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to  obtain  tbe  neoeaaan  smatiea  m  thia  country,  the  Conrt 
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S3 


. impeded  tharaby. 

having  commenced  an  action,  and  being 
willing  to  continue  it,  not  deprived  of  hia  strict  right  A 
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tloa  at  hia  veaaeL    (Oakley  >.  Speedy.) 881 

County  Conrt  Admirallr  appeal— Hoda  of  hearing— No 
notes  ot  evidence— Witnaeoeaonajpeal.— In  aaAdailialty 
araaal  from  a  (3onnty  Court,  nodar  the  County  (3onrts 
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contained  in  the  bill  of  lading  under  the  Bllli  o<  Lading 
Aot  18S6,  and  in  tlie  caae  of  a  foreign  Tenal  to  take  pro- 
oeedings  in  mn  under  the  Admiratty  Conit  Act  1861, 
tlwacnatthetime  of  the  inititution  of  the  anithehaa 

■OldUMoariia.    (Tha  Marothnt.)      pagt  183 
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GoTenunent  veaael— Foreign  aoTeragn  State— Clown  and 
nibjeot— Trea^-nakiiig  power.— A  Tesnl  belongiiw  to 
orichartaied  br  a  foreign  OoTemment^  and  regnurij 
employed  tor  the  puipoae  of  oenTlng  maila  and  paaien- 
gan  and  aome  oazfo,  ia  not  entitled  to  the  priTilegaa  of 
a  man-of-war  aa  to  ex-territorialit^ ;  but  ia  liable  to  an 
aotion  for  damage  done  by  har  to  the  veaael  of  a 
BiItlBh  aabjeot,  and  to  arreet  if  ithe  auit  ia  «a  rn».    The 


down  of  thia  ooonizy  baa  not  power,  by  treaty  with  a 
(oreiirn  GkjTemment,  .to  give  (to  Teasela  of,  or  employed 
by,  that  Oomnment  oQ>er  tlian  vesaela   of    war  the 
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priTilege  of  freedom  Ibom  I  dvil  prooeaa  extended  by 
international  law  to  Teaaela  of  war.  Where  the  Crown 
appears  to  protest  againit  the  inriadiction  of  the  court 
being  exerdaed  againat  a  Teeael  belonging  to  a  foreign 
owar,  it  haa  tha  aaua  right  of  reply  ai  m  casaa  whme 
i  appear*  on  itaxmn  behalf.    (The  ParUmmit  Btltt.)    ...  SSB 
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Teasel  of  any  description  whan  in  tow  ia  boond  to  carry 
at  night  the  two  ooloured  side  lights  prescribed  by 
Articles  8  and  S.  ^e  white  masthead  light  preacrilwd 
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towing  another  veeael,  is  reaponsibla  tor  the  lights 
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retristrar,  to  render  the  serrloe  good,  the  proTisiona  of 
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•iepwi.)       889 

—  Costs  —  Csrgo  —  Ownera  suing  —  Both  to  blame.— 
Where  an  action  is  brought  by  owners  of  cargo  laden  on 
board  one  ship  against  another  ship  tor  damagea  austained 
by  the  cargo  thronrh  ooUiaion  between  the  ship  in  which  it 
is  Isdan  and  that  OUST  Teesd,  and  both  Tsssela  are  found  to 
Uame  tor  the  oollision ;  the  plaintiils  will  reooTer  their 
costo  aa  well  aa  half  their  damages  from  tlia  abip  againat 
which  they  haye  brought  their  action.  {Tht  City  ^Man^ 
ch-ttm.) 581 

DiaooTery—SalTage— Tender  and  admission  of  atata- 

ment  of  claim — Beply — Amendment. — ^A  pif^w^w  in  a 
aalrage  action  in  the  Admiralty  DiTision,  in  which  the 
defendanta  admit  the  allegations  in  the  stetement  of 
claim,  and  tender  a  sum  in  satisfaction,  is  nererthalass 
entitled  to  discoTery  and  inspection  of  docnmenta,  but  at 
hia  own  riak  and  cost  it  such  discovery  and  inspection 
should  be  held  at  the  i^^aHug  to  h*Te  been  unnecessary. 
Quart,  ia  a  reply  neoeasaiy  in  a  aalTage  action  whan  the 
only  defence  is  admission  to  the  plaintift'a  facta  and 
tender  of  a  sum  in  aatlstaction  which  is  rejected  by  the 
plalntilt?  Lesra  giTcn  to  reply,  and  claim  amended 
belcrerenly.    (rkaKona.) 285 

Trial  by  jury- Admiralty  Division— Transfer— 88  &  39 

Viet.  o.  77.  s.  11  (2)  (3)  Order  XXXTL,  rr.  8,  27. 
—An  action  assigned  to  the  Admiralty  Division,  but 
which  would  not  haTe  been  within  the  ooKniaance 
of  the  High  Court  oC  Admiralty  before  the  Judicature 
Acta,  traaaf  erred  to  another  diTUion  on  that  ground,  not 
on  the  gronnd  that  it  conld  not  be  tried  in  the  Admualty 
DiTision  by  a  iury.  SmbU,  an  aotion  may  be  tried,  and 
the  issaes  of  fact  therein  dadded,  by  a  jury,  in  the 
Admiralty  DiTision  of  the  High  Conrt  as  well  as  in  the 
Common  Law  DiTislona.    (T)u  Seakam.)      38 

Salvag*— Damage  to  salTor— Demurrage.— Where  a  Tsssd 
in  rendering  salvage  serriee  sustains  damage  without  neg- 
Ugenoe  on  her  part,  ahe  ia  entitled  to  be  repaid  for  aucb 
damage,  and  demurrage  during  repaira.  by  the  owner  of 
the  Teasel  salTcd.    (rh«  Mud  Hopper.)    462 

Pilotage.— A  person,  whether  a  idiot  cr  not,  who  takes 

charge  of  a  vessel  in  distress,  with  the  consent  of  har 

'  master,  is  entitled  to  aalTsge  reward,  in  the  abeence 
of  an  exprees  contract  to  the  oontiary.  8emhU,  it  is 
immaterial  whether,  under  snch  drcumstancea  as  would 
entitle  a  person  to  salTage  reward  in  any  case,  the  person 
claiming  salvage  doea  or  doea  not  hold  himself  ont 


rightly  or  wrongly  as  beinga  pQot,  so  long  as  he  performs 
the  service.    (Ths  Andert  Anap*.)    pa«e  684 

Salvage  suits,  consolidation  of— Rival  aalvoia— Tender.- 
The  conrt  haa  power  to  order  the  conaolidaUon  of  salvags 
suits  in  all  oases,  but  it  will  not  usually  exerdse  the  power 
contrarr  to  the  wiah  of  the  Tarious  plaintiifs;  bnt  if  the 
plaintiBa  inatitnto  and  proaaouto  aeveral  anits  withoat 
necessity,  they  will  be  condemned  in  costs.  When  there 
are  separate  suits  instituted  in  respect  of  servioes  ren- 
dered to  a  vessd  and  her  crew  by  riral  salvors,  and  the 
defendant  is  unable  to  estimato  the  respective  vslnes  of 
two  several  servioes,  he  will  be  allowed  to  make  a  ain^ 
tender  in  reepeot  of  tiie  whole  servioss  randared.  {Th» 
Jacob  la/niMbn'm.)     38 

Thames  Conservanoy  Rules— Collidon— Damages  Practice 
—Costs  —The  owners  of  a  vesad  which  haa  infringed  a  re- 
gulation aa  to  lighta,  made  by  a  competent  authority. 
moaU  when  pUintltb,  show  that  that  iniringemsntoould 
not  have  caused  or  contribated  to  the  oollision.  It  ia  not 
neoasssiy  for  the  defendanta,  who  are  not  counter-claim- 
ing tor  damages,  to  prove  that  in  point  of  fact  it  did  canae 
or  oonMbnto  to  it.  Quert,  whether  aa  infringement  ot 
the  Thames  Conaarvancy  Rnlas  1875  oansas  the  vessd  in- 
fringing them  to  be  "  deemed  to  be  in  fault,"  within  Uie 
meaning  of  sect.  17  of  the  Merchant  Shipping  Act  1873 
(36  &  87  Tiet.  c.  85).  In  future  the  oosts  in  Admiralty 
appeals,  18  in  all  otharappaala,  will  follow  the  CTant,  not- 
vnthstanding  the  former  piaotioe  of  the  Judicial  Com- 
mittee ot  the  PriTy  Conndl  in  certain  Admiralty  vpeals. 
(TksOondor.) 443 

Towage^-Salvag»—Negligenoe— Damage— Tug  and  tow. 
Where  in  the  parformanos  ot  towage  service  the  tow  gets 
into  a  position  of  danger,  to  axtrieato  her  from  which 
would  entitle  a  stranger  to  salvage  reward,  the  tug  is  not 
entitled  to  any  reward  if  the  dtoation  in  which  t^e  tow 
was  placed  was  the  result  of  nagligenoe  in  the  tog,  and 
the  tow  is  antitlsd  to  bs  rdmburasd  by  t]M  tug's  owners 
for  loss  occasioned  to  the  tow  in  bdng  extricatad  from  tha 
podtien  of  danger.  Where  the  tug  ia  familiar  vrith  the 
navigation  and  the  tow  a  fordgnar,  it  ia  tha  duty  of  the 
tugtotowinasate  direction,  without  waiting  tor  direc- 
tions from  the  vaaad  in  tow.    (Tk«Be6«rtDiai)n.)    333 

AIR. 

Prescription— Obstructing  accem  ot  air— Nuisance  —  The 
owner  ot  a  dwelling-hoase  cannot  olaim,  aa  againrt  an 
adjoining  occnpiar,  a  preeoriptiTe  right  dther  at  com- 
mon law  or  by  atatnta,  to  have  a  free  aecess  of  air  to  hia 
premises.— Plaintllt  waa  owner  of  a  house  which  for 
more  thsn  twenty  years  had  the  tree  aooess  ot  air  to  it. 
Defendant,  an  aajoining  occupier,  raiasd  the  walla  ot 
Us  house,  and  piled  timber  upon  tiie  root,  so  aa  to  caaas 
daintiit'a  chiinneys  to  smoke.  Plaintifl  olaimed  damages 
in  reapect  ottbe  nnisanoe  ao  cansed.  Held,  that  plaintiff 
was  not  antitlsd  to  "■«'*■*■'"  the  action.  (Bryant  v. 
LetSTre  and  others.)      579 

ANITUITT. 

Qnnt  of— Policy  ot  insurance  effected  by  grantee— Be- 
damption— Bight  to  policy.    (Freatoo  v.  Naeb.) Wi 

ARBITRATION. 

to    rafer  back    an    award  —  Disoretion  of 

court  or  judge  to   entertain  auch  an  application 

within  reasonable  tima-9  ft  10  WilL  3,  o.  15,  a.  2—11 
Oeo.  4  &  1  WilL  4,  o.  70,  s.  tt-l?  fe  18  Vict.  c.  US,  as. 
5  and  8.— The  conrt  haa  a  discretion  to  entertain  an 
application  to  refer  back  aa  award  it  made  within  a  rea. 
aonable  time,  or  tor  good  canae  shown,  though  made  after 
the  time  which  waa  nxed  for  aaoh  appUcationB  uader  tha 
old  system  of  terms.    (Ldcestar  *.  Urassfarook.)     883 

ArBhitect— "Knowingly  or  negligently'*  ceiUfylng  tot 
inanlSdsnt  amount— Mot  eqiuTalent  to  frandolently. 
—An  action  arill  not  lie  against  aa  architsot  for 
not  using  due  care  and  aUll  in  ascertaining  the 
amounto  to  be  paid  by  a  Iniilder's  employer  to  the 
boildsr  nnder  a  contract  which  proTidea  tliat  the 
bnildar  is  to  be  paid  on  the  cerUflcata  of  tha  arehitect, 
that  all  matters  in  dispnto  are  to  be  left  to  the 
architect's  decision,  that  he  may  order  any  additions 
to  or  deductions  from  the  oontraot,  and  that  the  amount 
of  anoh  additions  or  deduotioas  shall  be  aaoertained  by 
him  at  a  oertainflzed  rate ;  thefundionsol  the  architect 
under  the  contract  bdng  not  merdyolerUy,  bnt  reiiairing 
the  exercise  ota  judgmentcr  opinion.- Aa  allegstloB  that 
the  architect "  kaowingly  or  nagliawitlv  "  certiflad  tor  a 
much  leaa  sum  than  was  due  does  aot  oisdose  a  cause  of 
action,  aa  It  doea  not  amouat  to  a  charge  o(  fraud.  Tho 
architect  ia  not  bound,  upon  the  apmicatiOB  of  one  of 
the  partiea,  to  reconsider  his  oertutcate,  or  to]  glTo 
reaaonsforit.    (StoTsnaon  r.  Wataon.) 485 

(k>ata— Incorporation  of  genanl  with  spsdal  Act— Ascer- 
tainment of  costs— Condition  prscedoit — Landa  Clanaex 
ConsolidsUoBAot  1845(8  ft  9  Vict.  c.  18)  a.  34.  and  1869  (.TJ 
ft  33  Vict.  c.  18;  a.  1.  (Sharps  v.  The  Metropolitan  Dia- 
triot  Railway  Ckmipany.)      41C 

Costa  ot  referance  and  award  —  County  Court  Act 

1867  (30  ft  81  Tiot.  c  142),  s.  5.— An  order  of  reference, 
mad*  by  consent,  in  an  action  founded  on  contract,  pro- 
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SnWECTS  OF  CASES. 


Tided  that  tha  costs  of  tha  oartUlcata  and  award  ahonld 
Im  in  tiie  diacretion  of  the  arbitrator,  who  should  award 
or  certify  hy  whom  or  to  whom  the  iame  should  be  paid. 
The  arbitrator  awarded  101.  S>.  id.  to  the  plaintiff,  and 
duccted  that  tha  defendant  ahould  pay  to  the  plaintiff 
the  coats  of  the  reference  and  award,  but  did  not  certify 
Oder  30  &  31  Viot.  c.  Iti,  a.  5,  that  there  was  snfBoient 
naaon  for  hrinKing  the  action  in  a  Superior  Court.  Held, 
that  the  plaintiff  was  entitled  to  these  coats  without  such 
aesrtiflcata.    (Oalatti  t.  Wakefield.)     .fHf    30 

ASSIGN. 

fths  datendant'a  predeeeawn:  in  title  parohased  ceirtain 
land,  and  covenanted  for  himself,  his  heirs,  ezeoutora, 
administrators,  and  aasipis,  with  the  vendors  and  their 
ai«ig«s,  aad  with  the  owners  of  adjidninar  lots,  their  heirs 
aad  assigns,  not  to  cutt  on  a  certain  trade.  The  plaintiff 
was  lessee  of  one  of  snoh  owners,  and  brought  this  action 
lor  an  injunction  to  restrain  the  defendant  ttom  com- 
mitting a  breach  of  the  ooTenant.  Held ,  that  the  plaintiff 
was  an  "  assign  "  within  the  meaning  of  the  covenant,  and 
waa  entitled  to  the  injnnction.    (Taitev.  Ooaliag.) 2S0 

ATTACHMENT. 

Contempt— Untme  oopy  of  order  delivered— 38  ft  37  Viot. 
c.  18.— An  order  waa  mode,  and  waa  served,  ordering  the 
father  of  an  infant  to  deUvar  the  infant  to  her  mother. 
Tha  Older  waa  entitled  in  the  matter  of  the  infant  and 
in  the  matter  of  the  Aet  36  ft  37  Tiet.  0.  U.  The 
eop7  delivered  was  entitled  only  in  the  matter  of  the 
Act,  and  not  in  the  matter  of  the  infant,  bnt  whs  indorsed 
on  the  ontmde  "  Be  Holt,"  the  surname  of  the  infant.  A 
writ  of  attachment  waa  iasned  for  non.«omplisnae  with 
the  Older,  and  Uu  father  was  imprisoned.  Hsld,  that 
the  siaiiua  wss  insnfilalent,  and  the  writ  of  attachment 
must  bs  sat  said*.    (K«  Holt,  an  infant.)       207 

BAnX)B  AND  BAILEE. 

%over  and  eonvsrsion— Wrongfnl  delivery  of  goods  by 
warahonaemen- Liability— If  eaanie  of  damages— Nominal 
damagea.  (Hiort  aad  another  v.  The  London  and  North- 
western Railway  Company.)      071 

BANXEtTPTCT. 

Abaeonding  debtor — Debtors'  rammons — Foreigner  in 
hagland  for  a  temporaiy  purpose— Arrest — Abscouding 
Debtors'  Aet  1870,  s.  1.— There  is  no  presiunptlon  in  the 
eaas  of  a  foreigDar  abont  to  leave  Enghmd  alter  a  tempo- 
lary  stay  hen,  as  there  might  be  in  the  case  of  a  domi- 
ciled Englishman  going  abroad,  that  he  is  going  away 
with  the  intention  of  defeating  his  oieditors    (Jik  porta 

Onilerrex;  lUGutisnex.) 855 

Appeal— Time  for— Adjudication  aa  a  trader  — Person 
aggrieved— Affidavits  not  filed  in  time- Fraotice— Bank- 
zuptcgr  Aot  ISSB,  10,  M,  71— Bankruptcy  Bulaa  1870,  rr.  148, 
148. — Anappsalagalnatan  orderotadjudioation  by  a  peraon 
sggriaved  most  bs  brought  within  twanty'«ne  days,  not- 
withatanding  that  the  aUeged  aggrievement  doea  not  arise 
until  l<mg  after  the  twenty-one  days  preacribed  by  the 
143rd  rule  have  expired.  Upon  an  appeal  from  the 
deeiaion  of  a  County  Court  the  Chief  Judge  wiU  not  abut 
out  evidence  aot  bcfoie  the  court  below,  where  the  pro- 
posed evidenoe  baa  been  filed  and  notice  given  in  ample 
time  to  allow  the  effect  of  anoh  propoaed  evidence  to  M 
folly  oonsUered  and  answered  by  the  other  side.    (Se 

yartsWigg;  E<  Johnson.)     518 

Notice  to  reglstiar — Dday— Evidence  to  explain— 

Fractioe— Bankruptcy  Aot  lM6e,  aeot.  71— Bankruptcy 
Bnlea  1870,  rr.  1431  144,  147.— Where  the  order  applied 
from  waa  mads  on  the  21st  April,  and  notioe  of  appeal  waa 
doly  left  aad  antered  with  the  registrar  of  appeala,  but  no 
aotMS  ot  the  appeal  was  served  upon  the  regurtnr  of  the 
ooort  vpesled  tmaa  nntil the I9th May :  Held^that  the 
appssl  ■  ss  out  of  time,  and  could  not  be  heard.  Theconrt 
vriU  not  admit  evidenoe  not  before  the  court  b^w  in  order 
to  explain  the  delay.    {Ex  pert*  Donnithome  i  Bt  Qreen.)  060 

i.aea<  etaiidi  —  "  Person    sggrieved  "    by    order  — 

Alleged  creditor-Bankruptcy  Aet  1860,  s.  71.    (Ex  parts 

Ditlonj  E« Woods.)       S87 

Bill  of  ssis  Conaidaration— Forbearance  to  aeize  under 
prior  bill  of  sale— Assignment  of  whole  of  grantor's  pro- 
perty—Act of  bankruptcy  .—The  torbeaianoe  of  a  creditor 
to  seise  nndsr  s  bill  of  ale  is  not  a  sufldant  equivalent 
Inr  a  ssoond  Ml  of  sals,  so  ss  to  prevent  it  from  being 
aa  act  ot  bankmptoT  aad  void  as  against  the  trustee  in 
ssnkmpteyaa  saasnnnMBtof  the  whole  ot  the  grsntor's 
propes^  tors  past  debt.  (Es  parts  Payne ;  B«  Cross.)  ...  S63 
—  Wior  sgreensat— Banknimcy  Act  1888,  a.  6.— An 
egresasent  lor  value  by  a  debtor  to  execute  a  farther 
asearity  to  liis  orsditor, "  if  required,"  is  not  conditional 
tat  abaolnte.  Where  a  debtor  shortly  before  his  bank- 
ruptcy executed  a  bill  of  asle  of  all  his  property,  with  the 
eioei^n  of  book  debts,  in  pursuance  of  a  memorandum 
of  igxeament  previonsjy  executed  by  him  for  valuable 
eooaideration :  Held  that,  in  the  abaence  ot  fraud,  the 
bill  of  aale  waa  valid  as  against  the  trustee  in  the  subse- 
quent hsnkmptcy  of  the  debtor.  (Ex  parte  Barker :  Bo 
isrksr.)       ...    ... .r ...  592 


BUI  of  sale— Unregistered— Prior  act  of  bankrnptoy— No 
notioe  of— Foeaeasion  taken— A<Uudlcation— Protected 
traniaction  —  Bankruptcy  Act  1868,  s.  S5.  (Ez  parte 
Cochrane;  Bt  Cross:  Es  parte  Payne ;  EeCroia.)  ...sa^e  296 

——  Unregistered  bill  of  sale  by  debtor  in  custody— Qooas  in 
hands  of  the  police — Apparent  poasesBion- Bills  ot  Ssle 
Aotl854,B.7.    (Er  parte  Newsham  i  S<  Wood) lOi 

Composition- Begistration — Costs  of  solicitors  appointed 
by  creditors— Joriadiction-BanbaptcT  Act  18^,  sect. 
126— Bankruptcy  Bnlea  1870,  r.  275.  Where  the  creditors 
ot  a  UqtiidaGng  debtor  rseolved  to  aoeept  a  oomposition, 
and  appointed  a  firm  of  solicitors  to  register  the  resoln- 
tions :  Held  on  appeal  that  the  court  has  no  jurisdiction 
to  order  the  debtor  to  pay  the  ooeta  of  the  solicitors  ap- 
pointed by  the  creditora  to  register  the  resolutions,  no 
provision  having  been  made  by  the  creditors  for  that  pur- 
pose.   fE^parteOush:  Ki  Piatt.)    630 

—  Smul  amount  of  aaaete  —  Bona  fiit»  —  Second  peti- 
tlon— Bankruptcy  Bnlea  1870,  r.  284.- A  debtor  filed  a 
petition  for  liquidation,  but  his  statement  showsd  no 
available  assets.  Tho  creditors  nevertheless  paased  a 
lasolution  for  a  oompoeltion  of  one  shilling  in  tbepound, 
which  waa  aooordingly  paid  to  tbem.  The  reeolutioa  not 
having  been  filed  within  the  three  daya  limited  by  the 
284th  rule,  the  debtor  preaented  a  aeooud  petition  under 
which  the  creditora  passed  a  similsr  resMotion.  Held. 
that  the  preeentatlon  of  the  second  petition  wss  regulsr, 
and  tiiat  the  resolution  to  acoept  the  composiliott  eiight 
to  be  registered.  Where  there  hss  been  actual  payment 
ot  a  oompoaition  no  security  is  neoeesary.  (£z  parte 
Tbomas;  BePieee.)...    .^    835 

Contrsct— Completion  by  surety— Bight  d  assignee  in 
bankruptcy  to  sue.    lUohenir.  tjandeman.) 370 

Debtors  Act  1868— Fraseontion.— The  application  lot  the 
trustee  in  a  liquidation  under  aect.  16  of  the  Debtors  Aot 
1869,  tor  KB  order  to  prosecute  the  liquidating  debtor  tor 
fraudulently  removog  his  property,  ought  not  to  be 
refused  merely  upon  the  ground  that  uiei  trustee  bss 
recovered  the  property  so  removed.  (£z  parte j.Monk- 
house ;  Be  Ward.)    896 

Debtor's  summons— Bsakxaptoy  petition— Tender  ot  part 
of  debt  -Befnsal  to  aocapt— Bankruptcy  Aot  I860,  ss.  6, 7, 
8,9.    (Ex  parte  AstmpiSeLetevrs.)      403 

Discbarge — Omission  ot  creditor  from  debtor's  statement— 
Bight  of  action.— A  debtor  who  has  obtained  his  dischsige 
in  Uquidationproceedinga.  under  seot.  U£  of  the  Bank- 
ruptcy Aot  ISev,  is  not  liable,  in  respect  of  a  debt  provable 
in  the  liquidation  at  the  auit  ot  a  ersditoc  who,  withoot 
Irand,  was  omitted  from  the  debtor's  statement  of  aflalis, 
and  had  no  notioe  of  the  liquidation.  (Elmslie  and  others 
V.  Corrie.)    150 

Double  prool— Two  firms  composed  of  same  ladividnals— 
One  estate  administered  in  different  coontriee— Bank- 
ruptcy Act  186B,  s.  37.  (Ex  parts  Banoo  di  Portugal ;  Be 
Hooper.)     «« 

Fraudulent  preference— Bepayment  ot  money  sent  for  spe- 
cific purpose— Bankruptcy  Act  1889,  s.  92.  (Exports  Kelly 
sndCo. ;  KeSmithandCo.) 404 

Jurisdiction— Transaction  void  ss  agsinst  trustee— Bank- 
ruptcy Act,  1869,  s.  72.— Where  sn  assignment  by  a  per- 
son who  has  subsequently  become  bankrupt  is  impugned 
on  the  ground  tbat  it  is  void  by  the  operation  of  the 
bankrupt  law,  and  not  on  a  ground  which  would  have 
been  available  to  the  bankrupt  himself,  the  0>nrt  ot 
Bankruptcy  will  decide  the  caae  itself,  and  not  leave  it  to 
be  dealt  with  by  the  ordinary  tribunals.  (Ex  parte  Brown ; 
Be  Yates.)    402 

Lease  —  Disclaimer  —  Proof  for  damages  —  Lease  for 
term  determinable  by  lessee— Measure  ot  damages- 
Bankruptcy  Act  1869  (32  ft  33  Vict.  c.  71)  s.  23.  — 
A  lease  of  a  house  for  twenty.one  year8,>t  a  rent  of  £130 
a  year,  was  dsterminabla  by  leasee  at  the  end  ot  the 
flist  seven  or  fourteen  years  of  the  term  on  his  giving  six 
months'  previous  notue  in  writing  to  the  lessor,  [snd 

Sying  the  rent  and  performing  the  eovenanta  up  to  the 
y  of  tha  term  being  determined.  Near  the  end  of  the 
sixth  year  of  the  term  the  lessee  filed  a  Uqtiidation  peti- 
tion. The  tmsteee  in  the  liquidation  dbclaimed  the 
lease.  There  was  evidence  that  the  house  could  only  be 
let  at  a  diminishsd  rent.  Held,  th»t  the  lessor  waa 
entitled  to  prove  in  the  liquidation  for  the  diminution  in 
the  rent  up  to  the  end  of  the  seventh  year  of  the  term, 
and  the  amount  necessary  to  put  the  houss  in  repair. 
(ExparteBkke;  BeMcEwan.) 859 

Lesse  of  chattels — "Leasehold  intereet" — Disclaime]>— 
Bankruptcy  Act  1869  (32  ft  33  Vict.  c.  71),  s.  lJ3-Bsnk- 
ruptcy  Bnlee  July  1871,  r,  28.— A  lease  of  pwisonal  chattels 
is  not  s  "  leasehold  interest "  within  rule  28  of  the  Bank- 
ruptcy Bnlee  of  July  1871 ;  and  a  trustee  in  bankruptcy 
therefore  need  not  obtain  the  leave  of  the  court  to  dis- 
claim such  a  lease.  (The  Sheffield  Waggon  Company, 
Limited,  v.  Stratton  and  others.)     

Liquidation- Action  tor  payment  ot  judgment  and  mort- 
gage debts— Writ  of  elegit— Keoeiver— Tacking— 27  ft  28 
Vict.  c.  112,  a.  1— Bankruptcy  Act  1869,  a.  16,  sab  sect.  5. 
(Exparte  Evana ;  Bo  Watkins.) 

Bank  employed  to  collect  average  orders — Agency — 

Following  money  and  cheque.  (Be  The  West  ot  England 
and  South  Walea  District  Bask ;  Ex  parte  Dale,  Toung, 
aad  Co.) ... „.  7« 
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laqnidation— Belease  of  trustee— Property  tindi«tribut»d— 
Bankrnptoy  Aot  1868,  m,  51  &nd  la,  aub-aeata.  5,  7,  »— 
Bankruptcy  BiUei  1870,  r.  12*.— All  the  BToperty  of  » 
debtor  which  is  Tested  in  the  tnutae  at  the  lime  o(  hu 
liquidation  oontinues  Tasted  in  him,  notwithBtasding  his 
xdeaaa  and  the  diaobarge  of  the  debtor.  (£x  parte  Witt ; 
Xe  Armatrong.) p<i9«  836 

Kanied  woman— Senurate  eatate— Debt  oontncted  during 
ooTerture— Debtor  B  aummona- Bankruptcy  Act  1868,  Bs. 
6,  7.— A  married  woman  caimot  be  made  a  bankrupt  in 
reapect  of  a  debt  or  obligation  contaacted  by  her  after 
her  marriage, although  ahe  baaprmerty  aettted  to  her 
aeparateoae.    (£z  parte  Jooea  ;£<  Qrisael.)       790 

Uortgaga— Seoored  creditor— Valuation  of  eecoriiy— Proof 
torbdanoa  of  debt— Coats  of  nnsncceeaful  defence  of  title 
to  part  of  aeeurijiy.— A  secnrad  oraditor  who  baareaUaed 
hia  aeourity  ia  entitled,  in  pioring  In  the  tuikraptey  of 
tha  morteagor  for  the  balanoe  of  hia  debt,  to  brine  "» 
aooount  ua  ooata  of  an  unanccaasful  defence  of  the  title 
to  put  of  hia  aecurity.    (£z  parte  Carr;  Be  Hoffmann.)...  299 

Xutoal  daalinga— Joint  and  eeparats  debts — Agreement  to 
be  li»bto-M  k  S3  Vict.  c.  78,  a.  39.— For  twenty  years  the 
dafandanta  had  been  aoonatomad  to  aatUe  each  year  the 
balanoe  between  the  goods  supplied  to  them  by  a  firm 
and  the  goods  aupplied  by  them  to  the  sereral  members 
of  that  firm.  Upon  the  firm's  liquidation  under  the 
Bankruptcy  Act,  tha  defendants  Bought  to  sat  off  the 
aoonnta  due  tor  goods  supplied  to  the  aeparste  mamben 
agaioat  tha  amount  at  gooda  reoeiTed  from  the  firm.  A 
County  Court  Judge  found,  in  an  action  raising  this  set- 
off, that  there  was  no  agreement,  either  express  or  im- 
plied, to  make  the  firm  liable  tor  the  debts  of  the  separate 
members.  Held,  upon  a  rule  niei,  that  there  could  not  be 
mutual  dealings  within  the  meaning  of  the  39th  section 
of  the  Bankmptcy  Act  1869,  unless  there  were  some  agree- 
ment of  the  kind  negatived  by  the  judge's  finding.  (Tyso 
».  Pettit.)     „■■•.,-    •.■•    •••"* 

Official  assignee— Inaolvenoy— Mortgage— Eqmty  of  re- 
demption— Beleaae — Colonial  Insolvency  Statute,  1865, 
seots.  27, 40,  68. 71, 78,  ta— Executory  contract  not  under 
seal  —  F^irt  pwtormance — Consideration. — The  general 
powers  of  an  offlslal  assignee  in  bankruptcy  give  him  a 
rl^t  to  relaase  the  equity  of  redemption  In  mortgaged 
property  vested  in  him  to  the  mortgagee,  in  the  absence 
of  atatutory  prOTision  to  the  contrary.  (The  Melbourne 
Banking  Corporation,  Limited,  T.  Brougham. )   15 

Partnership— Uuaineaa  of,  carried  on  by  surTiving  partner 
and  executors  of  deoeased  partner--SubBequent  bank- 
ruptcy— ^Asaeta  remaining  in  apecia — Joint  and  separate 
creditors.— The  Court  of  Bankruptcy  is  a  court  ot  equity. 
*  the  prineiplea  which  govern  the  adminiatration  ot 
arty  m  the  Court  of  Chanoery  are  applicable  to  admi- 
atlon  in  bankruptcy.  {Ek  parte  Manchester  and 
Coonlj  Bank ;  Be  Mallor.)   7S 

Petition  —  Dascription  of  debtor  —  Begistration  of  reso- 
faitionsr-I«oiu  standi— Withdiawol  ot  proof— Bank, 
ruptoy  Aot  1869,  a.  82  —  Bankruptcy  rules  1870,  rr. 
206.  Si2,  273,  295— Bankmptcy  forms  1870,  No.  106.— A 
farmer  who  occupied  a  form  at  M.,  in  the  county  o(  L., 
filed  a  liquidation  petition,  in  whiiih  he  daacribed  himaelf 
as  "  of  M.,  in  the  county  d  L.,  cattle  dealer."  Held  that 
tJie  description  was  not  misleading,  so  as  to  invslidate 
the  liquidation  resolntiona.  Semble,  that  a  creditor  who 
has  withdrawn  hia  proof  at  the  first  general  meeting  has 
not,  under  rules  273  and  295  of  the  Bankruntoy  Bules  1870, 
any  looua  itandi  before  the  ragiatrar  on  the  registration 
ot  the  resolutions.  {Ex  farle  Eirkwood  ;  Re  Mason.)  ...  567 
.Possible  surplus  ot  estate— Mortgoze  of  such  surplus- 
Examination  of  alleged  creditor— Bankruptcy  Act  1869, 
a.  20— Bankruptoy  Buloa,  1870,  r.  166.— A  person  to  whom 
a  bankrupt  has  assigned  the  possible  surplus  of  his  estate, 
otter  paying  all  creditors  in  full,  to  secure  advancea 
made  tohim  ainoe  the  oommencement  ot  the  bankruptoy, 
does  not  by  such  ssaignment  acquire  any  right  to  intor- 
fere  in  tiie  administration  ot  the  estate,  and  has  no  right, 
nndar  mle  166  of  the  Bankruptoy  Bules  1870,  to  have  an 
alleiced  creditor  examined  witli  reference  to  hia  prooL 
(Xx parte Shsaield;  BeAustin.) 15 

Post-nuptial  settlement— Trader— Leaaeholds— Purchaser 
for  value— Bankruptcy  Aot  1869,  s.  91.— A  trader  within 
two  yeara  bafore  the  oommencement  of  his  bankruptoy 
exaonted  a  post-nuptial  settlement,  whereby  be  assigned 
to  trustees,  in  favour  of  bia  wife  and  children,  certain 
laaaahold  houaea  bubject  to  the  rest  and  covenants  con- 
tained in  the  leaae.  Held,  that  the  settlement  was  void 
oa  against  the  trustee  in  bankruptcy.  (£2  parte  Hilmann ; 
EePumfray.) ■■•    .-ITS 

Promiaaory  notos  unindorsed  —  Bubaaquent  indorse- 
ment—Begistration— Bight  of  creditor  — Bankmptcy 
Act  1869,  sects.  31  aid  135.  —  A  boiul  Jide  bolder  for 
v^us  of  promiitsory  notea,  which  were  unindorsed  at 
the  date  of  tender  for  proof,  procured  the  necessary  in- 
dorsement before  application  to  register  the  resolutions. 
Held,  that  he  was  entitled  to  prove  tor  the  full  amount  of 
hlM  debt,  and  that  the  time  ot  the  indorsement  ot  the 
notes  was  Immaterial.    (£z  parts  Pike;  Be  Esliek.) :29 

Proof  —  Bankers'  lien  —  Bills  deposited  for  discount. — 
Bankers  with  whom  bills  of  exchange  have  been  deposited 
by  a  customer  for  discount,  and  who  in  the  meantime 
liave  made  advances  to  the  customer  in  respect  of  those 
Mils,  a/e  entitled,  nuon  the  cuatomer  going  into  liquids- 
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tion,  to  retain  all  the  bills  in  their  hands  and  prove  for 
the  full  amount  thereof,  and  receive  dividends  thereon 
from  time  to  time,  giving  credit  only  for  the  sums  re- 
oeiTed by  them  is  reapect  ot  such  ot  the  bills  sa  may  have 
been  paid  in  the  meantime.  (Ex  parte  Schofield;  Be 
Krth.TT poje46*, 

Proof- Felony— Embezzlement  by  clerk— Omission  to  pro- 
secute—Bankruptoy  of injuredporaon— Bight  of  truatee 
to  prove.    (£z  parte  Ball ;  Be  Shepherd.)     

Equitable   set-oA- Mutual  credit-  Bankruptoy  Act 

1889,  a.  39.    (EiporteMorier;  Be'WilUs.) ... 

Ijender  —  Share  of   profits   by  —  Partaership  Law 

Amendment  Aot  1865  (28  £29  Vict,  c  86),  as.  lands.  (Cx 
partsTaylor;  BeOrason.)    ■-    •.•    •;• 

Bajeotion  of  —  Delay— Bankruptcy  Bulea  1870,  rr.  22, 

72, 73, 76,  lis.- The  Bankmptey  Bulesare  not  imperative, 
but  dlreotory  <nJy.  A  truatee  does  not,  by  allowing  three 
months  to  aUpss  after  a  proof  is  sent  in,  lose  hia  right  to 
rejeetit.    (£z  parte  De  Booa ;  Bs  Shallow  and  Ingle.)    ... 

Protected  transaction— Execution  creditors-Sole  by  high 
bailiff  before  the  time  fixed  by  atatate  -Act  of  bankmptey 
—Notice  ot— County  Courts  Aot  1816,  a.  106— Bankmptoy 
Act  1869,  a.  95,  aub-a.  3.— An  execution  levied  by  aeiznre 
upon  the  goods  of  a  trader  under  a  County  Court  judg- 
ment, and  sold  by  the  hifb  bailiff  by  consent  of  boat 
parties  after  the  commission  ot  an  act  ot  bankmptoy  oC 
which  the  execution  creditcnr  had  notice,  and  upon  whiofc 
the  adjudication  subsequently  prooeeded,  but  before  the 
expiration  of  the  five  days  required  by  the  County  Courto 
Act  1846  (9  A  10  Vict.  c.  95),  s.  106,  is  not  a  protected 
tnnssotion  within  s.  95,  d.  3,  of  the  Bankmptcy  Aot  1869. 
(£z  parte  Bnlmeri  Be  Hughes.) 

Beputed  ownership — Order  and  disposition— OoodB  sent 
on  sals  or  return — Well-known  custom  ot  trade— Bank- 
mptcy Act  1869,  s.  15,  sub-eect.  5.— Qoods  which  have  been 
sent  to  a  dealer  on  sale  or  return,  in  aocordanoe  with 
a  well-known  custom  of  trade,  and  which  ore,  at  thecom- 
msnoement  of  the  bankruptcy,  in  the  posaesaion  of  the 
bankmpt,  do  not  paaa  to  the  trustee  aa  being  goods  ,ot 
which  the  bankmpt  ia  reputed  owner,  or  of  which  he  has 
taken  upon  himMlt  the  nle  or  diapoaition  as  owner 
within  the  meaning  ofjeet.  15,  aub-aeot.  5,  of  the  Bank- 
mptoy Act  1869.  A  horse  was  sent  to  a  dealer  on  aale  or 
return,  in  acoordsnee  with  a  well-known  custom  of  the 
horae-dealing  trade, and  the  debtorwas  aoos  afterwards 
adjudicated  a  bankmpt,  the  horse  being  in  his  possession 
at  the  date  of  the  adjudication.  '.'Belt,  that  the  custom 
ot  the  trade  excluded  the  reputation  ot  ownership,  that 
the  buikrupt  had  not  taken  tupon  himself  the  sale  or 
diapositton  of  the  horae  aa  owner,  and  that!  the  horse 
muat  be  delivered  up  to  the  true  owner.  (£z  parte  Wing- 
flald;  BeFlorenoe.)    

Bighta  of  the  Crown— Liquidation  petitiOB— Appointmsnt 
of  receiver— Extent  Issuedlbetween  filing  of  petition  sad 
appointment  of  trustee— Belation  back  ot  trustee's  title 
—Bankmptoy  Act  1869,  ss.  11,  13,  32,  49,  85,  72,  125— 
Bankruptoy  Bules  1870,  rr.  280,  282.- The  Crown  is  not 
bound  ^  the  general  provisions  of  the  Bankmptoy  Aot 
1869,  but  only  oy  those  sections  in  which  it  is  ezpiessly 
named,  and  consequently  the  Crown  is  not  aifeoted  by 
the  relation  back  of  the  title  of  the  tmstoe  in  a  bosK- 
raptoy  or  liqnidatian.  Thentors,  the  Crown  is  entitled 
to  levy  aa  extent  on  the  propeity  of  a  liquidating  debtor 
after  the  filing  ot  the  pelatios,  and  tha  appotntment;  ot  a 
receiver,  who  has  taken  possession  ot  the  debtor's  pro- 
perty, if  it  doaa  bo  before  the  appointment  of  a  tmstoe; 
for  the  filing  of  a  peUtion,  and  tbe  appointment  of  a 
rsoaiver  does  not  amount  to  a  euaio  oonorum,  and  the 
property  remains  in  tha  debtor  in  the  interval  between 
the  filuig  of  the  petition  and  tbe  appointment  of  the 
trustee.  (£z  parte  O^ie  Postmaster-General,  Be  Bonham ; 
Ex  parte  The  Lords  of  the  Treasury,  Be  Bonham.)   

BASTABD7. 

Married  woman  living  with  her  huabaad— Justices'  jnns- 
dietitm— 35  A  38  Vict.  0.  65,  s.  S.— A  single  woman, 
after  balngdeUvered  of  a  bastsrd  child,  got  married,  and, 
whilst  living  with  her  husband,  applied  for  an  affiliation 
summons  against  the  putative  father.  Held,  upon  a  esse 
stated  by  justices,  that  tbe  3ti  section  ot  the  Bastardy 
Laws  Amendment  Aot  1872  does  not  apply  to  such  a 
case,  and  that  the  justices  rightly  refused  to  make  an 
order.    (Stocey,  app.,v.Lintoll,  reep.) SSS 

BILL  OP  EXCHANGE. 

tnohoato  Ull  stolen— Bond  fidt  holder  for  value— Liability 
of  aooaptor  tor  negligenoe- Forgsiy  ot  drawer's  same. 
(Baxaendale  v.  Bennett.)      23 

Partnerahip— Name  ot  individual  uaed  as  name  of  firm— 
Aoceptanoe  —  Onus  of  proof.  (Torksbire  Banking 
Company  v,  Beatson  and  Mycook ;  Leeds  and  County 
Company  «.  tha  same.) ~    «.  65V 

BILL  07  SAIiG. 
Changs  ot  residence  belore  registration— Description  in 
affldavit— 17  A  18  Vict.  c.  36,  s.  1.— Where  the  maker  of  a 
bill  of  aala  haa  changed  hia  residence  between  the  date  ot 
the  bill  ot  aole  and  the  date  ot  registration  the  affidavit 
filed  irith  tbe  Ull  of  nle  ahonld  state  the  residence  at 
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tha  date  of  the  affidaTit,  and  not  at  the  date  of  the  bill  of 

■ale.    (Button  «.  O'Neill.)    |w«e  799 

Conatroetion— Power  to  take  poeaaaaion  on  grantor  be- 
cominfr  amhuraaaed  in  hia  affair*— Subaegoent  proriro 
entitling  grantor  to  retain  poBMaaion  till  d«raiilt  is  f.j- 
meat— niandly  poaaeaaion  —  Ordar  and  diqoaition— 
Bankraptcr  Act  1869.  aact.  IS.    (£z  parte  The  Natiooal 

Guardian  Aaanxanca  C<»npany  ;£«  Fnuudfl.)      237 

{Sm  Bankruptcy.) 

BUILDINa  SOCIETY. 

Jfortcage — Action  by  member  to  redeem — Beferenoe  to 
•it«tntio&— Friendly  Societiea  Act.— The  reapondent 
waa  a  member  of  a  irallding  aociety  formed  nnaer  the 
(>  A  7  WUl.  4,  c.  ^,  and  not  registered  nnder  the  37  &  38 
Vict.  c.  4Z  (the  Building  Societiea  Act  1874).  Aa  moh 
member  he  had  mortgaged  property  to  the  aoolaty  to  a 
large  avount.  In  a  auit  brought  by  him  for  a  redemp- 
tion of  the  property  and  an  account,  the  defendants 
asked  that  the  matter  might  be  referred  to  arbitration, 
in  accordance  with  tiie  rules  of  the  society,  under  the  10 
-Geo.  4,  o.  56,  a.  27.  HeM,  that  the  proTlaionsot  this 
section  were  not  appUoable  to  a  dispute  where  the  rela- 
ti<«n  of  mortgagor  and  mortgagee  eristeil.  (Mulkem  and 
another  r.  Iionl.)     594 

CHABGIKG   OSDEB. 

FracUce — Judgment  debt— Death  of  judgment  debtor  prior 
to  order  r.ui— 1  *  2  Tict.  e.  110,  aa.  14,  IS— Bulee  of  Court 
1S75,  OrdpT  L. — ^No  order  charging  stock  under  1  &  2  Tict. 
o.  110,  will  l-e  made  abadute  where  the  judgment  debtor 
has  died)  efore  the  order  nwi  haa  been  obtained.  An 
order  nisi,  diar^ing  certain  stock  standing  in  the  name 
of  a  judgmejuC  debtor,  had  been  made  absolute  at  cham- 
bers, altnoagh  it  was  in  eridenoe  that  at  the  time  the 
order  nisi  had  been  obtained  the  judgment  debtor  was 
dead.  Defendant's  executrix  now  appealed  against  the 
order.  Held,  that  the  order  must  be  rescinded,  as  a 
eharging  order,  nnder  1  A  2  Yiet.  o.  110,  was  merely  in 
lien  of  the  old  remedy  of  arraet  by  mesne  process,  and 
was  only  co-extenaiTe  with  snoh  remedy,  and  therefore 
could  not  be  put  in  force  where  the  judgment  debtor  had 
died  before  the  order  ate  bad  been  obtsined.  (Finney  *. 
Hinde.) 193 

coMPAirr. 

Coats  of  obtaining  special  Act.— By  the  special  Aet  incot- 
poiating  a  oompany  it  was  provided  as  follows :  "All  coats, 
charges,  and  expenaea  of  and  incident  to  the  preparing 
for,  obtaining,  and  paeaing  of  this  Act,  or  otherwise  in 
relation  thereto,  shall  be  paid  by  the  oomnmy.  Held,  that 
a  parson  who  haid  done  work  towarda  ODtaining  the  Act, 
but  only  aa  clerk  to  a  promoter  of  the  oompany,  oonld  not 
prore  for  his  remuneration  in  the  winding-up  of  the 
company.    (£<  The  Kent  Tnunways  Company.) 393 

Creditor  of  Company — Preferred  shareholders — Debentures 
and  express  chaivea — Priority.  (Between  Thomaa  Bouoh 
I  Judgment  Orewtor) ;  The  Derenoaka,  Kaidstone,  and 
'I'unbrldge  Bailway  Company  (Judgment  Debtors) ;  The 
London,  Chatham,  and  Dorer  Ssllway  Company,  (3ar- 
niahfisa ;  uid  George  Herbert  Fember.) 560 

Director— Loan  by  a  Arm  to  the  company— Partner  in  the 
lirm  a  director — Omission  to  register  security —Com- 
panies Act  1862,  s.  43.  {Bt  South  Durham  iron  Com- 
uany;  T.T.Smith's  ease.) 572 

Promotion  money  —  Breach  of  trust  or  misfeasance 

—Companies  Act  1862,  a.  165.— A  director  of  a  oom- 
pany who  has  knowledge  of  a  fraud,  breach  of  trust, 
or  jnisfeasanoe.  committed  before  he  was  a  director  of  or 
oonnacted  with  the  company,  by  which  the  company's 
money  was  lost,  is  not  liable  ond«r  sect.  165  of  the  Com- 
Iianies  Act  18^,  or  otherwise,  tor  not  communicating 
such  knowledge  to  the  oompany,  or  for  not  instituting 
proceedings  for  the  recorery  of  the  money  lost,  (iu 
rarest  of  Dean  Coal  Mining  Company.)       287 

Trust  —  Mortgage     deed  —  Debentures  —  CompsBiaa 

Aet  1862.- A  deed  was  executed  in  Ikvour  of  imiteas  who 
vers  not  directors  of  a  company,  charging  all  the  pro- 
perty of  the  company  in  farour  of  the  holders  of  deben- 
turas  issned  thereunder.  The  trustees  were  not 
directors:  bnt  certain  directore  held  debentures.  Held, 
that  the  debentures  created  no  charge  on  the  company'a 
aaseCB,  but  derived  foroe  simply  from  Uie  mortgage  deed ; 
tliat  there  was  notlung  to  show  that  tile  directors  ' '  know- 
ingly and  wilfully  auuorised  or  permitted  "  the  omission 
to  register :  and  that  there  waa  nothing  in  the  Act  and 
nothmg  in  the  general  principlas  of  eqni^  to  deprive  these 
directors  of  their  charga  It  is  the  function  of  equity  to 
rdiere  from  penalties  and  not  to  inflict  othua  in  addition 
to  those  imposed  by  sn  Act  of  Fsrliament.  (S<  The  Globe 
New  Patent  Iron  and  Steel  Company  LimitedO 380 

hand  of  direetora— Baaoission  of  contract— winding-up. 
(  fcBsat  I.  Tka  City  of  01s«gow  Bank  an4  Liquidators}...  665 

Mortgage  —  Attornment  clause  —  Winding  -  up  order  — 
Distress— Tudicatnre  Act  1875,  ■.  10— Bllla  of  Sale  Act 
l^S*.    (£<  The  Stockton  Ironworks  Company.) 19 

Mortgage  by  director  —  Companies  Act  1862,  s.  41.  (B» 
South  Durham  Iron  Comiany;  Smith's  case.) 63 


Promoterahip— Promotion  money,  liability  to  refund- 
Purchase  money,  application  of — Fiduciary  character. 
( Emma  SllTer  Mining  Company  «.  Lewla  and  8on.)]iaM  168,  74r7 

Bight  of  minority  of  shareholdera — Suit  by  aharaholdera 
on  behalf  ol  all  the  shareholdera— Frame  of  suit— Whether 
in  name  of  oompany — Directors — Breach  of  trust. 
(Mason  e.Hsrris.)   6U 

Shareholdera  suing  In  name  of— Majority  opposed  to  pro- 
ceedings— Leave  to  add  company'a  name  as  defendant. 
(Silber  Light  Company,  Limited,  v.  Silber.)       96 

Unlimitod-^mateas— Personal  liability— Constmetion  of 
contnet;— It  is  competent  for  a  truatee  to  oontraet  by 
apt  words  in  such  a  manner  as  to  bind  only  his  trust 
estate;  bnt  whether  in  any  particular  oaae  the  contract 
of  a  trustee  is  one  which  binds  hlmssU  personally,  or  is 
to  be  aatisfled  only  out  of  the  trust  estate,  is  a  qnaation 
of  eonstmction  to  be  decided  with  refarenoe  to  the  dr- 
oumatances  of  the  case.  In  this  respeet  there  is  no 
difference  in  principle  between  English  and  Sootch  law. 
In  a  caae  in  which  certain  persons,  trustees  for  S.  and  B., 
had  become  shareholders  in  a  jointstock  company,  in 
which  the  liability  of  the  shareholders  was,  hv  the  deed 
of  partnership,  unlimited,  and  their  names  and  addresses 
were  entered  in  the  stock  ledger  of  the  oompany,  followed 
by  tile  words,  "as  trust  dispouees  of  S.  and  B."  Held, 
that  the  trustees  had  thereby  tendered  themselves  per- 
sonally liable  for  the  debts  of  the  company ;  and  that  the 
above  words  served  only  to  distinguish  the  particular 
fund.  (Muir  and  others  v.  The  City  of  Glasgow  Bank  and 
liquidators.)     4    ^9 

Voting— Meeting  of  shareholdata— Mode  of  taking  votes 
when  no  poll  demanded— Companies  Aet  1862,  ■.  51, 179 
Table  A,  cUuaes  42, 43, 44.— By  the  sxticles  of  a  oompany, 
each  shareholder  had  a  vote  tor  each  ahare.  Atamectliig 
at  which  the  winding-up  waa  resolved  upon,  live  share- 
holdera were  preaeut.  One  shsreholder  proposed  M.  sa 
liquidator;  another  proposed  K.  Three  sbareholdsra 
voted  for  M.  and  two,  who  held  a  greater  number  of 
shares,  for  K.  A  poll  was  not  demanded.  Held,  that  a 
poll  not  having  been  demanded,  ths  voting  was  by  ahow 
of  hands,  and  not  according  to  the  number  of  shares,  and 
that  K.,  for  whom  two  peraons  only  had  voted,  while 
three  voted  against  him,  waa  not  duly  elected,  and  that 
M.  waa.  The  common  law  of  all  meetings  la  that  votes 
are  taken  by  a  show  of  hands,  and  that  oommdi  law  must 
prevail  unless  the  articles  of  association  of  a  company 
contain  ainr  provision  to  the  contrary.  (B«  Horbury 
Bridge  Coal,  uon,  end  Waggon  Company.) 35^! 

WlHBlWO-CP. 

Action  against  liquidator  —  Transfer  —  Order  LI., 
r.  2a.  —  An  action  was  commenced  in  the  Exobe 
qner  Division  against  ths  liquidator  of  a  oompany 
which  was  being  wound-up  in  the  Chancery  Division, 
claiming  damages  for  Injuries  sustained  through  the  nag- 
ligeuce  of  the  company.  A  motion  by  the  liquidator  to 
transfer  the  action  from  the  Exchequer  Division  to  the 
Chancery  Division  was  refused  on  the  plaintilt  undertak- 
ing to  amend  his  writ  by  sning  the  hqaidator  personally ; 
the  plaintiff's  right  to  prove  against  the  company  in  tile 
winoina-np  not  to  be  prejudiced  thereby,  (at  Thames 
Feny  Company.)      422 

Agreement  for  a  lease  between  creditor  and  a  staanger 
— Sanction  of  oompany  —  Companiea  Act  1868 — Joint- 
Stock  Companiea  Arrangement  Act  1870.  —  Whera 
the  approval  of  the  shareholders  of  a  company,  by  the 
requisite  majority,  baa  been  given  to  an  honest  sirange- 
ment  between  the  oompany  and  ita  creditors,  such 
approval  is  not  a  condition  precedent  to  giving  the  sanc- 
tion of  the  oourt.  (Smith  v.  The  Dynevor,  DySryn,  and 
Neath  Abbey  United  Collieries  Company.)   409 

Compromiae— Sanction  of  under  the  Joint  Stock  Companiea 
Arrangemant  Act  1870— Exeoution  oreditor— Priority— 
Applying  rule  in  bankruptcy— Companies  Act  1862,  as. 
85,  87, 163  ;  Bankruptcy  Act  1869,  a.  87;  Judicature  Act 
1875,  a.  10.— The  court  will  not  sanction  a  compromise 
under  the  Joint  Stock  Companiea  Arrangement  Act  1870, 
when  the  effect  of  such  an  arrangement,  if  aanctionsd, 
would  be  to  aSsot  a  non-assenting  creditor,  who  has  a 
preferential  right,  which  would  have  been  respected  if  a 
winding-up  order  had  bean  made.  Where  a  petition  for 
winding-up  haa  been  presented,  whether  by  the  oompany 
or  by  creditors  thereof,  the  oourt  will  not  allow  a  judg- 
ment creditor,  who  haa  bean  induced  by  the  representa- 
tions  and  prayers  of  a  company  for  delay  of  execution  not 
to  issue  exeoution,  to  be  dmrived  of  the  beneSta  which  he 
would  otherwise  have  obtained.  The  rule  in  bankruptcy 
as  to  an  exeoution  oreditor  nnder  the  87th  section  of  the 
Bankruptcy  Act  1869  is  not  extended  by  the  10th  section 
of  the  Judicature  Act  1875  to  a  company  in  liquidation. 
(Bt  Bicharda  and  Company  Limited ;  Ex  Part*  Crawahay.)  SU 

Contributory  —  Fast  member  —  Companies  Act  1882,  s. 
38— Distinct  dspartaaenta— Distinct  liability.  (Be  The 
Norwich  Providant  Insnrsnoa  Society ;  Bath's  case.)    ...  4tS 

Costs  of  creditor  opposing  winding-up  petition.— Coeta 
were  given  to  a  cnoitor  who  oppoaad  a  petitim  by  a 
paid-up  aharaholder  to  wind-up  an  insolvent  company. 
(Be  Carnarvonshire  Slate  Company,  Limited.)    3$ 

Director— Purchase  of  a  vendor  s  paid-up  shares  nt  a  dia- 
count  —  Miafeaiance  of  director  — Companies  Act  1662, 
s.  165 — Admission  of  new  evidence  on  appeal— Uulea  of 
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CoBii  1875,  Older  LYIII.,  r.  S.    (B«  Vest  JeweU  'Kn 

Mining  Company;  Weiton'8  case.) peg'    ti 

Foredoenre  action  by  mortngee  —  Leare  to  proceed 
with  action.— (Hamilton'a  Windior  Iron  Works  Com- 
pany.)     5*9 

Triad— Tagne  allegationa— Fnlly  paid-np  •hareholders 
— Kajority  ol  ahareholden  oppowd  to  a  windinir-np  order. 
— Wlien,  on  a  winding-np  peStion,  ttand  ia  aUeajed,  tlw 
facta  conatitntinK  the  fraod  most  be  stated,  altfioogli  it 
ia  not  neoeaaaiyto  atate  the  eTidsnoe  of  the  mots  alleged. 
Where  there  ia  only  a  TBgne  allegatlim  of  tiaod,  eridenoe 
of  the  act  of  frand  ia  not  adminible.  Qoarg,  whether  a 
windlng-vp  petition  can  he  maintained,  when  the  peti- 
tioner, a  fnlly  paid.np  slisraholdsr,  alleges  there  an  no 
arallsble  asaeta  exoemt  tlioee  to  be  obtained  by  the  sno- 


ceeafnlproaecntionol  proceedings  against  dirwtors  ajid 

to  get  back  money  they  wet 
otfrand.    (Be  Bica  Gold  Waahing  Company.)     531 


othen  to  get  back  money  they  ware  liablatopay  by  reason 

otfrand.    (Be  Bica  Gold  Waahing  Company.)     

Proof— Bedeemable  annuity— Yalne  of  annni^  attar  wind- 
Ing-np— Companies  Act  1880,  a.  158.  (Be  British  Nation 
Life  Assoiance Association ;  Bz  parte  Yoang  and  Garratt.)  83 
Secured  creditor— Oamiahee  order  not  aerred  till  attar  the 
commanoement  of  winding-up  —  Buikmptcy  Act  litO, 
ss.  12,  M,— Companies  Act  IbW,  a.  163— Judicature  Act 
1875.  s.  10— Bnlee  of  Court  1875,  (  rder  XLV.,  rr.  1,  2,  S.— 
A  elector,  who  before  the  presaniatlon  of  a  petition  tor 
the  wtodingnp  of  a  company  obtaina  a  garnishee  order 
«iii  agabst  a  debtor  to  the  company,  but  doea  not  serre 
tlie  order  m  the  garnishee  until  after  the  presentation 
of  the  windiiig-ap  petitton,  ia  not  a  aecnred  creditor 
witUn  tiie  masniiir  of  the  12th  and  llth  sections  ot  the 
Bankruptcy  Act  lS39,  the  proTlsionB  of  which  Act  with 
ngaid  to  the  respective  rights  of  aecnred  and  <m- 
secured  oredltots  are  now,  by  the  10th  section  of  the 
Judicature  Act  1875,  mads  applicable  in  the  windlngyup 
ot  companies  nndsr  the  Companiea  Acta  1862  and  1867. 
(BeTheStaahopeSUkstoneCoIlierieaCompany,Iiimited.)  KM 

Bnlss  in   bankmptcy-^udicatnre  Act  1875,  a,  10  — 

Tmrnorable  property  In  foreign  country— Injunction.— • 
Sect.  10  ot  the  Judicature  Act  1875  doea  not  make  all  the 
rules  of  bankruptcy  apply  to  a  secured  debt.  There  is  no 
mode  in  a  winding-up  ofapply  ing  l^e  bankrn  ptcy  rule  that 
a  petitioning  crwlitor  witn  a  secured  debt  must  either 
gire  up  or  Talue  his  security  (in  the  latter  case  proring 
lor  the  diffesenoe),  aa  there  are  no  meaoa  of  knowing  in 
the  winding-up  whether  the  company  is  inaoWent  or  not. 
A  secured  creditor  may  present  a  petition  for  a  winding- 
up.  When  a  foreign  tribunal  baa  sdain  of  a  matter 
respecting  ImmoTaBls  property  within  ita  iurisdiction, 
and  all  the  parties  are  before  it,  an  English  court  will 

not  interfere.    (Koor  «.  Anglo-Itdian  Bank.)    620 

Shan  capital  and  unlimitedliabiUty- Members— LiahiUty 
of  members  not  shareholders— Variation  of  memorandum 
of  aasodation  by  articles— Bectiflcation  of  regiater  by  In- 
serting name— Companies  Act  1862,  ss.  23,  85,38.96.— 
When  the  liability  of  members  ot  a  company  la  un- 
limited, and  ita  capital  ia  dirided  into  sharea,  it  does  not 
neoeeaarily  follow  that  the  aharaholdars  are  the  only 
penona  liable  as  members  of  the  company.  There  is 
nothing  in  the  Companies  Act  1862  inconaistent  with  the 
•xisteuoe  of  a  company  which  has  botb  a  share  capital  and 
members  who  are  not  ahareholdera,  but  bsTC  oonetituted 
themselTas  members  l^  agreement.  Semble,  (hat  where 
a  memorandum  ot  assooi«ion  embodies  particulars  not' 
required  by  the  statutSk  those  parUoulars  may  be  varied 
by  the  articles  ot  association.  (SeTheAlbionliife  Assur- 
ance Society ;  Winstone's  oaaa.)      838 

Summoning  witneaaes  deemed  capable  of  giving  information 
aa  to  dealings  of  company.  Loove  standi  of  persons  so 
summoned  to  apply  tor  discharge  of  ordn.    Discretion  of 

judge.    (BeThsGoIdCompanyO      865 

Tmsta  (Scotland)  Act  1867— J<rint.atock  company— 
Winding-up— Resignation  of  trustee  shareholder.  (A. 
Mitchell  v.  The  City  ot  Glaawow  Bank  and  Liquidators.)  758 
Unlimited  company- Calla— Contributory- Set-oil.  In 
the  winding-up  of  a  company  with  unlimited  liability  a 
contributor  has  no  right  to  set  oft  debts  due  to  him  by 
the  company  againat  calls  made  on  him  by  the  liqui- 
dators.   iExyart*  Branwhlte :  Re  The  West  ot  England 

and  South  Wales  District  Bank.)      652 

Voluntary  winding-up- Dissolution  ot  company— Com- 
panies Act  1862,  ss.  142, 143.— Whan  a  company  has  been 
voluntarily  wonnd-np  under  the  149nd  section  of  the 
Companies  Act  1862,  and  has  been  dissolved  under  the 
143rd  section  of  the  Act,  the  court  hss  no  jurisdiction  to 
make  a  compulsory  winding-up  order,  unleas  the  dissolu- 
tion can  be  impeached  on  the  ground  of  fraud.  (Be  The 
liOndon  and  Caledonian  Marine  Insnranoe  Company.)  ...  668 
^.—  Exercise  of  powers  of  court  in  compulsory  wind- 
ing-np— Companies  Act  1862,  ss.  115,  138,  165— Form 
ot  order.  — A  company  being  in  voluntary  liquida- 
tion,  and  a  petition  for  a  compulsory  winding-up  having 
been  dismissed,  the  Court,  on  the  motion  of  the  petitioner, 
who  alleged  misfeasance  on  the  part  of  certain  ofBcers  or 
the  company,  gave  liberty  to  aumnum  such  persons  tor 
the  purpose  of  giring  Infonnation  aa  to  the  alleged  mis- 
feasance, but  upon  the  terms  that  the  costs  should  be 
reserved,  and  should  be  dealt  with  as  the  court  should 
think  fit.  (£z  parte  Carter;  Be  The  Gold  Company 
liimited.)     773 


Voluntary  winding-up  —  Shareholder's  petition  for  com- 
pulsory order — Supendsion  order— Alleged  fraudulent 
allotment— Leave  to  nae  liquidatosr's  name— Fraud  on 
public — Allotment  of  paid-up  snares. — A  voluntary  winding 
np  la  a  bar  to  the  making  of  a  compulsory  winding-up 
order  on  a  ahareholder'a  petition,  unless  there  hss  been 
fraud  in  the  passing  ot  a  resolution  for  a  voluntary  wind- 
np.  or  the  leaolufaon  has  been  paased  by  the  preponde- 
rating influence  ot  directors  or  others  whose  condnot  is 
alleged  to  require  investigation.  (Be  The  Gold  Company, 
Limited.)     P<»9«      5 

CONDITIONS  OF  8AI.E. 
Bale  under  the  direction  ot  the  ooort— Conditions  nrislead- 
ing— Function  of  oonveyandng  counaeL- The  convey- 
ancing counsel  of  the  court  is  bonnd  to  see  that  the  oon- 
dltiona  of  sale  an  proper,  in  the  interest  ot  the  persons 
entitled  to  the  property  which  ia  to  be  sold  nnder  the 
direction  of  the  court ;  but  ss  between  the  vendor  and 
the  purchaser,  any  error  by  him  must  be  treated  as  the 
error  of  the  vendor.   (BeBanister;  Broad  n.Munton.)  319,  828 

CONTAGIOUS  DISEASES  (ANIMALS)  ACT. 

Sale  of  goods— Implied  warranty— Sale  "  with  all  tanlts"— 
Breadi  of  s'atntury  duty  —The  mere  fact  of  expoeing  tor 
sale  in  a  market  "■'—■-  which  are  to  the  knowledge  ot 
tile  vendor  snffaring  from  contagions  fllswsn  will  not.  In 
the  absence  of  an  aipiees  warranty,  and  ot  any  fraud  <x 
concealment  on  the  part  ot  the  vendor,  create  an  iuinlied 
warranty  under  the  statute  which  wonld  make  him  liable 
to  the  purchaser  tor  damiges  sustained  by  liim  in  oonae- 
quenco  of  the  condition  of  the  animals.  A  breach  of  a 
atatutory  duty  doea  not  necesaarily  give  a  right  of  action 
to  the  person  wronged  by  such  breach.    (Wardv.  Hobbs.)    73 

CONTRACT. 

Aoosptanos— Lsttar  lost  in  transmission  —  Allotment  ot 
shaies  in  company.- A  contraot  is  binding  upon  the 
proposer  as  soon  as  a  latter  ot  acceptance,  properly 
direeied  to  him,  has  bsan  posted  by  any  peraon  n>  whom 
the  propoaal  has  been  made,  notwithstanding  such  letter 
never  reaohca  him,  provided  that  there  is  no  unreasonable 
delay  in  accepting  the  proposal,  and  that  the  ordinary  and 
natural  mode  of  transmuting  the  aoceptanoe  is  through 
the  post.  (The  Household,  Fire,  and  Carriage  Accidsnt 
Insiuance  Company  Limited  v.  Grant.) 426 

Hiring  and  letting^Sole  on  payment  ot  instalments— Ex. 
piration  ot  tann—FaymeDt-- Appropriation.  (The  Lanoa- 
ahiis  Waggon  Company,  Limited,  v.  Muttall  and  others.)  291 

Seal—Urban  aathoiity— 38  t  38  Vict,  c  55,  s.  174— Amount 
exceeding  50(.— Public  Health  Acts.— The  surveyor  of  a 
locsl  bowrd,  by  direction  of  the  same,  entered  into  a  con- 
tract with  an  architect  tor  the  preparation  of  plans  for 
offices  for  the  board.  The  plans  wen  prepared  and  sub- 
mitted to,  and  approved  by  the  board,  but  wen  ultimately 
abandoned  as  involving  too  large  an  expenditure.  In  an 
action  by  the  architect  against  the  local  board  the  jury 
assessed  the  value  of  the  plan  at  941.  Sect.  174  of  the 
Public  Health  Act  1875  enacts  that "  every  contnot  mads 
by  an  urban  authority  whereof  the  value  or  amount 
exceeds  SOI,  shall  be  in  writing,  and  sealed  with  the 
common  seal  of  such  authority."  Held  that  plaintiff  was 
not  enUtied  to  recover  for  his  work  and  labour  in  making 
the  phma,  as,  even  if  plaintiff  bad  executed  the  considera- 
tion on  hla  part,  sset.  174  was  not  directory  merely,  but 
obligatory,  ao  as  to  render  all  contracts  exceeding  in 
value  501.  unenforceable,  unless  the  raquiraments  of  the 
section  wen  complied  with.  (Hunt  «.  Wimbledon  Local 
Board.)       US 

COPTBIQHT. 

Bight  to  use  title  of  a  book— Trade  mark— Exolnsive  use  of 
name  "  Foat  OfBoe"  Directory— Copyright  Act  1842  (S  &  6 
Vict  c.  45).     (Kelly  u.  Byles.)    6S3 

Slander  of  title— Engraving— Cop)  ing  in  part— Woolwork 
pattern— Assignment  ot  copyright— Counter-claim  tor 
penalties— 8  Geo.  2,  c.  IS.— The  copying  in  the  whole  or  in 
part  of  the  main  design  of  a  copyright  engraving  by  a 
ohromo-printed  pattern  for  woolwork,  or  by  a  picture 
worked  m  wool,  is  an  infringement.  A  written  assign- 
ment of  the  copyright  in  an  engraving  is  not  necessary  to 
eatabllah  the  right  ot  the  assignee  to  the  statutory 
penaltiea  under  8  Geo.  2,  o.  IS,  for  the  piracy  of  such  copy- 
right.   (Dicks  I.  Brooks.)    710 

COSTS. 

Action  remitted  to  County  Q>urt— Costs  of  oonnter-daim— 
AHermtion  ot  certificate— 19  &  20  Vict.  c.  Iu8,  s.  26.— In  an 
action  tor  freight  the  pbintUf  claimed  \bout  501.,  and  the 
defendants  countn-daimed  about  101.  for  damage  to  the 
cargo,  paying  the  remaining  401.  into  court.  The  action 
was  nmitted  to  a  County  Court  under  19  &  20  Vict.  o. 
106,  B.  28,  and  the  registrar  oertiiied  a  verdict  for  the 
phdntifl  for  16s.  Held,  that  the  court  would  altar  the 
certificate  by  distributing  the  findings  on  the  issues,  so  bm 
to  enable  the  defendant  to  be  allowed  the  coats  ot  his 
counter.cl-um.    (Davidson  v.  Gray.)      198 
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SUBJICTS  or  CASES. 


Claim  asd  ooonter-cUim  —  "Action  and  oonnter^olaim  ' 
Kfazred  to  arbitration  —  "Costa  of  the  canae  and 
oountar-olaimto  foUow  the  erant" — Award  in  faronr  of 
pi.<»«tr.  {or  S7xt.  of  their  claim,  and  of  defendanta  tor 
'S7SL  of  their  ooanter-claim — Award  for  balanoe  of  41.  to 
be  paid  bjf  plaintilfa  to  the  detandanta— Proper  order  aa 
to  eoata  in  noh  a  rano  Jndicatnre  Act  1873,  sect.  67 — 
Oidan  XU.,  r.  S ;  XXII.,  r.  10  )  XXX.,  r.  1 ;  and  LV.— 
CouBtr  Conrti  Act  1867  (30  ft  31  Vict.  o.  148) ,  «■.«  and  7. 
<Cel».  Maiwhmt,  and  Co.  v.  Pirth  and  another^     —P<V  851 

Dtsmiaaal  of  action  and  connter-clum.  —  Where  the 
pUntiiTa  aatkm  and  the  defendant'!  aounter.claini 
mra  both  diamiaaed  with  oosta :  Held,  that  the  genaial 
eoat  ol  the  procaedinga  were  not  to  be  apportioned,  bat 
that  the  piaiatiS  most  pay  the  general  ooata  of  the  aetko, 
and  thai  the  defendant  must  only  pay  that  snm  by  which 
the  coats  of  the  nrooeedimp  had  been  increaaad  b7  the 
oaiintar.e]Bim.    (Saner  v.  Buton.)  3U 

Of  action  where  money  paid  Into  eoort  and  not 
accepted  by  r***"""  >n  aansfaotion— Beport  of  oflieial 
zettcae— Order  LT. ,  r.  L— Action  for  damages  tor  bnacbes 
of  eorenant;  money  paid  into  oonrt  by  the  defendant 
without  admitting  the  breaches;  piyi^fiff  repliea  that  the 
money  paid  into  conrt  ia  not  enooch  to  satisfy  hia  claim. 
laane  joined,  and  referred  to  an  oiwdal  referee,  who  finds 
in  CsTOnr  of  the  defendant  aa  to  the  anffleienoy  of  the 
money  paid  in.  Held,  that  the  conrt,  in  the  exerdae  of 
the  discretion  rested  in  it  by  Order  IiV.,  r.  1,  ahonld  in 
each  cases  allow  the  rl«<nnif  his  oosta  of  action  np  to 
the  time  of  payment  into  oonrt,  and  to  the  defendant  his 
costs  of  the  action  sabseqnant  to  the  payment  into  oonrt. 
(BnektoDT.HIggs.) 7S5 

Order  that  sncoesstDl  party  shall  not  rsoorer  costs 
^Jurisdiction  of  DiTiafonal  Court— Oidar  LV.— A  Diri- 
aional  Conrt  has  power  nndsr  Order  hV.  to  make  an 
Older  depziving  a  party,  who  has  been  snooeastnl  in  a  case 
tried  by  a  jnrr,  ol  coats,  although  no  application  waa 
made  to  the  fndge  at  the  triaL  (Hyars  «.  Datnes ; 
Siddonsv.  Lawrence.)    795 

Seenrity  for  —  FlsintiB  tempomrHy  laaidaBt  in  Eaa- 
bad.      A    ^ainUff,    who     is    a    ioiatgnar,     domicilaa 


A   ^ainti  .  _      . 

abroad,  and  has  coma  to  t'^-™'  lor  the  porpoae  of 


IS  a 
En^Bj 
bringing  the  action,  and  intends  to  leave  Englandas  soon 
aa  the  action  is  decided,  oaaaot  be  compelled  to  giTe 
security  tor  oosta.  (Bedondo  v.  Chaytor  and  another.!  ...  797 
Taxation  of — Knnisipal  election  petition— Counsel's  fees 
—Discretion  of  mastei^-35  ft  36  Vict.  o.  60,  a.  19,  sub- 
sect.  8.— The  court  will  not  interfere  with  the  master'a 
taiatian  ol  counsel's  fees,  unless  there  ia  ground  for 
thinking  that  he  has  not  exercised  a  reasonaUa  and  fair 
discretion.    (HargreaTea  v.  Scott  and  another.) 39 

CBnaNAL  IiAW. 

Uttering  blae  and  counterfeit  coin— Sorereign  reduced  in 
weight  by  filing  off  the  milliDg — Bf  aking  a  new  milling — 
U  ft  25  Vict.  0.  99,  a.  9.    (Beg.  t.  Hermann.)       268 

DAKAQES. 

Heasnre  of  damages- Cojts  — A  lessor  demised  a  piece  of 
building  land  to  8.,  and  granted  him  certain  rights  of  way . 
He  afterwards  demised  an  adjoining  piece  of  land  to  C, 
and  corensnted  with  him  in  the  otdinair  form  tor  quiet 
OBjajment.  8.  claimed  to  be  entitled  under  bia  leaae  to  a 
rj^t  of  Wij  OTsr  part  of  the  land  demised  to  C.  The 
lessor  alleged  that  he  bad  granted  no  snob  right  of  way 
to  S.  Thorenpon  C.  brought  an  action  against  8.  ud  ttie 
lessor,  olwiming  an  injunction  and  damages  against  S.,  or, 
in  esse  the  conrt  should  hold  that  S.  was  entitled  to  the 
^bt  of  w«y  in  question,  then  damagea  from  the  leaser. 
Held,  that,  aa  the  plaintUI  had  not  been  cTicted,  he  coild 
only  reeOTsr  the  danuuca*  which  he  bad  actnally  sns- 
tained  np  to  the  date  of  the  writ  in  the  action,  and  tbat, 
as  there  was  no  eridence  qf  actual  damage,  the  amount  of 
the  damagea  ought  to  be  reduced  to  iSt. ;  but  that  the 
lessor  must  pay  the  costs  which  the  plaintiff  had  been 
ordflrad  to  pa^  to  8„  as  the  action  had  been  cansed  by 
his  emmsons  representation  that  he  had  not  granted  the 
rightof  w«ytoS.    (Child  «.  Stenning.)       SOS 

tmnoaal  injury  —  FeeuniaiT  loas.  —  A  plaintiff  oom- 
idaining  of  a  personal  Infnry  la  sntitied  to  compen- 
station  lor  the  pain  undergone,  the  effects  on  the 
health  according  to  degree  and  probable  duration, 
the  imcidantal  expenses,  and  the  pecuniary  loaa; 
and  if  it  appear  that  a  jury  must  taaTe  omitted  to 
take  into  account  any  of  these  hssds  of  damages,  and 
that  tiis  Terdiot  is  under  the  circnmatanoea  unreasonably 
small,  it  is  coapetant  to  a  oonrt  to  order  a  new  trial  at 
the  instance  of  the  plaintiff,  althongh  there  be  no  mis- 
direction by  the  judge,  nor  mistake  or  misconduct  on 
the  part  ol  the  jnry.  (FUUips  r.  South- Western  Bail- 
way  Company.) 813 

DEBTOB  AND  CBEDITOB. 

Xortgage  ol  all  grantor's  property,  prseent  and  future— 
Licence  to  aeiza— 13  Eliz.  o.  5.— A  lond  fidt  assignment  of 
the  whole  of  a  debtor's  tirepeitj,  present  and  future,  by 
way  of  mortgage  to  secure  an  eiistin?  debt  and  future 
adranoea  to  a  certain  amount,  ia  not  void  as  against  the 


credltora  of  the  grantor  under  the  13  EUi.  c.  5,  aa  neces- 
sarily tending  to  defeat  or  delay  them.  (£)- parts  (Jsmeai 
BsBamford.)     paji  7!<9 

DI8C0VEBT. 

Affidavit  of  docnmenta  —  Action  ot  ejectment  —  Judica- 
ture Act  1«75,  Order  XXXI.,  r.  12.  —  The  defendant 
in  an  action  of  ejectment  will  not  be  ordered  to  make  an 
affidavit  of  docnmenta  nnlasa  the  oonrt  is  satisfied,  upon 
the  pleadings  or  upon  affidavit,  that  the  plaintiff  haa 
some  tuigible  ground  of  aotion.  (Phillips  v.  Phillips  and 
othera.);..    ...    "l^ 

Interrogatories— Order  XXXI.,  r.  10— Further  answers.— 
A  summons  for  a  further  answv  to  interrogatories  must 
rpecify  the  particular  interrogatories  or  parts  of  inter- 
rosatorlea  to  which  a  further  answer  is  required.  (Anstey 
rrNorth  and  South  Woolwich  Subway  Company.!    ...    ...39:) 

Petition  of  right>-Pstition  of   Bights  Act  (23  ft  M 

Vict,  c  34).  B.  7-Order  XXXI.,  r.  l2-  B»  the  Petition 
of  Bights  Act.  sect.  7,  statutes  and  laws  in  force 
lor  the  time  being  for  the  procuring  of  evidence  shall,  so 
far  as  ths  same  maybe  applicable,  apply  and  extend  to 
petitiona  of  right.  Hdd,  that  Order  XXXI.,  r.  12,  applied 
to  enable  the  Crown  to  obtain  discovery  against  the  sup- 
plant to  a  petition  of  right.     (Tomlin  v.  The  Queenj   512 

Privilege— How  claimed  in  affldavit-Bnlea  of  Court  U75, 
Order  XXXI.,  r.  13.— It  is  not  enough  to  state,  in  anawar 
to  an  appUoalaon  for  prodnetion  nl  documents,  that  cer- 
tain docnmenta  are  ^vileged.  The  affidavit  ahould  alao 
atato  the  grounds  upon  which  privilege  ia  claimed. 
(Oardner  and  another  v.  Irwin  and  another,)     357 

DISTBESS. 

Conreraion  ol  goods— Bescue— Auctioneer.— The  plaintiffs, 
brewers,  were  ths  lessors  ol  a  pubUc-houae  to  D.,  under 
an  agreement  which  gave  them  all  the  righta  and  remedies 
ol  landlorda  tor  rant  against  the  effeote  ot  the  tenant  tor 
the  recovery  of  any  book.debts  tor  Uqnors  sold  by  them 
tohim.  Therebeingmoneysdneinrespectof soohdebts, 
the  plaintiffs  sent  In  their  beiliff  with  a  written  anthority 
to  distrain  for  the  amount,  who  showed  Us  authority  to 
the  defendant,  an  auctioneer  then  on  the  pramisas,  took 
an  inventory  and  made  a  valuation.  The  tenant  D.  and 
the  defendant  thereupon  proceeded  to  aell  the  goods  in 
disregard  of  sn<d>  dlstisss  the  defendant  putting  up  and 
knocking  down  the  goods  by  auction,  the  tenant  naodiw 
them  to  the  pnrehasars.  Bald,  that  though  the  plaintiSs 
had  not  such  possession  as  to  enable  them  to  ane  for  con- 
version, thsy  could  maintain  an  action  for  a  rescue 
against  the  defendant,  tor  knowingly  ssslstlng  in  trans- 
ferring the  dominion  and  property  in  the  goods  seised  to 
the  respective  pnrahasera.     (Iredale  v.  Kendall.)     3<S 

DIVOBCB. 

Practice— Diamissal  of  petition  tor  dissolution  by  consent— 
Subsequent  petition  alleging  charges  ot  adultery  con- 
tained in  tormer  peUticn  as  well  as  new  matter— Piacttoe. 
—A  petition  tar  diaaoluUon  cannot  be  dismissed  on  the 
application  ot  the  petitioner  without  the  consent  ot  the 
reepondent  and  oo-respondent.  The  ohargea  in  a  petition 
so  dlsialssod  do  not  theretore  smount  to  rw  judicata 
(since  it  is  in  the  power  ot  the  respondsnt  and  co-respon. 
dent  to  insist  upon  their  determination  by  the  conrt  or  a 
jury),  and  there  is  nothing  to  prevent  the  petitioner  from 
alleging  them  in  a  subsequent  petition,  together  with  new 
matter.    (Hall  v.  HallandBlchardson.)      525 

DOCUMENTS. 
Order  for  dalivery  of  dooumente  —  Interloontory  applica- 
tion—Bulea  of  Court  1875,  Order  XXXI.,  rr.  1,11— 
Order  LII.,  r.  6.  Where  the  delivery  up  of  documents 
is  the  relief  claimed  in  aa  action,  the  oourt  haa 
no  juriadicton  on  an  Intorlocntory  application  to  make  a 
mandatory  order  for  the  delivery  np  ot  the  docnmente. 
It  is  not  an  absolute  rule  that  under  no  dronmstances 
will  the  court  order  production  of  documents  before  de- 
livery of  the  statement  of  claim.  (The  Bepubllc  ot  Costa 
Bica  t.  Strousberg.)      401 

EASEHENT. 

Bight  to  latonl  support  ot  buildings  by  ad  join^gsoll— Un- 
interrupted enjoyment  for  twenty  yean — Preeumption 
of  grant— Prescription  Act  (2  ft  3  Will.  4,  c.  71).— The 
right  to  lateral  support  ot  buildings  by  the  adjoining  soil 
is  not  a  right  ol  property,  but  Is  an  easement,  and  can  be 
acquired  by  mimjss  or  implied  grant.  Such  right  ia  not 
within  the  Prescription  Act  (2  ft  S  Will.  4,c.  71),butafter 
twenty  years'  uninterrupted  enjoyment  the  preeumption 
ot  a  loat  grant  applies.  (Angus  and  Co.  r.  Dalton  and 
The  ConunisslOBers  ol  Her  Miajesty's  Works  and  Publio 
Buildings.) «» 

ECCLESIAS'nCAL  COHUIBSIONBBB. 

Limitation  of  actiona — Corporations  sole— Stetuto  of  Limita- 
tions.—Sect.  50  ot  3  ft  4  Vict.  o.  113  enacta.  that  all  ths 
estate  and  Interest  ot  the  holder  ot  a  deaneiy  in  any  lands. 
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SUBJECTS   OF   CASES. 


&0.,  ihall  he  vested  absolutely  in  tlM  Eodaaiaitioal  Com- 
mluionera  (or  E;:glu>d  <or  the  pnraoMS  of  tbe  Act ;  and 
seot.  57  proTidee  th>t  they  iiialf,  for  the  pnrpose  of 
obtiUning  poeaeeBion  of  Unda,  ftc,  veated  in  them  have  all 
rights,  powera,  and  remediea,  which  belonged  to  the 
holder  of  the  deanery.  Held,  that  with  reapect  to  landa 
vested  in  the  oommiasionerB  under  aaot.  SO,  their  right  of 
entry  or  action  for  reooTery  was  barred  under  aeot.  2  of 
the  3  ft  4  Will.  4,  c.  27.  after  twenty  yean  (had  elapaed 
without  their  baring  taken  poaaaaaion,  and  that  they  were 
not  entitled  to  enter  or  recover  within  aiity  yean,  aa  tha 
bolder  at  the  deanery  might  have  done  under  aeot.  29. 
(Ecclealastieal  Commiaaionera  of  England  v.  Bowe.)  pagt  IIS 

ECCIJSIASTICAI.  hiyr. 

Eooleaiaatical  offence— Duty  of  biabop — "  ItabaU  be  lawful" 
A  parli^ioner  made  a  charge  under  sect.  3  of  tbe  Church 
I>iaaipliiie  Act  1H40,  to  the  biahop  of  hia  diooeae,  that  the 
rector  of  his  parish  had  offended  againat  tha  laws  eocle- 
siastioal.  The  bishop  declined  to  iasue  a  comniaaion  tor 
the  purpose  of  making  inquiry  aa  to  the  groands  of  such 
oharga,  for  the  expressed  reasona  thu  tha  repeated 
failnrea  in  legal  probeedinga  of  this  kind  had  tended  to 
corer  thoae  ooncemed  in  them  with  ridicule,  and  to  bring 
the  Church  into  contempt;  that  the  rector  was  of 
advanced  age,  and  was  held  u  r«a|^eat  and  love :  and  that 
the  charge  was  made  in  opposition  to  the  wish  of  the 
majority  of  the  nariahionera.  Held,  upon  a  rule  for  a 
TMndamvt,  thattbe  reaaona  alleged  by  tbe  biahop  did  not 
juatify  him  in  dediaing  to  ezereiae  hia  office  at  the 
instance  of  a  parishioner  under  this  section ;  and  that  the 
court,  in  the  exercise  of  its  discretion,  would  compel  him 
topiooeed.    (Beg.  v.  Bishop  of  Oxford.)       152 

ELECTION   LAW. 

Pi,BUllfXirTAaT. 

CouB^  vote— Sesnription  of  qualifying  property— Power 
(^amendment— 6  ft  7  Viot.  c.  18,  a.  40-28  ft  29  Vict.  c.  S(, 
a.  d.— A  revialng  barrister  boa  power  to  amand  ths  deacrip- 
tiOD  of  a  voter'a  qnaUfjlng  property  by  striking  out  such 
TKnl^onsot  it  as  he  has  parted  with,  and,  U  what  remains 
Is  of  sufflcisnt  quall^ring  value  to  confer  the  fzanchiae.  the 
voter  ia  entltbd  to  lemoia  on  the  list-  (Smith  v. 
Woolston.) 198 

Late  notice  of  claim— Power  of  oveiMars  to  waive 

irregularity— «  Tict.  c.  18,  aa.  4,  5.  S7,  40.  (Leosaid  «. 
Allowaya.)   197 

MtrviciML. 
Ballot  Act  —  Offence  under  criminal  information  —  Bad 
for  duplicity— Officer  at  polling  station  —  Seorecy  of 
voting- Leaving  about  the  means  of  Information— Not 
"  communicating  to  any  person  any  information  "—35  ft 
36  Vict.  c.  33,  s.  4.  (Stananought,  app.,  v.  Hozeldine, 
reap.)     589 

EQUITABLE  ASSiaNXENT. 

FrioritT  of  assignees— Notioe.— The  mle  of  Smrle  v.  HaU 
(8  Buss.  1),  that  the  second  assignee  of  an  eouitabl* 
mtoreet  without  notica  of  a  tonner  assignment  of  iriiiah 
the  trustees  have  reoeived  no  notioe,  obtains  by  giving 
notice  to  the  trustees  priority  over  the  first  aaaignee, 
holda  good  where  the  first  aaaignment  was  nmde  by  the 
person  originally  entitled,  and  the  second  by  his  azecutor 
or  admioistratcnr,  or  other  peraon  claiming  through  or 
under  him.    (R<  Freahfleld's  Trusts.)    57 

EVIDENCE. 

AsUon  of  trespass— Deelaiation  against  interest  of  tenant 
as  ta  boundafv  of  estate— Hearsay.— The  declarations  of  a 
tenant  for  life  in  poossssiott  aa  to  the  boundary  of  his 
estate  are  not  eridwioe  againat  the  ramoindarmoa.  (How 
».lUlUn.) ~ ;.    ...196 

DadantioB  of  deeaaaed  peiaon  —  AdmissiUltty.  —  la  an 
action  by  an  ezecntor  to  reoovnr  a  debt  dns  to  the  estate 
apatol  statammt  by  his  tsstator  ogainr^  his  pecnnioiy 
iinerest  with  rvference  to  such  debt  is  sdmissiUe. 
(Wataonti.  Saudford.)    30 

Bemoteness— Connection  between  principal  and  eviden- 
tiaiy  (aotj— System  of  fraud- Series  of  acts— Proof  of 
annoy,— In  aa  action  tor  the  retura  of  money  paid  by  the 
pUntiff  to  the  defendant  through  the  (rand  of^the  defen- 
dast'a  agent,  evidence  that  by  the  aame  false  pretences  aa 
in  tbe  particular  case,  the  defendant's  agent  had  induced 
other  parsons  to  pay  money  to  tha  defendant  is  admiaai- 
bls  to  prove  either  the  agency  or  the  fraud,  and  deten- 
doat'a  knowledge  of   it.     (Bloke   «.    Tbe   Albion  Life 

Aaaorance  Society.) 211 

Private  converaation  between  solicitor  and  client — Privi- 
leged oommnnlcatioa.— On  the  Queen'a  Frootor's  inteo 
vantion,  his  oonnsal  will  not  be  pOTmitted  to  ask  tbe  peti- 
tioner whether  ha  confessed  to  bis  solicitor  on  a  former 
trial  that  he  bad  been  goUty  of  adultery.  Such  a  question 
II  inadmissible,  the  communication  being  privileged. 
(Brantord  t.  Branford  and  Shepherd,  and  the  Queen's 
Proctor  intervening.)    659 


PubUc  document— Admissibility— Fact  not  stated  In  dis- 
charge of  a  duty.— A  report  of  a  committee  appointed  by 
a  Qovernment  to  inquixe  into  the  fitneas  of  A.  to  be  given 
the  title  of  Agent  to  the  Oovemment,  was  prodnoed  as 
evidence.  The  report,  after  atating  the  character  of  A. 
as  to  fitneaa,  stated  his  birthplace  and  age,  tbe  facta  oi 
hia  life,  and  soms  of  his  present  cin;nmstan.»a.  Held, 
that,  aa  the  only  duty  of  the  committoe  was  to  rsport 
upon  the  fitness  of  A.  for  the  poet,  the  document  ooald 
not  be  reoeived  as  evidence  of  his  birtbplaoe  and  age. 

(Sturhiv.  Freoola;  PolUnii.  Oray.)      paje7l»,8Jl 

(Sm  Foreign  Action.) 

EXECUTOa  ACCOBDINO  TO  THE  TENOB. 

Where  a  teatator  bequeathed  all  hia  real  and  personal 
estate  to  two  persons  to  i*ply  the  same, •'after  pay- 
ment of  debts,"  to  the  poymant  of  "  legouies :  "  Held, 
that  they  were  executors  aooording  to  tbe  tenor,  and  pro- 
bate granted  to  them  aocordingly.  (In  the  Ooods  of 
William  Bdl)    ^^ 

EXTINGUISHMENT  OP  DEBT. 

Hnsband's  debt  vested  in  wife— Business  in  chambers.— 
A.  gave  a  bond  to  D.  to  secure  repayment  of  a  oertain 
sum  by  inatslments  with  intsreet,  and  made  default  in 
payment  of  the  instalmanta  daring  the  lite  of  B.  Ia 
1869  B.  died,  having  by  her  will  bequeathed  all  her  pro- 
perty to  A.'s  wife,  who  proved  tbe  vrill,  and  passed  the 
residuoiy  occoant  withcmt  including  therein  the  amount 
of  the  bond.  A.,  la  right  of  bis  wile,  took  poussaaion 
of  the  bond  and  all  the  other  estate  of  B.  In  1871  A.  died 
intestate,  and  his  widow  took  out  sdministration  to  his 
estate,  and  paaaed  hia  laaidnaryacoonnt  without  including 
the  amount  of  the  bead.  Ia  aa  aotioa  brought  by  some 
of  A.'s  next  of  kin  to  adndaiater  hia  aetata,  bis  widow 
aad  administratrix  claimed  to  prove  for  ths  balance  of 
priadnal  and  intereat  due  under  the  bond.  Held,  that 
there  nod  been  a  reduction  into  posseaaion  of  the  bond 
by  the  hnaband  A.,  and  conaequsntlj  tbe  bond  debt  was 
eztinguiahed.  Qtwrrf,  whether  a  qusation  of  this  impor- 
tance, and  raising  so  nice  a  point  of  law,  ought  to  be 
dsalt  with  ia  chambers,    i  A*  Price ;  Pitea  e.  Pzioe.)    ...  OUS 

POBEIQN  ACTION. 
Examlnatlonof  witness- Admissibility  of  evidence— Ezami- 
ner's  discretion— 19  ft  20  Vict.  c.  113.— By  19  ft  20  Vict.  o. 
113,  on  examination  upon  oath  of  a  witaen  in  a  foreign 
action  may  be  ordered,  and  a  judge  may  give  all  sneh 
directions  as  to  mattera  connected  therewith  as  may  ap- 
pear reasonable  and  jnst ;  sad  the  order  may  be  enforced 
in  like  manner  as  an  order  of  the  same  kind  in  on  English 
action.  Held,  that  the  person  directed  to  takemcb«K. 
amination  onght  not  to  limit  the  questions  by  the  rales 
aa  to  admisnbility  of  evidsnee  in  this  coonti^ ;  but  he 
may  oxerciae  his  diacretion  in  allowing  orooa-examina- 
tion  of  friendly  witnesses,  or  questions  which  are  totally 
irrelevant  or  uaeful  only  for  illegitimate  purposes.  (De- 
sillaii.  PeUsondCo.)     423 

PBIENDLT  SOCIETr. 

Incapacity  ot  a  corporate  body  to  be  an  officer  of  atriandly 
aociety— Friendly  Societies  Act  1875  (38  ft  39  Viot.  c.  60>. 
B.  IS,  sub-sect.  7  i  s.  20,  sub  sect.  l.—arniblt,  that  a  oor- 

gOTute  body  cannot  legally  be  appointed  an  officer  of  a 
^endly  aoeiety.  The  committee  ot  managemeat  ct  a 
friendly  socie^  which  hod  power,  in  certain  events,  to 
elect  omcers  m  the  society,  on  the  happening  of  one  of 
such  eveats,  passed  a  resolution  that  a  bank  which  had 
been  registered  as  an  unlimited  company  under  the  0>m- 
paniea  Acta  of  1862  and  1867  ahonld  be  appointed  treasurers 
of  the  society.  The  manager  ot  the  nank  accepted  tka 
office  on  behalf  of  the  bank,  and  certain  moneys  belong- 
ing to  tbe  society  were  paid  to  the  bank  aa  treasurers. 
An  order  having  been  mode  to  wind-up  tlie  bank  -.  Held, 
that  the  society  had  no  preferential  right  under  sect.  15, 
sub  sect.  7,  of  the  Friendly  Societias  Act  IWS,  as  against 
other  creditors  of  the  bank,  to  be  paid  the  moneys  re- 
ceived by  the  bank  as  treasurars.  Qiwrr,astotheeiIeotof 
on  omission,  by  an  officer  ot  a  friendly  society,  to  glv* 
seenrl^  when  required  by  the  rules  ot  the  society  aad 
tbe  20th  section  o(  the  Friendly  Societies  Act  1875.  (fie 
}>arta  The  Swanaea  Royal  and  South  W  alea  Union  Friendly 
Society ;  Re  Tha  Weat  of  England  and  South  Wales  Dis- 
trict Bank.) -    „.  551 

aUABANTEE. 
Coitinuing  aecnrity— Appropriation — Liability  of  gnaran- 
tor'a  estate— Bonk  booka— Cnrrent  account.— In  lloy  sad 
Uct.  1868  two  guaxonteea  tor  lOOOt.  each  were  signed  by 
tt  e  testator  in  the  action  aad  other  persons,  directors  of 
a  company,  reiuesUng  a  bank  to  ooeept  their  agent'a  biUs 
to  that  amount.  The  Ulla  drawn  by  the  oompany  s  scent 
were  sccordingly  accepted,  and  ttis  money  so  odvaaoad 
wosdebited  to  tbe  sccount  of  the  company.  Paymentaia 
and  drawings  out  werf»  from  time  to  time  made  by  the 
company,  and  in  Aug.  187!>,  when  tbe  teatator  died,  then 
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wmm  m  balanos  nf  over  16VI.  dw  to  the  bank.  No  ao- 
eoDBto,  other  than  the  bank  booia,  had  been  rendered. 
ThA  eompanj  went  into  liquidation,  and  the  testator's 
oo-fraarantors  were  nnable  to  pay.  Upon  an  application 
br  the  bank  to  proTe  against  the  testator's  estate  for  the 
ISOOi.,  on  the  seenrity  of  the  gnanuitees  :  Held,  that  the 
mnteee  ware  a  continuing  seenrity,  and  that  the  bank 
!  antitlad  to  prore  a(;ainst  the  testator's  estate  tor  the 
balance  dne  to  them  at  his  death  with  interest  at  4  per 
Mnt.  from  tlut  time.    (Browning  n.  Baldwin.)  page  248 

OUASDIANS. 
Eleatilm  o(— TalaelT  aaniiBinr  to  aot — Voting  paper— Con- 
Tietion— 14  &  15  Ylct.  c.  105,  a.  3.— The  appellant  called  at 
tha  hoose  o(  a  Toter  for  an  election  of  gnardlans  of  the 
poor  dnrins  his  absence  from  home,  asked  for  his  TOting 
paper,  placed  the  voter's  initials  agiinat  two  of  the  can- 
didatM^namaa,  ngned  his  own  name  as  witness  to  the 
Toter's  mark,  and  got  another  person  who  was  present  to 
make  a  cross.  The  voter  was  not  an  illlteiate  person,  and 
had  given  no  permiasion  or  anthotitv  to  the  appellant  to 
write  itpon  the  paper.  Although  this  voting  paper  was 
allowed  oy  the  returning  officer  at  the  election,  it  did  not 
a^iear  how  It  readhed  him  or  what  the  voter  knew  abont 
it.  Held,  tluik  these  facts  were  not  sufflcient  to  justify  a 
oanTictkm  of  tike  appellant  under  14  k  Vt  Tict.  c.  105.  s.  3, 
for  falstilr  nsCTming  to  act  in  tbs  name  or  on  the  behalf  of 
a  penon  entitled  to  vote.  (Bell.  app.  v.  Uonon, 
reap.)    128 

HIGHWAY. 

nent  to  dedicate  to  public— No  actual  dedication— 
ihaaer  for  value  witihont  notioe —Leasee — Evidence  of 
dedication— Highway  Act  (5  ft  8  Will.  4,  c.  50).  (Attoni«y- 
Oeoetal  *.  Biphoa^iatad  Guano  Company,  Limited.)  ...  201 
Direreion— View  by  justices— Validity  of  osrtiOcate— 5  k  6 
Will.  4.  e.  50.  ss.  85,  91.— Where  iustices  oertify  that  a 
new  road  will  be  more  oommodioaa  than  the  one  for 
i^kih  H  is  proposed  to  be  snbetitnted,  it  must  uneqnivo. 
eal^  appear  on  the  face  of  the  certiflnte  that  they  have 
arrivaa  at  that  eonclusionfrom  their  own  personal  InspeC' 
tion,  and  not  from  statements  which  they  might  have 
received  from  other  partise.    (Bpg  on  the  prosecution 

of  A.  Cnlp  (app.)  v.  Sir  Biohaid  Wallace  (reap. )      518 

Tmiaau  drivjmr— Bicycle— 5  ft  S  Will.  4,  c.  50,  8.  78.— 
A  hseyle  ia  within  the  meaning  of  the  words  "  any  sort  of 
eairiaga  "  in  the  78th  aeotian  of  5  A  6  Will.  4,  o.  50,  The 
an>eUaiit  was  convicted  of  driving  a  bioyla  furiously  on  a 
esrtalB  highway  ao  as  to  endanger  the  Uvea  and  limbe  of 
liaiissiiBTS  thereon.  Held,  that  the  convietion  was  right, 
as  the  words  "any  sort  of  carriage  "  were  wide  enough  to 
iadade  a  bicycle,  althoufdi  that  machine  had  not  been 
invaitad  at  the  time  the  Act  waa  passed.  (Tsylor,  app., 
T.  Goodwin,  nap.) _    ...  453 

HUSBAOT)  AlTD  'WIFE. 

Injunction— Jurisdiction — Wife's  separate  property — Hub- 
Dand'a  debt — ^Action  in  Chancery  Division  to  restrain  exe- 
cution ordrrad  by  Common  Pleas  Division — Judicature 
Act  1873.    (Wright  V.  Bedgrave.)     208 

Separation  deed — A  ction  by  hnsband  avainst  wife  to  enforce 
— CooBter.elaim  Iqr  wife  for  judicial  separation — Infants' 
Cuatody  Act  187S— Injunction.    (Basait  it.  Wood) 415 

Traat — Bisauh  of  truat— Hosband'a  liability  tor  breach 
of  bust  by  wife— Tenant  for  life  and  remaindermen— 
Waattng  property— Cionvcaaion—Bule  in  Howe  v.  Lord 
Daitmouth  (7  Ves.  137).    (Be  Bmith's  Estate ;  CUilford  s. 

Washington.)    389 

(8m  Fnctioe— Married  Woman.) 

DTCLOSUKB  ACT. 

Printa  iteht  of  way— Effect  of  allotment.  (Turner  v.  (3msh 
aadanouier.)        661 

HWANT. 

lUataMJia*— AOowanoe  lor  past  maintenance.  (Brown 
«.  Smith.) 374 

Ward  of  conrt— Custody  of  infant— Deed  of  separation- 
Agrsament  hy  father  for  Infiut  to  remain  in  mother's 
custody — ^Iminonl  publication  by  mother— Petition  for 
daUvcsy  of  infant  to  &ther— Iiuanta'  Custody  Act  1873 
(m  A  37  Viet.  e.  12),  s.  2.— Where  the  question  is  simply 
what  is  nost  benefloial  for  an  infant,  it  is  unnecessan  to 
ooBsider  wbathar  the  iaUter  is  in  any  way  precluded  by 
Ua  own  ooatraet  from  asking  the  aid  of  the  oout  in  en- 
forcing his  Isnl  power  and  natural  authority.  The  law 
wiB  not  permltafatharto  delegate  his  rights  and  powers 
over  his  infant  to  the  mother ;  moA  therefore  if  the 
BtaKMt  effect  were  given  to  the  separation  deed,  it  would 
oaiw  plaoe  the  inlau  in  the  portion  of  a  fatherless  child. 
Itlis  the  settled  ml*  of  the  court  that  a  fatherless  ward 
Bust  be  hronchtnp  in  the  lell^on  of  Ite  father,  the  only 
exception  befiigtiiat  where  an  inlut  ward  is  ol  sufficient 
age  and  iatdUiaoce  to  have  received  and  formed,  and  has 
lassived  and  fomied  other  religions  convictions,  strong 
•ad  Vparantly  fixed,  the  court  will  shrink  from  the  conse- 


quences of  any  attempt  to  disturb  them.  The  court  will 
not  allow  its  female  ward  to  run  the  risk  of  being  brought 
up  in  opposition  to  the  views  of  mankind  generally  as  to 
what  is  moral,  decant,  and  womanly,  merely  because  lier 
mother  differs  from  those  views.  (B<  Mabel  Emily 
Besaot.)      VV  *B» 

INHABITED  HOVBE  DtrTT. 

Act  of  1851- Working  man's  club.— A  working  men's  laiarm 
dub,  which  had  never  been  fnrinshed  as  a  dwelling-house 
or  slept  in  at  night,  and  which  waa  used  in  the  day  time 
as  to  the  up)per  door  of  an  auctioneer  for  the  purposes  of 
his  buslnees,  end  as  to  the  rest  of  the  building  for  club 
purposes  only,  from  9  a.m.  to  10.30  ]>.m.,  was  by  the  com- 
missioners held  liable  to  be  assessed  for  inhabited  house 
duty.  Held,  on  case  stated  tor  the  opinion  of  the  court, 
thu  the  premises  did  not  oonstitute  an  inhabited  dwell- 
ing-house, and  were  not  liable  to  be  assessed  for  the  tax, 
(Biley,  app.,  V.  Bead,  resp.) 898 

INSOLVENT  DEBTOE. 
Decaaaed  insolvent  debtor— Property  acquired  after  date  of 
final  order— Vested  reversion  falling  into  posaession  otter 
death  of  insdlTent— Bights  of  oiBcial  assignee— 5  &  6  Viot. 
c.  118,  a.  9—7  &  8  Vict.  0  96,  as.  4.  8— Bankruptcy  BepesI 
Aot  1839,  s.  15.    (£zpart«  Welchman;  BxHare.)       45 

mSUBANCE. 

Cihartor-party- Freight— Doduotions  for  sea-damage— In- 
surance against  loss  of  freight— Underwriters'  liability. 
—A  charter-party  provided  for  payment  of  freigbt  at  a 
■Twcified  rate,  and  contained  a  olause  that,  "If  any  por- 
tion of  the  cargo  be  delivered  sea-damaged,  the  freight  on 
suuh  sea-damaged  portion  to  be  two-thirds  of  the  above 
rate."  Plaintiffs,  the  chartererii,  effeeted  an  inauranoe 
"To  cover  only  one-third  loss  of  freight  in  ooaae- 
quence  of  sea-dunage,  aa'  per  charter-party."  Aportlon 
of  the  cargo  became  sea-damaged,  and  one-thira  of  the 
freight  payable  in  respect  of  that  portion  was  deducted 
by  plaintin  from  the  whole  freight :  Held ,  that  the  poUoy 
■uffldently  described  the  subject-matter  insured,  which 
was  the  one-third  loss  in  consequence  of  saa-danage,  sad 
not  the  whole  freight :  and  that  plaintifls  were  entitled  to 
recover  fromeach  underwriter  soeh  profwrtion  of  the  lots 
of  freight  aa  the  amount  of  hii  aubaoripUon  bore  to  the 
whole  sum  subscribed.  (OriJIlths  and  others  v.  Biamlsy- 
Moore  and  others.! •,    ■■■     ■-    ...  1« 

Insmable  interest- Description  in  policy— Action  to  deter- 
mine amount  of  aolvage— Liability  of  assurers  to  repay 
salvage,  but  aot  oostn  of  action— Sue  and  labour  clauae  in 
policy,  oonstmoUon  of.  (Dixon  v,  Whitworth ;  Dixon  v. 
Sea ]&sumnce Company.)     ^--.    ...    ...  71S 

Honey  owing  to  underwriters  by  insured — Defence  la 
action  by  assignee  of  the  policy— 81  *  32  Viot.  o.  88.— The 
81  A  32  Vict.  c.  86,  which  enables  assignees  of  marine 
policies  to  sue  thereon  in  their  own  names,  provides 
that  "  the  defendant  in  any  action  shall  be  entitled  to 
make  any  defence  which  he  would  have  been  entitled  to 
make  ifthe  said  action  had  been  brought  in  the  name  of 
the  person  by  whom,  or  on  whose  account,  the  policy  had 
been  effected."  Held,  in  aa  action  by  the  assignees  of  a 
policy,  that  the  underwriters  were  entitled,  under  this 
prorialon.  to  set  up  a  counter-claim  for  money  oaing  to 
them,  at  the  time  of  the  assignment,  by  the  person  by 
whom  the  policy  had  been  effected.  (Pellas  and  Com- 
pany V.  Neptune  Marine  Insnanoe  Company.)  428 

FiBX. 

Marine  riBk-Be-lnsursnce— Usage— Declaration  of  risks. 
(Maritime  Marine  Insurance  Compsny,  Limited,  v.  Fire 
Be-Insnrmnce  Corporation,  liimited.)      166 

ISLE  OF  MAN. 
Bights  of  Crown— Mines  and  minerals— Cnay  and  sand— i^ 
of  Settlement— Customary  estate  of  inheritance.    (The 
Attomey-Oeneral  for  the  Isle  of  Man  v.  Mylohreest  and 
others.) '" 

INTEBPLKADEB. 

Foreign  ptaintiff  —  Besidence  abroad  —  Security  for 
costa.  —  A  plaintiff  residing  abroad  will  not  be  or- 
dered to  give  seenrity  for  costa  unless  he  ia  subatan- 
tiolly  and  in  fact  the  plaintiff  moving  the  proceedings. 
(Bdmontev.  Aynud  and  another;  GUtachow  and  Ford  ^ 

Bale  of  hors»-Ws*i«iity-^drd«r  I.','  r.  2-1  &  2  Will.  4,  o.  M 
—23  A  24  Viot.  c.  126,  s.  12.— The  phiintiff  sued  the  defend- 
ant, the  proprietor  of  a  horse  repository,  tor  breach  of 
warranty  of  a  horse  sold  by  auction,  claiming  as  damages 
the  price  paid,  and  also  for  injuries  sustained  by  the  rice 
of  the  horse  while  In  his  possession.  The  defendant  had 
sold  the  horse  for  Q.,  the  former  owner,  who  gave  the  de- 
fendant notice  not  to  part  with  the  purchase  money  paid 
b7  the  plaintiff.  The  defendant  took  out  a  summons 
unler  O  der  L,  r.  2,  to  obtaiu  an  order  that  the  plsintlfl 
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and  Q.  should  interplead.    Held,  that  the  order  ihoiild 
not  be  made.  (Wright  r.  I'reemaii.) .pa«e  134 

JUSTICE  OP  THE  PEACE. 

Biflqnaliflcation — Interest  in  matter  to  be  adjudioated  upon 
— Jnstica  a  member  of  urban  sanitary  antiiority— Fnblio 
Health  Aot  1875  (38  &  39  Vlot.  c.  55),  s.  258.  (Beg.  v. 
Millsdee  and  othan.  Justices  sf  Weymouth.)   748 

JuriadloDOB  — Perjury— Pettjf  sessions  —  lUwal  sirest — 
Want  o(  inlormation  in  writing  or  on  oath.  (Seg. «.  Owen 
Hnghea.)     685 

LANDLOED  AND  TENANT. 

Lease  at  sporting  rights— CoTenant  to  keep  down  rabbits- 
Trust  for  tenant,  when  oonstitnted— Nominal  damages. 
(West  n.  Houghton.)      884 

NoUce  to  quit— Offer  of  a  new  tenancy.— Defendant  was 
tenant  from  year  to  yesr  to  the  plaintiff.  Th«  plaintiff 
gave  defendant  six  monUis'  notice  to  quit  on  the  1st  H«7, 
and  in  the  same  dooument  that  oontidned  the  notioe  to 
quit  gave  him  further  notioe  that  it  he  retained  possession 
after  the  1st  May  the  rent  would  be  increased  and  made 
pajable  in  adTauoe.  Held,  that  the  notioe  to  quit  was  a 
good  notioe,  and  was  not  affected  by  the  fact  that  it  was 
aooompanled  by  the  further  notice.    (Abeam  v.  Bellman.)  771 

Property  tax- Agreement  by  landlord  to  rnay  tax  not 
dedncted  from  rent— Legality  of  oontiaot — 5  £6  vlct,  c  35, 
s.  103.— If  a  landlord  agrees  with  his  tenant  to  repay  him 
property  tax  at  some  future  time  instead  of  allowing  a 
deduction  from  the  rent  of  the  amount  of  the  tax,  snoh 
an  agreement  is  not  illegal,  and  the  tenant  may  recover 
the  amounts  paid  in  accordance  therewith.  (Lamb  «. 
Brewster  and  another.) 457,  537 

LEASE. 

Assignment  of  term— Broken  quarter— Apportionment 
between  assignor  and  assignee  —  Appordonmant  Act 
1870, — Where  a  trustee  in  liquidation  of  a  lessee,  under  a 
lease  for  a  term  of  yeei^  with  coTenant  to  pay  rent 
quarterly,  assigns  the  term  to  another  in  the  middle  of  a 
quarter,  he  is  liable  for  rent,  as  accruing  due  it  di»  in 
dim,  from  the  commencement  of  the  quarter  to  the  time 
of  the  assignment  over.  (The  Swansea  Bank  Limited  v. 
Bartlett  Phelps  Thomas.)    SSft 

Covenant  not  to  carr^  on  any  business- Hospital— Injunc 
tion.— A  covenant  in  a  lease  of  a  house  not  to  carry  on 
any  trade,  business,  or  dealing  whatsoever,  or  anything 
in  the  nature  thereof,  held  to  be  broken  by  the  use  of  the 
house  as  a  hospitsl  for  out-patients  suffering  from 
diseases  of  the  throat  and  chest.    (Bramwall  ■>.  Lacv)     ...  361 

Lease  by  charitable  corporation — ^Voidor  voidable — Stat.  13 
Eliz.  o.  10 — Statute  of  Limitations, — The  appellants  ware 
the  covexnora  of  a  charitable  hospital  founded  in  1758, 
and  incorporated  by  Act  of  Parliament  in  1768,  In  1783 
the  ten  governors  of  the  hospital  granted  a  lease  of  cer- 
tain bmos  o(  the  hospital  to  the  respondent's  prede- 
cessois  in  title  for  ninety-nine  years  at  a  pepperoom 
rent.  In  an  action  to  recover  possession  of  the  oemised 
premises :  Held,  that  the  appellants  being  a  "  hospital " 
within  the  meaning  of  the  stat.  13  Elie.  c.  10,  as  explained 
by  14  Ellz.  e.  14,  the  lease  was  void  all  tnitio  by  virtue  of 
sect.  3  of  the  former  Act,  and  that  the  Statute  of  Limita- 
tions ran  ftom  the  ezeontion  of  the  lease,  and  that  the 
action  could  not  be  maintained.  (The  Oovemors  of  the 
SiBgdalau  Hospital  v.  Enotts  and  others.)    4(6 

LEGITIKACT  DBCLAEATION  ACT  1858. 

Citation  to  see  proceeding— The  court  will  not  cite  a  party 
80 seeproceeoings  under  sect.  7  of  the  Legitimacy  De- 
claration Aot  1858,  merely  because  he  may  have  an  adverse 
claim,  which  it  Is  to  the  mterset  of  the  petitioner  to  bar 
by  making  him  a  party  to  the  suit.  The  party  it  is  pro- 
posed to  cite  to  see  proceedings  must  be  directly  in- 
terested in  disputing  the  facts  it  is  proposed  by  l^e 
petitioner  to  set  up,  otherwise  such  citation  vrill  not  be 
permitted  to  issue.    (Msnsel  v.  The  Attomey^jtonend.)...  367 

LOCAL  BOARD  OF  HEALTH. 

Oraring  of  roads  in  board's  district— Streets— Vesting. 
—The  effect  of  the  word  "vest"  in  sect.  148  of  the 
Public  Health  Act  1875  is  to  give  an  urban  authority, 
with  respect  to  the  streets  mentioned  in  the  section,  the 
property  in  so  much  of  the  soil  and  surface  as  is  neces- 
sary for  all  the  purposes  applicable  to  a  street.  (Cover- 
dale «.  Charlton.)     88 

Local  authority- Discharge  of  contract  by  statute.  (New- 
ugton  Local  Board  v.  Cottingham  Local  Board,  W.  H. 
•nUdnson,  and  the  Hull  Botanic  Garden  Company, 
limited.)     _.    58 

I^niasnoe— FoUntlon  of  stream— Omission  to  porform 
statutory  duty— Action  by  individual  in]ared—irandamu.i 
-Public  Health  Aot  1875.  (Qlossop  r.  The  Heston  and 
Islewoith  Local  Board,)       736 

Power  to  raise  level  of  street— Bight  to  compensation— 
11  &  12  Vict.  c.  63,  ss.  2,  68,  144.  (Natter  t.  Aoorington 
Local  Board)     ...    ...    ... TT  ...  802 


Pttb;io  Health  Act  1848  (11  &  12  Vict,  c  68),  si.  45,  46, 144— 
Public  Health  Aot  1875  (38  ft  89  Viet.  o.  55),  ss.  16,  SOS- 
Sewer— "Han-hole"— Compensation  or  purchase. — A 
"  man-hole  "  or  side  entrance  into  a  sewer,  for  the  pur- 
pose of  cleansing  it,  is  part  of  a  "sewer"  within  the 
meaning  of  the  45th  section  of  the  Public  Health  Aet  1848, 
and  the  16th  section  of  the  Public  Health  Acb.l87S,  and 
the  local  authorises  ma^  construct  a  "  man-hole  "  on  any 
land  within  their  district  without  first  purchasing  the 
land  required  for  the  purpose,  the  landowner  being 
entitled  to  compensation  only.  (Swanston  «•  The  Twiok- 
enliam  Local  Board  of  Health.) pa^  734 

LOCOMOTIVE. 

Highway — ^To  be  in  charge  of  three  persons — One  in  charge 
of  horse  and  cirt  also— 28  &  29  Vict.  e.  83.  s.  3 — il  &  42 
Vict.  c.  77,  s.  S9.— A  steam  looomotive,  while  in  motionon 
a  highway,  is  to  be  in  charge  of  three  persons,  one  of 
whom,  by  41  ft  42  Viot.  c.  77,  s.  29,  shall  precede  the  loco- 
motive on  foot,  and  "  shall  in  case  of  need  asidst  hones 
and  carriages  drawn  by  horses  passing  the  same."  Held, 
that  the  fact  that  the  man  preceding  the  engine  was  lead- 
ing a  horse  and  cart  of  ois  own  was  not  sufficient  to 
support  a  conviatlon  fare  breach  of  the  above  provision. 
(Davis,  app„  V.  Browne,  rev.) 557 

LOSIVS  DAT. 

Profiination— n  Oeo.  3,  o.  49,  ss.  1,  4— Action  for  penalties 
—Covin  and  collusion.— A  judgment  recovered  in  an  action 
by  arrangement  between  tine  parties  in  order  to  protect 
the  offenders  agamst  bond  fide  actions  for  the  penalties  is 
covinous  and  ooUnsive.  (Girdlestone  v.  The  Brighton 
Aquarium  Company.)     47:t 

LUNACr. 

Death  of  lunatic — Costs  of  inquisition- Lunacy  Segnlatian 
Act  1862  (25  ft  26  Vlot.  o.  86).  s.  II.  — The  court  bos 
jnrisdictloii,  under  the  11th  section  of  the  Lunacy  Begu- 
lation  Act  1862,  to  order  costs,  which  have  been  properly 
incurred  tor  the  protection  of  a  lunatio  and  of  his  pro- 
perty, to  be  paid  out  of  the  lunatic's  estate,  although  the 
lunatic  has  died  before  the  appointmeot  of  a  oommittee, 
and  there  are  no  funds  in  conrt.    (S<  Meirs.)    Ill 

Praetlce— Undesliable  lease— Sunender—Appobatment  of 
committee  of  part  of  estate— Lunacy  Begulation  Act  1353. 
— Where  a  lunatic  was  entitled  to  a  lease  for  seven,  tour- 
teen,  or  twenty-one  years  of  a  house  which  it  was 
desirable  to  surrender  at  the  expiration  of  the  first  seven 
years,  and  the  intended  committee's  seouilty  could  not 
be  completed  in  time  for  notice  to  be  given  in  the  usual 
wpy  to  determine  the  tenancy,  the  (Jourt  appointed  the 
lunatic's  wife  committee  of  that  part  of  the  estate  con- 
sisting of  the  house,  without  security,  and  authorised 
her  to  give  notioe  to  determine  the  tenancy.  (Be  Lam- 
bert.)      205 

MAOrSTBATES*  CLEBE-FEES. 

Llabili^  of  persons  giving  prisoner  into  custody— 5  Geo.  4, 
c.  83,  sa.  4,  6-^  ft  6  Will.  4,  c.  76,  ss.  78,  93.— An  inhabi- 
tant of  a  borough,  who  gives  into  the  custody  of  a 
police  constable  sui^eoted  persons,  and  gives  evidence 
against  them  before  the  borough  magistrates,  is  not 
liable  to  the  clerk  of  the  magistrates  tor  his  tees  in  respect 
of  the  conviction  of  such  persons,  under  the  Vagrant 
Act,  as  rogues  and  vagabonds.  Sembls,  that  the 
borough  fund  is  liable  foe  such  fees.  (Beddish  v. 
Hitchhior.) 65 

MALICI0H8  PEOSECUTION. 

Authority  ot  bank  manager  ^Evidence — Misdirection'— 
Practice— Apjiealable  amount — Interest  on  judgment. — 
An  authority  in  an  agent  to  arrest  offenders,  and  to  insti- 
tnte  criminal  brooeeoiiigs,  can  only  be  implied  where  the 
duties  which  he  has  to  perform  cannot  be  efficiently  dis- 
charged for  the  benefit  ot  his  employer  unless  he  has 
power  promptly  to  apprehend  offenders  on  the  spot. 
When  interest  on  the  amount  ot  a  verdict  is  given,  and 
included  in  the  jndsment,  such  interest  must  be  taken 
into  acoonjit  in  considering  whether  the  amount  at  issue 
reaches  the  limit  allowed  for  an  appeal.  (The  Bank  of 
New  South  Wales  «.  Owston.)    500 

MABEET. 

Public  market— Liability  ol  lord  ot  market  for  misfeasance 
— Frequenter  of  market  not  a  mare  licensee.— The  de- 
fendants were  the  owners  ot  a  market  which  is  held  for 
the  sale  ot  cattle  at  D.  In  the  market  place  defendants 
had  erected  spiked  railings  round  a  statue  which  had 
been  placed  there.  This  raUiag  the  jury  found  was 
dangerous  for  eatUe  with  a  prapensity  for  leaping.  A 
oow  which  the  plaintiff  had  brought  to  market  attempted 
to  jump  the  railings,  sad  was  killed  in  so  doing.  The 
plamtiff  sought  to  recover  from  the  defendants  the  value 
of  the  cow.  Ueld,tbatthe  defendanta  were  liable,  as,  by 
erecting  the  railings,  they  had  done  a  wrcmgfnl  act. 
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whereby  a  safe  market  l»d  been  rendored  muafe;  and 
that  the  plaintiff  bad  not  been  E^nilty  of  oontrllnitory 
nei^jguiee,  inaamnch  as,  having  paid  toll  for  the  nae  of 
the  market  there,  he  waa  not  a  mere  licensee  placing  his 
cattle  at  hia  own  risk,  bat  was  entitled  to  a  ate  standing 
dace  (or  thorn.  (Lax  v.  The  Mayor  and  Corporation  oi 
Darlington.)       .page    U 


KABBIAQE  aETTIiEICENT. 

Tmit  for  persona  enUtled  if  manled  woman  had  died  with- 
out hanng  bean  manled.  The  ultimate  tmst  of  (nnda 
eomptiaed  in  a  marriage  settlement  was  for  snoh  person 
as  nnder  the  Statatea  of  Diatribadons  wonld  hare  besa 
SBtitled  thereto  at  the  decease  of  the  wife  if  ahe  had  died 
poaaeaaed  thereof  inteatate  and  witbont  haTing  been 
niaiTied.  Tiie  wife  died  inteettte^  leaving  her  husband 
and  one  child  mrriTina.  Held,  that  the  child  was  en- 
tttkdtothafaada.    (lis  BaU's  Trust.)  880 


XASBIED  VOUAN. 

Administratrix  — IntMtate's  estate.— Where  a  nunied 
woman  was  the  administratrix  of  a  deceased  person's 
estete,  and  waa  alK  entitled  beneOoiBlly  to  twenty.seven 
aeven^-flfth  parts  thereof,  and  the  whole  of  the  intestate's 
estate  waa  allowad  to  be  reoeived  and  managed  by  an 
agent :  Held,  that  the  teaaipt  by  the  agent  waa  a  change 
of  the  property,  and  a  redaction  thereof  into  the  pos- 
aesaion  of  the  hnaband.  Held,  also,  that  the  fact  oF  the 
wife  being  entitled  to  an  ondiTided  share  only  mide  no 
diSerenoe.    (St  Barber's  Estate ;  Dardier  v.  (jhapman.)..,  6<0 

Judgment  against  separate  estate  —  Coets. — In  an  actiiaa 
bnmght  against  a  married  woman,  baring  aepaiata  pro- 
perty, and  her  husband,  the  judge  at  the  trial  gaTe 
Indigent  declaring  that  all  the  property  Tested  in 
ncr  at  that  time,  or  is  any  other  person  in  trust  for 
her,  waa  chaigeable  with  the  payment  of  the  debt  and 
coats  claimed,  snd  directing  inqniriei  as  to  her  separate 
estate.  The  maater  having  certiilad  in  answer  that  she 
was  entitled  for  her  separate  nae  to  an  annuity  veated  in  a 
tmatee  (who  waa  not  a  party  to  the  action).  Held,  on  a 
summons  for  leave  to  ngn  ]adnnent  for  the  debt  and 
coate,  that  the  plaintur  •  costs  when  taxed  and  the  amount 
fit  the  debt  witili  intenat  on  that  som  at  4  per  cent,  most 
be  dedared  to  be  a  charge  upon  the  annnify  without  pie- 
jndice  to  the  cbdms  of  tae  tnistee,  and  that  the  plaintiir 
most  pay  the  ccets  of  the  defendant  hnaband  and  add 
flum  to  hia  own  debt.    (C!ollett  r.  Dickenson.) 3M 

living  auart  from  hnaband — Sight  to  bring  action  of 
treapaaa  —  Bamady  for  protection  of  propein— Married 
Women's  Property  Act  1870  (33  &  SI  Vict.  c.  9S1.  a.  11.— 
A  married  woman  living  apart  tram  her  husband  can 
maintain  ejectment  for  the  recovery  of  property  pur* 
chaasd  with  her  own  earnings.    (Moore  «.  Sobuiaon.)    ..,    99 


KETBOFOLIB  MANAQEMEIiT  ACT. 

laiiag— Exemption  of  property  of  a  partioular  nature  from 
the  fuU  rate  levied— Fartionlar  parts  of  the  pariah  to  be 
daaoibed  by  metes  and  bounds— Equal  pound  rate. 
(Beg.  on  the  proeecntion  of  The  (luardiana  ox  the  Poor  of 
the  Parish  of  Lewiaham  v.  The  London,  Brighton,  and 

•        "  ■  7M 


Sooth  Coast  Bailway  Company.) 


inviction— Mines  Segulation 
lot.  c.  76),  sect.  SI.    (Wynne 


MINES, 

Agant— Certified 
Act   1872    (3S    ft  38 
Forester.)    "...' 521 

Water— TJae  of  property— Water  dlsoharged  from  neigh- 
boaring  mine— Negllgoiee— Ordinary  couna  of  working— 
Qaaagea— Injnncfian  —The  mere  tact  of  temporarily 
intercepting  the  water  did  not  amoant  to  an  appropria. 
tjon  of  or  giTa  the  defendants  oommaad  over,  the  water 
as  a  adoK  which  they  ooold  control,  in  the  sense  of  balag 
ever  afterwarda  prevented  flom  raatoring  it  to  its  former 
<Iow  from  their  own  to  disir  neighbours  land  and  to  the 
eoBdition  in  whioh  it  was  before  their  operationB.  Every. 
one  ia  entitled  to  deal  with  water  on  his  own  land  so  long 
as,  when  dealt  with,  he  does  not  cause  it  to  go  on  his 
nalghbonr's  land  in  such  a  wav  aa  to  affect  such  land  in 
any  other  manner  than  it  baa  been  previously  affected, 
and  impose  an  additional  burden.  (Wert  Cnmbarland 
lion  aad  Steal  Company  v.Kenron.)      703 


KONTB. 

^InM^  mode  of  oompniation — (Mandar  month— Expita- 
won  o(  sentence.— A  sentence  of  one  calendar  month's 
napiiaoDment  expires  on  the  day  preceding  that  day 
which  i-arTesponda  numerii-ally  in  the  next  sucoeeding 
month  with  the  day  on  which  the  sentence  was  passed. 
If  there  ia  no  such  corresponding  day  in  the  next  month, 
^an  tlie  aentraice  expires  on  the  lest  day  of  that  month. 
Where  a  prisoner  was  sentenced  to  one  calendar  month's 
impriaonment  on  the  31st  Oct. :  Held,  that  the  month 
eipired  on  the  30th  Nov.     (Migottl  r.  Colnlle.)      ...  522,  747 


MOBTOAOE. 

BiU  Impoting  tiaad  in  dealing  with  mortgage  securities— 
KIghia  of  mortgages— Interest— Coats. — A  mortgagee  who 
denies  his  chsxaoter  aa  aueh,  and  claima  aa  owner,  will 
not,  if  defeated,  be  allowed  to  claim  the  benefits  attached 
to  Um  character  of  a  mortgagee.  (The  National  Baidc  of 
Anstralaaia  >.  The  United  Hand-in-Haad  and  Band  of 
Hope  Company  and  Lakeland  (conaolidated  appeals.)  page  S97 

Eqnity  of  redemption  barred  by  the  Statute  of  Limita- 
tions—Mortgage in  form  of  trust  for  sale — Expreas  trust 
of  sorplns  purchase  moneys— Second  mortgage  by  assign- 
ment of  siuplas  purchase  moneys.  (Bit  Alison ;  Johnson 
V.  Mounsey.)      2U 

Foreclocnre- Non-appearanoe  of  defendant  mortgagor.— 
In  an  action  for  fmclosnre  where  the  mortgagor  entered 
no  appearance,  and  the  statement  of  claim  was  Sled,  the 
Conrt,  after  consideration,  gave  the  aaaal  judnaant 
against  him  fbr  foracloaare  niii  only,  and  declined  to  give 
indgment  tor  immediate  foreolosnre  absolute.    (Patey  «. 

nintandBidge.)     651 

Feredosure  action  by  one   of  several  Joint  mort. 


ga«es— Misjoinder  of  psrttes— BnUs  of  Conrt  187S, 
Oraer  XVI.,  r.  IS,— One  of  aeveral  joint  mortgageaa  caa 
maintain  an  action  to  forecloss  tae  mortgage,  "■»""!; 


his  co-mortgagees  dsfendants  if  they  are  unwilling  to 
be  joined  aa  eo-plainttfls,  or  have  hr  some  act  preclnded 
themaelvea  from  being  made  plalntiSs,  and  even  (wmtu) 
if  the^  are  opposed  to  the  foreclosnre.  The  act  of  a 
majonfy  of  tmataea  cannot  bind  thstruat  estate ;  in  order 
to  bind  ths  trust  estate  it  must  bs  theact  of  all  the  truatsea. 
(Lake  «.  South  Kenaington  Hotel  Company.)    Sij 

Further  advances  Further  security— Banning  account- 
Primary  seonrltr— Locke  King's  Act  (17  &  IBTiot.  c.  113). 
(Leonino  v.  Lecidno.)    3S9 

Law  of  New  South  Walea— Beal  Property  Act- Mortgagee 
and  morteagOF— Notice — Excessive  demand— Tender — 
Fiactice— Coata.  (Campbell  «.  The  (Jommercial  Banking 
(yompany  of  Sydney :  The  Conunerdal  "'f^-g  Conatar 
of  Sydney  v.  CiampbelL) _    IS7 

Priority— Not  oommnnicated  to  mortgagee— Subseqasnt 
ratifleatian—Becltal— Estoppel— 27  EUx.  c.  4.— ConaoU. 
datian— Scandaloua  affidavit- Person  not  injured— Prolix 
afHdavita-Costs— Additional  Bnles  of  Conrt  1875,  Order 
VI.,  r.  18.    (Craokaallv.  Janaon.)    _    640 

Beversionsry  intsrist— Expectant  heirs— UnoonsoionaUe 
bargain— Security  only  for  sums  aotaally  advanosd— 
Arrears  of  interest— 3  ft  4  Will.  4,  o.  27,  s.  42— Fund  in 
court— Jurisdiction  under  petition.  (Bs  Slater'a  Truats.)  Ut 

Blatnts  of  Limitationa— Mortgage  in  form  of  taut  for 
sale— Expreaa  trust  of  surplus  pnrehasa  moneys— Second 
mortgage  by  assignment  of  surplus  puichaas  moneys. 


(Bai 


1  i  Johnson  v.  Mounsey.)    . 

VUNICnPAL  COBFOBATIOK. 
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Municipal  Corporationa  Act  1835  (5  ft  «  Will.  4,  e.  78),  s.  02 
— Application  of  borough  fund— Opposing  Bill  in  Parlia- 
ment. —A  municipal  corpoiation  ia  Justifled  in  using  the 
borough  fund  for  the  purpose  m  opposing  a  Bill  in 
Parliament  whereby  its  existence,  property,  or  privileges 
are  sought  to  be  imperilled  or  diminished,  both  by  virtue 
of  the  &nd  sectisn  of  the  Municipal  Corporations  Act 
1835,  by  which  the  employment  of  the  borough  (and  is 
antiionaed  in  p»ment  of  "  all  other  expenaea  not  herein 
otherwise  provided  for  which  ahall  be  necessarily  incurred 
in  carrying  into  effect  the  proviaiona  of  thia  Act,''  sad 
by  virtue  of  the  general  law  by  which  the  owuets  of 
property  in  trust  an  aathorised  to  be  reimbursed  cat  of 
the  famst  estate  for  any  expenaea  nacesaarily  incurred  tor 
its  protection  orotherwise.  (Attozney-Qeneral  v.  Mayor, 
fto.  of  BiSOOB.) 

NBW  TBIAL. 
(See  Damagei.) 


NXnSANCE. 

Mstropolitan  Asylum  District— Election  of  smallpox  hoa- 
pital— InjuiT  to  adjoining  property— Liability  of  Mana- 
gers of  Asylum  District— Poor  Law  and  Local  Oovem- 
ment  Boards— Metropolitan  Poor  Act  1867  (30  ft  31  Vict 
c.  6)— Injunction,  i  Hill  v.  The  Managers  of  the  Metro- 
politan Asylum  District.)    401 

PABENT  AND  CHILD. 

Widowed  moUier— Advancement— Loan  or  gift Then  is 

no  such  legal  presumption  that  money  advanced  by  a 
widowed  mother  to  her  child  ia  intended  aa  a  gift  and  not 
aa  a  loan  aa  there  is  in  the  case  of  a  fntfaer ;  as  there  is  no 
such  legal  obligation  upon  her  to  maintain  an<t  provide 
for  her  children.  The  question  is  one  of  evidence  m  each 
oaae.  Where  a  widowed  mother  mortgaged  her  jolntare 
and  insured  her  life  in  order  to  make  an  advance  to  her 
aon,  and  the  aon  paid  the  interest  on  the  aum  borrowed, 
and  the  premiums  on  the  policy :  Held,  that  a  loan  was 
intended  and  not  a  gift.    (Bonnet  r.  Bennet.)    378 
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PABTinON. 

Ownen  of  (mall  part  of  pruparCj  deatring  a  aale— Ofltr  by 
othen  to  ponitaaae— Partitton  Aet  1868  (31  ft  32  Viot.  c. 
40),  aa.  8,  iS.    (Qilbert «.  Bmitli.)  pa; •  635 

PASTNEBSHIP. 

DUaoIntion  of— Power  of  ezpallinac  partner— Valuation  of 
aaaeta— Goodwill  of  bnainaaa.    (Btenaxt  v.  Oladatons.)  ...  Ui 

Loaa  uriMng  from  negligenoe  of  managing  partner— Salt  for 
oOQtrlbneon— Arbitratioa— Anent  of  oopartaara  to  arbi- 
tratian-<!Iiarge  of  trand— Ccata.    (Thomaa  «.  Attaerton.)    77 

(Sw  Bankruptcy.) 

PABTT  WALL. 

Uelropolitan  Bmlding  Aet  1855  (18  k  19  Tlct.  e.  122),  aa.  3 
and  88.— On  one  aide  of  and  aninat  a  wiUl  within  the 
bonnduy  of  hia  land,  the  plaintiff  had  conatmoted  cer- 
tain oloaate.  On  the  other  aide  of  and  against  the  lame 
wall,  flie  defendant,  whoae  land  adjoined  that  of  the 
pliUntlfl,  had  conatrncted  a  ahad.  Held,  that  the  wall 
waa  a  party  wall  withiji  the  Metiopolitui  Bnildiog  Act 
1855,  ao  tar  as  the  atmctnrea  of  the  plaintiff  and  daf  en- 
dantweraoo-terminona.    (Knight «.  Pnraaall.) SSI 

PEBPEfTUrriES. 

Bnle  ajjainat— Covenant  to  gire  unlimited  right  of  ex- 
emption of  land— Parol  off er~  Canal  company-— Power  to 
aoqnlre  mlnee— Expreaa  pnrohaae— Bailwaya  Clanaea  Con- 
aoUdation  Act  1845  (8  Viot.  o.  »),>,  77.  (Birmingham 
Canal  Compoy  v.  Cartwrlght.) „    784 

FHABKACT  ACT  1878. 

Sole  of  p(dBona  by  oorpoiation  —  Corporation  liable  to 
penalty— "Penon"  to  inolade  corporation.— Any  ooipo- 
ration  whereof  the  members  are  not  all  duly  registered 
pharmacentiaal  ohemiate  or  chemiita  or  dmggiste,  which 
shall  seU  or  keep  open  shop  for  the  retailing,  diapenaing, 
or  oomponnding  polaons,  la  liable  to  the  penaltlea  im- 
posed by  the  Phanoaoy  Act  of  1888,  although  such  bnsi- 
neaa  ia  managed  by  a  duly  registered  chemiat,  who  is  a 
member  of  the  corporation.  (The  Pharmaceutical  So- 
ciety of  Oreat  Britain  v.  The  London  and  Piovindal 
Supply  Association  Limited.)    585 

POOE  LAW. 

Settlement  by  residenoe— Child  liring  apart  ftnm  nareni— 
39  1;  40  Viet.  c.  61,  a.  S4.— A  pauper  child,  bom  in  1870,  a 
baatard,  waa  placed  by  her  mother,  when  about  a  fortnight 
old,  in  charge  of  a  peraon,  who  resided  with  the  child  for 
eight  years  in  the  appellanta'  union.  Afterwarda  the  child 
and  the  person  haTmg  charge  other  removed  to  the  respon- 
denta*  union,  and  there,  in  about  seren  months,  beniine 
ohargaable  to  the  poor  rates.  The  mother's  aetUement 
and  leeldence  were  not  known.  Held,  l^t  the  pauper's 
aettlament  by  reaidenoe  under  39  ft  40  Vict.  c.  61,  s.  34, 
waa  in  the  appdlants'  union ;  and  that  the  order  of 
xemoral  theteto  waa  tightly  made.  (Leeda  Union,  apj^, 
V,  Tadcaoter  TJnion,  reaps.) 521 

-^  Child  tinder  sixteen— Poor  Iaw  Amendment  Act  1870 
m  ft40  Vict.  c.  61),  s.  35.— A  pauper  waa  bom  in  the  H. 
union  in  18M,  but  had  nersr  acquired  a  settlement  m  her 
own  right.  Her  bither  waa  bom  in  the  L.  Union,  but 
had  aconlred  no  aettlsment  except  hia  birth  settlement. 
Held,  that  under  theae  circnnumaoes,  the  psnper  waa 
not  Battled  in  the  H.  Union,  but  must  be  de«ned  to 
hare  derived  her  tkther'a  birth  aettlement.  (The 
Qnardiana  of  the  Poor  of  Uie  Herefonl  Unitm  apps., 
V.  The  Qnardiana  oi  the  Poor  of  the  Warwick  Untoi, 
"•P*) -.    .-    588 

POOR  BATE. 

Objection  to  nlnatlon  list— Time  for  appealing— Union 
Assessment  Committee  Amendment  Act  1864  (27  &  28 
Yict.  0.  39),  s.  1—25  ft  26  Tict.  c.  108.- Where  a  valuation 
Uat  has  been  objected  to  before  the  aaseaament  com- 
mittee, and  anbsequently  a  rate  has  been  made  baaed 
upon  snoh  list  it  ia  not  a  condition  precedent  to  an  appeal 
that  the  list  should  again  he  ot^ecced  to  before  the  com- 
mittee after  the  making  of  the  rate.  (Beg.  V,  theJoatioes 
of  WiltaUn.)   ... «81 

PATENT. 
Patent  action— Admission  ot  evidence  in  reply— Particulara 
of  objection — Injunction  against  master  of  a  ship  uaing 
pnmpa,  an  infringement  oJ!  patent,  aa  well  as  against 
manufacturers— Coats.— Action  dslmlng  an  injunction 
aninat  the  master  of  a  ahlp  in  which  a  aet  of  pompe, 
alle^  to  be  an  infringement,  was  uaed,  aa  wall  aa 
againat  the  makers.  Plaintiff  bnmght  evidence  at  the 
trial  in  support  of  the  eaae  raiaed  by  his  pleadings  and 
partiealan  of  infringement,  and  to  meet  the  caae  raiaed 
by  defendanta  on  their  pleadings  and  particulars  of  objec- 
tions.   The  defendants  went  into  erideuva  on  a  mooh 


wider  issue  than  that  raiaed  by  the  pleadings,  ftc.  Th« 
plaintiff  applied  to  adduce  evidence  in  reply  by  adducing 
inatancea  of  infringement  other  than  thoaa  mentioned  in 
the  particulara  of  infringement,  and  which  he  had  ob- 
tainra  during  the  course  of  the  fariaL  Held,  that  under 
the  ciroumsbuices  be  waa  entitled  to  bring  in  thia  evi- 
denoe.  Injunction  granted  against  the  maater  of  the 
ship,  aa  well  aa  against  the  manufacturers,  the  manu- 
facturers being  ordered  to  pay  the  costs.  (Adair  «.  Young 
and  others poy<  61,  598 

PBACTICT!. 

Abandoned  motion— If oUon  for  new  trial  —  Appeal — 
Seeurilnr  tor  eoeta— Special  eireamatanoes  —  Bntas  of 
Court  1875,  Order  XXXIX.,  r.  Ij  Order  XL.,  r.  10. 
(Waidle  «.  Blocker.)      M8 

Action  for  the  recovery  of  land— Joinder  with  other  causae 
of  action— Application  after  aervice  of  writ— Bnles  of 
Court  1875— Order  XVII.,  r.  2;  Order  LVn.,  r.  6.— The 
leave  of  the  court  to  jobi  another  eanae  of  action  with 
an  action  for  the  recovery  of  land  under  Order  XVII., 
r.  2,  mnat  be  obtained  before  the  writ  ia  aerved.  Order 
LTIL,  r.  6,  which  enables  the  court  to  enlarge  or  abiUge 
the  time  appointed  for  doing  any  act  or  taking  any  pro- 
oeediiw,  haa  no  application  where  one  act  la  ordered  by 
the  nues  to  be  done  before  another  act.  (Bt  PDoher,  de- 
ceased; Piloherv.  Hinds.) 422,832 

Pleading— Defendant's  equitable  title— Order  XDL, 

rr.  4,  15  —  Judgment  reeerving  dsfendanfa  righta  — 
Evidence—  Privilege.  —  In  an  action  for  the  recovery 
of  land  the  defendant,  if  he  reliea  upon  an  equitable 
title,  mnat  in  his  atatement  of  defence  allege  the 
nature  of  the  deeda  and  doonmenta  upon  which  he 
rdiee,  and  it  ia  not  sufficient  to  allege  that  "by  virtue 
of  dlvera  mesne  acts  and  mesne  aasuraaoea  in  the  land  all 
the  estate  and  interest  of  the  plaintUTs  predeoeasor  in 
title  "  is  now  vested  in  the  delendant.  Wheara  the  defen- 
dant insoch  an  action  haa  failed  on  account  of  hia  plead- 
ing being  defective  aa  atorsaaid,  and  leave  to  amend  haa 
been  ratnsed,  judgment  may  be  given  "  without  prejudice 
totlierlghts,  if  any,  of  the  defendant."  Letten  between 
the  defendant  or  Ua  aoUeltor  and  the  soUottors  of  his 
predecessors  in  title  admitted  aa  aecondaiy  evidence  of 
oontsnta  of  deeds  in  the  ponession  of  the  dstendant,  and 
which  he  rafuaed  to  prodnoe.  Diatta  of  such  deeds 
admitted  as  secondary  evidence.    (Sntcliffe  «.  Jamaa.)   ...  875 

^^  Baceiver— Occnpation  rent— Interlocutory  application 
— Judioatore  Act  1873,  seot.  25,  sub.seQt.  &— The  defen- 
dant bronght  an  action  againat  B.  for  redemption.  The 
plaintiffs  brought  the  preaent  action  against  the  defen- 
danta for  the  recovery  of  the  land,  which  wia  the  anb- 
ieot-matter  of  the  redemption  action.  The  rlalntiffain 
the  present  aotion  were  then  added  aa  defendanta  in  the 
redemption  aoti<m  by  the  plaintlfb  in  that  action,  who 
obtained  an  order  staying  the  preaent  aotion  nntU  the 
redemption  action  should  be  ready  tor  trial.  The  de- 
fence In  the  preaent  aotion  waa  that  the  plaintiffs  were 
<mly  Bub-mortga^eea.  The  plaintifia  in  the  present  action 
moved  for  a  receiver,  and  that  the  defendanta,  who  were 
in  the  oocapation  of  Uie  property,  should  attccn  tenants 
to  the  plaintiffa.  The  uncontradicted  evidence  in  sup- 
port of  the  motion  showed  that  the  property  waa  wasting, 
and  waun  insufficient  security  for  the  moctgage  undor 
which  B.  was  alleged  to  hold.  Held,  that  it  waa  "  jnat 
and  convenient"  to  appoint  a  receiver:  and  that  such 
appointment  must  be  made  unleaa  the  oefendant  within 
a  certain  time  elected  to  pay  into  court  an  occupation 
rent,  the  amount  of  which  waa  to  be  settled  in  chambers. 
(Beal  and  Peraonal  Advance  Company  c.  M'Carthy  and 
Smith.) 87? 

Appeal— Caae  stated  by  arbitrator— Lands  Clausaa  Consoli- 
dation Act  1845,  a.  2;>— Common  Law  Procednre  Act  1854, 
as.  5, 32— Judicature  Act  1866,  s.  19, — An  apiiaal  lias  from 
the  dedalon  of  a  Diviaional  C»nrt  on  a  special  case  stated 
by  an  arUimtor  appointed  under  aect.  25  of  the  Lands 
Ciauaas  Conaolidation  Act  1845,  to  settie  a  question  of 
disputed  compensation.  (Bidder  and othetav.  The  North 
Staffordshire  Bailway  Company.)      ,~    ...801 

Abandonment    of  appeal— Seoond.   notioe    of  ^^peaL 

—Final  judgment  waa  given  in  an  action  in  Julj 
1878,  andpaased  and  entered  on  the  4th  Dee.  On  the 
5th  the  defendanta  served  notioe  of  appeal  tor  the  19th. 
but  owing  to  an  ovaraight  of  their  sdlicltar,  did  not 
aetitdowntiU  the  18th.  Shortly  afterwards  the  pbun- 
tiff'a  solicitor  informed  the  defendanta'  aolicitor  that  the 
entry  of  the  appeal  waa  inegnlar,  and  that  thej  should 
not  waive  any  objection.  A  treah  notice  of  appeal  was 
than  sent  to  the  plaintiff's  solidtofs,  accompanied  by  an 
offer  to  pey  the  coats  oocaaioned  by  the  flist  notice,  and 
asking  them  to  consent  to  the  flist  eatry  being  struck  out. 
This  request  was  refused,  and  the  second  notice  was 
returned.  The  defendanta'  solicitor  thereupon  set  down 
the  second  notioe  of  appeid,  and  applied  to  nave  the  first 
entry  atruck  out,  and  to  have  the  aeoond  notice  treated 
as  retmlar  and  valid.  Held,  that  the  aeoond  notice  waa 
regular,  and  that  the  appeal  mnat  proceed  upon  it.  As 
the  plaintiff  onght  not  to  have  objected  to  the  conrae 
proposed  to  be  taken  by  the  defendanta.  the  oosta  of  the 
application  would  be  made  costs  in  the  aOTsal,  no  costs 
of  the  motion  being  given  to  tbe  plaintiff!  (Norton  v. 
The  London  and  Novth-Westem  Bailway  Company. )     ...  807 
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SUBJECTS  OP  CASES. 


Appeal— DiKTation— Interpleader— Sale  of  hone— War- 
ima^— Order  I,  r.  2.    (Wright  r.  Freeman.)      ...    ...yagt  358 

ftxtj  not  Barred— Bolea  of  Court  1B75,  Order  LVIII., 

TT.  a.  S— Shorthand  notes  of  endenoe— Coita.— The  cost 
of  Aorthand  notea  of  the  eridence  in  the  oonrt  tielow 
wiU  not  be  allowed  open  an  appeal  aa  a  natter  of  conrse, 


bnt  onlT  whan  a  case  ia  made  «Dt  for  allowing  them, 

(S« Dnehaaa o(  Westminater  Silrer  Lead  Ore  Company.) 

Satting  down— Bulea  of  Court  1875,  Order  LVI[I.,  r. 


8, — ^In  an  adminiatration  aetion,  an  order  had  been  made 
on  tnrtker  considenition,  on  the  Srd  April  1878 ;  on  the 
S3rd  Auil  the  defendant  gave  notice  of  appeal  for  the 
90th.  The  appeal  waa  not  aet  down  till  the  a8th  June. 
The  order  nnaar  appeal  waa  not  drawn  np  till  shortly 
baton  that  day.  A  preliminary  objeetloa  to  the  hearing 
of  the  a^eal  baring  Men  taken  by  the  pUntUI  on  the 
'  that  it  waa  not  aet  down  before  the  SOth  April : 


Idd,  that  the  notice  of  appeal  was  giTan  earlier  than  waa 
aeeaatary.  The  appeal  could  not  be  eat  down  without 
pcodnoinff  kn  office  copy  of  tha  order  (nnder  rule  8  of 
Ordar  Lvni),  whioh  could  not  be  done  till  the  order 
was  drawn  np,  and  tha  plaintiOa  who  had  the  earrlage  of 
tha  orter  ought  not  to  be  allowed  to  takeadnntageofuieir 

orwB  delay.  (KaHarkar:  Qoodbamav.  Potherb) 40S 

Time  —  Finding  of   facts  —  Intarlooat<»y    order— 

AaUon  in  Chaoeary  DiTiaioo— Trial  by  judge  without  a 
jn*— Bulea  of  Court  1875,  Ordar  XXXIX..  r.  1  a;  Order 
IiVin.,  r.  IS.— In  an  aotioa  in  the  Chancery  DiTiaion, 
tiiad  tj  a  judge  without  a  jury,  an  appeal  maj  be  pre- 
seated,  at  any  time  within  a  year,  from  the  judge's  and- 
ing  of  fact  u  well  aa  from  tiie  judgment  on  the  whole 
eaae,  nnliMs  definite  iasuee  of  fact  haTe  bean  settled  at 
the  eommancement  of  the  trial.  But.  if  definite  issues 
d  tact  ai«  ao  settled,  the  finding  of  fact,  whether 
deUrered  separately,  or  aa  part  of  the  whole  oase,  is  aa 
intarlooBton   order,   from   whioh  an  appeal  must  be 

bcoaght  within  twenty-one  d«jB.    (Lowe  v.  Lowe.) 237 

Appsala  from  oidwa  at  chambers— Tims  for  appsaling— 
Order  LIV..  r.  6— Order  LVII.,  rr.  5  and  6.— An  appeal 
fraaa  tha  order  of  a  judge  at  chamlwTS,  although  made  in 
Taoatton  when  no  oiTisional  court  ia  sittlnr,  must  be 
bcoagfat  within  etght  daya  nnder  Order  LIV.,  r.  6,  and 
■fbtonght  attar  the  eight  days  to  the  first  diriaional  oourt 
sitting  after  noation,  the  appeal  is  oat  of  time.    (Buntsv. 

SaSkL)    .!r. ;    539 

Coaatv-dalm — Connection  which  most  exist  with  original 
canaa  of  action— Conntar.elaim  for  prior  alander  in  action 
for  siaadar— IrreleTancy.— In  an  action  for  oral  aUmder 
tha  defendant  delivered  a  defence  and  counter-claim, 
rlaiming  damagea  from  tha  plaintiff  on  account  of  slan- 
derona  worda  alleged  to  hara  been  spoken  on  a  diatinct 
end  prior  ocaaion  to  that  on  which  the  words  of  which 
tha  plaintlfl  complained  were  uttered.  On  motion  to 
atrike  out  tte  counter-claim  on  the  ground  that  the 
riaDoor  alleged  in  it  waa  not  conneeted  in  any  way  with 
the  originar  cause  of  action :  Held,  that  the  slander 
alleged  in  tha  oounter-claim  waa  praperly  made  the  sub- 
jaet  of  the  eocnter-elaim.  One  paragraph  of  the  counter- 
claim alleged  that  frequent  nnarrela  bad  taken  place 
between  the  wives  of  the  plaintiil  and  the  defendant. 
Bald,  that  this  paragraph  should  be  struck  out  aa  irtsle- 

*aat  and  embarraaiing.    (Quin  e.  Bassion.) 70 

I><aa  ct  sols  defendant— Appointment  of  reoeiTer  wlthont 
crSm  as  to  adding  parties  or  oontlnning  aetion— Order  L. 
— Whera  the  sole  defendant,  the  exeenteizol  the  testator 
whoos  estate  was  being  adminiatered  in  an  aetion,  died 
attar  an  ordarfor  administration  therein  had  been  made, 
and  there  waa  eridence  that  certain  persons  claiming  a 
Ban  threatened  to  sell  oertain  machines,  which  formsd 
ths  largest  snd  most  Tslnable  pert  of  the  estate :  Held, 
on  motion  •*  soft*  by  the  pluntiff,  a  creditor,  that  a 
Keeirermiglit  be  appointed  (without  first  obtaining  an 
ordar  under  Ordar  L.,  to  add  new  parties  or  to  oonnirae 
ths  aetion)  until  after  a  personal  repieaentatiTs  of  the 
testator  had  been  q;>pointed.    (£•  Farker's  Estate ;  Cash 

*.  Farksr.) 878 

Uisoontinuansa— Findings  by  arbitrator  in  special  case- 
Discretion— Bnles  of  Court  1875,  Order  XXIII.,  r.  1 

After  an  >rhitrator  has  tonnd  the  facts  in  tsTour  of  Vba 
defendant  on  all  material  points  which  are  in  issue  be- 
tween the  MTtlea  to  an  aeuon,  the  court  will  not,  in  the 
ezsreias  of  its  discretion,  allow  the  plaintlS  to  dis- 
ecntinne  the  aetion,  nnder  Order  XXIlf.  of  the  Bnlas  of 

Court  1875.     (Stahlscbmidt  v.  Walford.l      '...  IM 

Discration  of  judge— Rules  of  Court,  Order  XIX.,  r.  3; 

Order  XXn.,  r.  V.    (Haggona  v.  Tweed.)      ZSi 

Final  judgment.    Su  Prindpal  and  Agent. 

Honss  of  Lords,  Ordar  of-  Bow  made  an  order  of  the  High 

Court  of  Justice— The  application  to  make  an  order  of 

tha  Hooas  of  Lorda  In  an  appeal  an  order  of  tbe  High 

Com  of  Jnstloe  may  he  made  <s  jwrfo.     (British  Dyna- 

msts  Company  g.  Krebs)    $U 

Hods  sf  tridwndge  or  judge  and  jury— lasne  of  fact  and 
queationa  of  law— Bules  of  Court  1875— Order  XXXYI., 

rr.SandZS.    (Spratt'a  Patent  t.  Ward  and  Co.)       350 

'—  Jniga  or  jiidga  and  jary— Issues  of  fact  and  questions 
et  law  mized-^scretion- Bules  of  Court  1875,  Order 
XXXYI.,  rr.  3,  an.  (The  Singer  Kanutaotnrlng  Company  t. 

Loot.) 847 

—  Trial  of  issues  of  fact  before  judge  and  jury— Beasons 
tor  order— Older  XXXVI.,  rr.  3, 28, 3va.— ^otice  of  motion 


by  a  defendant  giren  within  four  days  after  a  plaintiff 
has  giren  notice  of  trial,  for  a  direction  that  issues  of  fact 
may  be  tried  before  a  judge  and  jury,  ia  a  sufficient  notice 
within  Order  XXXVI.  r.  3,  that  a  defendant  wishes  to 
hare  the  isanea  so  tried,  A  notice  of  such  a  desire  ought 
not  to  state  the  particular  isauea  to  be  tried,  but, 
generally,  that  the  defendant  deairea  to  bare  the  iasuea  of 
fact  triad  before  a  judge  and  jury.  Where  a  defendant 
gave  notice  of  motton  for  a  diieotion  that  oertain  speci- 
fied iasuaa  should  be  triad  betoreajadgeandinry:  Held, 
that  the  notice  of  motioo  was  an  expression  of  deure  that 
particular  iaanea  should  be  triad,  and,  though  not  the 
proper  or  neceaaary  form  of  giving  notice  raquired  by 
rule  3,  satiofled  the  requirements  of  the  mis  and  want 
beyond  it,  and  that  an  order  must  be  made,  referring  it 
to  chambers  to  settle  proper  issues  of  tact,  and  directing 
thoee  issues  to  be  tried  before  a  judge  and  jury  at  the 

.  particular  aaaizes.    (Powell  •■  Williams.)    poga  87.) 

if  ode  of  trial  — Company -Fromoter'a  secret  profits— 
Allowaacea  to  promoter  for  money  actually  expanded. 
(Emma  Silver  llining  Company  Limited  v.  Ghnnt.) 80i 

Kew  trial— Action  remitted  to  Coun^  Court— Trial  by 
County  Court  judge  without  a  jury — Order  XXXIX,,  r.  1 
—19  and  30  Vioi.  o.  108,  a.  20.— Bule  1  of  Order  XXXTX. 
does  not  apply  to  motions  for  new  trials  in  actions  re- 
mitted to  tne  County  Court  under  the  provisions  of  U)  ft 
20  Vict.  c.  108,  s.  20,  so  thatwhrn  such  an  action  baa  been 
tried  by  a  County  Court  judge  without  a  jury  application 
for  a  new  trial  must  be  made,  in  accordance  with  the  old 
praotica,  to  the  divisional  court.    (Davis  v.  Qodbehere.)..,  3^ 

Onler  XI  v.,  r.  1  a.— Tbe  making  of  the  affidavit  required  by 
role  law  Order  XIV,  is  not  a  condition  precedent  to  the 
issue  of  the  summons  for  leave  to  Bitrn  final  judgment.  So 
that,  where  the  plaintiff  made  a  defective  affidavit,  then 
obt^ed  his  summons,  and  afterwards  swore  a  fresh 
and  good  alBdavlt,  it  waa  held  that  the  issue  of  the  sum- 
mons was  good,  and  leave  to  sign  final  judgment  might 
begiven.    (Begg  c.  Cooper.)      2> 

Parties— Cesser  of  a  defendant's  interest — Name  of  defen- 
dant not  specified  struck  out— Bevivor— Costa— Boles  of 
Court  1875,  Order  XVI.,  rr.  13, 11.— Where  an  order  is 
made,  giving  leave  to  atrike  out  the  name  of  one  defen- 
dant, and  also  general  liberty  to  amend,  tbe  plaintiff  is 
not  entitled  to  strike  out  the  name  of  another  defendant, 
though  that  defendant's  Interest  in  the  notion  has  cessed. 
A  defendant  whoae  intereet  in  the  subject-matter  of  the 
action  baa  ceased,  but  whofc  costs  have  not  been  pre- 
viously taxed,  cannot  obtain  payment  of  their  costs. 
(Wymeri).  Dobba.) 420 

Substituting    plaiuUff-Order  XVI.,  r.  2.     (Val  de 

Travers  Asphalte  Company  v.  London  Tramways  Com- 
psny.)   ... TT 133 

Pleading— Allegations  in  statement  of  claim  generally 
deniao,  how  far  allowable—"  Puffer,"  meaning  of— How 
the  fulfilment  of  oonditions  precedent  should  be  stated- 
Irish  Judicature  Act,  schedule,  rr.  23,  25  (£ng.  Order 
XIX.,  rr.  4,  20) ;  Order  XVIII  ,  rr  10, 14, 19  (ling.  Order 
Xrx.,  rr.  17,  22,  28) ;  Appendix  C,  forms  11.  14,  19  (Eng. 
App.  C,  forms  15,  20,  8).— The  plaintiil  by  his  statement 
of  claim  aet  ont  facts  upon  which  be  relied  to  show  that 
the  defendant  had  purchased  oertain  premisae  at  an 
auction.  The  first  paragraph  of  the  defendant's  state- 
ment of  defence  was,  "  The  defendsnt  denies  all  and  every 
tha  tllegaUons  in  the  several  paragraphs  of  the  state- 
ment of  claim  respectively  contained.  The  only  other 
niagnph  of  the  defence  relied  upon  the  auction  not 
having  been  tend  fide,  because  some  of  the  biddings  had 
been  made  by  a  "puffer."  Un  motion  by  the  plaintiff  to 
strike  out  both  parsgraphs :  Held,  that  the  first  ehonld 
be  struck  out  as  being  a  general  denial  instead  of  dealing 
with  tbe  facta  wliioh  the  defendant  deaired  to  travataa 
speoifleally ;  and  that  the  second  should  be  struck  out, 
inssmucb  as  the  word  "puffer"  was  insensible,  there 
being  nothing  to  show  that  it  was  uped  as  denned  hi  sect. 
3  of  SO  ft  31  Vict.  c.  48  for  the  purposes  of  that  Act.  The 
averment  that  all  conditions  were  performed  is  still 
material  and  proper  in  the  same  form  as  before  the  Judl- 
catnreActs.    ( Jones  v.  Quinn. ) 1C.'> 

Amendment — Adding  a  plaintiff— Conaent — Indemnity 

—Detendaat'srighttoobjeot— Order XVI., r.  2.— An  oidar 
was  made  at  chunbera,  at  the  plaintUTs  insinnoe.  to  add 
a  parson's  name  as  co-plaiotiS,  under  Ordar  XVI..  r.  2. 
without  tile  consent  of  the  latter,  and  without  !any  con- 
dition of  indemnity  in  hia  favour.  Held,  npnn  appeal, 
that  the  new  plaintiff  bad  not  been  added  upon  auoh 
terms  as  seemed  Just,  snd  that  it  waa  competent  to  the 
defendant  to  make  theobjeotion.    (Tnrqnana  t.  Fearon.)  Ul 

Agreement   imperfeoUy  alleged  —  Snbatantive  causa 

of  action  —  Amendment,  when  to  ba  allowed- Order 
XXVIL.r.l.    (Mood  r.Murrow  and  another.)   100 

Embenassing — Statement  of  claim— Action  nnder  Billa 

of  Exchange  Act— Joinder  of  partioe — Joinder  of  cauaes  of 
aoUott— Jadio»tnre  Act  1875,  Order  XXVIT.,  r.  1 ;  Order 
XVL,  r.  1;  Order  XVU.,  r.  1.— A  statement  of  cUim 
aUeged  that  the  plaintiff,  F.,  had  sold  goods  to  the 
defendant,  for  part  of  tbe  price  of  whioh  a  bill  of  ax- 
change  was  drawn  by  F..  accepted  hy  the  defendant,  and 
indorsed  to  the  plaintiffs,  S  and  O. :  that  the  bill  bad 
become  due,  and  tliat  the  defendant  liad  not  paid  it,  nor 
had  he  paid  tor  tbe  goods,  tor  theiprice  of  which  tbe  bill 
was  drawn  and  accepted.    Held,  that  tho  statement  of 
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claim  was  embamLBsmff  and  xnvat  he  ataidk  out.  After 
the  iasne  of  the  writ,  F.  had  been  ioined  aa  a  plaintiff,  by 
leave  of  a  maater,  under  Older  XTI.,  r.  1 :  limbie,  that 
raoh  leave  ahonld  not  have  bean  giveo.  (Smith.  Oale, 
and  French  i.  Blchaidion.) fogt  257 

Flaading— Emhanaaains  idea— Striking  out— Btatate  of 
Fiaa£-Ord«r  XIX.,  rr.  16,  18,  23;  XXTII.,  1.— To  a 
elalm  tor  good*  lold  and  deUvered  and  tor  work  and  labonr, 
the  defendant  pleaded  that  there  was  no  balance 
due  to  the  plaintiif,  and  also  the  toUowinr  paragiaph : 
"The  defendaut  will  further  avail  himaelt.if  neoeaMur, 
aa  an  answer  to  this  action,  of  the  proTiaiosia  of  the 
Statute  of  Fraada"'  Held,  that  this  paragraph  waa  eal- 
culated  tt>  embanaas  the  plaintiff,  and  ciraer  made  to 
atrilce  it  out  aocordingly.    (PuUenv.  Bnelui.)    S6t 

LHwl— Iblioioaa  proaecntion  —  Statement  of  claim 

—Demurrer— Jadicatine  Act  187S,  Order  XIX..  rr.  4, 
^— There  la  nothing  in  the  Judicature  Acta  te  alter  the 
old  rule  of  pleading,  that  in  acticoa  tor  libel  the  rary  words 
of  tbe  libel  moat  be  aet  out  in  the  atatunent  of  claim,  and 
in  aetiona  tor  malioioua  proaecntion  the  statement  of 
oJaim  must  show  a  prcaocntion  instituted  and  deter. 
mined.    (Harriati  Warre.> 4St 

—  f  leading  agreement— Order  XIX.,  n.  *,  U.  87.— In 
an  action  upon  a  guarantee,  a  paragmph  of  the  atata. 
molt  of  claim  alleged  that  it  waa  agreed  between  defend- 
ant and  W.  and  Co.,  who  were  bankera,  that  in  considera- 
tion tliat  W.  and  Co.  would  discount  the  acceptmnoee  as 
therein  mentioned  of  one  D.,  the  defendant  would  goarau- 
tee  and  be  reeponsible  to  plaintiSa  for  payment  of  the 
acoeptancea.  JJetendant  obtained  production  of  the 
alleged  guarantee,  which  prOTed  to  oe  one  in  favour  of 
D.  and  not  of  W.  and  Co.,  through  whom  plaintiifs 
claimed.  The  Conrtof  Appeal  refused  to  strike  out  the 
Tiaragrvh,as  not  complying  with  the  provisions  ot  Order 
XIX..  r.  4.  SsmtiU,  it  IS  not  snflcient,  when  an  agreameno 
is  relied  upon,  for  the  party  Reading  it  to  state  generally 
that  "it  waa  agreed,  io."  He  should  also,  in  order  to 
comply  with  Order  XIX.,  state  whetlier  the  agreement 
was  in  writing  or  not,  and  generally  the  facts  which 
support  the  allegation  of  an  agreement.  (Turquand  and 
othera  V.  Fearon.)    513 

Scandal— Belevancy— Order  XXVII.,  r.  1— Next  friend— 
CoBU.— The  plaintiff,  a  mairiad  woman,  commenced  an 
action  by  her  next  friend  against  ha  hnaband  and  the 
trustees  of  a  aettlemeut  made  by  him  upon  the  marriage, 
claiming  to  have  certain  alleged  promiaoa  by  the  husband 
to  settle  sn  income  nponthe  plaiutitf  from  the  date  of  the 
marriage  f  uUlled,  and  tor  an  injunction  to  restrain  the 
hoaband  from  interfering  with  the  property  of  the 
plaintiff  or  otherwise  molesting  her.  The  statement  of 
olaim  alleged  that  the  huslaana  had,  immediately  after 
the  marriage,  t^en  the  plaintiif  oat  of  England  and  de- 
■erted  her,  that  she  had  returned  to  England  and  had 
letuaed  to  return  to  liim,  "  having  heard,  aa  the  faot  is, 
Uiat  a  verdict  waa  obtained  against  the  husband  tor  an 
assault  upon  a  girl  under  tbe  age  of  toorteeo  year*."  The 
huaband  moved,  under  Order  XXVII.,  r.  1,  to  strike  out 
the  words  "  having  heard,"  Ac.,  aa  scandalous.  Held, 
that  the  words  were  scandalona  and  irrelevant,  and  ma^t 
be  struck  out  with  costs  of  the  objeotantj  aa  between  soli- 
citor and  client,  to  be  paid  by  the  next  friend  personally. 
(Coyle  t.  Ciiimniing.)      455 

Staying  proceedings  pending  appeal  —  Infringement  of 
patent— Account  ot  j>roflti—Cos&— Order  LVIII.,  rr.  16, 
17.— In  an  action  claiming  an  injunction  tor  an  alleged 
infringement  of  letters  patent  for  the  manufacture  ot 
afaip's  pampa  an  injunction  waa  grauted  in  the  terms 
asked  for  by  the  plaintiif,  and  an  account  ot  profits 
directed  sgunst  the  defendants,  who  were  pomp  mann- 
laaturers.  Notice  of  appeal  having  been  given,  and  the 
appeal  aet  down  tor  hearing,  the  defendants  then  applied 
that  all  prooeedings  under  the  judgment  might  be  stayed 
till  the  bearing  of  the  appeal.  Held,  that  as  by  means 
of  the  sooouut  tbe  plaintuf  would  be  ena  >lnd  to  com. 
mence  proceedings  against  the  onstomers  of  the  defea- 
dsnta,  and  there  waa  danger  that  the  defendanta,  if 
ultimately  suoceasfnl,  might  find  that  in  the  meantime 
their  bnuneaa  had  been  rubied,  the  right  i  onise  waa  to 
advance  tbe  appeal  and  stay  all  pro>;eadingB  under  the 
aooonat  until  toe  bearing.    Aa  the  plaintiff  obtained  a 


.  N.  8.  IS;  L.  Ben.  N.  S.  8  Ch  Apn.  «»)  and  Cocper 

V.  Coopw  (46 1.  J.  687,  Oh.)    (Adair*.  Young.) SW 

Third  partiea-Connter-olaiiB— Alternative  olaim— Joining 
defendant  to  oonntar-cfadm— Judicature  Act  1873.  sect.  24, 
■ab-eect.  3,  Order  XXII..  r.  6— Or<ier  XVI..  rr.  17  and  18. 
In  anawer  to  a  claim  by  the  plaintiff  company  for  money 
lent,  defendant  set  up  a  oouBtor-claim  against  the  com* 
nany  and  one  T.,  stating  that  T.  agreed  to  porchaae  a 
bnwnesi  from  defendant  on  the  terms  that  T.  ahonld 
obtain  for  defendant  an  indemnity  from  certain  creditora 
who  had  ohargaa  npon  the  goodwill  end  effects,  and  alao 
ahonld  pay  certatn  ef  defendant's  debts  tor  him,  and 
ahonld  pay  defendant  a  aliare  ot  proflte  ai.d  an  annni^  s 
that  the  businesa  waa  aooordiagly  tranaferred  to  T.,  who, 
after  pettonaing  a  small  part  only  ot  the  oonatderation, 
formed  the  plaintiff  company,  almost  all  the  sharee  being 
hM  by  T.  and  hit  rclaUvee  j  Uut  the  company  took  over 


the  businesa,  and  adopted  the  agreement,  but,  slthongh 
they  performed  part,  they  tailed  to  perform  all  the  terms 
of  ft.  Defendant  claimed  damagea  against  the  oomsan}- 
tor  their  breach ;  tbat  they  might  be  ordered  to  obtain  an 
indemnity  and  disohsrge  from  the  creditors ;  payment  by 
them  of  the  unpaid  portion  of  the  annuity,  and,  in  the 
alternative  damages  againat  T.  for  his  bres.ch  of  the 
agreement.  Held  that  T.  could  not  be  joined  as  a  de- 
fendant to  the  counter-claim  under  sub-seot.  3  of  sect.  2i 
of  the  Judicature  Act  1873,  and  Order  XXII.,  r.  5 1  beoanae 
the  remedy  overclaimed  against  him  was  in  the  event  of 
the  original  dafaodant  being  liable  to  the  oomnauy :  and 
therefore  that  T.  oonld  only  be  brought  in  onder  Order 
XVI.,  r.  17,  to  abide  the  eventot  the  original  action.  (The 
Central  African  Trading  Company  Limited  v.  Grove.)  page  StO 
Transfer  of  sotion— Bules  ot  Court  1875,  Order  LI.,  r.  2  a.— 
After  aa  order  for  compulsorily  winding-up  a  oompaay, 
an  order  waa  made  w  nerta  for  ttanslening  an  aoUon 
begtm  at  tbe  Bolls  to  the  Vioa-Chancdior's  Court.    Be 

Ludora  Siemens  Steel  Compsny,  Luaited.)       35 

naaster— OrderU.,  r  2»— AotioabioiightagaiBSteseeutor 
while  admialatiatlOB  aetioa  peBdiag>-Tnuwf«r  to  Ohan- 
oery  Division.— A  jodge  of  the  Chsaooy  Division  in  whose 
eoiirt  aa  admiaiatmtion  action  ia  pending  ooa  order  tlie 
transfer  to  himaelf  of  snoh  aetiona  only,  brought  ia  other 
divisions  against  the  «zecotor  ot  the  pereon  whoee  estate 
is  being  administered,  aaare  brought  against  him  gvd 

exeeutOT.    (C3iapmaa  v.  Xason.)      GTH 

Trial  by  Jury— Aotion  ia  Chaaoery  Division— Alleged  fraud 
—Discretion  of  Jndge  ot  first  Insttaee— Jndlcatue  Aet 
187&  as.  84, 4S-Sules  of  Court  1879,  Order  XXXVT..  rr. 
3, 28.— In  an  action  to  have  an  agreesient  set  aside  on  the 
finronnd  of  fraud,  the  plaintiff  gave  notice,  under  Rulee  of 
Coort  1875,  Order  XXXVI ,  r.  3,  ot  trial  by  a  jndge  and 
jury.  The  defendant  gave  notice  ot  motion  to  have  the 
aotion  tried  without  a  jury,  and  tht  Vioe-(7hanoellor  to 
whoee  court  the  action  was  sttached  ordered  acoordln^. 
Held,  on  appeal,  that  the  Vioe-ChancaUorhad  exeroiwd  a 
sound  discretion,  and  that  the  case  was  more  fit  for  a 
judge  than  a  jury.  Ordn  XXXVI.,  r.  !e,  gives  the  court 
a  duotetion  m  all  cases  of  fraad,  or  saoh  aa  raise  quaa- 
tiOBS  which,  before  the  Jodisatnre  Acts  came  into  foteak 
wets  properly  within  tlie  jnrisdiotioa  oi  the  (Jodrt  ot 
Chaaoery,  to  order  them  to  he  tried  without  a  jury,  kai 
Om  court  is  not  bound  In  such  a  case  to  allow  a  jury  at 
the  instanoe  of  the  plalntiJTs.  The  Court  of  Appeal  will 
only  interfere  with  the  disoreUon  ot  a  primary  judge  aa  to 
howaoaae  btlon  him  onght  to  be  tned,  when  it  differs 
from  his  (pinion  upon  a  polat  of  lawaffectin(  the  exarciae 

of  that  disoretioB.    (Boaton «.  ToUn.)  ...    ...    Ill 

Writ— Servioe  oat  ot  the  juriadiction- KnUa  ol  Court  1875, 
Order  XI..  rr.  1,  U.— Aa  action  waa  bron^t  tooanr 
out  tlM  trusts  of  a  marriage  aetUement  which  had 
been  executed  ia  Scotland  in  the  Scotch  torn,  the  pro- 
perty heiag  in  that  country,  and  the  tarustees  b-ing  all 
Sootohmen  reaiding  in  tiaotland  The  plaintiff  was  sa 
infant  (by  his  father  aa  next  friend)  who  wae  the  sole 
issue  of  the  marriase.  The  tkther  was  an  Bngliahman. 
tile  mother  (aow  deoeaaed)  was  a  Sootohwomsn.  Imme- 
diately after  the  marriage  the  fkther  and  mother  went  to 
Englaad  and  conUnned  to  reeide  there  until  tke  mother'c 
death,  and  when  the  action  was  oommeaoed  the  infant 
was  still  reaiding  with  his  father  in  SngUad.  A  writ 
having  been  Issued,  ssking  that  the  trusts  ot  the  settie. 
ment  might  be  carried  into  execution  by  and  under  the 
decree  of  the  oourt,  Malins,  V.t..  authorised  service  of 
the  writ  out  ot  tbe  jurisdiction.  Held,  that  there 
having  been  no  breach  within  the  jurisdiction,  of  the 
truite  ot  the  asttlemenK  the  court  had  no  authority  to 
order  service  out  of  the  jurisdiction.  ((^ressweU  v. 
Psrkar.) 699 

PBINCIPAI.  AND  AGENT. 

Foreiga  principel— Contract  signed  by  def  endsnt  in  his  own 
name  without  qnadillcation— Worda  "  on  behalf  of  A.  B." 
in  the  body  ot  contrao^-Eflect  of  on  oontraet.  (Ogdan  r. 
HslLI    751 

Limited  authority— Manager  ot  pnblio-house— LiaUUty  ot 
lioensed  owner  tor  acta  of— Fraotioe— Entering  Jncgment 
on  oiotion  tor  anew  trial— Jodicatmre  Aet  1875,  Order  XL,, 
r.  10— Appellate  JuriadioUonAotlSTe— Buleaof  Deo.  1876. 
—The  lioensed  owner  of  a  pnhlie  house  is  not  UaUs  tor 
spirits  snpplisd  to  the  person  whom  he  hsa  left  in  pee- 
aessioa  ot  the  premisee  to  manage  the  Imsiness  tor  him, 
sad  to  whom  he  has  entrusted  the  custody  of  the  licence, 
although  the  invotcss  sre  made  out  in  his  name,  if  he  lias 
imly  authorised  suoh  maasgar  to  dial  with  partionhir  per- 
sons, andtbespiritswarenot  suppled  by  oaeof  them.  In 
such  a  case  there  is  no  evidence  of  liability  on  the  part  of 
the  owner  to  be  left  to  the  jury.  The  rules  of  Dec.  1876 
Jiave  not  altered  Order  XL.,  r.  10,  Judicature  Act  1875, 
and  therefore,  on  a  motioa  for  a  new  trial,  where  the 
oourt  has  the  necessary  materials  before  it,  it  msy  still 


give  final  judgment.    (Dana  «.  Simmins.)     

Sue  ot  gooos— tiunaoy  of  nrinoipal— levocation  of  agent's 
authority- Eighta  ot  thtad  jartiee  dealt  with  by  agent.— 
The  lonaoy  ot  a  priaoipal,  iiso  great  as  to  render  him  in- 
capable 01  oontiaetiag  for  himself,  puts  aa  ead  to  aa 
authority  to  eontnot  for  him  pravlausly  given  to  his 
agsBt    niMte  a  priaoipal  holds  out  aa  agent  aa  having 
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susncTS  or  cases. 


Kathority  to  eoBtnet  for  Um,  cad  ■ftenmrda  baoomM 
In^Ue,  ha  U  UkUs  on  cuntmeU  aude  by  the  fnut  mitar 
tb«  luuj  with  >  peraon  to  whom  th*  uMuaitj  haa  bean 
aobdd  oat,  and  who  had  no  notice  c(thatauiae7.    (U 


L)     .„ 


page  671 


PBINCIFAI.  AHD  BUSKTr. 


Banker  and  eoatomar — SaoaiiUea  held  br  principal  oraditor 
— Bill  of  exchange — General  aeoniitj  giTen  b;  aoceptor  to 
bankec^Bin  diaeonnted  br  banker  for  indoraar— Sighta 
of  ladoiaer  to  aecmitT—Co-Bnrety— Contribution.  ( Dnn- 
oan,  rox,  and  Co.  v.  The  North  and  Sonth  Walaa  Bank.)..  371 


PUBLIC  HSALTH. 

New  bonding — "  Snffioient  "  pr<T7  aooommodation— One 
nrnr  lor  two  honaea.  (The  Chiartiana  of  the  Clatton 
Union  v.  FoiatlBg.) _ 8U 

iHea^m  twdea  Nniaenae  Injaiy  to  health.  (Ifalton 
UTbaa  SanitBTT  Anthoritr.  appa.,  v.  Halton  Faimara' 
Ibnmra  ud  Trading  Company,  reaps.) 795 

TnbUcBMltbAetlStsaiAU  Viet  c.  6S),  aa.  1, 45, 46, 84, 
144 ;  PabUe  Health  Aot  1875  (38  &  39  Viot.  e.  65).  n.  4, 16. 
175,  308- Local  board  of  health— Power  to  make  "aide 
entnaeaa"  or  Ban.holea  to  aewers— "  Street"—"  8a««r." 
— Wham  part  of  aman'alaad  haa  bean  ao  dedicated  to  the 

Kblio  aa  to  tocm  a  "  atnet"  within  the  meaning  of  the 
blio  Health  Act  1846,  bat  aot  ao  aa  to  deprive  him  of 
theownenhipol  tbaaou.  Held,  that  the  defendanta  had 
no  power  nnder  the  Act  to  eunatniot  in  aoch  atreet  a 
dian  Canada  "aideantiaaoa"  or  man-bole  commnaioa- 
tiag  with  their  draina.  without  flrat  porohaalng  the  land 
rec^ixed  for  thaparpone,  or  oblainiaK  the  conaent  of  the 
owner  of  the  land :  Held,  alao,  that  their  powera  with 
leapeet  to  the  conetraotion  of  aoch  woiza  were  not 
enlBigad  by  the  Public  Health  Act  1875.    (BwaMtoa  e. 

TbeTwiokaaham  Local  Boaidcf  Health.) 208 

Sanitary  aathoritr— Sxpenaea  of  aeweilag  and  IsraUing 
ati  eat— Owner  at  tiaie  of  oompletion  of  woA— 11  ft  U 
Via*,  c  63,  a.  6»— SI  t  S  Viet.  o.  98.  i.  S— 38  &  39  Vict.  e. 
55,  H.  UO  and  257.  (Hinton,  app., «.  Swiadoa  New  Tows 
I-uual  Dual  J.  iinpi )      4t4 

quIhkixs  and  KINXS. 

riupettj  tax— Bales  nnder  aobednle  (A.),  No.  3,  of  5 
ft  6  ^net.  c.  35.— When  a  alata  qnarrr.  originally  worked 
in  the  open,  had  far  acme  jreara  been  worked  by  meanaof 
Isrela  driran  atraight  into  the  moontain  to  a  oiatance  of 
SSO  or  300  yaida,  and  the  whole  pioeeaa  of  qnarrying  waa 
earziad  on  nndargronnd,  tha  eommlaioBera  neld  that  the 
ooneam  waa  a  mine,  and  came  within  the  2nd  mle  of 
aahednle  (A.1,  No.  3.  Held,  on  caaa  atated  for  the 
opinion  of  the  eonrt  (rereraing  the  deciaion  of  the  com- 
uilaeluueta),  that  the  oonoem  was  a  qoarry.  and  titarstora 
witUn  tha  latmla  of  achednle  (A.),  No.  3.  (Jonea^  app., 
*.  The  Cwmaurthin  Slate  Company  Limited,  naps.)      ...  461 

BAILWAT  COICFANT. 

Ozant  ol  li^t  of  waj  throngh  arch  nndemaath  station- 
Bight  of  rallwij  company  to  nae  areh  as  warahonaa  tcr 
gooda— IntarteianM  with  near  of  right  of  wasr— Injono- 
tion.    (MnlUaare.IUdlandBailwayCompeayT)     121 

I«nda  Clanaas  Coaaolidation  Act  1845— Power  of  railwaar 
oompany  to  grant  baOding  rli^ia  over  the  crown  of  thur 
tonnal- XeMiiig  of  "  land." — A  railway  oompaay,  harlnff 
acqnlrad  land  andar  their  special  Acta  (whioli  containaa 
no  pcoriaion  aa  to  the  sale  ol  saparflnoDS  knda,  bat  with 
which  special  Acts  the  Leads  Clansaa  ConaoUdation  Aot 
18<S  waa  incomoratsd),  excaratad  the  land  to  the  sorfaoe, 
ouuatriicted  thairline  in  the  ezcaration,  and  than  eorared 
it  orer  witb  an  arch  and  girdos.  and  repUoed  the  soiL 
Held,  that  they  had  no  power  to  grant  building  rishta 
orer,  or  tmilding  liases  npon.  the  crown  of  the  tunnel  so 
tamed.  The  meaning  of  "  land  "  defined  aa  need  in  the 
Laada  daaaea  ConBoUdation  Aot  1845.  '£•  The  Metro- 
politan Diatriet  Baflway  Compaw  aad  Cash.)    481 

Psaaangar— TtaTeDing  wlthont  tlekat— Abeenoe  of  fraud— 
Penalty— Fare   for  whole    diatanoe—Bye-hiwa— Repug- 
nant to  generU— Unreasonable.      (~      ~         -  ■  -^ 
and  South  Coaat  BaOway  t.  Watson.) 


nant  to  general— Unreasonable.  (Lowlon,  Brighton, 
andSostta  Coaat  BaOway  T.Watson.)    183 

BaUamjr  Commissioaers— Jarisdlction  of  commissioners  to 
alter  tolls  flxad  by  Aot  of  Padiamant  by  tha  imi.oaition 
of  athronriiiata  Abaenee  ol  party  intereeted  in  the  pro- 
caadinga— ProhibtUon— Bailway  and  canal  traiBo— Begu- 
latiOBotliailwaysActaf  1873.  (B>  An  applicaUoa  of  the 
Oompawof  PMptletora  of  the  Warwick  and  Uirmingham 
Oanal  Nariaatlon  and  the  Company  of  Proprlaton  of 
the  Warwick  and  Ni^toa  Canal  NaTigatiim  «.  The  Com- 
pany of  Proprietois  of  the  Birmingham  Chnal  Nariga- 
fionaadotheta.)     846 

Saasontieket— Conditions  on  purchase  of- Depoait— Non- 
retam  of  ticket  on  axpiiy— BeasonaUa  time— FortSitaie 
of  depoait— Condition  precedent  to  ratnm  ol  depoait— 
"  Pemlty  or  Uqaidated  damagea  "— ConatmeUon  of  con. 
Ixad— When,  on  tha  parehaae  of  a  season  ticket  on  a 
line  d  railw^,  tha  paxahaasr.  In  addition  to  the  sum  paid 
by  himfor  tha  tiek»t,depaal1awith  the  rail  way  company  the 
earn  of  IM^  aad  a^iass  to  and  signs  serscal  oondittona. 


amongat  which  era  the  following,  fii. ,  that "  the  tloket  i* 
to  be  considered  aa  the  property  of  tbe  company,  to  ba 
delivered  up  on  the  day  after  expirr  or  on  lorfeitara,"  and 
alao  "  that  the  ticket  and  all  benefit  and  advantage  there- 
of, including  the  depoait,  ahall  ba  abaolntely  forfeited  to 
the  company  11  it  ahall  be  lost,  or  In  caae  of  aaf  breach  of 
any  ol  the  abova  ooaditiona,"  the  obaenranoe  and  tuUU- 
nent  by  tha  pumhaaec  ol  eaiah  and  erer^  one  of  tha  ooa- 
ditiona is  a  condition  prnoadant  to  hi<  right  to  a  letam 
of  the  depoait  on  the  expiry  of  the  ticket ;  and  tbereloce, 
if  he  taib  to  retom  the  ticket  "  on  the  day  alter  its 
expiry,"  the  company  are  entitled  to  retain  the  depoeit 
aa  forfeited  ;  and  altfaongh  he  returns  the  ticket  a  lew 
dayalalterwBrds,  aad  no  damage  be  shown  to  hare  aoomed 
to  the  compeny  through  the  delay  In  returning  it,  he 
cannot  *"**"t^*n  an  action  againat  them  for  the  recoTory 
the  depoait,  whioh  ia  to  ba  treated  as  liquidated  damagea 
and  not  aa  a  penalty.    (Cooper  s.  The  London.  Brighton. 

and  South  Coaat  Railway  Company.)     pogt  824 

Statutory  powera— Ultra  eiree— Letting  of  rolling  etoek— 
Pablic  injnry— Duty  ol  Attomey-Oeneral— Bailways 
Clauaea  ConaoUdation  Act  1846.  a.  87.  (Attorney. 
Uoneral  i.  Oraat  Eastern  Bailway  Company.)    US 


Company.)' <30 

Tonriat  ticket  "not  tnnaterable"— Intention  to  avoid 
paymant  ol  fare— BaUwny  Clanees  ConaoUdation  Aot  1845 
(SVict.  c.20,a.l08).— II  A-attemntstotraTalwltha  "not 
tranalerable  tooiist  or  retom  tloket  purchased  bom  B., 
the  original  holder  who  has  partially  used  the  same,  he, 
A.,  may  be  convicted  under  tbe  Bailway  Claases  CoaaoU- 
datian  Act  lor  traTsUiag  without  hsTing  preriously  paid 
his  fare,  and  with   intent  to  avoid  payment  thereof. 

(Langdoa  T.  Howells.) 888 

Working  agreement— Line  to  be  maintained  and  worked 
by  working  company  —  ExolnsiTC  possession  in  work- 
ing company— Infanction.  (Serenoaka,  Tunbridge,  aad 
Maidatoaa  Railway  Company  v.  London,  Chatham,  and 
Dover  Bailway  Company.)    545 

BATINO. 

Boroogh  TOte— Payment  of  rates  by  landlord— AUowanoa  of 
deductions- NoUae  In  writtar— ConditioB  preoadent— 
WaiTer-38  ft  S3  Vict.  c.  41,  n/8. 4. 7-80  ft  31  Yiot  0. 101, 
a.  3.    (Bennett  T.  Atkins.)   68 

Boroogh— Town  council  —  Local  Acts— Public  Health 
Act  1872— Seaitaiy  Law  Amendment  Act  1874— PabUo 
Health  Act  1875.  (Beg.  on  the  prosecution  of  The 
London  and  North-Weatam  Bailway  Company  v.  Tha 
Orerseers  ol  the  Township  of  the  roreign  of  Walsall 
aadotliera.)       47 

Valuation  liat— Increaaad  value  of  heraditamanta— Supple- 
mental Uat— 32  ft  33  Tlot.  c.  67,  ss.  4S.47.— The  second 
Metropolitan  qatuquannial  TaniaUon  list  under  the 
Valuation  (Matropolia)  Act  1868.  a.  43.  came  into 
force  In  April  1876.  During  the  ytar  loUowiag  soma 
new  houaea  wen  buQt,  to  wnich  the  appalhuta  maiaa 
in  existence  bdon  the  beginning  of  the  year  wen 
connected  by  meana  ol  aerrice  p^iee  belonging  to  the 
ownen  ol  tha  houaea.  Held,  upon  a  case  etated,  that  tha 
increaaad  rants  thsnby  reoeinble  by  the  i^pelianta  ocn- 
atituted  an  altention  which  had  taken  plaea  in  tha 
matters  atated  in  tha  valuation  list  within  ssct.  46,  so  aa 
to  increaae  the  voloation  list  lor  the  following  year. 
(New  Blver  Company  appa.  «.  lalington  Assessment, 
Committee,  lesps.) 112 

BEPOBHATOBT  SCHOOL. 

Liability  to  prorlda  propsr  clothing  lor  JuTanile  oSendera— 
Prleon  anthorltiee  — Beformatoiy  Schools  Act  1866— 
Friaon  Acta  (28  ft  29  Vict.  c.  128 1  40  ft  41  Vict.  o.  21.  s.  4) . 
(The  Prison  Commisslonan  v.  Mayor,  fto.,  of  LinipooL)  680 

BIGHT  OF  WAT. 

Appendsat  orappartenaat— Two  ways— Way  nl  nsossaity 
—Bight  of  euetion— Convanient  w»y.  (Bolton  «.  Tha 
School  Board  for  London^ (61 

Obetroction  by  sreotion  of  baildlng— Mandatory  loioao- 
tion— Damsgas  nndsr  Lord  Otlms'  Aot  (20  ft  21  Viet. 
a.  27,  s.  2).— Whare  a  defendant,  attar  actioa  bnoght  to 
restrain  the  srsetion  at  a  bdldiagonluid  orar  which  tlia 
p'aintifl  had  a  rIChtot  wn,  oontianad  the  ereotion  of  and 
comnleted  tha  boUdlac.  Bald,  that  tha  plalatiS  waa 
eirtlilrd  to  a  mandatory  i^)nnotion.  and  that  tha  oonrt 
had  no  power  under  Lord  Caima'  Act  to  compel  him  to 
accept  aiamges  instead  ol  the  inJanoUon,  (Krehl  v. 
Bnrnil.)      637 

8A£E  OF  FOOD  AVD  DBUOS  ACT. 

Adn!tsntion— Qnality— Prsjndioe  ol  purchaaer— Sale  to 
Inapeotor— 38  ft  39  Viet.  c.  63,  s.  6.— The  oSence  created 
by  sect.  6  of  tha  Sale  of  Food  aad  Dmga  Aot  1875.  vis., 
the  saleolaaartielswhiehisnotof  thenMure.  snbstance. 
and  qnaliiy  of  the  erUele  demanded  by  the  purchaaer. 
doe]  aot  flspeBd  Ufoa  any  peinniary  w  personal  prajudioa 
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to  the  pnrobuer,  bat  i(  oommittad  in  the  oue  of  a  ulo 
to  an  inspeotor  appointed  under  not.  13  to  etrrf  out  the 
proTiaiODS  of  the  Act,  if  an  ordinate  ouatomer  would 
haTO  been  prej  adicad  by  anoh  a  Bale  to  him.  (Hoyle,  app. 
T.  Hitohman,  reap.) pagi  2(2 

SALE  Of  GOODS. 

DiTiatUa  oontiaot— Shipment  "par  Taeael  or  Teisela"— 
Keadaalon.    (Renter,  Hnfeland,  and  Co. «.  Sala  and  Co.)  47C 

Sale  of  meat— Caveat  «mptDr— Implied  waznuty — ^Latent 
defect— Opportonitjof  inapection.— A  adeaman  who  aella 
in  a  pablio  market  meat  which  haa  no  detect  diacoreiable 
by  an  ordinary  inapeetion.  but  which  ia  attarwaida  found 
to  be  noiit  for  human  food,  to  a  pureliaaer  who  aeleeta  it 
himaelf,  doea  not  impliedly  warrant  that  the  meat  is 
good,  and  is  not  liable  to  refund  the  price  to  the  pur- 
chaser.   (Smith  n.  Baker,  Son,  and  Death  ) 231 

Tendei^-Approrariation  of  irooda  to  oontract— Election. 
(Borrowman.PhiUips,  andCo. «.  FieeandBoUis.) 25 

SCHOOL  BOABD. 

ByeJawa— Attendance  of  children  employed  in  factories — 
FactoryAot  18M,  a  31— Elementary  Education  Act  1870, 
a.  7<— The  reapondent  was  aammoned  for  breach  of  a 
bye-law  made  by  a  school  board  requiring  all  children  to 
attend  acbool  twenty-seven  hours  a  week,  his  child  being 
employed  and  duly  attending  school  under  the  Factory 
Acts.  Held,  that  the  school  board  was  not  entitled  to 
enforce  Uteir  bye-law  in  reapact  of  children  who,  althongh 
not  obeying  anch  bye-law,  were  fulillUng  and  obaerring 
the  conditions  of  the  Factory  Acts :  and  that  the  iustioes 
were  right  in  refusing  to  oonTict  the  taspondant.  (Mellor, 
app„  r.  Denluun,  reap.) 385 

SEA  BAKE. 

Natmal  barrier— Bight  of  subject  owner  to  destroy— Fro- 
rogatire  of  the  Crown.— There  exiata  in  the  Crown  a 
prerogative,  a  right,  and  a  duty  to  protect  the  landa  ef 
the  realm  from  the  inundation  of  the  sea  for  the  bmefit  of 
the  commonwealth  ;  and  such  prerogacire,  right,  and 
dnty  import  a  right  in  a  subject  who  ia  the  owner  <f  land 
protected  from  the  aea  by  a  natural  barrier  (which  right, 
though  not  enforceable  against  the  down,  is  enforceable 
against  a  snUeot  who  is  the  owner  of  land  on  which  suoh 
natnial  barrtsr  exi'>ts)  to  have  anoh  barrier  praaerred 
from  destruotian  by  the  owner  of  land  on  which  it  eiista. 
(The  Attoraey-Qeneral «.  Tomline.) 775 

SETTLED  ESTATES  ACT  1877. 
Petition  for  sale  of  settled  estate  together  with  estate  to 
which  the  testator  was  absolutely  entitled— Opposition  of 
oontiagent  remainderman.— Where  in  the  opiiuon  of  the 
oouit  It  woold  be  more  adTantageoas  to  sell  a  aettled 
estate  together  with  property  of  the  testator  to  which  he 
was  abaolntely  entitled  aa  one  estate,  the  intereet  of  a 
person  oppoaiiuc  who  was  interssted  only  in  the  event  of 
lonr  dtilaren  aU  dying  under  the  age  of  twenty-one  years 
without  baring  iagne  living  at  their  death,  held  to  be 
too  remote  for  conaideraUon.  (B<  Spnrway's  Settled 
Estrtaa.)     377 

BETTLEICENT. 
Variation  of  aettlement- 22  ft  28  Vict.  c.  61,  s.  S— 41  Vict.  c. 
19  (Katrimonlal  Causes  Act  1878), s.  3.— The  Matrimonial 
Causes  Act  1878  has  not  a  retroapeotire  operation  ;  there- 
fore the  3rd  section  of  that  Act,  which  extends  the  pro- 
visions of  the  5th  section  of  22  &  23  Vict.  c.  61,  with 
regard  to  the  power  of  the  court  to  vary  seti^ements  in 
cases  of  dissolution,  does  not  apply  to  any  case  where  a 
marriage  has  been  dissolved  by  deoree  absolute  previous 
to  the  27th  Uay  1878.    (Tglesias  t.  Yglesias  ondSdby.)...    87 

SEWEE. 

Kuisance— Consent  of  oocnpiei^-Stoppage— 38  &  39  Viet.  c. 
55,  BS.  94  and  96.— (RiddeU,  app.,  u.  Spear,  reap.)     130 

SHIP  AND  SmPPING. 

Bill  of  lading— Ship— Liabilitiea  of  owners— Brokers'  signs- 
tnree— Stowage,  loaa  caaaed  by  negligenoe  in— Excepted 
perila.  (Hayn,  Boman,  and  Co.,  v.  Cnfliford  and  Clark,)...  536 

Charter-party— Action  for  delay  in  diacharging— Dnij  of 
charterer— Reaaonable  time— Circumstancea  at  pon  of 
dlaoharge —Where  the  time  to  be  allowed  f or  nnloadinx 
ia  not  named  in  a  charter-party,  the  charterer  is  honnd 
to  provide  at  the  port  of  dieobarge  suSdent  sppUanoaa  of 
the  kind  ordinarlh  in  oae  at  the  port  for  the  porpose  of 
unloading,  and  it  ia  no  answer  to  a  claim  for  dami^ea  for 
delay  in  unloading  to  show  that  the  delay  woa  canaed  by 
the  crowded  a'ate  of  the  port.  (Wright  v.  the  New 
Zealand  Shipping  Company.)     411 

— •  Bin  of  lading^— Consignee  of  goods— landtted  coDtraot 
to  take  delivery  within  a  reasonable  time— Bllla  of  Lading 
Act  1855  (18  &  19  Viot.  o.  lH),  a.  1.    (Fowler  e.  Enoop.)...  180 

—  Construction  of— Demurrage— Charterer's  liaUlIlj— 
Due  diligence.    (Postlethwaite  t.  Freeland.)      601 


Steamship— Collision— Limitation  of  liability— Both  veasela 
to  blame— Merchant  Shipping  Act  1S51,  a.  514— Merchant 


Shipping  Amendment  Act  1882,  s.  64,    (ChajMnanv.  Boyal 

Netherlands  Steam  Navigation  Company.) .foft  43S 

Thamee  Cooaerratora'  Bye- Laws.— Conatcnotion  of— Veesals 


towed  by  steam — "Sixveseelssndnomore  .  .  .  in  a  single 
line"— Bye-laws  of  July  1877,  No.  2,  3,4.— No.  4  of  the 
Bye-laws  of  the  Thames  Conservators  July  1877,  is  as 
tdlows :  "  Above  and  to  the  weatword  of  Albert  Bridge  at 
Chel8«a,  aix  vessels  and  no  more  mu  be  towed  together 
in  a  single  line  at  one  time,  aikl  the  oiatance  between  ajiy 
two  oftiie  vessels  shall  not  exceed  fifty  feet.  Held,  that 
the  towing  of  eight  barges  by  a  steam-tug,  the  flnt  four 
being  in  a  single  line,  and  the  last  four  two  abreast,  but 
laahed  cloaely  together,  was  an  infringement  of  the  bye- 
law.    (Qadney,  app.,  «.  Bongh,  reap.)    2£S 

80LICIT0B. 

Authority  to  receive  money  for  client— PosMssion  of  mort- 
gage dead  executed  by  clien''.- Debt  due  from  client  to 
soUoitor  uid  from  sdioitor  to  mortgagee — Bankruptcy — 
Jurisdiction— Time  for  raising  objection— Bankruptcy 
Aot  186D,  a.  72.— The  mere  tact  that  a  aolicitor  Is  in  posses- 
sion of  a  mortgage  deed  executed  by  hie  client  doea  not 
authorise  him  to  receive  the  mortgage  money  for  the 
client.  It  the  client  has  not  received  the  money  the 
mortangee  cannot  maintain  the  validity  of  the  mortgage 
deed  Dy  showing  that  he  paid  the  money  to  the  aolicitor 
unless  he  can  show  tbat  the  loUdtor  waa  expresaly 
authorised  by  the  client  to  receive  it.  A  solicitor  having 
been  instructed  by  a  cUent,  who  owed  him  2011..  to  raise 
400!.  for  him  by  a  mortgage  of  certain  hoosea,  prepared  a 
mortgage  dead  and  induced  the  climt  to  execute  it,  with- 
out receiving  the  money,  andaftervarda  handed  the  deed 
over  to  the  mortgagee  as  security  tor  a  debt  of  300i,  due 
by  him  (the  soUcitor)  to  the  mortgagee,  whom  he  told 
that  he  had  himself  made  advances  to  the  m  'rtgsgor. 
The  ssUoitor  soon  afterwards  abatonded.  It  waa  not 
proved  that  the  mortgagor  bad  axpraaaly  antboriasd  him 
to  receive  tbe  mortgage  money.  Beld,  that  the  mort- 
gage deed  wu  void  aa  against  tb«  troatae  in  the  bank- 
ruptcy of  the  mortgagor,  inasmiwh  as  tbe  mortgagee 
could  not  prove  that  tlie  solicitor  was  exprpssly  authorised 
by  the  mortgagor  to  receive  the  mortgage  money.  In  a 
case  in  which  the  Court  of  Bankruptcy  has  jurisdiction, 
but  would,  as  a  general  role,  decline  to  exeri  ise  it  and 
would  hare  the  parties  to  their  ordinary  remedy,  the 
objection  to  the  jmisdiction  must  be  takea  at  the  earhast 
opportunity,  and  will  not  be  entertained  itter  the  objeob 
iSg  nurty  has  taken  the  chance  of  a  deciaiai  in  his  favonr 

on tne merits.    (Es ports Bwinbnnka;  BsSbanks.) 82S- 

harge  upon  property  .    .-    , 

taxed —Threatened 


Charge  upon  property  recovered  or  prssarvtd— Costs  not 
taxed —Threatened  compromise— Injimeti 
Viot,  e.  127,  s.  28.    (Lloyd  «.  Jonas.) 


njnnetim— S3  ft    24 


.      .  61* 

Contempt  by  aoUcitor  in  nonpayment  of  monagr  into  court 
—Committal  of  solicitor  to  prison  tor^lietentian  ia 
custody  beyond  twelve  months— Action  agaisat  gaoler  for 
fsJae  impruonment — Warrant  of  committal — Nature  of 
contempt  not  disclosed  on  face  of — Duty  sad  lii^iility  of 

Sioler-Debtors  Act  1869  (32  ft  88  Viot.  o.  62),  s.  4. 
reaveae,  Keene.)   „ £1^ 

Lien,— A  solicitor's  lien  for  costs  is  not  by  titie  psia- 
mount;  and  when  his  client  has  been  tncoessfnl  in 
an  action,  and  recovered  coetB  from,  but  is  adjudged 
to  be  indebted  in  a  sum  of  money  to,  the  other  party, 
the  lien  does  not  deprive  that  other  party  of  the  right 
to  set-oft  the  sum  owing  to  him  against  the  costa  doe 
from  him  to  hia  adversary.  (Pringle  v.  Oloag.) 512 

Money  paid  to  solicitor  on  account  of  alimony 
orderea  by  court— Lien  for  costs— Hula  94.— A  solicitor 
has  no  lien  for  costs  upon  moneys  received  by  him  on 
behalf  of  hia  client  solely  on  account  of  alimony.  (Leete 
«.Leete.)     788 

— —  Mortgage  deed  —  Mortgage  by  cUent  to  aolieitcr. 
(Sheffield  V.  Eden.) 288 

Betainer—Coata— Joint  or  aeversl  liability  of  defandanta 
signing  retainer— Taxation.  (K«  Allen;  Davies  v.  Chat- 
wooi)  • 187 

STATUTE  OF  FBATTDS. 

Agreement  not  to  \>e  performed  within  the  space  of  one  year- 
verbal  agreement  not  to  carry  on  bnaiuess  within  a  oertain 
distanceof  a  parUoularplace.  (Davy  V.  Shannon.)    623 

Hiring  fora  year  to  eommenoe  on  afatureday.— Sect.  4 

of  the  Statnta  of  Franda  doee  not  render  parol  agieements 
which  come  within  its  terms  void  for  all  purpoeee,  but 
only  preventa  their  being  enforeedby  action.  (Biittain 
e.Eoaeiter.) 240 

Eonitable  assignment— Interest  ia  land— Parol  agraemant 
for  loan  on  aecurity  cX  futnre  rent— Written  authority  to 
tenant  to  pay  rent  to  lender— Bankruptcy  of  landlord — 
Statute  of  Frauda,  sect.  4.— A  man  who  subsequently 
became  bankrupt  obtained  a  loan  of  £200  from  his  bankers 
upon  a  verbal  agreement  that  it  ahould  be  repaid  out  of 
the  Micbaelmaa  rent  of  a  tuna  belonging  to  him,  and  he 
gave  the  bankera  a  letter  addresaed  to  the  tenant  of  tbe 
farm,  anthoriaing  and  reonesting  him  when  hia  Michael- 
mas rent  became  dne  to  par  the  bankers  2001,  He  waa  ad- 
judicated bankrupt  before  the  rent  became  due,  Held.that 
tbetnisteeinthebuikniptcywaaaititiedto  the  rent,  the 
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latter  to  the  toast  Iwinff  •  man  rsrowUe  Mitlioritr>  ■■■d 
the  perol  tgraamaat  to  ohUKe  tte  loan  npon  the  rant 
heiDR  inAdmiaaible  in  evidance  by  virtoe  of  the  4th 
aeetion  o{  the  Statute  of  Piaada.  ISx  parU  Hall;  B$ 
Whitting.) T<f  1™ 

STOPFAOE  IN  TBANSnU. 

Contract  to  deliTar  goodi  ttaa  on  hoard—Ship  ehartaiad 
by  purchaier— Ulomate  deatination  not  atated.— Deli- 
T^7  o(  Booda  bj  a  rendor  on  board  a  ahip  chartered  br 
'tba  pBrcnaaer  is  only  conatmctiTe.  and  not  actual,  dell- 
wy  to  the  pnrchaaer,  inaamnoh  u  the  contract  with  the 
maato:  of  the  ahip  to  canr  the  goods  doea  not  make  lilm 
the  agent  of  the  pnrchaaer,  and  bo  long  aa  the  good* 
remain  in  the  hands  of  the  master  of  the  ship  aa  carrier, 
the  Tandor'a  right  of  stoppage  in  traiuita  oontiiniM.— 
Till  the  gooda  are  actually  deliTered  to  the  porctaaaar  or 
his  agent  the  tnnsitna  ia  not  at  an  and,  ana  it  makea  no 
difleronce  that  the  nitimate  deatination  ol  the  gooda  haa 
not  been  commnnloated  \it  the  porekaaar  to  the  Tandor. 
(Sspartf  Boaeveor  China  Claj  Company ;  Bt  Cock.)      ...  7S0 

Bad  of  traastna — ConatmctiTe  deliTe^— DeUrery  ot  part 
of  cargo— Kaater'a  Uan  for  onpaid  freight.— Where  goods 
aie  plwied  in  the  poaseesion  of  a  carrier  to  be  carried  for 
th*  vendor  to  be  ddiTendto  the  purchaser,  the  tianaitos 
ia  not  at  an  end  ao  long  as  the  carrier  continnea  to  hold 
the  goods  aa  a  carrier,  and  it  ia  not  at  an  end  nntU  the 
eaznar,  by  agraemant  between  himaalt  and  the  oonaignee. 
i^eea  to  hold  foe  the  coaaignee  not  as  carrier  but  aa  his 
agant.  The  aama  prineif  le  nppUea  to  gooda  plaeed  in  tha 
iiiisssniiim  of  a  warahoaaenaa  or  wharfinger,  (£« parU 
Cooper ;  J2«  KelATsn.)  » 105 

SCOCXSSIOH  BUTT. 


Towtr  ol  aapointmeat— Suuuasain    fliii  <  isaihai  Duty  Aat 
18S3  (16  *  irviet.  e.  »),  as.  2. 4.    (Chartton  and  aaothar 


JUDO  |AO  »  II    TUCB.  O.  «»/■  ■* 

*.  Tba  Atb>raaiy'4]ensna.) 


TENDER. 

ToelerktanlicitOT'sofliee— "Noinatraotiona."    (FlneltT. 
Boniac.)      


7ao 


.«M 


TSADE  MABK. 

Imitation— Name  flTan  by  pnnhaaers— Deception  of  ulti- 
mate puRhaaua—Onna  of  proof.— Where  ons  trader  has 
adopted  a  trade  mark,  a  part  of  which  haa  giTsn  a  particn. 
Jar  name  to  hia  gooda,  another  trader  will  be  restrained 
from  naing  a  trade  mark  which  is  calculated  to  cause  his 
goods  to  be  kmnm  by  the  same  name.  Where  one  trader 
has  taken  a  anbstential  part  of  another's  trade  mark,  the 
onus  of  prorinz  that  purchasers  would  nob  ta  deoelTed 
rests  upon  the  former.  (Orr  Swing  and  Co.  v.  Johnston 
andCo.)      307 

TlagislisUon  —  Naau  of  a  firm  in  Arable  eharactet'a 
BegnlationB  by  Oommlasionara  of  Patents  Diraetion  to 
legisltai  to  lufimu  rw^tration— Ultra  eiras  — Trnda 
Karfca  Bagiatration  Act  075— Trade  Marks  Begisferation 
Amendment  Aae  1876— Form  of  order.- The  owner  of  a 
dcTica  in  AraUe  eharactera  (which,  before  the  paasirig  of 
the  Trade  Kerb  Bagistration  Act  1875,  would  hare  besn 
a  trade  mark),  which  was  impreaaed  or  printed  on  watohea 
msnnfaetgred  for  the  Eastern  markete,  applied  for  regia- 
tiation  of  this  derioe.  Begistration  waa  rafnsed  by  the 
direction  of  the  Commisaioners  of  Pataots  on  the  ground 
that  tba  symbol  not  being  in  English  the  commisaionerB 
had  no  means  of  rerif^ing  tia  applicant's  statemente  that 
the  eymbols  mearrt  any  particular  word  ia  any  giren  lan- 
guage, aad  that  they  ought  to  know  what  it  waa  they  nra- 
sented  to  tha  British  public  as  a  trade  mark.  On  motion 
under  sect.  S  of  tha  Trade  Xarka  Bagistration  Aat  1875, 
to  rectify  the  register :  Held,  that  tbie  applicant  was  en- 
titled to  have  hia  davlca  registered  as  a  trade  mark,  and 
that  tha  diraetions  to  the  registnr  by  the  Commiasionen 
of  Patents  were  allrs  vim.  {Bs  Botherham  and  Sana' 
l^adaKaA)     „    387 

TBOTEB  AND  CONTEB8I0N. 

Anctionaer— Wrongfulsslaofgooda— FlaintUI  by  agreement 
let  some  oabs  on  hire  to  P.,  who  took  them  to  defendant, 
sa  aoctioneer,  aad  obtained  from  him  aa  adranoe  upon 
them.  Defendant,  by  P-'s  Instmctiona,  and  witjbont  any 
notice  of  plaiatiS's  pnmsrty  ia  the  goods,  snbeequsntly 
■old  them  by  auction,  and,  kaving  recouped  nlmaelf  for  hia 
sdTance,  commission,  and  expenses,  handed  over  the 
balance  to  P.  Held,  that  plaintiS  was  entiUed  to  reoorer 
damages  from  defendant  for  a  oonversion  of  the  goods. 
(Coehrans  V.  BymilL}     7M 

TBUST  DEED. 

Trost  iarastment  ataodatian  —  Unregistered  oomp&ny— 
Trust  dead— Bedamption  by  drawings— Lottery  Acts- 
Action  to  adnriuistar  trusts— Demurrer— Companiea  Act 
IBU  sectt.     (Sykas  V.  Beadon.)     213 


TKITST  70S  SALE. 

Election  to  take  property  in  its  aetual  state— BeoouTer- 
Bion.  (£•  DsTidson:  Martin  i.  Trimmer;  Davidaon  v. 
Trimmer.)   raf  726 

TBUSTEB  BELIEF  ACT. 

App<rintment  of  new  tmateee  Yeating  order- laat  aur- 
TlTing  trustee  lunatic  and  out  of  jurisdiction.— A  petition 
for  the  appointment  of  new  tmateee  and  foravesting  order, 
when  the  last  anrrinng  trustee  is  a  lunatic  aad  also  out 
of  the  inriadiction,  need  not,  on  tha  true  oonstmetion  of 
seats.  3  and  9  of  the  Trustee  Aet  1890^  be  presented  in 
lunacy  as  well  as  in  Chancery.    (Ba  Gkrdnar's  Trusts.)  ...    S3 

Lunacy— Testing  order.— The  surtlTing  Iruslae  of  a  aatUa- 
BMut  having  beeome  of  «i«f»w«^  mind,  the  parsons  bane- 
Idally  entitled  to  a  sum  of  conaols  comprised  in  the 
settlement  preaented  a  petition  in  lunaor  for  an  order 
veeting  la  them  the  ririit  to  tnaatsr  die  stook  snd 
receive  tha  dlvidenda.  HaM,  tha*  tha  order  ooold  not  be 
made,  aa  it  was  the  settlad  rule  not  to  admiaiatsr  tensta 
in  lunacy ;  but  that,  oa  the  patitiaa  being  amended  aad 
intituled  in  the  Chaaoerr  Division  aa  well  as  in  Luaa<^^ 
and  affldavita  of  fltneee  being  peodueed,  an  order  would 


be  made  appelating  the  petitlbneTa  trustees  of  the  settla- 
,  ukT  veating  m  them,  aa  such,  the  right  to  t 


maut,  ami  vtwiiHS  m  »B«ui,  ■■  vuuu,  i 

tha  stodk  aad  receive  the  dlvidands. 


_  traasCer 
(Bsdnnia.)    110 

Psyment  into  court— Address  of  party  entiUad  un- 
known—Chancery  Fnada  (Amended)  Ordara  1874,  t.  S. 
—Where,  on  payment  into  court  under  tha  Truatee 
BeUet  Act,  the  address  of  the  parson  intaraatad 
ia  tha  fuad  was  not  known,  the  court  declined  to 
^va  aay  direction  aa  to  how  the  notice  required  br  tha 
Chaaoery  Fonda  (Amended)  Ordera  1874,  r.  5,  ahould  ba 
given,  holding  that  the  party  paying  in  the  fund  ought  to 
take  that  responsibility  upon  himself.  Suggestions  aa  to 
what  wonldtprobably  Be  conaidared  sufBment  notice  of 
tha  payment  in.    (B«  Hardley'a  Trusta.)      400 

Person  of  unsound  mind  not  so  {onadr— Jnriadiotian  of 
Chaneery  Dlviaion  to  order  (agrnant  out-— Whare  a 
married  womaa  was  entitled  nadar  the  tmate  of  a  will  to 
a  fond  in  court,  aad  her  hnabaad  waa  of  naaooad  mind, 
aot  so  fonad  Iv  iaquisition ;  the  (and  waa  ordered  to  ba 
paid  to  her  on  her  aaiiaiata  reoaipt,  she  nadartaUag  to 
apply  the  same  towarda  the  Baiatenaaoa  of  bar  haebaiw 
and  herself.    (Bs  Dixon's  Trusts.) IDS 

Stop-order  —  Cons.  Ord.  16,  s.  26  — Ccala.  — It  ia  tha 
duty  of  a  trustee  paying  money  into  oonrt  under 
the  Trustee  Belief  Act  to  mentioa  in  the  aiBdarlt 
on  which  tha  money  is  paid  in,  or.  If  that  has  bsaa 
already  Uad,  by  a  supplemautal  aSdavit,  all  olaiaia 
oa  the  fund  of  which  he  receivee  noUca.  Whara  a  trustee 
who  bad  filed  an  affidavit  before  tranateiring  fnnda  into 
oourt,  subsequently,  but  before  the  iMnay  was  paid  iiu 
became  aware  that  an  assignee  of  aosae  of  the  funds  had 
plaeed  a  distingras  thareon,  omitted  to  mention  the  claim 
of  suah  assignee  in  his  subsequent  afiidaTit,  aad  the 
aaaignee,  in  order  to  prevent  the  funda  being  ttanatarred 
out,  obtained  a  stop-order :  Held,  that  the  truatee  was 
persoaally  liable  tor  the  costs  thsreaf.  (£«  Allan's  Settla- 
mant.) 466 

TVBNPtEE. 

Tsllhonae— Pnrposee  of  the  road— Used  aa  a  dwalUng-houaa 
— £ncroaohment-3  Oeo.  4,  c  126,  ss.  8B.  118—4  Geo.  4,  c. 
S6,  a.  57.— A  tollhouse  hsd  beenussd  (or  the  reaidenee  of  a 
man  employed  to  keep  the  road  in  repair  ever  siooe  the 
tolls  had  ceased  to  be  collected  there,  twelve  years  sgo. 
The  adjoining  landowner  applied  for  a  mandamiu  to  com- 
pel the  road  trastees  to  pull  down  the  taoass,  under  4  Gtoo, 
4,  c.  95,  s.  57,  in  order  that  be  might  puichsse  the  site, 
under  3  Geo.  4i  c.  128,  s.  89.  Held,  that  the  house,  being 
situated  within  forbidden  distance  from  the  centre  of  the 
road  for  a  dwelling-house  (under  3  Oeo.  4,  c.  128,  s.  118), 
it  waa,  under  the  drcnmstancas,  no  longer  required  for 
the  porpoaes  of  the  road ;  and  that  the  applicant  was 
eatitlad  to  this  remedy.  (Beg. «.  gresnlsw  Turnpike 
Tmateee.)  _ 585 

—  Turnpike  Aot,  oonstruotionot— "  Town  " — Definition  of 
-Turnpike  gate  in  the  town — Exemption  of  inhabitants 
of  town  ttam  toll— Question  of  fact  for  the  determinatiatt 
of  the  magistratee— Omission  to  demand  toll  (or  forty 
years  —  No  right  to  exemption  established  thereby. 
(Deerdse.  QoldsmithandWlte.)     SB 

VENDOR  AND  PUBCHASEB. 

Bankruptcy  of  purchaser  before  delivery- Bight  of  veador 
to  reeell— Proof  in  bankraptcy  (or  defloisnay— Bights  of 
trustee  in  bankruptcy  and  sub-purchaser.- A  vendor  o( 
gooda  hss,  in  the  event  of  the  bankruptcy  o(  the  pur- 
chaser bMore  delivery  of  the  goods,  the  right  to  resell 
tbam  and  to  prove  in  the  banDuptcy  tor  the  deficiency 
on  the  reaale,  unices  the  trustee  in  the  baakmptoy  eleatiL 
within  a  reaaonable  time,  to  fulfil  the  oontract  and 
tenders  the  contract  price  in  cash.  A  sub-purohsser 
from  the  original  purchaaer  would  have  the  same  right 
as  the  trustee  in  the  bankruptcy  o(  electing  to  (ulBl  the 
contract,  on  tendering  the  price  in  cash  within  a  reason- 
able time.    (£z  part*  Stapleton;  lie  Nathan.      -..    ...    ,„    U 
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Power  of  attorney— Voluntary  Mttlement— Contract  for 
aale  of  part  of  the  land  in  aettlement  under  power  of 
attorney  —  Sefectire  title  —  BeooTeiy  of  purchaser'* 
deposit  —  ConTeyauoing  costs  by  way  of  damages. 
(Oenenl  Meat  Supply  Assoc,  Lim.,  v.  Bouffler.)     ...p<i««  186 

Beqnlsitions  on  title— Inquiry  as  to  inoombranoea  not 
dLolosed  on  abstract.— A  requiaitioB  on  title  in  these 
words :  "  Is  there,  to  the  knowledge  of  the  Tendors  or 
their  solicitors,  any  settlement,  deed,  fact,  omission,  or 
any  incnmbrasoe  affecting  the  property,  not  disoloaed  by 
the  abstract  7"  Held,  to  be  an  improper  requisition. 
?R«  Ford  and  Hm.) 41 

Sale  of  land— Agreement  to  pay  outgoings— Outgoing,  what 
is.    (Midgley  and  another  V.  Coppook.) 870 

Sale  of  underlease  as  leaae— Knowledge  of  purchaser— Form 
of  Judgment  when  contract  diapated— Costs.- A  contract 
tor  the  sale  of  a  "  lease  "  la  tor  the  sale  of  the  leasehold 
interest  created  by  the  lasaa.  A  parcfaaaer,  who  is  aware 
at  the  time  of  entering  intoa  conoact  lor  the  pnrohaa*  of 
a  lease  that  the  Tendor's  Interest  in  the  property  is  only 
under  sn  underlease,  is  bound  by  the  ooDtraot  notwith- 
standing the  misdescription,  when,  in  consequence  of 
the  contract  itself  having  been  disputed,  an  action  for 
specific  performanoo  is  hsard  before  there  has  been  a 
reference  as  to  the  title,  judgment  will  at  once  be  giTen 
tor  spedflo  performance,  and  an  Inquiry  ordered  whether 
a  good  title  can  be  mads.  A  vendor  who  seeks  a  spaoiflc 
performance  shooM  come  prepared  with  his  title ;  he 
ought  to  hare  it  ready  before  he  carries  his  estate  to 
market.  If  he  will  sail  it  with  a  ronfuaed  title  he  must  be 
at  the  expense  of  clearing  it.    (Flood  r.  Pritchiird.) 873 

Snperflaons  lands— Stipulation  as  to  title— Condition  pre- 
cluding inquiry  Into — Action  for  return  of  depont— 
Beeelsslon  of  oontnot— Forteiturs  ol  deposit.  (Ham- 
moadv.Be«t.)  76B 

VEStET. 

Chmohwaiden  anting  as  Testryman  after  ceasing  to  be 
member  of  the  restry  —  Penalty  —  Metropolis  Loo 
Management  Act  1856.    (Leftly  v.  Monnington.)       1 

Duty  of  to  remove  rubbish  — "Bnbbish"  and  "lefuss," 
what— Tota— Construction  tf  contract— Metropolis  Local 
Management  Act  (18  k  19  Vict.  0  190),  sects.  l2S-i27.— A 


•  a 
Local 


Testry  is  only  bound  under  sects.  liiS  to  1S7  of  the  Metro- 
polis Iiocal  Management  Act  to  remoTe  such  things  as  are 
or  might  be  injurious  to  the  health  of  the  inhabitants. 
Tbt  Testry  of  P.  sold  to  the  pUintift  "all  the  breexe, 
dnat,  dndecB,  ashsa,  dirt,  offal,  garbage,  filth,  and  refuse, 
which  shall  be  collected  and  reoeiTed  by  them  within  the 
perishof  P.  during  one  year"  tobeooUeotedbytheTestry 
and  dellTered  to  plaintiff.  Dnriu  the  collection  the  ser- 
vants of  the  Terni'Tj  appiopriatea  various  articles  called 
"  tots  "  which  had  been  thrown  intothe  dust)  ins  by  the 
owners,  in  order  to  be  got  lid  of.  The  plaintifl  now 
claimed  damages  under  his  contract  for  the  value  of  the 
tota  so  appropriated.  Held,  that  Hba  plaintiff  could  not 
recover,  as  the  terms  of  the  contract  applied  only  to  such 
refuse  as  the  veetiy  were  bound  to  remove  under  the  Act. 
That  there  was  no  duty  cast  upon  the  vestiy  to  remove 
"tots,"  but  only  such  things  ss  might  be  injurious  to 

health.    (Collins  v.  The  Vestry  of  Paddington.) 843 

Summoning  authority  —  Hour  of  meeting  —  Kight  of 
parishtoner  — The  vicar  and  churchwardens  of  a  pariah 
declined  to  enter  npon  the  notice  peper  of  a  vestry 
meeting  a  BOtioe  of  motion  by  a  parishioner  that  future 
meetings  should  be  held  in  the  evening.  Held,  upon  a 
rule  for  a  mandamiu  to  compel  them  to  do  so,  that  the 
summoning  authority  hod  power  to  fix  the  time  of  each 
vestiy  meeting :  and  that  there  was  no  duty  to  allow 
notice  of  a  motion  which  could  not  have  onr  effect. 
(Beg. «.  Vioar  and  ChoTchwudens  of  Tottenham.) 255 

WABD  OF  COUET. 
Lunacy— Infant— Jurisdiction.— An  application  having  been 
made  to  the  Vioe-Chanoellor  of  Oxe  county  palatine  of 
Lancaster  for  directions  as  to  the  custody  and  trsatment 
of  an  infant  ward  of  court,  who  was  ^eged  to  be  of 
unsound  mind,  though  not  found  so  by  inquisition,  the 
Vice-chancellor  held  that  he  had  no  juiisdiotion  to 
entertain  the  api>lioatlon.  On  appeal,  held,  that  the 
jurisdiction  of  toe  Palatine  Court  over  its  ward,  which 
was  founded  on  the  Infancy,  was  not  ousted  by  the  fact 
that  the  ward  bad  become  of  unsound  mind.  The  case 
was,  therefore,  remitted  to  the  ViceChancellor  to  be 
dealt  with  on  the  merits.  {Re  Edwards;  M'Neile  c. 
Chambers.) 113 

WILL. 

Administration  "with  the  will  annexed  "—Deed  of  gift- 
Document  partly  smbignoos  and  partly  clearly  testa- 


mentary—Executor  "  according  to  the  tenor."— Where 
the  deceased  had  on  the  day  before  his  death  exeentad  » 
document  which  purported  to  be  a  deed  of  gift,  but  which 
bore  neiUier  seal  nor  stamp,  and  contained  (<nt<r  alia)  » 
direction  to  the  widow  to  re^seive  "all  moneys  forth- 
coming, including  sick  and  funeral  moneys,  my  said  wife 
to  pay  all  dues  and  demands."  and  a  number  of  specific 
gifts  of  bank  shares,  moneys.  Ac.,  to  various  relacivefl : 
Held  (in  spite  of  declarations  made  by  the  deceased  of  his 
intention  to  dispoee  of  bis  property  inln-  visof,  and  not  to 
mske  a  will),  that  the  document,  although  ambiguous, 
was  testomentsiT,  and  the  Court  aocordingly  granted 
administration  "with  the  will  annexed  "  to  the  widow  as 
"execntrix  acoording  to  the  tenor."  (In  the  Ooods  :of 
John  Walshaw,  deceased ;  Fielding  v.  Walshaw.)  ...vase  lOS 
Appcrtionmsnt— Apportionment  Act  1870  (33  &  34  Vict.  o.  35) 
—  Will  executed  before,  and  codicil  confirming  the  will 
excuted  after,  tOhe  passing  of  the  Act.  (Constable  v.  Con- 
stable.)   SIS 

Constmction— Annuity- DireoUoD  to  set  apsrt  investment* 
to  produce  annuity— Deficiency  <rf  income— Cbim  of 
annuitant  to  have  deficiency  made  up  out  of  oorpoa.  (Qee 

V.  Mahood.) BfiS 

"Effects"— Direction  to   "take  a  house"— Gift   of 

rasidne  —  Fsilnre  of  jpnrpose  tot  vrhich  legacy  to  be 
applied.— A  gift  by  win  of  "my  hooiehold  tumitnie 
and  effects  of  all  kinds,"  followed  by  a  gift  for  another 
purpose  o(  "  all  my  other  real  asd  Jwrsonal  estate  :" 
Held  to  inolade  only  effecta  «ju<d«Tn  ^ensru.  A  direction 
by  a  testator  to  his  exenntora  "  to  lake  a  suitable  house 
for  my  three  daughters  to  reside  in  with  their  govemeas; " 
Held  to  entitle  the  dangh  ters  to  the  sam*  which  ought  to 
have  been  expended  In  taking  a  house  tor  such  a  pnrpoae 
dnrlnff  their  minorities,  A  i^ft  hj  wiL  of  "  all  my  other 
real  and  personal  estate/'  nj^on  certain  trusts,  followed 
by  two  spedfio  gifts :  Held  to  induds  all  property  not 
praviooaiy  cr  subsequently  spedfioally  given  by  the  same 
will.  A  testator  gavehisreslaaaiy  estafe  to  his  executors 
"  upon  trust  out  of  the  rent  or  prodnm  ot  my  said  real 
estate,  and  othsc  moneys  on  loan  or  otherwise  to  form  a 
fund,  the  ssme  to  be  allied  in  establishing  my  three  sons 
in  thsir  several  professions  in  such  proportions  as  my 
executors  deem  fit."  One  of  the  sons  baa  been  entered 
in  a  profasrion  by  his  fkther,  but  neither  of  the  other  two 
sons  hsd  adopted  a  profession  or  expressed  an  intention 
of  doing  so.  Held,  that  notwithstanding  tie  testator's 
purpose  had  tailed,  the  ions  were  entitled  to  the  whole 
residuslneqnalsharesfortlielrownbenaat.  iHutchinaon 

V.  Bough.)   28» 

—  Lendes  charged  on  real  estate— Mixed  fund — Ko 
direction  to  trustees  to  sell— Exoneration  of  realty^ 

"Easidue."    (Wells  u.  Bow.)    715 

— -  Life  estate  by  implication — Qitt  to  heir-atJaw  and  a 
stranger  after  wife's  death— "  Descendants  "—Parent's 

ahare.    (Balph  «.  Carrick.) 505 

^—  Life  inteieet  determinwle  on  bankruptcy— Words  of 
futurity  in  danse  ot  forfeiture— Bankruptcy  of  unidtant 

Annulment  of  bankruptcy.    (Anconav.  WaddeS.)   SI 

Next  ot  kin— lima  when  daaa  to  be  aicartained. 

(MOrtimore  >.  Mortimore.) 69S 

Personalty  directed  to  be  invested  in  land— btestacy 

— Bcal  or  personal  estate.  —  Where  a  testator  direots 
his  residaaiy  personal  estate  to  be  laid  out  in  had,  to  be 
held  on  trusts  which  ultimately  foil,  land  purchased 
before  the  failure  of  the  trusts  la  taken  by  the  next  of 

kin  as  real  estate.    (Curtsls  v.  Wormald.)    106 

Time  of  vesting— Tenonia  in  common  or  joint  tenants. 

(Grosthwaite  V.  Dean.) _    ...837 

Discretion  of  tarastees— Maintenance— Control  ot  the  court. 

(Bt  Boper's  Trust.) ...    ...    97 

Direction  to  pay  debts  ont  of  a  mixed  fond— 17  ft  18  Vict, 
c.  IIS  (Locke  King's  Act)— 30  &  81  Vict.  3.  6»-I,egaoles 

payable  out  of  mixed  fund.    (Elliottn.  Dearaley,)    5<'< 

Ofit  to  heir -Ptraona  deaijmoia.    (B<  Grajson'i  Will) !8 

Mortmain— 43  Oeo.  3,  e.  lOS— Pure  and  inpure  peraonaltv 
Constrnotlon— Invalid  ^t— Particular  residue— Geneial 

raeidne.    (Champney  v.  Davy.) ISd 

Perpetuity— Oitt  ot  money  to  trustees  of  a  meehsnios'  in- 
stitution—To be  a)  pUed  towards  tie  building  fund  con- 
nected therewith— Charity— Mortnsiin  Act  (9  Oeo.  2, 
0,  36)— Literary  and  Scientific  Institutions  Act  1854  (17& 
18  Vict.  c.  112),  ss.  30,  33— Void  bequest— (k>nstmctiOtt. 

(Se  Dutton;  Bzpai-fg  Peaks  and  another.) 4~0 

Separate  gifts  of  surface  and  mines— Produce  of  mines  act 
aside. — A  testatrix,  having  a  geneml  power  of  appcdnt- 
ment  over  land,  appointed  the  snrftce  one  wi^  and  the 
mines  under  it  another.  At  her  dea:li  there  was  a  sum  of 
money,  which  had  arisen  from  rents  of  the  mines  set 
aside  in  accordance  with  the  Settled  EsUtes  Acts :  Held, 
that  the  money  so  set  aside  passed  under  the  will  to  the 
appointee  of  the  surface.    (BsBcartk.) ».  18i 
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Fbiv.  Ga]  Ths  Mblboubhb  Bahkiko  Cosfoutioh  (Ldoikd)  v.  Bboushak.  [Psrr.  Go. 


Inbidal  Committee  of  tije  $ribs  (S^mxml. 

Dee.  6,  7,  and  10, 1878 ;  Jan.  25. 1879. 

(Frewnt :  The  Bight  Hona.  Sir  Jab.  W.  Covma, 
Sir  Baxxm  Psacock,  Sir  MoHiAsra  Smith,  and 
Sir  Bqbb&i  Coluzb.) 

Thx  Mkusoubxx  Bavxivo  Cobpobahon  (LnotiD) 
V.  Bboughak.  (a) 

on  AFFXAI.  FBOK  TEX  SDTBXMX  COUKI  OV  THX  COLOHT 
07  YICTOBIA. 

Qfieiai  astignee — Intoheney — Mortgage — Equity  of 
ndemptum  —  BeUa»e  —  Colonial  Intoloaney 
8taM»,  1865,  leeU.  27,  40,  66.  71.  78.  81— £i>e- 
eutory  eontract  not  vnder  seal— Part  performamee 
— Ooneideiraiion. 

The  general  power*  of  an  official  assignee  in  banh- 
nwfoy  give  him  a  right  to  release  the  equitii  of 
reaempHe^  in  vMrtgaged  property  vested  in  Aim 
to  Ste  mortgagee,  in  ike  ahience  of  any  statutory 
provieien  to  me  comtrary. 

HM  (reueruing  (he  judgment  of  the  court  hetmo)  that 
ike  Insolomey  Statute  1865  of  Victoria  (Btat. 
28  Yiel.  No.  273]  contains  no  provisions  restrain- 
ing ihe  assignee  from  granting  such  release. 

The  statute  doe*  not  require  that  such  release  should 
he  made  (y  direction  of  the  creditor*,  or  that  a 
notice  thereof  shoiUd  be  p%ibU*hed  in  the  Oasette. 

In  a  cote  in  which  the  boMirupt  wa*  indebted  to  a 
corporation  in  an  amount  greater  them  Oie  vahte 
of  property  mortgaged  to  uum,  and  <&«  eorpotu* 
Hon,  vu  it*  duly  awthorieed  agent,  agreed  verbally 
with  me  aesignee  that  in  consiaeraHon  qf  a 
release  to  them  of  the  equity  of  redemption,  the 
corporation  would  not  prove  amy  dM  upon  the 
estate: 

Sdd  {reversing  the  judgment  of  the  cowrt  below) 
ihat  after  Oie  assignee  had  pwformed  hie  part  of 
the  tufreement,  the  eorporation  was  preduded  from 
promng  the  balance  of  it*  dtM,  though  the  agree- 

(•)  Baportad  hj  C.  X.  Kaiod,  £ki..  Builst(K-at-L>w. 
VoL  XL.,  H.  8.,  X007. 


meat  was  not  under  seal,  and  that,  ther^ore,  the 
consideralion  for  the  release  had  not  failed. 

This  wm  an  appeal  firom  a  jadgment  of  the 
Supreme  Conrt  of  Victoria  (Stawell,  C.J.  and 
FeUowB.  J.)  affirming  an  order  of  the  primary  jadgo 
in  eqoi^  (Molesworth,  J.) 

Tbd  &cU  of  the  oase  appear  fully  from  tha 
jadgment  of  their  Lordships,  where  the  plea  of 
the  appella^t  company  upon  which  the  question 
arose,  and  the  sections  of  the  Act  of  Parliament 
are  set  out. 

H.  Davey,  Q.O.  and  /.  D.  TTood  appeared  for  the 
appeDants,  and  argned  that  the  respondent,  thongfa 
the  original  mortgagor,  was  now  only  in  the  posi- 
tion of  the  purchaser  of  the  rights  of  the  assignee; 
Mid  the  assignee  haying  already  released  the  equity 
of  redemption  to  the  appellants,  the  reapomdenfe 
could  derive  no  title  from  him  u  against  them. 
There  is  nothing  in  the  Act  of  Parliament  to  pre- 
Tent  an  assignee  firom  releasing  the  ec^nity^  at 
redemption  to  a  mortgage  creditor  in  satisfisotion 
of  the  debt  due  to  such  creditor ;  in  hoi,  sect.  27 
expressly  contemplates  such  a  release  being  made 
and  executed.  Tnere  is  no  allegation  of  oollnsion, 
fraud,  or  mala  fide*. 

Benjamin,  Q.G.  and  Bveritt,  for  the  respondent, 
contended  that  the  agreement  relied  on  by  the 
appellants  was  Tokl  for  want  of  consideration. 
There  was  no  mutuality.  A  corporation  cannot 
be  boosd  by  the  verbal  agreement  of  its  officer. 
Spedfio  pexrormance  could  not  have  been  enforced 
against  Oiem.  Further,  the  agreement  was  «Ur<l 
wre*.  An  assignee  has  no  power  nnder  the  Act 
to  release  an  equity  of  redemption  to  a  mortgagee 
in  consideration  of  his  abstaining  from  proof  of 
any  part  of  his  debt  He  has  no  power  to  recog- 
nise any  person  as  a  creditor  who  has  not  proved 
his  debt  as  required  by  sects.  78  and  81.  Sect.  27 
has  not  the  effect  contended  for. 

Hie  foUowing  cases  were  referred  to  in  the 
arguments  in  additicm  to  those  oited  in  the  judg- 
ment: 
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New  Wattminster  Brewery   Company  v.   Hannah, 

1  Ch.  Div.  278  ; 
Bx  parte  King,  L.  Sep.  20  Eq.  273 ;  32  L.  T.  Bep. 

ic.s.sas; 

froeter  y.  £d«nond«,  1  Y.  i.  CoU.  £zcli.  461 ; 

B^ati  T.BowUs,  i  White  &  Tnd.  Ijaad.  Ca«.  729,  Sth 

edit; 
Tarkauon  v.  Hanbury,  1  Dr.  &  Sm.  148. 

Bcmey,  Q.C.  was  heard  in  reply. 

At  the  coDclnBion  of  the  argnments  their  Lord- 
■hips  took  time  to  consider  tbair  judgment. 

Jan.  25,  1879. — Their  Lordships  gave  jadg^ent 
as  follows : — This  is  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  Victoria,  afGrming  an 
order  of  Moleeworth,  J.,  which  overruled  a  plea 
filed  bjr  the  appellante,  liie  Melbourne  Banking 
Company,  in  hax  to  a  bill  brought  agatnat  them, 
as  martgsgees  in  posseBsion  of  certain  sheep  mns 
and  other  property.  The  bill  prayed  that  an 
alleged  sale  by  the  bank  might  be  set  aside,  and 
also  for  an  account  of  all  moneys  received  under 
the  mortgage  upon  sales  or  otherwise.  The  facts 
alleged  ia  the  biD,  so  far  as  they  are  material  to 
the  question  in  the  appeal,  may  be  shortly  stated. 
The  plaintiff,  John  Brougham,  on  the  20th  May  ' 
1867,  conveyed  the  property  to  the  bank  by  way 
of  mortgage  to  secure  the  payment  of  certain 
mooeys,  with  power  to  sell  in  case  of  default.  The 
bank,  upon  dafanlt  being  made,  and  under  an 
arrangement  with  the  mortgagor,  entered  into 
fiosseesion.  Borne  time  afterwards  the  estate  of 
brougham  was  placed  under  sequestration  upon 
his  own  petition,  and  became  vested  in  John  Greod- 
zoan  as  official  assignee,  by  virtue  of  the  Colonial 
IbiBolvency  Statute  1865.  The  bUl  sets  out  the 
title  of  Brougham  derived  from  the  official  assignee 
(which  it  may  be  observed  is  subsequent  in  date 
to  the  release  of  the  equity  of  redemption  alleged 
in  the  plea) ;  it  states  that,  on  the  13th  Dec.  1878, 
John  Kennedy,  aa  agent  of  Brongham,  who  had 
then  received  a  certificate  of  conformity,  puKbased 
irom  Goodman,  "for  a  valuable  consideration," 
-the  whole  of  the  right,  title,  and  interest  of  Good- 
man as  official  assignee  ia  tiie  sequestrated  estate. 
The  bill  further  states  that  Goodraa.n  and  John 
Kennedy  having  died,  Jaoomb,  who  had  be«i 
appointed  officii  assignee  of  Brougham's  estate, 
and  William  Kennedy,  the  surviving  executor 
imder  John  Kennedy's  will,  joined  in  conveying  to 
Brougham,  by  a  deed  of  the  2nd  March  1877,  the 
whole  of  the  sequestrated  estate.  The  bill  charges 
that  the  bank  pretended  that  Goodman  released 
the  equity  of  redemption  to  it,  and  submits  he  had 
no  power  to  make  such  a  release,  and  prays  for 
relief  cm  the  footing  of  the  mortgage  being  still 
open.  It  is  to  be  observed  that  Brougham  is  suing 
not  on  his  original  right  as  mor^agor,-but  on  a  title 
derived  by  purchase  from  the  official  assignee.  The 
plea  commences  by  setting  oat  a  verbal  agreemoit 
between  Goodman  aa  officaal  assignee  and  the 
manager  ot  the  bank,  who  is  alleged  to  be  its  duly 
autfaoiised  agent,  as  follows :  "  That  after  the 
seqaestEBtion  of  the  estate  of  the  plaintifi  as  in 
the  bill  alleged,  and  on  a  day  the  exact  date 
whereof  the  defendant  is  unable  to  state,  but 
shortly  before  the  date  of  t^e  indenture  herein- 
after set  out,  it  was  verbally  agreed  between  this 
defendant  by  Walter  Bobert  Johnson,  its  manager 
and  duly  autborised  i^ent,  and  John  Goodman,  in 
the  bill  mentioned,  the  official  assignee,  in  whom 
the  estate  of  the  plaintiff  was  then  vested,  that 
the  said  John  Goodman  should  execute  to  this 


defendant  a  release  of  the  equity  of  redemption 
in  the  property,  subject  to  the  security  created  by 
the  indenture  of  the  18th  May  1867  in  the  bill 
mentioned,  and  that  in  consideration  thereof  this 
defendant  should  not  prove  any  debt  upon  the 
said  estate."    It  then  sets  out  a  deed,  dated  the 
80th  May  1870  (which,  it  is  alleged,  was  indorsed 
on  the  deed  of  mortgage),  by  which  Goodman  con- 
veyed the  equity  of  redemption,  and  all  interest 
in  the  property,  to  the  bank.    The  plea  states  that 
in  this  deed  it  is  recited  "  that  there  was  due  and 
owing  to  this  defendant  the  sum  of  18,900{.,  or 
thereabouts,  on  the  security  of  the  indenture  of 
the  18th  May  1867,  in  the  now  stating  indenture 
referred  to  as  the  within  written  indenture,  and 
that  the  whole  of  the  sheep  runs  or  stations, 
chattels,  and  premises,  which  were  oomfnised  in  and 
described  in  or  subject  to  the  within  written  inden- 
ture, were  valued  by  this  defendant  at  the  sum  of 
]  5,000Z.,  or  thereabouts ;  and  that  the  said  John 
Goodman,  being  satisfied  that  the  aforesaid  sum 
of  18,900!.,  or  thereabouts,  was  due  and  owing  to 
this  defendant,  as  aforesaid,  and  that  the  then 
value  of  the  property,  described  and  comprised  in 
or  then  subject  to  the  within  written  indenture 
did  not  exceed  the  sum  of  15,0007.,  had  elected 
and   agreed  to  execute  the  assignment  te  tVis 
defendant  which  was  thereinafter  contained."    It 
appears  to  their  Lordships  that  the  word  "  agreed  " 
in  the  above  recital  may  properly  be  held  to  refer 
to  the  antecedent  agreement,  if  it  was  made  as  in 
the  plea  alleged.    In  the  operative  part  of  the 
deed  the  conveyanoe  is  expressed  to  be  "in  pov- 
soanoe  of  the  said  ag;reement  and  in  cfmsideration 
of  the  premises,  and  of  the  sum  of  18,9001.,  or 
thereabouts,  so  due  and  owing  to  the  said  con)»- 
ration  as  aforesaid."    The  plea  then  alleges  that 
the  bank  never  proved,  or  attempted  to  prove,  the 
mortgage  debt  under  Brougham's  seqaestrivtiaB. 
An  answer  filed  in  support  of  the  plea  denies  the 
pretences  alleged  in  the  bilL    In  discussing  the 
validity   of  this  plea,  it  must,  their  Lordahms 
thii^,  be  assumed — and  the  grounds  of  the  de- 
cisions in  the  court  below  do  not  seem  to  be 
inconsistent  with  such  an  assumption — that  the 
agreement  and  release  stated  in  the  plea  were  the 
result  of  a  fair  and  honest  accounting  and  bargain, 
not  impeachable  on  the  grounds  of  mistake  or 
flagrant  error,  or  of  fraud  upon  the  official  as- 
signee, or  collusion  between  him  and  the  bank  to 
cheat  the  creditors.    If  these  assumptions  are  not 
warranted  by  the  facts  c^  the  case,  they  may  be 
questioned  by  proceedings  proper  for  that  purpose. 
The  main  ground  on  which  the  decisions  below, 
and  the  argument  at  their  Lordships'  bar  in  sup- 
port of  them,  has  been  placed  is,  that,  having 
reference  to  the  provisions  of  the  Colonial  In- 
solvency Statute,  the  release  of  the  equity  of 
redemption  was  vltrd,  vires  of  the  official  assignee. 
On  the  other  hand,  the  counsel  for  the  Dank 
contended  that  there  was  nothing  in  the  statute 
to  limit  the  power  of  the  assignee  to  convey  and 
release  an  equity  of  redemption;  and  that  the 
27th  section  of  the  statute  contemplated  the  exer- 
cise of  such  power,  and  gave  full  protection  to 
any  person  tsking  such  a  r^eaae  from  him.  That 
section  is  as  follows :  "  All  deeds  which  shall^  be 
executed  by  the  official  assignee  for  the  time  being 
of  any  insolvent  estate^  or  by  the  assignee  for  the 
time  being  elected  by  the  creditors  and  confirmed 
by  the  court  as  aforesaid  and  by  the  official  as* 
signee  for  the  time  being,  purporting  to  oanveyi 
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tsaiga,  release,  or  assare  any  part  of  the  real  or 
personal  properly  of  an  insolvent  to  any  pur- 
chaser or  porchasera,  mortgagee  or  mortgagees, 
or  other  person  or  persons  in  fee  simple,  or  for 
other  less  estate  or  interest,  shall  bo  from  the 
time  of  the  date  or  execntion  thereof  valid  and 
^eotnal,  both  at  law  and  in  eqaity,  for  oonveying, 
assig^ning',  releasing,  and  assuring  saoh  real  and 
personal  property  in  fee  simple,  or  for  other  less 
estate  and  interest  in  snch  deed  mentioned  or 
expressed,  to  be  conveyed,  assigned,  released,  or 
aBSored  to  the  pnrchaser  or  purchasers,  mort- 
gagee or  mortgi^^s,  or  other  •pernoo.  or  persona  ; 
and  snch  purchaser  or  purchasers,  Jmortgagee  or 
mortgagees,  or  other  person  or  persons,  and 
every  person  or  persons,  claiming  under  him  or 
them,  shall  be  relieved  from  inquiring  or  ascer- 
taining whether  the  advertisements  nave  been 
inserted,  and  meetings  of  creditors  called,  or 
direotioii  of  creditors  obtained  as  in  this  Act  pro- 
Tided,  notwithstanding  the  same  shall  not  have 
been  inserted,  called,  or  obtained ;  and  any  person 
who  shall  deal  or  contract  with,  or  take  any  con- 
veyance or  other  assurance  from,  any  assignee  or 
assignees  for  the  time  being  of  any  insolvent 
estate  shall  not  be  bound  to  inquire  into  or 
ascertain  the  power  or  authority  of  such  assignee 
or  assignees  with  respect  to  suoh  dealing,  con- 
tracting, coBTeyaoce,  or  assurance  as  aforesaid; 
bat  soeh  assignee  or  assignees  shall  for  the  pur- 
pose aforesaid,  and  as  between  him  or  them,  and 
snch  person  or  persons,  as  aforesaid,  be  deemed 
and  considered  as  beneficial  owners  of  the  real  and 
personal  property  of  the  insolvent.  Bat  notiung 
in  this  part  of  this  Act  contained  shall  bo  con- 
strued to  exonerate  any  suoh  o£Bcial  assignee, 
confirmed  assignee,  or  assignee  for  the  time  being, 
as  aforesaid,  from  any  liaUlity  for  the  aon-obser- 
▼ance  or  non-performanoe  of  his  doty  as  snch 
assignee  as  aforesaid."  It  was  contended  by  the 
learned  oonnsel  for  the  plaintiff  that  this  section 
was  not  an  enabling,  but  a  protecting  enactment. 
It  is  unnecessary  in  their  Lordships'  view  to  define 
its  precise  ohazacter.  It,  however,  clearly  con- 
templates that  the  official  assignee  may  release  the 
mortgaged  property  to  the  mortgagee.  The  right 
to  do  so  would  foe  vested  in  him  by  his  general 
powers  as  assignee,  unless  controlled  by  some 
leHtraining  provisions  in  the  statute.  In  the 
absence  of  any  soch  lestriotion  there  seems  to  be 
no  reason  why  such  a  release  should  not  be  within 
hia  authority.  Under  former  English  statates  of 
haokmptoy  it  has  been  a  rect^nised  practice  for 
assignees,  when  a  fbredosnre  suit  has  bean 
brooj^  or  threatened,  and  the  equity  of  redemp- 
tion was  vahiekss,  to  disclaim  any  interest ;  and 
qnestioas  have  arisen  whether,  when  such  a  dis- 
daimer  has  not  been  made  befora  suit,  but  by 
answer,  the  assignee  was  entitled  to  his  costs. 
If  sncfa  a  disclaimer  may  be  made,  there  seems 
to  be  no  reason  why  the  assignee,  in  the  case 
.of  the  eqaity  being  worthless,  should  not  release 
it  to  the  mortgagee  before  any  costs  are  incurred. 
In  one  case  where  the  assignees  had  not  dis- 
claimed until  their  answer,  they  put  their  applica- 
tion to  be  allowed  their  costs  on  the  ground  "  that 
they  would  have  released  the  equity  of  i-edemption 
if  any  ai^hoatioa  ioe  that  purpose  had  been  made 
to  tbem ; "  and  no  doubt  seems  to  have  been 
thrown  on  their  power  to  make  such  a  release  : 
(CoStTM  T.  SMrleg,  1  Bass.  &  My.  638.)  The  prin- 
eipal  argument  on  the  part  of  the  plaintiff  was 


based  on  the  contention  that  the  bank  was  bonnd 
to  prove  its  debt,  and  value  the  mortgage  security 
in  the  manner  provided  by  sect.  81  of  the  InaoU 
Tency  Statute,  and  that  no  release  of  the  equity  of 
redemption  could  be  made  by  the  assignee  nntH 
that  had  been  done.  Their  Lordships,  however, 
are  of  opinion  that  this  section  is  applicable  only 
to  mortgagees  who  elect  to  come  upon  the  genend 
estate  of  the  insolvent.  A  mortgagee  may  stand 
aloof,  if  he  so  pleases,  and  pursue  his  remedies 
under  his  mortgage.  He  is  in  no  way  bound  to 
come  upon  the  general  estate,  and  his  election  to 
do  HO,  in  the  case  of  a  debt  exceeding  the  value 
of  the  security,  would  of  course  be  a  onrden  on, 
and  not  a  benefit  to  it.  It  is  to  be  observed  that 
the  8l8t  section  only  reqniies  the  creditor  to  put  a 
value  on  his  security  "  upon  oath,"  in  case  "  any 
dispute  shall  arise  about  the  value  of  such  secu- 
rity," so  that  even  under  this  section  the  assignee 
and  the  mortgagee  might  agree  upon  the  value. 
Mr.  Benjamin  sought  support  for  his  argument 
from  the  words  of  the  78th  section: — "Bveiy 
creditor  shall  prove  bis  debt  by  affidavit  or  other- 
wise." Bat  this  again  obviously  means  no  more  than 
that  all  creditors  who  come  in  shall  prove  ia  the 
prescribed  manner.  A  creditor  who  abstains  firom 
proving  his  debt  does  so  at  the  peril  of  losing  it, 
and  it  is  he,  and  not  the  estate,  who  suffers  from 
his  inaction.  It  was  further  contended  far  the 
plaintiff  that  the  release  was  invalid,  inasmuch  as 
as  it  did  not  appear  upon  the  plea  that  it  had 
been  made  by  the  direction  of  the  creditors,  and 
after  notice  in  the  Ocaetle  as  required  by  sect.  71. 
This  section  enacts  as  follows : — "  The  assignee 
shall  (subject  to  the  directions  of  the  creditors 
given  in  the  manner  herein  provided)  forthwith 
proceed  to  make  sale  of  the  property  beloaging  to 
the  estate,  real  and  personal,  giving  due  notioe 
thereof  in  the  Government  Oaeette,  and  also  sudt 
other  notice  as  he  shall  think  fit."  This  enaot- 
ment  no  doubt  requires  that  the  direetions  of  the 
creditors  should  be  followed  where  such  directions 
have  been  given  ;  but  it  does  not  provide  that  in 
all  cases  such  directions  must  be  given.  The 
words  in  the  parenthesis  of  sect.  71  seem  tO'  have 
reference  to  the  provision  in  the  40th  section  re- 
lating to  the  business  to  be  done  at  the  first 
meeting  of  creditors,  wherein  it  is  said  that  the 
majority  "shall  also  give  to  the  assignee  such 
directions  as  to  the  management  of  the  estate  as 
to  them  shall  seem  meet."  The  creditors  at  their 
meeting  may  think  fit  to  give  no  specific  direo- 
tions,  and  may  leave  the  time  and  manner  of 
dealing  with  the  property  to  the  assignee.  The 
enactment  in  sect.  66  enabling  the  assignee  to  call 
a  meeting  of  creditors,  and  to  require  their  direc- 
tion concerning  the  oolleotion  or  sale  of  any  part 
of  the  estate,  has  for  its  object  to  reheve  the 
assignee  from  the  responsibiliuy  of  acting  on  his 
own  judgment  when  he  desires  to  be  so  relieved. 
However  prudent  and  proper  it  may  be  for  the 
assignee  to  obtain  the  sanction  of  the  creditors,  it 
does  not  seem  to  be  made  obligatory  on  him  to 
call  the  meeting.  Moreover,  their  Lordships  think 
that  it  ought  not  to  be  presumed  that  in  releasing 
the  e<^aity  the  assignee  acted  in  opposition  to  any 
directions  given  by  tlie  creditcM^,  or  without  direc- 
tions from  them,  if  directions  were  necessary.  The- 
27th  section  primd  faeie  at  least  affords  protec- 
tion to  the  transaction.  With  regard  bo  the  want  of 
notice  in  the  Oazetle,  their  Lordships  are  disposed 
to  thizik  (hat  a  transac^n  of  this  kind  ia  not  such 
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a  sale  as  requires  tlutt  notice.  In  one  sense  it  may 
be  r^iarded  as  a  sale,  but  they  are  inclined  to 
agree  with  the  connael  for  the  plaintiff,  who 
argued  that  it  was  not  a  sale  in  the  proper  sense  of 
the  term,  and,  therefore,  that  it  is  not  within  the 
scope  and  meaning  of  the  section  in  question. 
Such  a  transaction  as  that  in  question  coud  from 
its  nature  only  take  place  between  the  assignee 
and  the  mortgagee,  and  be  the  subject  of  arrange- 
xnent  and  Bargain  between  them  only.  If, 
therefore,  ^t  was  competent  for  the  assignee  in 
other  respects  to  enter  into  it,  their  Lordships 
are  not  prepared  to  hold  that  it  oonld  be 
Bucoessfully  impeached  for  want  of  notice  in 
the  Qaatette,  even  if  it  could  be  rightly  presumed 
on  these  pleadings  that  no  such  notice  was,  in 
fact,  given.  But,  however  this  may  be,  the  27th 
section  would  ^m<£/aeie  protectthe  release  against 
this  objection.  Their  Lordships,  having  dealt  with 
the  authority  of  the  assignee  to  release  the  equity 
of  redemption,  will  now  proceed  to  oonaider  the 
farther  omeotion  that  the  release  in  question  is  on 
the  fiKie  of  the  plea  inTalid  for  want  of  considera- 
tion. It  was  not  disputed  at  the  bar  ttiat,  assum- 
ing the  statement  in  the  recitals  of  the  release, 
▼iz.,  that  the  amount  of  the  debt  was  about  18,0001., 
and  the  value  of  the  mortgaged  property  about 
15,0001.,  to  be  correct,  there  would  be  sufficient 
oonsideration  for  the  bargwn,  if  the  bank  had 
been  bonnd  not  to  prove  the  balance  of  the  debt ; 
but  it  waa  denied  that  the  bank  was  so  bound.  It 
must  be  taken  in  considering  this  objection  that 
the  parties  in  good  faith  estimated  the  value  of 
the  security  and  the  amount  of  the  debt  as  stated 
in  the  recitals  referred  to.  The  question  to  be 
decided  is,  whether  enough  appears  in  the  plea  to 
show  that  the  bank  is  legally  bonnd  to  perform 
ita  part  of  the  bargun.  The  af^reement  between 
the  bank  and  Goodman,  stated  in  the  plea,  is  to 
the  effect  that  Qoodman  should  execute  to  the 
bank  a  release  of  the  equity  of  redemption,  and 
that,  in  oonsideration  thereof,  the  bank  should  not 
prove  any  debt  npon  the  estate.  The  agreement 
IB  verbal,  but  is  alleged  to  have  been  entered  into 
on  the  part  of  the  bank  by  Johnson,  who  is  stated 
to  be  "  Its  manager  and  dmy  anthorised  agent."  It 
must,  therefore,  be  taken  that  Johnson  was  clothed 
with  the  proper  and  neoessary  authority  from  tiie 
bank  (whatever  the  form  of  it  might  be)  to 
make^e  agreement  on  its  behalf.  This  agree- 
ment having  been  made,  Goodman  performed  his 
part  of  it  by  executing  a  conveyance  and  release 
of  the  property  and  the  equity  of  redemption  to 
the  bank,  as  stated  in  the  plea.  This  release  was 
indorsed  on  the  original  mortg^a^  which  waa 
presumably  in  the  bank's  possession ;  and  it  is 
averred  that  the  bank  never  proved  its  debt  upon 
the  estate.  -  If  these  averments  be  true,  it  cannot 
be  doubted  that  both  parties  have,  in  point  of 
fiust,  acted  on  and  bad  the  benefit  of  the  agree- 
ment. But  it  was  objeoted  that,  the  agree- 
ment not  bdng  nnder  the  seal  of  the  bank,  it  was 
not  legally  binding  upon  it.  Assuming  this  might 
be  BO,  whilst  the  agreement  remained  executory,  it 
was  contended  in  answer  that  after  Goodman  bad 
performed  his  part  of  it  by  the  oonveyanoe  and 
release  of  tiie  property,  the  Iwnk  was  precluded 
from  proving  the  balance  of  its  debt,  md  there- 
fore that  the  consideration  had  not  fiuled.  Their 
Lordships  think  that  the  authorities  support  this 
contention.  If,  when  the  other  party  had  per- 
formed his  part  of  the  agreement,  and  the  corpora- 


tion had  taken  the  benefit,  it  should  seek  to 
repudiate  its  own  part  of  the  agreement,  and  to 
prove  its  debt,  such  attempted  repudiation  would 
amount  to  a  fraud,  which  a  court  of  eqnity  would 
not  suffer  to  prevail :  (See  WUion  v.  The  W»$t 
HarOfpool  EaUuay.  2  De  G.,  J.  &  8.  475 ;  11 
L.  T.  Eep.  N.  S.S27,  692 ;  Orook  v.  Corporation  of 
Be<rford,h.  Bep.  6  Ch.  551;  25  L.  T.  Sep.  N.  S. 
1.)  In  the  case  dted  at  the  bar  {The  Mayor  of 
Kiddenmn$t«r  v.  Hardtaiek  (L.  Bep.  9  Ex.  13 ;  29 
L.  T.  Bep.  N.  S.  611),  where  the  corporation  sued 
the  defendant  for  refusing  to  take  a  lease  of  certain 
tolls  under  an  agreement  entered  into  with  the 
corporation,  but  not  under  its  seal,  Kelly,  C.B. 
affirmed  the  principle  of  the  above  decisions.  He 
said :  "  I  will  observe  that  if  it  appeared  in  the 
present  case,  as  in  that  case  (referring  to  EeeU- 
ticuticai  CommitBioners  v.  IferraZ,  L.  Aep.  4Ex. 
162),  that  the  contract  had  been  performed  and 
carried  into  effect  by  both  parties,  and  that  the 
plaintiff  had  had  the  benefit  of  that  performanoe, 
the  defendant  would,  no  doubt,  have  been  entitled 
to  file  bis  bill  for  specific  pierformance."  The 
learned  Chief  Baron  obviously  could  not  have 
contemplated  an  entire  performanoe  by  both 
parties,  but  a  partial  performance  only,  for  other* 
wise  no  necessity  for  a  bill  for  spedfio  performanoe 
could  arise.  Bat,  whilst  affirming  tne  principle 
referred  to,  the  Chief  Baron  held  that,  in  the  par- 
ticular case,  no  part  performanoe  had  been  shown 
before  the  happoiing  of  the  breach  complained  of. 
In  the  present  case  the  official  assignee  had  com- 
pletely performed  hia  part  of  the  contract  by  exe- 
cuting' the  release.  That  conveyance  vested  the 
etjnilable  property  in  the  bank,  which  not  only 
did  not  repudiate  the  conveyance,  but  accepted  it, 
by  allowing  it  to  be  indorsed  on  the  original 
mortgage,  and  abstaining^  from  pr.ovine  the 
balance  of  its  debt,  and  is  now  estopped  from 
repudiating  it  by  asserting  a  title  under  it  on 
record.  (See  The  Mayor  ofThetford's  ease,  1  Salk. 
192.)  The  observations  which  have  been  already 
made  meet  most  of  the  reasons  advanced  in  the 
judgments  of  the  learned  judges  below.  It  is 
true,  as  Molesworth,  J.  observes,  that  the  deed 
contains  no  release  or  covenant  not  to  prove  the 
debt,  but  that  was  provided  for  in  the  previous 
agrenment,and  the  combined  effect  of  this  agreement 
and  the  conveyance  was,  in  their  Lordships'  view, 
nnder  the  oircumstanoes  already  detailed,  to  pre- 
clude the  bulk  from  proving.  The  learned  Chi^ 
Justice,  in  his  jud^ent  on  appeal,  remarks  that, 
to  oonstitnte  a  vahd  sale,  a  price  should  be  fixed 
by  the  parties,  and  that  that  condition  was  not 
complied  with  because  the  value  of  the  equity  of 
redemption  is  virtually  made  to  depend  on  the 
amount  of  the  dividend  whioh  may  chanoe  to  be 
paid.  This  reasoning  is  scarcely  applicable  to 
the  present  case,  because  npon  the  figures  on 
whioh  the  parties  dealt,  and  which  for  the  present 
purpose  must  be  assumed  to  have  been  honestly 
arrived  at,  the  equity  of  redemption  was,  eat 
hypotheii,  of  no  value.  Their  Lordships  agree 
with  what  the  Chief  Justice  has  said  respecting 
the  protective  effect  of  the  27th  section,  but  they 
consider,  for  the  reasons  already  given,  that  the 
release  in  question  is  not,  primd  fade,  beyond 
the  scope  of  the  assiniee's  authority.  Other 
points  have  been  arguM  at  the  bar.  On  the  part 
of  the  bimk  it  was  contended  that  the  plaintiff 
could  not  disaffirm  the  transaction,  even  if  the 
official  assignee  might  have  done  so;  and,  farther. 
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that  the  tranaaction  beinp  at  most  voidable,  some 
«liBtuict  act  or  proceedings  should  have  been 
taken  to  impeach  it.  The  dedsion,  however,  at 
irhich  their  Lordships  have  arrived  renders  it 
tinneoessary  at  this  stage  of  the  salt  to  consider 
tiiese  points.  Their  Lordships  are  fally  sensible 
of  the  inconvenienoe  of  determining  the  rights  of 
the  parties  upon  a  plea  which  is  somewhat  bare  in 
its  averments,  and  is  itself  sapported  by  an 
answer.  Possibly  the  conveyance  and  release 
may  be  affected  by  eztianeons  fiMJts.  Whilst, 
therefore,  they  are  of  opinion,  for  the  reasons 
above  given,  that  the  plea  ought  not  to  be  over- 
ruled, they  think  the  proper  order  to  be  made  is, 
that  the  benefit  of  tne  plea  be  saved  to  the 
faeariiu;  of  the  cause,  the  parties  bemg  at  liberty 
to  make  snob  additions  to  and  amendments  <n 
thdr  pleadings,  not  inconsistent  with  the  mles 
and  praotioe  of  the  court  below,  as  they  may  be 
advised.  Their  Lordships  will,  therefore,  humbly 
advise  Her  Majesty  to  reverse  the  orders  appealed 
-from,  and  to  direct  that  in  lien  thereof  an  order 
be  made  as  above  stated.  They  think  that  the 
-costs  occasioned  by  the  bearing  of  the  plea  in  the 
courts  below  should  be  ccets  in  the  cause.  The 
^pellant  will  have  the  costs  of  the  appeal  to  Her 
Majesty. 

Solicitors  fbrthe  ^pellants,  Mturay,  Hutchins, 
and  Stirling. 

Solidtors  for  the  respondent,  ZIma  and  Bogeri 
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Jan.  17, 18,  emd  20. 

<Be{bre  Jaios,  Baogauat,  and  BBjurmux,  LJ'J.) 

Be  Thb  Gold  Cohiakt  (Likiied).  (a) 

CotnpoMU — Windmg-t^t — Voluntary  winding-up— 
Bharenoldtii't  petition  for  compiiUory  order — 
Supervition  crder  —  Alleged  frmtdvieKl  allot- 
meiti — £ea«w  to  nee  UquiuUUor'e  name — Fraud 
on  pubUe — AUoiment  o/paid-vp  sharee, 
A  vtAtmtary  winding-up  it  a  bar  to  the  maldng  of 
a  eompvleory  trinaing-up  order  on  a  ahareholder't 
petHion,  vmiete    there  hae   been  fraud   m  the 
pa»«ing  of  Ike  reeoHnUion  for  a  vohmtairy  winding- 
«p,  or  ih«  reeohUion  hcu  been  paeeed  by  the  ore- 
ponderating  injbienee  of  directors  or  others  whose 
conduct  is  alleged  to  require  investigation, 
A  company  was  ineorporaied  t»  1873,  with  a  regis- 
tered eapHal  of  lOO.OOOL  tn  II.  shares,  for  ae- 
quuring  and  working  a  mine.    One  of  the  artioles 
of  assoeicttion  provided  that  the  directors  miaht 
aOot  and  issue  shares  on  stteh  terms  as  they 
should  think  fit,   and  that  if  at  any  time  it 
thould  appear  to  them  that  the  capital  of  the 
company  for  the  time  being  subscribed  would 
be  st^ieient  for  the  purposes  of  the  company, 
ihey  might  aUot  any  shares  whiA  then  remained 
■unallotted  to  and  among  Ae  Aen  shareholders, 
in  proportion  to  the  number  of  shades  respective 
held  by  them,  and  such  shares  might  be  so  allotted 
a*  fuUy  or  partially  paid-up  shares,  althovgh  no 
moneys  might  be  reeetoed  by  the  company  in 
respect  of  such  shares  from  any  allottee  thereof. 

(•)  BeforUd  bj  H,  Put.  Eiq.,  B»iriit«r'*t-L>w. 


WUhin  two  monOis  after  lAe  incorporation  of  the 
company,  when  25,000  shares  had  been  allotted, 
some  for  cash  and  others  for  various  alleged  eon- 
siderations,  a  contract  too*  signed  beiiveen  the 
company  and  all  persons  who  were  then  holders  of 
shares,  by  which  it  was  agreed  that  all  the  re- 
maining 75,000  shares  should  be  divided  between 
the  eaisting  shareholders  in  proportion  to  their 
holdings,  and  allotted  to  them  as  fully  paid-up 
shares.  This  contract  was  registered,  and  Oie 
allotments  were  made  accordingly,  wUhottt  any 
payment  being  made  in  respect  of  the  shares  so 
allotted.  In  May  1877  resolutions  were  duly 
passed  for  a  voluntary  winding-up  of  tli*  com- 
pany, and  appointing  the  secretary  of  the  com' 
pony  liquidator. 

After  the  voluntary  winding-up  had  gone  on  for 
several  months,  a  shardulder  who  had  bought 
100  shares  in  the  company,  at  11.  Oe.  9<2.  per 
share,  from  one  of  the  subscribers  of  the  memoT' 
andum  of  assocfiation,  who  was  also  one  of  the 
aUottees  of  the  freely  allotted  shares,  heUevinq 
II.  to  have  been  paid  on  ecuk  share,  presented 
a  petition  for  the  oon^pvlsory  unnding-up  of  the 
company,  on  the  ground  that  the  allotment  of  the 
75,(K)0  Aaree  toot  fraudulent  and  required  in- 
vestigation, and  VuU  the  directors  arid  their 
friends  ought  to  be  made  to  account  for  &e  profit 
made  by  the  sale  of  those  shares. 

Held  (reverting  the  deoiaion  of  MaUnt,  V.Ci, 
that  the  petitioner  was  preduded  by  &e  voluntary 
winding-upfrom  obtaining  a  compulsorywinding- 
up  order. 

Held  also,  that,  objectionable  at  wot  the  dause  in 
the  articles  of  association  empowering  the  di- 
rectors to  allot  the  shares  as  fuUy  paid-up,  the 
ease  did  not  entitle  the  petitioner  to  a  supervision 
order,  or  to  leave  to  use  the  liquidator's  name  in 
prosecuting  proceedings  against  the  directors, 
or  to  any  remedy  under  the  Companies  Acts, 
bid  that  his  remedy  was  by  action  against  the 
person  of  whom  he  had  bought  the  ihares. 

This  was  an  appeal  from  an  order  of  Malins,  Y.O.- 
for  the  compulsory  winding-up  of  the  abors- 
named  company. 

The  facts  of  the  case  are  sufficiently  stated  in 
the  following  judgment  which  was  delivered  oo 
the  6th  April  1878,  by 

Malins,  Y.C. — ^Thia  is  a  petition  presented  hv 
Mr.  Garter  asking  for  a  compulsory  order  to  wind> 
up  this  company,  which  is  called  the  Gk)Id  Gom- 
Dany  (Limited).  The  transactions  of  the  company 
have  been  of  a  most  extraordinary  and  unusual 
character  even  for  the  proceedings  of  joint-stock 
companies,  tor  it  appears  that  the  company  was 
formed  in  the  year  1873,  duly  registered  on  the 
26th  Nov.  in  that  year,  with  a  nominal  capital  of 
100,0001.  in  100,000  shares  of  IL  each,  and  in  the 
artioles  and  memorandum  of  association  there  is 
contained  a  power,  in  the  11th  section,  which  I 
have  never  seen  before,  and  I  hope  I  shall  never 
see  again,  and  which  certainly  ought  not  to  be 
found  in  any  articles  of  association.  This  is  it: 
"The  directors  may  allot  and  issue  shares  in  the 
present  capital  other  than  the  shares  mentioned 
in  clause  7  hereof,  to  such  persons,  upon  such 
terms,  and  at  such  times  as  they  may  think  fib- 
If  at  any  time  it  shall  appear  to  the  directors  that 
the  capital  of  the  company  for  the  tima  being 
subscribed  will  be  sufficient  for  the  purposes  of 
the  company,  they  may  allot  any  shares  which 
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then  remain  nnallotted  to  and  among  the  then 
fihareholdera  in  proportion  to  the  number  ot 
sharea  respectively  held  by  them,  and  snch  shares 
may  be  so  allotted  as  fully  or  partially  paid-up 
shares,  although  no  moneys  may  be  received  by 
the  company  in  respect  of  snch  shares  from  any 
aUottee  thereof."  It  is  not  for  me  to  say,  nor  do 
I  express  any  opinion,  -whether  this  clause  was 
inseited  with  a  fraudulent  intent,  bat  all  I  know 
38,  it  is  a  clause  which  may  very  well  be  turned 
to  fraudulent  purposes ;  and  I  am  by  no  means 
satisfled  it  was  not  so  turned  in  this  case,  although 
I  give  no  positive  opinion  upon  the  subject.  The 
coarse  taken  was  this.  According  to  the  state- 
ments [of  the  directors  of  this  company,  25,000Z. 
only  was  taken  up  in  shares,  this  company 
being  formed  in  November  1873,  and  in  the 
following  month  of  Jannaiy  it  was  positively 
impossible  for  them,  after  the  expiration  of 
abont  six  weeks,  to  form  any  opinion  as  to 
what  capital  would  be  necessary  to  work  the 
mine.  But  this,  at  all  events,  is  perfectly  clear, 
tliat  if  they  bad  come  to  this  reasonable  and 
satisfactory  conclusion  that  the  money  they 
had  already  raised  on  the  shares  issued  was 
sufficient  to  work  the  mine,  the  proper  course 
was  to  resolve  not  to  issue  any  more  shares 
until  they  were  wanted,  but  to  keep  them  in 
reserve  if  they  sbonld  be  wanted.  But  instead  of 
that  they  hold  a  meeting  and  they  allot  to  every 
man  who  held  shares,  in  round  numbers,  I  believe 
three  shares  for  every  share  which  was  then  held, 
ao  that  I  find  in  the  comparative  statement  which 
is  in  evidence,  taking  Mr.  Aspinall  first,  he  held 
500  shares — whether  he  had  paid  for  them  I  think 
IS  exceedingly  doubtful,  and  on  the  evidence 
before  me  I  should  say  he  had  not.  Having  500 
shores,  part  of  the  25,000,  they  allot  to  him  on 
the  15th  Jan.  1500  more  shares.  To  Mr.  Atten- 
borongh,  the  chairman  of  the  company,  who  held 
575  snares,  they  allot  1725  shares,  making  up 
2300,  and  so  I  might  go  through  the  whole  list ; 
tA  every  man  who  held  any  of  we  25,000  shares  in 
lOBnd  numbers,  three  free  shares  wpre  issued  to 
him  for  every  share  be  then  held.  Now,  could  there 
be  any  fair  object  in  this  P  The  only  fair  way  of 
wnying  on  the  business  of  the  company  is  that 
irhicb  i  (X)inted  out — if  thev  had  capital  enough 
not  to  issue  any  more ;  and  no  man  of  business 
wOl  venture  to  say  that  he  could  be  justified  in 
ezpcesaing  an  opinion  in  January,  as  to  a  company 
formed  in  the  previous  November  to  work  a  mine, 
how  much  capital  would  be  required.  What  then 
could  have  been  the  object  of  this  operation  P 
Gould  it  have  been  fairP  Gould  it  have  been 
straightforward  P  It  is  impossible,  on  the  only 
explanation  I  have  given,  to  come  to  the  conclu- 
sion that  nothing  but  straightforward  and  honour- 
able dealing  was  intended.  How  did  it  work  P 
Every  one  of  these  men — some  of  them  were 
wealthy  men,  I  suppose,  and  some  were  poor  men 
— but  every  man  who  had  one  share  would  have 
three  more,  and  if  he  had  100  he  had  300  more 
pat  into  bis  power,  which  he  was  at  Uberty  to  go 
into  the  market  with  ;  and  in  this  wretched  con- 
cern I  am  sorry  to  find,  amongst  various  attempts 
which  could  only  have  been  founded  on  fraud,  was 
an  attempt  to  obtain  a  settling  day  on  the  Stock 
Exchange.  To  obtain  snch  a  settling  day  could 
only  have  been  done  by  fraud  ;  but  it  appears  by 
this  petition,  and  the  evidence  in  support  of  it, 
that  the  committee  of  the  Stock  Exchange  on  this 


occasion  were  not  imposed  upon,  for,  having  dis- 
covered the  state  of  affairs,  they  refused  a  settling 
day,  and  therefore  the  shares  have  never  been  in 
any  official  list ;  but,  nevertheless,  it  appears  they 
have  been  extensively  sold  on  the  Stock  Exchange. 
I  repeat,  therefore,  straightforward  and  honest 
dealing  could  not  have  dictated  the  course 
which  was  adopted ;  to  have  shares  which  were 
really  of  no  value,  but  to  give  an  opportunity  or 
going  into  the  market  and  saying  they  were  of 
value,  and  getting  money  upon  them,  certainly 
afforded  an  opportunity  which  in  fair  dealings 
and  mercantile  transactions  could  not  be  right. 
Now  the  petition  of  Mr.  Carter  says,  that  in  June 
1875,  in  consequence  of  the  representations  made 
of  the  flourishing  condition  of  this  company,  he 
was  induced  to  buy  of  Mr.  Edward  Vickers,  one 
of  the  persons  who  signed  the  memorandum  of 
association.  Having  600  shares,  he  had  1800 
free  shares  allotted  to  him,  and  what  was  the 
effect  of  this  P  Mr.  Vickers,  who  knew  the 
affairs  of  the  company,  had  thus  pat  into  his 
power,  if  he  was  inclined  to  exercise  the  power, 
a  very  g^eat  instrument  of  fraud ;  because  he  had- 
no  less  than  1800  shares  for  which  he  had  not 
paid  a  single  farthing,  with  which  he  had  'the 
opportunity  of  going  on  to  the  market  and  say- 
ing, "  These  are  fine  things,  they  are  paid-up 
shares,  I  will  sell  them  at  11.  per  share. 
On  the  2nd  June  1875,  at  a  time  when  it  is  evident 
by  the  banking  book  of  the  company  that  it  was 
an  utter  failure,  this  Mr.  Yickers  who  sold  these 
shares,  and  the  directors  who  were  managing  the 
affairs  of  the  company,  and,  indeed,  everybody- 
who  had  the  slightest  knowledge  of  the  eifairs, 
must  have  been  perfectly  convinced  that  the  thing- 
was  an  utter  failure,  which  ought  to  have  beeU' 
wound-up  at  that  time,  and  nothing  could  justify 
the  selling  of  shares  by  any  person  who  had  any 
knowledge  of  the  company.  Mr.  Vickers  goes 
into  the  market,  and,  unfortunately  for  himself, 
Mr.  Carter  goes  there  too,  and  is  induced  to  buy 
these  shares  at  a  small  premium  of  9d.  He  buys 
these  12,  shores  at  12.  Oa.  9d.  when  they  were  not 
worth  a  farthing,  when  he  might  as  well  have 
thrown  his  money  into  the  Thames.  They  were- 
utterly  worthless,  he  finds  himself  imposed  upon, 
and  therefore  I  cannoc  wonder  that  he  desires  to 
have  these  transactions  looked  into.  The  only 
thing  that  surprises  me  is,  that  Mr.  Garter,  having- 
lost  only  1032.  by  this  transaction,  would  not 
rather  submit  to  the  loss  than  embark  in  a  litiga- 
tion such  as  he  has  had  on  this  petition,  where  he 
has  been  met  by  every  kind  of  opposition. 
But  now  what  is  the  subsequent  course  adopted  ?- 
In  1875  it  appears  by  the  banking  account  they 
were  in  a  staie  of  utter  exhaustion,  for  it  is  evident 
by  the  pass-book  that  the  balance  against  them 
on  the  5th  June  1875  was  1222.  I  find  during  the 
succeeding  half-year  theit  total  receipts  were 
124L,  and  the  balance  against  them  was  42. 12g.  id. 
In  1876  the  total  receipts  seem  to  have  been  1992., 
and  it  ended  with  a  balance  against  them  of 
752.  12».  4d.  In  May  1877  they  began  their  year 
with  a  balance  in  hand  of  352.,  they  receive  302.  in 
the  month  of  May  1877,  that  is,  their  total  receipts 
were  652.,  and  that  is  all  paid  away,  leaving  a 
balance  against  them  of  142.  2s.  Ad. ;  and  it  was  in 
this  state  of  things  that  in  the  month  of  May  they 
resolved  to  -wind-up  voluntarily.-  It  seems  that 
they  got  a  meeting  composed  of  seventeen  persons,, 
of  whom  four,  for  what  reason  I  do  not  know,  I 
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«Dppo8e  from  some  timicKty  of  character,  would 
itot  TOte  one  way  or  the  other.  That  left  thirteen 
persons  present,  of  whom  eleven  voted  for  a 
Tolnntary  winding-op,  and  two  voted  against  it. 
Therefore,  so  far  as  the  reqnisite  majority  was 
required,  they  had  it,  becaase  it  reqoiree  a 
majority  of  three-fonrths.  Those  who  declined 
to- vote  I  most  consider  as  if  they  had  not 
been  present,  and  therefore  I  can  only  treat 
the  thirteen  persons  for  the  purpose  of  the 
Act  as  having  been  present,  and  of  coarse  the 
eleven  is  more  than  three-fonrths  of  thirteen,  and 
they  had  therefore  the  requisite  majority.  Bat 
how  was  this  composed  ?  It  tarns  oat  that  the 
persons  who  held  the  meeting  were,  the  majority 
of  them,  as  I  collect,  persons  who  bad  been 
engaged  in  the  original  transaction,  who  had 
adopted  this  most  improper  coarse  of  allotting  to 
themselves  three  free  snares  for  every  one  share 
which  had  been  taken.  What  was  their  object 
therefore  in  meeting  thas  P  To  screen  themselves, 
40  protect  themselves,  and  to  blind  the  public  so 
far  as  the  public  had  had  to  deal  with  them  in 
these  transactions,  and  accordingly  they  appoint 
their  own  secretary,  who  has  been  their  servant 
from  the  beginning,  who  has  aided  and  abetted 
them  in  all  these  transactions — they  appoint  him 
liquidator,  and  no  wonder  therefore  they  are  very 
desirous  that  the  management  of  the  Uqnidation 
«f  this  company  ehonld  remain  in  his  hands,  a 
person  who  is  perfectly  friendly  to  them,  and  who 
It  is  perfectly  plain  never  intends  to  take  a  single 
«tep  which  shall  be  disagreeable  to  a  single  direc- 
tor of  the  company,  and  certainly  to  do  nothing 
for  the  benefi*-  of  the  creditors.  Amongst  the 
-extraordinary  things  I  have  heard  is  a  letter 
written  by  a  creditor  of  the  company  in  June  1877. 
"Is  there  any  hope  of  my  being  paid?"  It  was 
only  an  accountant  who  had  been  employed,  and 
the  amount  was  only  35Z.  "  Is  there  any  hope  of 
my  being  paid  P"  "  Oh,  yes,  there  will  be  plenty 
to  pay  you,"  is  the  reply.  However,  he  does  not 
get  his  money ;  he  writes  shortly  afterwards  and 
gets  an  answer,  "There  will  not  be  a  single 
fiurthing  for  any  creditor,  and  all  the  assets  of  the 
company  are  2501."  That  is  the  substance  of 
it.  And  one  of  the  most  eztraordinaiy  things  in 
this  case  is,  that  I  have  actually  had  counsel  ap- 
pearing for  creditors  opposing  this  petition, 
a  thing  I  have  never  seen  before — creditors 
opposing  a  petition  which,  if  acceded  to,  may 
give  them  something,  and  cannot  cost  them 
anything,  because  the  creditors  are  not  liable 
to  pay  the  expenses  of  the  winding-op.  What 
oonclnsion  can  I  come  to,  but  that  the  directors 
who  have  been  guilty  of  these  practices  are 
very  desiroos  to  Keep  the  winding-op  in  the 
hands  of  their  firiend,  the  secretary,  and  thas 
escape  all  investigation  of  the  transactions  which 
appear  to  me  eminently  to  call  for  investigation. 
I  give  no  opinion  what  the  result  may  be,  but  it 
does  seem  to  me  it  is  a  case  in  which  it  is  proper 
that  the  transactions  of  this  company  and  the 
accounts  of  this  company  shonid  be  investigated, 
for  I  am  not  at  all  satisfied  that  the  money  which 
is  represented  to  have  been  paid  has  been  paid. 
Of  this,  at  all  events,  I  am  satisfied,  that  the 
present  liquidator  will  never  investigate  it,  and  I 
am  satisfied  that  if  I  appoint  a  liquidator  he  will 
investigate  that,  and  will  see  whether  all  the 
money  stated  to  have  been  paid  by  the  persons  for 
their  shares  has  in  fact  been  paid,  or  whether 


they  are  not  liable  to  pay  something  mora 
for  the  shares  they  admit  they  too^  even 
if  the  issue  of  the  free  shares  ia  valid.  The 
petition  has  been  opposed  on  varions  groonds; 
amongst  others,  that  1  have  no  aothority  to  make 
a  oompnlsory  order  to  wind-op  after  a  volontarv 
winding-up.  I  confess  I  am  much  inclined  to  look 
at  that  meeting  which  resolved  n^n  the  winding* 
op  as  a  delusive  meeting,  having  no  good  faith  m 
it ;  held,  in  my  opinion,  as  it  appears  to  me  at 
present,  mainly  for  the  purpose  of  screening  the 
directors,  smothering  the  transactions  of  this 
company,  and  keeping  them  from  any  investiga- 
tion. But,  however,  1  am  told  by  Mr.  Deane  (who 
in  the  absence  of  his  leader,  Mr.  Bristowe,  argned 
this  case  extremely  well,  and  in  a  manner  entirely 
satisfactory  to  me)  that  I  cannot  do  this  in  the  face 
of  the  145th  section  of  the  Companies  Act  1862, 
which  is  in  these  words :  "  The  voluntary  winding- 
up  of  a  company  shall  not  be  a  bar  to  the  right  of 
any  creditor  of  suoh  company  to  have  the  same 
wound-up  by  the  court,  if  the  court  is  of  opinion 
that  the  rights  of  snch  oreditor  will  be  prejudiced 
by  a  volantary  winding-up."  It  was  fairly  argued 
by  Mr.  Deane,  that  u  a  volantaiy  winding-op  ot 
a  company  shall  not  be  a  bar  to  the  right  of  any 
oreditor  of  suoh  company,  that  fairly  means  that 
it  is  a  bar  to  the  right  of  any  other  person  than  a 
creditor,  and  therefore  it  is  a  bar  to  the  right 
of  a  shareholder.  Bat  Mr.  Higgins  has  drawn 
my  attention  to  the  authorities  collected  npon 
that  section  in  Mr.  Baddey's  hook,  at  page  267-8, 
from  which  it  appears,  and  particularly  by  the 
case  of  Be  Liltlehampton  Steamship  Company  (11 
L.  T.  Rep.  N.  8.  725;  34  Beav.  256;  and,  on 
appeal,  12  L.  T.  Sep.  N.  S.  8 ;  2  De  G.  J.  &  S.  521), 
that  it  has  not  been  the  practice  of  the  coart  to 
oonsider  that  as  an  abaolate  bar,  but  to  look  at  all 
the  surrounding  oiroomstancea,  and  if  it  seas 
that  the  resolution  to  wind-up  voluntarily  has  been 
obtained  nnder  such  circnmstances  as  to  rsqoiro 
further  investigation,  the  court  will  make  a  com- 
pulsory order.  Then  another  point  was,  that  it  was 
unnecessary  to  make  such  an  order,  because  the 
remedy  may  be  obtained  under  the  138th  ssotion. 
It  was  argued  by  Mr.  Wilkinson  that,  whatever 
they  could  get  under  a  compulsory  winding-up, 
could  be  obtained  under  that  section,  which  is, 
that  "  where  a  company  is  being  woond-up  volun- 
tarily, the  liquidators,  or  any  contributory  of  the 
company,  may  apply  to  the  court  in  England,  Ire- 
land, or  Scotland,  or  to  the  Lord  Ordinary  on  the 
Bills  in  Scotland  in  the  time  of  vacation,  to  deter- 
mine any  question  arising  in  the  matter  of  suoh 
winding-op,  or  to  exercise,  as  respects  the  enforc- 
ing of  calls,  or  in  respect  of  any  other  matter,  all 
or  any  of  the  powers  which  the  court  might  exer- 
oise  if  the  company  were  being  woond-op  by  the 
ooort ;  and  the  Court  or  Lord  Ordinary,  in  the 
case  aforesaid,  if  lotisfied  that  the  determination 
of  soch  question,  or  the  required  exercise  of 
power,  will  be  just  and  benencial,  may  accede, 
wholly  or  partially,  to  snch  application  on  suoh 
terms,"  and  so  forth.  I  am  satisfied  that  practi- 
cally it  will  be  impossible  to  have  a  proper  inves- 
tigation on  any  application  luider  that  section,  and 
it  would  be  utterly  impossible,  in  my  opinion,  that 
any  proper  investigation  of  the  transactions  of 
this  company  could  take  plaoe  while  the  friendly 
liquidator  remained  in  office,  the  servant  of  the 
men  who  had  been  guilty  of  these  practices  of 
which  so  much  complaint  has  been  made.    This 
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case  illustrates  very  foroiblv  the  rule  wUch  I  have, 
by  the  advice  of  my  chief  clerkB,  f  oanded  on  their 
experience,  directed  them  to  adopt,  in  no  case 
trhatever  to  appoint  any  official  of  the  company 
liqaidator.  They  are  always  nnder  some  improper 
innnences,  and  you  cannot  get  as  fair  an  investi- 
gation in  an  impartial  and  proper  manner  from  a 
secretary,  or  even  a  co-director,  as  from  a  person 
irho  woald  be  indifferent  in  the  matter.  Therefore 
my  g^eat  object  in  making  the  oompolBory  order 
which  I  intend  to  make  in  this  case  is,  that  I  may 
have  an  impartial  and  indifferent  liqaidator,  and  I 
shall  take  care  to  select  some  man  folly  competent 
to  do  it,  to  investigate  the  affairs  of  this  company, 
and  to  see  whether  the  moneys  which  are  alleged 
to  have  l)een  paid  by  these  directors  have  been 
paid,  and  to  bring  before  the  coort  in  the  proper 
maimer  the  qaestion  of  the  liability  on  these 
transactions,  which  are,  in  my  opinion,  of  the 
most  blameable  character.  Whether  the  directors 
have  incurred  a  liability  or  not,  these  are  proceed- 
ings which  no  court  can  approve.  They  are,  in 
my  opinion,  so  improper  from  the  beginning  to 
the  end,  that,  if  they  were  not  frandident,  they 
were  calculated  to  be  the  means  of  fraud,  as  I  am 
perfectly  clear  chat  they  have  been  the  means  of 
fraud  wnen  I  find  that  they  have  been  the  means  of 
selling  these  shares  at  a  premium,  at  a  time  when 
eiverybody  connected  with  the  company  perfectly 
w^  knew  that  the  company  was  in  the  last  stage 
of  decay  and  ruin.  On  all  these  grounds  therefore  I 
make  the  usual  order  to  wind-up  oompulsorily. 
From  this  decision  the  company  appealed. 

J.  Pearson,  Q.O.  (who,  with  J.  Wilhituon,  ap- 
peared for  the  company),  being  absent  through 
illness,  the  appeal  was  opened  by 

Brittotne,  Q.G.  (who,  with  Deane,  appeared  for 
shareholders  in  the  same  interest.) — The  order  for 
a  compulsory  winding-up  was  wrongly  made. 
The  petitioner  is  a  paid-up  shareholder,  aud  is 
subject  to  no  liabilitv  in  respect  of  his  shares. 
Thai  it  is  well  settled  that  a  shareholder  cannot 
obtain  a  compulsory  winding-up  order  after  a 
voluntary  winding-up  has  commenced.  The 
146th  section  of  the  Companies  Act  1862  is  really 
conclusive  on  this  point,  for  a  provision  that  the 
voluntary  winding-up  of  a  company  shall  not  be  a 
bar  to  the  right  of  any  creditor  of  such  company 
to  have  the  same  wound-up  by  the  court  leaas  to 
the  necessary  inference  tluit  it  is  intended  to  be  a 
bar  to  any  one  other  than  a  creditor.  Turner, 
L  J.  says,  in  B«  The  Bank  of  Oibraltar  and  Malta 
(13  L.  T.  Bep.  N.  S.  387 ;  L.  Rep.  1  Oh.  74) :  "  The 
145th  section  seems  to  give  the  right  to  such  an 
order  to  creditors  only,  and,  as  it  seems  to  me,  not 
without  reason,  for  the  contributories  must  be  bound 
by  the  resolution  to  wind-up  voluntarily,  and  it 
would  be  strange  if  any  of  them  should  after- 
wards be  allowed  to  destroy  that  resolution  by 
obtaining  such  an  order."  In  Be  Beatyolaia 
Wine  Company  (17  L.  T.  Bep.  N.  S.  399  ;  L.  Bep. 
3  Oh.  15),  Holt,  L.J.  held  that  the  court  will 
not,  in  general,  at  the  instance  of  a  contributory, 
interfere  with  a  voluntary  winding-up,  even  by 
ordering  it  to  continue  nnder  supervision,  unless 
there  has  been  fraud  or  undue  influence  in  passing 
the  resolution ;  and  no  such  case  is  made  out  here. 
In  Be  Littlehampton  8team»hip  Company  (11  L.  T. 
Bep.  N.  S.  725 ;  34  Bear.  256)  the  petition  was 
presented  before  the  resolution  for  a  voluntary 
winding-up  was  passed,  and  that  distinguishes  it 


from  the  present  case.  In  Be  London  Flowr 
Oompany  (17  L.  T.  Bep.  N.  S.  636)  Stuart,  V.O. 
made  a  compulsory  winding-up  order  on  a  oontri- 
butory's  petition,  but  the  order  was  discharged  on 
appeal :  (19  L.  T.  Rep.  N.  S.  136.)  Here  th» 
charge  of  fraud  completely  fails.  The  acts  of  the 
directors  were  perfectly  fair,  and  were  justified  by 
the  articles  of  association,  and  the  petitioner 
acquired  his  shares  with  full  knowledge,  or 
means  of  full  knowledge,  of  all  the  trans- 
actions. 

J.  WUkimon,  for  the  company,  followed  and 
supported  the  same  comtentions,  arguing  that  the- 
petitioner  must  be  taken  to  have  known  the- 
artides  of  association  nnder  which  the  free  allot- 
ment of  shares  was  made. 

Higgins,  Q.O.  and  Osijoald  for  the  petitioner. — 
Hie  issue  of  the  75,000  shares  without  consideration 
was  a  clear  contravention  of  the  provisions  of  the 
Oompanies  Acts  1862  and  1867,  and  the  directors 
are  liable  to  account  for  the  shares  freely  given 
away  by  them,  notwithstanding  the  11th  clause  of 
the  articles.  No  clause  in  articles  of  association 
can  empower  directors  to  give  away  shares,  which 
must  be  paid  for  either  in  money  or  in  money'» 
worth.  The  25th  section  of  the  Companies  Act 
1867  does  not  make  a  bad  transaction  good  if  the 
contract  is  registered,  but  makes  a  good  transao- 
tion  bad  unless  the  contract  is  registered.  The- 
allottees  of  the  free  shares  are  also  liable  because 
they  have  paid  nothing  for  them : 

Re  Baglan  Hall  ColUery  Company,  23  L.  T.  Bep> 

N.  S.  60;L.  Eep.  5Ch.  346; 
The  Beeietu  for  the  lUiutration  of  Practical  Know~ 

lege  v.  Abbott,  2  Beav.  559 ; 
New  Sombrero  Company  t.  Erltnjer,  36  L.  T.  Eep. 

N.  S.  222;  L.  Bep.  5  Ch.  Div.  73; 
Photphate  Oeviage  Company  v.  Harlmont,  37  L.  X- 

Eep.  N.  S.  9 ;  L.  Bep.  5  dh.  Div.  394. 

[James,  L.  J. — Those  decisions  all  appear  to  rest 
upon  the  fiduciary  position  of  the  persons  heldr 
liable.  Here  the  property  of  the  company  has  not- 
come  into  the  hands  of  any  person  in  a  fiduciary 
position.]  At  all  events,  the  transactions  require 
mvestigation,  which  is  hopeless  under  a  volunta^ 
winding-up.  [Jahes,  L.J. — The  question  is- 
whether,  a  voluntary  winding-up  having  com- 
menced, the  Act  gives  us  jurisdiction  to  order  »- 
compulsory  winding-up  where  no  petition  has  been 
presented  before  the  voluntary  winding-up.  Bag- 
OALLAT,  L.J. — Is  there  any  case  where  such  ani 
order  hM  been  made  except  where  fraud  was 
proved  P]  That  was  the  case  in  Be  Fire  Annihi- 
lator  Oompaiay  (8  L.  T.  Bep.  N.  S.  412 ;  32  Beav. 
561).  Be  London  Flow  Company  (uhi  «up.)  and 
Be  The  West  Surrey  Tanning  Company  (L.  Repi 
2  Eq.  737)  are  in  our  favour.  Be  The  Littlehamp- 
ton ateamehip  Gompamy  (11  L.  T.  Bep.  N.  S.  725 ;. 
12  L.  T.  Bep.  N.  S.  8)  is  a  case  directly  in  our 
&vonr.  As  for  the  observations  of  Turner,  L.J. 
in  Be  The  Bcmk  of  Oibraltar  and  Malta  {ubi  sup.), 
they  are  mere  obiter  dicta.  It  makes  no  difference 
whether  the  shareholder  presents  his  petition 
before  or  after  the  resolution  for  a  voluntary 
winding-up.  The  Act  makes  no  such  difference. 
At  all  events,  the  court  has  clear  jurisdiction 
under  sect.  147  of  the  Companies  Act  1862  to 
make  a  supervision  order.  At  the  very  least,  we 
have  made  a  sufficient  case  for  obtaining  leave  to 
proseonte  proceedings  against  the  directors  in  the 
liquidator's  name. 
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Buddey  for  shareholders  in  the  same  interest. 

No  reply. 

Jaxbs,  L.J. — The  first  qaestion  raised  on  this 
^peal  is  a  very  important  general  question,  far 
beyond  the  mere  qaestion  involved  in  the  case 
bm>re  ns,  that  is,  whether  the  petitioner,  being 
a  shareholder,  has  a  ri^ht  to  what  is  nailed  a  com- 
polsory  order  foi  windmg-np,  after  there  has  been 
«  volontary  winding-np  resolved  on  by  the  com- 
^ny.  If  the  question  were  what  we  call  ret 
ttUegra,  I  myseU  should  have  come  to  tiie  oonda- 
«ion,  npon  the  true  oonstruction  of  the  Act  of 
f  arliament,  that  the  voluntary  winding-up  is  a 
bar,  or,  to  use  Mr.  Napier  Higgins's  expression,  is 
an  insuperable  bar  to  the  making  of  a  compulsory 
order  for  winding-up.  There  is  a  clause  in  the 
Act  which  provides  that  a  voluntary  winding-up 
shall  be  no  bar  to  an  application  by  a  cremtor 
for  a  compulsory  winding-up.  Expreesio  tmiui, 
generally  speaking,  est  exclueio  aUeritu.  Beyond 
ihat,  the  Act  does  appear  to  contain  a  great 
number  of  provisions  intended,  and,  it  seems  to 
me,  calculated  to  prevent  any  mischief  which 
might  otherwise  anse  from  any  wrong  done  to  a 
ahtfdiolder  by  the  voluntary  winding-up.  Now 
^ere  have  been  several  cases  in  the  courts  in 
which,  notwithstanding  that  language  in  the  Act, 
«  oonbibutoiy  has  obtained  an  order  for  winding- 
np  after  a  voluntary  winding-np.  The  leading 
'Oaae,  in  my  view  of  the  subject,  and  the  one 
which  seems  to  me  to  establish  the  principle,  is 
that  of  Be  Weil  Surrey  Taitning  Company 
<Ii.  Bep.  2  Eq.  737),  where  the  court  in  fact  came 
to  the  conclusion  that  the  voluntary  winding-up, 
or  the  resolution  to  wind-up  voluntarily,  was 
onder  the  oircnmstances  a  sham.  There  was  one 
man  whose  oondoct  was  impeached,  whose  deal- 
ings and  transactions  with  the  company  required 
investigation,  and  he  himself  had  a  complete  ma- 
jority of  votes,  so  that  he  could  by  his  own  votes 
liave  determined  that  no  proceedings  should  be 
taken  against  himself,  and  that  there  should  be 
no  investigation  into  his  dealings.  I  can  conceive 
a  case  in  which  that  might  apply  to  the  majority 
«f  the  shareholders,  that  is  to  say,  where  the  ma- 
jority of  the  eodsting  shareholders  were  so  mixed 
up  with  the  mattera  complained  of,  and  the 
matters  requiring  investigation,  that  the  resolu- 
tion of  »  general  meeting  would  be  a  decision  by 
an  interested  judge,  if  I  may  use  the  expression, 
by  persons  incompetent  to  decide  by  reason  of 
their  personal  interest  in  the  matter.  I  am  of 
e|nnion,  that  to  enable  the  court  to  make  such  an 
<wder  as  the  Yice-Chanonllor  has  made,  the  case 
most  at  all  events  be  brought  up  to  a  case  of  that 
Und,  that  is  to  say,  to  a  case  in  which,  from  the 
49rcamatanoes,  the  court  sees  that  the  sl^reholders 
cannot  be  trusted  to  determine  the  matter  for 
themselves.  Bot  I  cannot  find  anything  like  that 
esse  made  out  or  even  alleged  in  the  present  case, 
because,  although  all  the  snareholders  at  one  time 
men  parties  to  the  transactions  complained  of, 
which  I  shall  consider  afterwards,  the  case  of  the 
petitioner  is  that  there  were  dealings  in  the  shares 
on  the  Stock  Exchange,  and  there  were  transfers 
of  shares,  the  result  of  which  was  that  there  are 
now  several  hundreds  of  shareholders,  over  300, 
holding  40,000  or  50,000  shares  in  the  company, 
all  of  whom  are  in  the  same  interest  with  the 
petitimor,  and  acquired  their  shares  in  the  same 
~        r,  and  have  exactly  the  same   ground  of 


complaint  as  the  petitioner.  I  cannot  find  any- 
thing in  this  case  to  satisfy  the  court,  or  to  entitle 
the  court  to  say  that  it  can  deprive  those  share- 
holders— for  they  are  the  persons  interested — of 
the  right  which  belongs  ordinarily,  and,  except 
under  very  exceptional  circumstances,  to  the 
shareholders  of  every  joint-stock  company  or 
corporation  of  this  kind,  of  determining  amount 
themselves  for  themselves  by  a  majority  accordmg 
to  their  view  of  what  is  most  for  their  interest, 
and  what  ought  to  be  done  or  ought  not  to  be 
done,  either  in  the  disposal  of  the  property  of  the 
company,  or  in  making  any  claims  against  any 
supposed  debtors  to  or  persons  liable  to  the  com- 
pany. I  am  of  opinion,  therefore,  that  iu  this 
case  there  was  no  ground  for  a  compulsory  order 
to  wind-up.  That,  however,  does  not  dispose  of 
the  case,  because  it  was  suggested,  and,  I  think, 
properly  suggested,  by  Mr.  Napier  Higgins  that, 
although  we  could  not  grant  for  those  reasons  the 
order  K)r  a  oompulsory  winding-up,  there  might 
be,  and  ought  to  be,  another  less  order.  The 
petitioner  asks,  no  doubt,  for  a  compulsory  wind- 
mg-up,  but  he  says  he  is  entitled,  at  all  events,  to 
have  what  is  called  a  supervision  order,  that  is  to 
say,  an  order  for  placing  the  matter  under  the 
supervision  of  the  court,  which  would  enable  the 
court  to  do  justice  as  between  the  different 
classes  of  shareholders,  or  some  other  order  that 
he  may  use  the  name  of  the  company  in  instituting 
proceedings  to  obtain  relief.  Therefore  it  is  neces- 
sary to  consider  whether  the  petitioner  is  in  this 
case  entitled  to  any  relief.  Now,  for  the  purpose 
of  this  petition  it  seems  to  me  that  the  material 
facts  are  few  and  undisputed.  The  deed  of  settle- 
ment contains  certainly  a  most  extraordinary  pro- 
vision, a  provision  which  the  yice-Chanoellor  has 
denounced  in  very  strong  terms,  and  I  am 
not  prepared  to  differ  from  him  with  respect 
to  it ;  but  still  it  was  one  of  the  clauses, 
one  of  the  terms  of  the  constitution  of  the 
company,  and  the  petitioner  became  a  shareholder 
in  a  company  of  which  that  was  one  of  the 
terms  and  conditions.  First  of  all  it  was  in- 
tended to  issue  25,000  shares,  and  that  clause  was 
one  enabling  the  directora,  if  they  thought  fit^  if 
they  came  to  the  conclusion  that  they  did  not 
want  any  more  money,  to  issue  75,000  amongst 
the  holders  of  the  25,000  shares.  Hovrever,  there 
is  that  provision,  and  ic  was  made  by  an  instru- 
ment duly  registered  within  the  provisions  of  the 
Companies  Act  1867,  so  as  not  to  be  obnoxious  to 
the  special  provision  in  sect.  25,  which  requires 
that  all  shares  shall  be  issued  for  money,  and  not 
otherwise,  unless  by  an  agreement  duly  registered. 
By  that  instrument,  all  the  persons  then  interested 
in  the  company  being  parties  to  it,  25,000 
shares  were  allotted  for  that  which  all  the  then 
shareholdera  considered  to  be  a  sufficient  consider- 
atioa  25,000  shares  were  allotted,  partly  for 
money,  partly  for  services  rendered,  partly  for 
debts  or  sums  said  to  have  been  advanced  to  \h& 
company.  At  all  events,  the  25,000  shares  were 
allotted  to  the  then  shareholders,  and  immediately 
afterwards  the  directore,  in  puranance  of  the 
clause  I  have  mentioned,  allotted  75,000  shares 
between  the  holdere  of  the  25,000  shares,  that 
being  with  the  assent  of  the  holders  of  the  25,000 
shares,  who  accepted  the  allotment.  The  fact_  of 
that  allotment,  and  the  oiroumstanoes  under  which 
it  was  made,  were  also  registered  so  as  to  escape 
the  provisions  of  the  Companies  Act.    Whether  it 
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complied  with  the  spirit  of  the  Aot  it  is  not  for  me 
to  eaj.  However,  that  was  done.  What  was  the 
legs]  result  of  what  was  so  done  P  All  the  per- 
sons interested  in  the  company  hy  this  transaction 
in  effect  divided  the  property  oetween  themaelrea 
in  fractions,  of  which  the  common  denominator 
was  100,000?.,  or  was  called  lOO.OOOZ.  Of  course 
where  the  shares  are  all  paid  np,  and  nothing  re- 
mains to  be  called,  all  the  company  has  cot  is  its 
property.  Therefore  they  divided  the  whole  pro- 
pert^r  between  themselves,  as  I  have  said,  into 
mictions  of  which  the  denominator  was  100,000. 
One  can  see  a  motive  for  it,  of  coarse,  which  I  shall 
afterwards  mention.  However,  that  was  the 
resolb.  17ow  upon  whom  was  that  a  fraud,  or  to 
whom  was  it  a  wrong  P  It  could  not  be  a  fraud 
upon  or  a  wrong  to  the  existing  shareholders, 
because  every  one  of  them  was  a  party  to  the 
transaction.  It  coald  not  be  a  frand  upon  or  a 
wrong  to  fatnre  shareholders — I  mean  in  the 
sense  of  allottees  of  shares — because  the  very 
essence  of  the  transaction  was  that  no  shtkres 
were  to  be  or  could  be  issued  thereafter.  It  was 
DO  frand  upon  or  wrong  to  the  existing  creditors, 
if  existing  creditors  there  were,  becanse  it  appears 
that,  if  tnere  were  any  existing  creditors,  they 
either  were  satisfied  or  paid,  or  they  acquiesced 
in  what  was  done;  and  volenti  non  fit  iniu/ria. 
It  was  no  legal  wrong  to  any  future  creditors, 
becanse  by  the  transaction  the  most  distinct  notice 
was  given  to  any  person  not  a  shareholder  that  he 
had  no  uncalled  capital  to  look  to,  that  there  were 
no  shares  remaining  to  be  issned,  that  there  was 
to  be  no  money  to  be  derived  either  by  the  issue  of 
shares,  or  by  calls  on  existing  shareholders ;  and 
if  anybody  chose  to  give  credit  under  the  circum- 
stances to  such  a  company,  he  was  giving  credit 
to  the  property  of  the  company,  whatever  it  was, 
just  in  the  same  way  as  I  give  credit  to  the  Bank 
of ;  England  when  I  take  a  52.  note,  or  as  anybody 
gives  credit  to  uny  other  corporation  which  has 
all  its  capital  paid  up.  Then  what  is  the  fraud 
upon  or  wrong  to  persons  like  the  petitioner  who 
went  and  bonght  shares  in  the  market?  The 
petitioner  got  exactly  what  was  offered  to  him. 
He  got  for  the  1001.  which  he  gave  the  thousandth 
fnrt  of  the  mine,  as  it  stoc^.  He  derived  his 
title  in  fact  from  and  through  the  very  trivns- 
aotions  which  are  complained  of,  the  shares  being 
paid-up  shares,  most  of  which  were  obtained  in 
that  way.  He  obtained  the  shares  from  a  person 
who  was  a  party  to  the  transaction  which  I 
have  described,  and  he  obtained  them  with  full 
notice  in  point  of  law  that  every  other  share- 
holder in  the  company  was  in  exactly  the  same 
position  as  himself,  that  is  to  say,  that  no  share- 
holder was  to  pay  anything,  and  that  there  were 
no  shares  to  be  issued,  and  therefore,  in  that 
sense,  there  was  no  wrong  done  to  him.  And,  in 
truth,  when  his  case,  as  alleged  and  proved  by 
hi^,  comes  to  be  looked  at,  it  is  a  case,  as  it  seems 
to  me,  wholly  outside  the  provisions  for  winding^ 
np  companies.  His  case  is,  that  by  this  mode  oF 
creating  sbiires,  by  this  mode  of  dealing  with  the 
shares,  and  by  subsequent  devices  and  practices — 
I  will  not  say  on  the  Stock  Exchange,  becanse  the 
Stock  Exchange  refused  to  allow  a  settling  day— 
but  by  devices  and  practices  in  the  stock  market 
he  was  deluded  into  giving  lOOZ.  for  that  which 
was  not  worth  100  farthings  in  the  world.  The 
Yice-Chancellor  nsed  strong  language,  but  I  can- 
not help  thinking  that  he  £d  not  use  too  strong 


language,  in  describinfr  what  was  done,  as  against 
some  of  the  persons  connected  with  it.  I  cannot 
help  thinking  that  it  was  intended  by  some  per- 
8on.s  or  other  connected  with  this  tranaaotion  to 
call  the  capital  100,0002.  with  a  view  of  giving  it  a 
false  reputation  in  the  market,  and  indaoinr 
persons  to  think  they  were  getting  something  x 
value  when  they  were  getting  in  fact  that  which 
was  utterly  valueless.  But  then  that  is  a  wrong 
done  to  each  individual  purchaser.  Anybody  who 
has,  as  this  petition  says  he  has,  been  deluded  into 
giving  money  for  that  which  was  an  utter  sham, 
or  nearly  so,  has  good  ground  of  complaint  that  he- 
was  deluded  into  giving  money  in  that  way,  but 
his  complaint  is  an  individual  complaint,  it  is  a 
wrong  done  to  him  personally ;  it  is  not  a  wrong 
done  by  the  company  or  to  the  company.  It  is 
not  a  wrong  done  by  persons  in  a  fiduciary 
character  towards  the  company  for  whom  they 
were  trustees,  but  it  was  a  wrong  done 
by  the  individual,  whoever  he  was,  who  de- 
luded him  into  making  the  purchase.  It  was  a 
wrong  done  to  him  by  those  persons  who  enabled 
that  fraud  to  be  practised,  who  assisted  in  perpe- 
trating the  fraud  upon  him,  and  against  whom, 
therefore,  he  may  have  the  relief  which  the  law 
entitles  him  to  have.  But,  I  repeat,  that  has 
nothing  at  all  to  do  with  winding-up,  either  com- 
pulsorily  or  otherwise.  It  is  not  the  function  of 
a  winding-up  order  to  give  remedies  for  wrongs- 
eonneoted  with  the  deaUng  in  shares,  or  to  give 
relief  or  redress  to  the  man  to  whom  the  wrong  is- 
done  in  his  being  induced  to  become  a  share- 
holder— a  wrong  not  done  to  him  in  hia  character 
of  shareholder — not  done  to  anybody  whose  shares 
he  takes,  but  done  to  him  in  his  ohai^ter  of  a 
purchaser  of  shares  in  the  market.  Now  that- 
wrong  is  one  for  which,  as  I  have  said,  he  may 
have  redress.  There  may  be  circumstanoes  which 
might  possibly  have  induced  the  public  authorities 
to  intervene  in  the  matter ;  bat  it  is  not,  according 
to  my  view,  within  the  funotiona  of  the  Winding- 
np  Act,  it  is  not  within  the  province  of  this 
court,  to  give  relief  under  this  Act,  for  the  purpose 
of  enabling  such  a  complainant  to  get  redress, 
or  for  the  purpose  of  enabling  him  to  investigate- 
the  books  and  documents  or  transactions  of  the 
company  by  way  of  discovery  to  assist  him  in 
meddng  out  his  case  against  the  persons  against 
whom  he  has  a  case.  In  my  opinion,  therefore, 
this  court  cannot  give  him  any  relief  whatever- 
upon  those  principles.  I  aay  nothing  about  the- 
neglect,  the  length  of  time  which  elapsed  before 
the  petitioner  presented  his  petition,  though  that 
would,  of  itself,  have  been  a  very  important 
matter  to  consider.  I  do  not  wish  to  weaken 
what  I  have  said  on  the  general  principle  b^ 
laying  any  stress  upon  the  delay ;  bat  it- 
would  have  been,  I  think,  a  very  serious 
impediment  in  the  way  of  his  obtaining  any 
relief  on  this  petition,  that  he  allowed  the  volun- 
tary winding-up  to  go  on  for  months  with  full 
notice  of  what  had  been  done,  and  allowed  it  to  be 
completed  before  he  took  the  proceeding  which  he 
has  done.  I  therefore  say  that,  in  my  opinion, 
the  petition  has  failed,  and  that  the  order  of  the 
Yice-Chancellor  ought  to  be  discharged  with 
coata.  Although  all  the  persons  are  not  before  us, 
I  do  not  feel  any  hesitation  in  expressing  my 
opinion,  but  I  cannot  help  agreeing  with  the 
Yice-Chancellor  that  I  hope  such  a  clause  as  that 
to  which  I  have  referred  will  never  again  be  in-- 
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aerted  in  a  deed,  and  that  no  snoh  transaction 
-will  again  be  resorted  to ;  beoanse,  if  there  was  not 
actual  fraud  proved — and  I  do  not  like  to  say 
there  vas  actual  fraud  in  anybody  connected  with 
this  transaction — if  there  was  not  aotaal  fraud 
proTed,  the  transaction  was  such  as  the  Yioe- 
Chancellor  truly  says  was  yery  likely  to  lead  to 
fraud.  I  agree  with  the  Vioe-Ghancellor  in  ex- 
pressing my  strong  disapprobation  of  such  ma- 
chineiy  having  been  resorted  to,  which,  at  all 
«Tents,  might  have  been  the  means,  and  not  im- 
probably was  the  means,  of  fraud  on  those  un- 
wary persons  who  might  have  been  induced  to 
bay  in  the  market  such  things  as  they  did  buy  in 
this  case,  for  large  sums  of  money. 

Bagoaliat,  LJ. — The  petitioner  in  this  case  is 
the  holder  of  100  shares,  all  fully  paid-up,  in  the 
company  which  he  now  seeks  to  have  wound-up 
under  the  order  of  the  court.  There  are  one  or 
two  circumstances  in  the  oase  which  are  not  at 
all  in  dispute,  which  I  will  allude  to,  because 
I  think  they  will  have  a  material  bearing 
on  the  ultimate  disposal  of  the  oase.  This 
company  was  incorporated  in  Nov.  1873.  In 
June  1875  the  present  petitioner  acquired  his 
shares  by  purchase,  having  bought  them  in 
March  and  completed  the  purchase  in  June  1875. 
The  resolution  for  a  voluntary  winding-up  was 
passed  in  May  1877,  and  it  was  not  till  some  time 
u  the  year  1878  that  he  presented  this  petition. 
-Certainly,  whether  he  haa  or  had  not  an  oppor- 
tunity of  seeing  the  balance-sheets  which  were 
from  tinae  to  time  published  by  the  company,  at 
any  rate  he  must  have  had  full  opportunity  of 
seeing  that  which  was  made  in  187^  which  was 
published  and  issued  prior  to  the  time  when  the 
Tolnntary  winding-up  was  resolved  upon.  Kow 
he  comes  before  the  court,  alleging  irregularities 
in  the  formation  of  the  company,  irregularities  in 
the  oondoct  of  its  business  by  the  directors,  and 
irregularities  as  far  as  regards  the  obtaining  of 
the  resolation  for  the  voluntary  winding-up.  He 
says  with  regard  to  this,  thaf  he  has  not  suffi- 
cient protection  under  the  provisions  of  the  138th 
sectitMi  of  the  Companies  Act  1862,  and  he 
asks  relief  by  the  terms  of  his  petition  in  the 
form  of  a  compulsory  order  for  winding-up; 
bat,  at  the  bar,  it  has  been  urged  upon  us  that 
be  may  be  entitled  either  to  a  oompolsoiy  order, 
or,  if  not  to  a  compulsory  order,  to  a  continua- 
tion of  the  voluntaiT  winding-up  under  super- 
vision, and  if  to  neither  of  those  two,  that  he  is 
entitled  to  that  which  was  granted  in  the  oase 
of  Be  Imperial  Bank  of  Ohina,  India,  and 
Japan  (14  L.  T.  Bep.  N.  S.  211 ;  L.  Eep.  1 
Ch.  339),  by  tho  Lords  Justices,  namely,  leave 
to  use  the  name  of  the  voluntary  liquidator,  in- 
demnifying him,  for  the  purpose  of  prosecuting 
snch  proceedings  as  he  may  be  advised  against 
the  directors.  Now  the  petition  is  opposed  on 
three  grounds :  firsts  that  he  is  a  paid-up  share- 
holder, all  the  shares  he  holds  having  been  paid 
np  in  full ;  secondly,  that  being  a  contributory  he 
was  not  at  liberty  to  present  a  petition  for  an 
order  for  compulsory  winding-up,  or  for  a  con- 
tinuation of  the  winding-up  under  supervision; 
and  thirdly,  on  the  general  merits  of  the 
case.  The  &nt  ground  of  opposition,  that  he  wan 
the  bolder  of  fully  paid-up  snares,  was  taken  as  a 
preliminary  objection  and  disposed  of.  Though 
no  doubt  a  shareholder  who  has  paid  up  in  full 
■may,  under  certain  circumstances,  present  a  peti- 


tion and  obtain  a  winding-up  order  from  the 
court,  there  must  be  very  special  circum- 
stances shown  for  that  purpose,  as,  for  instance, 
that  by  the  course  which  is  suggested  there 
may  possibly  be  something  to  be  returned 
to  the  shareholder,  or  to  him  and  to  other 
shareholders.  As  regards  the  second  ground 
of  objection,  namely,  that  the  petitioner  being  a 
contributory,  and  there  being  a  voltmtary  wind- 
ing-up, that  voluntary  winding-up  is  a  bar_  to 
his  presenting  a  petition  for  a  compulsory  winding- 
up,  I  entirely  agree  with  what  the  Lord  Justice 
has  juat  now  said,  that,  if  the  matter  were  res 
integra,  I  should  be  very  much  disposed^  to 
consider  that  it  was  a  bar  to  him  as  a  contribu- 
tory. I  do  not,  however,  think  that  there  is 
authority  for  saying  that  it  is  not  a  bar.  In  tho 
case  of  Be  The  Bank  of  QibraUar  and  MaUa 
(13  L.T.  Eep.  N.  S.  386;  L.  Bep.  1  Oh.  69), 
Turner,  LJ.  expressed  a  •very  strong  opinion  that 
it  was  not  within  the  jurisdiction  of  the  court  to 
entertain  a  petition  presented  by  a  contributory 
after  there  had  been  a  voluntary  winding-up.  A 
variety  of  cases  have  been  cited,  and  in  laot  I 
think  every  important  case  on  the  subject  is  cited 
in  Mr.  Budcley's  very  able  and  very  useful  book, 
of  which  I  am  very  nappy  to  find  there  is  a  new 
edition,  bringing  it  down  to  the  present  time 
(see  3rd  edit.,  pp.  267-8).  I  think  the  result  of 
the  cases  is  this,  that  the  court  will  not  entertain 
a  petition  from  a  contributory  after  there  has 
been  a  voluntary  winding-up,  unless  it  is  shown 
that  there  has  been  fraud.  There  niay  be  special 
ciroumstanoea,  perhaps  not  amounting  to  fraud  in 
the  ordinary  and  every-day  meaning  of  the  word, 
but  which  are  yet  almost  equivalent  to  fraud,  and 
show  that  there  ought  to  be  a  compulsory  aider. 
That  was  the  case,  I  think,  in  Be  The  Fire  Anniht- 
later  Oompawy  (8  L.  T.  Bep.  N.  S.  412 ;  32  Beav. 
561).  There  there  had  been  a  voluntary  winding- 
up  ;  it  had  been  going  on  for  five  years  and 
nothing  had  been  done  satisfactorily  under 
it,  and  therefore  the  court  treated  it  as  if  there 
had  been  no  voluntary  winding-up  at  nil,  and 
made  a  compulsory  order.  The  case  that  was 
relied  upon  6y  the  Yice-Ghanoellor  as  one  which 
supported  his  decision  in  granting  the  winding- 
up  order  on  the  present  application  was  that 
of  Be  The  LUtlelwnpton  Steamekip  Companff 
(11  L.  T.  Bep.  N.  S.  725;  34  Beav.  266;  and  oa 
appeal,  12  L.  T.  Eep.  N.  S.  8 ;  2  De  G.  J.  &  a 
521) ;  but  in  that  case  the  petition  was  presented 
before  even  the  preliminary  steps  had  been  taken 
toe  obtaining  a  voluntary  windmg-np.  No  doubt 
a  resolution  for  the  voluntary  winding-up  was 
passed  before  the  compulsory  order  was  made; 
but  the  compulsory  order  had  been  already  applied 
for.  If  I  am  right  in  my  dates,  the  petition  tor  a 
compulsoiy  winding-up  was  presented  on  the  4th 
Jan.,  and  it  was  not  till  the  12th  or  the  13th  that 
even  the  notice  was  given  for  the  holding  of  the 
first  meetings  at  which  the  resolution  to  win^-up 
voluntarily  was  passed,  and  therefore,  in  point  ot 
fact,  there  had  been  a  commencement  of  the  exer- 
cise of  the  jurisdiction  of  the  court  at  the  time 
the  petition  was  presented,  and  had  been  answered 
before  any  voluntary  resolution  had  been  passed. 
Again,  in  the  case  of  Jie  The  West  Surrey  Tamnisng 
Company  (L.  Bep.  2  Bq.  737),  I  have  looked  into 
the  facts  of  the  case,  and  I  find  that  there  there  had 
been  no  complete  voluntary  winding-up  resolved 
upon.    A  petition  was  presented  in  the  interval 
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of  time  between  the  first  resolntion  and  the  meet- 
ing at  which  that  resolution  was  confirmed,  and 
therefore  the  coart,  again,  had  obtained  jnris- 
diction  over  the  case,  as  it  appears  to  me,  before 
there  had  been  any  complete  voluntary  winding- 
up.  Btit  even  in  that  case  there  were  special 
cutsumstancea  which,  I  think,  almost  justified  the 
interference  of  the  court,  namely,  that,  in  the 
opinion  of  the  court,  the  voluntary  winding-up 
had  been  obtained,  if  not,  as  I  said  just  now,  by 
fraudulent  means  within  the  ordinary  intent  and 
meaning  of  the  word,  still  it  was  obtained  by  an 
overpowering  majority  of  shareholders,  all  under 
the  ioflnence  of  a  single  person.  Bnc  I  think  the 
answer  to  any  argument  oased  upon  B«  The  Weet 
Surrey  Tanning  Company  ia  this,  that  the  court 
had  commenced  its  jurisdiction  in  the  matter 
before  there  had  bean  a  complete  voluntary  wind- 
ing-up resolntion.  A  suggestion  was  made  bv 
James,  L.J.,  in  the  course  of  the  argnment,  whion 
Z  think  is  one  of  considerable  weight,  namely,  that 
if  yon  make  a  compulsory  order  for  winding-up 
after  a  voluntary  winding-up,  you  have  this  diffi- 
culty, which  no  doubt  is  a  difficulty  you  might 
have  to  deal  with  on  a  creditor's  petition,  namely, 
that  you  have  a  different  period  for  the  commence- 
ment of  the  winding-up.  The  voluntary  winding- 
up  dates  from  the  time  the  first  resolntion  is 
passed;  bnt  the  compulsory  winding-up  dates 
trom  the  time  when  the  petition  is  presented, 
which  certainly  is  an  inconvenience  not  rashly  to 
be  incurred.  Therefore,  though  I  do  not  think  it 
necessary  to  express  any  decided  opinion  on  the 
present  occasion  as  to  whether  a  contributory, 
after  a  voluntary  winding-up  has  been  resolved 
upon,  can  present  a  petition  for  a  compnlsory 
wmding-up  of  the  same  company,  I  still  desire  to 
intimate  a  very  strong  bias  in  my  own  mind  at 
the  present  time  in  favour  of  the  view  that  no 
snob  petition  can 'properly  be  presented.  Bat  I 
think  there  is  quite  sufficient  to  dispose  of  this 
case  without  relying  on  that  oUection.  I  think, 
also,  that  the  objections  are  ec|ually  great  to  a  con- 
tributory obtaining  a  supervision  order,  and  they 
have  been  so  treated  from  time  to  time.  After 
there  has  been  a  resolution  for  a  voluntary  wind- 
ing-up, it  has  been  held  that  a  contributory  must 
prove  sope  very  special  oiroamstanoes  before  he 
can  obtain  an  order  for  a  compulsory  winding-up. 
Now,  no  doubt,  there  are  some  cases  in  which  a 
petition  by  a  contributory  for  a  compnlsory  order, 
after  a  voluntary  winding-up,  has  been  listened  to 
and  acted  npon  by  the  court,  bnt  those  have  been 
cases  in  which  creditors  have  appeared,  and  have 
supported  the  petition  for  the  winding-up  ;  and, 
of  course,  for  the  purpose,  possibly,  even  of 
saving  the  necessity  of  dismissing  one  and 
causing  another  to  be  presented  immediately  after- 
wards, the  court  has  in  those  cases  more  than 
once  made  an  order  for  a  compulsory  winding-up 
where  a  petition  has  been  supported  by  a  creditor, 
although  that  creditor  has  not  concurred  in  the 
petition.  In  this  case,  Mr.  Buckley,  suggesting 
that  he  appeared  for  a  creditor,  asked  us  to  con- 
sider that  this  petition  was  supported  by  a  creditor; 
but  we  can  only  deal  with  the  order  under  appeal, 
and  on  the  fiice  of  that  order  Mr.  Buckley  is  only 
entered  as  appearine  for  shareholders  supporting 
the  petition,  and  not  on  behalf  of  any  creditor. 
Then  this  brings  us  to  a  consideration  of  the  merits. 
I  do  not  consider  it  necessary,  after  what  has  been 
said  by  the  Lord  Justice,  to  go  through  the  oir- 


oamstanoes of  this  case.  I  have  already  pointed 
out  that  the  petitioner  certainly  was  for  three 
years  a  sharenolder  in  this  company  before  hs 
thought  it  rig^t  to  present  the  present  petition. 
He  md  not  present  the  petition  until  nearly  a 
twelvemonth  after  the  time  when  the  resolution 
for  a  voluntary  winding-up  was  passed.  No 
doubt  a  creditor  had  presented  a  previous  peti- 
tion, and  that  had  becm  disposed  of  in  the  way 
that  has  been  suggested,  possibly  by  the  creditor 
being  bought  on,  and  he  did  not  think  it  was 
necessary  to  present  his  petition  until  that  wa» 
disposed  of;  but  there,  again,  there  was  ample 
time  between  that  petition  being  dismissed  and 
the  present  one  being  presented.  But  he  had 
been  a  shareholder  in  this  company  from  June  or 
March  1875,  when  he  purchased  his  shares,  down 
to  May  1877,  when  the  resolution  to  wind-up 
voluntarily  was  passed.  As  I  have  already  men- 
tioned, he  had  the  fullest  opportunity  then  of 
knowing  what  had  been  the  whole  of  the  circum- 
stances of  the  company.  He  chooses  to  pur- 
chase 100  shares  in  the  company;  he  does  not 
think  it  necessary  to  look  at  the  articles  of  asso- 
ciation for  the  purpose  of  seeing  what  powers 
the  directors  had,  and  what  they  miaht  have  done 
under  those  powers.  I  do  not  think  he  has 
pledged  his  oath  to  the  fact  that  he  did  not  know 
of  iul  these  facts ;  but,  on  the  assumption  that 
he  was  ignorant,  he  was  only  ignorant  by  reason 
of  his  own  carelessness.  Then,  is  he  the  person 
to  oome  here  and  complain  of  this  sort  of  thing  P' 
I  cannot  think  that  he  ia  in  any  way  whatever. 
Assume  that  there  was  the  fullest  power  and 
jurisdiction  to  come  here,  and  to  ask  either  for 
a  compulsory  order,  or  for  a  supervision  order,, 
it  seems  to  me  that  he  is  barred  by  his 
own  laches,  and  by  his  own  conduct  with 
regard  to  the  whole  matter,  from  coming 
forward  to  raise  these  questions,  assuming  the 
irregularities  charged  by  him  to  have  been  sub- 
stantiated. With  regard  to  those  irregularities, 
he  says  that  the  resolution  for  a  yolnntary  wind- 
ing-up ought  not  to  stand  in  his  way,  because  it 
was  obtained  by  fraud.  Well,  if  the  resolution  for 
a  voluntary  winding-up  had  been  obtained  by 
Araud,  and  if  that  fraud  had  been  clearly  proved,. 
I  am  by  no  means  certain  this  would  not  be  a 
case  in  which  the  court  would  entertain  his  peti- 
tion and  grant  relief.  But  what  are  the  facts  P 
He  first  of  all  endeavoured  to  establish  a  technical 
objection  that  the  requisite  majority  of  three- 
fourths  had  not  been  obtained.  However,  he  was 
precluded  by  the  terms  of  the  section  of  the  Act 
of  Parliament,  which  says  that  where  a  poll  is  not- 
demanded,  there  the  decision  of  the  chairman  that 
the  resolution  has  been  carried  is  to  be  quite- 
sufficient  without  any  proof  of  the  number  of 
voters  or  the  proportion  of  their  votes.  Had  a 
poll  been  demanded,  the  voting  would  have  been 
by  a  numerical  calculation  of  the  votes  held  by 
the  various  shareholders.  Possibly  there  was  a 
very  sufficient  reason  why  at  that  meeting  no  poll 
was  demanded,  apart  from  the  question  that  it  re- 
quires five  shareholders  to  demand  a  poll,  and  he 
could  not  succeed  in  finding  as  many  as  five  to 
support  his  views.  Now,  we  must  also  bear  in 
mind  that  there  were  only  seventeen  shareholders 
present  at  this  meeting,  and  there  were  over  30O 
shareholders  in  the  company,  who  for  some 
reason  or  other  did  not  think  it  neoessary  to  attend 
the  meeting.    They  knew  what  the  meeting  was 
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Bmnmoaed  for,  becaose  the  Oompanies  Aot  1862 
requires  that  when  a  meeting  is  oonrened  for  the 
porpose  of  winding-np  a  oompany,  that  most 
be  eroreaaly  stated  in  the  notice  snmmon- 
ing  the  meeting.  They  all  knew,  tiierefore, 
what  the  object  was,  and  from  their  stay- 
ing away  I  think  we  may  &irly  assnme  that 
tixy  were  indifferent  to  what  was  to  be  done. 
I  think  it  would  be  impossible  to  say  that 
those  who  attended  were  all  friends  of  the 
directors,  for  probably  there  were  some  who 
ware  not  friends,  the  shares  originally  held  by 
the  directors  having  been  to  a  great  extent  parted 
with  before  the  resolution  for  a  voluntary  winding- 
np  was  passed.  I  think,  therefore,  that  any  alle- 
gation to  the  effect  that  there  were  irregularities 
with  respect  to  obtaining  the  winding-np  reso- 
lution is  entirely  displaced  by  the  evidence. 
13ierH  is  only  one  other  matter  to  which  I  would 
refer.  It  was  suggested  that,  if  the  petitioner 
was  not  entitled  to  a  compulsory  order,  or  to  a 
winding-up  under  supervision,  he  was  at  least 
entitlea  to  have  leave  to  prosecute  proceedings 
■gainst  the  directors,  giving  an  indemnity,  and 
to  nse  the  name  of  the  Uqui&tor  for  the  purpose. 
I  think  that  this  court  would  grant  relief  of  this 
kind  when  a  proper  case  was  made  for  it.  A 
proper  case  was  oonsidered  to  be  made  for  it 
m  the  case  of  The  Bank  of  Ohina,  India,  and 
Japan  (14  L.  T.  Bep.  N.S.  211 ;  L.  Bep.  1  Ch.  339). 
But  where  are  the  circumstances  in  this  case  to 
authorise  any  such  proceedings  being  taken  P  In 
an  probability  it  was  an  afterthought  of  counsel, 
after  this  petition  was  presented,  and  after  it  was 
brought  on  in  court  to  make  that  suggestion.  I 
do  not  know  that  such  a  coarse  is  now  open  to 
the  petitioner ;  still,  if  he  is  able  to  satisfy  the 
Yice-Ghancellor  by  an  application  under  the  138th 
section  of  the  Act,  he  may  still  obtain  leave  to 
do  that,  if  any  proper  case  be  made  for  it ;  at 
present  there  does  not  appear  to  me  to  be  any 
case  made  for  it  at  all.  I  have  only  to  make  one 
observation  as  far  as  refjards  the  irregalarities  al- 
leged to  have  been  committed.  As  far  as  regards  the 
formation  of  this  company,  and  the  conduct  of  the 
directors  with  reference  to  it,  I  do  not  think  it  is 
material  to  the  decision  of  tltis  question  whether 
those  irregularities  are  established  or  not.  For 
the  reasons  alreadjr  assigned  by  the  Lord  Justice, 
and  for  those  assigned  by  myself,  I  do  not  tliink 
that  the  present  petitioner  is  the  person  to  com- 
plain of  them.  But  I  do  agree  with  the  obser- 
vations which  were  made  by  the  Yioe-Ohancellor 
in  this  case  to  the  effect  that  he  did  not  desire  to 
express  any  opinion  whether  clause  11  was  in- 
serted in  the  articles  of  aosociation  with  any 
fraudulent  intent,  adding,  "  All  I  know  is,  it  is  a 
danse  which  may  be  very  well  turned  to  a  frau- 
dulent purpose,  and  I  am  by  no  means  satisfied 
that  it  was  not  so  turned  in  this  case,  although  I 
nve  no  positive  opinion  on  the  subject."  Apart 
from  what  the  object  or  the  purpose  of  the  frame 
of  that  clanse  may  have  beui,  I  must  confess  it 
appears  to  me  to  be  an  attempt  to  evade  the  pro- 
visions of  the  Companies  Act  1867  with  regard 
to  Uie  rednctian  of  capital.  It  may  have  been 
such  an  evasion  as  keeps  within  the  law,  but  if 
at  any  proper  time  the  question  had  been  raised 
whether  that  clanse  was  uUra  viret  or  not,  I  must 
confess  there  would  have  been  strong  reasons  for 
holding  that  it  was. 
BsAinrxLi^  LJ.: — ^I  am  of  the  same  opinion.    I 


BO  entirely  agree  with  all  that  has  been  said  by 
my  brethren  that  I  shall  say  nothing  except  on 
one  matter  which  has  come  before  us,  as  to  which 
I  desire  to  say  a  few  words,  because  I  do  not  liko 
simply  to  say  that  1  assent  to  the  blame  which  has 
been  passed  on  these  people  without  giving  a 
reason  for  it.  I  think  that  clause  11  of  the  articles 
of  association  was  a  most  imoroper  clause,  and, 
although  one  speaks  with  hesitation,  inasmuch 
as  we  nave  got  neither  the  whole  of  the  partioU' 
lars,  nor  the  parties  before  us  to  be  heard  in  their 
defence,  it  seems  to  me  almost  impossible  to  think 
tJbat  it  was  not  pat  into  the  deed  for  a  fraodolenfe 
purpcee.  Let  us  see  nbat  it  is.  25,0001.  are  sab- 
sorioed  in  one  way  or  another,  that  is  to  say, 
taking  into  account  2500  shares  which  are  given  to 
one  of  the  Ajspinalls.  By  virtue  of  olaose  11,  and 
the  resolution  come  to  by  the  directors  imme- 
diately after  they  were  appointed,  and  before  they 
could  really  bond  fide  have  known  whether  they 
would  want  more  money  or  not — at  least  ane  would 
think  so — by  virtue  of  that  clause  11,  the  apparent 
subscribed  capital  of  the  oompany,  although 
25,0001.  only  had  been  subscribed,  is  madelOO,OOOL 
and  every  man  who  was  formerly  a  holder  of  one 
II.  share  became  a  holder  of  four  IL  paid-up 
shares.  Well,  now,  as  far  as  the  company  is  con- 
cerned that  did  it  no  injury.  Each  man  who  held 
a  share  beforehand  held  one  twenty-five-thousandth 
part  of  the  subscribed  capital  of  the  com- 
pany, and  the  effect  of  wLat  was  done  was 
simply  to  alter  the  denominator  from  25,000{. 
into  100,0001.,  and  to  make  each  holder  of  a 
share  the  holder  of  four  one-hundred-thousandth 
parts  of  the  capital  of  the  oompany,  which 
IS  the  same  thing ;  and,  therefore,  as  far  as  the 
company  was  concerned,  no  harm  was  done  to  it 
at  aiL  No  harm  was  done  to  it,  although  they 
chose  to  call  these  four  II.  paid-up  shares  instead 
of  calling  them  four  5».  paid-up  shares,  which 
would  have  been  tfao  very  tmth.  But  the  mis- 
chief that  was  done  was  done,  not  to  the  oompany, 
or  to  any  then  shareholder  in  the  company,  for 
they  were  all  parties  to  it,  and  one  got  as  much 
benefit  as  the  others  did,  or  rather  no  benefit  at 
all.  If  they  had  kept  their  shares  it  would  have 
been  utterly  unimportant ;  but  the  mischief  that 
was  done  was  this,  that  they  could,  with  these, 
what  I  must  call  pretended  shares,  go  into  the 
market,  and  of  course  any  man  having  a  II.  share 
offered  to  him  for  sale — though  if  he  had  inquired 
he  would  no  doubt  have  found  out  that  in 
reality  it  was  only  a  5«.  share;  but  it  is 
very  well  known  that  people  do  not  do  that 
— and  any  man  having  a  II.  share  offered 
to  him  for  sale  might  think  it  was 
worth  II.,  or  perhaps  II.  with  Is.  or  2».,  or  perhaps 
be.  premium  ;  but  if  he  had  been  told  the  'truth, 
that  it  represented  5«.  only  in  money  paid,  it  is 
not  to  be  conceived  that  he  would  have  given  IL, 
which  would  have  been  pntting  it  at  a  premium  of 
300  per  cent.  Therefore  the  effect  of  what  was  done 
was  this,  that  people  who  did  not  know  Uie  truth 
of  the  transaction,  and  who  supposed  they  were 
really  buying  a  share  which  represented  II.  paid, 
or  for  which  value  had  been  given,  were  in  truth 
buying  shares  for  which  only  5s.  value  had  been 
given.  I  have  not  the  slightest  doubt  in  the 
world  that  many  people  were  deluded — I  will 
not  say  defrauded,  because  I  do  not  like  at  the 
present  moment  to  say  that  there  was  any  in- 
1  tentdon  to  defraud  in  the  matter— but  many  people 
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were  delnded  into  baying  these  Bhares  upon  the 
footing  that  they  were  baying  that  which'  repre- 
sented  a  payment  or  valne  of  li.  baring  been 
g^ven  by  the  original  allottee,  whioh  is  a  most 
miachieyouB  thing.  Now,  as  I  have  said  before — 
one  speaks  with  some  reeerre— I  am  perfectly 
oertain  that  all  the  shareholders  were  not  fraudu- 
lent persons,  for  two  reasons,  both  entirely  aatis- 
fiwtory  to  my  mind :  one  is,  that  amongst  them 
are  the  names  of  persons  who,  I  am  certain,  are 
incapable  of  frand  ;  and  another  is,  that  they  did 
not  all  sell  these  shares,  hot  kept  them — many  of 
them  kept  them — and  therefore  made  no  profit 
oat  of  this  thing.  Speaking  with  reserve  and 
admitting  the  force  of  that  observation,  while 
there  were  some  persons  who  were  perfectly  free 
— I  will  not  say  from  blame  in  the  matter,  but 
who  had  been  no  doubt  accepting  what  was  done 
by  others — ^I  have  not  the  slightest  donbt  what- 
ever that  somebody,  by  this  clause  and  what  was 
dinie_  under  it,  intended  the  delusion  upon  the 
public  whioh  has  been  praotised  to  the  extent 
of  about  50,000  shares  in  this  case.  The  reason 
I  make  this  remark  is,  that  I  am  by  no 
means  clear  that  a  remedy  might  not  be 
had  against  them  if  anyone  could  prove  it. 
And  I  suppose  there  would  be  some  public  an- 
nouncement of  this  thing :  the  company  would 
be  aononnoed  as  having  a  capital  of  100,000{.  paid 
n^,  and  the  shares  would  purport  to  be  the  Bame 
thing,  which  is  untrue.  If  anybody  could  prove 
that  he  had  been  deceived  by  that,  he  could  main- 
tain an  action  against  the  fraudulent  persons  who 
had  been  guilty  of  it  and  caused  dametge  to  him. 
Another  thing  which  it  may  be  as  well  for  gentle- 
men to  bear  in  mind  who  nave  such  schemes  as 
this  in  their  heads  ia,  that  I  am  by  no  means  clear 
that,  if  they  were  indicted  for  a  conspiracy,  they 
could  not  be  very  properly  convicted,  and  sufi'er 
punishment  for  it ;  for  it  is  perfectly  certain  that 
in  this  case  a  false  impression  must  have  been 
created.  It  is  impossible  to  suppose  that 
these  shares  would  have  been  sold  at  an 
averace  premium  of  8».  9d.,  that  is  at  IZ.  8».  9d. 
per  share,  if  the  public  had  known  that  5».  only 
tad  been  paid.  IBrisUnoe,  Q.C. — No,  my  Lord. 
The  average  price  was  8«.  9d.  Higgins,  Q.C. — 
,  That  is  uncertain ;  the  exact  amount  is  in  dispate.] 
I  do  not  believe  that  they  would  have  sold  at  a 
premium  of  3«.  9d.,  which  is  75  per  cent,  premium, 
if  the  truth  had  been  known.  I  have  thought  it 
right  to  express  this  opinion  with  a  view  to  save 
others  from  repeating  practices  whioh  are  here  so 
objectionable. 

Ajppedl  accordingly  allowed  toith  coats. 

Solicitors  for  the  appellants,  Stevens,  W^cinson, 
and  Harriet ;  Morley  and  Shirreff. 

Solicitors  for  the  respondent,  WUd,  Barber, 
and  Broione.  

Thureday,  Feb.  6. 

(Before  Jesskl,  1L&.,  and  Jauss  and  Bbakwbll, 

L.JJ.) 

Ex  parte  Staplbton  ;  Be  Nathan,  (a) 

Contract  for  sale  of  goods — Bankruptcy  of  pur- 
chcuer  before  delivery — Bight  of  vendor  to  reteU — 
Proof  in  bankruptcy  for  deficiency — Bights  of 
trustee  in  bankruptcy  and  sub-pturehaser. 

A  vendor  of  goods  has,  in  tlie  event  of  the  banh- 
(a)  ft«port«(t  bgr  H.  Put,  Esq.,  BarristeMtt.'Lav. 


ruptey  of  the  pwrchaser  before  delivery  of  the 
goods,  the  right  to  retell  them  and  to  prove  in  tka 
hmi^cruptoy  for  Ute  defieienoy  on  the  resale,  unlest 
the  trustee  in  ihe  hasueruptcy  deets,  wUhAn  a  rea^ 
soTMble  tims,  tofuifil  the  contract  and  tenders  the 
eontraet  priae  in  cash. 
A  suh-pwrohaserfrom  the  original  pwrehassr  woidd 
heme  the  same  right  as  the  trustee  in  the  b<»nh- 
ruptey  of  eleeting  to  fulfil  the  covtraet,  on 
tendimngihe  price  in  cash  viithin  a  reasonable 
Hme. 

This  was  an  appeal  from  a  decision  of  Mr. 
Registrar  Hazlitt  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 

The  facts  of  (he  case  were  briefly  as  follows : 

On  the  10th  Dec.  1877  the  appellant  Stapleton 
contracted  to  sell  to  the  debtor  Nathan  a  careo  of 
maize,  to  be  shipped  from  Baltimore  to  England, 
and  to  be  paid  for  by  the  purchaser's  acceptances 
to  the  vendor's  drafts. 

On  the  19th  Jan.  1878,  the  cargo  being  then  at 
sea,  and  the  bill  of  lading  being  in  possession  of 
the  vendor  to  whose  order  it  had  been  made  out, 
Nathan  filed  a  petition  for  the  liquidation  of  his 
affairs  by  arrangement. 

Under  the  liquidation  petition  a  receiver  was 
appointed  on  the  same  19th  Jan.,  and  he  gave 
immediate  notice  of  his  appointment  to  Stapleton. 

On  the  6th  Feb.  1878  SUpleton  entered  into  a 
contract  for  the  sale  of  the  cargo  to  a  third  person 
for  a  sum  considerably  less  tluua  the  original  con- 
tract  price. 

The  evidence  showed  that  the  market  was  then 
falling,  and  continued  to  fall  afterwards,  and  that 
the  vendor  obtained  the  best  possible  price  on  the 
resale. 

On  the  8th  Feb.  Stapleton  tendered  the  cargo  to 
the  trustee  in  the  liquidation,  who  refused  to 
accept  the  tender  as  a  fulfilment  of  the  contraot 
with  the  debtor,  and  did  not  ofiiar  to  pay  the  price 
in  cash. 

The  loss  on  the  resale,  or  the  diSierence  between 
the  original  contract  price  and  that  obtained  on 
the  resale,  amounted  to  6882.,  for  which  Stapleton 
claimed  to  prove  in  the  liquidation. 

The  registrar,  having  rejected  the  proof.  Staple- 
ton  appealed  from  his  decision. 

FitHay  EJnight,  for  the  appellant.  —  Thonofa. 
mere  insolvency  would  not  put  an  end  to  the 
contract,  yet,  when  the  trustee  in  the  liquidation 
gave  notion  of  his  appointment,  and  did  not  elect 
to  fulfil  the  contract  by  paying  the  purchase 
money,  that  amounted  to  a  breach  of  the  contract : 

Ew  parte  Chalmers ;  Re  Edwards,  28  L.  T.  Bep. 
N.  8.325;  L.  Bep.  8  Oh.  289. 

In  Morga/n  v.  Bain  (31  L.  T.  Hep.  N.  S.  616; 
L.  Bep.  10  C.  P.  15),  Brett,  J.  thus  explains  that 
case:*" I  think  the  effect  of  the  juagment  of 
Mellish,  L.J.  in  the  case  oi  Ex  parte  Ohaltnere  is 
not  that  insolvency  pots  an  end  to  the  contract, 
or  alters  it,  but  that,  when  one  contracting  party 
gives  notice  to  the  other  that  he  is  insolvent, 
and  does  nothing  more,  the  other  party  has  a 
right  to  assume  that  he  intends  to  abandon  tiie 
contract."  We  did  the  best  thing  possible  in 
selling  when  we  did,  and  the  difference  between 
the  price  we  obtained  and  the  contract  prioe  is  the 
amount  of  the  damage  done  to  us,  and  for  that 
we  are  entitled  to  prove.    He  also  cited 

Ex  parte  Mirabila  ;  Re  Dale,  33  L.  T.  Bep.  N.  S.  60; 
L.  Bep.  1  Ch.  Div.  87. 
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S.  VoMghem  WUltanu  for  the  respondent. — En 
parte  OlMmert  Knd  Morgan  t.  Bain  only  estab- 
hA  Akt  whsn  one  of  the  parties  to.  a  oontraot 
prapoaeB  to  bring  an  actios  apon  it,  ha  mnst  first 
jwiutm  his  port  of  the  oontraot.  This  ia  a  con- 
tract which  the  trustee  mi^n  have  disokumed 
undo-  tibs  23rd  seotioB  of  the  Baokraptoy  Act 
1869,  bat  till  be  did  so  the  Taador  had  no  rig^t 
to  treai  tha  oontraot  as  ai;  an  and.    He  also  re- 

TKe  BanfaniptoT  Act  1880,  8.  31. 

Wo  reply. 

JtassL,  M  Jt. — The  real  qnestioa  in  this  case  is, 
first,  whether  there  was  a  breach  of  the  contract ; 
and  if  there  was,  secondly,  when  it  occurred.  The 
filing  of  the  liquidation  petition  having  been 
known  and  announced  to  uie  vendor  be&re  the 
arriTBl  of  the  cargo,  it  wonld  be  absnrd  to  soppose 
that  he  was  boand  to  part  with  the  cargo  in 
exchange  fbr  the  pnrcfaaser'B  acceptances,  which 
were  worthlees,  or  nearly  so.  Bnt  if  the  debtor 
gives  notice  that  he  has  divested  himself  of  his 
property,  and  is  consequently  anable  to  j»j^  for 
nie  cargo,  is  not  that  equivalent  to  a  disclaimer 
of  the  contraot  to  purchase  the  cargo  P  Of  course 
tiiat  woold  not  aSeot  the  right  of  the  trustee  to 
elect  within  a  reasonable  time  to  fulfil  the  con< 
tract  on  paying  the  contract  price  in  cash.  Bnt, 
if  he  does  not  elect  within  a  reasonable  time,  the 
vendor  ia  entitled'  to  treat  the  contract  as  broken, 
without  tae  neoeniiy  of  making  any  tender  to  the 
trustee.  The  Tender  resold  the  cargo  in  a  falling 
market,  and  the  measure  of  damages  is  plainly 
tiie  difference  between  the  contract  price  and  the 
price  obtained  on  the  re-sale.  The  appellant  must 
therefore  be  admitted  to  prove  fbr  tne  amount  of 
the  difitoranoe  between  the  two  prices.  [After 
oonsDltation  with  James  and  Bramwell,  L.J  J.,  his 
Lordaliip  adde«l:]  I  shonld  add  that  a  Bub-pw> 
daaar  fran  the  debtor  wonld  have  had  the  same 
right  of  electine  to  fulfil  the  contract,  on  tendering 
tile  price  in  caan  within  a  reasonable  time. 

Jima  and  Brahwbix,  L.  J  J.  oononrred. 

Appeal  aeeordingly  allowed  tmth  eoite. 

Solicitars  for  the  appellant,  WiUianuon,  Hill, 
and  Oo. 

SoUoitors  for  the  respondent,  Bimpeon  and 
OvOmffford.  

J^undag,  Feb.  6. 

(Befijie  JxsszL,  M.B.,  and  Jamxs  and  Bbakwill, 

L.JJ.) 

Ex  parte  Shbpfiku)  ;  Be  Austin,  (a) 

Banhruptey — Interest  of  ba/iArupt  in  posdble  sitr- 

plau  of  etlaie — Mortgage  of  mteh  twrplut — Eva- 

minaiwn  of  alleged  orediior — Bankruptey  Act 

1869,  t.  20—Banleniptcy  Bidei  1870,  r.  166. 

A  pereon  to  vihom  a  hankrupt  ha*  ateigned  the 
poMiible  sitrplus  of  hie  ettcUe,  after  paying  all 
erediior*  tn  fiM,  to  secure  adoaneee  made  to  him 
einee  Ae  eommeneement  of  the  bankruptey,  doe$ 
not  by  iueh  ateignment  aequire  any  right  to  inter- 
fere tn  th«  adminietraiion  of  the  ee^SUe,  and  has 
no  right,  under  rule  166  of  the  Bankruptey  Bules 

1870,  to  have  an  aUeged  creditor  examined  with 
mfervnee  to  his  proof. 

Veb  was  an  appeal  fo)m  a  decision  of  Mr.  B^s- 

tnr  Pepya  sitting  as  Chief  Judge  in  Bankruptcy. 

In  aeaae  of  Sx  parte  Auntin  (35  L.  T.  Bep. N.S. 


529;  L.  Bep.  4  Ch.  Div.  13)  the  Court  of  Appeal, 
in  Not.  1876,  gave  leave  to  Austin,  the  bankrupt 
in  the  present  case,  to  summon  one  G-ibbon  for 
examination  with  reference  to  a  proof  for  a  large 
sum  which  he  had  tendered  against  the  bankrupt  a 
estate,  and  the  result  of  the  admission  of  which 
wonld  have  been  that  the  bankrupt's  estate  wonld 
not  suffice  to  pay  the  creditors  in  full,  while,  if  it 
was  rejected,  there  would  probably  ba  a  surplus 
after  payiiu;  all  the  creditors  in  full. 

This  or£r  of  the  Court  of  Appeal  was  not 
acted  upon,  and  in  July  1878  one  Sheffield  applied 
.  to  the  Court  of  Bankruptcy  to  appoint  a  private 
sitting  for  the  examination  of  Qibbon  with  refer- 
ence to  his  proof,  alieging  as  the  ground  of  his 
application  that  the  bankrupt  had  agreed  to 
assign  to  him  the  surplus  of  his  estate  by  way  of 
security  for  advances  made  to  the  bankrupt  since 
the  commencement  of  the  bankruptcy.  He  t^so 
alleged  that  the  order  giving  the  bankrupt  leav* 
to  summon  Gibbon  for  examination  had  been 
abandoned  by  agreement  between  the  bankrupt 
and  Gibbon,  the  latter  having  notice  of  Sheffield's 
security  on  the  surplus. 

The  bankrupt  had   not  obtained  his  discharge. 

The  registrar  having  refused  the  application, 
Sheffield  appealed. 

Benjamin,  Q.O.  and  Whitehome,  for  the  appel- 
lant.— The  appellant  has  such  an  interest  in  the 
surplus  as  entitles  him  to  the  order  asked  for  in 
order  that  he  may  be  able  to  ascertain  the  amount 
of  the  surplus.    They  referred  to 

Eia  parte  Auttin,  35  L.  T.  Bep.  N.  S.  529 ;  L.  Bep. 

4  Ct.  Div.  13  J 
Bankruptcy  Act  1869,  b.  20 ; 
Bankraptcy  Bnles  1870,  r.  106. 

Hemming,  Q.O.  and  Yate  Lee,  for  the  respon- 
dent, the  trustee,  were  not  called  upon. 

Jesskl,  M.E. — The  trustee  is  not  a  trustee  of 
the  surplus  for  the  bankrupt.  The  bankrupt  has 
no  proper^  in  the  surplus  of  his  estate  beyond  a 
mere  possibility;  he  has  nothing  more  than  a  hope 
or  expeotataon  that  there  wiU  remain  a  surplus 
after  his  creditors  have  been  paid  in  full.  He 
camtot  by  an  agreement  of  this  kind  give  anyone 
a  right  to  come  and  interfere  in  the  administration 
of  his  estate  in  bankruptcy.  The  appellant  does 
not  come  within  the  terms  of  rule  166  of  the 
Bankruptcy  Bules  1870,  and  the  registrar  was 
quite  right  in  refhsing  his  application.  The 
i^peal  must,  therefore,  be  dismissed  with  costs. 

Jahxs  and  Bkakwbll,  L.  JJ.  concurred. 

Appeal  aeeordingly  dismissed  vriih  costs. 

Solicitor  for  the  appellant,  0.  A.  PoweiU. 

Solicitors  for  the  respondent,  TiUey  and  ftoamet. 


Thwsday,  Feb.  6. 
(Before  Jxssei.,  M.B.  and  IJakbs  and  Bk&uwbll, 
L.JJ.) 
Ek  parte  Wingpibld  ;  Be  Floebncb.  (a) 
Beputed  ownership — Order  and  disposition — Ooods 
sent  on  sale  or  return — WeU-known   custom  of 
trade — Bankruptcy  Act  1869,  s.  15,  sxtb-seet.  5. 
Goods  which  haue  been  sent  to  a  dealer  on  sale  or 
return,  in  accordance  with  a  weU-knoum  custom 
of  trade,  and  which  are,  at  the  cnmmeneemeni  of 
tlie  bankruptcy,  in  the  possession  of  the  bank- 
rupt,  do  not  pass  to  the  trustee  at  being  goods  of 

Keported  by  H.  I'eat,  Eaq.,  BuristNMM-LaiK 
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Ex  parte  Thb  PosTXABiBE-OwiBBAt;  BeBosKAX,  Ac. 


[Ot.  of  Afp. 


iohiek  {he  hanhrupt  is  reputed  ovmer,  or  of  which 
he  has  taken  ttpon  himsdf  the  sale  or  disposition 
as  owner  wUhin  the  meaning  of  sect.  15,  eub- 
seet.  5,  of  the  Bankruptcy  Act  1869. 

A  horse  was  sent  to  a  dealer  on  sale  or  reiwm,  in 
aeeordanee  with  a  well-known  custom  of  the  horse- 
dealing  trade,  and  the  debtor  was  soon  after- 
wa/rds  adjudicated  a  hankrvvt,  the  horse  being  in 
his  possession  at  the  date  of  the  adjudication  -. 

Meld,  that  the  eiutom  of  the  trade  excluded  the 
reputation  of  ownership,  that  the  bankrupt  had 
not  taJeen  upon  himsdf  the  sale  or  disposition  of 
^  horse  as  owner,  and  that  the  horse  must  be  • 
delioered  up  to  the  trite  owner. 

This  was  an  appeal  from  a  decision  of  Mr.  Begis- 
trar  Pepys,  gitting  aa  Chief  Judge  in  Bankruptcy. 
At  the  date  of  his  adjudication  of  bankruptcy, 
Florence,  a  horse  dealer,  had  in  his  possession  a 
borse  which  had  been  sent  to  him  a  week  before 
on  sale  or  return  by  another  horse  dealer,  named 
SewelL 

The  trustee  refused  to  deliver  up  the  horse  to 
Sewell,  claiming  to  be  entitled  to  it  under  sect.  15, 
Bub-sect  5  of  the  Bankruptcy  Act  1869,  as  being 
in  the  reputed  ownership  of  the  bankrupt  at 
the  commencement  of  the  bankruptcy  with  the 
consent  of  the  true  owner. 

Sewell  applied  to  the  Court  of  Bankruptcy  for 
an  order  that  the  trustee  shoold  deliver  ap  the 
horse  to  him. 

Evidence  was  adduced  in  support  of  the  appli- 
cation that  it  was  a  well-known  custom  in  the 
horse-deling  trade  to  send  horses  in  this  way  on 
sale  or  return. 

The  Registrar  held  that  the  custom  was  suffi- 
cient to  ezdude  the  operation  of  the  reputed 
ownership  clause,  and  he  ordered  the  trustee  to 
deliver  up  the  horse  to  SewelL 

From  this  order  the  trustee  appealed. 

Be  Oex,  Q.C.  and  W.  H.  Clay  for  the  appellant. 
— ^There  is  not  sufficient  evidence  of  the  alleged 
custom  being  so  widely  known  as  to  exclude  the 
reputation  of  ownership.  In  the  old  case  of  Live- 
say  V.  Hood  (2  Camp.  83)  it  was  held  that  goods 
in  the  hands  of  a  retail  dealer  upon  sale  or  return 
passed  under  a  commission  of  bankruptcy  against 
him  by  the  then  Act.  In  Whitfield  v.  Brand  (16 
M.  &  W.  282),  where  books  deposited  by  the  owner 
with  a  bookseller  to  be  sold  on  commission  were 
held  not  to  pass  on  his  bankruptcy  to  the  book- 
seller's assignees,  the  judgment  proceeded  on  the 
ground  that  booksellers  were  well  known  to  act  in 
the  capacity  of  factors.  The  question  of  reputed 
ownership  is  really  one  of  fact : 

Hamilton  v.  Bell,  10  Ex.  545 ; 

Ex  parU  Clarke ;  Re  BM,  37  L.  T.  Bep.  N.  S.  509. 

But,  independently  of  anv  reputation  of  ownership, 
we  say  that  we  are  entitled  to  the  horse  under  the 
15th  section  of  the  Bankruptcy  Act  1869,  which 
provides  that  the  property  of  the  bankmpt  divi- 
sible amongst  his  creditors  is  to  include  goods  and 
chattels  in  his  possession,  order,  or  disposition  at 
the  commencement  of  the  bankruptcy,  by  the 
consent  of  the  true  owner,  "  of  which  goods  and 
chattels  the  bankrupt  is  reputed  owner."  It  we 
do  not  come  within  that,  we  clearly  come  within 
the  other  alternative,  "  or  of  which  he  has  taken 
npon  himself  the  sale  or  disposition  as  owner." 
l^at  alternative  clearly  applies  to  goods  sent  on 
sale  or  return. 


Window,  Q.O.  and  Creed,  for  the  respondent, 
were  not  called  npon. 

Jbssbl,  M.K.— This  is  an  attempt,  in  the  yea* 
1879,  to  induce  the  co*rt  to  act  contrary  to  the 
universal  opinion  which  has  prevailed  for  many 
years  as  to  the  meaning  of  the  section,  which  has 
always  been  known  as  the  "  reputed  ownership  " 
clause.    That  clause  is  intended  to  meet  the  case 
of  a  man  obtaining  credit  from  his  being  seen  in 
the,  possession  of  property  as  his  own,  and  it  im- 
poses on  the  true   owner  of   the  property  the 
penalty  of  losing  it  if  he  has  allowed  such  delusive 
credit  to  be  obtained.    What  is  the  position  of  a 
man  who  has  goods  sent  to  him  on  sale  or  return  ? 
The  owner  sends  the  goods  to  him  with  the  option 
of  keeping  them,  and  that  option  the  person  to 
whom  they  are  sent  may  exercise  in  one  of  three 
Yfg^ja — he  may  say  that  he  accepts  them  at  the 
price  named,  or  he  may  sell  them,  or  he  may  keep 
them  so  long  that  it  would  be  unreasonable  that 
he  should  afterwards  return  them  to  the  sender. 
If  he  attempts  to  sell  the  goods,  he  does  so  not  as 
owner,  but  only  as  having  an  option  to  sell  or 
return.    If  by  the  custom  of  the  trade  possession 
does  not  raise  a  reputation  of  ownership,  then  the 
case  does  come  within  the  purview  of  the  statute. 
The  evidence  in  this  case  shows  that  by  a  well- 
known  custom  of  the  horse-dealing  trade,  horses 
are  sent  on  sale  or  return.    If  a  horse  is  kept  for 
months,  then  it  is  regarded  as  the  property  of  the 
horsedealer,  but  possession  for  six  or  seven  days 
is  not  sufficient  to  raise  a  reputation  of  ownership. 
I  am  of  opinion  that  the  registrar's  decision  was 
quite  right,  and  tiiat  the  appeal  must  be  dismissed 
with  costs. 

Jakbs,  L.  J.— I  am  of  the  same  opinion.  It  IB 
said  that  the  reputed  ownership  clause  is  ao 
absolute  that  it  cannot  be  oountervailed.  It  is 
said  that  even  if  a  horsedealer  put  over  his  door 
these  words,  "  I  sell  horses  which  I  hold  on  sale 
or  return,"  that  would  not  be  sufficient  to  exdude 
the  operation  of  the  clause.  If  the  circumstances 
of  a  case  are  not  such  as  to  raise  a  delusive  repu- 
tation of  ownership,  and  to  enable  the  person 
having  possession  to  make  a  false  representation 
thereby,  the  reason  of  the  provision  fails,  and 
cesswnte  ratione  eessat  ipsa  less. 
Bramwell,  L.  J. — ^I  am  of  the  same  opinion. 

Appeal  (weordingly  dismissed  with  costs. 
Solicitors  for  the  appellant.  Denton,  Hall,  and 
Fox. 
Solicitor  for  the  respondent,  A.  Leslie. 


Feb.  6  and  7. 
(Before  Jbssbi,  M.B.,  James  and  Beauwxu, 
^  L.JJ.) 

Ex  parte  Thb  Postmastbk-Gbnbbal  ;  Be  Bo^hak: 
Est  parte  Thb  Lobbs  of  thb  Tbxasttbt;  Be 
BoiiHAV.(a) 

Bankruptcy— Bights  of  the  Orowttr—Liguidaiion 
petition — Appointment  of  receiver — Extent  issued 
between  jUmg  of  petition  and  appointment  of 
trustee— Belalion  back  of  trustee's  title— Banle- 
ruptey  Act  1869,  ss.  11,  13.  32,  49,  65,  72, 125— 
Bankruptcy  Bules  1870,  rr.  260,  262. 

The  Orown  is  not  bound  by  the  general  provisions 
of  the  Banhmptey  Act  1869,  but  only  by  <fcoM 
sections  in  which  it  is  expressly  namsd,  and 

(•)  Bunted  It  H.  Put,  Ewi..  BuriatOMt-UiW. 
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Or.  Of  An.'] 


Ex  parte  Thb  PosncAsnsB-GEirAaAL ;  Re  Bonhah,  &c. 


[Ct.  op  App. 


etmf^ruenfly  <&«  Orown  is  not  affected  by  the 
rdatu)»  hack  of  {he  title  of  the  trustee  in  a  hank- 
ruptey  or  liquidation. 
ITher^ore,  the  Orown  it  eniiOed  to  levy  an  extent 
an  ihe  property  of  a  liquidating  debtor  after  the 
fiUng  of  the  petition,  and  the  appointment  of  a 
receiver,  who  hat  taken  poueanon  of  the  debtor's 
property,  if  it  does  to  before  ihe  appointment  of  a 
truitee ;  for  the  filing  of  a  petition,  and  the  appoint- 
ment of  a  receiver  does  not  amount  to  a  eettio 
bonorum,  and  the  property  remaint  in  the  debtor 
inihe  intervid  between  the  filing  of  the  petition  and 
the  appointment  of  t}ie  tnutee. 

This  was  an  appeal  from  a  decision  of  Mr. 
Sflgistrar  Marraj,  sitting  as  Chief  Judge  in  Bank- 
rnptoy. 

On  Hbe  2lBt  Sept.  1878.  Messrs.  Bonham  and 
McDonnell,  who  carried  on  basiness  in  rarioas 
parts  of  London  as  anotioneers,  filed  a  petition  for 
the  liqaidation  of  their  affairs  by  arrangement ; 
and  on  the  same  day  a  reoeiver  and  manager  was 
appointed  by  the  court,  on  the  application  of  the 
debtors,  supported  by  some  of  their  creditors, 
and  the  receiver  forthwith  took  possession  of  the 
debtors'  property. 

At  the  time  when  the  liquidation  petition  was 
filed  the  debtors  owed  a  considerable  snm  to  the 
Postmaster-General,  in  respect  of  old  stores  which 
they  had  sold  for  him,  and  they  were  also  indebted 
to  the  Lords  of  the  Treasury  in  respect  of  a 
similar  sale  of  old  stores  on  behalf  of  the  GonTict 
Department. 

On  the  27th  Sept.  the  Postmaster-General,  who 
had  receiTed  notice  of  the  filing  of  the  liquidation 
petition  and  of  the  appointment  of  the  receiver, 
obtained  an  order  from  a  judge  for  the  immediate 
issue  of  a  writ  of  extent  against  the  debtora' 
goods. 

On  the  11th  Oct,  a  similar  writ  was  issued  at 
the  suit  of  the  Lords  of  the  Treasury,  as  repre- 
senting the  Convict  Department. 

On  the  15th  Oct.  the  sheriff  seized  under  the 
writs  goods  of  the  debtors,  of  which  the  trustee 
was  is  possession. 

On  the  17th  Oct.  the '  first  meeting  of  the 
creditors  was  beld,  and  tbev  resolved  on  a  liquida- 
tion by  anaogement  ana  appointed  a  trustee, 
which  resolutions  were  doly  confirmed  at  a  second 
meeting. 

The  Begistrar  held  that  the  title  of  the  trustee 
in  the  liquidation  must  prevail  agaiast  that  of  the 
Crown  under  the  extent,  and  oraered  the  sheriff 
to  deliver  np  the  goods  to  the  trustee,  being  of 
opinion  that  the  effect  of  the  filing  of  the  liquida- 
tion petition  and  the  appointment  of  a  receiver 
on  the  application  of  the  debtors  was  to  create  a 
quati  trust  of  their  property  for  the  benefit  of 
their  creditors,  and  that  tnis  so  changed  the  title 
to  the  debtors'  property  as  to  exclude  tne  operation 
of  the  extent. 

From  this  decision  the  Postmaster-Gteneral  and 
the  Lords  of  the  Treasury  appealed. 

The  SolieUor-General  (Sir  H.  S.  Giffard)  and 
Casserley  (with  them  C.  Bowen),  for  the  Post- 
master-QeneraL — The  Court  of  Bankraptor  hu 
no  jurisdiction.  Her  Majesty  being  entitled  to 
have  matters  affecting  her  revenue  decided  in  her 
own  Conrt  of  Exchequer : 

Manrrfng'B  Exoheqnar,  p.  90. 
The  Crown,  moreover,  is  not  bonnd  by  the  Bank- 
ruptcy Act  1869,  except  by  tiioee  sections  in  whioh 


it  is  expressly  named.  For  "  Acts  of  Parliament 
which  would  divest  or  abridge  the  king  of  his 
prerogatives,  his  interests,  or  his  remedies,  in  the 
slightest  degree,  do  not  in  general  extend  tn  or 
bind  the  king,  unless  there  be  express  words  to 
that  effect": 

Cliitiy'a  Preropitivea  of  the  Crown,  p.  383. 
"The  rule  of  law  has  always  been,"  says  Tyndall, 
G.J..  in  aHei  r.  Ofbvor  (9  Bing.  277),  "  that  the 
prerogative  of  the  Crown  cannot  be  taken  away, 
except  by  express  and  unambiguous  words."  And 
that  principle  was  recognised  in  the  very  recent 
case  of  Be  W.  J.  Hetiiey  and  Co.  (39  L.  T.  Bep. 
N.  S.  53;  L.  Bep.  9  Ch.  Div.  481).  There  is  no 
express  provision  in  the  Bankruptcy  Act  1869 
that  the  Crown  shall  be  bonnd.  The  13th  section 
of  the  Act,  which  empowers  the  court,  after  the 
presentation  of  a  bankruptcy  petition,  to  restrain 
further  proceedings  in  any  action,  suit,  execntion, 
or  other  legal  process  against  tiie  debtor  in  respect 
of  any  debt  provable  in  the  bcmkmptcy,  does  not 
name  an  "extent."  [Jbssxl,  M.B. — Is  not  am 
extent  a  kind  of  execntion  P]  No ;  though  it  is 
the  commencement  of  proceedings  whioh  may 
lead  to  an  execntion.  The  49th  section  of  ihe  Act 
excepts  debts  dne  to  the  Crown  fh>m  the  effect  of 
an  order  of  discharge ;  but  the  fact  that  an  Act 
contains  certain  exemptions  in  favour  of  the 
Grown  does  not  make  its  general  xxKivisions 
binding  upon  the  Crown : 

JToyor  of  WtymmUh  t.  Hugeitd,  11  L.  T.  Bsp.  K.  S. 
672 ;  6  B.  £  S.  22. 
The  registrar  based  his  deoision  npon  Ex  parte 
Jay,  Be  Powit  (29  L.  T.  Rep.  N.  S.  854  ;  L.  Bep. 
9  Ch.  133),  as  an  authority  that  the  property  in 
the  debtors'  goods  was  in  the  receiver  from  the 
date  of  his  appointment,  as  tmstee  for  the 
creditors  ;  but  a  receiver  is  a  trustee  only  in  the 
sense  in  which  every  bailee  is  a  trustee,  and  in 
that  case  the  Lord  Ohanoellor  does  not  use  the 
word  trustee  -,  it  is  only  used  in  the  headnote  to 
the  case.  Ex  parte  Janet,  Be  Jones  (33  L.  T.  Bep. 
N.  S.  116 ;  L.  Sep.  10  Ch.  663),  is  in  favonr  of  our 
oontention  that  the  property  does  not  pass  till  the 
appointment  of  the  trustee;  and  the  property, 
not  being  in  the  receiver,  must  remain  in  the 
debtor  in  the  interval  between  the  filing  of  the 
petition  and  the  appointment  of  the  tmstee. 
[Jawu,  L.J. — The  question  is  whether  it  is  m» 
nu&i&ut,  or  in  gremio  legit — ^in  suspense.]  In 
eustodid  legit  is  the  expression  used  by  Tyndall, 
C.J.  in  Qilei  v.  Qrovtr  (9  Bing.  277),  and  the  pro- 
perty is  no  doubt  protected  by  the  appointment 
of  a  receiver,  bnt  it  does  not  pass  out  of  the  debtor. 
They  also  referred  to 

Bankmptoj  Aot  1869,  bs.  05,  72. 
Maohenxie  (with  him  the  AUomey-Oenerai,  Sir 
John  Holker)  and  0.  Bowen,  for  the  Lords  of  the 
Treasury,  adopted  the  same  line  of  argument. 

Ber^amin,  Q.C.  and  Bigham  for  the  trustee. — 
We  say  that  the  Bankruptcy  Aot  does  bind  the 
Crown.  The  32nd  section  gives  priority  to  such 
Crown  debts  as  assessed  taxes  and  property  or 
income  tax,  as  well  as  to  clerks'  or  servants' 
wages,  Ac,  and  then  provides  that  save  as  afore- 
said, all  debts  provable  under  the  bankruptcy 
shall  be  paid  pari  passu — that  must  mean  all  other 
Crown  debts,  such  as  that  in  the  present  case. 
Then  the  Crown  is  expressly  named  in  the  49th 
section,  by  which  debto  dne  to  the  Crown  are 
exempted  from  the  ralease.    We  also  say  that  the 
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filing  of  a  liquidation  petition  and  the  appoint- 
ment of  a  receiver  at  the  instance  of  the  debtors 
amoanted  in  effect  to  a  Tolnntary  cesaio  bonorum 
for  the  benefit  of  the  creditors,  so  that  the  pro- 
perty of  the  debtors  was  taken  from  them  and 
placed  in  the  custody  of  the  law,  and  the  extent 
ot  the  Crown  could  not  operate  upon  it.  The 
rules  show  that  this  is  the  effect  of  the  appoint- 
ment of  a  receiver  :  ^ 

Bonkraptoy  Bnlea  1870,  rr.  260,  262 ; 
Bankmptoy  Forma  1870,  No.  13. 

As  to  the  difference  between  a  messenger  of  oonrt 
under  the  old  Bankruptcy  Act  and  a  receiver, 
they  referred  to  Griffith  and  Holmes  on  Bank- 
ruptcy, p.  44.  As  to  the  Crown  being  bound  by 
an  Act  of  Parliament  without  being  expressly 
named,  they  referred  to 

Moon  T.  Smith,  28  L.  J.  Mag.  Caa.  126. 

No  reply  was  called  for. 

Jbsssl,  M.B. — ^The  question  we  have  to  decide 
appears  to  me  to  be  a  very  simple  one.  The  first 
point  to  be  considered  is,  what  is  the  general  law  on 
the  subject  of  the  prerogative  of  the  Cro?ra.  Now 
on  that  I  think  there  is  no  dispute  whatever.  As 
regards  the  binding  of  the  Crown  by  an  Act  of  Par- 
liament, there  is  a  general  rule  that  where  an  Act  of 
Parliament  is  made  for  the  public  good,  the  advance- 
ment of  religion  and  justice,  and  to  prevent  injury 
and  wrong,  the  king  shall  be  bound  by  such  Act 
though  not  named ;  out  where  a  statute  is  general, 
and  thereby  any  prerogative,  right,  title,  or  in- 
terest is  divested  or  taken  from  the  king,  in  such 
case  the  king  shall  not  be  bound  unless  the 
statute  is  made  by  express  terms  to  extend  to 
him.  That  is  the  general  rule.  Now  this  point 
oame  before  the  Court  of  Exchequer  in  the  case 
of  the  AttomeyOeneral  v.  Bonaidson  (10  M.  <fe  W. 
117);  and  there  Baron  Aldeison  says,  it  is  a  well- 
established  rule,  generally  speaking,  in  the  con- 
struction of  Acts  of  Parliament,  that  the  king  is 
not  included  unless  there  be  words  to  that  effect. 
Now  the  question  we  have  to  consider  really 
comes  to  this ;  are  there  words  to  that  effect  in 
the  Baakraptqy  Act  1869  P  And  we  must  re- 
member that  where  you  find  a  clear  and  strong 
alteration  of  the  law,  you  expect  to  find  clear  ana 
strong  words  to  effect  that  alteration.  Up  to  the 
time  of  the  passing  of  the  Act  with  which  we  are 
dealing,  it  is  hardly  contended  that  the  Crown 
was  bound.  It  was  not  mentioned  in  the  old 
Acts,  and  the  doctrine  of  relation  back  which 
was  the  creation  of  statute  did  not  affect  the 
Crown,  which  was  not  bound  by  the  statute. 
It  is  now  said  that  the  Crown  is  bound  by  the 
Bankruptcy  Act  1869.  The  Crown  is  said  to  be 
bound  under  the  operation  of  three  or  four 
sections  of  the  Act.  First  of  all  we  may  look  at 
the  13th  section,  which  gives  power  to  the  court  to 
appoint  a  receiver :  "  The  court  may  at  any  time 
after  the  presentation  of  a  bankruptcy  petition 
againstthe  debtor  restrain  farther  prooeemngs  in 
any  lustion,  suit,  execution,  or  other  legal  process 
against  the  debtor  in  respect  ot  any  debt  provable 
in  bankruptcy,  or  it  may  allow  such  proceedings 
whether  in  progress  at  the  commencemeat  of  the 
bankruptcy  or  commenced  during  its  continuance, 
to  proceed  upon  such  terms  as  the  court  may  think 
just.  The  court  may  also,  at  any  time  after  the  pre- 
sentation of  such  petition,  appoint  a  receiver  or 
manager  of  the  property  or  business  of  the  debtor 
against  whom  the  petition  is  presented,  or  any  part 


thereof,  and  may  direct  immediate  possession  to 
be  taken  of  such  property  or  business,  or  anyparfe 
thereof."  Now,  I  may  observe  on  that  aectioa 
that  it  does  not  appear  to  me  to  apply  to  tik» 
Crown.  When  you  look  at  the  words  of  it,  if  it 
had  been  intended  to  interfere  with  the  rights  o£ 
the  Crown,  I  do  not  think  it  would  have  used  the 
words  "  restrain  further  proceedings  in  any  action." 
There  would  have  been  some  mode  pointed  out  by 
which  the  Crown's  rights  were  interfbred  with, 
because  no  lawyer  wwld  have  imagined  that  a. 
clause  allowing  the  court  to  restrain  proceedings 
in  an  action  would  apply  to  the  Crown  when  the 
Crown  was  the  plaintiff  in  the  action.  So  tat 
as  that  section  goes,  it  appears  to  me  that  the 
wording  of  it  is  against  the  contention  that  ii 
applies  to  the  Crown.  Then  we  were  referred  to 
the  32nd  section,  which  provides  that  certain  debts 
shall  be  paid  in  preference  and  between  then^ 
sdves  shall  rank  equally.  Then  we  find  that  the 
1st  sab-section  of  the  section  is  :  "  All  parochial 
or  other  local  rates  due  from  him  " — that  is,  the 
bankrupt — "at  the  date  of  the  order  of  adjudica- 
tion, and  having  become  due  and  payable  within 
twelve  montiis  next  before  such  time.  Allassessed 
taxes,  land  tax  and  property,  or  income  tax, 
assessed  on  him  up  to  the  5th  April  next  before 
the  ^kte  of  the  order  of  adjudication,  and  not* 
exceeding,  in  the  whole,  one  year's  assessment.'* 
And  the  2nd  sub-section  relates  to  the  wages  and 
salaries  of  the  bankrupt's  derks  or  servants,  and 
"savers  aforesaid  all  debts  provable  under  the 
bankruptcy  shall  be  paid  pari  paent."  Now,  it  is 
quite  true  that  assessed  taxes,  land  tax  and  pro- 
perty, or  income  tax,  are  Crown  debts,  and  thia 
section  does,  to  that  extent,  affect  a  certain  kind  of 
Crown  debts,  but  does  that  show  that  the  rest  of 
the  Act  and  the  other  provisions  where  the  Crown 
is  not  named,  are  intended  to  apply  to  the  Crown  P 
It  only  shows  this,  that  in  the  mstribution  of  the 
bankrupt's  estate  by  the  trustee,  certain  _  pre- 
ferences are  given,  including  these  particular 
Crown  debts,  and  no  others,  and  of  course  "  debts 
provable  under  the  bankruptcy,"  must  mean 
not  only  debts  provable  properly  so  called, 
but  debts  which  the  creditor  comes  in  and 
proves,  and  of  course  if  he  does  not  take 
the  benefit  of  the  section,  he  does  not  get 
anything  under  it.  He  does  not  get  a  debt  which 
is  not  proved.  The  only  other  section  to  which 
our  attention  was  called  was  the  49th,  and  the 
effect  of  that  section  is  that  the  discharge  ot  the 
bankrupt  is  not  to  discharge  him  from  a  Crown 
debt  except  with  the  assent  of  the  Crown :  "  An 
order  of  discharge  shall  not  release  the  bankrupt 
from  any  debt  or  liability  incurred  by  means  ot 
any  fraud  or  breach  of  trust,  nor  from  any  debt  or 
liability  whereof  he  has  obtained  forbearance  by 
any  fraud,  but  it  shall  release  the  bankrupt  from  all 
other  debts  provable  under  the  bankruptcy  with  the 
exception  of,  first,  debts  due  to  the  Crown ;  scondly, 
debts  with  which  the  bankrupt  stands  charged  at 
the  suit  of  the  Crown,  or  of  any  person  for  any 
offence  against  a  statute  relating  to  any  branch  of 
the  public  revenue,  or  at  the  suit  ot  t|ie  sheriff  or 
other  public  officer,  on  a  bail  bond  entered  into  finr 
the  appearance  of  any  person  prosecuted  for  any 
such  offence.  And  he  shall  not  be  discharged  firom 
such  excepted  debts  unless  the  Commissioners  of 
the  Treasury  certify  in  writing  their  consent  to 
his  being  discharged  therefrom."  That,  again,  ia 
an  option  given  to  the  Crown,  and  to  that  eztoo^ 
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BO  doabt,  it  aSacte  the  Crown.  Ic  gives  the 
Grown  the  benefit  of  the  option,  and  that  is  all.  It 
does  not  appear,  when  we  look  at  those  sections, 
ibat  there  is  anTthing  in  them  to  show  that  the 
Grown  is  intended  to  be  bound  and  deprived  of 
its  nndoabted  prerogative  by  any  of  the  other  seo- 
tioos  of  the  Act.  AlM  I  said  bnfore,  looking  at  the 
wording  of  them,  I  shonld  rather  come  to  the 
opposite  conclnsion.  If  that  is  so,  what  is  the 
lesnlt  P  If  the  property  remained  the  property  oE 
the  debtor  at  the  time  of  the  issning  oi  the  writ 
of  extent,  the  Grown  remains  entitled.  The  only 
other  argoment  addnoed  on  behalf  of  the  respon- 
dent  was  that  there  had  really  been  a  eesaio 
ionorum  effected  by  the  presentation  of  the 
petition  for  liqnidation  by  arrangement.  Now, 
It  18  qnite  olear  that  the  Grown  can  only 
take  nnder  a  writ  of  extent  the  property  of  the 
debtor,  and  if  the  debtor  hae  assigned  or  trans- 
femd  that  property,  of  coarse  the  Crown  cannot 
take  it.  Tnerefore  it  is  necessary  to  consider 
what  the  effect  of  the  presentation  of  the  petition 
tor  liquidation  by  arrangement  is.  The  presenta- 
tion of  sooh  petition  by  the  debtor  is  nndoabtedly 
a  reqaeet  by  him  to  be  allowed  to  liquidate  by 
anrangement,  and  not  to  be  made  a  bankrupt ;  but 
he  is  not  allowed  to  present  snch  a  petition  ex- 
cept on  condition  tlukt  be  shall  admit  bis  in- 
solvency, and  thereby  commit  an  act  of  bank- 
rapt^,  so  that  if  the  creditors  think  fit  they  may 
■ake  him  a  bankmpt  on  that  petition.  That 
is  not  hia  desire.  That  is  a  condition  imposed 
npon  him,  so  to  say,  against  his  will.  After  the 
petition  is  presented,  he  may  apply  to  the  oonrt 
for  the  appointment  of  a  receiver,  as  he  did  in  this 
cMe.  If  he  does  not  apply,  the  creditors  may 
themselvse  appoint  a  receiver,  and  then  the  next 
at^  is  this ;  either  the  creditors  agree  to  a  liqui- 
dation by  arranKemeDt,  or  they  agree  to  take  a 
eompoaition,  or  they  may  do  nothing,  or  they  may 
make  the  debtor  a  bankmpt.  In  two  ont  of  the 
fmir  caaea  the  property  remains  in  the  bank- 
rupt, in  the  oase  of  a  oomposition  being  accepted 
and  in  the  oase  of  nothing  being  done ;  in  the  other 
two  of  the  fonr  cases  the  property  vests  by 
rdation  hack  in  the  tmstee  appointed  by  the 
creditors ;  bnt  until  one  course  or  other  is  taken, 
there  is  no  vesting  of  the '  property,  which  must 
remain  in  the  dobtor,  and  therefore  until  you 
determine  what  is  to  become  of  it  there  cannot,  as 
it  appears  to  me,  be  anything  in  the  sh^pe  of  a 
farting  vrith  the  property,  or  a  eesno  honorrtm  by 
die  dmtor.  In  other  words,  the  potentiality  of 
■ometfaing  happening  afterwards  to  divest  the 
property  is  not  a  parting  with  the  property  by  a 
debtor  BO  as  to  prevent  the  extent  of  Mie  Grown 
•fleeting  snch  property.  It  appears  to  me  on 
Aeee   grounds   that   the   appeal   ought   to   be 

Jtsas,  hJ. — I  am  entirely  of  the  same  opinion. 
In  the  eiuiy  part  of  the  argument  of  the  Solicitor- 
General  I  was  trying  to  arrive  at  the  conclusion 
that  tiiis  could  be  construed  into  an  equitable 
MMto  bonormn,  but  I  cannot  see  my  way  on  any 
i*K>i  principle  to  arrive  at  such  a  reenlt  from  what 
tcnk  place.  At  the  utmost,  it  is  an  offer  to  do 
Mnetbing  which  may  result  at  some  future  time 
OB  the  hi4)peBiBg  of  some  contingency,  in  a  cetaio 
iamrum.  But  Sie  offer  to  part  with  the  goods 
does  not  amount  to  a  parting  with  them  so  as  to 
pKvent  a  person  who  has  a  legal  right  taking  the 
goods  in  tbe  meantime. 


Bbauveij«  L. J. — ^I  am  of  the  same  opinion. 

Appeal  aeeordingly  allowed. 

Solicitors  for  the  appellants,  W.  H.  Ashurst; 
Solicitor  to  the  Treasury. 

Solicitors  for  the  respondent,  Stevens,  Bawixeo, 
and  Stevens,  

Wednesday,  Jan.  29. 
(Before  Jessei.,  M.B!  and  Jakes  and  Brauwku* 
L.JJ.) 
Be  The  Stockton  Ibonworks  GoHPANT.(a) 
Company — Mortgage — Atlommeni    dause— Wind- 
ing-up order — Distress — Judicature  Act  1875,  s. 
10— BiUs  of  Sale  Act  1854. 
ShorUy  before  ihe  eommenoement  of  the  vjinding-wp 
of  a  company,  a  distress  was  levied  upon  chattels 
belonging  to  them,  under  an  attornment  dause 
contained  in  a  mortgage  of  the  company's  land 
and  works  to  their  bankers,  to  secure  ihe  balance 
of  ihe  eurrent  account. 
The  mortgage  was  executed  on  ilie  22nd  Feb.  1875, 
in  the  ordinary  form  of  a  mortgage  to  secure  the 
balance  of  an  account  current  with  the  bankers, 
and  was  limited  to  secure  50,0002.,  and  under  the 
attornment  clause  the  company  agreed  to  become 
tenants  from  year  to  year  to  the  mortgagees  at 
the  annual  rent  of  50002.      On  the  16th  July 
1877    the  bankers  levied  a  distress  on  the  mort- 
gaged property,  and  seized  chnitels  of  the  com- 
pany, which  ultimately  realised  less  than  5000L 
On  the  19lh  July  1877  a  petition  was  presented 
to  wirid-up  the  company,  and  on  the  23th  July 
a  winding-up  order  was  made.     Tlie  deed  was 
not  registered  under  the  BiUs  of  Sale  Act  1854. 
Upon  a  summons  taken  out  by  the  liquidaior  to 
slww  cause  why  the  proceeds  of  the  above  saie 
should  not  be  paid,  and  the  remaining  ohatteU 
delivered  over  to  him  : 
Held  {reversing  ihe  decision  of  Bacon,  V.C),  that 
the  proceeds  of  ihe  sale,  which  amounted  to  less 
than  the  amount  of  one  year's  rent  under  ihe  at- 
toruTnent  clause,  belonged  to  the  mortgagees. 
This  was  an  appeal  from  a  decision  of  Baoon,  Y.G., 
the  i  question   raised   being,  whether  a    distress 
levied  by  mortgagees  of  the  Stockton  Ironworks 
Company's    land    and    works  under   an   attorn- 
ment clause  in  their  mortgage  deed,  just  before 
a  petition  was  presented  to  wind-up  the  company, 
was  valid  as  against  the  liquidator.     On  the  23rd 
Feb.  1875  the  company  executed  a  mortgage  of 
their  luid,  works,  and  fixtures  to  their  bankers, 
Messrs.  Backhouse,  of  Darlington,  to  secure  the 
balance  of  their  account  current,  including  inte- 
rest and  commission  with  interest  thereon.    Tha 
amount  secured  was  not  to  exceed  50,000i.,  and  the 
deed  contained  a  clause  by  which  the  company 
attorned    and    became    tenants    from    year    to 
year  to  the  bankers  at  a  rent  of  50002.  per  annum. 
This  deed  was  not  registered  under  the  Bills  of 
Sale  Act. 

On  the  13th  July  1877  tbe  directors  of  the 
company  issued  a  circular  announcing  that  thqy 
were  in  difficulties,  and  on  the  14th  a  creditor 
named  Fleming  issued  a  writ  against  the  company 
for  payment  of  a  debt  of  13802.  odd.  On  the  16th 
one  Bradley  gave  notice  to  the  managing  director 
that  he  held  a  distress  warrant  from  tixe  bank,  and 
the  managing  director  and  Bradley  went  to  the 
works  «nd  there  saw  two  men  in  the  employ  of 
(a)  Baportad  by  E.  S.  Bochb,  Esq.,  B*nistar«t-L«w. 
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the  oompamy,  and  told  them  that  Bradley  had  oome 
to  take  poBseseion  of  the  works,  at  the  same  time 
giTinf(  tnem  a  sealed  envelope  which  they  did  not 
open,  but  which  contuned  tne  distress  warrant. 

On  the  19th  July  a  petition  for  winding-ap  the 
company  was  presented,  and  on  the  28th  Jaly  a 
compnlsory  order  was  made.  The  liquidator 
claimed  the  chattels,  and  they  were  afterwards  sold 
withont  prejadice  to  the  rights  of  the  parties.  The 
sum  realised  by  the  sale  was  only  45002. — i.e.,  less 
than  one  year's  rent  under  the  clause  in  the  mort- 
gage deed — and  that  sum  was  paid  into  a  bank  to 
a  separate  account. 

The  liquidator  having  taken  out  a  summons  to 
show  cause  why  the  proceeds  of  the  sale  should 
not  be  paid  and  the  remaining  chattels  delivered 
over  to  him,  the  matter  was  argued  before  the 
Vice-Chancellor  on  the  5th  Dec.  1878,  when  the 
following  judgment  was  delivered : 

Bacon,  Y.C,  af^r  some  preliminary  obser- 
vations, said : — In  this  case  I  have  to  deal  with  the 
rights  of  the  creditors,  secured  and  unsecured,  as 
they  were  on  the  day  when  the  winding-up 
petition  was  presented.  At  that  time  a  distress 
had  been  levied  upon  the  chattels  of  the  company, 
on  the  authority  of  a  deed  which,  in  one  respect, 
is  an  ordinary  mortgage  deed ;  but  it  contains  in 
it  also  the  attornment  clause  that  in  default  of  due 
payment  of  the  interest  the  mortgagees  shall  have 
a  right,  founded  upon  the  attornment  which  the 
mortgagors  make  to  them,  to  distrain  for  rent. 
On  looking  at  the  deed,  I  ask  myself,  to  what  end 
could  this  proviso  be  introduced  in  a  mortgage 
deed  unless  it  was  to  avoid  the  letter  and  mean- 
ing of  the  Bills  of  Sale  Act,  and  to  provide  for  the 
mortgagees  a  remedy  which,  when  insolvency 
happened,  they  could  have  put  in  force  P  Now,  in 
E»  varte  WUUamt  (37  L.  T.  Rep.  N.8.  764 ;  L.  Rep. 
7  Oh.  Div.  138),  which  has  been  referred  to,  the 
mortgagees  covenanted  to  leave  the  mortgagor  in 
quiet  possession  unless  bankruptcy  should  happen, 
iod  then  followed  the  most  innocent  and  unobjec- 
tionable attornment  clause.  The  Lords  Justices, 
npon  considering  the  deed  in  that  case,  were  satis- 
fied that  the  original  purpose  was  to  give  to  the 
mortgagees  a  security  ec|nivalent  to  that  which  a 
bill  01  sale  would  have  given  them  if  it  had  been 
registered,  and  that  it  was  to  provide  against 
accidental  bankrupts.  After  considering  the 
deed  here,  and  the  relation  between  the  bankers 
and  the  company,  I  cannot  doubt  that  the  real 
object  and  intention  of  the  parties  was,  that  while 
the  interest  was  duly  paid  the  bankers  would  be 
content  to  take  their  interest,  and,  if  that  failed  to 
be  paid  them,  then  that  they  should  have  power  to 
take  the  chattels  assigned  to  them  under  the 
power  of  distress,  and  so  pay  themselves  at  the 
rate  of  50002.  per  year.  I  do  not  think  it  signifies 
much  whether  50O0L  a  year  was  the  amount  of  the 
interest,  or  whether  it  exceeded  that  greatly, 
becanse,  if  the  stipulation  is  entered  into  between 
the  parties,  they  must  be  bound  by  it.  If  that  is 
against  the  law  of  debtor  and  creditor,  then  it  is 
invalid.  The  Lords  Justices  came  to  the  con- 
clusion in  Ex  parte  WiUianu  that  the  intention  of 
the  parties  by  the  attornment  clause  was  that  the 
mortgagee  should  have  a  remedy  available  in  case 
of  bankruptcy.  In  my  opinion  a  similar  conclusion 
ought  to  be  drawn  from  the  deed  in  this  case,  and 
I  uiink  the  only  intent  and  meaning  of  4t  was 
that  if  bankruptcy  or  insolvency  should  happen 


the  mortgagees  should  have  a  remedy  which 
would  give  them  a  preference  over  the  other 
uredicors  in  the  banloiiptoy.  So  much  for  the 
deed.  There  is  moreover  this  to  be  considered, 
that  at  the  time  when  the  title  of  the  liquidator 
arose,  the  10th  section  of  the  Judicature  Act  1875 
was  'of  course  operative,  and  the  law  then  was 
that  between  secured  and  unsecured  creditors  the 
law  of  bankruptcy  should  prevail.  The  bankers 
are  secored  creditors,  and  the  rest  of  the  creditors 
are  unsecured.  The  estate  ia  to  be  administered 
among  them  according  to  their  respective  rights. 
A  broker  comes  and  says,  "  I  have  oome  here  to 
distrain,"  and  a  managing  director  says,  "  I  am 
very  sorry  to  see  yon,  out  I  cannot  help  it."  The 
broker  says,  "  Find  me  two  trustworthy  men,"  and 
two  men  are  brought  out  and  he  gives  them 
directions  to  remain  in  possession  of  the  property, 
and  they  obey  his  directions  and  night  and  da^ 
keep  watch  over  it.  That  is  all  they  do.  If  this 
were  a  bankruptcy,  is  that  a  possession  that  the 
person  taking  it  can  maintain  any  right  to  P  From 
that  day  down  to  some  day  later,  the  business  of 
the  company  was  carried  on  as  usual  and  no 
visible  change  took  place  in  the  possession  by  the 
company  of  the  chattels  which  it  is  said  bad  been 
distrained  upon,  and  in  the  possessioa  of  the 
company  they  had  remained  with  the  foil: 
consent  of  the  bankers.  That  would  be 
enough  to  dispose  of  the  case,  in  my  opinion. 
The  bankers  could  not  sell  for  five  days,  and 
they  did  not  attempt  to  selL  The  broker  who 
had  formally  taken  possession  exercised  no  right 
of  ownership,  excluded  nobody  and  stopped  no 
business,  but  in  a  conversation  between  himself 
and  the  managing  director  of  the  company,  he 
said,  "  I  give  you  notice  that  I  am  here  in  pos- 
session and  thoee  men  shall  keep  possession  for 
me."  The  case  of  the  Printing  and  Nrnnerieal 
Registering  Oon^a'ny  (38  L.  T.  Rep.  N.  S.  676; 
L.  Rep.  8  Ch.  Div.  585)  is  valuable  because  it  oon- 
tains  an  exposition  of  the  law  by  the  Master 
of  the  Rolls  which  in  my  opinion  ought  to 
be  followed.  The  Master  of  the  Rolls,  refer- 
ring to  the  Act  of  Parliament,  says,  "  The 
respective  rights  of  the  secured  and  unsecured 
creditors  of  a  company  in  liquidation  are  the 
same  as  under  the  law  of  bankmptcy."  If  that 
is  so,  the  case  of  reputed  ownership  ia  plainly 
made  out  and  there  is  no  dispute  about  it.  The 
Master  of  the  Rolls  further  says,  "  The  question  I 
have  to  consider  is,  are  the  creditors  in  qneation 
secured  or  unsecured  P  They  are  certainly  secured 
in  a  sense  by  having  taken  the  property  of  the  com- 
pany, the  debtor,  in  execution.  A  distress,  in  my 
opinion,  is  no  more  potent  than  an  execution. 
"  Under  that  execution  they  were  entitled  to  sell 
the  property  and  to  pay  themselves  out  of  the 
proceeds ;  they  are  secured  in  that  way."  I  have 
not  heard  it  disputed  that  the  bankers  in  this 
case  are  secured  creditors.  At  the  time  the  peti- 
tion was  presented  the  brokers  had  not  distrained. 
Then,  if  the  applicants  in  this  case  are  secured 
creditors,  what  are  their  rights  P  Their  rights 
are  to  be  determined  by  the  law  of  bankruptcy. 
The  87bh  section  of  the  Bankruptcy  Act  provides 
for  the  case  where  there  has  been  a  seizure  and 
a  bankruptcy  within  fourteen  days,  and  where  the 
proceeds  are  held  by  the  sheriff  for  the  trustee 
m  bankruptcy.  The  Master  of  the  Rolls  says, 
"That  section  therefore  defines  the  rights  of  an 
ezeoation  creditor  in  bankruptcy.    Now,  the  lOtb 
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section  of  tha  Judicature  Act  1875  e»ye  that  in 
the  winding-ap  of  a  company  the  samo  mles  shall 
prevail  and  be  obsetred  as  to  the  respective 
nghta  of  seoared  and  nnsecnied  creditors  as  may 
be  in  force  for  the  time  being  under  the  law  of 
bankmptov  with  respect  to  the  estate  of  persons 
adjudged  bankrupt.  I  can  hardly  conceive  any 
words  in  whioh  the  mecming  could  be  more  dis- 
tinctly expressed,  or  an  enactment  more  plain  and 
poailave.  The  Master  of  the  Bolls  oontinnes: 
"  One  of  each  rules  is,  as  I  have  shown,  that  an 
exeoation  creditor  is  not  to  have  the  benefit  of  his 
execution  if,  within  fourteen  days  after  the  sale  of 
the  debtor's  property,  the  sheriff  has  notice  of 
bankruptcy.  I  mast  therefore  apply  that  rule  to 
the  present  case,  and  hold  that  even  if  the  sheriff 
had  actually  sold  the  property  of  the  company  the 
exeoatioa  creditors  could  have  had  no  right  to  pay 
themselves  out  of  the  proceeds,  but  the  whole  of 
the  proceeds  must  have  been  banded  over  to  the 
liqudstor  for  the  general  benefit  of  the  creditors." 
In  my  opinicm  the  law,  so  expressed  by  the  Master 
of  the  Bolls,  is  the  law  which  governs  this  and  all 
BDch  like  oases  of  a  secured  creditor  whose 
seoority  is  not  perfected  and  completed  by  sale  or 
by  any  other  act  which  can  make  him  other  than 
m  secured  creditor.  Now,  let  me  suppose  there 
was  an  application  before  me  on  behalf  of  the 
aeonied  creditor  that  he  might  complete  his 
security  by  the  receipt  of  the  proceeds  of  the  sale 
of  this  property.  The  court  being  reminded  there 
was  no  law  to  administer  but  the  law  of  bank- 
ruptcy— the  law  of  reputed  ownership  is  a  part  of 
the  law  in  bankruptcy — the  reputed  ownership 
ma  clearly  in  this  company  up  to  the  time  when 
its  insolvency  commenoad,  and  the  rights  being 
the  same  as  they  would  be  in  bankruptcy,  the 
bankers  who  exercised  their  power  to  distrain  and 
made  this  verv  imperfect  distress,  could  have  no 
light  to  complete  their  distress  at  the  expense  of 
the  unsecured  creditors.  I  am  of  opinion  there- 
fore that  the  liquidator's  summons  onght  to  be 
acceded  to,  and  as  to  the  sum  of  45332.,  that  he  is 
entitled  to  receive  it,  and  to  receive,  possess,  and 
realise  under  the  liquidation  all  the  oUier  chattels 
which  were  seized  by  Mr.  Bradley  under  his 
diabesa. 

The  mortgagees  appealed. 

Sir  H.  Jaekson,  Q.C.,  Horion  Smith,  Q.O.,  and 
B.B.  Rogers,  for  the  appellants,  contended  that  the 
distrees  was  perfectly  valid,  only  it  was  levied 
with  all  possible  leniency.  With  regard  to  the 
attornment  clause,  such  danses  were  in  use  long 
before  the  Bills  of  Sale  Act  1854,  and  it  was  only 
by  the  Bills  of  Sale  Act  1878  that,  from  the  1st  of 
January  1879,  they  were  deemed  to  be  bills  of  sale. 
If  the  rule  of  bankruptcy  applied  then  they  were 
within  the  34th  section  of  the  Act  of  1869,  which 
at  once  displaced  the  ruling  of  the  Yice-Cbanoel- 
lor,  because  it  gave  power  to  a  landlord  to  distrain 
for  rent  either  before  or  after  the  oommencemeot 
tX  the  bankruptcy,  with  the  limitation  that,  if  sach 
distress  were  levied  after  the  commencement  of 
tiie  bankruptcy,  it  should  be  available  only  for 
one  year's  rent  accrued  due  prior  to  the  adjudica- 
tioD ;  but  even  then  the  landlord  might  prove 
under  the  bankruptcy  for  the  overplus  due  for 
which  thn  distress  might  not  have  been  available. 
Supposing,  however,  the  case  was  not  saved  by 
sect.  34,  thoy  contended  that  the  goods  were 
pledged  to  the  landlord  for  the  payment  of  his 


rent,  and  that  there  was  no  equity  to  deprive  him 
of  that  pledge.    They  referred  to 

Bigginbotlum  v.  floime,  19  Yea.  88 ; 
JbUy  V.  Arlnahnot,*  De  O.  &  J.  224; 
St  FrmHitg  and  Nwmtrieal  Rtgitttrmg   Company 

St'SXrb;  St  parte HiU,  87  L.  T.  Rap.  N.  S.  46 

L.  Bap.  CIuDiv.  63; 
LtKam  t.  Phxlpott,  L.  Bep.  10  Ex.  242 ;  33  L.  T.  B^. 

N.  8.  98. 

Hemming,  Q.O.  and  Bomer,  for  the  official 
liquidator,  oontended  that  by  the  10th  section  of 
the  Judicature  Act  1875  the  same  rules  were  to 
prevail  in  a  winding-up  as  to  the  respective  rights 
of  seoared  and  unsecured  creditors,  as  might  be 
in  force  for  the  time  being  under  the  law  of 
bankruptcy,  and  that  under  the  law  of  bank- 
ruptcy the  attornment  clause  most  be  treated  as 
void  by  reason  of  its  interfering  with  the  proper 
distribution  of  the  estate,  and  giving  the  mort- 
gagees an  undue  advantage  over  the  other 
crSitors.  In  Be  Thompson,  Ez  parte  WiUiame 
(37  L.  T.  Bep.  N.  S.  764;  L.  Bep.  7  Ch.  Div.  138) 
it  was  held  that  an  arrangement  similar  to  the 
one  in  this  case  was  void,  on  the  ground  of  its 
being  a  mere  device  to  give  the  mortgagee  the 
benefit  of  the  34th  section  of  the  Bankruptcy 
Act  1869  in  the  event  of  the  mortgagor's  bank- 
ruptcy. The  34th  section  was  intended  to  protect 
bond  fide  hmdlords  and  tenants ;  but  the  sham 
here  was  that,  while  the  parties  represented  them- 
selves as  landlord  and  tenant,  they  were  really  in 
the  position  of  debtor  and  creditor.  The  rent 
asked  for  was  so  excessive  and  above  the  annual 
valas  of  the  property  that  no  actual  tenancy  was 
created.  'J'hey  farther  submitted  that  the  deed,  not 
having  been  roistered,  was  void  under  the  Bills 
of  Hale  Act  1854,  and  moreover  that  the  distress 
was  only  colourable,  the  bank  having  taken 
merely  friendly  possession  of  the  property,  and 
never  having  demanded  payment  of  interest  or 
principal. 

JsssBL,  M.B.,  after  stating  the  foots,  said  :•— 
The  first  qaestion  to  be  considered  in  this  case  is 
whether  there  was  any  tenancy  at  all  created  by 
the  attornment  clause,  or,  an  it  has  been  put  in 
the  argument  for  the  respondents,  any  bond  fide 
tenancy.  Now,  it  appears  to  me,  that  there  was. 
It  must  be  remembered  that,  according  to  the 
practice  of  conveyancers,  when  the  mortgagor  is 
occupying  the  property,  so  that  there  is  no  rent 
receivable  to  meet  the  interest  on  the  mortgage 
debt,  it  was  the  common  practice  that  the  mort- 
gagor should  agree  to  become  tenant  to  the 
mortgagee  at  a  specified  rent.  There  is  nothing 
novel  or  remarkable  in  the  mortgage.  It  is  in 
the  ordinary  form.  But  then  it  was  said  that  the 
rent  in  the  present  case  was  so  excessive  and  so 
very  much  above  the  annual  value  of  the  pro- 
perty, that  it  showed  of  itself  that  it  never  could 
have  been  intended  that  there  should  be  an  actual 
tenancy  created.  But  in  the  first  place  I  am  not 
satisfied  that  the  rent  was  excessive.  The  evi- 
dence stands  in  this  way  :  Five  valuers  say  it  was 
worth  all  the  50002.  a  year,  and  four  valuers  say 
it  was  not  worth  more  than  half,  but  when  we 
consider  the  nature  of  the  property,  it  becomes 
impossible  to  say  that  there  was  any  excess  or  any 
large  excess,  i  ou  oannot  let  these  properties  to 
anybody.  They  are  not  ordinary  properties  as  to 
which  valuers  can  really  give  an  opinion  which 
would  be  accepted  by  other  persons,  even  in  tha 
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same  profession  as  valuers.  It  most  be  to  a  great 
extent  a  mere  matter  oE  indiridaal  opinion,  and 
upon  this  evidence  I  am  by  no  means  satisfied 
that  the  rent  was  in  faot  escessive,  and  certainly 
it  is  not  shown  to  me  to  have  been  so  excessive  as  to 
prove  that  there  was  any  intention  on  the  part  of 
the  two  parties  to  this  mortgage  that  it  should 
not  be  a  real  rent,  bnt  a  fictitious  rent.  Ent  then 
it  was  said  that  the  object  of  the  parties  was  to  do 
something  which  was  repugnant  to  the  bank- 
niptcy  laws,  because  the  object  was  to  enable  the 
mortgagees  to  distrain  for  the  rent  in  arrear,  and 
in  that  way  to  obtain  a  preference  in  the  event 
of  a  bankruptcy.  As  regards  one  year's  rent, 
which  is  all  we  are  now  considering,  the  84th  sec- 
tion of  the  Bankruptcy  Act  gives  the  landlord 
that  preference,  and  therefore  there  is  nothing  in 
the  law  of  bankruptcy  to  prevent  his  obtaining  the 
benefit  of  it,  if  he  is  a  real  landlord,  and  ne  is 
not  the  less  a  real  landlord  because  he  is  mort- 
gagee. It  was  part  of  the  bargain  that  he 
should  become  landlord,  and,  in  any  event,  the 
rent  o{  the !  mortgaged  property  would  be  a 
security  to  the  mortgagee.  It  does  not  appear 
to  me  there  is  anything  in  this  case  which 
would  enable  me  to  apply  the  doctrine 
laid  down  in  the  Court  of  Appeal  in  Ex  parte 
WUliamg,  as  to  which  I  express  my  entire  assent. 
That  being  so,  there  is  only  one  other  objection 
remaining'  to  be  considered,  and  that  is  whether 
or  not  tnere  was  a  distress.  It  is  said  that 
because  the  bailiff  who  put  in  the  distress  went  to 
two  of  the  company's  workmen  and  told  them  to 
keep  possession  for  him,  therefore  it  is  not  to  be 
looked  upon  as  a  real  distress.  But  I  think  that 
is  a  mistake.  No  doubt  the  bankers  only  wanted 
to  make  themselves  safe.  They  did  not  wish  to 
prevent  the  company  going  on,  if  it  could  go  on, 
so  long  as  they  were  safe,  and  they  did  not  wish 
that  the  public  should  know  too  much  about  the 
distress  so  long  as  there  was  a  chance  of  their 
being  paid.  The  fact  is,  that  a  petition  to  wind 
up  was  presented  within  three  days  after  they 
made  the  distress.  What  they  did,  therefore, 
was  really  only  for  the  purpose  <^  exercising  their 
legal  right  of  distress,  which  is  a  right  incident 
to  the  position  of  landlord  ;  and  their  object  and 
meaning,  and  the  object  and  meaning  of  the  com- 
pany too  by  their  manager,  who  attended  to  the 
arrangement  by  which  the  workmen  kept  posses- 
Bion  on  behalf  of  the  brokers,  was  that  there 
should  be  a  distress  to  make  the  bankers  safe, 
whatever  should  happen  to  the  company.  It 
appears  to  me  the  distress  was  perfectly  bond  fide ; 
that  the  sole  object  of  the  parties  was  a  bond  fide 
distress,  and  therefore  there  is  no  objection  upon 
that  ground.  There  were  other  arguments  brought 
forward  on  behalf  of  the  respondents,  but  they 
were  not  the  grounds  of  the  judgment  in  the  court 
below ;  and  for  my  own  part  I  do  not  see  that 
they  have  any  application  whatever  to  the  case 
before  the  court.  I  xa»r  mention  particularly 
those  arguments  on  the  Bills  of  Sale  Act,  which 
do  not  appear  to  me  to  anply  at  all.  This  mort- 
gage is  not  a  bill  of  sale  under  the  Bills  of  Sale 
Act  then  in  force.  Without  considering  the  ques- 
tion whether  the  efiect  of  the  10th  section  of  the 
Judicature  Act  of  1875  is  to  bring  into  operation 
the  Bills  of  Sale  Act,  and  make  it  applicable  to 
the  case  of  a  winding-up,  it  is  enough  to  say  that 
this  mortgage  is  not  a  bill  of  sale.  On  the  whole, 
it  appears  to  me  that  the  appellants  are  right  in 


their  contention,  and  that  the  order  of  the  Yioe- 
Ohancellor  must  be  discharged  with  costs,  and  the 
money  must  be  paid  to  the  bankers. 

Jakes,  L.J— I  am  of  the  same  opinion.  As  to 
the  case  of  Eai  parte  Williams,  which  has  been 
called  to  our  attention,  I  entirely  rea£&rm  every- 
thing that  was  said  there.  If  we  could  see  that 
the  rent  was  such  an  absurd  sum  that  it  really 
could  never  have  been  intended  as  a  rent,  but  thf^ 
it  was  only  part  of  a  device  which  would  enable 
the  mortgagee  to  obtain,  in  the  event  of  the  mort- 
gagor's bankruptcy,  something  which  he  would 
not  otherwise  obtain,  the  principle  of  Ex  parte 
Williams  would  apply.  But  in  the  present  oase  I 
am  by  no  means  satisfied  that  there  was  anything 
unreasonable  in  the  sum  which  was  reserved  as  a 
rent.  No  doubt  the  bankers  did  intend  to  get  se- 
curity upon  the  chattels  of  the  company  that 
otherwise  they  would  not  have  obtained,  bnt  than 
they  got  that  security  by  means  which  ore  not 
prohibited  by  law ;  they  got  it  by  means  of  an  ar- 
rangement that  they  should  be  landlords  and  the 
company  their  tenants— an  arrangement  which,  in 
the  then  state  of  the  law,  carried  with  it  the  inci- 
dent of  distress.  They  got  the  rights  of  a  land- 
lord, but  they  assumed  also  the  rights  of  a  mort- 
gagee in  possession.  The  bankers  were  as  much 
mortgagees  in  possession  of  the  rent  as  if  they 
had  granted  a  lease  of  the  property  to  a  new 
tenant,  and  they  would  therefore  have  been  liable 
to  account  to  a  second  mortgagee  for  what  they 
had  received,  or  what,  bnt  for  their  wilful  default, 
they  might  have  received  in  respect  of  the  rent  of 
£5000.  Their  position  was  very  different  from, 
that  of  the  holder  of  a  bill  of  sale  of  ohattels. 
He  could  seize  the  chattels  for  the  whole  amount 
of  his  debt,  bat  they  could  only  distrain  for  a 
year's  rent.  That  being  so,  it  appears  to  me  there 
was  nothing  done  here  in  violation  of  any  positive 
rule  of  law,  and  no  fraud  on  the  bankruptcy  law. 
I  therefore  agree  with  the  Master  of  the  Biolls 
that  the  order  of  the  court  below  should  be  re- 
versed with  costs,  and  also  that  the  costs  of  the 
appeal  should  be  given  to  the  appellants. 

Bbahwjbij,  L.J. — ^I  am  of  the  same  opinion.  I 
have  no  doubt  that  this  deed  was  in  every  part 
of  it  intended  to  be  a  security  to  the  bankers  for 
the  balance  of  their  account  current  with  the 
company,  and  that  whatever  money  received 
under  tne  distress  would  go  in  payment  of  the 
distress ;  and  I  have  no  doubt  also  that  the  object 
of  this  attornment  clause  was  to  enable  the  mort- 
gagees to  avail  themselves  of  the  chattels  whioh 
they  would  seize  under  a  distress  for  rent.  My 
observation  upon  this  is  that  the  bankers  had  a 
right  BO  to  arrange.  The  law  does  not  prevent 
them  from  entering  into  such  an  arrangement 
with  all  its  benefits  and  with  all  its  inconveniences. 
One  of  the  consequences  has  been  already  pointed 
out  by  James,  L.  J.  Another  conaequence  is  that 
for  six  months  the  company  would  have  a  right 
to  possession  as  tenants.  If  the  bank  had  taken 
the  security  in  the  form  of  a  present  grant  of 
chattels  on  the  premises,  with  a  right  to  seisse 
subsequent  chattels,  there  would  have  been  no 
right  on  the  part  of  the  mortgagors  to  dispose  of 
any  of  the  chattels  which  they  had  so  granted.  In 
that  way  they  would  have  belonged  to  the  mort- 
gagees, bat  under  the  actual  arrangement,  until  a 
distress  was  levied,  all  the  chattels  on  the  pre- 
mises might  have  been  sold  by  the  mortgagors, 
or  might  have  been  taken  in  execution  by  the 
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■heriff,  and  upon  being  removed  from  the  pre- 
miaea  woald  have  been  free  from  any  claim  for 
rent.  Then  one  word  more  with  reference  to  the 
diBtination  between  this  case  and  that  of  Ex  jxtrte 
WMieaiu.  I  think  it  is  very  likely  that  the 
parties  here  did  not  contemplate  that  the  50001.  a 
7«ar  would  have  been  paid.  They  thought  that 
eventhing  would  go  on  prosperously  and  forta- 
naCely,  and  that  the  interest  on  the  mortgage  debt 
would  have  been  kept  down;  bat  there  was  no 
■greonent  inoonsistent  with  the  payment  of  the 
rent  To  my  mind,  the  difference  between  this 
oaae  and  Eb  pariB  WUliams  is  this,  that  in 
Se  parte  WiBiamM  it  was  found,  and,  if  I  may 
add  my  ooDcarr«noe,  it  was  rightly  found,  that 
lite  intention  and  object  of  the  arrangement  there 
was  to  commit  a  fraud  upon  the  bankruptcy  laws ; 
diat  the  olanse  was  to  come  into  operation  only 
in  the  event  of  bankruptcy.  That  was  the  sab- 
stanoe  of  the  agreement.  There  is  nothing  of  the 
kind  here. 

Appeal  allowed,  ^oiih  eotis. 
S<dicitar8 :  Oree  and  Bon ;  Seartey,  Son,  and 
JBioiM*.  

SITTINGS  AT  WESTMINSTEB. 

May  4,  and  JtUy  2, 1878. 

(Before  Bagoauat,  Bbaxwbll,  and  Bkbti,  L.JJ.) 

Baxbhsaub  v.  BznrETT.  (a) 
Bin  of  exdumga — Inchoate  hill  stolen — Bond  fide 
hciUter/or  valne — Liahility  of  acceptor  for  negli- 
genee — Forgery  of  drawer  e  name. 
A.,  to  whom  B.  owed  501.,  drew  the  form  of  a  lUl  of 
exchange  for  that  mm,  hut  without  signing  his 
name  as  arcaeer,  and  sent  it  to  B.  for  acceptance. 
B.  aecejoted  the  hili  and  returned  it  to  A.    Sitb- 
sequetiuy  A.,  not  desiring  to  use  the  bill,  returned 
it  to  B.,  the  draiaen's  nams  being  sWi  blaiak.     B. 
placed  the  &tU  in  an  utdoeked  drawer  in  his 
business  ehamb0rs,fromwhidi  place  it  was  stolen. 
Subsequently  B.  was  sued  on  his  aeeeptanee  by  a 
bond  fide  holder  of  the  bill  for  value,  when  it  wag 
discovered  thai  t&e  name  of  "X  third  person  had 
been  inserted  as  the  drawer  of  <Ae  bUl,  without 
A.'s  authority . 
Seld,  thai  B.  was  not  lidbU  to  be  sued  as  the 
acceptor  of  the  bill,  per  Bramwetl  L.J.,  on  the 
ground  that  B.'s  negligence  was  not  the  prom- 
mate  or  effective  cause  of  the  fraud,  wher^  the 
bond  fde  holder  of  the  hUl  had  been  deceived  ; 
and,  per  BaggaUof/   aitd  Brett,  L.JJ.,  on   the 
grounds  that,  after  the  return  of  the  biU  to  B,, 
he  had  never  delivered  it  to  anyone  as  an  ao- 
eeptaace,  and  that  he  had  not  been  negligent,  not 
having  acted  otherwise  than  in  a  way  in  which 
<m  ordinarily  careful  man  would  act. 
YouBg  v.  Grote  (4  Bing.  253)  questioned ;  Ingham 
V.  Rimrose  (7  G.B.  N.  8.  82 ;  28  L.  J.  294, 0.  P.) 
overruled. 
AnxAL  by  the  defendant  from  a  judgment  of 
Lopw  J.,  who  tried  the  case  without  a  jury,  in 
fitronr  of  the  plaintiff  in  an  action  by  a  bond  fide 
holder  for  value  of  a  bill  of  exchange  ag^nst  the 
•doeptor.    It  appeared  that  the  defendant,  who 
had  money  traasaotions  with  one  Holmes,  received 
in  1872  from  him  a  stamped  draft  in  his  hand- 
writing without  any  drawer's  name.    The  defen- 
dant then  at  the  request  of  Holmes,  accepted  this 
toft  as  an  accommodation  bill ;    Holmes  how- 

(<■)  Beportedlij  W.  Apn.nOB,  Esq.,  Buiister-at-Law. 


ever  returned  this  paper  to  the  defe  ndant  without 
filling  in  the  drawer's  name,  and  t  he  defendant 
then  put  it  away  in  an  unlocked  desk  in  his 
chambers.  It  was  afterwards  taken  away  by 
some  unknown  person,  and  came  by  indorsement 
to  the  plaintiff  as  a  bond  fide  holder  for  value,  tho 
name  of  one  Carewright  having  been  inserted  as 
the  drawer.  The  defendant  htA  never  anthorised 
anyone  to  take  the  draft  or  to  fill  in  the  drawer's 
name. 

On  these  facts  Lopes,  J.  found  that  the  bill  was 
stolen,  and  was  a  forgery ;  bnt  he  was  of  opinion 
that  the  defendant  had,  by  his  negligence,  led'  to 
the  bill  being  put  into  circnlation,  and  that  the 
plaintiff  being  an  indorsee  for  value  was  entitled 
to  recover,  and  he  gave  judgment  for  the  plaintiff. 

A  rule  nisi  was  obtained  by  the  defendant  for  a 
new  trial,  on  the  ground  that  the  findings  of  the 
learned  judge  were  against  the  weight  of  evidence^ 
and  this  rule  was  argued  at  the  same  time  with  a 
motion  for  judgment  made  by  the  defendant. 

BUlleslon  (with  him  Bolland)  for  the  defendant. 
— ^This  bill  when  stolen  was  not  a  complete  instru- 
ment, and  the  defendant  never  gave  any  authority 
to  anyone  to  make  it  a  bill,  so  that  there  never 
was  an  acceptance,  for  there  was  no  drawer's 
name: 

Stosstiger  v.  South-Sariem  Raiheay  Comjiany,  3  E. 

&B.  5S3; 
Toung  y.  Qrote,  i  Bing.  253 ;  and 
Ingham  v.  Pnmroae,  7  C,  B.  N.  S.  82, 
can  be  distinguished,  as  in  those  cases  the  dooo.- 
ments  were  complete.      The  defendant  has  not 
been  negligent.    On  the  question  the  remarks  of 
Blackburn,    J.  in  Swan  v.  North  British  Aru- 
tralian  Company  (2  H.  &  C.  at  p.  181)  are  in  point. 
[Bkamveix,  L.J.  referred  to  Bank  of  Ireland  v. 
Trustees  of  Evan's  Charities,  5  H.  of  L.  Gas.  389.] 

He  was  stopped  by  the  Court. 

Jewne  for  the  plaintiff. — The  plaintiff  ia  a  holder 
for  value;  he  has  been  placed  in  a  false  posiiiinn  by 
the  negligence  of  the*  defendant,  and  he  ia  there- 
fore entitled  to  recover.  In  Ingham  v.  Primrose 
{ubi  sup.)  the  defendant  intended  to  cancel  Uta 
bill ;  but  he  was  held  liable,  because,  aa  in  Young 
▼.  Qrote  (ubi  sup.)  he  had  led  the  plaintiff  into  a 
taXea  position  by  his  negligence.  A  bill  need  not 
be  dmwa  by  the  person  to  whom  the  acceptor 
hands  it: 

ScMtt  v.  Aitley,  2  Bing.  N.  C.  5M. 
In  Montague  v.  Perkins  (22  L.  J.  0.  P.  p.  187)  an 
acceptor  was  held  liable  on  a  blank  acceptance, 
even  though  filled  up  after  a  reasonable  time. 
[Bkamwell,  L. J.  referred  to  Hogarth  r.  Latham, 
3  Q.  B.  Div.  648.] 

BUlleston,  in  reply,  referred  to 

Awde  T.  Dixon,  6  Ezch.  869. 

Cur.  adv.  vuU. 

July  2. — ^Bbakwbix,  L.J. — ^I  am  of  opinion  that 
this  judgment  cannot  be  supported.  The  defen- 
dant is  sued  on  a  bill  alleged  to  have  been  drawn 
by  W.  Csrt Wright  on  and  aocftpted  by  him.  Li 
TMT  truth  he  never  accepted  such  a  Dill ;  and  if 
he  IS  to  be  liable,  it  can  only  be  on  the  ground  that 
he  is  estopped  to  deny  that  he  did  so  accept  snch 
a  bill.  Eatoppela  are  odious,  and  the  doctrine 
should  never  be  applied  without  a  necessity  tor  it. 
It  never  can  be  applied  exoept  in  oases  where  the 
parson  against  whom  it  is  used  has  so  conduoted 
himself,  either  in  what  he  has  said  or  done,  or 
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failed  to  Bay  or  do,  that  he  wonld  unless  estopped 
be  sajring  somethine  oontraiy  to  his  former  con- 
duct in  what  he  had  said  or  done  or  failed 
to  say  or  do.  Is  that  the  case  here  P  Let  ns 
examine  the  facts.  The  defendant  drew  a  hill 
(or  what  woald  be  a  bill  had  it  had  a  drawer's 
name)  without  a  drawer's  name,  addressed  to  him- 
self, and  then  wrote  what  was  in  terms  an  accept- 
tanoe  across  it.  In  this  condition  it,  not  being  a 
bill,  was  stolen  from  him,  filled  up  with  a  drawer's 
name,  and  transferred  to  the  plaintiff  a  bond  fide 
holder  for  value.  It  may  be  that  no  crime  was 
committed  in  the  filling  in  of  the  drawer's  name, 
for  the  thief  may  have  taken  it  to  a  person  telling 
him  it  was  given  by  the  defendant  to  the  thief 
with  authority  to  get  it  filled  in  with  a  drawer's 
name  by  any  person  he,  the  thief,  pleased.  This 
may  have  been  believed,  and  the  drawer's  name 
bond  fido  put  by  snch  person.  I  do  not  say  such 
person  could  have  recovered  on  the  bill.  I  am  of 
opinion  he  oould  not ;  but  what  I  wish  to  point 
oat  is,  that  the  bill  might  be  made  a  complete 
instrument  without  the  commission  of  any  crime 
in  the  completion.  But  a  crime  was  committed  in 
this  case  by  the  stealing  of  the  document,  and 
without  that  crime  the  bill  could  not  have  been 
complete,  and  no  one  could  have  been  defirauded. 
Why  is  not  th^efendant  at  liberty  to  show  this  P 
Why  is  he  estopped  P  What  has  he  said  or  done 
contra^  to  the  truth,  or  which  should  cause  any- 
one to  believe  the  truth  to  be  other  than  it  is  P  Is 
it  not  a  rule  that  everyone  has  a  right  to  suppose 
that  a  crime  will  not  be  committed,  and  to  act  on 
that  belief  P  Where  is  the  limit  if  the  defendant 
is  estopped  here  P  Suppose  he  had  signed  a  blank 
cheque  with  no  payee  or  date  or  amount,  and  it 
was  stolen,  would  he  be  liable  or  accountable,  not 
merely  to  his  banker,  the  drawee,  but  to  a  holder  P 
If  so,  suppose  there  was  no  stamp  law,  and  a  man 
simply  wrote  his  name,  and  the  paper  was  stolen 
from  Dim,  and  somebody  put  a  form  of  a  cheque 
or  bill  to  the  signature,  would  the  signer  be  liable  P 
I  cannot  think  so.  But  wUWt  about  the  authori- 
ties P  It  must  be  admitted,  the  cases  of  Young  v. 
Orote  (4  Bing.  263)  and  Ingham  v.  Primrose  (7 
C.  B.  N.  S.  82^;  L.  J.  C.  P.  294)  go  a  long  way  to 
justify  this  judgment;  but  in  all  those  cases,  and 
in  all  the  others  wheru  the  alleged  maker  or 
acceptor  has  been  held  liable,  he  has  voluntarily 
parted  with  the  instrument,  it  has  not  beengot 
mm.  him  by  the  commission  of  a  orime.  l%is 
ondonbtedly  is  a  distinction,  and  a  real  distinction. 
The  defendant  here  has  not  voluntarily  put  into 
anyone's  hands  the  means  or  part  of  the  means 
for  committing  a  orime.  But  it  is  said  that  he 
had  done  so  through  negligence.  I  confess  I 
think  be  has  been  negligent,  that  is  to  say,  I 
think  if  he  had  had  this  paper  from  a  third  person 
as  a  bailee  bound  to  keep  it  with  ordinary  care,  he 
would  not  have  done  so.  But  then  this  negligence 
is  not  the  proximate  or  effective  cause  of  the 
fraud.  A  crime  was  necessary  for  its  completion. 
Then  The  Bwnk  ^  Ireland  v.  Evans'  Trustees  (5 
H.  of  L.  Gas.  389)  shows,  under  such  circum- 
stances, there  is  no  estoppel.  It  is  true  that  was 
not  the  case  of  the  negotiable  instrument,  but 
those  who  complained  of  the  negligence  were  the 
parties  immediately  affected  by  the  forged  instru- 
ment. 

Bbxtt,  L.  J. — In  this  case  I  agree  with  the  con- 
clusion at  whidi  my  brother  Bramwell  has  arrived, 
but  not  with  his  reasons.    The  defenduit  signed 


a  blank  acceptance  and  gave  it  to  a  person  who 
wanted  money,  that  he  might  get  it  discounted;* 
that  person  sent  the  blank  acceptance  back  to  the 
defendant,  who  put  it  into  a  drawer  in  his  room ; 
the  room  was  not  a  place  of  general  resort,  and 
the  drawer  into  which  the  acceptance  was  put  was 
left  unlocked;  somebody,  not  a  servant  of  the 
defendant,  stole  it,  and  it  was  filled  up  by  a  diffe- 
rent person  from  him  to  whom  the  acceptance  was 
originally  given,  and  who  had  returned  it.  On 
these  facts  Lopes,  J.  held  that  the  defendant  had 
been  guilty  of  negligenc^  and  was  therefore  liable 
on  the  bill  to  the  plaintUf.  Bramwelll,  L.J.  says 
that  the  defendant  is  not  liable,  because,  if  he  be 
guilty  of  negligence,  the  negligence  is  not  the 
proximate  or  effective  cause  of  the  fraud.  It 
seems  to  me  that  the  defendant  never  authorised 
the  bill  to  be  filled  in  with  a  drawer's  name,  and 
he  cannot  be  sued  on  it.  I  do  not  think  it  right 
to  say  that  the  defendant  was  negligent.  The 
law  as  to  the  liability  of  a  person  who  accepts  a 
bill  in  blank  is  that  he  gives  an  apparent  authority 
to  the  person  to  whom  he  issues  it  to  fill  it  up  to 
the  amount  that  the  stamp  will  cover ;  he  does  not 
strictly  authorize,  but  enables  him  to  fill  it  up  to 
a  greater  amount  than  was  intended.  Where  a 
man  has  signed  a  blank  acceptance,  and  has  issued 
it,  and  has  authorised  the  holder  to  fill  it  up,  he  is 
liable  on  the  bill,  whatever  the  amount  may  be, 
though  he  has  given  secret  instructions  to  the 
holder  as  to  the  amount  for  which  he  shall  fill 
it  up;  he  has  enabled  his  agent  to  deceive  an 
innocent  party,  and  he  is  liable.  Sometimes  it  is 
said  that  the  acceptor  of  such  a  bill  is  liable 
because  bills  of  exchange  are  negotiable  instru- 
ments, current  in  like  manner  as  if  they  were 
gold  or  banknotes ;  bat  whether  the  acceptor 
of  a  blank  bill  is  liable  on  it  depends  upon  his 
having  issued  the  acceptance  intending  it  to 
be  used.  No  case  has  been  decided  where 
the  acceptor  has  been  held  liable  if  the  instru- 
ment has  not  been  delivered  by  the  acceptor 
to  another  person.  In  this  case  it  is  true  that  the 
defendant,  after  writing  his  name  across  the 
stampedpaper,  sent  it  to  another  person  to  be 
used.  When  he  sent  it  to  the  person,  if  be  had 
filled  it  in  to  any  amount  that  the  stamp  would 
cover  the  defendant  would  be  liable  because  he 
sent  it  with  the  intention  that  it  should  be  acted 
upon ;  but  it  was  sent  back  to  the  defendant,  and 
he  was  then  in  the  same  condition  as  if  he  had 
never  issued  the  acceptance.  The  case  is  this : 
The  defendant  accepts  the  bill  and  puts  it  into  his 
drawer;  it  is  as  if  he  had  never  issued  it  with  the 
intention  that  it  should  be  filled  up  ;  it  is  as  if 
after  having  accepted  the  bill  he  left  it  in  his 
room  for  a  moment  and  a  thief  came  in  and  stole 
it.  He  has  never  intended  that  the  bill  should  be 
filled  up  by  anybody,  and  no  person  was  his 
agent  to  fill  it  up.  Then  it  has  been  said  that 
the  defendant  is  liable  because  he  has  been  negli- 
gent ;  but  was  the  defendant  negligent  P  As  ob- 
served by  Blackburn  J.  in  8u>an  v.  North  British 
Austrcdasian  Company  (2 H.  &  C.  175  ;  32  L.  J.  273, 
Ex.)  there  must  be  the  neglect  of  some  duty 
owing  to  some  person.  Here  how  can  the  de- 
fendant be  neghgent  who  owes  no  duty  to  any- 
body P  Against  whom  was  the  defendant  negu- 
gent,  and  to  whom  did  he  owe  a  duty  P  He  pat 
a  bill  into  a  drawer  in  his  own  room ;  to  say  that 
was  a  want  of  due  care  is  impossible.  It  was  not 
negligence  for  two  reasons,  first  he  did  not  owe 
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■nydatjto  anyone;  and  secondly,  he  did  not 
act  otherwise  than  in  a  way  which  an  ordinary 
carefnl  man  would  act.  As  to  the  anthorities  that 
have  been  cited,  in  SchuUz  v.  Attley  (4  Bing.  N.G. 
514)  the  blank  acoeptance  had  been  filled  np  by  a 
stranger,  and  a  frand  had  been  committed ;  never- 
theleea  the  acceptor  was  held  to  be  liable.  There, 
howerer,  the  acceptance  had  been  issued,  and  it 
was  intended  that  it  should  be  filled  np  by  some- 
one; bat  Crompton  J.  in  Stoestiger  t.  South 
Eattem  RaUway  Oompany  (3  E.  4b  B.  556)  said 
that  case  had  gone  to  the  utmost  extent  of  the 
law.  I  do  not  think  that  the  doctrine  there  laid 
down  onght  to  be  extended.  In  IngJuim  t.  Prim- 
ftMs  (7C.B.N.  S.  82;  28  L.  J.  294,  0.  P.)  the 
•ooeptor  of  a  bill  of  exchange,  with  tixe  intention 
of  oancelling  it,  tore  it  into  two  pieces  and  threw 
them  into  the  street,  they  were  picked  up  by  the 
indorser,  [Joined  together,  and  the  bill  was  put 
into  circulation.  The  aooeptor  was  held  liable,  be- 
cause, aaid  the  court,  <J  though  he  did  intend  to 
cancel  it,  yet  he  did  not  cancel  it.  It  seems  to  me  to 
be  difiScnft  to  support  that  case,  and  the  correct 
mode  of  dealing  with  it  is  to  say  we  do  not  agree 
with  it.  In  Toung  v.  Orote  (4  Bing.  253)  Young  left 
aUank  cheque  with  his  wife,  and  in  filling  up  the 
cheque  for  502.  the  word  fifty  was  written  in  the 
middle  of  the  line,  ample  space  being  left  for  the 
inaertion  of  other  words.  By  a  forgery,  before 
the  word  fifty  the  words  "  three  hundred  and " 
were  inserted.  Notwithstanding  the  forgery,  the 
court  held  Young  liable.  It  is  said  that  the  case 
nay  be  upheld  on  the  ground  that  Young  owed  a 
duty  to  his  own  bankers,  and  that  he  was  guilty  of 
negligence  in  not  drawing  his  cheques  on  them 
with  ordinary  care ;  but  that  case  does  not  govern 
the  present,  it  only  anpliea  to  caAes  between 
bankers  and  mere  customers.  In  Bank  of  Ireland 
T.  Evana'a  Charity  Tnuteee  (5  H.  of  h.  Gas.  389), 
Parice,  B.,  in  delivering  the  opinion  of  the  judges 
in  the  House  of  Lords,  remarks,  wii^h  reference  to 
Toung  ▼.  Orote  (4  Bing.  253) :  "  In  that  case  it 
was  held  to  have  been  the  fault  of  the  drawer  of 
the  cheqne  that  he  misled  the  banker  on  whom  it 
was  drawn  by  want  of  proper  caution  in  the 
mode  of  di  awing  the  cheque,  which  admitted  of 
easy  interpolation,  and  consequently  that  the 
drawer,  having  caused  the  banker  to  pay  the 
fixged  cheque  by  his  own  neglect  in  the  mode  of 
drawing  tbe  cheque  itself,  could  not  complain  of 
that  payment."  He  then  ^ves  instances  in  which 
a  person  would  not  be  liable,  and  which  govern 
the  present  case:  "If  a  man  should  lose  hia 
cheque  book,  or  neglect  to  lock  bis  desk  in  which 
it  is  kept,  a  servant  or  stranger  shoald  take  it, 
it  is  impossible,  in  our  opinion,  to  contend  that  a 
banker  paving  hb  forged  oheqae  would  be  enabled 
to  charge  his  costomer  with  that  payment.  Would 
it  be  contended  that  if  he  kept  his  g^oods  so  negli- 
gently that  a  servant  took  them  and  sold  them, 
he  must  be  considered  as  having  concurred  in  the 
sale,  and  so  be  disentitled  to  sue  for  their  con- 
tenion  on  a  demand  and  refusal  P"  Lord  Gran- 
worth,  speaking  of  Young  v.  Orote  (4  Bing.  253) 
lays  that  case  went  upon  the  ground,  whether 
ocRectly  arrived  at  in  point  of  fact  is  immaterial, 
that  in  order  to  make  negligence  a  good  answer, 
there  mast  be  something  that  amounts  to  an 
estoppel  or  ratification,  "  that  the  plaintiff  was 
estopped  from  saying  that  he  did  not  sign  the 
efaecrue,"  and  then  he  says  that  tbe  doctrine  of 
ntincation  is  wdl  illnstrated  in  Ooles  v.  Bank  of 


England  (10  A.  &  E.  437).  I  think  the  observations 
made  by  the  Lords  in  the  case  of  Bank  of  Irdayid 
V.  Evana'H  OhatrUy  Trutteee  (5  H.  of  L.  Gas.  389), 
have  shaken  Young  v.  Orote  (4  Bing.  253)  and 
Oole»  V.  J?anfe  of  England  (10  A.  &  E.  437)  as 
authorities.  In  the  present  case  I  think  there 
was  no  estoppel,  no  ratification,  and  no  negligence, 
and  that  the  defendant  is  entitled  to  our  judg- 
ment. 

Baggallat,  J.  concurred    that   the  judgment 
ought  to  be  entered  for  the  defendant. 

Judgment  for  the  d^endant. 

Solicitors  for  plaintiff,  Qeorge  Kirhy  and  Millett. 

Solicitor  for  defendant,  0.  Beader. 


Monday,  Nov.  25, 1878. 
(Before  Biuvwwll,  Bsett,  and  ConoN,  LJ'J.) 

Bobbowuan,   Philijps,   and    Go.   v.   Fbez   and 
HoLLis.(a) 

Bale  of  good* — Tender— Appropriation  of  goodi  to 
contract — Eledion. 

Plaintiffe  agreed  to  »di  a  cargo  of  maize  to  defend- 
ants, "  <u  per  biU  of  lading,  to  be  dated  hetioeen 
16th  May  and  SOlh  June  indtuive.  Payment  by 
cash  in  exchange  for  shipping  documents,  or  by 
hityer't  aeeeptanoee  at  tisfty  days'  sight,  toith 
shipping  documents  attached  as  usiuil."  Plaintiffs 
under  this  contract  tendered,  on  22nd  June,  to 
defendants  a  cargo  from  the  ship  Charles  Plait, 
but  plaini^s,  when  they  made  the  tender,  had 
not  received  the  bOl  of  lading.  Defendants  re- 
fused to  accept  the  cargo  ex  Charles  Plait,  and 
the  matter  was  referred,  under  an  arbitration 
clause  in  the  contract,  to  an  arbitrator,  who 
decided  thai,  pUiintiffs  not  having  the  shipping 
documents,defendants  were  not  bound  to  accept  the 
tender.  On  the  9th  July  plaintiffs  offered  anothef 
cargo  ex  Maria  J).,  which  in  every  respect  satis- 
fied the  contract.  Defendants  refused  to  accept 
the  second  tender,  and  plaintiffs  sued  them  for 
loss  incurred  by  reason  of  such  refusal. 

Held  (reversing  the  decision  of  Denman,  J.),  that 
plaintiff's  were  entitled  to  recover;  that  the  tender 
of  the  Charles  Piatt  being  a  bad  one  under  the 
contract,  plaintiffs  had  no*  elected  to  perform 
their  contrad,  by  that  tender,  and  could  tlterefore 
make  a  good  tender,  which  defendants  were  bound 
to  accept,  of  tite  Maria  D, 

Appeal  from  a  judgment  of  Denman,  J. 

The  action  was  to  recover  damages  incurred  by 
the  plaintiffs  through  the  defeadants  having  re- 
fused to  accept  a  cargo  of  maize  under  a  contract 
made  by  the  plaintiffs,  Messrs.  Borrowman, 
Phillips,  and  Co.,  as  agents  for  Me^Brs.  Yogan 
Brothers  as  the  defendants. 

The  defence  set  up  was,  that  the  plaintiffs 
tendered  a  cargo  of  maize  to  the  defendants  by  a 
ship  called  the  Charles  PlaU ;  that  this  was  not 
such  a  cvgo  as  the  defendants  were  bound  to 
accept  under  their  contract ;  that  afterwards  the 
plaintiffs  tendered  a  cargo  by  another  vessel,  the 
Maria  D.,  which  the  defendauts  refaned.  and 
rightly  refused,  to  accept  on  the  ground  that  the 
plaintiffs  had  elected  to  fulfil  their  contract  with 
the  cargo  of  the  first  ship  tendered;  that  the^  had 
thereby  exercised  their  option  of  appropriating 
goods  to  the  contract,  and  could  not  com^iel  the 
defendants  to  accept  any  othe'  ca^rvx     I--U0  was 

(a)  Beportwl  bj  W.  ArruToa,  Eiq..  i)wTistW4it-I«w. 
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joined  on  this  defence.    The  following  were  the 
material  facta  proved  or  admitted  at  the  trial : 

The  contract  under  whioh  the  plaintiffs  claimed 
was  made  by  them  as  agents  for  Messrs.  Yogan 
Brothers  on  May  7, 1877.  The  benefit  of  the  con- 
tract and  all  righto  under  it  were  assigned,  with 
notice  of  the  assignment  to  the  defendants,  to  the 
plaintiffs  in  Feb.  1878.  The  defendants  disputed 
this  assignment  and  notice  at  the  trial,  bat  they 
were  proved  by  the  plaintiffs. 

The  contract,  so  far  as  it  is  material  for  the  pur- 
pose of  this  report,  was  as  follows : 

London,  71h  May  1877. 

Sold  to  Mosan  Free  and  HoUia  a  oargoof  mixed  Ameri- 
oan  nuuze  ....  say  9000  to  4000  qnaiten  of  40Olbs.,  as 
per  bill  of  lading,  to  be  dsted  between  the  15th  of  May 
and  the  30th  of  Jane  inolnsive,  at  the  prioe  of  thiity  ihil- 
linn  and  lizpenoe  per  4801b. 

Faymant  by  cash  in  London  in  axoliaDge  for  shipping 
doonments  ....  or  by  the  bnyer'a  aoeeptanoes  at  sixty 
days'  sight  from  date  of  arrivw  of  bill  of  lading  in  Lon- 
don with  shipping  doommenti  attadhed  as  nsnal. 

Bellen  to  render  invoiae  within  MTen  days  of  aiiival 
of  bill  ot  lading  in  En^and. 

The  contract  also  contained  a  clause  providing 
that  any  disputes  arising  out  of  the  contract  should 
be  referred  to  arbitration. 

On  23rd  June  the  plaintiffs  tendered  to  the  de- 
fendants, under  the  above  contract,  a  cargo 
arriving  by  the  ship  Charles  Flail,  stating  at  the 
same  time  that  they  were  not  yet  in  possession  of 
the  shipping  documents.  On  2nd  July  the  plain- 
tiffs, by  letter,  informed  the  defendants  that  the 
CharUt  Piatt  had  arrived  at  Queenstown,  and 
said,  "  We  have  no  invoice  yet."  The  defendants 
refused  to  accept  this  cargo  on  the  ground  that 
the  shipping  docnmento  haid  not  yet  arrived,  and 
the  question  of  whether  the  tender  was  or  was  not 
a  good  one  was  referred  to  arbitration  under  the 
arbitration  clause  in  the  contract.  The  arbitrator 
considered  that  the  tender  was  not  a  good  one, 
and  that  the  defendants  were  not  bound  to  accept 
it  as  the  plaintiffs'  performance  of  the  contract. 

By  a  letter  to  the  defendants  dated  the  9th  July 
the  plaintiffs  offered  another  cargo  satisfying  the 
oonaitions  of  the  contract  in  every  respect.  The 
material  parts  of  this  letter  were : 

Befezring  to  onr  oonveisation  of  to-day,  we  beg  to 
hand  yon  an  invoice  of  the  oaigo  of  maize  per  Maria  D. 
from  Baltimore,  bill  of  lading  to  hand  to-day,  and  dated 
abont  the  24th  Jnne,  in  fnlfihnant  of  yonr  oomtraot  dated 
the  7th  Hay.  We  shall  be  glad  to  know  whethar  yon 
elect  to  pay  cash  for  the  oargo,  or  our  friends  are  to|diaw 
on  yon  with  shipping  doonments  attached  as  nsnal. 

On  the  following  day  the  defendants  replied, 
refusing  to  accept  the  cargo,  and  alleged  that  the 
arbitrator,  having  decided  that  the  first  tender 
was  a  bad  one,  the  plaintiffs  had  exhausted  their 
right  to  appropriate  goods  to  the  contract. 

The  bill  of  lading  of  the  Maria  D.  was  dated 
29th  June.  The  plpintiffs  had  contracted  to  buy 
the  cargo  per  Maria  D.  after  the  defendants 
refused  to  accept  the  cargo  per  Charles  Piatt.  At 
the  time  they  tendered  the  cargo  of  the  Maria  D. 
the  plaintiffs  had  received  the  invoice  from  the 
vendor,  but  the  cargo  and  shipping  documents 
were  not  in  their  possession  until  4th  Aug. 

On  the  defendants'  refdsal  to  accept  the  cargo 
per  Maria  D.,  the  plaintiffs,  after  notice  to  the 
defendants,  sold  the  cargo  at  Queenstown,  and  the 
price  of  maize  having  fallen  considerably  they  sus- 
tained the  loss  in  respect  of  which  tbe  action  was 
brought. 

Pwrt   of    the   defendants'    contention    at    the 


trial  was  that,  as  the  pbuntifi's  bad  never  ten- 
dered the  shipping  documents  of  the  Maria  B^ 
there  had  been  no  good  tender  of  that  vessel.  In 
answer  to  this  the  plaintiffs  contended  that  by 
refusing  to  accept  the  cargo  the  defendants  had 
waived  a  tender  of  the  shipping  docnmento. 
Denman,  J.  allowed  the  pleadings  to  be  amended 
BO  as  to  raise  this  issue.  The  jury  were  discharged 
l^  consent  without  giving  a  verdict,  and  the 
learned  judge  then  found  in  favonr  of  the  plain- 
tiffs that  the  defendants  had  waived  a  tender  of 
tbe  shipping  documents  of  the  Maria  D.,  but  he 
gave  judgment  for  the  defendanto  on  the  ground 
that  the  plaintiffs  had  elected  to  fulfil  the 
contract  with  the  Charles  Plait,  and  had  appro- 
priated the  cargo  of  that  ship  to  the  satisfaction 
of  the  oontraot,  and  that  the  arbitrator,  having 
decided  that  the  tender  of  the  cargo  of  the 
Charles  Piatt  was  not  such  a  tender  as  the  defen- 
dants were  bound  to  accept,  they  conld  not  be 
compelled  to  accept  any  other  cargo  as  a  fulfil- 
ment of  the  oontraot. 
The  plaintiffs  appealed. 

Eerschdl,  Q.C.  and  A.  L.  Smith  for  the  plain- 
tiffs.— ^This  judgment  ought  not  to  be  upheld. 
The  oargo  of  the  Maria  D.,  which  was  in  all 
respects  such  a  cargo  as  would  satisfy  the  con- 
tract, was  tendered  between  tbe  contract  dates, 
and,  no  specific  cargo  being  mentioned,  any  cargo 
in  other  respecto  satisfying  the  contract  will  do. 
The  tender  of  the  cargo  per  Cliarles  Piatt  did  not 
determine  the  plaintiffs'  option  to  appropriate  a 
cargo  to  the  contract.  The  doctrine  of  election 
does  not  apply  here.  It  applies  only  where  there 
are  two  or  more  alternative  things  which  can  be 
done  under  the  contract,  and  one  of  the  parties 
electo  to  do  one  of  them.  Oath  v.  Lees  (3  U.  &  C. 
558),  which  will  be  relied  on  for  the  defendanto,  is 
very  distinguishable  from  the  present  case.  There 
the  plaintiff  had  an  alternative  option  to  deliver  in 
the  months  of  August  or  September ;  be  elected  to 
deliver  in  August,  and  gave  the  defendant  notice. 
The  contracting  parties  then  were  in  the  same 
position  as  if  August  had  been  named  in  the  con- 
tract; the  defendant  had  an  obligation  imposed 
upon  him  to  accept,  and  he  had  been  led  to  alter 
hi3  position  in  consequence  of  the  plaintiffs  elec- 
tion. ThomUm  v.  Simpson  (6  Taunt.  556)  and 
Tetley  v.  Shand  (25  L.  T.  Bep.  N.  S.  66b)  are 
decided  on  the  same  principles.  The  defendanto 
were  bound  to  accept  the  second  tender,  the  first 
having  been  found  by  the  arbitrator  to  be  not  a 
good  tender  nnder  the  contract. 

Benjamin,  Q.C.  and  PhUbriek,  Q.G.  (BeginaJd 
Brown  with  them)  for  the  defendanto.  —  There 
was  no  good  tender  of  the  second  vessel,  the 
Maria  D.  The  plaintiffs,  when  they  offered  the 
cargo  of  that  vessel,  had  not  the  shipping 
docnmento  in  their  possession,  and  therefore 
could  not  make  a  good  tender  under  the  contract. 
The  learned  judge  was  wrong  in  finding  as  a  fact 
that  the  defendants  waived  a  tender  of  the  shipping 
documente.  At  any  rate,  if  there  was  a  waiver, 
it  was  obtained  through  incorrect  statements  of 
the  plaintiffs  contained  in  their  letter  of  July  9th. 
As  to  the  question  of  law,  the  contract  was  for 
the  sale  of  a  cargo  of  mixed  maize,  and  it  oould 
therefore  be  satisfied  by  any  cargo  answering  the 
contract  description.  But,  by  electing  to  tender 
the  Charles  Plait  the  plaintiffs  appropriated  goods 
to  the  contract,  which  must  be  read  as  though 
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the  Charlei  FltUt,  was  written  into  it.  The  prin- 
ciple is  stated  by  Lord  Campbell  in  Brown  v. 
ns  Royal  Insurance  Company  (1  E.  &  B.  853). 
He  says  (at  p.  858),  "Where  a  contract  proTidea 
for  an  election,  the  party  making  the  election  is 
in  the  same  position  as  if  he  had  originally  con- 
tracted to  do  the  act  which  he  has  elected  to  do." 
TUUy  T.  Shcmd  {2.=>  L.  T.  Rep.  N.  8.  658)  does 
not  apply  here.  That  case  decides  no  more 
than  that  where  there  is  a  simple  proposal  of 
goods  to  satisfy  the  contract,  a  refasal  to  accept 
those  goods  by  the  vendor,  and  an  acqniescence 
in  that  reftisal,  the  vendee  cannot  rofnse  to  accept 
a  Bubseqnent  tender  properly  made  nnder  the 
contract.  In  the  present  case  the  plaintiffs  in- 
sisted on  their  first  tender,  and  went  to  arbitra- 
tion npon  it.  They  therefore  elected  to  make 
that  tender  their  performance  of  the  contract. 
The  general  principles  as  to  election  are  well 
laid  down  in  Blackburn  on  Sales,  126  to  129. 
It  may  be  stated  thns  :  Where  the  subject- 
matter  of  the  contract  is  left  indefinite,  and 
one  party  has  the  option  to  render  that  defi- 
nite and  determined  which  previously  was  not 
ao,  his  election  having  been  once  definitively 
made  he  cannot  elect  again.  [Bkett,  L.J. — Lord 
Blackbnm  is  treating  of  passing  the  property  in 
the  goods  by  the  appropriation  of  them  to  the 
contract;  that  question  is  not  the  one  here.] 
GaOi  V.  Lees  (3  H.  &  C.  558)  is  in  point.  The 
option  was  to  be  exercised  as  to  time  of  deli- 
vering nnder  the  contract,  and  it  was  held  that, 
the  seller  having  elected  to  deliver  in  Angust 
(his  option  under  the  contract  being  to  deliver  in 
Angust  or  September),  the  contract  became  one 
to  &Uver  in  Angnst,  and  the  seller  having  made 
hu  election  was  boand  by  it.  Here  the  option  is 
to  be  exercised  with  respect  to  cargo,  but  there  is 
no  distinction  in  principle  between  Oath  y.  Lees 
and  the  present  case. 

BKunrEiii*  L.J. — I  um  of  opinion  that  this 
judgment  cannot  be  supported.  Denman,  J.  did 
not  attempt  to  deal  very  fully  with  the  subject, 
and  indeed  scarcely  expressed  an  opinion  upon  it. 
As  to  the  second  point,  that  the  plaintiffs  were 
never  in  a  poeition  to  make  a  good  tender  of  the 
second  vessel,  the  Maria  D.,  I  do  not  think  the 
pant  was  taken  at  the  trial  in  the  only  way  in 
which  it  oonld  h&ve  been  efiectually  taken.  If  it 
had  been,  the  pUuntiffs  might  have  answered  it  by 
evidence  to  show  that  they  could  have  handed  over 
the  shipping  documents.  There  was  a  sale  of  a 
cargo  of  maize,  "  as  per  bill  of  lading,  to  be  dated 
hetireen  May  15  and  June  30."  The  first  thing 
practically  to  be  done  was  for  the  seller  to  name  a 
ddp,  and  to  send  an  invoice  of  the  goods.  That 
«u  the  only  thing  he  could  then  do,  because  the 
diip  not  having  arrived,  he  was  not  in  possession 
of  the  shipping;  documents.  Then  the  buyer  is 
to  exercise  bis  judgment  as  to  whether  he  will 
make  payment  by  cash  or  by  bills.  And  the  seller 
>■  to  be  ready  with  shipping  documentn,  and  to 
aclmnge  them  either  for  bills  or  cash,  according 
to  the  manner  in  which  payment  was  to  be  made. 
The  objection  made  at  the  trial  by  the  defendants, 
islmiderstaiid  it,  was  this:  "At  tho  time  when 
yon  nominated  or  tendered  the  ship  Maria  D. 
and  Bent  the  invoice,  yon  had  not  the  shipping 
documents  in  yonr  possession,  and  could  not 
hand  them  over  to  us."  Now,  I  think  that  it  was 
not  oecesaary  fbr  the  plaintiff's  to  then  have  the 
ddpping  documents  in  their  possession.    There 


was  no  occabion  at  that  time   to  tender  them. 
All  they  had  to  do  was  to  nominate  the  ship  and 
send  the  invoice.   They  did  so  by  writing  the  letter 
of  the  2nd  July,  and  by  sending  the  invoice.     It 
is  manifest  that  there  was  no  untruthful  represen- 
tation in  that  letter,  because  they  speak  of   the 
bills  of  lading  as  being  dated  about  the  &c.,  show 
ing  that  they  had  them  not  in  their  possession,  or 
they  could  have  named  the  date  which  would  be 
npon  them.    I  therefore  think  the  objection  is  an 
unfounded  one  in  point  of  law ;  but  upon  the 
inquiry   here   the  matter  is  put  in  a  somewhat 
different  shape.    It  is  said,  "  x  on  did  not  make  a 
good  tender,  because  the  cargo  was  not  yours  at 
the  time.    You  had  not  the  snipping  documents, 
and  conld  not  transfer  the  cargo  to  us."    Now,  I 
think  that,  where  an  objection  like  this  is  not  taken 
at  the  trial,  we  ought  not  to  allow  it  to  be  taken  in 
the  Court  of  Appeal,  where  the  character  of  the 
objection  is  such  that  any  evidence  might  have 
been  given  at  the  trial  to  alter  the  state  of  things. 
It  is  frequently  only  when  a  question  like  this  has 
been  thoroughly  discussed  that,  by  what  may  be 
termed  a  process  of  evolution,  the  objection  finally 
assumes  its  proper  shape.     I  donbt  very  much 
whether  it  would  have  been  a  good  objection  in 
point    of  law    if  taken  at  the  trial ;  out,  if  it 
had    been    taken    there,    the    plaintiffs    might, 
and   probably     conld,    have    shown    that    they 
had  bought  the  cargo,   and   had   as  full  power 
to    deal    with    it    as    if    it   was    in    their    pos- 
session.   It  is  perfectly  competent  for  a  man,  in 
the  absenoe  of  fraud,  to  sell  that  which  at  the  time 
does  not  belong  to  him.     He  can  acquire  it  and  so 
fulfil  his  contract.  I  think,  therefore,  the  objection 
is  not  a  valid  one.    As  to   the   other  question, 
which  is  one  of  a  mora  general  character,  I  cannot 
agree    with    the   decision    of    Denman,  J.      It 
is  perhaps  necessary  to  state  shortly  my  under- 
standing of  the  facts.    This  contract  was  entered 
into,  and  the  Charles  Piatt  had  arrived  at  Queens- 
town;  the  bills  of  lading  and  shipping  documents 
were  not  in  England,  not  having,  I  suppose,  yet 
arrived.    A  tender  of  the  ship  and  cargo  is  made 
to  the  defendants ;  but  they  object,  and  it  is  unne- 
cessary to  decide  whether  their  objection  was  a  good 
one.    But  they  cannot  be  called  npon  to  take  the 
cargo  which  was  then  with  the  ship  at  the  port  of 
call,  because  the  plaintiffs  had   not    the  bills  of 
lading  so  as  to  enable  the  defendants  to  deal  with 
the  ship.     The  plaintiffs  then  say  that  they  have  a 
right  nnder  the  contract  to  have  the  matter  settled 
by  arbitration,  and   the   arbitrator  decides   that 
they  have  not  made  a  good  tender.    What  is  the 
consequence  ?     The  plaictifis  say,  "  If  we  have 
tendered  wrongfully  before,  we  now  make  a  tender 
which  we  have  a  right  to  do  under  the  contract, 
and  we  make  it  in   snfiScient  time  to  satisfy  the 
contract."    Why  should  they  not  do  so  P    It  was 
said  that  the  plaintiffs  had  determined  their  option 
as  to  the  subject-matter  of  the  co  itract,  and  that 
when  they  named  the  Charles  Piatt  the  contract 
ought  to  be  read  as  if  the  ship  Charles  Piatt  had 
been  put  in  it.     But  the  defendants'  main  argument 
was,  that  the  Charles  Piatt  could  not  be  read  in 
the  contract  because  the  plaintiff's  had   not  the 
shipping  documents,  and  there  would  be  no  good 
tendernnder  the  contract.  No w  theargament  seems 
to  be,  "  Because  there  was  no  good  tender  under 
the  contract  you  cannot  make  a  good  tender  after- 
wards."   It  is   an   incongruous  and    repugnant 
result.    It  is  because  the  Cliarks  Piatt  cannot  be 
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read  in  the  ooniiract  that  the  plaintiffs  are  entitled 
to  offer  a  second  ship  nnder  the  contract.  Either 
the  lender  of  the  Charles  Plait  was  within  the 
coiitract  or  it  was  not.  If  it  was  not,  they  had  no 
right  to  offer  it.  Whether  it  was  or  was  not,  they 
withdraw  it  on  the  defendants'  objection  and 
substitute  another  tender  nnder  the  contract. 
As  to  the  cases.  Oath  y.  Lees  is  said  to  be 
favonrahle  to  the  defendants'  case.  There  the 
plaintiff  had  the  option  of  delivering  in  Angust  or 
September.  He  elected  to  deliver  in  Angnst,  and 
he  was  held  to  be  bonnd  by  that  election,  as  was 
the  defendant,  because  his  election  was  one  which 
the  plaintiff  had  a  right  to  make  nnder  the  con- 
tract. In  the  present  case,  if  the  plaintiffs  had 
followed  up  what  they  had  done  with  regard  to  the 
ChairUs  Plait  they  nonld  not  have  maintained  their 
action,  because,  by  their  own  agreement,  they  wonld 
bare  precluded  themselves  from  the  right  to  insist 
upon  the  tender  of  the  Maria  D.  The  reasoning 
that  went  to  show  in  Oaih  v.  Lees  that  the  action 
was  not  maintainable,  shows  therefore  that  in  this 
case  it  is  maintainable.  That  case  was  decided 
upon  the  ground  that  the  plaintiff  had  exercised 
an  option  which  he  had;  this  case  is  decided 
upon  the  eround  that  plaintiffs  did  not  and  could 
not  exercise  any  option  at  all  with  respect  to 
the  tender  of  the  Oharles  Plait. 

Bbbit,  KJ. — I  think  also  that  the  judgment  of 
Denman,  J.  must  be  reversed.  The  action  by  the 
plaintiffs  against  the  defendants  rests  upon  the 
alle^tions,  that  the  plaintiffs  were  ready  and 
wilkng  to  deliver  to  tne  defondants  a  cargo  Ex 
Maria  D.,  according  to  the  terms  of  a  contract 
between  the  parties,  that  they  wonld  have  offered 
a  bill  of  lading  of  the  car^,  but  the  defendants 
absolved  them  from  so  doiuR,  and  that  the  de- 
fendants refused  to  accept  the  cargo.  The  first 
point  made  by  the  defendantR  is  that,  altbongh  in 
fiict  the  plaintiffs  were  ready  to  deliver,  they 
oonld  not  in  law  be  said  to  be  ready  to  deliver 
becanse  they  oonld  not  and  did  not  hand  over  the 
bills  of  lading.  Having  read  the  judge's  notes  of 
the  trial  it  is  clear  thia  the  point  was  not  taken. 
If  it  had  been  the  matter  might  have  been  set 
right  by  further  evidence  on  the  part  of  the 
plaintifM.  I  think,  therefore,  the  objection  cannot 
be  raised  in  the  Court  of  Appeal.  It  is  next  said 
that,  even  if  the  plaintiffs  oonld  have  made  a  com- 
plete delivery  of  the  Maria  D.,  yet  thoy  did  not  in 
net  offer  to  do  so,  and  that  the  tender  of  the  bills 
of  lading  was  not  waived  by  the  defendants ; 
that  is  to  say,  that  the  finding  of  Denman,  J.  was 
contrary  to  the  evidence,  i  think  that  it  was 
entirely  justified  by  the  evidence,  and  that  the 
tender  of  the  bills  of  lading  was  waived  by  the 
defendants.  The  case,  therefore,  is  reduced  to  the 
main  point  upon  which  the  judgment  of  Denman, 
J.  was  given.  It  is  said  that,  even  if  the  plaintiff:) 
could  have  made  a  complete  delivery  under 
their  contract  of  the  Maria  V..  yet  they  could  not 
tender  her  so  as  to  oblige  the  defendants  to  accept 
lier  cargo,  becanse  they  had  previously  tendered 
the  CMrles  Plait,  and  had  insisted  upon  that 
tender.  It  is  admitted  that,  if  they  had  not  so 
insisted,  the  tender  of  the  Maria  D.  would  have 
been  a  good  one  nnder  the  contract.  That  con- 
tention was  f<))inded  upon  an  alleged  doctrine  of 
election.  Mr.  Benjamin  also  said  that  even 
although  the  fact  of  the  plaintiffs'  first  tender 
might  not  have  been  enough  to  prevent  them  from 
making  the  second,  yet  they  had  in  effect  brought 


their  action  to  enforoe  (he  first  tender,  and  so  had 
adopted  it  as  their  performance  of  the  contract. 
Now,  if  they  brought  an  action  and  recovered 
damages,  then  they  certainly  could  not  go  on  with 
the  second  tender,  because  the  damages  recovered 
would  have  satisfied  the  contract.  But  the  answer 
is  that  the  plaintiffs  did  not  bring  their  action  and 
recover  damages,  and  that  what  they  did  with 
respect  to  the  first  tender  did  not  take  long 
enough  to  bar  them  from  making  the  seoond 
within  the  contract  time.  This  was  what  was 
done:  There  was  an  agreement  for  arbitration, 
and  one  point  only  was  referred,  namely,  whether 
the  plaintiffs  could  tender  the  Charles  Piatt  under 
the  contract,  not  having  bills  of  lading  in  their 
hands.  If  the  plaintins  bad  sucoeeded  in  the 
arbitration,  conld  they  have  then  brought  their 
action  against  the  defendant  for  not  having 
accepted  the  first  tender?  Clearly  not.  This 
shows  that  it  was  not  the  whole  question,  but  only 
one  part  of  it,  which  was  referred  to  arbitration. 
The  obligatioQ  of  the  parties  in  other  respectn 
went  on  nnder  the  contract.  I  think  the  alleg^ 
doctrine  of  election  has  '  no  application   to  the 

E resent  case.    The  docf.rine,  as  it  is  laid  down  in 
lOrd  Blackburn's  work  on  sales,  from  which  llr 
Benjamin  read  extracts,  refers  entirely  to    the 

?lueRtion  of  when  the  property  passes  in  contracts 
or  sale  when  the  subject  matter  is  left  to  be 
determined.  It  is  stated  there  that  an  election  to 
appropriate  goods  to  the  oontract  by  one  party 
without  the  assent  of  the  other  is  not  an  election 
at  all ;  and  the  question  of  authority  to  appro- 
priate  goods  under  the  oontract  is  dealt  with. 
Here,  in  trying  to  apply  the  doctrine,  the  first 
objection  one  meets  is  that  the  plaintiffs,  in 
making  the  first  tender,  did  not  act  according  to 
the  contract.  There  is  then  nothiog  left  to  fall 
back  upon,  but  the  doctrine  which  was  applied  in 
Tetley  v.  Shand  (ubi  sup.)  that,  where  the  plaintafE 
proposes  to  deliver  goods  under  the  oontract,  and 
the  defendant  refuses  to  accept  that  proposal,  and 
the  plaintiff  is  in  time  to  make  another  offer 
according  to  the  contract,  he  may  do  so.  Thornton 
V.  Simpson,  in  my  opinion,  does  not  apply  to  the 
present  case.  Oath  v.  Lees  did  not  proceed  upon 
the  doctrine  of  election  at  all.  The  question  was 
raised  there  upon  demurrer  to  an  equitable  plea. 
The  seller  proposed  to  appropriate  goods  to  the 
contract  which  the  buyer  conld  have  properly 
rejected,  but  he  did  not  object  to  them,  ana  wag 
ready  to  accept  them.  The  seller  declined  to 
deliver  the  goods,  but  proposed  to  deliver  others 
after  the  buyer  had- altered  his  position  in  con- 
sequence of  the  first  offer.  The  decision  was  only 
upon  this  equitable  plea,  and  it  was  held  tbat  alter 
the  seller  bad  allowed  the  buyer  to  alter  his  posi- 
tion, he  oonld  not  insist  upon  the  buyer's  taking 
the  other  goods.  No  question  of  election  came  in 
there,  and  that  case  is  no  authority  for  saying 
that  if  the  seller  had  not  allowed  the  buyer  so  to 
alter  his  position,  hn  could  not  have  made  another 
tender  according  to  the  oontract.  Here,  the 
plaintiffs  having  offered  in  the  first  plaoe  goods 
which,  under  the  contract,  they  had  no  right  to 
offer,  they  had  a  right  to  offer  the  other  goods, 
being  .  within  the  time.  I  do  not  decide  what 
wonld  have  been  the  case  if  the  plaintiffs  had 
held  the  defendants  to  the  first  tender  of  the 
Charles  Piatt.    The  appeal  must  be  allowed. 

Cotton,    L.J.— I    also   think    that  the   judg- 
ment  of  Denman,  J.,  given  without   reBerving 
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the  point   for   farther   consideration,  cannot  be 
sustained.    The|  first  point  argued  for  the  defen- 
dants was,  that  the  plaintiffs  did  not  deliver  a 
tender  of  the  Maria  1/.,  so  as  to  make  the  defen- 
dants liable  under  the  contract.      It  was  put  in 
two  ways.    It  was  said  there  was  no  tender  of  the 
Maria  D.,  because  the  shipping  documents  were 
not  tendered,  and  that  the  waiver  by  the  defen- 
dants of  tlie  tender  of  bills  of  lading  was  obtained 
by  the  plaintifEs'  misrepresentation.    Assume  the 
shipping  documents  were  not  tendered,  in  my 
opinion  the  plaintiffs  had  made  a  good  tender 
nuder  the  contract.    I  am  not  satisfied  on  the  evi- 
dence that  the  waiver  of  the  tender  of  the  bills  of 
lading  was  not  obtained  by  misrepresentation,  but 
I  agree  with  the  rest  of  the  court  that  the  point 
was  not  taken  in  that  way  at  the  triaL    I  wish  to 
state  my  view  that,  if  a  point  is  not  taken  at  the 
trial,  thie  Coort  of  Appeal  ought  not  to  allow  it  to 
be  taken  there,  unless  satisfied  that  all  the  facts 
were  before  the  oourt  below,  and  that  no  farther 
evidence  oould  have  been  given  to  dispose  of  the 
objection.    Another  objection  for  the  defendants 
is,  that  the  plaintiffs  never  could  have  made  any 
good  tender  of  the  Maria  D.,  because  the^  never 
were  in  poaaession  of  the  cargo,  not  having  the 
sluppio^     documents.       That    point    also    was 
not   raised   at    the    trial,    and    ought    not    to 
be  raised  here.     But  there  was  nothing  wrong 
in  the    plaintiffs'  tendering  a  carg^  under  the 
contract   which  they  had  not  got ;  if  they  could 
get  it,   they  could   fulfil   their    contract.      But 
ue  more  important  question  is,  assumine  there 
was  a  Kood  tender  of  the  Maria  D.,  whether  the 
plaintiffs  were  in  a  position  to  make  that  tender 
at  all  nnder  the  contract.    That  depends  upon 
what  was  done  with  reference  to  another  ship,  the 
Ckarlf  Piatt.  The  defendants'  argument  was,  that 
when  there  is  a  contract  the  snbjeot-matter  of 
which  is  unidentified,  and  one  party  appropriates 
goods  to  the  contract,  and  insists  upon  the  appro- 
priation,  he  has  made  his  election,  and  cannot 
afterwards  tender  other  goods.     That  argument 
derives  its  strength   from  not  explaining  suffi- 
ciently what  is  meant  by  election.      Here,  it  is 
said,  Uie  plaintiffs  made  their  election  by  tendering 
the  Ckarua  Piatt ;  but  that  is  not  an  election  sucn 
as  was  referred  to  in  the  argument,  and  as  is  dealt 
with  in  Laord  Blaokbnm's  book,  because,  if  there 
had  been  an  election  of  the  ship  and  cargo  within 
the  terms  tit  the  contract,  it  would  have  been  bind- 
ing   on   the    defendants.      Here    there  was  no 
etetion  which  would  bind  both  parties.     Rere 
the  arbitrator  decided  that  the  plaintiffs  were 
WTons  in  tendering  the  first  ship  without  having 
thebiUa  of  lading;  there  was  therefore  no  election 
within  the  contract.   A  rule  based  upon  the  vendor 
having  done  something  which,  nnder  the  contract, 
he  had  a  right  to  do  cannot  be  applied  to  a  case 
Kke  the  present,  where  the  pliuntiffs  did  something 
which  they  had  no  right  to  do  nnder  the  contract. 
Kr.  Benjamin  admitted  that  if,  when  the  Charle§ 
Plait  was  tendered,  and  the  ol^ectionto  it  made, 
the  plaintiffs  had  said,  "Very  well,  since  you 
object,  I  withdraw  the  Oharlet:  Piatt,  and  tender 
yon  another  ship  nnder  the  contract,"  the  plain- 
tiffs wonld  not  have  been  prevented  from  making 
the  other  trader ;  but  it  is  said  that  the  arbitration 
was  equivalent  to  cua  action  for  damages  brought 
hf  the  plaintitb  against  the  defendants  for  not 
ooospting  the  first  tender.    I  cannot  agree  with 
that  Tiew.     The  arbitration  was  nothing  more 


than  the  decision  of  a  particular  point  between  the 
parties  whether  or  not  the  ship  Charles  Piatt  was 
properly  tendered  under  the  contract.  The  arbi- 
trator decided  that  it  was  not,  and  that  leaves  the 
plaintiffs  open  to  satisfy  the  contract  by  makiag 
another  tender  within  sufficient  time.  As  to 
Oath  V.  Leei,  if,  in  this  case,  the  defendanta 
had  altered  their  position  in  consequence  of  some- 
thing done  by  the  plaintiffs,  the  (laestion  would  be 
different  Cfaih  v.  Lee*  only  decided  that  the  plea 
was  a  good  equitable  plea.  I  think  it  would  be 
also  a  good  legal  one.  It  was  a  plea  in  effect  that 
there  mid  been  a  contract  assented  to  by  both 
parties,  and  that  another  contract  could  not  be 
sabstitutod  without  the  assent  of  both  parties. 
I  am  of  opinion  that  this  appeal  should  be  allowed. 

Judgment  reeerted. 

Solicitors  for  the  plaintiffs,  Plem,  Irvine,  and 
Hodges. 

Solicitors  for  the  defendants,  Philhrick  and 
Oowpe.  

Wednesday,  Nov.  21, 1878. 

(Before  Bbaxwbu.  and  OonoN,  L.  JJ.) 

Bkog  «.  GooPXR.  (a) 

Praetiee—L«a»e  to  sign  final  judgment — Sitmmons 

—Jffidamt— Order  XIV.,  r.la. 

The  making^  (he  affidavit  r»fuired  by  rule  la  of 
Order  XTv.  i*  not  a  condition  precedent  in  the 
issue  of  the  summons  for  leave  to  sign  final  judff' 
menL  8o  that,  where  the  plaintiff  made  a  ds- 
feetive  affidavit,  then  obtained  his  summons,  and 
afterward*  moor*  a  fresh  and  good  affidavit,  it 
was 

Held  (affirming  the  decision  of  i/ie  QB.  Division, 
Coekbvm,  OJ.  and  MeUor  and  Field,  JJ.)  that 
the  issue  of  the  summoru  was  qood,  and  leave  to 
sign  final  judgment  might  be  gwen. 

Appeal  from  a  decision  of  the  Q.B.  Division. 

The  pluntiff  specially  indorsed  his  writ  nnder 
Order  IIL  r.  6,  and  the  defendant  appeared. 

The  plaintiff  then  obtained  a  summons  in  order 
to  sign  final  judgment  under  Order  XIV.,  r.l. 
When  the  matter  came  before  the  master  in 
chambers,  the  affidavit  made  by  the  plaintiff,  as 
required  by  Order  XIV.,  r.  1,  proved  to  be  detec- 
tive, and,  after  several  adjournments,  a  fVesh 
affidavit  was  sworn  bv  another  person  not  li 
party  to  the  action,  and  filed,  and  on  this  affidavit 
the  master  gave  leave  to  sign  final  judgment. 

On  appeal,  Brett,  L.J.  in  chambars  affirmed  the 
master^  order. 

The  defendant  appealed  to  the  Q.  B.  Divisiaiit 
who  affirmed  the  order  of  Brett,  L.  J.  . 

The  defendant  appealed. 

Cole,  Q.O.  for  the  defendant— By  Order  XIV., 
r.  1  a,  where  the  defendant  appears  to  a 
writ  of  summons  specially  indorsed  under  Order 
III.,  r.  6,  the  plaintiff  may,  on  affidavit  made 
by  himself  or  by  any  other  person  who  can 
swear  positively  to  the  debt  or  cause  of  action 
.  .  .  call  on  the  defendant  to  show  cause  why 
the  plaintiff  should  not  be  at  liberty  to  sig^n 
final  judgment,"  &o.,  and  a  copy  of  the  affidavit  is 
to  accompany  the  summons  or  notice  of  motion. 
The  summons  is  only  issued  on  reading  the 
affidavit  required  by  Order  XIV.,  r.  1  a,  and  ih  bad 

if  the  affidavit  is  insufficient 

(a)  Beforted  br  V.  Anuroi,  Biq..  BuiMtMtJAW. 
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A.  Sttme,  for  the  plaintiff,  was  not  heard. 

Bbaxweix,  L.J.  —  This  appeal  mnst  be  dia- 
misaed.  I  do  not  think  that  any  aSSdavit  is 
neoessory  prior  to  issniag  a  summons.  As  a  mle 
the  snmmons  is  issued  without  a  precedent  affi- 
davit, and  is  only  a  means  of  bringing  the  parties 
hefore  the  judge.  Therefore,  nnless,  in  Order 
XIV.,  r.  1,  there  are  express  words  saying  that  the 
gammons  is  only  to  be  issued  upon  an  affidavit,  we 
onght  not  to  say  that  the  affidavit  is  a  condition 
precedent.  When  one  looks  at  Order  XIY., 
r.  1,  there  is  nothing  to  show  that  it  was 
intended  that  the  ordinary  practice  should  be 
departed  from.  If  the  collocation  of  sentences  in 
the  rale  had  been  different  this  would  have  been 
manifest.  The  words  are,  "  The  plaintiff  may  by 
affidavit  made,  &c.,  call  on  the  defendant  to  show 
cause  before  the  court  or  a  judge  why  the  plain- 
tiff should  not  be  at  liberty  to  sign  final  judg- 
ment." If  the  words  had  been,  "  the  plaintiff  may 
call  on  the  defendant  by  summons  to  show  cause, 
&C.,  and  such  summons  shall  be  accompanied  by 
an  affidavit,  &o.,"  the  case  would  not  have  been 
capable  of  argument.  It  is  supposed  that  the 
summons  cannot  be  issued  without  an  affidavit, 
because  the  material  by  which  the  snmmons  is  to 
be  supported  is  to  be  first  supplied.  That  is  a 
mistake.  The  Legislature  might  have  said  so, 
but  have  not ;  and  we  ought  not,  without  strong 
reasons,  to  put  that  construction  upon  the  rule. 
There  is  this  further  remark,  that  the  order  pro- 
vides that  the  defendant  may  be  called  before  the 
court  by  notice  of  motion,  and  in  that  case  it  is 
impossible  that  there  could  be  a  preliminary  exami- 
nation of  the  affidavit  by  anybody.  If  an  exami- 
nation is  not  necessary  before  notice  of  motion, 
why  should  it  be  so  before  the  issue  of  a  summons  P 
They  are  equivalent  operations.  The  rule  really 
means, "  You  may  issue  a  summons,  and  it  shall  be 
supported  by  an  affidavit  stating,  &o.,  and  a  copy 
of  tne  affidavit  shall  accompany  the  summons," 
&a.  It  does  not  follow  that  the  affidavit  is  to  be 
made  before  the  summons  is  issued.  The  im- 
wxtanoe  of  the  matter  is  in  this,  that  if  the  affi- 
davit is  a  condition  precedent  to  the  issue  of  the 
■Qmmons,  and  the  affidavit  is  defective,  it  will  be 
impossible  to  mend  the  defect  after  the  issue  of 
the  summons,  and  so  make  it  a  condition  subse- 
quent. I  do  not  think  it  is  a  aondition  precedent ; 
but,  even  if  it  were,  I  should  say,  in  conformity 
witii  the  practice  which  baa  so  long  prevailed  in 
relation  to  all  summonses,  that  if  objection  is  made 
to  the  affidavit,  a  judge  or  master  has  a  discretion 
to  allow  an  adjournment  in  ordw  to  have  it 
amended.  If  not,  a  summons  under  Order  XIY. 
would  be  in  a  different  plight  to  all  other  sum- 
monses, and  I  see  no  reason  why  it  should  be  so. 
The  adjournment  can  be  made  on  payment  of 
oosts  by  the  party  seeking  it,  so  aa  to  indemnify 
the  other  side.  I  think  therefore  the  foundation 
of  Mr.  Cole's  argument,  that  various  mischiefs 
would  occur  if  the  affidavit  conld  be  amended,  fails 
him.  The  summons,  on  the  face  of  it,  is  legal.  I 
think  this  appeal  should  be  dismissed. 

CoTTOif,  L.J. — I  am  of  the  same  opinion.  The 
power  given  to  the  court  by  Order  XIV.  should 
be  exercised  with  veiy  great  caution ;  that  is  to 
say,  that  the  defendant  should  be  allowed  to 
defend  on  showing  any  reasonable  ground.  But 
we  are  not  bound  to  look  very  strictly  at  forms 
in  order  to  help  him.    The  objection  here  seems 


to  me  not  merely  formal,  but  without  foundation. 
As  I  understand  it,  it  is  that  the  affidavit  is  a 
condition  precedent  to  the  granting  of  iha 
summons.  But  I  think  that  under  the  rules  both 
the  summons  and  notice  of  motion  are  simply 
means  of  bringing  the  defendant  iuto  court  in 
order  that  he  may  show  cause  why  final  judgment 
should  not  be  signed.  In  my  opinion  the  mlea 
do  not  require  the  affidavit  to  be  made  before  the 
summons  is  issued.  The  first  part  merely  says 
that  the  plaintiff  may  call  upon  the  defendant  to 
show  cause  why  judgment  should  not  be  signed, 
and  it  then  goes  on  to  say  by  what  means  the 
Bunimons  is  to  be  supported.  If  the  defendant  is 
called  into  court  by  notice  of  motion  there  can  be  no 
examination  beforehand  of  the  affidavit.  There  is  no 
more  reason  why  the  affidavit  should  be  examined 
in  the  case  of  a  summons.  The  whole  foundation 
of  the  question  is  whether  or  not  the  notice  of 
motion  or  the  aommons  found  the  court's  juris- 
diction, or  whether  or  npt  it  is  founded  on  the 
affidavit.  In  my  opinion,  if  the  affidavit  ia 
support  of  the  summons  is  insufficient,  the  defen- 
dant may  refuse  to  answer  it,  and  have  ths 
summons  dismissed.  Where  the  defect  is  merely 
formal,  a  judge  exercises  an  improper  discretion 
if  he  dismisses  it.  I  am  of  opinion  that  this  appeal 
fails. 

Solicitor  for  plaintiff,  John  Anderton. 

Solicitors  for  defendant.  Cook  and  Go. 


Wednesday,  Nov.  20, 1878. 

(Before  Bbakwell,  Bketi,  and  Cotton,  L.JJ.) 

Galatti  v.  Wakefieu).  (a)J 

Proustiee  —  ArhUraHon — OoHs  cf  reference  ani 
awardr-Gowtly  Court  Act  1867  (80  ^  31  VieL 
e.  142), «.  j>. 

An  order  of  reference,  made  by  consent,  in  an  aefion 
fovnded  on  contract,  provided  that  the  costs  of  tk» 
eertifieate  and  award  should  he  in  the  discretion 
of  the  arhitrator,  who  should  award  or  certify  hy 
whom  or  to  whom  the  same  should  he  paid. 

The  a^rhibrator  awarded  lOi.  38.  id.  to  trie  plaintiff, 
and  directed  that  the  defendant  should  pay  to  the 

Siintiff  {he  costs  of  Ae  reference  and  award, 
t  did  not  certify  under  30  |-  31  Viet.  c.  142,  s.  5, 
that  there  was  sufficient  reason  for  bringing  tha 
action  in  a  Superior  Ctmrt. 
Held  (affirming  the  order  of  Cleasby,  B.),  that  the 
plaintiff  was  entiUed  to  these  costs  wUhoat  such  a 
certified. 

Appeal  from  the  Exchequer  Division. 

The  action  was  commenced  in  the  Liverpool 
District  Registry  to  recover  a  sum  of  801.  6e.  Id., 
which  the  plaintiff  alleged  to  be  due  to  him  for 
commission.  The  defendant  delivered  a  counter- 
claim amounting  to  422.  3s.  Id.  The  cause  and  all 
matters  in  dispute  between  the  TOUIiies  wertt 
referred  by  consent  to  a  barrister.  The  order  alt 
reference  which  was  drawn  up  provided  that : 

The  oosts  of  the  said  oanse  shall  abide  the  event  and 
determination  of  the  said  oertificate  or  award,  and  the 
ooBta  of  the  said  oertificate  or  award  shall  be  in  the  dig- 
oretion  of  the  said  arbitrator,  who  shall  award  or  certify 
bv  whom  or  to  whom,  and  in  what  manner,  the  same 
anaU  be  paid,  and  the  same  shall  be  taxed,  allowed,  or 
dedncted  by  tiie  district  registrar,  and  shall  be  recovered, 
if  neoessary,  in  the  same  manner  as  if  the  same  ^ 
costs  in  the  cause. 

(a)  Bnported  by  F.  B,  Huickixb,  £Bq.,  Bam8ter«t-Law. 
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Or.  or  Ait.] 


ASCOKA  V.  Waddell. 


[Chan.  Div. 


Tb«  arbitrator  made  an  award  in  faTOur  of  the 
plaintiff  far  the  enm  of  101.  3(.  4<2.,  which  he 
dineted  should  be  paid  to  the  plaintiff  by  the  de- 
tedsU,  and  the  awmrd  was  e^ao  in  &Toar  of  the 
pliintiff  on  the  coonter-chum,  the  arbitrator  de- 
tiiiBg  that  the  defendant  was  not  entitled  to 
imjortK  anythiai^.  The  arbitrator  directed  the 
itJimkiil  to  pay  to  the  plaintiff  the  oosts  of  an  d 
iBcidental  to  the  refereooe,  and  l^e  coeAb  of  the 
awaid,  bat  he  did  not  certify  on  the  record  that 
tiMre  was  anfficient  reaaon  for  bringing  the  action 
ia  the  Saperior  Goort.  (a) 

Ibe  Aistricft  registrar  refused  to  tax  the  plain- 
ttifs  coBta  of  the  reference  and  award. 

Cleasby,  B.  made  an  order  that  the  registrar 
■honld  proceed  with  the  taxation  of  these  costs, 
and  this  order  was  confirmed  by  the  drnsional 
oonrt  (Kelly,  G.B.  and  Mellor,  J.) 

The  defendant  appealed. 

B.  Hmtn  CoDmm  for  the  defendant. — "Sba  plain- 
tiff ia  not  entitled  to  the  costs  of  the  reference  and 
award,  not  luving  obtained  a  oerti&cate  that  there 
was  saiBraeot  reaaon  for  bringing  the  action  in  the 
Soperior  Coart  within  the  meaning  of  30  icSl 
Tiet.  c  142,  s.  5.  l%ia  is  shown  by  the  decision 
of  the  Go«t  of  Common  Fleas  in  Moore  v. 
Waimm  (U  Bep.  2  G.  P.  814 ;  15  L.  T.  Bep.  N.  S. 
M2 ;  96  Ij.  J.  122,  C.  P.),  for  the  repealed  section 
on  vriiieh  tlat  caae  was  decided  (13  &  14  Vict.  o. 
61,  8. 11),  corresponds  with  30  &  31  Vict.  o.  142, 
a  5,  and  references  by  consent  are  on  the  same 
fmlang  with  oompnlsory  references,  and  the  same 
reaaons  are  applicable  to  both.  The  decision  of 
the  Goort  of  Esiheqner  in  Forshaa  ▼.  De  Wette 
(L.Bep.  6  Ex.200;  24  L.  T.  Bep.  N.  S.397;  40 
L.  J.  153,  Ex.),  which  it  mast  be  admitted  is 
opposed  to  the  contention  of  the  defendant  in  the 
{nresent  case,  is  not  law,  being  inconsistent  with 
the  earlier  decision  already  cited,  and  may  be 
orermled  by  this  oonrt.    He  also  referred  to 

Simih  T.  JSdfc,  2  H.  &  C.  6S9  i  33  L.  J.  9,  Ex. ; 
OmmU  -v.  The  Ammem  Aherdara  CoZUery  Compamn, 
12  L.  T.  Bep.  N.  S.  451;  ML.  J.  161,  Q.  B. 

IVtnd^  for  the  plaintiff,  was  not  called  on. 

BKAmrBLL,  LJ. — Mr.  Collins  has  said  all  that 
Mokl  haye  been  said  on  behalf  of  the  defendant, 
but  navertheless  I  am  of  opinion  that  the  judg- 
■ent  of  tbe  oonrt  below  is  right,  and  onght  to  be 
affirmed.  It  is  admitted  that  the  case  in  the 
Court  of  Jxoheqner  which  has  been  referred  to, 
Feniktuo  ▼.  De  Wette  (ubi  tvp-),  is  in  point,  and  I 
tluok  the  deoieion  in  that  case  is  right,  and  for  the 
naaona  given  in  the  jndgment.  I  think  it  is  im- 
poaaiUe  to  say  that  the  parties  cannot  do  that 
irtuoh  Aej  have  sought  to  do  here,  that  is,  agree 
that  the  ooata  shall  be  paid  as  the  arbitrator  may 
direct.  Mr.  Collina's  main  argument  is  this :  he 
■ays  there  is  no  difference  between  the  effect  of 
the  terms  of  the  order  of  reference  in  a  com- 
pulsory reference  and  the  effect  of  the  same 
terms  in  a  voluntary  reference.  I  do  not 
■ay  how  Uiis  is,  but  it  may  be  that  we 
ought  to  say  that  the  decision  of  the  Court  of 

(•mjrSO  *  31  Ti0t.  e.  142,  a.  5,  if  a  plaintiJf  in  any 
aatun  ccauiMncad  in  a  Superior  Court  reooTera  a  smn  not 
trnwidim  201.  if  tiie  aotioii  is  fonnded  on  contract,  or  lOi. 
if  f  onndad  on  tort,  "  he  shall  not  be  entitled  to  any  oosts 
cf  nit  nnlen  the  jaAge  oertify  on  the  reeord  that  there 
«H  loiBaieiit  reaaon  for  ta&fpjag  such  aotion  in  saoh 
■ipaior  oonrt,  or  nnlasi  the  ocrartor  a  judge  atohambers 
•uU  by  mle  or  ordei  allow  saoh  oosta. 


Exchequer  in  Forehaw  v.  De  Wette  (ubi  eup.)  is 
right,  and  the  decision  of  the  Court  of  Common 
Pleas  in  Moore  v.  Watton  (ubi  «wp.)  is  net  wrong, 
beoanse  the  reference  in  the  case  in  the  Common 
Fleas  was  compnlsdry,  while  that  in  the  oasa  in 
the  Exchequer  was  not.  However,  without  differ- 
ing from  the  decision  of  the  Common  Pleas,  I  do 
not  say  that  I  agree  with  it,  and  I  wish  to  reserve 
that  question  until  it  comes  before  me  for  decision. 
That  case  was  decided  on  the  technical  ground 
that  an  award  was  equivalent  to  a  verdict,  and  the 
costs  of  thereferenoe  were  taxed  as  oosts  of  ^e  cause, 
and  therefore  the  award  was  nugatory  so  far  as  it 
related  to  these  costs  when  the  amount  awarded  w«a 
under  the  County  Court  limit.  I  find  it  difiionlt 
to  agree  with  this  reasoning;  for,  suppose  costs 
were  given  to  the  d^endant  on  a  reference  where 
a  nominal  sum,  such  as  le.,  was  awarded  to  the 
plaintiff  (and  it  is  conoeivable  that  such  an  award 
might  properly  be  made),  how  is  the  defendant  to 
get  the  oosts  awarded  to  himP  for  he  cannot  get 
them  as  costs  in  the  cansa  Not  therefore  in 
words  differing  from  the  decision  of  the  Common 
Fleas,  bat  at  the  same  time  not  agreeing  with  it, 
I  am  of  opinion  that  the  case  is  not  applicable^ 
and  that  the  plaintiff  is  entitled  to  these  oosts,  and 
the  order  appealed  from  was  rightly  made. 

Bbktt,  L.J. — ^I  am  of  the  same  opinion.  The 
question  is  solely  as  to  ihe  costs  of  the  reference, 
and  til  9  plaintiff  and  defendant  have  agreed  that 
these  costs  shall  be  in  the  discretion  of  the  arbi- 
trator. There  is  nothing  in  any  Act  of  Parliament 
to  prevent  snch  an  agreement  taking  effect.  In 
Moore  v.  Watson  (ubi  sup.)  there  was  no  agree- 
ment. I  will  not  express  any  opinion  as  to  the 
correctness  of  that  decision,  for  it  is  distinguish- 
able firom  the  present  case. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 

Judgment  affirmed. 

Solicitor  for  plaintiff,  /.  H.  LydaU,  for  Stepheitu 
and  Damger,  Liverpool. 

Solicitors  for  defendant,  Bhcm  and  2VeuMU«M, 
for  Potales,  Liverpool. 


HIGH   COURT   OF   JUSTICE. 

CHANOBE¥  DIVISION. 

Nov.  18  and  19, 1878. 

(Before  Hau»  V.O.) 

An  coif  A  r.  Waddbll.  (a) 

Will — Construction — Life  interest  determinable  on 
bankruptcy — Words  of  futurity  in  eUtiuse  of  for- 
feiture — Banhruiptey  of  annuitant — Annulment 
of  bankruptcy. 

In  a  ease  where  a  life  interest  in  property  vM 
given,  and  there  was  a  dause  prvoiding  that  if 
tlie  annuitant  "  should  become  insolvent  or  be 
declared  bankrupt,  or  should  assign,  charge,  or 
incumber,  or  attempt  or  affect  to  assign,  charge, 
or  incumber  his  share  of  the  income  of  the  trust 
estate,"  his.inferest  should  absohitely  cease  and  be 
forfeited,  amd  go  over  as  in  the  will  provided,  and 
the  annuitant  became  bankrupt  before  the  date 
of  the  will  to  the  knowledge  of  the  testatrix,  and 
the  bankruptcy  was  annulled  three  years  afi«r 
the  testatrix's  death,  but  before  the  time  had 
arrived  at  which  any  payment  could  have  been 

(a)  Eeportad  by  J.  £.  THOvnos,  Eiq..  BiiiTist«r«tJCiaw. 
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■AxcoKi «.  Wadbux. 


[Ghax.  Dir. 


'iMiAe  V)  'Jb«  rfwiiimmy  legatee  m»  wkottJa»tmr  Om 

2«S4(.  'Jm*  iuipwfeHim»  Uek  fisKe. 

".s-m-.u-vt  KArTLAVB  awd*  her  wiD  on  tke  I3tli 
/4i.  -J^-k,  nj  wbiea  ihe  gcre  the  icsidiie  of  her 
tfSt  Mrf  pentMMl  estate  to  tmafac*  upon  tmat  to 
vmmt%  'Ja»  Mia  iato  mcnef  and  jsrert  it  is  the 
oiwitwe  m  tfa«  wiD  mcBtioaed,  and  to  stead 
p0iet9^iHKtti  OS  Che  ssod  iSf  litiee  upon  trust  out  of 
4i«  «!»»■«  thereof  to  psf  an  aomntj  of  501.  to  her 
SieMr,  and  topeyooe-foorthpertof  tberesidiieaf 
the  iit«eni«  to  her  son  Bobert  Maitland  daring  hia 
life,  (Mie^onrth  to  her  son  Thomas  Maitland  dnring 
bis  lif«,<Mi«^dartfa  to  herson,  thedefrmdantVillMm 
Waithwri,  (inring^bislife.and  in  case  the  drfmdant, 
/eannte  billon,  wife  (A  the  and  William  Maitland, 
siMMiM  mrrive  her  hnshand.npon  trust  to  pajhcr 
oiM-half  of  her  hnabaod's  aannitf  so  long  as  she 
sb<M»l<t  remain  his  widour;  and  the  remaining 
fimrth  part  to  her  two  graaddanghters,  daagfatcrs 
rtf  the  Mid  Robert  Maitknd,  equally,  during  thor 
joint  lives,  from  the  time  when  thej  should  attain 
the  S((iB  of  twentjr-one  jears,  or  be  married  under 
Aassfie,  for  their  separate  use.  And  the  testatrix 
dedermt  that,  if  itar  of  the  persana  other  than  her 
sister,  entitled  under  the  said  will  to  any  part  of 
the  iiMSOSM,  shoald  become  insc^Tent  or  be  declared 
hankmpt,  or  should  assi|p,  charge,  or  incumber, 
or  attempt  or  aflect  to  assign,  charge  or  incumber. 
Other  than  by  any  setUemeut  nu^  by  the  said 
two  ipranddaugbters  on  their  marriage,  his  or  her 
illtere  of  the  income  of  the  trust  estate,  or  any  part 
thereof,  or  should  other  than  as  aforesaid  do  or 
mUtiT  anything  wberebv  the  same,  or  any  part 
(hereof,  would,  through  his  or  her  act  or  default, 
or  by  operation  or  process  of  law,  or  otherwise^  if 
htHM»f(inf(  absolutely  to  him  or  her,  become  vested 
in  «r  payable  to  some  other  person  or  persons, 
"     lan/t ^     • 


r  thenceforward  his  or  her  interest  in  the 
•hare  of  the  income  should  absolutely  cease,  de- 
termimt,  and  be  forfeited,  and  eo  as  thereafter 
fMTOrided,  as  well  with  respect  to  the  orieinal  share 
of  the  said  income  thereinbefore  limited  to  him  or 
her  daring  his  or  her  life,  as  also  to  any  share  or 
•Imwmi  of  soch  income  which  might  then  hare 
aeoroed,  or  might  bat  for  that  cUuse  thereafter 
Morne  under  any  prorision  contained  in  the  will. 
Frorided  also  that  nothing  therein  contained 
Mboold  affect  the  original  share  of  her  son  Wil- 
liam in  the  income  of  her  trost  estate,  so  as  to 
deprire  bis  wife  of  the  interest  thereinbefore  given 
to  b«r  in  the  erents  iJoresaid. 

Hi*  will  also  contained  trusts  in  faroar  of  the 
snrrlvor  of  the  tons  and  granddaaghtora  whose 
shares  of  income  should  not  have  become  forfeited. 
Mid  in  favour  of  grandchildren  with  respect  to  the 
prinolpal  moneys ;  and  there  was  a  claose  em- 
pMterinif  the  trastees  to  compound,  and  allow  time 
for  thn  (lavment  of  debts  dne  to  the  testatrix,  and 
to  SAttio  all  accounts  on  snob  terms  as  they  shoald 
think  oxpedient,  and  to  refer  matters  in  difEerenoe 
to  arbitration,  and  to  postpone  the  conversion  of 
her  estate,  and  otherwise  to  manage  the  estate. 

The  tFsUtris  died  on  the  5th  Feb.  1875,  leaving 
fell  the  legatees  her  surviving. 

On  the  7th  Deo.  1872  a  petition  in  bankruptcy 
was  proRonted  against  William  Maitland,  and  on 
(ha  3th  June  1873  he  was  adjudicated  bankrupt. 
The  testatrix  proved  as  a  creditor  in  the  bank- 
ruptey,  and  voted  by  proxy  at  the  meetings  of  the 


heU  both  betee  and  after  the  date  of 

r  win  for  tke  appointment  of  a  trustee. 

OBtfce4tfa  MmtA  1875  the  bankrupt  caUed  » 

BEtiag  of  the  creditors,  and  made  a  propoeal  for 
a  compositiaB,  whidi  was  accepted  by  the  statutory 
■ajni  ily ;  Imt  the  eonposition  was  not  carried  out 
in  rnwsmniiMii  of  formal  difficnltiea,  and  particn- 
krly  in  eonseqaenee  of  the  dday  of  a  particular 
creditar  in  filing  his  affidavit,  as  ordered  by  the 
eoort.  Ineoaaeqnenceof  tbevarioasclsimsmade 
thuoa^  the  bankniptCT  of  Wm.  Maitland,  the 
tnuteea  of  the  will  filed  thor  bill  for  the  adminia- 
tiatian  of  thn  testatrix's  estate,  and  the  claim  was 
made  in  July  1876. 

In  May  1»&  the  tmatee  in  bankruptcy  and  the 
oeditosB  agreed  that  a  composition  should  be 
aceeoted;  this  was  approved  by  the  Court  of 
Bankmptcy,  and  on  the  20th  Ifarch  1878,  aa 
order  was  made  for  the  annulment  of  the  bank- 
mptcy. 

The  ease  now  came  on  for  further  consideration, 
and  the  questioa  was  whether  William  Maitland'a 
share  of  income  was  forfeited  by  his  bankruptcy.. 
No  payment  had  been  made  in  respect  (tf  thi* 
shsze  toanybo^. 

Diekiumm,  Q.C.  and  CraektuJl,  for  the  plaintiffii, 
stated  the  facta  of  the  oaae^  and  pointed  out  that 
the  words  of  the  wiU  contemplated  fbtnre  aote  of 
bankmptcy,  whereas  the  bankruptey  prooeedinga 
were  taken  before  the  date  of  the  wiU,  and  were 
within  the  knowledge  of  the  testatrix. 

Haeiings,  Q.C.  and  Oeorge  Henderson  for  Wil* 
liam  Maitland. — The  forfeiture  has  not  taken 
effect.  The  result  of  the  annulment  oi  the  bank- 
ruptcy is,  that  the  tighte  of  parties  are  what  they 
would  have  been  if  Uiere  had  been  no  bank- 
mptcy: 

Tf%a<  V.  C)W(ly,13L.T.Bep.N.S.750;  I..Bep.l 

Eq.  372: 
£loy<t  V.  Uoyd,  L.  Sep.  2  Eg.  722  ; 
Bmalicomba  v.  OUvitr,  13  IC  &  W.  77. 

There  is  nothing  to  prevent  the  intention  of  the 
testatrix,  viz.,  personal  enjoyment  by  the  legatee, 
firom  being  carried  out : 

3V<q>iM*  V.  JTarsda^  21 L.  T.  Bep.  K.  S.  782;  L. 
Bep.  9  Eq.  229. 
The  estete  was  in  the  course  of  administration  by 
the  conrt,  and  long  before  anything  became  payable 
the  bankraptoy  was  annulled,  and  the  parties  are 
thereby  remitted  to  their  original  position.  And, 
though  Trappet  v.  Meredith  was  reversed  on 
appeal  by  Lord  Chancellor  Hatherley,  the  principle 
"  that  words  of  futurity  in  a  gift  oi  this  descrip- 
tion are  not  to  operate  so  as  to  defeat  the  manifest 
intention  of  the  testator  that  the  gift  shall  be  a 
personal  benefit  to  the  legatee,  and  shall  not 
become  payable  to  any  other  person,"  was  ex- 
pressly approved,  as  were  also  the  decisions  in 
Manning  v.  Ghamberi  (1  De  G.  &  Sm.  282)  and 
Seymour  v.  Lueat  (3  L.  T.  Bep.  N.  S.  10 ;  1  Dr.  a» 
Sm.  177).  The  bankruptcy,  therefore,  has  not 
operated  as  a  forfeiture. 

T.  L.  WUkinson,  for  the  other  sons  of  the  testa- 
trix, who  did  not  oppose  their  brother's  claim. 

MSwinney,  for  the  two  in&nt  granddanghters, 
who  were  not  parties  to  the  action,  but  had  been 
required  to  attend. — Use  is  being  made  of  the 
deby  to  further  a  claim  which  would  otherwise 
have  been  unsustainable.  The  testotrix  died  four 
years  ago,  and  it  is  impossible  to  say  that  there 
was  not  a  time  at  which  payment  could  have  been 
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nqaired  by  somebody  previously  to  the  annal- 
meat  of  the  bankraptcy.  That  is  the  test :  and 
u  at  the  time  when  aach  payment  might  have 
been  made  a  forfeiture  would  have  been  bronght 
ftboat,  tbo  clause  of  forfeit  are  must  be  held  still  to 
have  its  effect.  Re  Pamham't  Trusts  (L.  Bep. 
13  Eq.  413)  shows  that  White  v.  Ohitty  [vide  sup.) 
and  Lloyd  ▼.  Lloyd  (vide  sup.)  do  not  apply  to 
this  case.  The  decision  on  appeal  of  Trappes 
r.  MtredUh  is  in  my  favour,  as  it  was  decided  that 
forfeiture  took  place.    See  also 

Coxv.  VoiAUm^ue,  L.  Bep.  6  Eq.  482. 

Easlings,  Q.O.,  in  reply. 

Hall,  V.C. — I  have  looked  into  the  cases  and 
considered  the  question  which  was  argued  yester- 
day, and  it  appears  to  me  that,  applying  the 
principles  which  are  laid  down  in  the  cases  of 
White  V.  Chitty  and  Lloyd  v.  Lloyd,  and  also 
in  Pamham's  Trusts — this  is  not  a  case  in 
which  there  has  been  a  forfeiture.  I  do  not 
ooDsider  that  the  decision  in  the  case  of 
Trappes  v.  Meredith,  which  was  before  James, 
V.C,  and  afterwards  reversed,  and  Cox  v.  Fon- 
iUmqm  which  was  relied  upon  for  the  grand- 
chiluen,  are  at  variance  with  that  view.  I' do 
not  even  consider  that  the  principle  which  was 
laid  down  in  Re  Pamham's  trusts  is  at  variance 
with  that  view ;  but  the  decision  there  depended 
npon  the  particular  circumstances  of  the  case. 
I  may  call  in  aid  that  which  Wood,  Y.C.  mea- 
tioDed  in  Lloyd  v.  Lloyd,  when  referring  to  the 
decisions  in  which  language  of  futurity  had  been 
held  to  embrace  cases  of  actual  bankruptcy  at  the 
time  of  the  execution  of  the  instrument,  or  be- 
tween that  time  and  the  death  of  the  testator. 
He  says :  "  The  reason  why,  in  some  cases  to 
which  I  have  referred,  the  coart  has  rather 
Btnuned  the  language,  so  as  to  occasion  forfeiture, 
has  been  to  prevent  the  property  passing  into 
hands  other  than  those'wbich  the  testator  intended 
should  receive  it."  In  like  manner,  if  the  circam- 
Btancea  of  the  case  admit,  the  court  will  endeavour 
to  interpret  the  language  in  favour  of  the  legatee 
for  whom  the  testator  has  intended  to  make  as 
extended  a  provision  as  he  can.  Therefore  I  say 
that,  if  necessary,  I  would  endeavour  to  interpret 
the  language  of  this  will  in  favour  of  the  legatee 
eo  as  to  effectuate  what  at  least  the  testatrix 
would  have  done  under  existing  circumstances. 
Of  course  my  observations  and  my  judgment 
have  application  only  to  a  case  like  the  present, 
which  is  one  of  residue  of  income,  and  where  the 
bankruptcy  was  annulled,  as  I  consider  it  was, 
thongb  the  certificate  of  annulment  was  not 
drawn  up  within  a  reasonable  time,  that  is  to  a«y 
within  five  months,  and  before,  as  I  consider,  it 
ooold  be  said  that  there  was  any  actual  income  of 
the  share  which  could  be  treated  as  payable  to  or 
retained  or  appropriated  for  the  benefit  of  this 
lesidaary  lepttee. 

Solicitors  :  WUkins,  Baker,  Baylit,  aad  Baktr  ; 
Bopher  and  Bundle;  J.  P.  W(yulfe. 
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Dee.  3,  4,  and  9.  1878. 
(Before  Haij,  V.C.) 
Lamikg  v.  Gee.  (a) 
Practice — Adminieti-ation — Breach  of  trust — Sup- 
plemental action — Ledtoe  of  court — Consolidated 
Orders  XXXL,  r.  11. 
When  an  adminiatration  action  has  heen  insti- 
tuted and  the  common  decree  has  been  obtained, 
the  old  practice  is  unchanged  which  required  that 
the  leave  of  the  court  should  he  obtained  before  a 
fresh  action  or  new  proceedings  can  be  instituted 
charging  a  trustee  or  executor  with  breach  of 
trust  or  wiyul  default. 
In  a  case  where  the  facts  eorutH/uling  the  hreaiii  of 
trust  did  not  become  known  to  the  plaintiff  until 
after  judgmeni  in  the  administration  action,  and 
afresh  action  was  instituted  without  the  leeme  of 
the  court,  the  hearing  of  the  second  action  was 
treated  as  an  application  for  the  leaoe   of  the 
coart  to  bring  an  action  against  an  eaMOttfor  for 
breach  of  trust. 
Edkund   Gee  (who  died  in  March  1872)  by  his 
will  devised  all  his  real  estate  to  the  defendants  in 
this  action  upon  trust  to  sell  and  to  stand  possessed 
of  the  proceeds  of  sale  upon  trusts  in  lavour  of 
his  children,  and  appointed  the  defendants  execu- 
tors of  his  wilL 

After  the  testator's  death  an  aotion  for  adminis- 
tration  was  instituted  by  summons,'  nnder  the 
title  of  Laming  v.  Smith,  by  the  plaintiff  in .  this 
action.  The  ordinary  administration  decree  was 
made  in  Sept.  1875. 

In  consequence  of  information  obtained  by 
the  inquiries  directed  and  of  the  production  of 
documents,  the  plaintiff  instituted  the  present 
action,  which  was  to  establish  that  a  breach  of 
trust  had  been  committed  by  the  defendants,  and 
that  they  had  been  guilty  of  wilful  default  in 
having  sold  the  testator's  estate  at  an  undervalue. 
The  plaintiff  had  attempted  in  the  action  of 
Laming  v.  Smith  to  raise  these  qnestions,  but  had 
not  been  allowed  to  do  so  by  the  chief  olerk,  who 
said  that  in  order  to  do  so  a  fresh  aotion  shoidd  be 
instituted. 
Dickinson,  Q.G.  and  Ohutt  for  the  plaintiffis. 
Bevir,  Q.O.  and  Yate  Lee  for  two  of  the  defen- 
dants. Smith  and  Whitfield.— There  is  a  pre- 
liminary objection.  It  fs  too  late  to  obtain  the 
relief  now  sought,  as  the  leave  of  the  court  has 
not  been  obtained.  This  is  in  the  nature  of  a 
bill  of  review,  and  the  rule  laid  down  in  Hodsonv. 
BaU  (1  Ph.  177),  which  was  a  case  identical  with 
the  present,  is  still  in  force.  There  a  bill  seeking 
to  make  executors  liable  for  misconduct,  after 
another  bill  asking  for  the  ordinary  accounts, 
without  the  leave  of  the  court  being  obtained, 
was  ordered  to  be  taken  off  the  file.  The  same 
rule  is  laid  down  in  Harvey  v.  Bradley  (L.  Hep.  4 
Eq.  13),  and  in  Partington  v.  Eeynolds  (4  Drew. 
253).  The  plaintiffs  had  full  knowledge  before 
the  original  suit,  and  they  had  ample  opportunity 
in  chambers  of  getting  leave  to  appeal.  [Dicfetn- 
ton,  Q.O.  referred  to  Job  v.  Job  (L.  Rep.  5  Oh.  Div. 
562)  as  establishing  that  under  the  new  practice 
an  order  charging  an  executor  with  wilful  default 
can  bf|  obtained  on  a  proper  case  made.]  But 
Job  V.  Job  lays  down  that  an  executor  is  in  the 
position  of  a  gratuitous  bailee;  and  Mayer  v. 
(a)Beportoclby  J.  E.  Taoitnoti,  Eia.>  Barrl»ter«t.I*w. 
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Mwrray  (L.  Bep.  8  Ch.  Div.  424)  is  dear  upon  the 
point. 

Bomer  for  the  defendant  George  Gee. — Mayer 
v.  Murray  seta  at  rest  a  doabt  which  had  arisen 
upon  Job  V.  Job.  The  Master  of  the  Bolls  says  in 
the  former  case :  "  I  will  here  say  a  word  aboat 
Job  T.  Job,  which  was  recently  before  me,  and 
which  I  nnderstand  has  led  to  some  misappre- 
hension ....  Now  an  order  charging  an  executor 
with  wilfnl  default  could  not  be  made  unless  he 
was  BO  charged  in  the  pleadings ;  therefore  the 
charge,  unless  originally  pleaded,  mast  be  intro- 
dnced  by  amendment — that  is,  of  coarse,  by 
amendment  at  any  stage  of  the  action  at  which 
amendments  may  be  made,  that  is,  before  judg- 
ment." Therefore  the  law  is  as  it  woe  before  the 
Jadieatnre  Acts,  and  those  Acts  haye  made  no 
difference. 

Dickinson,  Q.C.  and  Chute  for  the  plaintiffs. — 
Under  the  old  practice,  where  there  was  a  decree  for 
common  acoounta,  there  could  not  be  any  inquiry 
as  to  wilfal  default,  and  therefore  a  supplemental 
bill  had  to  be  filed,  as  laid  down  in  Hodton  y.  Ball. 
But  this  action  wae  instituted  by  summons  before 
knowledge  of  the  facts,  and  then  the  common 
decree  was  taken.  There  are  no  pleadings  in  the 
original  action,  and  therefore  Hoason  y.  BaU  and 
Mayer  y.  Mwrray  are  inapplicable,  as  they  relate 
ezclusiyely  to  cases  which  began  with  a  bill  or 
statement  of  claim,  and  decide  that  in  such  cases 
you  mast  either  amend,  or,  on  leaye  obtained,  file 
a  supplemental  bill.  Besides,  the  defendants  haye 
not  taken  this  objection  in  the  statement  of 
defence.  They  object  not  to  the  supplemental 
action,  but  to  the  relief  claimed.  [Wattvugt,  Q.C., 
omictM  cwrioB,  referred  to  an  tinreported  case  oa 
appeal  from  Hall,  V.G.'s  chambers,  of  £e  Oowley, 
in  which  the  Court  of  Appeal  had  decided  that 
Order  XXXIIL  of  Rules  of  Court  1875altered  the 
old  practice,  and  that  inquiries  and  accounts 
might  be  taken  at  any  time  on  the  trial  before  or 
after  judgment.] 

Hall,  Y.C. — The  first  question  I  haye  to  deter- 
mine is,  whether  the  case  is  rightly  before  me  now 
for  a  hearing.  Thci  old  practice  is  olear  in  such 
circumstances  as  the  present.  The  new  action 
could  not  haye  been  begun  without  the  leaye  of 
the  court.  It  is  said  that  the  practice  has  been 
changed.  It  is  suggested  that,  notwithstanding 
the  judgment  delivered  in  the  original  action,  at 
any  stage  of  the  action  under  the  rules  of  court 
acoounts  and  inouiries  might  be  directed.  The 
Master  of  the  Boils,  it  appears  to  me,  lays  down 
the  law  which  is  to  apply  to  these  cases  :  in  a  case 
of  wiliul  default  (which  does  not  differ  from  this 
case),  there  must  be  an  amendment  in  the  plead- 
ings.  Supposing,  howeyer — which  is  the  other 
view  laid  before  me — that  the  plaintiff  might  get  his 
inquiries  and  accounts  by  means  of  an  application 
in  chambers  even  after  judgment,  still,  even  in 
that  case  there  must  be  an  application  in  chambers 
made  on  affidavit  on  the  merits.  That  might  be 
oonsidered  a  practice  equivalent  to  obtaining  the 
leave  of  the  court.  So  that  in  one  form  or  other 
yon  most  have  the  leave  of  the  court  for  re-open- 
ing that  which  might  have  been  made  the  subject 
of  the  original  antion.  There  is  nothing,  it 
appears  to  me,  which  takes  this  away,  and  a  very 
salutary  practice  it  is.  It  is  a  practice  which  was 
oriffinally  instituted  for  good  reasons,  and  not- 
withstanding the  Jadieatnre  Acts  those  reasons 


remain ;  nothing  has  made  them  non-ezisting,  they 
have  as  much  weight  as  ever  they  had  with  respect 
to  the  institution  of  a  second  action  against  a 
person  who  has  been  onoe  charged.  It  appears  to 
me,  therefore,  that  leave  is  still  necessary  in  one 
form  or  another — i.e.,  leave  in  the  presence  of  the 
persons  sought  to  be  charged.  That  leave  has 
not  been  obtained.  It  appears  to  me,  there- 
fore, that  the  action  cannot  be  sustained.  It 
is  said  in  reference  to  this,  that  the  objection 
was  not  taken  on  the  pleadings ;  that  it  is  not  in 
tie  form  which  justifies  the  court  in  dealing  with 
it.  The  objections  in  the  defence  are,  that  tnough 
the  plaintiff  in  the  statement  of  claim  alleges  that 
he  instituted  the  first  action  before  he  was  aware 
of  the  circumstances,  ho  allowed  nearly  a  year  to 
elapse,  and  that  the  action  is  ill-founded  and 
unnecessary.  That  does  not  in  so  many  words 
say  that,  if  the  plaintiff  had  had  a  case  and  tried 
in  a  proper  way  to  extend  the  action  and_  does 
not  do  so,  ho  can  have  no  relief;  nor  does  it  say 
that  he  knew  all  that  he  has  since  known.  Bat 
it  sufficiently  puts  him  to  amendment,  or,  at 
least,  in  ciroumatances  in  which  it  would  have 
been  necessary  to  get  leave  and  put  in  a  statement 
of  claim.  In  these  circumstances,  this  action, 
by  analosry  to  the  old  practice,  ought  to  have 
been  preceded  by  an  application  for  the  leave  of 
the  court  J  and  with  respect  to  the  form  of  the 
objection,  though  in  the  statement  of  defence  it  is 
not  taken,  still  it  has  been  raised  at  the  bar,  and 
I  cannot  treat  the  case  as  though  it  had  not  been 
raised.  Therefore,  that  being  my  view  of  the 
procedure  both  before  and  since  the  Judicature 
Acta,  it  appears  to  me  that  the  action  ought  to  be 
dismissed. 

It  was  then  stated  on  the  plaintiff's  behalf 
that  the  breach  of  trust  had  not  come  to  his 
knowledge  till  after  the  judgment  in  Laming  v. 
Smith.  His  Lordship  then  said  that  if  that  were 
so  he  should  be  disposed  to  treat  this  as  an  appli- 
cation for  the  leave  of  the  court,  and  to  silow 
evidence  to  be  gone  into  on  that  point.  As  the 
result  of  the  evidence  it  appeared  that  the  alleged 
breach  of  trust  had  not  come  to  the  plaintiff's 
knowledge  till  after  the  proceedings  for  the  pro- 
duction of  documents  in  Laming  v.  Smith,  wnioh 
took  place  after  judgment. 

Hall,  "V.O.,  after  stating  the  effect  of  the  evi- 
dence, proceeded  to  say  that  it  was  plain  that 
the  plaintiff  had  a  substantial  case  entitling  him 
to  relief,  and  that  the  facts  having  come  to  his 
knowledge  after  the  judgment  in  Laming  v. 
Smith,  a  case  had  been  made  in  which  the  court 
would  have  granted  leave  to  institute  a  fresh 
action  if  it  had  been  applied  to  in  the  first  in- 
stance. He  should  therefore  treat  the  present 
action  as  one  in  which  suoh  leave  had.  been 
granted,  and  allow  the  case  to  proceed  on  the 
merits. 

The  action  was  then  heard  on  the  merits  and 
dismissed  with  costs. 

Solicitors:  Wriyhi,  Bonner,  and  Wright,  for 
Bonner  and  Galthrop,  Spalding;  Peacock  and 
Goddard,  for  Thompson,  Phillipt,  and  Evans, 
Stamford. 
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Friday,  Jem,  24. 

(Before  Miuirs,  Y.O.) 

£«Imhdobe  Sibkins  Stiel  Gohfast  (LacnxB).(a) 

TraeOce — Trantfer  of  tution — £u2m  of  Court  1875, 

Order  LL,  r.  2  a. 
Affitr  OM  ordtr  for  convpulsoriiy  winding-wp  a  com- 

pam/,a»  order  wo*  made  ex  parte  for  traruferring 

cm  aeiion  begvn  at  the  BoUt  to  the  Vice-Chaned- 

lor't  court. 
Air  order  had  been  made  tiua  day  by  the  Vice* 
Chanoellor  for  oompolBorily  winding-np  this  com* 
pony.  Ab  aotion  had  been  begnn  at  the  Bolls  by 
certain  debenture  holders  of  the  oompany  for  a 
receiyer. 

Eiggins,  Q.G.  and  Shebbeare  asked  ex  parte  to 
have  the  action  at  the  Bolls  transferred  to  this 
court  under  Order  LL,  r.  2  a.    They  referred  to 
Field  T.  PieU,  W.  N.  1877, 98 ; 
Whitaker  v.  Robiruon,  lb.  201. 

Under  sect.  85  of  the  Gompanies  Act  1862,  the 
ooart,  even  before  a  windisg-np  order,  vonld  give 
an  injunction  ex  parte  restraining  further  pro- 
ceedings against  a  company.  After  the  Judicature 
Acts,  there  was  some  aifference  of  opinion  among 
the  jadges  whether  this  ooart  could  restrain  pro- 
ceemngs  in  another  branch  of  the  High  Gourt, 
notwithstanding  its  special  powers  under  the 
Winding-up  A^ ;  hence  this  rule  was  made. 

llALnre,  V.O. — I  accede  to  the  application,  under 
the  role  and  the  decided  cases . 

SoIidtOTB :  Phelpt  and  Woodfotde. 


Friday,  Feb.  7. 

(Before  Maldts,  V.O.) 

fie  Gabnab.vok8HI£X  Slats  Gomfaht  (LnaTKD).  (a) 

Ootte  oferedilor  oppoeing  innding-uj)  petition. 
Oo*t$  were   given  to  a  creditor  toho    opposed   a 

petition  &y  a  paid-up  ihareholder  to  wind-up  an 

insolvent  company. 
This  was  a  petition  for  winding*np  an  insolvent 
company.  The  petitioner  was  a  paid-np  share- 
holder, and  also  a  creditor.  His  debt  was  bOl. 
for  fees  due  to  him  as  a  director,  llie  petition 
was  opposed  by  secured  creditors,  whose  secority 
was  insufficient  for  their  debt. 

J.  Naipier  Eiggins,  Q.G.  and  Chester  for  the 
petitioner. 

Loeoek  Webb,  Q.G.  and  Btaliard,  for  the  com- 
pany, did  not  oppose. 

Everitt  for  the  opposing  creditors. 

"Hie  petition  was  dismissed,  and 

Everitt  asked  for  costs. — He  referred  to  Buckley 
on  the  Companies  Acts  (3rd  edit.  194, 195 ;  and  lb. 
197) :  "  There  is  no  exception  to  deprive  of  their 
costs  creditors  appearing  on  a  shareholders' 
petition  which  fails.  They  are  invited  by  the 
petitioner  to  appear  by  the  advertisement  of  the 
petition,  andif  ne  fails  he  must  pay  their  costs." 

ilxuxa,  Y.G.  (having  stated  in  his  judgment 
on  the  question  of  dismissal,  that  if  this  were 
treated  as  a  shareholder's  petition,  the  ground 
that  it  was  by  a  paid-np  shareholder  for  winding- 
up  an  insolvent  company  was  enongh  to  make  it 
nnsnstainable,  and  that,  ii  it  were  treated  an  a 
creditor's  petition,  the  ground  that  the  petitioner's 

<«)  Bsported  by  W.  M.  ILiuio,  Eiiq.,  1)UTiii(er«t.l4iw. 


debt  was  hia  fees  as  director  of  a  mined  conoem, 
was  enough  to  make  it  unsustainable)  said: — IlE 
there  is  no  precedent  on  the  subject,  I  make  one, 
and  give  Mr.  Everitt  his  costs. 

Solicitors  for  the  petitioner  and  for  the  company, 
Miller  and  MiUer. 

Solicitors  for  the  opposing  creditors,  Thomas 
Thomson  and  Ward. 


COMMON  PLEAS  DIVISION. 

Wednesday,  Nop.  6, 1878. 

(Before  Qrovx  and  Dsnhab,  JJ.) 

Hax6££aves  v.  Scott  ahd  ANOTHZB.(a) 

Costs,  taxation  of—i£vni^al  eleetinn  petition — 
CovnseVs  fees — Disoreiion  of  master— 3S  ^  36 
Vict.  c.  60,  s.  19,  sub-sea.  2. 

!the  Court  will  not  interfere  with  the  maiiei's 
taxation  of  eounseVs  fees,  vmless  there  is  ground 
for  {hinking  that  he  has  not  exercised  a  reaeon- 
able  and  fair  discretion. 

This  was  an  appeal  from  a  decision  of  Field,  J., 
upholding  the  master's  taxation  of  the  costs  of  a 
municipal  election  petition.  A  Queen's  counsel 
had  been  taken  speciidly  down  to  Carlisle,  and  he 
received  100  guineas  with  his  brief,  and  a  re- 
fresher of  25  guineas  on  each  of  the  five  days  that 
the  case  lasted.  His  junior  received  35  gpiineas 
with  his  brief,  and  a  refresher  of  15  guineas  per 
day.  On  taxation,  the  master  reduoed  the  fee  on 
the  Qneea's  counsel's  brief  to  25  guineas,  with 
rebeshers  of  15  guineas  per  day;  and  on  the 
jonior's  brief  to  15  guineas,  and  refreshen  of 
10  guineas  per  day.  The  master  had  appended 
to  nis  allocatur  a  note  to  the  effect  that  he_  had 
exercised  his  discretion  according  to  the  practice. 

Bay,  Q.C.  for  the  appellant.— The  Oormpt 
Practices  (Municipal  Elections)  Act  1872  (35  &  36 
Vict.  c.  60),  B.  19,  sub-sect.  2,  enacts  that  "the 
costs  may  be  taxed  in  the  prescribed  manner,  but 
according  to  the  same  principles  as  oostfi  between 
attorney  and  client  in  a  suit  in  the  High  Court  of 
Chancery."  All  costs  which  can  be  recovered  by 
an  attoniey  from  his  client  can  be  recovered  as 
costs  between  attorney  and  client  in  a  suit  in  the 
High  Court  of  Chancery.  All  costs  reasonably 
incurred  by  the  attorney  can  be  recovered  by  him 
from  his  client.  It  is  submitted  that  the  fees  that 
have  been  disallowed  were  costs  reasonably  in- 
curred by  the  attorney.  In  Hill  v.  Fed  (the 
Sonthampton  case)  (L.  Bep.  5  G.  P.  172),  Bovill, 
C.  J.  says  that  the  meaning  of  a  like  pro- 
vision in  the  Parliamentary  Elections  Act  is,  that 
the  parties  are  entitled  to  "  an  indemnity  for  all 
costs  that  are  reasonably  incurred  by  them  in  the 
ordinary  course  of  matters  of  this  nature,  but 
not  to  any  extraordinary  or  unusual  expenses  in- 
cnrred  in  consequence  of  over  caution  or  over 
anxiety  as  to  any  particular  case,  or  fTom  con- 
siderations of  any  special  importance  arising  from 
the  rank,  position,  wealth,  or  character  of  either 
of  the  parties,  or  any  special  desire  on  his  part  to 
insure  suooess."  In  that  case  the  brief  was  very 
voluminous,  and  contained  instructions  for  the 
examination  of  eight-five  witnesses  on  behalf  of 
the  respondent.  The  leading  counsel  received 
with  his  brief  200  guineas,  and  50  guineas  each 
day  for  refreshers,  besides  consultation  fees ;  the 

(a)  Beportadby  A.  H.  BrmitsTOK.  E»q.,  B«rriit.r.at  Ia- 
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master  allowed  only  100  gnineas  with  the  brief, 
and  25  gnineas  each  day  tor  refreshers,  to  include 
oonsaltation  fees.  The  jnnior  coonsel  received  150 
guineas  with  his  brief,  and  30  gnineas  each  day  for 
refireshers,  besides  connnltation  fees;  the  master 
allowed  only  75gainea8  with  the  brief,  and  15  gnineas 
each  day  for  refreshers,  to  inclnde  consultation 
fees.  BotUI,  0.  J.,  in  giving  jndgment,  said :  "  The 
Sonthampton  case  appears  to  na  to  stand  npon  a 
somewhat  different  tooting.  The  master  seems  to 
have  allowed  the  fees  in  that  case  rather  as  in 
accordance  with  a  general  mle  than  npon  a  dne 
coosideratiou  of  the  ciroamstances  of  the  parti- 
cular case ;  and,  looking  to  the  affidavits  and  volu- 
minoas  briefs  in  that  particular  case,  we  think  it 
will  be  more  satisfactory  that  tho  case  should  be 
re-considered  by  Lim,  and  upon  the  principles 
which  we  have  laid  down."  In  the  present  case 
the  brief  contained  about  200  sheets,  and  there 
were  160  witnesses  examined. 

WiUit,  Q.O.  (F.  2W»»«rwith  him)  in  support 
of  the  master's  taxation.    He  cited 

TilUtt  T.  Stracey,  22  L.  T.  Eep.  N.  S.  101 ;  L.  Eep. 
5  C.  P.  185 ;  39  L.  J.  93,  C.  P. 

GsovB,  J. — ^I  see  no  reason  for  interfering  with 
the  discretion  of  the  master  in  this  case,  which 
has  been  held  by  the  judge  at  chambers  to  have 
been  rightly  exeroised.  Each  of  these  cases 
depends  on  its  own  facts.  This  was  a  municipal 
election  petition.  Of  course  such  a  case  may 
involve  difScnlt  questions  of  law,  as  may  any  oase 
that  comes  before  a  revising  barrister  or  a  Cfonnty 
Court  judge.  But  it  seems  to  me  that  we  must 
look  at  the  general  n&ture  of  such  cases.  Con- 
sidering that  this  was  a  municipal  election  peti- 
tion, I  do  not  see  that  the  master  has  plainly 
exercised  a  wrong  discretion.  If  I  had  been  asked 
what  would  be  the  reasonable  fees  to  give  in  this 
case,  I  should  have  said  fifty  gnineas  on  the  brief 
nnd  fifteen  gnineas  refresher.  Practically  that  is 
what  the  master  has  allowed,  as  I  never  heard  of 
a  refresher  being  given  before  a  case  has  begun. 
What  I  understand  the  master  to  say,  is  what 
one  would  expect  him  to  say, — I  do  not  lay  down 
any  hard  and  fast  rule  as  to  what  fees  are  to  be 
allowed  in  municipal  election  petitions,  but  I 
Lave  allowed  what,  according  to  the  ptuctice,  is 
reasonable. 

DsNUAN,  J. — I  see  no  ground  for  thinking  that 
in  this  case  the  master  did  not  exercise  a  reason- 
able and  fair  discretion. 

Appeal  digmiseed  unth  costs. 

Solicitors  for  tho  appellant,  Matthevjs  and 
Greeiham. 

Solicitor  for  the  respondents,  W.  Hunter. 


Monday,  Nov.  25, 1878. 
(Before  Gbovx  and  LorsusT,  JJ.) 
Stokks  v.  Gb&ni  and  oimsBs.  (a) 
Practice — Pleading — Btrikimg  out  matter — Embar- 
rassing aUegalions— Order  XXVII.,  r.  1. 
Allegatinns  in  a  statement  of  defence  that  the  state" 
rrient  of  claim  is  had  in  law,  which  do  not  amount 
to  and  are  not  intended  ae  demwrrers,  may  be 
struck  out  as  embarrassing. 
Semble,  allegations  which  are  merely  usdess  or 

superfluous  may  bfi  struck  out  as  erMorraseing. 

A  PPBAL  ft-om  a  decision  of  Lush,  J.  at  chambers, 

i  Hi  I  ming  a  master's  order  to  strike  out  certain 

(«)  Beportad  by  J.  A.  Foon,  Kaq.,  Barri<ter-«t-L«w. 


paragraphs  of  the    statement  of  defence,  with 
leave  to  the  defendant  to  demur  in  lien  thereof. 

The  aotien  was  brought  against  the  defendants 
as  promoters,  directors,  and  officers  of  the  Emma 
Silver  Mining  Company,  for  knowingly  issuing  a 
prospectus  of  the  company  contMuing  certain 
false  and  fraudulent  statements,  and  omitting  to 
specify  certain  contracts  in  accordance  with  the 
Companies  Act  1867  (30  &  31  Vict.  c.  131),  8.  38, 
whereby  the  testator  of  the  plaintiff  (who  sued  as 
executor)  was  induced  to  take  shares  and  snfiered 
loss. 

The  statement  of  defence  of  the  defendant 
Grant  denied  that  he  was  a  promoter  of  tho  com- 
pany, that  he  issued  or  sent  to  tho  plaintiflfs  tes- 
tator the  prospectus  complainedof,  and  all  the 
other  material  allegations  of  the  statement  of 
claim. 

The  paragraphs  objected  to  and  ordered  to  be 
strock  out  were  as  follows : 

16.  And  tha  said  defendant  will  further  contend  that 
the  statement  of  claim,  bo  far  as  lelates  to  the  shares 
alleged  to  have  been  sabscribed  for  on  Nov.  14,  1871,  is 
bad  in  law,  and  shows  no  oanse  of  action  against  the  said 
defendant  on  the  ground  that  all  the  damages  sued  for 
therein  in  respect  of  such  shares  arc  shown  to  have  pro- 
ceeded from  the  independent  wrongful  acts  and  defaulta 
of  parties  other  than  the  said  defendant,  which  acts  and 
defaults  he  is  not  shown  to  have  been  connected  with  or 
answerable  for  in  any  wise  whatever. 

38.  The  said  defendant  further  says  that  before  tho 
oommenoement  of  the  present  action  the  said  company,  as 
representing  tie  Shareholders,  and  with  the  full  assent 
and  concurrence  of  the  said  testator  or  of  tho  plaintiffs 
as  his  executors,  and  for  his  benefit  or  that  of  his  estate, 
commenced  an  action  against  the  said  defendant  for 
damage  caused  to  ttie  said  company  by  his  alleged  mis- 
representation, and  the  same  has  never  been  discontinued 
and  is  still  pending.  Such  action  was  in  respect  of  iden- 
tically the  same  matters  as  are  set  forth  m  the  state- 
ment of  claim  herein,  and  the  damages  sought  to  be 
recovered  therebylwere  the  samn  as  those  sued  for  herem, 
and  the  said  defendant  contends  that  it  is  contrary  to 
law  and  justice  that  he  should  be  vexed  with  the  present 
action  during  the  pendency  of  the  aforesaid  action. 

39.  And  the  said  defendant  further  says  that,  m  the 
aforesaid  actions  and  in  other  suits  instituted  on  behalf 
of  the  said  testator  or  of  the  pUintifls  and  other  share- 
holders of  the  said  company  in  conrts  of  competent  inns- 
diction  in  the  United  States  of  America  by  the  said  com- 
pany as  representing  the  said  testator  <jr  the  plaintiffs 
and  such  other  shareholders,  the  plaintiffs  are  seek- 
ing to  recover  moneys  alleged  to  be  due  from  the  vendors 
of  the  said  mine  in  respect  of  breaches  of  the  6ontract  of 
sale,  and  also  damages  from  the  defendants  to  such  smts 
as  joint  tortfeasors  with  the  said  defendant  in  respect  of 
the  matters  alleged  in  the  statement  of  chum  herein. 
Tho  said  defendant  is  unable  to  state  with  particularity 
tho  nature  or  results  of  any  of  the  said  actions  in  the 
United  States,  as  he  has  been  unable  to  obtain  a  copy  of 
the  proceedings  therein,  copies  of  which,  however,  he 
believes  to  be  in  the  possession  of  the  plaintiffs  or  their 
solicitors.  The  said  defendant  will  rely  on  any  defanoo 
to  the  whole  or  any  portion  of  the  claim  in  this  action, 
afforded  by  the  proceedings  or  resulte  of  any  of  the  afore- 
said actions,  whether  the  same  be  by  way  of  estoppel  or  as 
to  damages  or  otherwise. 

41.  The  said  defendant  further  says  that,  even  if  tho 
said  testator  would  have  had  in  his  lifetime  a  good  »use 
of  action  against  the  said  defendaat  in  respect  of  the 
matters  alleged  in  the  statement  of  claim  (whujh  the 
said  defendiuit  denies),  the  said  cause  of  action  did  not 
survive  to  his  executors  upon  his  death,  and  that,  even  if 
the  plaintiffs  are  in  fact  the  executors  of  the  said  testator, 
they  have  no  right  or  title  to  maintain  this  action. 

MoulUm  for  the  appellant  (the  defendant).— Tha 
result  of  the  wstions  referred  to  in  paragraphs  37, 
38,  and  39  may  be  such  as  to  entitle  the  defendant 
to  a  defence,  and  it  is  right  that  he  should  be 
allowed  to  plead  them.    As  to  paragri^hs  16, 41,  it 
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is  troe  that  they  raise  contentions  of  law,  but 
ther  are  not  on  that  aocoont  objectionable.  By 
Order  XIX.,  r.  18,  each  party  in  any  pleading 
mast  allege  all  such  &ctB  as  he  means  to  rely 
upon,  and  mnst  raise  all  snob  grounds  o£  defence 
or  reply,  aa  the  case  may  be,  as  if  not  raised  on 
the  pleadings  wonld  be  likely  to  take  the  opposite 
party  by  sarprise.  The  defendant  is  not  obliged 
to  demar,  bat  may  content  himself  with  giving 
the  plfcJTiHff  notice  of  the  points  of  law  which  he 
intends  to  raise.  Sach  notice  may  be  saperflaous, 
bot  it  cannot  be  said  to  be  embarrassing. 

Mackenzie  {0,  Botoen  with  him)  for  the  plaintiff. 
—By  Order  XIX.,  r.  4,  every  pleading  shall  con- 
tain as  oonoisely  as  may  be  a  statement  of  the  mate- 
rial &ct8  on  which  the  party  pleading  relies. 
That  is,  facts  are  to  be  stated,  and  nothing  else. 
The  defenduit  has  here  raised  certain  flefences 
which  are  contiBgent  upon  f  atore  events ;  and  in 
paragraphs  16,  41,  he  does  in  effect,  thoagh  not  in 
form,  demur.  [Ldtdlbt,  J. — How  are  yon  embar- 
rasseid  P]  The  plaintiff  cannot  tell  whether  to 
ignore  such  paragraphs,  to  take  issne  on  them,  or 
to  join  in  demnrrer. 

Xotdton  in  reply. 

Grovb,  J. — I  am  of  opinion  that  the  decision  of 
Lash,  J.  was  right,  and  that  the  appeal  mast  be 
dismissed.  The  pleadings  objected  to  and  strnck 
oat  at  chambers  are  sects.  16,  41,  37,  38  and  39. 
We  do  nob  know  the  grounds  on  which  they  were 
strnck  ont,  but  it  may  be  supposed  that  they  were 
nguded  as  embarrassing,  and  perhaps  useless  as 
wdL  As  to  pars.  37,  38,  and  39,  there  can  be  no 
doubt  that  they  are  embarrassing.  They  consist 
in  most  part  of  a  hypothetical  series  of  contin- 
geadee,  which  can  lead  to  no  practical  issues,  and 
with  which  the  plaintiff  could  not  know  how  to 
deal.  We  should  not  be  carrying  out  the  spirit  of 
the  Jadicatnre  Acts  if  we  were  not  to  strike  them 
ont.  Then  comes  the  qaestion  of  sects.  16  and  41, 
Now,  in  respect  of  these  paragraphs,  I  believe  my 
brother  Lindley  has  some  doubts.  I  cannot  say 
that  I  feel  any.  It  is  said  that  these  paragraphs 
•ra  perhaps  useless,  but  that  they  are  not  shown  to 
be  embarrassing,  and  are  not  so  in  fact.  I  cannot 
help  thinking,  however,  that  a  series  of  useless 
allegations  may  very  possibly  become  embar- 
nssing.  It  is  very  difficult  to  say  what  might  be 
the  effect  on  a  judge  and  jury  of  leaving  even 
noeless  allegations  unanswered.  The  16th  para- 
fprsph  alleges  that  part  of  the  statement  of  claim 
is  "  bad  in.  law."  That  seems  to  me  to  be  very 
like  a  demnrrer ;  and  then  it  goes  on  to  stale  tie 
grounds:  " On  the  ground  that  the  damages  sued 
for  therein  in  respect  of  such  shares  are  shown  to 
have  proceeded  from  the  independent  wrongful 
sets  Mid  defaults  of  parties  other  than  the  said 
defendant."  I  should  be  very  much  embarrassed 
to  know  how  to  reply  to  this,  or  whether  not  to 
reply  to  it  at  all.  Even  if  it  is  only  useless,  it 
uems  to  me  that,  if  a  lot  of  useless  allegations  are 
to  be  allowed  on  the  record,  pleadings  would  become 
nore  embarrassing  every  day — a  mere  farrago  of 
useless  and  irrelevant  allegations.  Paragraph  41, 
■gain,  is  a  mere  contingent  assertion  of  law.  It 
u}'R  that,  even  if  some  facta  are  proved,  yet  even 
tiien  the  action  wonld  not  be  maintainable — that 
the  defendant  will  have  a  good  answer  to  the 
claim,  if  certain  matters  are  established  at  the 
trial,  or  if  certain  matters  are  true.  The  plaintiff 
knows  perfectly  well  that,  if  he  does  not  attempt 
to  uuwer  or  meet  that  in  the  right  way,  the  de-  ( 


fendant  will  take  every  advantage  of  his  not 
having  done  so.  There  can  be  no  occasion  to 
cause  additional  coats  by  allegations  of  this  kind. 
Lindley,  J. — The  rule  under  which  we  are  asked 
to  strike  ont  the  paragraphs  objected  to  is  Order 
XXVII.,  r.  1,  and  the  qaestion  is  whether  these 
paragraphs  are  embarrassing  within  the  meanins 
of  that  rule.  With  regard  to  sects.  37,  38,  3^ 
they  appear  to  me  embarrusing  to  any  pleader 
who  has  to  deal  with  them,  or  any  judge  who  has 
to  try  the  case.  As  pleas  or  defences,  they  are,  to 
my  mind,  embarrassing,  and  ought  not  to  be 
allowed.  They  rest  on  a  series  of  contingencies, 
and  I  should  have  struck  them  out  myself.  Bat 
with  regard  to  the  other  two  paragraphs  (li  and 
41),  I  should  not  myself  have  tboueht  them  em- 
burassing  at  chambers.  The  mere  fact,  however, 
that  my  brother  Lush  thought  them  embarrassing 
at  chambers  is  some  proof  that  they  are  so ;  and 
perhaps  the  reason  that  they  woald  not  have 
embarrassed  me  is  that  I  am  more  used  to  that 
sort  of  pleading.  It  is  said  in  their  defence  that 
they  merely  give  notice  of  points  of  law  intended 
to  be  raised.  Now  you  are  entitled  to  raise  the 
point  that  the  statement  of  claim  is  bad  in  law  at 
the  trial ;  but,  if  you  want  to  raise  it  in  a  summary 
way  before  trial,  you  must  demur.  If  you  do  not 
demur,  but  go  to  trial,  you  incur  additional  costs, 
and  that  is  all.  These  paragraphs  have  been 
thought  embarrassing  by  judges  of  far  greater 
experience  than  myseu  in  cases  before  a  jury,  and 
I  cannot  venture  to  disagree  with  them,  being  con- 
vinced that  they  are  at  any  rate  entirely  useless. 
They  must  be  struck  out. 

Appeal  diamUted. 

Solicitors  for  the  plaintiff,  Sneli  and  OreetUp. 

Solicitors  for  the  defendants,  Lewis  and  Letoig, 


PBOBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVORCE  BUSINESS. 

Feb.  4i  and  11. 

(Before  the  Bight  Honourable  the  Peksideni.) 

Yglesias  V,  YoLESiAS  AND  Selbt.  (a) 
Variation  of  tettlement — 22  ^  23  Viet.  o.  61,  ».  5 — 
41  Viet.  e.  19  (Matrimonial  Oaueee  Aet  1878),  •.  3. 
The  Matrimonial  Causes  Act  1878  hat  not  a  retro- 
spective operation;  therefore  the  Srd  section  of 
that  Act,  which  extends  the  provisions  of  the  Sth 
section  of  22  ^  23  Vict.  c.  61,  with  regard  to  the 
power  of  the  court  to  vary  settlements  in  eases 
of  dissolution,  does  not  apply  to  any  ease  where  a 
marriage  has  2i69n  dissolved  by  decree  absolute 
previous  to  the  27th  May  1878. 

In  this  case  the  marriage  was  dissolved  by  decree 
absolute  on  the  5th  March  1 878.  There  was  no 
issne  of  the  marriage.  Previously  to  the  passing 
of  the  Matrimonial  Clauses  Act  1878  (41  Vict, 
c.  19),  the  power  of  the  court  to  vary  settlements 
was  regulated  by  the  5th  section  of  22  &  23  Viot. 
c.  61,  which  provides  that 

Tho  court,  after  a,  final  decree  of  noUity  of  marria^ 
or  (li^-iolation  of  marria^,  may  inquire  into  the  ezistenoe 
of  antj-nuptial  or  post-nnptial  settlements  made  on  the 
partiuH  whoae  marriage  is  the  snbjeot  of  the  decree,  and 
may  make  sach  orders  with  reference  to  the  whole  or  a 
portion  of  the  property  settled  either  for  the  benefit^  of 
the  children  of  the  marriage  or  of  their  respective 
parents  as  to  the  court  shall  seem  fit. 

(«)  Itepotttd  hy  Ii.  D.  FowLis,  Esq.,  BaxristaratJikW. 
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Tex  Ssaeau — ^The  Jacob  Landsteoh. 


[Ash. 


By  the  3rd  seotion  o(  the  Matrimonial  Oaaaea 
Act  1878  (41  Vict.  o.  19),  it  is  provided  that 

The  court  may  ezeroise  the  powers  vested  in  it  by  the 
pTovisiona  of  seot.  5  of  the  Act  of  22  &  23  Vict.  o.  61, 
notwithstanding  that  tiiere  are  no  children  of  the  mar- 
riage. 

The  latter  Aot  came  into  operation  on  the  27th 
May  1878. 

Feh.  4. — Pritehdrd  applied  to  the  court  on 
hehalf  of  the  petitioners  for  leave  to  file  a 
petition  to  vary  a  post-nnptial  settlement  under 
trhich  the  respondent  —  who  was  out  of  the 
country  and  had  become  the  wife  of  the  co- 
respondent —  took  a  life  interest  in  a  sum  of 
20002.,  the  money  of  the  petitioner.  He  contended 
that  the  statute,  being  remedial  in  its  nature, 
ought  to  be  construed  uberally,  and  had  a  retro- 
spective effect.  Otir.  ctdv.  vult. 

Feh.  11.— The  Fkesibent  (Sir  James  Hannen). 
—I  have  carefully  considered  this  application, 
and  have  come  to  the  conclusion  that  I  ought  not 
to  allow  it.  If  it  is  well  founded,  on  the  ground 
that  a  retrospective  operation  should  be  given  to 
the  Act,  then  a  like  apphcation  might  bo  made  in 
every  case  which  has  come  before  the  court  in 
which  there  have  been  settlements  but  no  chil- 
dren, issue  of  the  marriage  of  the  parties.  Even  if 
there  were  anything  in  the  language  of  the  Act 
which  would  justify  the  interpretation  sought  to 
be  put  upon  it,  it  was  not,  in  my  judgment,  the 
intention  of  the  Legislature  to  give  it  such  an 
effect.  At  any  rate,  I  have  a  discretion  in  the 
matter,  and  in  the  exercise  of  that  discretion  I 
shall  reject  the  application. 

Application  rejected. 

Solicitors  for  the  applicant,  H.  H.  Mason  and 
Son,  

ADMIRALTY   BU8INESS. 
Satwday,  Dee.  21,  1878. 
(Before  Sir  B.  Fhilliuoke.) 
The  Seahau.  (a) 
PraeUee — 0}nal   by  jury — AdmiraUy  Duntion — 
Transfer— 38  ^  39  Vict.  c.  77,  «.  11  (2)  (3),  Order 
XXXVI.,  rr.  3,  27. 
An  action  assigned  to  the  Admiralty  Divisum,  but 
which  would  not  have  been  within  the  cognizance 
of  the  High  Court  of  Admiralty  before  the  Judi- 
cature Acts,  transferred  to  another  division  on 
that  ground,   not   on  the  ground  thai  it  could 
not    be  tried  in  the  Admiralty  Division  hy  a 
jury. 
Semble,  an  action  may   he  tried,  and  the  issues 
of  fact  therein  decided,  hy  a  jury,  in  the  AdmiraUy 
Division  of  the  High  Court  as  weU  as  in  the 
Commdn  Law  Divisions. 
This    was   a   motion   to  transfer  an  action  for 
"  damage  to  cargo "  from  this  division  to  the 
Queen's  Bench  Division  of  the  High  Court. 

The  Seaham  was  a  British  ship,  and  her  owners 
were  resident  in  Great  Britain; 

E.  C.  Clarkson,  for  the  defendants,  owners  of 
the  Seaham. — This  is  not  a  case  within  the  Ad- 
miralty Court  Act  1861,  s.  6  (24  Viot.  o.  10),  and 
therefore  not  one  over  which  the  High  Court  of 
Admiralty  would  have  had  jurisdiction  ;  therefore 
it  has  been  wrongly  assigned  to  this  division : 
(Supreme  Court  of  Judicature  Act  1876,  s.  11  (3), 

(a)Beported  ty  J.  P.  Aspinall  and  F.  W.  Baikke,  Kaqs., 
Barriaterg-at-Law. 


38  &  39  Yict.  0.  77).  I7o  donbfe  the  court  has 
power  to  retain  it  (Supreme  Court  of  Judica- 
ture Aot  1875,  B.  11  (2),  38  &  39  Viot.  o.  77), 
but  it  would  be  inconvenient,  and  besides  we 
desire  to  try  the  oase  by  jury:  we  have  a 
right  to  demand  trial  by  jury  (Order  XXXYI., 
rr.  3,  27.)  [Sir  R.  Phillimoke. — Is  there  anything 
to  prevent  you  trying  the  case  with  a  jury  m  this 
division  P]  There  is  at  all  events  no  precedent  for 
so  doing,  and  the  cases  in  the  Chancery  Division 
in  which  a  jury  is  required  are  set  down  for  trial 
in  London  or  Westminster  in  the  general  list,  and 
tried  before  one  of  the  judges  of  the  Common  Law 
Divisions.  I  should  therefore,  later  on,  have  to 
ask  for  directions  how  the  trial  was  to  take  place, 
and  the  cause  being  improperly  .assigned  here,  I 
take  the  more  direct  and  simple  course  of  asking 
to  transfer  it  bodily. 

W.  0.  F.  PhiUimore. — ^Allowing  that  this  oase 
comes  within  the  provisions  of  Order  XXXVI., 
rr.  3,  27,  and  that  the  defendants  have  a  right  to 
try  by  jury,  there  is  nothing  to  prevent  the  exer- 
cise of  the  right  in  this  division,  even  if  it  should 
ultimately  be  necessary  to  try  issues  of  fact  with 
a  jnry,  and  to  follow  the  Chancery  precedent  ia 
such  a  case ;  there  may  well  be  issues  of  law  which 
we  prefer  to  have  decided  in  this  court. 

Sir  B.  Philliuore.— I  shall  grant  the  present 
application,  as  the  cause  has  been  wrongly  assigned 
to  this  division,  but  not  on  the  ground  that  I  havo 
no  power  to  summon  a  jury.  Costs  to  be  costs  in 
the  cause. 

Solicitors  for  plaintiff,  Stokes  and  Oo. 

Solicitors  for  defendant.  Cooper  and  Co. 

Tuesday,  March  5,  1878. 
(Before  Sir  B.  Philldiose.) 
The  Jacob  Landstroh.  (a) 
Practice — Salvage — Rival  salvors — Consolidation 

—Tender. 

The  fiowrt  has  power  to  order  the  eotuolidation  of 

salvage  suits  in  all  cases,  hut  it  vjill  not  usually 

'•    exercise  the  power  contrary  to  the  wish  of  the 

various  plaintiffs ;  but  if  tlie  plaintaffs  institute 

and  prosecute  several  suits  witnoutneeessily,  they 

will  be  condemned  in  costs. 

When  there  are  separate  suits  instituted  in  respect 

of  services  rendered  to  a  vessel  and  her  crew  hy 

rival  salvors,  and  the  defendant  is  undble  to 

tstimate  the    respective   values   of  two   several 

services,  he  wUl  be  allowed  to  maike   a  eimgls 

tender  in  respect  of  the  whole  services  rendered. 

This  was  a  motion  in  a  cause  of  salvage  by  th« 

defendants,  owners  of  the  Jaco6  Landstrom,  to 

ccnsolidate   two   salvage   suits   which  had  been 

brought  against  that  vessel,  or  in  the  alternative 

to  be  allowed  to  make  a  single  tender  in  respect 

of  both  suits.    The  notice  served  on  the  plaintiffs 

in  Action  1878,  K.  No.  5,  was  as  follows : 

We,  Stokes,  Sanndera,  and  Stokea,  loIicitorB  for  the 
defendants  in  this  oanse,  give  notice  that  we  sh^  by 
ooansel,  on  the  5th  March  187R,  move  the  jndge  in  conrt 
to  order  that  this  action  be  oonsolidated  with  action 
1877,  0.  No.  379,  or  that  in  the  event  of  either  of  the 
plaintiffs  objecting  thereto,  the  defendants  may  make  a 
tender  in  conrt  in  this  action  of  a  inm  that  they  may 
deem  sufficient  to  satisfy  the  claims  for  salvage  in  both 
actions,  notwithstanding  the  actions  may  not  be  consoli- 
dated^  _^     _     _  

(a)  Beported  by  J.  P.  Aspin ail  and  P.  W.  Baises,  Esqs,, 
Barrujters-at.Law. 
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A  notice  was  served  on  the  plaintifPs  in  action 
1877,  0.  No.  379,  in  the  same  terms  excepting 
that  "Action  1878,  K.  Ko.  5"  was  Bnbstitnted 
for  •'  Action  1877,  O.  No.  379." 

March  5.  —  Stvhbe  for  the  defendants. — The 
court  has  power  to  order  the  oonsolidation  of  the 
gaits;  but  if  it  should  be  of  opinion  that  the 
interests  of  the  salvors  are  so  diverse  as  not  to  be 
conveniently  disposed  of  in  the  same  snit,  it  will 
not  on  that  account  snbject  ns  to  the  inconyeni- 
ence  of  making  separate  tenders  in  each  suit.  We 
admit  that  we  are  liable  to  pay  some  salvage,  and 
desire  to  tender ;  but  if  the  plaintiffs'  claims  are 
80  difficult  to  adjust  inter  se,  that  they  are  com- 
pelled to  keep  their  actions  separate,  how  can  we, 
before  the  trial  of  the  question,  say  in  what  pro- 
portiona  their  services  or  alleged  services  should 
be  rewarded  ? 

W.  G.  Phillimore,  for  plaintiffs  in  Action  1877, 
0.  No.  379. — ^The  consolidation  ef  suits  is  a 
matter  in  the  discretion  of  the  court,  and  it  has 
been  already  decided  in  the  registry  not  to  allow 
it,  and  this  court  will  not  interfere  on  appeal  with 
a  matter  of  discretion.  There  is  no  precedent 
for  a  tender  being  made  common  to  two  separate 
actions,  and  such  a  proceeding  would  occasion 
greater  inconvenience  than  it  is  alleged  that  it 
would  prevent.  Suppose  one  set  of  salvors 
consider  the  amount  sufficient  and  accept  it,  they 
will  be  compelled  to  fight  the  question  of  amount 
at  their  own  risk  against  the  other  set  which 
consider  it  insufficient,  apart  altogether  from  the 
question  of  apportionment.  The  defendants' 
Benrants  did  not  abandon  the  ship,  and  their 
mate  has  been  examined ;  therefore,  all  the 
dicumstances  of  the  salvage  and  the  relative 
value  of  the  services  rendered  by  each  set  of  salvors 
are  in  their  knowledge,  and  they  cannot  be 
within  the  personal  knowledge  of  both  sets  of 
salvors.  They  have  had  the  benefit  and  should 
bear  the  harden,  not  we  who  rendered  the 
service.  Tho  questions  to  be  tried  are  separate, 
and  we  are  entitled  to  a  separate  judgment  in 
each,  and  therefore  to  a  separate  tender  tor  each. 
Ndson,  for  the  plaintins  in  Action  1878,  K 
No.  5,  also  objected  Doth  to  the  consolidation  and 
to  a  joint  tender,  bat  claimed  if  the  consolidation 
was  ordered  that  he  sboald  have  the  conduct  of 
the  cause,  as  be  was  the  first  salvor  in  the  field. 

Sir  B.  Fhilliuoiu. — The  first  question  that 
comes  before  the  court  is  as  to  the  powet  of  con- 
■olidation.  It  is  hardly  necessary  to  say  that  it 
has  always  been  considered  a  special  power  of  this 
court  to  order  actions  to  be  consolidahod  both  in 
cases  of  wages  and  other  suits.  The  practice  is 
laid  down  by  Dr.  Lushingtou  as  follows  {The 
WaUam  Hutt,  1  Lush.  27 ;  1  L.  T.  Eep.  N.  S.  448) : 
"  According  to  my  knowledge  the  universal  prac- 
tice of  Lhe  court  has  been  to  consolidate  actions 
where  the  decision  of  each  action  depends  on 
precisely  the  same  facts ;  and  in  salvage  suits  the 
court  nas  gone  further,  consolidating  actions 
where  there  are  several  sets  of  salvors  not 
rendering   precisely    the    same    services.       The 

Cer  or  consolidating  actions  is  most  beneficial, 
for  this  power  tho  owners  of  a  ship  would 
often  be  vexed  by  a  host  of  different  actions 
arising  out  of  one  matter,  as  in  a  case  of  collisions 
by  all  the  several  owners  of  cargo  in  the  vessel  run 
down,  and  the  court  could  afford  no  relief,  having 
no  power  to  order  the  evidence  in  one  action  to  be 
taken  as  evidence  in  another."      I  perceive  also 


that  in  one  case  (His  Melpomene,  L.  Bep.  4  A.  &  E. 
129),  decided  in  July  1873, 1  ordered  two  causes 
to  be  consolidated  where  the  application  was  niade 
by  the  defendants  and  resisted  by  the  plaintiffs. 
Nevertheless,  the  practice  of  the  court  for  many 
years  has  been  not  to  compel  a  consolidation 
where  the  different  plaintiffs  object  to  it  and 
maintain  that  their  interests  are  diverse.  In  such 
cases  the  court  has  not  ordered  consolidation,  bat 
has  always  held  it  to  be  in  its  power  to  condemn 
the  party  refusing  to  consolidate  in  costs.  I  do  not 
therefore  order  a  consolidation  of  these  actions. 
There  remains  the  farther  question  whether  it  is 
not  competent  to  the  owner  of  the  salved  property 
to  make  one  single  joint  tender  in  both  separate 
actions.  On  the  whole  I  am  of  opinion  that  it  is 
competent  for  him  to  do  so.  It  is  quite  clear  that 
there  are  some  cases  in  which  it  would  be  impos- 
sible for  him  to  make  separate  tenders.  For  example, 
take  tho  case  of  a  vessel  absolately  derelict  and 
two  salvors  setting  up  separate  claims,  it  would  be 
impossible  for  the  owner  to  know  what  the  several 
services  rendered  were,  but  he  would  know  the 
value  of  the  vessel  and  her  cargo  and  freight,  and 
therefore  might  estimate  what  the  value  of  the 
services  in  the  aggregate  was.  In  such  a  case  it 
would  be  unjust  to  call  upon  the  owners  of  jwo- 
perty  to  make  separate  tenders,  and  I  am  of  opinion 
that  the  present  case  falls  within  the  same  cate- 
gory. There  is  a  salvage  of  the  crew  and  a  separate 
salvage  of  the  vessel.  The  owner  may  estimate  tho 
whole  value  of  the  service  rendered  to  his  property 
at  a  certain  sum  and  tender  it  in  conrt,  and  if  the 
salvors  refuse  it  they  do  so  at  the  risk  of 
costs.  I  order  a  single  tender  for  the  whole  ser- 
vioes  rendered  to  the  ship,  the  defendants  to  elect 
if  they  choose  in  which  action  it  is  to  be  paid  in. 

Solicitors  for  plaintiff's  in  Action  0.  No.  397 
(1877),  Lowlees  and  Oo. 

Solicitors  for  the  plaintiffs  in  Action  E.  No.  5 
(1878),  Tathom  and  Go. 

Solicitors  for  defendants  in  both  actions,  Btokes, 
Savndert,  and  Stokes. 


VISI  PBIVS. 

COMMON  PLEAS  DIVISION. 

Wednesday,  Feb.  12. 

(Before  Lofxs,  J.  and  a  Common  Joiy.) 

Watsok  v.  Saitofobd. 

Evidence  —  Dedaralions    of   deceased    person  — 

AdmitsihiMly. 
In  am  action  by  an  exeoutor  to  recover  a  debt  dite 
to  the  estate  a  parol  statement  by  his  testator 
agamst  his  pecuniary  interest  with  reference  to 
such  debt  is  admnssible. 
This  was  an  action  by  an  exeoator  to  recover  lOOL 
and  interest,  the  amount  of  an  I  0  U,  given  by  the 
defendant  to  one  Sophia  Bichardson  in  Sept.  1869. 
She  died  in  1873,  and  the  writ  was  issued  in  June 
1877.      One  defence  raised  was    the  Statute  of 
Limitations,    to    which    there   was    a   reply    of 
acknowledgment  within  six  years.    The  evidence 
in  support  of  this  reply  was  that  of  a  nurse  who 
was  asked : 

Q. — Did  Miss  Bichardson  make  a  statement  to 
yon  about  any  interest  which  had  been  paid  by 
Mr.  Sandford. 

F.  O.  Crutnp,  for  the  defendant,  objected  that 
this  evidence  was  inadmissible.  t 
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E»  parte  Buucbb;  Be  Hvghbs. 
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MeOoU  for  the  pluntiff. — It  is  a  parol  dedara* 
taon  by  Miss  Bionardson  against  her  peoaniary 
intereet. 

L0FK8,  J. — I  donbt  whother  it  is  admissible. 
Miss  Biohardson  would  have  been  the  plaintiff  in 
an  action  brought  in  her  lifetime.  It  has  been 
decided  that  parol  as  well  as  written  statements 
against  the  interest  of  the  party  making  them 
are  admissible  where  those  parties  are  witnesses 
only :  {Beg.  v.  Overseers  of  Birmingham,  31  L.  J. 
63,  M.  C.)  The  qaestion  ia  whether  a  statement 
b^  a  testatrix  against  her  own  intereet  is  ad- 
missible in  an  action  by  the  ezecntor. 

Orimip  said  that  the  doctrine  had  been  carried 
fiur  enongh  without  extending  it  any  forther.  He 
had  no  authority  E^ainst  the  proposition,  but  he 
submitted  that  it  did  not  oome  within  the  decided 
cases,  which  did  not  refer  to  parties  or  to  the 
statements  oE  parties  in  actions  by  their  represen- 
tatives. 

McOoU  pointed  out  that,  when  the  rule  was 
established,  parties  oould  not  give  evidence. 

LoFBs,  J.  mentioned  Beg.  v.  Exi^er  TJnum  (L. 
Bep.  4  Q.  B.  341),  and  decided  to  admit  the 
evidence. 

Ultimately,  on  the  answer  given  by  the  witness, 
"  She  said  Mr.  Sandford  had  been  and  paid  me 
interest  on  the  lOOZ.,"  the  jury  found  a 

Verdict  fcyr  the  defettdcmt. 

Solicitor  for  the  plaintiff,  Watson. 

Solicitors  for  the  defendant,  Stevens  and  Harriet, 
for  Sharland  and  Hatten,  Gravesend. 


COUBT  OF  BAVKBUFTCT. 

Monday,  Jan.  13. 
(Before  the  Chief  Judob.) 
E»  parte  BmjssR;  £e  Hughes,  (a) 
Protected^  troMsaction — Execution    creditor — Sale 
by  high  hai^  before  the  time  fixed  by  statute — 
Ad   of  bankruptcy — Notice  of— County  Gowrts 
Act  1846,  sect.  106— Bankruptcy  Act  1869,  sect. 
95,  sub-sect.  3. 
An  eaeciUion  levied  by  seizure  upon  the  goods  of  a 
trader  under  a  County  Court  judgment,  and  sold 
by  the  high  bailiff  In/  consent  of    both  parties 
after  the  commission  of  an  act  of  bankruptcy  of 
which  the  execution   creditor  had    notice,   and 
upon  whidi  the  adjudication  subsegue7itly  pro- 
ceeded, but  before  the  expiration  of  the  five  days 
required  by  the  County  Cow  ts  Act  1846  (9  ^  10 
Vict.  c.  96),  s.  106,  is  not  a  protected  transaction 
within  sect.  95,  d.  3,  of  the  Bankrwptay  Act  1869. 
This   was   an   appeal  from  the  decision  of  the 
County  Court  of  Denbighshire,  holden  at  Wrex- 
ham, dated  the  22nd  Oct.  1878,  whereby  it  was 
ordered    that    the    appellant,    Francis    "William 
Bulmer,  should  pay  to  John  Evans,  the  trustee  of 
the  bankrupt,  the  sum  of  37Z.  14«.,  being  the  pro- 
ceeds of  the  sale  of  certain  goods  taken  m  execu- 
tion of  a  judgment  obtained  by  F.  W.  Bulmer 
against  the  bankrupt 

On  the  15th  Feb.  1878  an  action  for  331.  lbs. 
was  commenced  in  the  County  Court  of  Corwen, 
in  Merionethshire,  by  F.  W.  Bulmer  against  the 
bankrupt,  John  Hughes,  whose  acceptance  of  a 
bill  of  exchange  had  been  dishonoured. 

(a)  Beported  hjr  A.  A.  Doua,  Esq..  BairUtar^t-Iiaw. 


On  Uie  19th  Feb.  1878  J.  Hughes  executed  in 
favour  of  John  Evans  and  Thomas  Jones  a  bill  of 
sale  of  all  his  property  and  effects  to  secure  the 
sum  of  6591. 17«.  The  bill  of  sale  was  duly  regis- 
tered on  the  23rd  Feb.  Evans  and  Jones  took 
possession  under  their  bill  of  sale.  On  the  25th 
J.  Hughes  absconded,  and  on  the  27th  Feb.  F.  W. 
Bulmer  signed  judgment  in  the  action,  and  issued 
a  writ  of  ^.  fa.,  under  which  the  High  Bailiff  on 
the  same  day  seized  the  goods  of  the  debtor. 
Messrs.  Evans  and  Jones  immediately  gave  notice 
to  the  High  Bailiff  that  thejr  claimed  the  goods  as 
absolute  owners  nnder  their  bill  of  sale,  where- 
upon an  interpleader  summons  was  issued.  To 
avoid  unnecessary  expense  by  holding  possession 
it  was  agreed  between  the  parties  that  a  portion 
of  the  goods  sufficient  to  realise  the  amount  of 
F.  W.  Bulmer's  judgment  should  be  sold,  and  the 
proceeds  of  the  sale  paid  into  the  North  and  Sonth 
Wales  Bank  at  Corwen  to  abide  the  resnlt  of  the 
interpleader  summons.  A  sale  was  accordingly 
made  on  the  1st  March,  and  the  proceeds,  amount- 
ing to  371. 19«.,  were  paid  into  the  bank.  Upon  the 
same  1st  March  a  petition  in  bankruptcy  was  pre- 
sented against  J.  Hughes,  and  an  injunction 
granted  to  restrain  the  sale.  A  telegram  announc- 
ing this  was  at  once  sent  to  the  auctioneer  con- 
ducting the  sale,  but,  notwithstanding  the  receipt 
of  the  telegram,  the  sale  was  continued.  On  the 
6th  March  J.  Hughes  was  adjudicated  bankrupt, 
the  act  of  bankruptcy  being  the  execution  of  the 
bill  of  sale  of  the  19th  Feb. 

On  the  9th  May  an  order  was  made  upon  the 
interpleader  summons  directing  that  out  of  the 
sum  of  372. 198.  pud  into  the  Corwen  Bank  as 
above  stated  the  sum  of  372. 14«.  should  be  paid  to 
F.  W.  Bulmer;  but  on  the  22nd  May  J.  Evans,  who 
had  been  appointed  trustee  in  the  bankruptcy, 
applied  to  the  County  Court  for  a  declaration  that 
the  money  in  question  formed  part  of  the  bank- 
rupt's property,  and  a  declaration  to  that  effeot  was 
accordingly  made  on  the  22nd  Oct.  1878.  It  was 
against  this  order  that  F.  W.  Bulmer  now 
appealed. 

Fvniay  Knight,iar  the  appellant,  contended  that 
the  matter  was  res  judicata,  for  that  upon  the 
interpleader  summons  the  County  Court  judge  had 
decided  that  the  trustee  was  entitled  to  the  money. 
If  this  were  not  so,  still  the  transaction  was  pro- 
tected under  sect.  95,  sub-sect.  3,  by  reason  that 
his  client  bad  no  notice  of  any  act  of  bankruptcy 
having  been  committed  when  the  goods  were 
seized  and  sold.  The  notice  to  the  high  bailiff  was 
too  vague  to  affect  the  question,  as  it  did  not  show 
that  the  execution  of  the  bill  of  sale  was  an  act  of 
bankruptcy : 

Evans  v.  Hollam,  24  L.  T.  Bep.  M.  S.  938 ;  L.  Bep. 
6,  Q.  B.  713. 

Moreover,  notice    to    the    sheriff  or   the    high 
bailiff  was  not  notice  to  an  execution  creditor. 

Yate  Lee  appeared  for  the  respondent. — He  con- 
tended that  the  sale  on  the  Ist  March  was  illegal, 
as  the  County  Courts  Act  1846  provides  that  five 
days  must  intervene  between  the  seizure  and  sale 
of  goods  taken  in  execution,  unless  the  debtor  con- 
sent to  an  earlier  sale.  No  such  consent  was  ob- 
tained in  the  present  case,  inasmuch  as  the  debtor 
was  abseat  when  the  bankruptcy  petition  was  filed, 
and  therefore  the  sale  was  illegal.  The  execution 
of  the  bill  of  sale  on  the  10th  Feb.  was  an  act  of 
bankruptcy.    The  appellant  moat  prove  that  on 
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Or.  or  Alt.'] 


Be  FosD  AiTD  Hill. 


[Or.  OF  Are. 


the  4th  March,  the  earliest  date  at  which  a  sale 
oonld  legally  tidce  place,  he  had  no  notice  of  an  act 
of  bankraptcy  committed  by  the  debtor  and  avail- 
able against  him  for  adjudication  : 

SMpartt  BehuUB ;  Re  MatanU,  30  L.  T.  Bep.  N.  S. 

478;  L.  Bep.  9  Ch.  App.  409. 
Ss  pcirte  Eyle$tB»  Edward$,  L.  Bep.  16  Eq.  99. 

FMay  Kniaht  in  reply. — TTpon  the  true  con- 
■tmction  of  the  County  Courts  Act  it  oonld  not 
be  said  that  nnless  five  days  intervene  between 
seizure  and  sale  a  sale  is  invalid.  However  that 
laight  be,  the  agreement  that  the  sale  should  take 
pbuie  on  the  Ist  March  operated  as^a  waiver  of  the 
Act  of  Parliament. 

The  Ckeev  Jtisoe. — My  only  difiSoulty  arises 
tmder  the  Act  of  Parliament,  which,  however,  is 
veiy  plain  in  its  terms.  "Yon  may  seize  the 
goods,"  it  says,  "but  you  must  not  sell  them 
within  five  days  of  the  seizure,  except  with  the 
debtor's  consent."  Now,  here,  within  the  five 
days  a  sale  takes  place,  and  while  selling  the 
nctioneer  has  notice  of  an  act  of  bankruptcy. 
The  appellant  says  that  it  was  by  arrangement 
between  the  holders  of  the  bill  of  sale  and  the 
execution  creditors  that  the  period  of  five  days 
fixed  by  the  statute  was  abridgped.  Now,  if  the 
title  of  the  holders  of  the  bill  of  sale  were  clear,  I 
think  that  vronld  take  the  case  ont  of  the  Act  of 
Fkrliament.  But  that  is  not  the  case  which  I 
have  to  deal  with.  The  bill  of  sale  itself  is  void, 
•ad  has  been  abandoned,  and  the  agreement  was 
between  an  execution  creditor  and  these  parties, 
who  had  no  right  to  the  goods,  that  the  time  fixed 
by  the  Act  should  be  abridged.  I  have  no  right 
to  assume  that  the  bill  of  sale  holders  had  any 
liriit  to  the  proceeds  of  the  sale  of  those  goods,  and 
men  the  trustee  insists  that  the  Act  of  Parlia- 
ment has  been  infringed  and  that  the  money 
belcngs  to  him  there  seems  to  be  no  answer  to  his 
daim.  Tbo  i^peal  must  therefore  be  dismissed 
with  costs. 

EMidtors  for  the  appellant,  Torr  and  Co.,  for 
W.  J.  Counnt,  Leeds. 

Solidtors  for  the  respondent,  Sharp  and  Ulli- 
ftoriM,  for  Jjouit  and  Edwards,  Buthin. 


Sttprm£  Court  d  lutetutB* 

— ♦ 

COURT   OF   APPEAL 

SITTINGS  AT  LINCOLN'S  INN. 

Jan.  24  and  27. 

CBefore  Jakes,  Bagoall&t.  and  Bbahwsll,  L.JJ.) 

Be  FosD  AKS  Hill,  (a) 
Taitdor    and   purehaeer — Beguieitions  on   tUle — 
Inquify  at  to  ineumbranoes   not   disclosed  on 
tibkraet. 

A  rtquitition  on  title  in  these  words :  "  Is  there,  to 
&e  knowledge  of  (he  vendors  or  their  soUeitors, 
any  seUlement,  deed,  fact,  omission,  or  any 
ineumbrance  affecting  the  property,  not  disclosed 
ly  f^  alstraei  ?" 

Eeii  (reversing  the  decision  o/HaU,  V.O.),  to  he  an 
improper  reqtiisiiion. 

Be  £(olomon  and  Davey  {infra  in  note)  overruled. 

This  was  an  appeal  from  a  decision  of  Hall,  V.C. 
A  Mr.  Hill  purchased  a  house  at  Bristol  from 

(>)  Saportod  by  H.  P«iT,  S^-.  Buriitn4t-LftW. 

ToL  XL.,  K.  S.,  1008. 


Messrs.  Ford  and  Harford,  trustees  for  sale  under 
a  deed. 

The  abstract  of  title  having  been  furnished  indue 
course,  Messrs.  Meade- King  and  Bigg,  of  Bristol, 
the  purchaser's  solicitors,  sent  in  their  regaisi- 
tions  on  the  abstract  to  Messrs.  Osborne,  Ward, 
and  Co.,  also  of  Bristol,  the  vendors'  solicitors. 
The  eighth  requisition  was  in  these  words :  "  Is 
there,  to  the  knowledge  of  che  vendors  or  their 
solicitors,  any  settlement,  deed,  fact,  omission,  or 
any  inonmbranoe  affecting  the  property,  not  dis- 
closed by  the  abstract  P" 

To  this  requisition  the  vendors'  solicitors 
replied :  "  We  invariably  decline  to  answer 
questions  of  this  description." 

As  the  property  was  subject  to  various  informal 
eqnitable  charges,  one  of  which  was  certainly  qot 
disclosed  by  the  abstract,  the  purchaser's  solicitors 
pressed  their  requisition,  and  ultimately  took  ont 
a  summons  under  the  Vendor  and  Purchaser  Act 
1874,  asking  that  the  vendors  and  their  solicitors 
might  be  ordered  to  make  a  full,  sufficient,  and 
complete  answer  to  the  requisition. 

The  Yice- Chancellor  made  an  order  "  that  the 
solicitors  of  the  vendors  (meaning  all  the  partners 
in  the  firm)  do  make  a  full,  sufficient,  and  com- 
plete answer  to  the  requisition,  and  that  a  list  of 
the  incumbrances  appearing  in  the  abstract  be 
made  and  shown  to  the  vendees,  and  that  the 
vendors  do  answer  the  said  requisition  as  to  their 
knowledge  of  any  settlement,  deed,  fact,  omission, 
or  any  incumbrance  afiecting  the  property  not 
appearing  in  such  list." 

From  wis  order  the  vendors  appealed. 

Everitt  tor  the  appellant.  —  To  answer  this 
requisition  might  make  the  solicitors  criminally 
liable  under  the  22  &  23  Yict.  c.  35,  s.  24.  ■  In  this 

S articular  case  the  title  is  limited  by  the  con- 
itions  of  sale,  and  the  purchaser  is  really  seeking 
to  obtain  the  benefit  of  an  unlimited  title.  Even 
if  the  vendors  alone  were  required  to  answer  the 
requisition,  they  could  not  do  so  without  asking 
thmr  solicitors  for  information,  and  the  solicitora 
might  be  able  to  answer  onl^  by  means  of  know- 
ledge which  they  had  acquired  through  another 
client.  The  only  result  of  sanctioning  such  a 
requisition  would  be  delay  and  expense.  [James, 
L.J. — The  costs  of  a  transfer  of  real  estate  are 
already  heavy  enough.  I  think  costs  are  the 
greatest  curse  of  the  country.]  The  purchaser  is 
clearly  not  entitled  under  his  contract  to  put  this 
requisition.  The  only  authority  in  favour  of  the 
Yioe-Chancellor's  order  is  a  previous  decision  of 
bis  own  in  an  unreported  case  of  Be  Solomon  and 
Davey.  (a) 

(a)  iZeSoLOKOM  AND  Davst  (Before  Elall,  V.C,  in 
ohambetB),  16th  April,  1875.— The  facts  of  tha  case 
appear  eniffioientiy  in  the  Yioe-Chanoellor's  judgment, 
wmch  was  aa  follovs :  This  is  a  sommons  nnder  tiie  9th 
seotion  of  the  87  &  38  Viot.  o.  78,  intituled  "  An  Act 
to  amend  the  Law  of  Vendor  and  Purchaser,  and  farther 
to  simplify  title  to  land."  The  property,  thesabjeotof 
the  contract,  is  a  freehold  dwelljiiff-hoQBe  and  shop  in 
Thomas-street  in  the  city  of  Bristol.  The  pnrohaser 
sent  to  the  vendor's  solicitor  reqniaitionB  on  title,  the 
third  ret^nisition  being  this  :  "  Whether  the  vendor  is,  or 
her  solicitors  are,  aware  of  any  judgments,  settlements, 
mortmgeB,  charges,  or  incnmbranoes  of  any  description 
affeotiiur  the  property,  not  disdosed  hj  the  abstract  of 
the  vender's  title."  The  vendor's  solicitors  decline  to 
answer  this  requisition.  I  am  of  opinion  that  the  requi- 
sition must  be  answered.  It  has  been  the  practice  of 
conveyancers,  ever  since  I  commenced  practice,  to  make 
a  requisition  somewhat  simiUr  to  the  one  ia  question. 
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THB  LAW  Tnnm. 


Ob.  o*  Aj».] 


Be  Fou>  xm  Hiix. 


[Oi.  OF  Ajpp. 


Leoett  for  the  respondent. — ^A  pnrcfaaser  is 
entitled  to  a  complete  abstract,  or,  as  it  is  stated 
in  Dart's  Vendors  and  Farcbasers  (5tb  edit  p. 
161-2),  "  an  abstract  as  perfect  as  the  rendor  at 
the  time  of  delivery  has  in  his  eith«r  aefenal  or 
oonstrQctiye  possession,"  or  as  Eindersley,  V.C. 
baa  expressed  it  in  Oakden  v.  PiJoe  (11  Jur.  N.S. 
666),  an  abstract  "  which  contains  with  safficient 
deamesB  and  sufficient  fulness  the  affect  of  every 
instmmenc  which  oonstitates  part  of  the  vendor's 
title."  And  Lord  St.  Leonards  says,  in  bis  Yen- 
dors  and  Parchasers  (14th  edit  p.  407),  "The 
solicitor  shoald  abstract  every  document  npon 
which  the  title  depends,  or  npon  which  any 
difficulty  ban  arisen.  Wherever  be  begins  the  root 
of  the  title,  he  ought  to  abstract  every  sabseqnent 
deed;"  and  at  page  411  he  says  that,  even  aa  to 
equitable  charges  which  have  been  discharged,  the 
fsots  of  the  obarf)^  and  discharge  should  be  stated 
shortly ;  and  in  KnatchbtM  v.  Chneber  (3  Mer.  121), 
a  suit  by  a  vendor  for  speciflo  performance.  Lord 
Eldon  said  (at  pap^  137),  that  "where  a  man 
makes  a  purchase  of  an  estate  tu  which  the  vendor 
represents  that  he  has  a  good  title,  in  such  a  case 
the  purchaser  has  a  right  to  insist  that  the  qnes- 
tion,  whether  he  have  or  have  not  a  good  title, 
■hall  be  sifted  to  the  bottom  "  before  he  can  be 
mlled  npon  either  to  accept  an  indemnity,  or  oom- 

Sometimes  it  has  bsen  less  apeoifio,  that  is,  not  mention- 
ing Bettlemsnts  or  morteages.  The  requisition  baa 
generally  been  answered,  bnt  for  a  long  time  past  some 
solicitors  have  objected  to  answer  it,  their  reason  being 
that  answering  it  might  subject  them  personallj  to  legtu 
liabiliiy  to  the  pnrohaser,  altiion^h  thej  were  not  mondly 
gniliy.  Upon  eooh  objection  being  made,  the  requisition 
has  aometimeg  not  been  insisted  on,  but  tiila  has  generally 
been  done  to  avoid  delay  and  possible  litigation.  Some 
connsel  have  always  insisted  on  the  reqnigition  being 
answered,  and  I  beliere  their  doing  so  has  almost  always 
obtsinod  an  answer.  The  gionnd  of  objeotion  to  answer- 
ing the  requisition  is,  I  oonaider,  insufficient.  Some 
soHcitorB  answer  the  requisition  in  this  manner:  "Not  that 
we  are  aware,  bnt  the  purchaser's  solicitor  should  make 
the  usual  searches."  Sachformof  answer,  Iconsider,  gets 
rid  of  the  objeotion.  The  requisition  is  one  which  causes 
the  veador'a  solicitor  to  consider  whether  the  property 
sold  is  not  affected  by  something  which  it  had  not 
ooonzred  to  him  did  affect  it,  such  as  a  charge  under 
gome  drainage  or  local  Act ;  and  it  is  the  fact  that  pur- 
chasers have  been  thus  frequently  protected  against 
defects  of  title  which  had  been  overlooked  by  the  vendor's 
solicitor.  The  requisition  in  the  present  case  ^oes  to  the 
solicitor's  knowledge  and  also  to  tiiat  of  his  client.  This 
involves  inquiry  by  the  solicitor  from  his  client.  I  think 
it  not  unreasonable  so  to  frame  the  requisition.  To 
answer  it  the  solicitor  must  communicate  with  his  client. 
There  may  be  cases  in  which,  by  reason  of  the  client's 
absence,  or  under  other  oircnmstances,  a  purchaser  may 
be  compellable  to  complete  his  purchase  without  the 
answer  to  his  requisition  extending  to  the  client's  know- 
knowledge,  bnt  I  think  these  are  exceptional  oases.  In 
what  I  lukve  above  said  I  must  not  be  considered  aa  alto- 
gether approving  of  the  requisition  being  made  in  the 
form  above  mentioned.  The  answer  to  it  might  lead  to 
tbe  disclosure  of  what  the  purchaser  would  rather  not 
know,  'fhe  requisition  should,  I  think,  ordinarily  be 
added  to  thus:  "And  which,  ifremajning  uudisolosed, 
may  prejudicially  affect  the  purchaser."  Wood,  V.C., 
in  Dnimmimd  v.  Tracty  (Johns.  608),  seemed  to  consider 
(see  p.  612)  that  a  vendor's  obligations  were  not  merely 
oo-extensive  witii  his  obligations  in  respeot  of  the  oon- 
tents  of  the  absbwst;  and,  having  regard  to  his  judgment 
in  that  case,  I  cannot  doubt  that  he  would  have  held 
'Uiat  the  vendor's  solicitor  must  answer  all  relevant  ques- 
tions in  lespeot  to  existing  liabOities,  indnding  such  a 
^mestion  as  the  requisition  in  this  case,  and  I  consider 
that  that  jndgment  materially  supports  my  dedsion, 
aithongh  it  has  been  (and  I  think  oorrectiy)  thought  that 
Kha  Yioe-Cliancellor'B  jndgment  in  that  case  went  too  far. 


pensation  for  a  defect,  or  to  abandon  the  contract. 
On  the  same  principle,  even  when  there  is  no  suit 
for  speci&o  performance — for  the  case  of  Ha 
Burroughes,  Lynn,  and  Sexton  (36  L.  T.  Bep.  N.  S. 
778;  J>.  Bep.  5  Gh.  Div.  601),  shows  that  on  a 
proceeding  under  the  Vendor  and  Purehaaer  Act 
1874,  the  parties  are  in  the  same  position  as  they 
woald  be  under  a  reference  as  to  title  m  a  suit  for 
specific  performance — a  purchaser  mast  be  entitled 
to  ask  the  vendor  whether  his  abstract  is  com- 
plete, and  whether  he  remembers  anything  else 
atJCacting  the  title.  The  vendor's  solicitor  ought 
also  to  answer  the  question,  beoaase  in  most  cases 
the  vendor  himself  understands  nothing  about  the 
subject,  and  hia  solioitor  is  the  only  person  who 
kriows  anything  about  it  The  effect  of  the  Vioe- 
Cbanoellor's  oraer  in  this  case  is  merely  that  th« 
purchaser  need  not  complete  the  purchase  if  the 
requisition  is  not  answered.  As  for  the  aiviuaent 
that  the  solicitor  might  inonr  criminal  liability 
under  the  22  &  23  ywa.  a  3£,  s.  24,  that  section 
does  nos  apply  in  the  absence  of  fraudulent  intent. 
[Jahss,  L.J. — I  think  the  soUoitor  would  iiAt,  by 
answering  the  question  accenting  to  bis  know- 
ledge, expose  himself  to  any  criminal  liabtlity.3 
The  requisition  is  a  precaotionary  one,  and  woald 
tend  to  prevent  litigation.  It  is  in  aocoBoatuee 
with  the  modem  practice  of  conveyancers,  as 
stated  by  Mr.  Dart  (Vendors  and  Furobaiiers, 
5tli  edit,  pp.  449, 450),  though  he  adds  that,  "  It  is 
better  to  restrict  the  general  reqnisitioD  to  an 
inquiry  whether  the  vendor  is  aware  of  any  doon- 
ment,  judgment,  or  charge  affecting  the  title  or 
the  property,  not  noticed  in  the  abstract,  and 
which,  if  remaining  undisclosed,  may  prejndwially 
affect  the  purchaser."  We  are  willing  to  have  thia 
requisition  limited  in  that  way.  Bnt  Mr.  Dart 
adds,  "But  the  vendor's  sohcitors,  and,  as  a 
general  bnt  not  universal  rule,  the  \«ador  himself, 
are  bound  to  answer  the  inquiry  even  if  iu»e- 
Btricted."    He  also  cited 

Jmlrvns  v.  Hilt$,  6  Yes.  646,  653 ; 
Drwrnmand  t.  Troeey,  Johns.  60S,  612 ; 
Dart's  Vendors  and  Purchasers,  5  edit.  301-2. 

No  reply. 

Jaues,  L.J. — I  am  of  opinion  that  the  order 
made  by  the  Vice-Chancellor  in  this  case  must  be 
discharged.  The  question  put  by  the  pnrohaser's 
Bolicitors  is,  in  my  opinion,  anything  but  a  requisi- 
tion on  the  title.  It  is  rather  a  searching  interroga- 
tory seeking  discovery  from  the  vendors  and  their 
solicitors.  As  I  understand  the  matter,  the  vendor 
is  bound  to  produce  an  abstract  of  his  title,  and 
to  verify  the  abstract  by  evidence  on  any  requi- 
sition Ming  made  as  to  any  point  on  wbicli  the 
title  appears  to  be  defective;  but  the  evidence 
he  is  obliged  to  give  is  merely  in  verification  of 
the  abstract.  Here,  however,  the  vendor  has  been 
asked  to  give  negative  evidence — evidence  of  the 
non-existence  of  incumbrances.  There  is  no 
judicisl  authority  in  favour  of  such  a  requisition 
except  the  decision  of  Hall,  V.C.  himself,  in  R« 
Solomon  and  Daoey  {supra  in  note),  against 
which  this  is,  in  fact,  an  appeal.  The  alleged 
practice  of  conveyancers  is  of  comparatively 
modem  growth,  and  cannot  be  considered  to  have 
become  established  to  sach  an  extent  as  to  be  m  j 
qremio  eontraclus.  Nor  do  the  opinions  of  Mr. 
Dart  and  Mr.  Christie  go  anything  like  the  length 
to  which  it  has  been  nrged  on  behalf  of  the  re- 
spondent that  they  do.    There  is  a  danger  in  in- 
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trodacing  any  sach  practice  as  this.  Every  new 
&BgIed  reqaisition  oaght  to  be  disooantenanced 
and  disoooragod  by  the  court,  because  the  result 
of  allowiDg  Boch  thingB  would  be  to  add  to  the 
difiSoolt^,  delay,  aiid  expense  which  attend  the 
cxanpletion  of  every  contract  for  the  sale  of  real 
estate,  which  are  almost  a  disgrace  to  the  law  of 
this  country.  The  result  of  allowing  such  inno- 
Tations  at  all  is  illustrated  by  the  way  in  which 
the  question  pet  by  the  pordukser's  solicitors  in 
the  present  case  has  grown  beyond  the  simple 
form  suggested  by  Ilr.  Dart.  How  could  this 
xeqoisition  be  answered  if  the  vendor  happened 
to  be  abroad  ?  He  might  be  at  the  antipodes,  and 
beanzioas  to  sell  real  property  here  in  order  to  raise 
money  immediately;  and  in  such  a  case  is  the 
pnrchaonr  to  be  entitled  to  say  that  he  inU  not 
complete  till  an  answer  can  be  obtained  from  the 
vendor  at  the  other  end  of  the  wcx-Id,  till  communi* 
catioDB  have  taken  place  between  him  in  ISlew 
Zealand  and  his  solieitars  in  England  ?  Of  coarse 
both  a  Tender  and  his  solicitor  are  possibly  liable 
to  criminal  consequenoes  for  a  wilful  suppression 
of  any  incumbrance  which  they  know  would  vitiate 
the  title  to  land  sold  by  the  vendor,  and  a  pur- 
chaser baa  a  right  to  say  to  his  vendor,  **  I  rely 
on  the  tmth  oT  the  abstract  yon  have  famished 
to  me,  as  I  warn  yoo  of  yonr  criminal  liability  if 
it  is  not  so."  The  Yice-dhanoellor's  order  cletu-ly 
goes  too  far  in  ordering  the  solicitors  who  act  for 
the  vendor  to  answer  this  question.  Under  that 
order,  as  it  stands,  every  one  of  the  members  of 
the  firm  wonld  have  to  make  a  number  of  positive 
statements  which  it  could  hardly  be  in  their  power 
to  make,  and  disobedience  to  which  wonld  render 
every  one  of  them  liable  for  contempt  of  court. 
Great  inconvenience  wonld  arise  from  sanctioning 
this  new  praclaoe ;  there  is  ao  judicial  authority  for 
it;  andthereiaagreatnecessity — an  obligation npoa 
the  court  to  discourage  any  new  thing  whioh  woidd 
add  to  the  expense  and  delay  attending  the 
transfer  of  land.  I  am  therefore  ot  oinnion  that 
this  order  should  have  been  refused  with  costs, 
and  that  tfae  fppeal  moat  be  allowed  with  costs. 

BassAUAT,  hj. — I  am  of  the  same  opinion.  I 
only  desire  to  add  that  if  the  requisition  was 
limited  in  tiie  way  which  has  been  suggested, 
then,  except  aa  to  tiiose  charges  which  a  par- 
rhaaw  can  discover  for  himself  by  saMrching  in 
the  proper  places,  all  he  wonld  obtain  by  means 
(rf  an  answer  to  the  leqnisition  would  De  that 
which  the  solidtors  are  bound  to  dis«dose  on  the 
abstract.  I  think  titat,  if  the  praotiee  of  making 
SDch  a  reqniaitioa  were  sanctioned,  it  would  lead 
to  a  loose  way  of  oondaoting  business,  aad  solici- 
toiB  might  say,  "  We  need  not  be  very  aoonrate 
in  onr  abatract,  because  there  is  a  requisition 
afterwards  which  will  give  ns  the  opportunity  of 
•applying  «a>y  omission  in  the  ab^ract."  The 
efleot  would  lie  to  lead  to  a  very  large  inoreaBe  in 
&»  expense  of  investigations  of  title. 

Biuxwsu,  IiJ. — Qaeetions  of  this  kind  arise 
more  frequently  in  the  Chancery  Division  than  in 
the  other  divisxms  of  the  High  Court,  bat  I  think 
tfiere  wonld  be  no  doubt  abont  the  case  in  a 
CoBUBOB  Law  Division.  The  vendor  having 
refosed  to  answer  the  requisition,  sappose  the 
pnrehaeer  refused  to  com|dete  his  contract,  he 
could  not  have  snstMned  an  action  at  law  against 
the  vendor.  To  sastain  an  action  a  breach  of 
eootract  would  have  to  be  made  oat,  and  for  that 
poipaee  it  wonld  have  to  be  shown  that  there  was 


an  undertaking  to  answer  the  requisition,  or  that 
a  good  title  had  not  been  shown.  Clearly  there 
is  no  sach  undertaking,  and  the  duty  to  show  a 
good  title  is  performed  by  the  abstract.  In  all 
reason  the  same  ground  upon  which  the  vendor 
would  have  succeeded  at  common  law  must  make 
him  succeed  in  the  Chancei^  Division. 

Appeal  (Kcordingly  allowed  with  coaU. 

Solicitors  for  the  appellant.  Prior,  Bigg, 
Church,  and  Adama,  agents  for  Meade-King  and 
Bigg,  Bristol. 

Solicitors  for  the  respondent,  Gregory,  Bowcliffea, 
and  Bowie,  agents  for  Oehome,  Ward,  WasiaU,  and 
Parr,  Bristol. 


Tuetday,  Feb.  4. 

(Before,  Jessei,,  M.B.,  and  Jakes  and  BsAinrsLif, 

L.JJ.) 
Be  Wist  Jetbll  Tin  Mnmio  Gokpant  ;  Wxsion's 

CASE,  (a) 

Company  —  Winding-up  —  Diracior—Purehcue  vf 
vendor'a  paid-up  aharea  at  a  diteormt — Miafea- 
aanee  of  director — Oompaniea  Act  1862,  ».  165 — 
Admiaaion  of  new  etridenee  on  appeal — Bulea  of 
Court  1875,  Order  LVIII..  r.  5. 

The  artielea  ofaaaoeiation  of  a  company  authoriaed 
the  directors  to  carry  out  an  agreement  whic^ 
had  been  entered  into  loilh  the  owner  of  a  mine 
for  the  purchase  of  the  mine  by  the  company  for 
10,0002.,  to  be  paid  by  the  delivery  to  the  vendor 
or  his  nominees  of  5000  fully  paid-up  shares  in 
the  company  of  21.  each.  The  directors,  aoon 
after  the  registration  of  the  company,  resolved  to 
allot  5000  fully  paid-up  ahwrea  to  the  vendor  in 
accordance  with  the  agreement.  Of  these  sharea 
50U  were  allotted  direct  to  arte  of  the  directors  aa 
nominee  of  the  vendor.  The  company  was  some 
years  afterwards  ordered  to  be  wound-up,  and 
the  liquidator  obtained  an  order  calling  upon  this 
director  to  ahow  cause  why  he  should  not  pay  the 
fuU  nonttnoZ  vaZtte  of  the  sharea  ao  allotted  to 
him.  The  director  in  hia  afidamt  stated  that  he 
bought  the  sharea  of  the  vendor  for  5001.,  whMi 
was  coTuidered  their  full  value  at  the  time,  but 
did  riot  state  the  daiis  of  ««e&  pivrchaae  : 

Hdd,  that  the  onus  of  proving  that  he  received  the 
aharea  after  the  adoption  of  the  agreement  for  the 
pvrehaae  of  the  vendor'a  mine  lay  upon  the  di- 
rector, and  that  aa  he  had  not  dfisekarged  that 
onus  he  must  pay  the  difference  between  the  «am 
already  paid  by  him  to  the  vendor  and  the  fidl 
nominal  value  of  the  shares. 

Held,  also,  that  after  the  court  had  pointed  out  that 
the  date  of  his  purchase  of  the  shares  was  the 
turning  point  in  the  ease,  he  could  not  be  aUoioed 
to  give  evidence  that  he  had  purchased  them  after 
the  adoption  of  the  agreement  for  the  purchase 
of  the  vendor'a  mine,  the  vendor  beirtg  dead,  and 
tliere  being  no  one  to  corroborate  hia  evidence. 

This  was  an  appeal  from  a  decision  of  the  Yloe- 

Warden  of  the  Stannaries  Court. 

The   West  Jewell  Tin  Mining  Company  was 

registered  on  the  11th  April  1870,  with  a  nominal 

capital  of  20,0002.  in  10,000  shares  of  22.  each,  for 

the  purpose  of  acquiring  and  working  a  mine  in 

Cornwall. 
Prior  to  the  f  ormaiaon  <tf  the  company,  namel'y,. 

on  the  6th  April  1870,  an  agreement  was  entered' 

(a)  Seporttd  far  B.  F>A3.  liaq.,  Sanirta»tM«w. 


Digitized  by 


Google 


4»— Tol.  XJj.,  ».  B.J 


xjxn    UA.W     ixM  PiO. 


UBJUcn  0|  Ao<»« 


Ct.  op  App.] 


£«  Wist  Jkvxix  Tin  Mikiko  Coufakt  ;  Wesion'b  cask. 


[Ot.  op  App. 


into  between  M.  C.  Greene,  the  omier  of  the 
mine,  and  J.  B.  Freeman,  as  trustee  on  behalf  of 
the  then  intended  company,  for  the  sale  of  the 
mine  to  the  company  for  10,000Z.,  to  be  paid  by 
thedelivei^  to  the  vendor,  bis  nominee  or  nominees, 
of  5000  fatly  paid>ap  shares  .of  the  nominal  valae 
of  22.  each. 

This  agreement  was  dniy  registered  under  the 
Companies  Act  1867. 

The  articles  of  association  stated  the  agreement, 
which  they  did  not,  however,  make  binding  upon 
the  company,  bnt  authorised  the  directors  to 
carry  it  oat.  Amongst  the  subscribers  to  the 
memorandum  of  association  was  James  Weeton, 
who  subsoribed  it  for  500,  the  total  number  of 
shares  subscribed  for  being  1100,  and  Weston  was 
one  of  the  three  directors  appointed  by  the 
articles. 

The  first  meeting  of  the  directors  after  the 
registration  of  the  company  was  held  on  the  17th 
June  1870,  Weston  bemg  present ;  and  it  was 
resolved  to  allot  5000  fully  paid-up  shares  to 
Greene  and  his  nominees  in  accordsmoe  with  the 
sgrreement  of  the  6th  April. 

The  directors  did  not  pass  any  other  resolation 
ad(^ing  the  agreement,  out  the  5000  shares  were 
allotted  as  faUy  paid-up  to  Greene  and  other 
persons  nominated  by  nim,  and  the  mine  was 
duly  handed  over  to  the  company. 

One  of  the  nominees  was  Weston,  to  whom 
500  of  the  vendor's  fully  paid-up  shares  were 
allotted. 

Besides  the  shares  subsoribed  for  by  the 
memorandum  of  association,  900  shares  were 
allotted  to  various  applicants  on  the  terms  of 
paying  21.  per  share. 

In  Aug.  1877  an  order  was  made  to  wind-up  the 
company. 

The  liquidator  finding  that  Weston,  being  a 
director,  bad  received  500  of  the  vendor's  folly 
paid-up  shares,  summoned  him  under  the  165th 
section  of  the  Companies  Act  1862  to  show  cause 
why  he  should  not  pay  to  the  liquidator  10002.,  the 
nominal  value  of  the  shares,  on  the  ground  that 
he  had  been  guilty  of  a  misfeasance  or  breach  of 
trust  towards  the  company. 

In  answer  to  this,  Weston  made  an  affidavit 
stating  that  he  purchased  the  500  shares  from 
Greene  in  the  ordinary  way  of  business,  paying 
him  5001.  for  them,  which,  he  said,  was  at  the  time 
considered  their  full  value;  that  they  were 
allotted  to  him  direct  by  the  company  as  the 
nominee  of  Greene,  in  accordance  with  the  agree- 
ment between  Greene  and  the  company ;  that  he 
had  never  parted  with  any  of  the  shares  and  never 
made  any  profit  by  them.  He  did  not,  however, 
say  when  he  made  the  purchase  of  the  shares  from 
Greene. 

In  soppoitof  Weston's  case,  an  affidavit  was 
also  maoe  by  one  Waddington,  a  stock  and  share 
dealer  in  London  that  at  the  time  when  these 
shores  were  allotted  to  Weston  there  was  no 
market  for  the  shares  of  the  company,  and  that 
IL  per  share  was  then  a  large  price  to  pay  for 
them. 

Upon  this  evidence,  the  Vice- Warden  of  the 
Stannaries  Court  ordered  that  Weston  should  pay 
to  the  liqoidator  500!.,  being  the  tall  nominal 
value  of  tne  shares  after  giving  him  credit  for  the 
500Z.  which  he  had  paid  to  Greene. 
From  this  order  Weston  appealed. 


Boxhurgh,  Q.C.  and  Woodroffe  for  the  appellant. 
— The  full  value  was  given  for  the  shares.  [JassXL, 
M.B. — The  appellant  does  not  state  when  he 
bought  them.  If  he  bought  them  after  the  adop> 
tion  of  the  agreement  wiui  the  vendor,  he  would 
not  be  liable,  but  he  does  not  prove  that.]  Will 
your  Lordohips  allow  him  to  be  called  to  prove  that 
he  bought  £hem  after  that  date  P 

Jessel,  M.B. — I  do  not  think  we  ought.  I  do 
not  mean  to  impute  to  him  that  he  would  say  any- 
thing but  the  truth,  but  it  is  too  dangerous,  after 
we  have  pointed  out  what  the  point  is,  to  allow 
the  only  living  man  who  can  give  evidence  to 
testify  in  his  own  favour.  If  it  hm  been  a  written 
contract  or  anythinff  of  that  kind,  or  there  had 
been  any  written  evidence,  we  should  have  been 
very  glad  to  admit  it.  Independently  of  anything 
like  intentional  untruth,  it  would  depena  vei7 
much  on  Mr.  Weston's  recollection  of  circum- 
stances, and  as  to  whether  a  conversation  took 
place  just  before  or  just  after  a  meeting.  His 
mterest  is  altogether  one  way,  and  he  knows  the 
exact  point.    It  would  not  do. 

Jaues  and  Bkahwell,  hJS.  concurred. 

Boxburgh,  Q.C.  and  Woodroffe  then  proceeded 
to  argue  the  appeal. — This  is  different  firom  the 
other  cases  in  which  directors  have  been  held 
accountable  for  misfeasanoe  under  the  165th 
section  of  the  Act.  There  is  no  evidence  that  the 
shares  in  this  company  were  ever  worth  more 
than  12.  per  share.  Be  GaerphiO/y  Colliery  Com- 
pany; Pearson's  ease  (L.  Eep.  5  Oh.  Div-  336), 
and  the  other  cases  which  were  relied  upon  on 
behalf  of  the  liquidator  are  quite  distinguishable, 
for  in  all  those  cases  the  director  had  given 
nothing  for  the  shares,  and  might  be  said  to  nave 
made  aprofit  at  the  expense  of  the  company -,  bat 
here  Weston  paid  the  full  market  value  of  the 
shares,  and  has  made  no  profit  by  them. 

Higgint,  Q.G.  and  0.  S.  Turner,  for  the  liqni- 
dator,  were  not  called  upon. 

Jesskl,  M.B. — ^This  is  on  appeal  from  a  dedsion 
of  the  Vice- Warden  of  the  Stannaries  Court.  I 
must  say  that  I  am  quite  unable  to  be  an  assent- 
ing party  to  interfering  with  his  decision.  The 
circumstances  are  very  simple.  The  vendor  of  the 
mine  to  this  company — for  it  is  a  mining  ooa- 
peny— was  to  have  10,0002.  in  5000  fully  paid-ap 
shares  of  22.  each.  We  find  that  one  of  the  original 
directors  and  signatories  of  the  memorandum  of 
association  was  a  Mr.  Weston,  who  took  500 
shares.  Those  500  shares  were  agreed  to  be  taken 
by  him,  and  he  was  to  pay  for  them  22.  apiece, 
not  immediately,  bnt  lOs.  down  and  the  rest  as  it 
should  be  called  up.  He  took  them  at  par  value. 
We  then  find  that  the  agreement  with  the  vendor 
was  properly  registered,  and  was  authorised  by 
the  articles  of  association  of  the  company  to  be 
adopted  by  the  company — authorised  only,  bnt  not 
made  binding  by  the  articles.  We  then  find  a 
meeting  of  the  directors  in  June.  Of  the  direc- 
tors  Mr.  Weston  was  one.  At  that  meeting  they 
do  not  formally  adopt  the  agreement  in  so  many 
words,  but  they  do  adopt  it  by  carrying  it  out 
and  allotting  the  shares  to  the  vendor  and  his 
nominees.  Among  the  nominees  we  find  the 
name  of  Mr.  Weston  for  500  shares,  and  upon  that 
evidence,  if  it  is  not  met,  of  course  he  would  be 
liable  for  the  value  of  the  500  shares  as  he  takes 
them  from  the  vendor,  he  being  in  a  fiduoiary 
position  at  that  timei  and  being  one  of  the  trustees 
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far  the  company  to  adopt  that  agreement.    That 
is  not  diapnted ;  bnt  the  appellant  says  he  dis- 
provea  the  statement  of  his  having  reoeiTed  any 
present  or  bribe  at'  aU,  and  the  way  in  which  he 
seeks  to  disprove  it  is  this.    He  simply  says  in 
his  affidavit  that  he  purchased  the  shares :  "  I 
porchaaed    in    the    regular    way    of    business, 
of  die    said    Matthew    Charles    Green,    500  of 
the  shares  so  allotted  to  him  as  aforesaid,  and 
which  were  allotted  direct  to  me  by  the  company," 
So.    [His  Lordship  read  the  rest  of  the  affidavit, 
the  effect  of  which  is  sufficiently  set  forth  above, 
and  continued :]  Beyond  that  there  is  the  evidence 
of  a  broker  of  Old  Broad-street,  a  gentleman  of 
the  name  of  Waddington,  who  says :  [His  Lord- 
ship read  the  affidavit,  and    continued.-]      He 
«}v    that  II.  per  share  was  a   large  price   to 
pay  for  the  shares.     He  does  not  say  for  fully 
paid-np  shares  or  for  non-fnlly  paid-up  shares, 
Dat  he  leaves  entirely  in  blank  what  kind    of 
shares.  Now,  upon  that  evidence  the  appellant 
does  not  meet  the  charge.      He    is    bound    to 
show  that-  he  bought  these  shares  after  he  had 
performed  bis  dnW  to  the  company  as  director, 
and  adopted  the  sale  by  the  vendor.    If  he  agreed 
to  boy  them  before,  he  was  receiving  a  present  of 
the  excess  of  value  of  the  shares  over  the  5002. 
wkich  he  had  to  give  for  them ;  and,  as  the  obli- 
gation upon  him  as  a  trustee  is  to  show  that  he 
acted  properly,  he  should  have  proved  the  pur- 
chase for  lair  value  after  the  date  of  the  allotment, 
which  was  the  date  of  the  adoption  of  the  agree- 
ment with  the  vendor.    He  has  done  nothing 
of  the  kind.     It  appears  to  me  so  for  that  the 
Tioe-Warden  has   arrived  at  a   correct  oonoln- 
rion  that  he  had  not  shown  a  bond  fide  purchase 
at  the  right  period  to  relieve  him  from  liability. 
'Saw  then  as  to  value.    At  that  time,  as  was  said 
in  Peargon't  ease  (vhi  (up.),  not  only  were  there 
other  shares  allotted  to  other  people  at  par ;  bnt 
Mr.  Weston  himself  was  agreeing  to  take  shares 
at  par,  and  bo  were  his  co-directors,  and  in  the 
books  they  treat  all  the  shares  as  worth  the  par 
vnlae.    What  ought  the  judge  below  to  have  done 
in  such  a  case  P    He  has  to  adopt  the  rule  as  laid 
down  by  the  Court  of  Appeal,  that  when  a  director 
or  any  person  in  a  fiduciary  position  accepts  a 
present  of  this  kind,  he  is  to  be  charged  and 
liable,  and  upon  that  nompelled  to  make  good  the 
fnll  possible  value  of  any  such  present  or  bribe — 
the  full  possible  value  at  the  time.    The  court 
is  not  to  endeavour  to  reduce  the  value.    Then 
what  is  the  full  possible  value  under  these  circum- 
stanoea?      Clearly  par  value,  and    that    is  the 
decision  at  which  the  learned  judge  in  the  court 
below  arrived,  and  at  which  I  think  he  correctly 
arrived.     I  will  say  one  word  more  as  to  the 
application  which  was  made  to  ns  to  allow  Mr. 
Watson  to  give  farther  evidence.   The  application 
was  refased  by  the  court  on  g^unds  which  I 
tiiink  are  sufficiently  manifest.    It  was  his  duty 
to  have  given  the  evidence,  if  it  could  have  been 
produced,  in  the  first  instance.    It  would  be  too 
dangerous  to  allow  a  man's  single  uncorroborated 
testimony — for  Mr.   Qreene,  it  appears,  is  dead, 
*nd  there  is  no  evidence  producible  trora  him — to 
be  admitted  as  evidence  after  it  had  been  made 
ntnifnt  what  was  the  turning  point  of  the  case ; 
•od  without  at  all  imputing  to  the  witness  the 
slightest  desire  to  state  anything  bnt  the  truth 
in  a  transaction  which  occurred  so  long  ago  as 
this,  as  to  which  memory  alone  can  hardly  be 


relied  upon,  we  must  recollect  that  he  would  be 
biassed  by  his  interest  to  recollect,  or  believe  he 
recollected,  that  the  transaction  took  plaoe  at  a 
particular  hour  of  the  day  which  would  make  it 
legal,  and  not  at  an  earlier  hour  which  would 
make  it  ill^al.  Under  those  oiroumstanoes  I 
think  we  should  be  badly  exercising  our  dis- 
cretion if  we  were  to  allow  a  witness  to  give 
further  evidence  in  such  a  case. 

Jaxbs,  L.  J. — I  quite  agree. 

Bkakwkll,  L.J. — And  i. 

Appe(d  accordingly  diamitBed  wUh  eosU. 

Solicitor  for  the  appellant,  B.  W.  Staepoole. 

Solicitor  for  the  respondent,  E.  Beall. 


Feb.  13  andl4. 
(Before  Jakes,  Bbakwxix,  and  Brett,  IiJJ.) 
Ex  parte  WsLCEXAir ;  Be  Haxb.  (a) 
Insoloeney — Deceased    insolvent  debtor — Property 
aetpmred  after  date  of  final  order — Vested  rever- 
sion f  (Ming  into  possession  aflar  death  of  insoU 
vent — Bights  of  official  assignee — 5  Sr  6  Viet.  e. 
116, «.  9—7  ^  8  Viei.  e.  96,  <«.  4,  S—BatAn^tey 
Bepeal  Act  1869,  «.  15. 
The  9(h  seaion  of  the5^  6  VieL  e.  116,  vhieh 
provides  that  the  asswnees  of  an  insolvent  debtor 
vnder  that  Act  shdli  be  entitled  to  eUum  and 
demand  from  the  petitioner,  at  any  time  after 
the  final    order,    any   estate   and    effects   ac- 
quired by  him  at  any  time  after  such  order 
shall  have  been  made  ;  and  that  all  such  estate 
and  effects,  of  what  kind  soeoer  and   where- 
soever situate,  shall  be  absolutely  vested  in  such 
assignees  upon  their  ^ng  a  copy  of  their  elaim 
served  upon  &ie  petitioner  personally,    or    by 
leaving  tt  at  Ote  place  of  residence  mentioned  in 
hie  notice  of  petition,  and  they  shall  hold  the 
same  in  like  manner  as  they  hdd  the  estate  and 
effects  of  the  petitioner  transferred  by  force  of  the 
final  order  as  thereinb^ore  provided : 
Hdd  to  apply  only  to  properly  acquired  after  the 
final  order  by  a  living  insolvent,  and  not  to  the 
ease  of  a  deceased  insolvent. 
In  the  latter  ease,  the  proper  remedy  of  the  unsaHs- 
fie^L  creditors    is  to  bring    an  action  for  the 
administration  of  the  insolvent's  estate. 
This  was  an  appeal  from  a  decision  of  Mr.  Be- 
gistrar  Brougham,  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 

An  insolvent  debtor,  named  Hare,  presented  his 
petition  in  Aug.  1859  under  the  Acts  for  the 
Behef  of  Insolvent  Debtors  (5  &  6  Yiot.  c.  116. 
and  7  &  8  Vict.  c.  96),  and  obtained  his  final  order 
in  Dea  1861. 

In  1866  he  became  entitled  under  the  trusts  of 
a  marriage  settlement,  on  the  death  of  his  wife,  as 
one  of  her  next  of  kin,  to  a  share  of  the  trust 
funds,  subject  to  the  life  estate  of  the  husband. 

Hare  died  in  1867,  and  the  husband,  subject  to 
whose  life  estate  he  was  entitled,  died  in  1870. 

In  1871  a  suit  was  instituted  in  the  Court  of 
Chancery  to  carry  into  execution  the  trusts  of  the 
settlement,  and  ultimately  in  that  suit  the  share 
of  the  insolvent  Hare  was  carried  over  to  a  sepa- 
rate account  to  be  paid  to  hia  personal  repre- 
sentatives when  coustituted. 

In  April  1878  administration  was  taken  out  to 
Hare's  estate,  and  in  May  1878  Hare's  official 

(a)  BcpoTted  hj  B.  Put,  Esq.,  BnrtrteT«U«w. 
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assignee  for  th«  first  time  beoame  aware  of  his 
interest  nnder  the  settlement. 

Thevenpon  the  official  assignee  filed  under  the 
provisions  of  the  5  &  6  Yiot.  c.  116,  a  copy  of  his 
olum  to  the  fucd  standing  to  the  separate  acooant, 
and  obtained  from  the  registrar  an  order  giving 
him  leave  to  applj  in  the  soit  for  the  payment  of 
the  fond  to  him. 

From  this  order  the  administrator  of  Hare 
appealed. 

PAewr  for  the  appellant. — ^The  7th  section  of 
the  5  &  6  Vict.  c.  T16,  vests  the  estate  in  the 
official  assignee,  but  the  9th  section  prohibits  him 
from  taking  possession  without  an  order  for  the 
purpose,  and  requires  him  to  serve  his  claim  in  a 
manner  which  cannot  be  done  in  the  case  of  a 
deceased  insolvent.  Therefore  this  order  was  im- 
properly made.    He  referred  to 

7&8yi(!t.o.  96,  fle.4,8; 
PlaUl  T.  BtvOi,  2  Ex.  117-18. 

LangUy  for  the  reepondent.— The  8th  aeotion 
of  the  7  4  8  Yiot.  c.  96,  empowers  the  oommis- 
sioner  to  proceed  for  the  discovery  and  distri- 
bntiaii  of  the  petitioner's  property  after  his  death, 
as  he  might  have  done  if  the  petitioner  were 
Uving.    He  also  referred  to 

SeASSYiot.  c.  83,  B.  15; 

Bartun  y.  TatUraM,  1  £nn.  &  My.  837,  24^. 

No  reply. 

Jajos,  L.J. — ^I  am  of  opinion  that  this  order 
must  be  discharged.  It  seems  to  me  that  it  was 
applied  for  unnecesBarily  unless  it  was  for  the 
purpose  of  taking  the  wnole  of  the  assets  out  of 
the  hands  of  the  legal  personal  representative, 
leaving  him  without  anytning  either  to  pay  new 
debts  or  to  pay  himself  anything  that  he  may 
have  advanced,  or  to  pay  even  for  Uie  expenses  of 
administration.  The  statute  has  not  left  these 
creditors  in  any  way  in  an  unfair  position  accord- 
ing to  the  oonstmction  which  I  am  patting  upon 
it,  that  is  to  say,  leaving  them  without  any 
remedy  by  reason  of  the  death,  because,  after  the 
death  of  the  insolvent,  whatever  assets  he  was 
possessed  of,  if  they  are  real  assets  they  vest  in 
his  heir-at-law,  if  they  are  personal  assets  they 
▼est  in  his  legal  personal  representatives,  and 
those  assets  real  or  personal,  or  whatever  they 
may  be,  would  have  to  be  adniiniatered  in  the  due 
oonrse  of  administration  by  the  person  in  whom 
the  law  has  vested  saoh  assets.  la  the  case  of 
Barton  v.  Tattereall  {ubi  tup.),  which  has  been 
nferred  to.  Sir  John  Leach  savs  that  the  court 
has  laid  down  the  course  and  the  mode  in  which 
they  were  to  be  dealt  with,  the  new  creditors 
first  and  the  old  creditors  afterwards,  and  there- 
fore there  is  no  necessity  for  coming  to  this  ooort 
at  all  ;^  and  therefore  we  come  to  consider  the  oon- 
stmotion  of  the  statute  with  the  knowledge  that 
there  is  really  nothing  whatever  depriving  the 
creditors  of  their  rights  as  between  them  ana  the 
volunteers  under  the  intestacy,  but  only  as  be- 
tween them  and  any  new  creditors  or  any  other 
eooitable  rights  that  may  have  arisen.  Then 
what  is  the  statute?  The  statute  of  5  &  6  Yiot. 
c.  116,  nnder  which  this  application  was  made,  as 
now  construed  and  moaified  by  the  statute  ot  7  &8 
Yict.  c.  96.  clearly  vest  in  the  assignee  the  whole 
fwopert;]^  which  the  insolvent  had  in  point  of  posses- 
sion, or  in  point  of  right  up  to  and  at  the  time  of  his 
bankrap«7,  '»d  tbenceftMih  up  to  and  at  the  time 
of  his  getting  his  final  order.     The  whole  pro- 


perty was  vested  absolutely  as  to  those  assets. 
Those  were  the  assets  which  were  clearly  intended 
to  be  included  in  that,  as  shown  by  the  interpreta* 
tion  section  in  the  second  Act.  Bat  then  Id  was 
thought  rightly  enough  that  the  (xeditors  wbosa- 
debts  were  not  satitmed,  and  who  had  been  pre- 
vented from  aneinsf  the  man,  and  whose  reme- 
dies were  suj<penaed  by  it,  were  not  to  be 
left  entirely  unprovided  for,  if  from  any 
change  of  circumstances  the  insolvent  debtor 
shooM  become  posseaaed  of  property  oat  of 
which  he  ought  in  justice  and  nonesty  to  make 
a  provision  tor  the  creditors.  Well,  then,  ma- 
chmeiy  is  provided  for  the  purpose  of  enabling 
the  assignee  to  take  possession  of  those  assets, 
and  that  maohinery  throogbont  applies  only,  as  it 
seems  to  me,  to  the  living  man  just  as  under  the 
former  Acts  a  judgment  only  could  be  entered 
up  against  the  man,  and  could  not  have  been 
enteoed  np  againat  his  heir  or  his  legal  personal 
representatives  after  his  death.  There  is  nuthing- 
hm  which  enables  the  oonit,  it  seems  to  me,  to 
aommon  before  it  in  any  way  the  legal  personal 
repreaentatives  to  render  any  account,  or  to- 
summon  before  it  the  h«r-atrlaw  to  show  why  the 
assets  ought  not  to  be  token.  There  is  no  mar- 
ohinery  provided  for  that  purpose,  and  thia  is  a 
very  spesial  jurisdiction  given  to  a  special  tribunal 
which  has  to  deal  with  persona  in  the  position 
of  the  insolvent  debtor.  But  then,  when  other 
rights  have  aoomed,  a  right  vested  in  the  heir  or 
a  right  vested  in  tiie  legal  personal  repreaenta- 
tives, it  appears  to  ma  that  there  ia  no  renaon 
whatever  wuy  the  court  should  have  over  those 
persona  an  exceptional  jniisdiotion,  or  why  every- 
thing should  not  be  left  to  be  decided  by  the 
ordinary  tribunals  of  the  conntiy.  And  therefore 
I  see  no  reason  whatever  why  we  should  endeavour 
to  put  words  into  the  9th  section  of  the  5  &  8 
Yiot.  c  116,  which  we  do  not  find  there,  and  to- 
say  that  the  words  "inaolvent  debtor"  are  to 
include  the  insolvent  debtor's  legal  personal  repre- 
sentatives. Then  as  to  the  claim,  is  it  to  be  served 
upon  the  man,  or  at  his  place  of  abode,  mentioned 
in  his  petition?  Is  it  to  be  served  upon  those 
people  for  aervioe  upon  whom  there  is  no  pro- 
vision, and  are  they  thus  to  be  called  upon  to 
show  cause  why  some  part  of  the  property  should 
not  be  taken  out  of  their  hands  ?  I  see  no  reason 
whatever  why  we  should  strain  the  words  of  the 
section  for  the  purpose  of  giving  that  jurisdic- 
tion over  persons  falling  ond^r  those  characters. 
There  appears  to  me  to  be  no  difficulty  whatever 
in  applying  the  ordinary  machinery  of  the  law  for 
the  purpose  of  having  whatever  assets  there  may 
be  of  the  deceased  applied  in  the  due  course  of 
administration.  And  even  if  it  had  come  under 
the  last  words  of  the  9th  section,  the  court  could 
exercise  a  reasonable  discretion.  It  is  true  that 
the  assignee  could  not  file  the  account,  beoanae 
the  aasignee's  right  depends  entirely  upon  the 
statute;  but  the  assignee  of  coarse  would  not 
have  it  for  the  purpose  of  distribution  amongst 
the  creditors,  but  the  creditors  themselves,  eaoh 
in  his 'Own  right,  in  respect  of  his  unsatisfied 
debt,  would  have  such  rights  as  any  person  whose 
debt  has  not  been  satisfied  would  have.  I  am 
therefore  of  opinioa  that  the  order  was  unneoes- 
sarily  applied  for  and  improvidentl^  granted,  the 
court  having  no  jurisdiction  to  do  it,  and  that  it 
ought  to  be  discharged. 
Bba]iw£ll,  L.J.— I  am  of  the  same  opinion. 
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One  may  say  that  this  is  an  obscore  section.  It  is 
Ttaj  remarkable.  It  says  that  in  a  certain  event, 
that  is  to  uay,  in  the  event  of  the  filine  of  their 
claim,  all  the  estate  shonld  be  vested  in  the 
Assignees.  It  then  proceeds  to  say  that  neverthe- 
less they  cannot  take  any  part  of  it  without  some 
order  of  the  oommissioner.  !Now,  at  first  sight,  I 
looked  to  see  whether  we  could  strain  the  Act  of 
Parliament  a  bit  in  order  that  that  most  desirable 
thing  should  be  accomplished,  viz.,  that  the 
-creditors  shonld  get  paid,  and  it  occurred  to  me 
that  there  was  a  possibility  of  reading  the  Act  in 
this  way,  that  the  property  was  to  vest  in  the 
nssignees  upon  their  filing  a  copy  of  their  claim, 
and  that  they  were  to  serve  another  copy,  or  serve 
their  claim,  or  a  copy  of  their  claim,  at  the  place 
-cf  residence  mentioned  in  the  notice,  and  then  if 
that  was  a  tme  oonstmction  of  the  Act  of  Parlia- 
ment, and  if  that  part  of  the  thing  conid  not  be 
done  by  reason  of  the  death  of  the  debtor,  it  was 
not  a  condition  precedent,  and  the  property  vested 
npon  their  filing  their  claim ;  and  I  shonld  have 
bem  inclined  to  say  that  that  was  the  law,  rather 
than  that  the  property  shonld  go  to  the  represen- 
"tatiTes  of  the  man — his  legatees  or  devisees  or 
whatever  they  might  be— instead  of  going  to  the 
persona  to  whom  he  was  indebted.  But  one  finds 
that  fchat  is  not  the  case,  that  the  creditors  are  not 
without  remedy,  and  that  their  remedy  won  Id  be 
Attended  with  this  eqnitable  circumstance,  that 
the  claims  of  other  creditors,  and  of  the  adminis- 
trator or  executor  or  other  per8on,^woald  be  taken 
into  account.  There  really  is  no  reason  for  strain- 
ing the  words  of  the  Act  of  Parliament,  and  cer- 
tamly  those  words  are :  "  The  property  is  to  vest  on 
-their  filing  a  copy  of  their  claim  served  upon  the 
petitioner  personally,"  which  would  lead  one  to 
suppose  that  the  first  thing  to  be  done  was  to 
«8rve  the  {ratition  with  their  claim,  and  then  to 
-file  a  copy  of  it,  and  consequently  that  the  Act  of 
Parliament  contemplated  that  this  sect.  9  only 
-applied  where  the  man  was  still  alive.  That  cer- 
tauoly  does  seem  the  more  natural  interpretation 
of  it.  Whether  the  draftsman  meant  it,  whether 
he  had  it  in  his  mind  or  not,  is  another  question. 
What  courts  very  often  have  to  do,  whether  the 
<]iiestion  arises  upon  an  Act  of  Parliament  or 
npon  an  agreement,  is  to  see  what  provision  has 
been  made  for  the  happening  of  an  event  which 
was  not  in  the  contemplation  of  the  person  who 
drew  the  Act  of  Parliaiqent  or  agreomnnt.  But, 
that  the  natural  meaning  of  the  words  is  that 
which  has  been  put  upon  them  by  the  Lord 
Jnsuoe  I  agree;  and  moreover,  I  think  that  if 
this  were  a  disoretionary  matter  there  is  no  reason 
why  we  should  not  refer  the  applicant  to  his 
remedy  by  action  for  the  administration  of  the 
insolvent's  estate. 

Bkktt,  L.J. — It  seems  to  me  that  the  court  had 
no  jurisdiction  to  make  the  order.  It  is  an  order 
affecting  property  acquired  after  the  final  order  in 
insolvency.  Now  it  seems  to  me  that  it  is  clear 
upon  the  construction  of  the  statute  that  the  only 
section  which  applies  to  such  property  is  the  9th 
section,  and  the  order  cannot  be  made  unless 
under  the  9tfa  section  sneh  property  might  vest  in 
the  assigziee.  How  the  right  of  vesting  property 
in  the  asaignee  is  not  a  common  law  right.  This 
is  not  a  common  law  right,  the  mode  of  exercis- 
ing which  ia  regulated  by  statute ;  it  is  a  right 
crested  by  the  statute.  It  is  therefore  created 
by  the  9th  section.    That  being  so,  and  if  there 


are  conditions  on  which  alone  it  can  rest,  it  cannot 
exist  unless  those  conditions  are  fulfilled.  Now, 
having  to  oonstrue  that  section  with  regard  to 
the  right  created  by  it,  it  seems  to  me  tliat  we 
ought  not  to  consider  that  section  otherwise  than 
according  to  its  ordinary  grammatical  coDstruc- 
tion.  There  is  nothing  which  authorises  us  to  do 
otherwise,  and  accormng  to  the  ordinary  gram- 
matical construction  of  t£is  section,  where  it  says 
that  the  estate  and  effects  shall  vest  upon  their 
filing  a  copy  of  the  claim  served  upon  the  peti- 
tioner— those  are  grammatical  words  of  condi- 
tion— the  fact  of  the  service  of  the  claim  or  the 
claim  having  been  served  is  a  condition  pre- 
cedent to  the  right  of  vesting,  but  where  the  man 
is  dead  that  condition  cannot  be  fulfilled.  Therefore, 
if  the  condition  cannot  be  fulfilled,  the  right  does 
not  arise  and  the  property  cannot  vest.  There- 
fore the  court  has  no  jurisdiction  to  make  such  aa 
order  after  the  death. 

Jakes,  L.J. — Disdiarge  the  order. 

Jj^etA  aaeordingh/  allowed  wUh  eoitt. 

Solicitor  for  the  appellant,  A.  8.  Sdmundt. 

Solicitor  for  the  respondent,  A.  8.  Tteyford. 


SITTINGS  AT  WBSTMINSTEB. 

Dee.  9  and  10, 1878. 

(Before  Bbaxwxu.,  Bkbtt,  and  Oorroir,  L.JJ.) 

Beg.  on  the  prosecution    of   The    Lohson    axd 

NoKTH  -  Westeen   Eailwat    Compant   v.   The 

OvEESEEBS  OP  THB  TOWNBHIP  OP  TBB  FoBBIOK  Of 

Walsall  Aim  oteebs.  (a) 

Bating — Publio  health — Borough — Town  eouneU — 
Local  Aett—PvhUe  Eealtk  Act  1872  (35  ^  36 
Vid.  e.  79),  «».  7, 16 — Sanitary  Law  Amendmenl 
Aet  1874  (37  ^  38  Vid.  e.  89),  ».  3— Pw&lto 
fleoZifc  Ad  1876(38  ^  39  Vid.  e.  55),  m.  207,  211. 

By  a  private  Ad,  patted  in  1848,  Improvement 
Commitiionert  were  appointed  with  powert  to 
carry  oitt  eertam  improvementt  for  tanitary 
purpoeet  in  a  dittrid  eompriting  part  of  the 
municipal  horotigh  of  WaltaU  and  part  of  the 
town  of  Waliall  oiittide  the  borough.  The  Ad 
gave  the  eommietioners  power  to  hvy  a  rate  for 
defraying  the  expentei  incurred  in  carrying  the 
Ad  into  ezecuiion,  and  provided  that  the  occupiers 
of  land  used  at  a  puUie  railway  in  the  distrid 
ehould  be  assessed  at  one-fourth  only  of  its  annual 
value.  The  Public  Health  Ad  1872  made 
boroughs  urban  sanitary  didrids,  and  the 
eownetl  of  a  borowh  the  urban  tanitary  autho- 
rity ;  and  by  ted.  7  {and  ted.  3  of  the  Sanitary 
Law  Amendment  Ad  1874)  all  the  powers,  dutiet, 
and  obligations  with  retped  to  tanitary  purposes 
of  bodies  havintf  juriedidion  under  a  local  Ad 
were  trantferred  to  the  ttrian  tanitary  mtihority 
of  the  dittrid. 

Bed.  16  of  the  Ad  of  1872  provides  that  all  eupmte* 
incurred  or  payable  by  an  urban  sanitary 
authority  under  the  Sanitary  Adt  shall,  where 
the  Local  Oovemment  Aett  u>ere  not  in  force  at 
the  passing  of  the  Ad,  be  defrayed,  in  the  ease  of 
the  council  of  a  borough,  ovi  of  the  borough  fitnd 
or  borough  rate. 

By  ted.  207  of  the  PuUie  ITeaUh  Ad  1876  all 
expenses  incurred  or  payable  by  <m  ttrioA 
authority  in  the  eaeeution  of  the  Ad  .  .  .  iheM 

(a)  Bnpnitnd  bjr  W.  ArFLSiox,  £«).,  Bairi«ter«t-l4kW. 
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be  charged  on  and  defrayed  out  of  the  district  fund 
and  general  dittriet  rate  leviable  by  them  under 
the  Act,  exeept  that,  if  in  any  dittriet  the  expeiues 
inourred  ly  an  vrban  authority,  being  the  council 
of  a  borough,  in  the  execution  of  the  Sanitary 
Actt,  were  at  (he  time  of  the  pasting  of  the  Act 
pctyable  out  of  the  borough  fund  or  borough  rate, 
th«n  the  estpentes  incurred  by  that  authority  in 
the  execution  of  the  Act  shall  be  charged  on  and 
defrayed  out  of  the  borough  fund  or  borough  rate. 
Beet.  211  provides  thai  the  occupiers  of  land  used 
at  a  railway  thaU  be  attested  at  one-fourth  only 
of  itt  onnitoZ  value.  By  an  Act  pasted  on 
the  13th  July  1876  ths  boundaries  of  the 
muntetpoZ  borough  of  WaltaU  were  enlarged  and 
made  to  tneluda  that  part  of  the  commissioners' 
district  which  was  previously  outtide  the  borough, 
and  the  corporation  was  declared  to  be  the  tani- 
tary  atdhority  throughout  the  borough  at  extended. 
The  appellants  were  the  occupiers  of  a  railway 
within  the  limitt  of  the  extended  borough.  On 
the  let  Dee.  1876  the  corporation  made  a  borotigh 
rate  to  provide  for  sanitary  expeniet,  and 
attetted  the  appeHants  at  the  full  rateable  value 
of  their  land. 
Held  (affirmiiM  the  decision  of  the  Queen's  Bench 
IHmt%o»,  XuUor  and  Luth,  JJ.),  that  the  cor- 
poration, in  retpeet  of  tanitiiry  purpotet  within 
the  extended  borough,  had  oniy  power  to  make 
a  general  district  rate,  and  to  assess  the  appeUanls 
at  one-four^  of  the  net  annuo!  value  of  their 
land  used  at  railway. 

Apfbal  from  b  decision  of  the  Queen's  Bench 
Division. 

This  was  a  case  stated  on  an  appeal  against  a 
boronsh  rate  laid  on  that  part  of  the  foreign  of 
Walsall  vrhioh  is  sitoate  within  the  manicipal 
borongh  of  Walsall. 

The  Queen's  Bench  Division  aSSrmed  the  order 
of  the  court  of  quarter  sessions. 

The  case  is  reported  and  the  special  case  set  out 
35  L.  T.  Eep.  N.  S.  626. 

The  town  council  appealed,  and  the  case  came 
on  for  hearing  on  Feb.  5, 1878,  when  the  objection 
was  taken  fnr  the  railway  company  that  no  appeal 
wonid  lie  from  the  decision  of  the  Qneen's  Bench 
Division.  The  Court  of  Appeal  (Cockbum,  O.J., 
Bramwell,  Brett,  and  Cotton,  L.J  J.)  took  time  to 
consider,  and  on  the  18th  May  delivered  judgment, 
holding  (Bramwell  and  Cotton,  L.JJ.  dissenting) 
that  no  appeal  wonld  lie  (reported  36  L.  T.  Rep. 
N.  S.  665).  The  town  council  appealed  from  this 
decision  to  the  House  of  Lords,  and  they  reversed 
the  judgment  of  the  Court  of  Appeal,  and  re- 
mitted the  case  to  the  Court  ot  Appeal  for 
hearing.  (The  case  in  the  House  of  Lords  is 
reported  39  L.  T.  Bep.  N.  S.  453.) 

Sertehell,  Q.C.  and  Aruiie  for  the  corporation 
(the  appellants). 

Botanviiet  and  N.  NeviU  for  the  London  and 
North-Western  Bailway  Company  (the  respon- 
dents). 

The  arguments  were  the  some  as  in  the  court 
below,  and  sufficiently  appear  in  the  judgments 
(pott). 

Bbakwieli.,  L.  J. — I  think  this  judgment  should 
be  affirmed.  I  speak  with  great  reserve  and  hesi- 
tation on  the  snbjeot,  beaaase  of  one's  utter  nn- 
fomiliarity  with  the  subject-matter  of  cases  like 
this,  which  oome  on  appeal  from  magistrates  at 


quarter  sessions,  and  involve  a  consideration  of 
the  proceedings  of  bodies  snch  as  local  boards  and 
sanitary  authorities.  The  question,  as  far  as  I 
understand  it,  tnrns  first  upon  the  207th  section- 
of  the  Act  of  1875,  which  says  that  "  all  expenses 
inourred  or  payable  by  an  nrban  authority  in  the- 
execution  of  this  Act,  and  not  otherwise  provided 
for,  shall  be  charged  and  defrayed  out  of  the  district- 
fund  or  ^neral  district  rate  leviable  by  them 
under  this  Act,  snbjeot  to  the  following  excep- 
tions." So  far  the  seotion  would  comprise  tho- 
present  case,  unless  any  one  of  the  exceptions  ^• 
plies.  Now,  it  is  said  to  be  within  this  exception  r 
"  That  if  in  any  district  the  expenses  incurred  t^- 
an  nrban  authority,  being  the  council  uf  a  borough, 
in  the  execution  of  the  Unitary  Acts,  were,  at  the 
time  of  the  passing  of  this  Act,  payable  out  of  the- 
borough  fond  or  borough  rate,  then  the  expenses 
incurred  by  that  authority  in  the  execution  of  this 
Act  shall  be  charged  on  or  defrayed  out  of  the 
borough  fund  or  borough  rate."  That  provision, 
of  course,  requires  it  to  be  ascertained  whether, 
at  the  time  of  the  passing  of  the  Act  of  1875^ 
these  expenses  were  payable  out  of  the  borough 
rate.  Now,  I  am  of  opinion  that  they  were  not,, 
and  trpon  this  groond:  that  the  ]oint  effect, 
of  sects.  7  and  16  of  the  Act  of  1872  is,^ 
either  that  the  power  of  the  commissioners  to- 
make  rates  for  the  district  marked  blue  remained 
np  to  1875,  and  that  the  town  council  had  no- 
power  to  make  any  rate  for  sanitary  purposes 
within  that  district,  or  that  the  town  oounoil  only- 
succeeded  to  and  got  the  power  which  the  oom- 
misaioners  had  before — that  is  to  say,  the  power 
to  make  a  rate  for  sanitary  purposes  within  the 
area  of  the  commissioners'  district.  That  is  th» 
conclusion  1  have  oome  to.  That  difficulties  might 
certainly  arise  before  the  Act  of  1875  came  into 
force  I  can  well  imagine ;  bat  there  is  this  in 
favour  of  my  conolusion — and  it  is  a  oonsideration- 
which  may  be  fairly  borne  in  mind  in  considering^ 
this  question — that  the  construction  contended  for 
by  the  town  council  wonld  shift  the  burden  which 
previously  existed,  and  would  heighten  and  aug- 
ment the  obligations  of  the  defendants,  who  ar» 
the  owners  of  such  property  as  is  referred  to  in 
the  exemption  clansas  relied  upon  by  the  railway 
company,  in  ease  of  the  burden  upon  the  other 
ratepayers.  No  reason  can  be  given  why  that 
should  be  done,  and  1  cannot  but  think  upon  the- 
general  view  of  the  Acts  of  Parliament  that  it  was- 
not  intended  to  be  done.  I  think  that  the  inten- 
tion of  the  Legislature  in  passing  the  207th  sec- 
tion was  that,  where  the  borough  rate  had  previ- 
ously  borne  the  whole  of  the  sanitary  expenses,  ib 
was  to  continue  to  do  so ;  but  where  it  had  borne 
none,  or  only  a  part  of  them,  it  was  not  to  bear 
any  of  them,  or  only  to  bear  that  part  of  them,  in 
future,  but  a  district  rate  was  to  be  made.  If  the 
borough  rate  had  borne  some  only  of  these  expenses 
it  would  be  just  and  reasonable  that  it  shoijld 
bear  those  only  in  the  fiitnre,  because  otherwise 
it  might  happen  that  there  would  be  an  unjust, 
shifting  of  liability.  Whether  it  was  right  in  the 
first  instance  to  have  certain  property  assessable 
at  one-fourth  of  its  real  -value  is  a  qnestion 
we  have  not  to  inquire  into.  It  had  been  done 
for  years,  and  property  in  the  borough  had  conse- 
quently obtained  an  moreased  value.  The  effecb 
of  the  construction  suggested  by  the  appellants 
wonld  be  to  make  the  property  specified  in 
sect.  40  of  the  private  Act  of  less  comparative 
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-raloe  than  it  was  before.    No  reason  has  been 

S'ven  why  this  should  be  done,  and  I  do  not  think 
e  L^iislatore  intended  to  do  it. 
Bbbtt,  L.J. — It  seems  to  me  that,  in  order  that 
itbe  plaintiffs  may  snooeed  in  this  case,  we  most 
£nd  that  in  the  present  exiatinB'  borough  of  Wal- 
sall the  expenses  in  respect  oi  sanitary  matters 
«an  only  be  provided  for  by  a  general  district  rate, 
■and  that  no  part  of  them  is  payable  ont  of  the 
baroagh  fand.  I  am  quite  aware  that  the  question 
is  not  broneht  before  ns  exactly  in  that  form ;  but 
that  weald  nave  been  the  form  of  the  plaintifEs' 
objection  if  the  parties  had  not  come  to  an  agree- 
ment. The  proper  application  would  then  have 
been  to  quash  tne  borough  rate,  bmb  by  arrange- 
ment the  parties  do  not  ask  that  the  rate  should 
be  quashed,  but  they  confine  tbemselTes  to  asking 
for  a  judgment  which  shall  decide  whether  or  not 
the  plaintiffs  are  only  liable  to  be  rated  to  the 
-extent  of  one-fourth  of  the  net  annual  value  of 
their  railway  within  the  borough.  Nevertheless  it 
.seems  to  me  that,  in  order  to  work  this  case  out, 
we  must  bold  that  all  sanitary  expenses  within  the 
whole  borough  of  Walsall,  including  the  added 
part,  are  payable  ont  of  a  general  district 
rate,  and  not  out  of  the  borough  fund,  and  I 
am  of  opinion  that  they  are  so  payable.  Now, 
I  shall  venture  to  take  the  case  in  an  inverse 
way  to  that  in  which  the  Lord  Justice  has  taken 
it  It  seems  to  me  that  in  the  borough  of  Walsall 
from  1848  to  1872  there  were  two  authorities. 
One  was  the  town  council  acting  for  the  whole 
borough,  which  at  that  time  included  all  the  part 
marked  blue  on  the  map,  and  not  the  pink  part 
which  was  within  the  commissioners'  district,  and 
has  since  been  added  to  the  borough;  and  the 
-other  was  the  body  composed  of  the  Improvement 
Commissioners  who  acted  for  the  blue  part  and 
the  pink.  Now,  the  town  oonncil  at  that  time 
might,  and  I  suppose  did,  form  or  make  a  borough 
fond  by  making  a  borough  rate ;  but  that  would 
be  done  nnder  the  linnidpal  Corporations  Act 
-and  for  the  purposes  of  that  Act,  and  those  pur- 
poees  only.  They  had  nothing  to  do  with  sanitaiy 
expenses.  At  thiat  time  the  only  real  town  within 
the  borongh  was  that  which  was  contained  in  the 
blue  part,  the  part  of  the  borongfa  comprised  in 
the  commissioners'  district.  The  town  extended 
beyond  the  borough  that  was  contained  in  the 
blue  to  the  pink,  the  part  added  to  the  borough  in 
1876,  but  by  the  local  Act  of  18i8  there  were  com- 
nussionere  to  act  for  that  wl^oh  was  the  real  town, 
namely,  the  blue  and  not  the  pink.  By  other 
statutes  which  were  incorporated  with  that  Act  of 
1848  they  had  the  control,  not  only  for,  all 
sanity  purposes,  but  for  other  purposes  which 
generally  are  now  incorporated  into  Sanitary  Acts. 
In  respect  therefore  of  the  sanitary  purposes  and 
the  sanitaiy  expenses  by  virtue  of  the  incorpor- 
ation of  the  other  Acts  with  the  Act  of  1848,  these 
eommissioners  were  the  persons  to  provide  for  the 
sanitary  expenses,  and  they  did  so  by  levying  a 
district  rate ;  that  is  to  say,  they  provided  for  them 
by  levying  a  rate  upon  the  blue  and  pink  districts. 
But  tliat  rate,  by  the  section  of  the  Act  of  1848,  with 
regard  to  the  property  of  railway  companies,  gave 
them  what  has  been  called  a  limitation ;  that  is,  that 
a  rate  levied  in  order  to  raise  that  fund  under  the 
Ad  of  1848  was,  with  regard  to  railways,  to  be 
levied  only  upon  one-fourth  of  the  net  annual  value. 
^n»t  seems  to  me  to  have  been  the  state  of  things 
from  Dec;  1848  to  Jan.  1872,  and  then  the  general 


Public  Health  Act  of  1872  was  passed.  Now  I 
agree  with  the  judges  of  the  Queen's  Bench 
Division,  that  it  is  not  necessary  to  consider 
whether  the  commissioners  remained  as  the  sani- 
tary authority  within  the  blue  and  pink  part  of 
the  district  nnder  the  Act  of  1872,  or  whether 
their  authority  was  given  within  the  blue  district 
to  the  town  council.  If  they  still  remained  the 
authority  within  the  blue  district,  it  seems  to  me 
that  they  would  remain  the  authority  in  respect 
of  the  sanitary  expenses  incurred  in  the  blue  and 
pink  districts ;  but  if  they  were  not,  and  if  their 
authority  passed  to  the  town  council  with  respect 
to  the  blue  part,  it  seems  to  me  that,  although 
their  authority  passed,  the  same  power  which  they 
had  was  merefy  transferred,  and  that  I_  think 
follows  from  the  words  which  are  contained  in 
sect.  7  of  the  Act  of  1872,  or  rather  it  may  be 
said  in  sect.  3  of  the  Act  of  1874,  which  is  an  ex- 
position and  explanation  of  sect.  7  of  the  Aot  of  187^. 
The  words  of  sect.  3  are,  "  All  the  powere,  rights, 
duties,  capacities,  liabilities,  and  obligations  of«  r; 
authority  having  jurisdiction  nnder  a  load  Ac'  t. 
the  district  of  an  urban  sanitary  authority  at  the 
time  of  passing  of  the  principal  Act,  bo  far  as  they 
or  any  of  them  related  to  sucn  purposes,  not  "  were 
altered,"  but  "were  transferred  to  and  became 
attached  to  the  urban  sanitarr  authority."  That 
is  to  say,  all  the  powers,  in  this  borough,  of  the 
commissionen  within  the  blue  part,  are  transferred 
to  and  become  attached  to,  upon  the  hypothesis, 
the  town  council  It  the  powers  of  the  commis* 
sioners — the  powers  which  they  had.  when  in  the 
blue  part — were  only  to  make  a  district  rate  and  to 
make  a  district  rate  containing,  with  respect 
to  railways,  the  limitation  for  which  the  plain- 
tiffs contend,  then  those  powers  only  passed.  If 
that  be  true,  the  state  of  the  borough  of  Walsall 
from  1872  to  1875  was  this :  The  town  council 
was  still  the  authority  to  make  the  boronghfund 
— ^that  is,  the  borough  fund  proper — applicable 
to  the  purposes  of  a  borough  fund  unaer  the 
Municipal  Corporations  Act.  They  were  the  muni- 
cipal authorities  and  also  the  sanitary  authority 
throughout  the  whole  borough.  With  regard  to 
the  parts  of  the  borough  which  wore  not  within 
the  blue  (the  part  of  the  borough  contuned  within 
the  oommiasionera'  district),  they  were  the  sani- 
tary authorities  under  the  Act  of  1872,  irrespective 
of  the  Act  of  1848,  and  they  would  have  the  power 
within  that  part  of  the  iJorongh  of  the  sanitary 
authority  not  circumscribed  by  the  local  Act  of 
1848 ;  but  as  to  that  part  of  the  borough  which 
was  within  the  blue,  and  which  after  all  wm  the 
main  built  part  of  the  borough,  and  therefore  the 
portion  in  respect  to  which  the  sanitary  expenses 
would  be  the  largest,  they  were,  upon  the  hypo- 
thesis, the  sanitary  authority,  but  they  only  had 
the  power  of  the  commissioners  transferred  to 
them  by  sect.  3.  Therefore,  within  the  blue  part 
they  would  not  have  the  larger  authority,  but  only 
the  authority  of  the  oommiaaioners — that  is,  to 
levy  a  district  rate  for  sanitary  purposes.  So 
that  in  the  borough  of  Walsall  at  that  time  yon 
still  had  only  a  borough  fund  and  a  district  rate 
— a  borough  rate  throughout  the  whole  borough 
for  municipal  purposes  proper,  and  a  borongfa 
rate  liable  to  pay  the  sanitary  expenses  incurred  m 
a  part  of  the  Dorough  not  within  the  blue  part  or 
old  district  of  the  commissioners ;  but  you  had  a 
district  rate  for  sanitary  purposes  to  be  laid  and 
applied  by  the  town  council  within  the  blue  part. 
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Kow,  it  is  obviooB  that  such  a  state  of  things 
most  have  brought  about  the  greatest  posaible 
difficulty,  and  it  would  seem  a  forcible  argu- 
ment to  say  that  those  difficulties  were  inear- 
monntable,  and  that  they  were  so  great  that 
we  ought  not  to  suppose  that  the  Legis- 
lature meant  them  to  exist,  and  that,  there- 
fore, we  ought  to  put  a  different  interpretation 
on  the  Btalnte.  Bat  it  setjms  to  me  sect.  33  oi 
the  statute  of  1872  gives  a  key  to  the  whole 
diffionlty,  and  1  agree  with  my  learned  brethren 
in  tiie  Divisional  Court  of  Queen's  Bench  that 
that  section  is  of  the  greatest  importance.  Sect, 
43  is  of  importance  as  oonoeming  the  continued 
existence  ot  the  local  Act ;  but  sect.  33  has  this 
importance  to  mv  mind,  that  it  was  a  mode  by 
which  the  difficulties  might  have  been  met.  It 
gives  potrer  to  the  Low  Government  Board 
to  interfere,  and  if  an  application  had  been 
made  to  the  Local  Government  Board  in 
London  by  the  inhabitants  of  Walsall,  and  it 
bad  been  shown  to  them  that  the  Act  of  1848, 
if  it  was  allowed  to  exist  in  its  mil  foroe, 
made  it  almost  impossible  for  the  town  council  to 
meet  the  sanitary  expenses  of  the  whole  borough, 
then  the  Local  Government  Board  might  have 
altered  and  repealed  the  local  Act  of  1848,  but  if 
tb^  had  so  repealed  it  justice  would  have  required 
that  they  should  have  repealed  it  on  terms.  At 
all  events  there  was  a  power,  and  that  power 
migkt  have  been  called  into  play,  but  it  never 
was.  Therefore  the  difficulty  remains,  no  doubt, 
but  that  difficulty  might  have  been  met.  Now, 
that  was  the  state  of  the  borough,  as  it  seems  to 
me,  up  to  the  year  1875.  Then  it  has  been  ad- 
mitted that  the  plaintiffs'  contention  is  right 
unless  the  case  of  the  borough  of  Walsall  is 
bron(;ht  within  the  first  exception  of  the  207th 
seotion  of  the  Act  of  1875 ;  and  unless  the  case  is 
brought  within  that  exception  it  is  within  the 
general  enactment  with  which  the  207th  section 
begins.  If  it  is  within  Uie  general  enactment, 
then  all  the  expenses  incurred  or  payable 
I^  the  urban  authority  in  the  execution  of  the  Act 
of  1875 — that  is,  by  the  town  council — are  to  be 
charged  on  and  defrayed  out  of  the  district  tund  and 
genial  district  rate.  Now,  to  my  mind,  the  cir- 
cumstances neoessarv  to  bring  it  within  the  excep- 
tion to  the  Act  of  1875  are  wanting ;  and  I  there- 
fore think  that  it  is  not  within  the  first  excep- 
tion. If  it  is  not,  but  is  within  the  general  enact- 
ment of  the  207th  section,  then  in  the  borough 
of  Walsall  after  the  passing  of  the  Act  of 
1875,  all  sanitary  expenses  are  to  be  paid 
oat  of  a  district  fund  or  general  district  rate 
to  be  made  according  to  that  statute.  After  the 
Act  of  1875  the  state  of  the  borough  of  Walsall 
was  this  :  The  town  council  was  the  only  sanitary 
authority.  The  town  council  under  the  Municipal 
Corporations  Aot  was  the  sanitary  authority  for 
the  whole  borough  and  it  could  raise  a  borough 
fund  for  municipal  purposes  under  the  Municipal 
Corporations  Aot,  as  it  always  could,  but  through- 
oat  the  whole  borough  it  was  bound  to  pay 
the  expenses  incurred  by  sanitary  proceedings 
out  of  a  district  fund  and  general  district  rate ; 
that  is  to  say,  it  was  bound  to  make  a  rate  upon 
the  whole  borough  in  respect  of  sanitary  pur- 
poses. Then,  by  sect.  211  of  the  same  statute,  if 
there  was  to  be  a  general  district  fond  and  general 
district  rate  for  the  whole  borough,  there  was  also 
to  be  the  limitation  with  regard  to.rating  railways 


throughout  the  whole  boroEUzh.  Now,  as  to  th» 
question  under  the  Act  of  1875,  it  seems  to  me- 
that  the  borough  rate  made  by  the  defendants  waa 
bad,  and  in  strict  law  ought  to  be  quashed,  and 
that  there  ought  to  have  oeen  in  respect  of  all 
sanitary  purposes  a  general  district  rate,  and  that 
under  that  district  rate  this  railway,  in  respect  of' 
its  whole  length  throughout  the  whole  borough, 
ought  only  to  be  liable  to  be  rated  on  one-foarth 
of  the  net  annual  value.  Then  comes  the  Act  of' 
1876,  which  puts  the  borough  into  the  pink  part. 
Now,  I  do  not  think  Mr.  Nevill's  argument  in 
respect  of  sect.  15  of  that  statute  is  applicable,. 
because  sect.  15,  whatever  may  be  the  decision  on 
the  point  we  have  now  to  decide,  cannot  help  th» 
argument  of  it  at  all.  But  what  the  Aot  of  1876 
does  is  to  put  the  pink  part  into  the  borough  and 
to  make  everything  done  in  the  pink  part  come 
within  the  rules,  regulations,  and  laws  applicable 
to  the  whole  borough;  so  that  with  regard 
to  the  whole  borough  of  Walsall,  including  the 
pink  part,  it  seems  to  me  the  town  council,  aa 
the  town  'council,  and  being  also  the  sanitary 
authority,  were  required  to  make  a  general  rate 
throughout,  and  that  there  /uust  be,  or  ought  to 
be  a  general  district  rate,  oat  of  which  aaoh 
sanitary  expenses  in  respect  of  the  whole  borough 
ought  to  be  pEud.  I  therefore  think  this  jadgment 
is  right. 

Cotton,  L.  J. — ^Tho  question  we  have  to  consider 
by  arrangement  between  the  parties  is  this,  how 
ought  the  expenses  incurred  under  the  Public 
Health  Act  of  1875  to  be  provided  for  ?  But  for 
that  arrangement  the  question  would  be  whether 
or  no  the  rate  made  in  the  year  1877  as  a  borou^ 
rate  was,  or  was  not  good  in  consequence  of  it 
having  been  made  for  the  purpose  of  providing  for 
expenses  under  the  Public  Health  Aot  1875.  Now 
that  question  really  depends  on  the  207th,  209th, 
210th,  and  211th  sections  of  the  Act  of  1875, 
because  the  rate  is  made  and  must  be  supported 
under  those  sections.  Sect.  207  contains  a  general 
enactment  as  to  how  the  expenses  incurred  under 
the  Act,  and  in  respect  of  the  powers  given  by  the 
Act,  are  to  be  met,  and  it  constitutes  in  the 
borough  that  which  I  suppose  was  new  at  that 
time,  namely,  a  distinct  fund,  and  in  addition  to 
that  it  directs  that  the  district  rate  shall  be 
leviable,  and  that  all  the  expenses  incurred 
in  the  exercise  of  the  powers  given  by  the 
Aot  shall  be  paid  oat  of  the  district  fund  in  aid  of 
the  general  district  rate  which  the  subsequent 
sections  eave  power  to  raise,  unless  the  case  is 
brought  within  the  exceptions  which  are  after- 
wards mentioned  ;  and  that  general  district  rate 
was  a  rate  which,  as  regards  the  railway  eompa- 
nies  and  other  particular  owners  of  property,  was 
only  to  be  assessed  on  one-foarth  the  value  of  their 
property,  whereas  the  rate  which  has  been  made 
upon  them  has  been  assessed  upon  the  full  value. 
Now,  it  was  not  contended  that  the  case  came 
within  any  of  the  exceptions  mentioned  in  the 
207th  section  unless  it  came  within  the  first. 
I  think  it  was  said  in  argument  on  behalf  of  the 
corporation,  and  it  is  certainly  my  opinion,  that 
that  exception  does  apply  unless  the  expenses  in- 
curred for  sanitary  purposes  as  an  entirety  were, 
at  the  time  when  the  Act  of  1875  came  into  opera- 
tion, paid  or  payable  out  of  the  borongh  fund. 
This  throws  us  oaok  for  the  purpose  of  seeing 
what  ought  to  have  been  the  state  of  things  when 
the  Act  of  1875  was  passed.    In  the  year  1848  the- 
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priTBte  Act  was  passed  which  gave  the  oominis- 
sioncirs  powers  wnich  no  one  np  to  that  time  had 
-of  exercising  a  certain  sanitary  authority  within 
particnlar  districts ;  and  for  the  pnrpose  of  pro- 
Tiding  for  the  expenses  of  sanitery  works  there 
•was  giren  to  them  hy  the  Act  of  1848  power  to 
nose  a  district  mte,  and  for  that  pnrpose  railway 
companies  and  other  owners  of  special  property 
were  to  be  assessed  at  one-foorth  only  of  the  net 
annnal  valno  of  their  property.  Now,  the  district 
over  which  the  commissioners  had  iurisdiotion 
waspartlT  within,  and  partly  withont,  the  borough 
of  Walsall.  The  private  Act  remained  in  force 
ap  to  the  year  1872,  and  at  that  time  the  Im- 
provement Commissioners  were  the  only  persons 
anthorised  to  oonstract  sanitary  works  in  the 
district,  and  the  rate  which  they  could  raise 
imder  the  private  Act  was  the  only  mode  by 
which  they  could  provide  for  sanitary  expenses. 
Up  to  18/^  it  is  perfectly  clear  that  the  railway 
-company  were  entitled  to  the  exception  in  their 
fkvonr  of  being  rated  only  at  one-foarth.  And  it 
Hes  npon  those  who  contend  that  between  1872 
and  1875  their  right  in  that  respect  was  taken 
away  to  show  in  what  way  it  was  taken  away. 
Now,  the  Public  Health  Act  1875,  as  I  understand 
it,  did  this :  it  made  the  town  council  the  urban 
saautuy  authority  within  the  whole  borongh,  but 
indnding  part  only  of  the  district  which  had 
been  wit£in  the  jnrisdiotion  of  the  Improvement 
Ganmissioners,  and  it  transferred  to  and 
vested  in  the  town  council  the  power 
which  had  been  previously  exercised  by  the  oom- 
mianoners  within  so  much  of  their  district  as  was 
within  the  borough,  and  within  the  jurisdiction  of 
the  urban  sanita^  authority  oonstituted  under  the 
Act  of  1872.  It  certainly  did  not  pat  an  end  to 
the  power  of  the  Improvemeat  Commissioners, 
beoaaae  one  of  the  general  sections,  the  third  sub- 
section of  the  4th  section,  dearly  says  that  their 
powers  were  to  extend  over  that  portion  of  their 
district  not  included  within  the  district  coming 
mider  the  Acts  of  1872,  and  in  the  7th  section  (3 
the  Aot  of  1872,  and  the  interpretation  clause  of 
Ihe  Act  of  1874,  it  is  not  said  that  they  are  to 
oome  under  any  private  Act,  within  the  Imiits  of 
the  anthority  of  the  urban  sanitary  authority,  nor 
does  it  say  that  similar  powers  were  to  be  given 
to  the  urban  sanitary  authority,  but  that  the 
powers  and  duties  of  the  Improvement  Commis- 
sioners were  to  be  transferred  to  the  urban  sani- 
tary authority  oonstituted  under  the  Act  of  1872 ; 
■o  that  my  mterpretation  of  the  Act  certainly  is 
nok  tiiat  the  Improvement  Commissioners  were, 
-after  the  Act  of  1872,  themselves  to  exercise 
the  power  as  regards  this  blue  dUstrict 
whidi  they  had  previously  exercised,  but  that 
their  powers  were  to  be  transferreid  to  and 
Tested  in  the  new  urban  sanitary  authority,  and 
they  took  those  powers,  as  is  shown  both  by  the 
7Ui  section  of  the  Act  ot  1872  and  by  the  3rd 
section  of  the  Act  1874,  with  all  the  obli- 
gations attachintr.  It  is  aftisr  all  the  Act  of  1872 
which  says  that  all  the  powers,  rights,  duties, 
capacities,  liabilities,  and  obligations  shall  be 
traosferred,  so  that  this  town  council  has  obtained 
»  portion  of  this  district  which  bad  formerly  been 
within  the  power  of  the  district  commissioners 
■nl^ect  to  the  obligations  of  the  commissioners, 
ooe  of  which  was  that  they  were  only  to  rate 
lailway  companies  and  certain  other  owners  of 
Jiroperty  specified  at  one-fourth  of  their  full  value. 


So  far  I  should  say  we  have  got  at  nothing  that 
can  by  possibility  take  away  the  exemption  or 
privilege  given  to  the  owners  of  certain  particular 
kinds  of  property.  One  matter  which  was  relied  on 
for  the  corporation  was  sect.  16  of  the  Act  of  1872, 
and  I  agree  that  the  proviso  in  that  section  is  one 
which  it  is  not  very  easy  to  construe ;  bat  I  think 
one  must  remember  this,  that  it  is  a  rule  of  con- 
struction that  if  a  particalar  benefit  is  given  b^  a 
statute  to  a  particular  person  you  must  not  deprive 
him  of  the  benefit  that  the  statute  has  given  without 
clear  words  in  a  subsequeni  Aot  to  take  it  away 
ih)m  him.  I  think  it  is  a  very  reasonable  inter- 
pretation and  construction  of  this  proviso,  that, 
where  them  had  been  a  body  exercising  sanitary 
powers,  and  providing  for  the  expenses  which  in 
the  former  state  of  things  would  have  been  raised 
and  paid  in  a  particular  way,  those  expenses  must 
still  be  so  raised  and  paid.  It  was  urged  on  behalf 
of  the  appellants  that,  provided  the  nrban  sanitary 
authority  had,  before  the  x>using  of  this  Aot,  the 
power  to  make  a  district  rate  to  meet  the  expenses, 
and  if  the  town  council  which  is  oonstituted  and 
made  the  urban  sanitary  anthori^  under  the  Act 
of  1872,  had  ihe  power,  then  this  sect.  16  would 
apply.  That  could  not  be  so  here,  because  the 
urban  sanitary  authority — that  is  the  town  connoil 
— ^never  had  power  within  the  district  to  raise  this 
rate  at  the  time  the  Act  of  1872  was  passed, 
because  it  never  had  any  sanitary  power,  and 
therefore  never  had  any  power  to  raise  a  dis- 
trict rate  or  any  other  rate  for  sanitary 
purposes.  Yon  most  really  not,  I  think, 
constme  it  in  that  way  withont  strong  neoes- 
sity.  If  you  take  it  literally  probably  the  proviso 
cannot  apply  at  all,  beoanse  the  nrban  sanitBiy 
authority  never  could  have  existed  before  the 
Act ;  it  was  a  creation  ot  the  Act,  and  I  think  the 
reasonable  interpretation  is,  not  that  which  was 
alleged  on  the  {wrt  of  the  town  council,  but  that 
which  I  have  mentioned,  namely,  that,  where  any- 
body had  previously  CTercised  the  power  now 
siven  to  the  nrban  sanitary  anthority  to  provide 
for  these  expenses  by  this  general  district  rate, 
they  should  still  be  so  provided  for.  That  was  the 
state  of  things  which  existed  down  to  the  Aot  of 
1875,  and  at  the  date  of  that  Act  there  was,  aa 
regards  the  blue  district,  the  portion  of  the 
borongh  formerly  within  the  power  ot  the  district 
oommiBsioners,  power  to  pay  the  expenses  such  as 
oould  be  inonrred  under  we  Act  of  1848,  not  oat  of 
the  borough  fhnd  but  ont  ot  another  fond,  and  esc- 
hypotheai  they  could  not  be  paid  out  of  the 
borough  fund  if  the  exemption  (that  privilege  of 
the  radway  company)  had  not  been  taken  away ; 
because  as  regai^ds  the  borongh  rate  ^ere  was  no 

?ower  to  assess  them  at  less  than  their  fall  value, 
he  borough  rate,  as  was  conceded  on  both  sides, 
would  be  made  npon  all  owners  of  property  eqnallT 
at  the  full  value  of  the  property  which  they  held, 
and  if  the  exemption  of  the  railway  company  had 
not  been  taken  away  (and  I  have  stated  my  reaeoa 
for  thinking  it  had  not  been)  then  of  neoessit^  it 
could  not  l»  that  the  expenses  at  the  time  of  the 
passing  of  the  Act  of  1875,  as  an  entirety,  had 
been  provided  for  ont  of  the  borough  rate,  bcMoaase^ 
as  regards  a  part  of  these  expenses,  the  railway 
company  were  entitled  to  exemption.  It  oomes 
then  to  this  that,  at  the  time  of  the  Aot  of  1875 
being  passed,  there  was  a  part  (and  that  is  quite 
sufficient)  ot  ^ese  expenses  in  respect  of  which 
the  railway  company  had  a  right  to  say, "  We  are 
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entitled  to  exemption."  That  part  therefore 
could  nob  be  a  matter  to  be  paid  and  provided  for 
oat  of  the  boroagh  fund,  beoaase  the  first  excep- 
tion of  sect.  207  of  the  Aot  of  1875  mast  be  that, 
in  makint;  the  general  district  rate,  the  owners  of 
all  railways  and  other  works  specified  iu  the  Act 
of  1848  are  to  be  assessed  at  one-fonrth  only  of 
the  fall  valae  of  their  property. 

Judgment  affirmed. 

Solioitors  for  appellantB,  Sharpe,  ParJier, 
Pritehard,  and  Sharpe,  for  WUkinton  and  G^I- 
leme,  Walsall. 

Solicitor  for  respondents,  B,  F.  BoberU. 


HIGH    COURT   OF   JUSTICE. 

CHANCEET  DIVISION. 
Saturday,  Nov,  23,  1878. 

(Before  Jessel,  M.B.) 
Be  Gasdnsb's  Tbusts.  (a) 
Praetiee  —  Jwrudielion  —  Appointment    of  new 
tnuteee — Vetting   order — Latt  aurviving  trustee 
lunatie  and  oitt  of  jurisdictum. 
A  petiUon  for  the  appointment  of  new  trustees  and 
for  a  vesting  order,    when   the  last   swrviving 
trustee  is  a  Umatie  and  also  out  of  the  jurisdic- 
tion, need  pot,  on  the  true  eonstruction  of  sects. 
3  and  9  of  the  Trustee  Act  1850,  he  presented  in 
hmaey  as  well  as  in  Ghaneery. 
This  was  a  petition  nnder  the  Trustee  Acts  for  the 
appointment  of  new  trnstees  and  for  a  vesting 
oraeras  to  copyholds,  the  legal  estate  in  which 
was  outstanding  in  the  costomary  heir,  who  was 
of  onsound  mind,  of  the  last  surviving  trustee. 
The  heir  was  out  of  the  jurisdiction. 

LeveU,  for  the  petitioner,  asked  the  court 
whether  the  vesting  order  oonld  be  made  in 
Chancery  alone  under  sect.  9  of  the  Trustee  Aot 
1850,  as  the  trnstee  was  oat  of  the  jorisdiction, 
and  whether,  the  heir  being  of  unsound  mind,  it 
was  not  necessary  that  the  petition  should  be  pre- 
sented in  lunacy  as  well  as  in  Chancery.  He 
referred  to 

Be  Mason,  L.  Bep.  10  Ch.  273. 
The  3rd  section  of  the  Trustee  Act  1850  pro- 
vides: 

That  when  any  louatio  or  person  of  Tmsonnd  Bhall  be 
seised  or  poaaeased  of  any  Iiindg  npon  any  trust  or  by 
way  of  mortgage,  it  shall  be  lawfof  for  the  Lord  Chan- 
cellor ....  to  make  an  order  that  snoh  lands  be  rested 
in  snoh  person  or  persons,  in  snch  manner,  and  for  snoh 
estates  as  he  shall  direot ;  and  the  order  shall  hare  the 
same  effect  as  if  the  trustee  or  mortgagee  had  been  sana, 
and  had  duly  executed  a  oonveyanoe  or  assignment  c^  tiie 
lands  in  the  same  manner  for  the  same  estate. 
Sect.  9 : 

When  any  person  solely  seised  or  possessed  of  any 
lands  npon  any  trust  shall  be  out  of  the  jurisdiction  of 
the  Court  of  Chancery,  or  cannot  be  found,  it  shall  be 
lawful  for  the  said  court  to  make  an  order  vesting  anoh 
landa  in  ^uoh  person  or  persona,  in  anoh  manner,  and  for 
snch  eatate  aa  the  aaid  court  ahall  direot,  and  the  order 
shall  have  the  same  effect  as  if  the  trustee  had  duly 
executed  a  conveyance  or  assignment  of  the  lands  in  wb 
same  manner  and  for  the  same  estate. 

Jessbl,  M.B. — ^The  only  point  decided  in  Be 
Mason  was,  that  when  you  had  a  lunatic  trustee 
yon  should  intitnle  your  petition  in  lunacy  as 
well  as  in  Chancery,  under  the  3rd  section  of  (he 
Aot  of  1850.    But  the  Court  of  Appeal,  in  so 

(a)  Bepoited  by  J.  £.  TsovrsoB,  Esq.,  Baitiater-at  Jaw. 


directing,  do  not  seem  to  have  given  any  reason 
for  the  mrection.  The  9th  section  says,  that  when 
the  trustee  is  out  of  the  jurisdiction  the  Court  of 
Chancery  may  make  a  vesting  order,  and  the  3rd 
section  says,  that  when  the  trustee  is  a  lunatic, 
the  judges  in  lunacy  may  make  the  order.  When 
you  reaS  the  two  sections  together  they  evidently 
mean  this,  that  when  a  lunatic  trustee  is  within, 
the  jurisdiction  the  judges  in  lunacy  should  make 
the  order,  but  that  when  he  is  oat  of  the  jurisdic- 
tion the  Court  of  Chancery,  now  the  Chancery 
Division,  may  alone  make  the  order,  jast  as  in  the 
case  of  any  other  trustee  oat  of  the  jarisdiction. 
There  will,  therefore,  be  the  usual  vesting  order. 
Solioitors  :  PMttipt  and  Bon. 

Dee.  U  and  16,  1878. 
(Before  Jessbl,  M.B.) 
Attobmbt-Gebbbai.  v.  Matob,  kc.  or  BBxooir.(a) 
Munieipal    corporation — Municipal   Corporations 
Act  1835  (5  A  6  Will.  4,.  e.  76),  «.  92—Appli- 
eation  of  borough  fund — Opposing  Bill  inPartio- 
ment. 
A  munieipal  corporation  is  justified  in  using  the 
borough  fund  for  the  purpose  of  opposing  a  Bill 
in  Parliament  whereby  its  existence,  property,  or 
privileges    are   sought   to  be  imperilled  or  di- 
minished, both  by  virtue  of  the  92nd  section  of 
the  Munieipal  Corporations  Act  1835,  by  which 
iAs  emphyment  of  the  borough  fund  is  atdhorised 
in  payment  of  "  aU  other  expenses  not  herein 
otherwise  ^ovided  for  which  shall  be  TieeessarUif 
incurred  *n  carrying  into  effect  the  provisions 
of  this  Act"  and  by  virtue  of  the  general  law  by 
which  the  owners  of  property  in  trust  are  autho- 
rised  to  be  reimbursed  out  of  the  tnut  estate  for 
any  expenses  neeessarih/  inewrred  for  its  pro- 
tection  or  otherwise. 
This  was  an  information  to  restrain  the  mayor 
and  corporation   of   Brecon  from  applying   the 
funds  of  the  corporation  in  opposing  a  Bill  pro- 
moted by  the  Brecon  Markets  Company,  whereby 
it  was  alleged  that  the  existence,   property,  and 
privileges  of  the  corporation  were  likely  to  be 
mjured. 

The  facts  of  (his  case  sufficiently  appear 
in  the  judgment. 

The  question  turned  partly  on  the  constructioD 
of  the  92nd  section  of  the  Municipal  Corpo- 
rations Aot  1835  (5  &  6  WiU.  4,  o.  76). 
whereby  the  disposition  of  corporate  property 
and  the  appropriation  of  the  corporate  income 
ore  to  be  regulated.  The  object  and  driffe 
of  the  section  sufficiently  appear  in  the  judgmwit, 
as  also  the  following  sections  of  the  Act  ior  in- 
corporating the  Brecon  Markets  Company,  viz., 
ss.  21,  43,  65.  80,  82,  89,  and  90 ;  Local  and  Per- 
sonal Acts,  25  &  26  Yict.  dxxxvi. ;  and  the  8th 
section  of  the  Act  to  amend  the  Brecon  Markets 
Aot  1862 ;  Local  Acts,  41  <fc  42  Vict  c.  clzxviL 

Whitehome  and  Maenaghten  for  the  Attorney- 
General. 
Inee,  Q.C.  and  B.  8.  Wright  for  the  corporation. 
The  cases  and  arguments  sufficiently  appear  ia 
the  judgment. 

Jbssel,  M.B. — ^The  case  before  me  is  one  of  a, 
very  special  character.  As  far  as  I  know  it  has 
never  occurred  before,  and  I  do  not  think  it  is 

(a)  Beportcd  by  J.  B.  Thokfbos,  Esq.,  Barrister«t-Law. 
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TWT  probable  it  will  very  often  oooar  again ;  bat 
■tQl  it  raises  important  qnestions  both  as  regards 
the  meaning  of  public  Acts  of  Farliament,  and  as 
r^^ards  the  general  law.  In  the  first  place,  there 
is  no  doubt  that  the  Konicipal  Corporation  Acts 
were  intended  to  impose  great  leatriotions  on 
the  dealings  by  munioipal  corporations  with  the 
oorporate  fands.  In  substance,  whatever  the 
words  used  were,  the  Municipal  Corporations  Act 
rednoed  municipal  corporations  from  the  position 
of  owners  of  property  to  the  position  of  trustees 
of  property.  Instead  of  having  the  power  which 
they  poesessed  and  abused,  before  the  passing  of 
the  Act,  of  disposing  of  the  property  pretty  well 
in  any  way  the  corponttions  thought  fit,  they  were 
restricted  to  certain  definite  purposes  as  pointed 
out  by  the  92nd  and  other  sections  of  the  Act,  the 
92nd  being  the  principal  section,  and  the  others 
merely  ancillary.  In  substance,  as  I  said  before, 
thery  were  reduced  to  the  position  of  trustees. 
The  92nd  section  provided  for  certain  expenses 
which,  in  the  case  of  the  borough  fnnrls  not 
showing  a  surplus  over  what  I  will  call  the 
ordinary  expenses  of  the  borough,  were  restricted 
to  expenses  necessary  for  carrying  the  purposes 
of  the  Act  into  execution.  Probably  some 
definite  word  misht  have  been  used ;  for  the 
word  "  necessary  like  most  other  words  in  the 
langnase,  has  only  a  relative  meaning,  and  that 
may  be  necessary  in  one  case  which  is  not  in 
another,  and  you  cannot  lay  down  any  absolute 
rule  of  what  is  neoeeaary.  Those  are  the  words 
of  the  Act.  Kow  it  is  manifest,  the  moment  you 
read  the  Act,  that  if  you  read  "  purposes  "  merely 
for  express  purposes,  you  would  nave  left  the 
corporation  in  this  position,  that  they  could  not 
even  defend  their  property  or  their  very  existence 
■gainst  attack.  If,  therefore,  it  was  said  that  the 
word  "  purposes  "  is  to  be  read  in  the  narrowest 
form,  namely,  the  purposes  expressed  in  the  Act, 
ihia  would  follow :  that  if  an  action  of  ejectment 
were  brought  against  the  corporation,  or  what  is 
now  called  "an  action  for  recovery  of  land," 
to  get  from    them   the  whole  of    their   landed 

Soperty,  they  would  not  be  justified  under  the 
nnicipal  Corporations  Act  in  incarring  the  costs 
of  defending  that  action.  That,  of  course,  is  too 
extravagant,  and  you  must  therefore  assume  that 
there  is  to  be  found  somewhere,  either  under  the 
word  "  purposes,"  as  mentioned  in  the  92nd 
section,  or  under  the  general  law,  a  provision  for 
sach  a  case  as  that.  Again,  if  a  proceeding  were 
taken  to  destroy  thar  charter  of  incorporation 
either  directly  or  indirectly,  it  would  be  absurd  to 
wuj  that  the  corporation  were  not  entitled  to 
renat  those  prooeMings,  and  not  the  less  if  these 
proceedings  were  by  Bills  in  Parliament  instead 
of  by  proceedings  in  a  court  of  law.  That  is,  that 
Acts  tnieatening  the  existence  of  the  corporation 
itself  must  be  resisted,  and  must  be  resisted,  of 
coarse,  at  the  expense  of  the  corporation.  Then 
again,  if  you  reaa  the  word  "  purposes  "  in  the 
narrow  and  restricted  view,  it  would  be  difiSoult 
to  find  any  such  purpose  expressed  in  the  Act ; 
but  you  must  either  read  it  in  the  larger  way,  or 
dbe  you  must  assume  that  the  Legislatore  intended 
that  the  ordinary  rights  of  corporations  in  defend- 
ing themselves  ag^ainst  attack,  whether  by  action 
at  law  or  by  Bill  in  Parliament,  or  otherwise,  were 
reserved  to  them.  It  does  not  appear  to  me  to  be 
very  material  to  consider  which  is  the  proper 
view  to  take,  becsnse  they  both  conduct  yon  to 


the  same  conclusion :  that  is,  the  first  view  makes 
it  implied  in  the  words  to  be  found  in  the  Act  of 
Parliament,  that  there  must  be  a  mode  of  con* 
struction  which  includes  such  objects ;  the  second 
says,  the  Act  of  Parliament  reserves  the  ordinary 
rights  of  persons  and  corporations  to  defend 
themselves.  That  being  so,  and  independently  of 
the  recent  Act  of  Parlmment,  what  is  the  prin- 
ciple  on  which  these  corporations  should  be 
aJiowed  to  defend  themselves  f  There  are  deci- 
sions which,  ax  I  said  before,  go  expressly  to 
defending  their  property  from  attack,  and 
defending  their  existence  from  attack.  Does  it 
not  go  further  P  If  their  existence,  which  is  not 
a  simple  existence  for  the  purpose  of  afiSxing  a 
seal,  but  for  the  purpose  of  the  goyemment  of  the 
town,  is  interfered  with — ^that  is,  if  their  duties 
and  rights  of  government  are  interfered  with — 
their  existence  is  to  that  extent  interfered  wi  Ji, 
though  it  is  not  the  actual  existence  of  a  cor- 
poration. It  is  the  existence  of  their  corporate 
powers  which  in  fact  altogether  go  to  make 
up  their  existence;  and  it  appears  to  me 
that,  on  the  same  principle,  a  corporation,  when 
attacked,  shall  have  the  right  to  defend  itself. 
Supposing  the  corporation  has  a  power  to  regu- 
late the  fairs  and  markets  within  the  borough, 
and  an  individual,  as  lord  of  the  manor,  claims 
the  right  to  control  the  regulations  of  the  fairs 
and  markets,  then  it  is  clear  it  is  in  the  nature  of 
property,  a  right  to  levy  tolls.  But  suppose  a 
company  is  instituted  to^-tske  possession  of  the 
fairs  and  markets,  and  levy  the  tolls,  and  take 
them  out  of  the  hands  of  the  corporation,  and 
promotes  a  Bill  in  Parliament  for  the  purpose, 
then  it  is  also  ouite  dear.  But  suppose  there  is 
no  property  in  tne  corporation  at  all,  but  merely 
a  right  to  regulate  the  lairs  and  markets — that  is 
to  prescribe  the  places  where  the  fairs  and 
markets  shall  be  held,  to  prescribe  the  tolls  that 
shall  be  taken  in  respect  of  them,  and  to  pre- 
scribe the  time  at  whicn  the  fairs  and  mturkets  are 
to  be  held — is  it  to  be  supposed  that  an  individual 
or  a  company  can  present  a  Bill  to  Parliament  for 
taking  away  those  privileges  and  duties  of  the 
corporatioD,  and  that  the  corporation  shall  have 
no  power  of  defending  itself  even  under  the 
Municipal  Corporations  Act ;  shall  have  no  right 
to  spend  the  money  necessary  for  defending  its 
privileges  and  duties  as  a  corporation  P  It 
appears  to  me  that  to  make  that  statement  shows 
there  is  no  valid  distinction  between  the  right  of 
property,  which,  after  all,  is  onlv  held  by  the  cor- 
poration as  trustee  for  these  publio  purposes,  and 
the  powers  and  privileges  fbrming  a  larger  or 
smaller  share  of  the  government  of  the  town, 
which  are  conferred  on  the  corporation,  and  with 
which  it  is  sought  to  interfere.  As  I  said  before, 
it  seems  to  me  that  on  principle  you  must  imply 
a  right  in  the  corporation  to  defend  itself  from 
such  an  attack.  Now,  if  that  is  so,  it  is  of  very 
little  consequence,  as  I  said  before,  l^  what  means 
I  arrive  at  that  conclusion.  I  find  the  judees  in 
some  oases  have  adopted  the  one  method,  that  is, 
they  have  read  it  as  implied  in  the  term  "  neces- 
sary expenses"  in  the  Act  of  Parliament;  in 
others  they  have  adopted  the  second  method,  and 
Bud,  "  The  Act  of  Parliament  must  be  intended 
to  reserve  to  the  corporation  the  ordinary  rights  of 
corporations."  It  does  not  appear  to  me,  as  X  said 
before,  material;  but  I  think  it  is  quite  dear 
that  the  dedsions  go  to  this— that  the  right  of 


Digitized  by  VjV^VJV 


IC 


54-Tol.  XL..  K.  g.] 


THE  LAW  TBfBS. 


[Ibreh  8,  Iflf  . 


Chan.  Div.] 


ATTosKKT-GimRAi.  V.  Mayor,  &c,  or  Bbxcon. 


[Ghav.  Dir. 


defending  themselves  from  an  attack  of  this  kind 
extends  not  merely  to  property,  not  merely  to 
their  existence  in  its  smallest  sense,  that  is,  to 
die  oontinaed  existence  of  the  corporation  as  sodi, 
bat  to  existence  also  in  the  larger  sense,  that  is, 
the  existence  of  the  corporation  with  all  its  rights 
and  privileges,  and  that  an  aMack  on  a  snbstantial 
portion  of  its  privileges,  rights,  and  duties  is  as 
much  within  the  provision  of  the  cases  as  an 
attack  on  its  property  or  its  mereexistenca  Now, 
first  of  all,  as  regards  aathorit^.  The  strongest 
ease  on  tiie  part  of  the  plaintiffs  is  certainly 
Bea.  r.  The  Mayor,  ^e.,  ofSKefieU  (L.  Bep.  6  Q.  B. 
652)  I  by  no  means  say  that  that  case  is,  in  my 
own  opinion,  rightly  deoded,  or  that  I  have  any 
occasion  for  criticising  it  sMiversely;  bat  it  does 
not  go  to  the  extent  contended  for  on  behalf  of  tbs 
plaintiffs.  The  judgment  of  the  Lord  Chief  Jostice 
goes  very  much  upon  the  principla  that  I  have 
mentioned.  He  says  at  p.  657 :  "  With  regard  to 
tbe  expenses  incurred  in  opposing  the  Bill  in  Far- 
Bament,  I  think  it  is  abundantly  clear,  and  open 
to  no  doubt  or  question,  that  that  was  a  purpose 
to  which,  looking  at  tiie  words  of  the  section,  it 
was  altogether  b^ond  the  manidpal  govemmeat, 
or  anytmng  to  be  done  nnder  that  £at  of  Parlia- 
ment, in  a  borough  without  a  surplus  fund,  to 
apply  the  borough  funds,"  altogether  bqroad 
the  scope  of  the  mnnidpal  govemnlent."  That  is 
the  ground  of  his  decision.  1  shall  show  presently 
in  this  case  it  is  by  no  means  beyond  the  scope  of 
tbe  municipal  government.  Then  he  goes  into 
Hie  reasons  for  coming  to  that  conclusion,  and 
jastifiesit;  but  he  then  goeson  to  comment  on  cer- 
tain cases  which  had  been  decided,  and  upon 
which  I  most  say  the  judges  seem  to  have  come  to 
a  different  conclusion  to  a  certain  extent.  I  mean 
tiifl  case  of  The  Attomey-Cfeneral  v.  The  Corpora- 
Hon  of  Wigan  (Say  268).  But  it  is  quite  plain 
that  the  ground  of  the  Lord  Chief  Jastiee's  dis- 
cussion is  that  the  Act  in  question  was  beyond 
the  scope  of  the  municipal  government.  Now, 
when  we  come  to  Mr.  Justice  Blackburn's 
lodgment,  in  giving  his  opinion  he  says  this : 
"  These  are  two  separate  questions :  first, 
whether  they  might  lawfully  and  properly  do  what 
they  did ;  secondly,  whether  they  might  charge  tbe 
fcoiOBgh  fund  for  the  purpose."  Then,  after  ex- 
|>laining  the  object  of  Act  somewhat  in  tbe  way 
that  I  bav«  stated  it,  he  says  this,  at  p.  663 :  "Now, 
«an  we  say  as  to  these  two  matters,  which  do  con- 
<»m  the  interests  of  the  inhabilanto,  and  as  to 
which  the  town  council  cannot  be  considered  as 
impertinent  introders— can  we  say  that  these 
are  matters  which  come  within  the  terms  of  sect. 
92  of  the  Act,  as  being  expenses  necessarily  ia- 
onrred  in  carrying  into  effect  the  provisions  of  the 
Municipal  Corporations  Act?  There  are  some 
things  which  are  obviously  so,  though  they  are 
BOt  here  enumerated.  We  have  already  decided 
more  than  once  that  when  there  is  property 
belonging  to  the  corporation,  estates  ci  their  own, 
and  anybody  attempts  to  take  away  those  estates, 
although  there  is  no  express  enactment,  yet  the 
▼ary  fact  that  the  corporation  are  owners  of  the 
property  which  is  put  into  the  borough  fund; 
would  make  any  litigation  concerning  it  a  purpose 
ior  earrying  out  the  objects  of  the  Act  within  the 
general  terms."  So  that  his  decision  comes  to 
this :  that,  inasmooh  as  the  income  of  the  pro- 
perty is  ^)plicable  to  the  borough  fund,  the  pre- 
1  (M  that  property  most  be  considered  a 


parpoee  of  the  Act.  This  is  one  way  of  potting 
it ;  but  he  finds  it  a  porpose  of  the  Act  by  infis- 
renoe.  It  is  not  within  the  express  powers;  it 
consequently  comes  to  this,  that  any  necesssay 
incident  to  property  (and  there  is  no  distinction  in 
the  world  that  I  can  sec  between  "  property  "  and 
"  powers "  for  this  purpose)  is  a  purpaae  of  the 
Act,  Again,  I  will  go  back  to  the  illosttstiDii 
which  is  very  germane  to  this  case,  tbe  regniatians 
of  tbe  markets.  The  regrulacion  at  the  markrt  is 
part  of  the  monioipal  government  of  the  town ;  it 
18  part  of  the  rights  and  privileges  enjoyed  by  the 
corporation,  ana  it  is  as  mo^di  withm  the  jndg- 
ments  of  the  Lord  Chief  Justice  and  Bladkbnrn, 
J.  as  actual  property  in  the  market  itself  It  is 
vested  in  the  corporation  for  the  benefit  of  the 
town,  as  part  of  the  government  of  the  town ;  aad 
he  who  seeks  to  interfere  with  the  pririleges 
and  duties  connected  with  the  regulations 
mast  be  resisted,  and,  of  coarse,  resisted  at 
the  expense  of  the  corporation.  It  does  not 
appear  to  me  that  that  judgment  at  all  prevents  a 
corporation  defending  an  attack  upon  such  a  por- 
tion of  the  privileges  of  a  corporation.  Now  I 
come  to  a  case  which  does  not  appear  to  h»v« 
been  cited,  and  I  am  sorry  it  was  not,  in  Beg.  y. 
Bh^leii,  It  is  a  case  which  of  course,  as  far  as  I 
am  concerned,  is  of  higher  authority  than  the 
jodgmeut  of  the  Queen's  Bench,  because  it  is  a 
jad?ment  of  the  Lord  Chancellor.  It  is  tbe  well- 
known  case  oi Bright  v.  North(i  PUll.  260).  Whaa 
I  come  to  read  that  case  I  find  this.  ThenB  was 
an  Act  of  Parliament  providing  for  tiw  better 
conservation  of  the  river  Onae.  "  The  lands  adr 
jacent  to  the  banks  at  each  side  were  divided  into 
six  districts,  and  it  was  provided  that  the  portion 
of  the  banks  comprised  within  each  district  shoald 
be -maintained  by  commissioners  appointed  from 
among  the  owners  of  lands  of  a  certain  quantity 
within  such  district  by  means  of  fionds  to  be 
levied  by  a  distnct  rate  not  exceeding  3c  am  aora 
in  each  year ;  and  the  fund  so  raised  was  to  b« 
applied  in  making,  doing,  constructing,  and  exe- 
cuting all  such  works,  acts,  matters,  and  things 
as  by  such  commissioners  should  from  time  to 
time  be  deemed  necessary,  proper,  or  expedient 
for  putting  so  mu<^  of  the  bank  as  was  situate  in 
their  respective  districts  into,  and  for  maintaining 
the  same  in,  a  permanent  state  of  stability."  Aa  I 
read  the  report  [of  the  case,  and  as  I  know  tnm 
experience,  as  regards  other  similtu'  Acts  of  Fhr^ 
liament,  there  is  no  pretence  for  saying  that  thm 
ownership  of  the  banks  was  taken  away  txom 
landowners  and  put  in  t^e  commissioners.  They 
were  oonservators  and  nothing  mora.  Now  the 
Lord  Chancellor  says  this  :  "  The  commissioBers 
of  each  district  are  bound  by  the  Act  to  protect  tha 
lands  adjacent  to  tbe  banks."  So  they  were :  they 
were  as  much  bound  to  protect  the  hmda  adjacent 
to  the  banks  as  to  keep  the  lands  in  order  "  from 
inundation ;  and  they  were  authorised  by  the  Aot 
to  levy  a  rate  on  the  proprietors  of  the  distriot 
for  the  purpose  of  defraying  these  expenses." 
Again,  the  lands  adjacent  to  the  banks  of  oonrsa 
did  not  belong  to  them.  Then  it  was  alleged  that 
the  works  which  were  to  be  undertaken  by  the 
promotofi  of  the  Bill  in  Parliament  whidi  they 
were  opposing  might  be  injurioas  to  the  banks; 
and  the  question  was,  whether  the  commissionec 
was  authorised,  having  no  special  power  for  this 
purpose,  to  oppose  the  Bill  in  Parliament.  The 
Lord  Chancellor  suys  :  "  The  Bill  therefore  raises 
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this  propodtion  as  to  theconatrnction  of  the  Act ; 
that)  however  injorions  the  works  may  be,  the 
eonnBiasionera  are  not  antiiorised  to  expend  one 
ftrthing[  '.at  the  money  intmsted  to  their  oare  in 
preventing  them.  That  being  all  that  is  alleged 
in  the  pleadings,  and  the  role  being  to  take  the 
ease  as  atroagly  against  the  pleader  as  his  state- 
ments will  jos^fy,  I  mnst  assume  that  the  means 
are  likeljr  to  be  injorions.  Now,  it  is  dear  that,  if 
■otoal.iBivy  was  done  and  pr<]f>«r  measores  had 
been  taken  bj  tiie  oommissioners  to  prevent  it, 
they  would  be  entitled  to  their  expenses  so 
incan«d.  Fcur  every  tmstee  is  entitled  to  be 
allowed  the  neoeeoary  and  proper  expenses  in- 
carred  in  proteotiag  the  property  committed  to 
his  care."  Bat,  if  they  have  the  right  to  protect 
the  property  from  immediate  direct  injary,  they 
Kost  have  the  same  rights  where  the  injnry 
threatened  is  indirect  utA  probable.  Then  he 
goes  on:  "Iwish^tobenndrntood  thatlprooeed 
entirely  aa  the  pleadinga,  and  asenme  tukt  they 
state  a  case  in  woieh  the  works  contemplated  are 
likely  to  be  ii^arioas  to  the  banks  of  this  district, 
and  on  that  assumption,  although  there  is  nodirect 
authority  in  the  Act  for  the  application  to  the 
fntpoaoi  purpose,  I  think  it  is  incident  to 
the  powers  whidi  are  given  to  the  commia- 
■ianers,  and  to  l^e  dntiee  imposed  npon 
them."  It  comes  therefore  to  this,  that  a  Ml 
promoted  in  Parliament  which  the  oommis* 
■ioners  thought  w«ald  injure  the  lands  might 
be  opposed  by  them  on  the  ground  'Wat 
it  was  their  duty  to  protect  the  banks  and  the 
knds  a4jaoei:t,  and  not  en  the  ground  of  their 
basrii^  any  ri^t  of  property  either  in  the  txaJcs 
or  in  the  lands  adjoinw^  It  is  therefore  a 
decision  that  a  proposed  interference  by  Act  of 
Parliament  with  die  powers  of  the  oemmissianers 
and  with  their  duties,  is  snch  an  interference  as 
fairly  entitles  them  to  appear  before  a  committee 
of  either  Hoose  to  oppose  the  Bill.  Now,  when 
we  come  to  look  at  the  case  which  was  veiy  much 
oommented  on  in  the  case  of  Meg.  v.  The  Corpo- 
ration of  Sh^idUL,  viz.,  the  case  of  The  Attom&jf- 
ChMrdl  T.  The  Oorporaiion  of  Wigan,  which  is 
iworted  in  EJaye's  Beports,  whatever  view  we 
tatce  of  the  oonstmction  of  the  Act  of  Parliament 
pot  by  Wood,  Y.O.,  afterwards  Lord  Chancellor 
Hathwley,  we  shall  see  that  he  simply  founds 
Umself  m  JBrigkt  v.  North.  He  does  not  decide 
at  all  <m  the  notion  of  injury  to  property.  He 
MSBone  out  in  a  way  which  has  not  been  satis- 
iaotoiy  to  the  judges  of  the  Queen's  Benoh,  and,  if 
I IM^  humbly  say  so,  is  not  dtogetfaer  satisfaotofy 
to  me^  a  power  in  the  oarpomdon  to  restrain 
imManaee  generally.  But  having  found  that 
powar  and  the  duty  to  stop  nuisanoes  generally, 
iw  then  goes  on  in  this  way.  He  says  they  have 
a  pkun  daty  of  taking  oace  thew  atoll  be  no 
noiaaxtoe  in  1^  town.  Now,  assuming  he  is  rig^t 
ao  far,  then  I  think  there  is  no  poasiUe  fault  to 
be  iband  with  his  judgment.  The  real  difficulty 
in  tito  jftdgtaefxA  ia,  that  you  cannot  find  the 
power,  without  giving  to  the  restrieted  words 
of  the  seotion  iraich  he  oommented  on  a  very 
nweh  larger  meaning  than  they  fairly  bear. 
Ihat  really  is  the  criticism  on  the  judgment  of 
the  Court  of  Queen's  Bench,  or  at  least  by  three 
cf  tbejudges  of  that  court.  Bat,  if  yon  once  arrive 
•t  the  same  oonclnaion  as  the  Yioe-Chancellor  did, 
as  to  the  true  oonstmction  of  the  Bection,  that 
there  was  power  to  abate  nuisanoes  generally, 


and    the    duty    to    prevent    it,    I    think    his 
reasoning    is,    as    he    says    it    is,    exactly    in 
accordance  with    Bright   v.    North   (u&i    rupra). 
He  says :  "  It  seems  to  me  very  strange  to  si^, 
if  it  be  a  corporate  duty  to  prevent  nuisances,  and 
to  prevent  them  by  bye-laws,  yet  if  an  enormoaa 
ana  gigantic  nuisance  was  aboat  to  be  perpetuated, 
and  the  corporation  was  to  take  steps  by  a{^yin|t 
to  this  court,  through  the  aoedium  of  the  Attomey- 
Gteneral,    for   an    injunction    to    restrain    saw 
nuisance,  that  they  would  not  be  allowed  the  costi 
of  snch  a  tHt>Geediug."     And  then  he  goes  ok 
describing  this  nuisance,  of  taking  away  800,000 
gallons  ofwaters :  "  It  would  be  a  strange  thing  to 
say  in  the  case  of  a  continued  nuisance  of  that  de- 
scription, although  the  corporation  are  under  at 
least  a  moral  obligation  to  protect  the  town  from 
all  petty  nuisances,  yet  that  they  thall  not  by 
out  a  farthing  :to  prevent  a  large  nuisance  lin 
tiiat  to  all  the  inbabilanta  of  the  boroogh."    Amd 
BO  I  think  it  did.    That  is,  if  his  constmetite  of 
the  previoos  portions  of  the  Act  of  ParliameaA 
oould  be  supported.    Then,  as  he  lays,  it  is  a  eaaa 
of  duty,  which  is  interfered  with  by  the  proposed 
legislation.    It  is  a  case,  in  effect,  of  attempted 
deprivation  at  the  conxKation  of  a  part  of  uieir 
powers  and  duties,  and  they  onght  to  be  entitled 
to  prevent  it.    I  am  quite  aware  that,  when  the 
case  came  on  for  sjraieal,  the  judgment  is  by  no 
meims  so  clear.    Tne  appeal  case  is  reported  in 
5-  De  G.  M.  &  G.  52,  and  Knight  Bruoe,  L.J.  says : 
"  The  costs  in  question  were  inouned  by  measures 
which,  in  effect  merely  defensive,  were  taken  by 
the  corporation  of  Wigan,  not  nnaueeessfnlly  or 
uselessly,   for    the   purpose    of    preventing   or 
dimiushing  the  misohief  to  the  town  of  Wigan, 
that  certain  intended  proeeedings  (reasonably  ooa- 
sidered  as  likely  to  interfere  materially  with  its 
drainage,  and  so  to  render  the  air  leas  pure,  and 
cause    general  ioconvenimioaB    there)  were,  noi 
without   probable    grounds,   thought    likely    to 
occasion    misohief,    whio^     (not    solely     of     a 
public     nature)    might    well    have     bedn     ex- 
pected ■  to  be  also    prejadioial   to  the  property 
of  the  corporatim."     Now,  althongh  there  is  no 
statement  m  the  report  in  Eaye  of  any  injury  being 
alleged  by  the  bill,  I  see  it  was  alleged  in  ih» 
argument  that  the  ccnrporation  possessed  hooaea 
and  property  within  the    borough  likely  to  b* 
inj  nred,  and  I  gather  from  this  that  Knight  Brace, 
L.  J.  was  not  satisfied  with  the  reason  of  the  Yice- 
Ohanoellor  as  to  &ere  being  a  general  dnl^  to 
prevent  noiaaaoe  imposed  on  the  corporation,  and 
be  took  hcdd  of  this,  which  does  not  appear  from 
tiie  report  to  be  in  the  Bill,  that  tJiere  was  a  pro- 
bability   of  injuring   property.      Gertainiy,   tiie 
judgment  proceeds  on  no  other  ground,  and  th» 
same  remark  may  be  made  as  to  the  shorter,  bat 
by  no  means  leas  clear  judgment  of  Turner,  L.J. 
He  says:  "The  ]Cunioipal  Corporations  Ant  ooa* 
tains  no  express  provision  authorising  the  appliea- 
tion  of  the  funds  of  corporations  to  the  payment  dt 
expenses  incidental  to  the  protection  of  the  cor- 
porate property.      That   has    been  left  to    the 
general  law  whidi  sanctions  such  expenditure  if 
reasonably  and  propo-ly  incurred."     He  takes  tha 
other  view,  tha^  is,  that  tbe  Aot  is  silent,  but 
leaves  the  general  law  to  take  effect,  not  limitiaf 
it  to  the  words  "  necessary  expenditure."    "  The 
expenditure  in  qaestion  hm  was,  as  it  seems  to 
me,  incurred  bond  fidr,  for  tbe  protection  of  the 
corporation  property.     My  present  impression  is 
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tbat  it  was  reasonably  and  properly  incarred." 
Therefore  the  judgment  in  the  appeal  court  pro- 
ceeds simply  on  the  protection  of  the  corporate 
property.  It  does  not,  as  far  as  I  can  gather,  in 
the  slightest  degree  tooch  the  judgment  in  the 
conrt  below,  so  far  as  regards  the  latter  portion ; 
bat  I  think  the  appeal  court  doubted  whether 
the  former  part  of  it,  viz.,  the  proposition  that  it 
was  a  duty  of  the  corporation  to  restrain  nuisances 
generally,  should  be  supported.  Therefore  they 
confined  their  judgment  to  the  question  of  pro- 
perty. It  seems  to  me,  therefore,  looking  at  the 
authorities,  that  whether  we  take  the  one  view 
or  the  other,  whether  we  consider  that  under 
the  words  "necessary  expenditure,"  or  similar 
words  nsed  under  the  Act,  this  incidental 
ezpenditare  is  included;  or  whether  we  con- 
aiaer  that  the  general  law,  as  to  the  rights 
of  trustees  defending  their  property  and  privi- 
leges remains  unaffected,  that,  in  either  way,  if 
there  is  an  attack  by  proposed  private  legislation 
on  the  rights,  privileges,  and  duties  of  a  corpora- 
tion, that  corporation  is  entitled  to  defend  itself 
before  Parliament.  Now,  before  concluding  what 
I  have  to  say  as  to  the  law,  I  should  like  to  say  a 
word  or  two  as  to  the  recent  Act  of  Parliament. 
As  I  read  that  Act  of  Parliament,  it  very  much 
increases  the  responsibility  of  corporations  who 
choose  to  act  in  opposing  Bills  in  Parliament  with- 
out obtaining  the  sanction  of  the  ratepayers, 
because,  if  unsuccessful,  it  will  be  more  aifncult 
for  them  now  than  it  was  formerly  to  show  that 
the  expenses  ought  to  have  been  allowed,  iuas- 
mnch  as  they  could  have  readily  obtained  the 
sanction  which  would  have  protected  them  from 
all  consequences  of  want  of  success.  But  still  I 
must  read  the  Act  as  I  find  it ;  and  I  find  in  the 
8th  section  of  the  Act  these  words :  "  Nothing  in 
this  Act  shall  extend  or  be  construed  to  alter  or 
affect  any  special  provision,"  and  so  forth ;  "  or  to 
take  away  or  diminish  any  rights  or  powers  now 
possessed  or  enjoyed  by  any  governing  body,  or 
which  aie_  or  shall  be  vested  in  or  exercisable  by 
the  inhabitants  of  any  district  under  any  general 
or  special  Act."  The  ^result  therefore  is,  that  if 
the  municipal  corporation  had  a  power  prior  to  the 
passing  of  this  Act  to  oppose  this  Bill  in  Parlia- 
ment, that  power  is  certainly  not  taken  away,  and, 
to  use  the  words  of  the  Act,  diminished  by  the 
recent  statute.  I  now  eome  to  the  circumstances 
of  the  case,  and  I  must  say  I  think  it  is  a  very 
strong  case,  quite  distingpiishable  from  all  the 
cases  to  which  I  have  been  referred,  because,  in 
this  case,  the  corporation  had  a  special  series  of 
powers  and  duties  which  were  veiy  much  interfered 
with.  It  is  only  necessary  to  say  a  few  words  as 
to  the  history  of  this  markets  company  and 
the  corporation.  It  appears  that  in  1838  an 
Act  of  Parliament  was  passed  empowering 
the  corporation  to  buy  lands  in  the  borough  of 
Brecon,  and  to  make  markets,  and  giving  them 
all  sorts  of  authorities  and  so  forth.  Then,  not- 
withstanding the  powers  so  conferred  on  the 
corporation,  this  market  was  not  made,  or  not 
satisfactorily  made  ;  and,  in  1862,  an  Act  of 
Parliament  was  obtained  authorising  the  com- 
pany to  make  a  new  market  place  instead  of 
the  corporation,  and  transferring  the  market 
place,  and  the  property  which  the  old  corporation 
acquired  under  the  Act  of  1838  or  otherwise,  to 
the  company.  Then  the  markets  and  fairs,  and 
the  market  house,  market  places,  and  all  the  works 


connected  with  it,  are,  by  the  21st  section,  vested 
in  the  company,  t.e.,  they  are  taken  away  from  the 
corporation.  Ihen  certain  powers  are  reserved  to 
the  corporation  which  appear  to  me  very  impor- 
tant, and  certain  compensations  given.  By  the 
43rd  section  the  sum  of  2102.  a  year  is  by  the  Act 
charged  on  the  market  places,  and  the  tolls  in  favour 
of  the  corporation,  and  then  byasubsequent  section 
of  the  Act,  sect.  65,  the  company  is  empowered 
with,  but  not  without,  the  consent  of  the  corpo- 
ration, to  provide  and  maintain  slaughter-houses ; 
and  then,  by  the  80th  section, "  the  oompany  shall 
not  at  any  time  lower,  raise,  or  alter  auy  of  the 
tolls,  rents,  stallages,  and  dues  specified  in  the 
3rd  and  4th  schedules  to  this  Act  annexed  respec- 
tively, without  in  every  case  the  consent  of  the 
corporation.  By  the  82nd  section  the  company 
has  power  to  let  the  markets  for  three  years  only. 
Then  by  sect.  89,  "  the  company  and  the  corpora- 
tion from  time  to  time  may  enter  into  and  carry 
into  effect  all  such  contracts  with  respect  to  any 
of  the  purposes  of  this  Act,  and  in  accordance 
with  the  provisions  thereof,  and  all  matters  inci- 
dental  or  necessary  thereto  as  they  may  think  fit." 
Then  the  90th  section  saves  the  rights  of  the 
corporation,  except  where  they  are  expressly  taken 
away.  Well  now,  in  that  position  of  matters,  the 
corporation  had  both  rights  and  duties ;  e.g.,  it  was 
an  important  power  of  the  corporation  that  they 
had  a  veto  on  the  erection  of  slaughter-houses. 
Slaughter-houses  are  not  agrreeable  things  as  a 
general  rule,  and  no  doubt  it  was  considered  not 
desirable  to  vest  in  a  private  company  the  right  to 
put  slaughter-houses  anywhere  they  pleased  in 
the  town  of  Brecon.  Again,  the  powers  of 
altering  tolls  and  rates  is  a  very  important  power 
as  regards  the  regulation  of  a  market,  and  that 
again  was  not  left  to  the  company,  but  a  control 
WHS  given  to  the  corporation  of  Brecon.  Under 
these  circumstances,  the  company,  not  having  the 
power  to  erect  slaughter-houses,  or  to  nse  them 
rather,  without  the  assent  of  the  corporation, 
erected  them,  and  then  the  corporation  refused  to 
assent  to  the  use  of  the  slsnghter-hoaRes.  And 
to  obtain,  amongst  other  things,  the  right  to  use 
the  slaughter-houses  they  had  erected,  they  pre- 
sented a  Bill  to  Parliament,  and  this  Bill  in  Parlia- 
ment, presented  by  the  company,  contained, 
amongst  other  clanses,  a  power  to  nse  the 
slaughter-houses  already  erected,  without  any 
consent  of  the  corporation.  That  is  the  2ad 
section  of  the  Bill  in    Parliament.    It  was   for 

Eower  to  them  "  to  use  and  maintain  the  slaughter- 
ouses  already  erected  by  them  on  the  site  selected 
by  the  corporation  as  aforesaid  without  any 
further  consent  from  the  corporation,"  and  that 
they  should  be  deemed  to  be  part  of  the  market- 

?lace.  That  was  as  the  Bill  was  brought  in. 
'hen  the  Bill  also  proposed  that  they  should  have 
power  to  lease  the  market  for  ten  years  instead  of 
three,  and  it  also  proposed  that  they  should  have 
power  to  lower  the  tolls  without  the  assent  of  the 
corporation.  Lastly,  it  proposed  that  they  should 
be  empowered  to  sell  the  property  of  the  company 
to  the  corporation,  that  the  corporation  should 
have  borrowing  powers  conferred  on  it  to  raise  the 
money  to  pay.  This  Bill  the  corporation  opposed, 
and  not  altogether  unsuccessfully,  because  as  re- 
gards the  slaughter-houses  the  first  amendment 
made  was  that  it  should  be  sent  to  a  referee  to  certify 
whether  the  slaughter-houses  were  fit  for  use  or 
not.    I  am  stating  it  shortly.    Then  in  the  House 
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«[  Commons  it  was  not  sent  to  the  named  referee, 
bnt  to  a  person  to  be  appointed  by  the  Local 
Government  Board — I  think  at  the  request  of  the 
corporation  or  of  the  company — so  that,  instead  of 
nving  the  company  power  to  use  the  slanghter- 
bonsee,  effect  was  g^ven  to  the  objection  of  the  cor- 
poration that  .they  'were  not  fit  for  nse.  For 
the  committee  must  have  come  to  the  conclnsion 
on  the  evidence  that  they  were  not  to  be  used 
imtil  they  were  certified  to  be  fit  for  nae  by  the 
person  nominated.  That  appears  to  me  to  be  a 
very  important  sncoesa — so  important  that  it  does 
not  matter  whether  they  did  succeed  or  did  not 
sncceed  on  all  the  grounds  of  their  opposition, 
because  on  some  of  the  other  points  they  were 
not  so  snocessfuL  That  being  so,  is  it  tolerable 
that  an  individual  or  private  company  shall  take 
away  from  the  corporation  the  right  conferred  on 
it  by  A  private  Act  of  Parliament  to  object  to 
erection  or  use  of  slanghter-honses  which  the 
corporation  consider  unfit  or  improper  for  use, 
tad  shall  say  to  the  corporation,  "  'Son  shall  not 
be  entitled  to  oppose  my  Bill  in  Parliament ;  I 
will  pass  it  in  spite  of  yon  behind  your  baok  P"  I 
think  such  a  decision  would  be  perfectly  irra- 
tional. Sach  a  privilege  is  a  valuable  privilege 
conferred  on  a  corporation.  Then  there  is  a 
minor  point,  but  still  that  is  a  very  important 
point.  The  corporation  has  a  seonrity  on  the 
market  rates  amongst  other  things — no  doubt 
onl^  for  2101. ;  bnt  the  corporation  has  a  right  to 
saj,  "You  shall  not  lower  the  market  rates 
without  my  consent."  Is  an  indi  ridual  or  private 
company  to  take  the  right  to  lower  the  market 
ntes,  which  may  actually  diminish  the  property 
of  the  company  in  the  2102.  P  That  is  a  very 
small  point ;  bnt  it  may  be  a  material  point.  As 
r^rds  the  keeping  up  of  the  market,  and  the 
wd&re  of  the  inhabitants  of  the  town,  it  by  no 
means  follows  that  lowering  the  market  rates  may 
be  beneficial  to  the  town.  It  may  so  lower  the 
interest  of  the  company  as  to  prevent  the  markets 
being  kept  in  an  efficient  state ;  and  it  appears  to 
me  that  the  privilege  or  right  of  the  corporation 
to  assent  to  the  lowering  of  the  market  rates  is 
one  which  ought  not  to  be  interfered  with  by  any 
individual  or  any  company  withont  giving  the 
corporation  the  option  of  opposing  it  in  Farlia- 
nent.  Then  we  come  to  the  third  ground,  which 
is  very  important — that  the  general  power  of 
contracting  given  by  the  first  Act  is  hmited  to 
the  purposes  of  that  Act.  We  have  now  a  new 
company  imposed  on  the  corporation,  and  a  power 
to  bay  on  the  terms  fixed  by  the  Act,  the  power 
to  borrow  the  money  to  complete  the  purchase. 
I  know  that  it  is  an  option,  out  a  very  serious 
option.  Is  not  the  corporation  to  be  heard  as  to 
the  reasonableness  of  the  terms  P  They  did  ob- 
ject to  one  of  the  terms.  If  it  is  not  to  be  heard 
this  might  happen,  that  it  may  become  very 
desirable  to  purclmse,  and  although  the  terms 
are  not  fair  terms,  the  corporation  having 
no  other  means  of  purchasing,  must  pur- 
chase on  those  terms.  Bnt  if  the  corporation 
can  be  beard  before  the  committee  of  the 
House  of  Commons  or  the  House  of  Lords, 
the  corporation  can  then  insist  on  the  terms 
being  fair :  "  Give  me  the  power,  but  give  it  me 
on  flur  terms."  And  I  think  for  myself,  it  is  the 
very  heart  of  the  interest  of  the  corporation,  if  I 
may  say  so,  that,  as  to  the  terms  of  the  purchase, 
they  are  entitled  to  be  represented.    It  is  such  an 


interference  with  the  corporation,  qua  corporation, 
both  as  regards  its  rights  and  duties,  and  as 
regards  its  prcpertv,  that  I  cannot  imagine  it 
can  be  fairly  said  it  is  not  connected  with  the 
purposes  for  which  the  corporation  exists.  I  say 
nothing  about  the  three  years  instead  of  the  ten. 
That  is  a  very  small  point.  I  think  I  have  said 
enough  to  show  that  this  is  the  kind  of  active 
interference  with  the  corporation  itself,  and  with 
its  rights,  duties,  and  property,  which  entirely 
puts  the  case  out  of  the  class  of  cases  I  have 
Deen  considering.  It  really  comes  much  closer  to 
the  other  class  of  cases,  viz.,  an  action  to  recover 
from  the  corporation  a  part  of  its  property  or  to 
deprive  it  of^  a  part  of  its  privileges.  It  appears 
to  me,  rightly  considered,  that  the  corporation  has 
by  law  the  right  to  apply  its  funds  in  opposing 
such  a  Bill  as  this ;  and  that  therefore  the 
information  fails,  and  must  be  dismissed.  I 
ought  to  have  noticed  before  an  argument 
addressed  to  me  about  the  assent  of  the  rate- 
payers. I  did  not  notice  it  for  this  reason. 
They  said  a  majority  of  the  ratepayers  are  in 
favour  of  the  Bill  That  may  be  so  now,  but  the 
corporation  is  governed  by  its  town  council, 
which  is  a  representative  body  of  all  the  rate- 
payers, and  I  am  not  aware  of  any  means  by 
which  the  town  council  can  be  controlled  by  the 
ratepayers,  except  by  the  system  of  not  re-electing 
them  when  their  tinie  oomes  round,  which  system 
is  very  likely  to  be  enforced  in  the  present 
instance  if  the  town  counoU  do  not  carry  out  the 
views  of  the  ratepayers. 

Solicitors  :  f^iOeitu,  Blyth,  and  Faiuhau,  for 
Cohb  and  Tndor,  Brecon;  Oeax  and  Son,  for 
John  WiUiam*,  Brecon. 


Batv/rday,  Feb.  15. 

(Before  Jzssel,  TSSB,.) 

Be  FassHmiJi's  Tbusts.  (a) 

Egititable  <usignment  —  Priority  of  cutigneet — 
Notice. 

The  rtOe  of  Dearie  v.  Hall  (3  Buss.  1),  {hat  the 
second  assignee  of  an  equitaJile  interest  without 
notice  of  a  former  assignment  of  which  the  trus- 
tees have  received  no  notice,  obtains  by  giving 
notice  to  the  trustees  priority  over  the  first  assignee, 
holds  good  where  the  first  assignment  was  made 
by  the  person  origiruMy  entitled,  and  the  second 
by  his  executor  or  administrator,  or  other  person 
d[aiming  through  or  under  him. 

AnOVTISVD  StTHUONS. 

The  question  in  this  case  for  the  decision  of  the 
court  was  one  of  priority  between  two  assignees, 
each  of  whom  claimed  to  be  entitled  to  the  share 
of  the  debtor  in  the  estate  of  a  testator. 

Frederick  Freshfield,  by  his  will  dated  1st  April 
1864,  bequeathed  certain  shares  in  his  residuary 
estate  to  Philip  William  Freshfield  and  Allen 
Freshfield,  who  were  carrying  on  business  as 
surgeons  at  Harwich. 

By  an  indenture,  dated  18th  March  1874,  for 
the  valuable  consideration  therein  mentioned,  the 
said  Allen  Freshfield  assigned  to  Philip  William 
Freshfield  all  his  furniture,  effects,,  book  and 
other  debts,  and  chattels  of  every  kind  whatsoever 
and  wheresoever,  upon  trust  for  his  creditors  as  in 
the  eaid  indenture  mentioned. 

(a)  Sepetted  by  J.  E.  TnOKPaoa,  E:q.,  BMrl»ter*ta*w. 
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No  notice  of  this  assignment  wm  given  to  the 
truBteea  of  Frederick  Freshfield's  will. 

On  the  8th  Aug.  1874  Allen  Freghfield  died,  and 
his  widow,  Mary  Freshfield,  was  his  ezeontrix. 

By  an  agreement,  dated  the  7th  May  1878,  Mary 
Freshfield  assigned  her  late  hnsbaad's  interest 
under  Frederick  Freshfield's  will  to  Theophilua 
Holme  in  consideiation  of  752. 

Holme  g»T«  notice  of  this  assignment  to  Frede- 
rick Freebfield's  tmstees. 

Philip  William  Freshfield  also  died,  and  his 
estate  was  being  administwed  by  the  oonrt  in  a 
creditor's  action  of  Dwrrant  y.  Freshfield,  to  whiob 
his  executors  were  defendants.  They  now  claimed 
Allen  Freshfield's  share  under  Frederick  Fresh- 
field's wQl,  by  Tirtne  of  the  indenture  dated  18th 
March  1874. 

Croiby  for  Philip  William  Freshfield's  execu- 
tors. 

Evorit  for  Hnlme.— The  want  of  notice  is  fiktal 
to  the  claim  of  the  executors.    See 
Dearie  t.  BM,  3  Sua  1 ; 
Lloyd  T.  Banla,  L.  Bap.  4  £q.  222 : 
And  the  ohms  dted  in  2  While  &  Tudor  L.  C.  p.  783 
(Sthedit.) 

JxssBi,  M.B.— It  is  very  remarkable  that  the 
exact  point  raised  by  this  summons  seems  never 
to  have  been  decided.  I  must  now,  theref(»%, 
decide  it  on  principle.  The  mles  of  law  applicable 
to  this  ease  are  laid  down  by  Sir  Thomas  Plumer 
in  the  case  of  Dearie  v.  Hail,  which  is  reported  in 
S  Buss.  1.  Looking  at  that  case,  I  find  Sir 
Thomas  Plumer  expresses  himself  thus,  p.  13: 
*'  Whatever  dlligmoe  may  be  used  by  a  puisne 
incumbrancer  <w  purchaser;  whatever  inquiriee 
he  may  make  in  order  to  investigate  the  title,  and 
to  ascertain  the  exact  state  of  the  original  right  of 
the  vendor  and  his  oontinaing  right,  the  trustees, 
who  are  the  persons  to  whom  application  for  infor- 
mation would  naturally  be  made,  will  truly  and 
unhesitatingly  represent  to  idl  who  put  qnestions 
to  them  that  the  fund  remains  the  sole  abscdnte 
property  of  the  proposed  vendor.  These  incon- 
vemenc^s  and  mischiefs  are  the  natural  ooose- 
quences  of  omitting  to  give  notice  to  the  trustees, 
and  they  must  be  considered  as  foreseen  by  those 
who,  in  transactions  of  that  kind,  omit  to  give 
notioe;  for  they  are  the  consequences  which, 
in  the  experience  of  mankind,  usually  follow 
such  omissions.  To  give  notioe  is  a  matter 
o{;no  difficulty,  and  whenever  persons  treating  for 
a  ehote  in  action  do  not  give  notice  to  the  trustee 
or  executor,  who  is  the  legal  owner  of  the  fund, 
they  do  not  perfect  their  title ;  th^  do  not  do  all 
that  is  neoesaary  inorder  to  make  tine  thing  betong 
to  them  in  proTermoe  to  all  other  persons,  and 
they  become  in  some  respects  responsible  for  the 
easily  foreseen  consequence  of  their  n^ligoioe." 
Then  when  the  same  case  came  before  Lord  Lynd- 
horst  on  appeal,  he  raqsressed  himself  (lb.  p.  68) 
to  the  same  efEeot,  and  held  that  notice  was  neoes- 
Mryin  order  that  third  parties  might  not  be 
deceived  by  the  apparent  possession  and  owner- 
lAip  remaining  in  a  person  who  was  not  in  fact 
the  owner,  and  that  the  act  of  giving  notice  was 
in  a  COTtain  sense  and  degree  a  taking  possession 
of  the  fund,  inasmuch  as  after  notioe  given  the 
trustee  of  the  fund  became  trustee  for  the 
amignee.  I  will  state  shortly  the  facts  of  the 
present  case.  A  man  mortgages  his  equitable  in- 
terest in  a  trust  fund ;  the  mortgagee  gives  no 


notice  to  the  trustees ;  the  mortgagor  after- 
wards dies,  and  his  widow  and  executrix  sella 
the  property  to  a  purchaser  for  value,  who  baa  no 
notice  of  the  prior  assignmoit;    the  porohaaer 

fives  notice  ol  his  assignment  to  the  trustees. 
t  has  been  argued  before  me  that  after  the  firat 
assignment  the  executrix  took  nothing,  and  had 
therefore  nothing  to  sell ;  that  argument,  lunr- 
ever,  applies  to  every  case  where  there  are  tmo 
assignments.  But  the  rule  Ud  down  in  Dearie  ▼. 
HaU  {«Ai  sup.),  does  not  depend  upon  that,  bat 
upon  the  power  of  the  assignor,  who  has  concealed, 
the  prior  assignment,  to  carry  his  title  into  tba 
market  as  a  bond  fide  title,  and  selling  or  assign- 
ing it  again.  In  my  opinion  the  case  of  tliB 
executor  or  administrator  of  an  assignor  is  exactly 
the  same  as  that  of  Uie  assignor  himself,  and  Sv 
Thomas  Plumer's  observations  apply  as  npliyto 
the  one  case  as  to  the  other.  The  ne^ligenoe  oE 
the  first  assignee  enabled  the  executrix  to  ooniA 
before  the  wond  as  absolute  owner,  and  the  second 
assignee  believed  that  she  was  so.  In  mj  opinion 
this  is  exactly  what  was  intended  to  be  gnardad 
against.  I  decide,  therefore,  that  the  rule  ia. 
Dearie  v.  HaU  applies,  and  that  the  second 
assignee  is  entitled  to  the  fund. 

SoUdtors:  Batty  and  Whitthome;  E.  W. 
Christmas.  

/on.  27  and  38. 

(Befora  Malehb,  V.G.} 

NcwuroTON  Local  Boakd  «.  GoTcmfiHAK  Looai. 

BOASD,    W.    H.     WiLUMSON,     AITD    The    Hdu 

BoTAKic  Gabobn  CoiiFAMT  (Lihixbd).  (a) 

Local  atUIiorUy—PuUie  E«ttlth  Ael  1875,  aaot.  SS 
— Disdiarge  of  contract  by  statute. 

By  a  deed,  dtUed  1874,  local  board  A.  agreed  vrilk 
locaL  board  B.  to  aJloto  B.  to  cause  the  sewers  of  B. 
to  eommtinioaie  wiO^  a  aetaer  of  A.,  provided  thai 
the  sewage  <tf  other  places  should  not  be  per- 
mitted by  B.  to  fa*s  into  the  sewers  cf  B.,  so  cm 
to  discharge  into  iA«  sewer  of  A.  Persons  in 
other  places  constructed  sewers,  connected  wH^ 
sewtrs  of  B.,  and  discharging  through  them  inte 
the  sewer  of  A.  B.  made  no  attempt  to  restrain 
them.  A.  daiimed  an  injunction  restraining  B. 
and  the  person*  in  other  places  from  eaiusing  or 
perndtling  the  flow  of  sewage  from  any  of  suek 
other  plaees  into  sewers  of  B.,  so  as  to  discharge 
ae  aforesaid. 

Held,  that,  (y  the  effect  of  the  PuhUe  Heallk  Act 
1876,  sect,  22,  the  contract  made  by  the  jproviso  in 
the  deed  of  1874  was  discharged,  and  me  person* 
in  other  plaees  had  a  right  to  connect  wih  the 
sewer  of  B.,  mOwui  making  any  appUeaiion  to  A. 
Dektibbbr. 

By  a  deed  dated  the  18th  July  1874,  to  wfaick 
the  Local  Government  Board  was  a  party,  the 
Kewington  Local  Board  agreed  to  allow  tha 
Cottingham  Local  Board  and  the  Hull  Local 
Board  of  Health  to  cause  the  sewers  of  tho 
district  of  the  Cottingham  Local  Board,  and  of 
part  of  the  district  of  the  Hull  Local  Board  of 
Health,  to  communicate  with  a  certain  outfaS 
sewer  of  the  Newington  Local  Board's  district,  ta 
be  constructed  by  that  board,  for  the  purpose  of 
the  out&ll  of  sewage.  The  deed  contained  tha 
following  proviso : 

(a)  SspoTttd  1>7  W.  BC  HAasis.  Ek.,  BuiM«r«tJ««. 
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Ptendecl  always  and  it  is  hereby  further  ajfreed  and 
deslazed,  that  so  far  as  practioable  ul  atorm  waters  from 
soch  districts  reepectiTehr  shall  be  prevented  from 
flowiDKinto  the  said  outfall  sewer  of  the  said  Newington 
lipeal  Board,  and  that  the  sewase  of  any  other  distncta 
«r  places  shall  not  be  permitted  by  the  said  Cot<ang:ham 
Loaal  Board  and  tiieir  sncoessors  and  the  said  Hnll 
Local  Board  of  Health  and  their  snooeBsorB  to  pass 
into  their  respeotiTe  sewers  so  as  to  discharge  into  the 
said  ontfall  sewer  of  the  said  Newington  Local  Board 
withoat  tiie  consent  in  writing  of  the  said  Newing^n 
Local  Board  first  had  and  obtained. 

The  plaintifEa  duly  oonstmcted  the  said  ontfall 
dnin  or  main  aewer. 

Two  reads  called  Princes  Avenne  and  Spring 
Buk  were  parts  d  the  bonndarr  of  the  distrint 
ol  the  Cottingham  Local  Board.  Sewers  were 
floastmcted  nnder  each  by  that  board,  that  nnder 
ike  former  diaoharging  into  that  nnder  the  latter, 
Mid  the  latter  into  the  plaintiffs'  main  sewer.  The 
Hon  Botanic  Garden  Company  (Limited),  herein- 
after called  the  Hnll  Garden,  owned  a  piece  of 
kad  not  in  the  distriot  of  the  Cottingham  Local 
Board,  nor  within  the  part  (A  the  district  of  the 
Hnll  Local  Board  of  Health  intended  to  be  drained 
IB  accordance  with  the  deed  of  1874.  On  part  of 
this  land  they  intended  to  lay  ont  a  lake  and  bnild 
TiDa  residences.  They  had  laid  down  sewers  for 
dtaiioBg  the  piece  of  land  and  carryiBg  away  the 
•Tsrflow  of  the  lake  and  the  sewage  of  the  villas, 
which  aewers,  with  the  conseot  of  the  surveyor  of 
the  Cottinghun  Local  Board,  they  had  connected 
with  th«  sewer  nnder  Spring  Bank.  In  spite  of 
the  plaintiffs'  remonstrances,  the  Cottingham 
Local  Board  and  the  Hnll  Gwden  were  allowing 
those  oewers  still  to  remain  so  connected.  Surface 
water  was  flowing  from  the  land  of  the  Hnll 
Garden  throngfa  their  sewer  into  tlie  Spring  Bank 
wool  and  thence  into  the  plaintiffs'  main  sewer. 
Wilfcinaon  owned  land,  also  not  within  the  ^hove- 
■iationfld  distriot  or  part  of  district.  He  intended 
tosraefe  boildinga  on  it,  and  had  hud  down  sewers 
hr  dnining  his  land  and  buildings,  and  intended 
t»  connect  them  with  the  sewer  nnder  Princes 
Afcnoe.  He  uplied  to  jasticee  to  assess  the 
esapennation  tc  be  paid  by  him  to  the  Cottingham 
Local  Board  on  making  snch  oonneotioa.  The 
Omim^iam  Loe^  Board  appeared  by  their  cleric, 
ind  noitber  assentsd  to  nor  opposed  the  apptiea- 
tian.  The  compensation  w<bb  assessed  at  1751., 
and  paid.  It  was  alleged  tfaatt  it  sewers  not 
wittin  the  district  of  the  Cottingham  Local 
Biard  ahoald  be  connected  with  suefa  of  that 
kavd's  sewers  as  discharged  into  the  plaintifib' 
■■n  sewer,  the  main  sewer  wonld  be  overcharged 
mi  in  great  danger  of  barstiag.  The  plain- 
tlA  had  not  given  any  such  consent  aa  mentioned 
ia  the  deed  of  1874.  They  claimed  an  injnnotion 
loalisiiiiug'the  defendants  from  causing  or  per- 
mitting any  sewage  or  surface  water,  ouier  than 
■7  arising  in  or  flowing  from  the  district  of  the 
Cottingham  Local  Board,  to  flow  or  pass  into  any 
of  the  sewers  of  that  board,  so  as  to  discharge 
iato the plajntiffs'  main  sewer;  and  from  causing 
4r  permitting  to  be  made  any  new  ontfall  into  any 
of  ib»  sewers  of  the  Cottingham  Local  Board 
wUdi  oommnnicated,  either  directly  or  indirectly, 
with  the  plaintiffs'  main  sewer,  whereby  any  snr- 
&coor  sewage  water,  other  than  as  aforesaid, 
might  flow  or  pass  into  any  of  the  sewers  of  the 
Cottingham  Local  Board,  so  aa  to  discharge  into 
tibe  plauitiffa'  main  sewer.  Each  of  the  defon- 
damnrred. 


Higgins,  Q.C.  and  MaenagMen  'for  the  Cotting- 
ham Local  Board. — The  proviso  does  not  operate 
to  prevent  sach  communications  as  at  the  ^te  of 
the  deed  were  anthorised  by  statute  to  be  made 
(Public  Health  Act  1848,  sect.  48 ;  Sanitary  Act 
1866,  sect.  9),  and  as  are  now  anthorised  by 
sect.  22  of  the  Public  Health  Act  1875.  At  the 
time  of  the  deed  any  owner  or  occupier  could  as 
a  matter  of  right  connect  with  the  drain ;  and  so 
now.  Having,  by  reason  of  the  statute,  no  power 
to  refuse  the  communication,  we  have  not  contra- 
vened the  clause,  for  we  do  not  allow  what  we 
cannot  prevent. 

9Ia»«e,  Q.C.  and  W.  Hatfield  Oreen  for  the 
plaintifb. — ^The  parties  to  the  deed  must  take  the 
proviso  as  qualified  by  sect.  28  of  the  Act  of  1875. 
As  to  the  exFect  of  sect.  22,  we  say  an  Act  only 
prevents  effect  from  being  given  to  a  contract 
where  it  makes  the  execution  of  the  contract  im- 
possible : 

Baily  V.  De  Cremigny,  19  L.  T.  Bep.  K.  S.  681 ; 

.  L.Ttep.  4Q.B.  m. 
So  far  from  the  contracts  being  now  impracticable, 
the  Act  gives  the  defendants  all  the  power  that 
they  can  want :  (sects.  15,  27,  173,  175.)  Haet  v. 
aai  (27  L.  T.  Eep.  N.  S.  291;  L.  Eep.  7  Ch.  699), 
on  the  effect  of  threatening,  is  the  same  as  this 
case. 

Higgina  in  reply. — ^The  proviso  was  taken  from 
the  Public  Health  Act  1872,  sect.  32.  Sect.  28  of 
the  Act  of  1875,  and  the  sections  of  the  earlier 
Acts  from  which  it  is  borrowed,  apply  to  agree- 
ments between  local  authorities.  Sect.  22  of  the 
same  Act,  and  the  corresponding  sections  of 
earlier  Acts,  app1j[  to  other  cases,  viz.,  cases 
where  communication  is  required  by  other  than 
local  authorities.  Baily  v.  De  Crespigny  is  in 
my  favour;  for  it  decides  that  a  covenantor  is 
equally  disabled  from  preventing  a  third  party 
from  doing  what  he  is  empowered,  eras  what  he  is 
required  by  statute  to  do,  and  therefore  is 
equally  relieved  from  liability  in  either  case. 

J.  Pearson,  Q.C.  and  Borthwieh,  for  Wilkinson. 
— I  had  only  to  deal  with  the  Cottingham  Local 
Board,  and  bad  nothing  to  do  with  any  agreement 
between  them  and  the  Kewington  Local  Board. 
Assume  that  at  the  time  of  the  deed  there  was  no 
enactment  equivalent  to  sect.  22  of  the  Act  of 
1875^  still,  when  that  Act  came,  it  repealed  the 
agreement  in  the  deed  as  to  Wilkinson : 

frauuiar  v.  KUcheU,  1  Salk.  97,  197,  198 ;  1  Ld. 
Baym.  317,  321. 

Olaste  for  the  plaintiffs. 

Ford  Norih,  Q.C.  and  B.  B.  Mogerg,  for  the  Hnll 
Garden. — It  is  said  that  the  words  in  sect.  22  of 
the  Act  of  1875,"lo«al  aathority,"  mean  all  the 
local  authorities  throngh  whoae  land  the  sewer 
passes ;  but  it  would  be  preposterous  to  suppose 
that  a  man  opening  a  sewer  baa  to  negotiate  with 
all  such  authorities ;  be  has  only  to  deal  with  the 
one  immediately  near  to  him. 

Mauits,  V.C^ — The  injunction  is  songfat  npon 
the  ground  ot  the  oontraot  entered  into  between 
the  two  local  boards  by  the  deed  of  the  18th 
July  1874w  The  meaning  of  the  proviso,  I  think» 
is  plain  enough,  that  the  Cottingham  board  are 
not  to  give  their  consent ;  so  far  as  they  can,  they 
are  not  to  permit  anj  persons  who  have  property 
not  4rithin  the  district  to  drain  into  the  Cotting- 
ham sewer,  thereby  increasing  the  qoantity  _  of 
sewage  to  be  thrown  into  the  Newington  diatiiot. 
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without  tbe  consent  of   the  Kewington   board. 
[HJB  Lordship  then  stated  the  facts  aboye  given  as 
to  Wilkinson.  J    As  far  as  Wilkinson  is  concerned, 
there  has  been  no  breach   of   the  undertaking 
according  to  the  express  words ;  beoiase  it  says 
that  the  sewage  of  any  other  district  or  place  shall 
not  be  permitted  by  the  Cottingham  board  to  flow 
into  their  sewer  so  as-  to    discharge    into    the 
Newington  sewer.    As  they  have  not  given  their 
consent,  but  have  remained  indifferent,  there  has 
not,  according  to  the  strict  letter  of  the  contract, 
been  any  breach  of  it.    They  have  neitJier  assented 
nor  diaaBnted,  but  have  stood  by  and  allowed  the 
anthorities  to  decide  what  they  thought  was  right 
according  to  the  law.    In  the  part  of  the  state- 
ment of  claim  relating  to  the  Euill  Garden,  there 
is  an  allegation  of  a  breach  of  contract,  because 
the  Cottingham  board  are  stated  to  consent,  and 
consenting  is  permitting.    Under  these  circnm- 
Btances  it  is  contended  that  there  has  been  sach  a 
breach  of  the  contract  entered  into  aa  entitles  the 
plaintiffs  to  an  injunction.    To  this  statement  of 
claim  each  of  the  defendants  has  demarred.    The 
defendants  maiolv  rest  their  cases  on  the  22nd 
section  of  the  Fnblic  Health  Act  1875,  and  if  that 
Act  does  apply,  then  the  plaintiffs  are  wron^  and 
the  defendants  right.    Before  I  read  the  section,  I 
may  say  it  appears  that  all  persons  within  the 
local  district  nave  an  absolute  right,  under  the 
2l8t    section,    to  drain   into  the  sewer,  without 
consent  being  given,  or  without  any  terms  being 
imposed  upon  them.    An  owner  or  occupier  of 
premises  within  the  district  is  not  bound  to  make 
any  compensation  whatever.     But  the  right  <A 
Wilkinson  and  the  Hull  Garden,  who  are  withont 
the  _  Cottingham  district,  depends  on  the  22nd 
section.    It  was  urged  that,  whatever  may  be  the 
effect  of  the  contract  of  the  18th  July  1874,  it 
is  superseded  by  the  Act  of  1875.    On  that  sub- 
ject, the  law  cannot  be  better  put  than  in  Brewttery. 
KiieheU  (1  Salk.  198),  though  it  is  an  old  authority: 
"Where  the  question   is,   whether   a   covenant 
be  repealed  by  Act  of  Parliament  ?    this  is  the 
difference,  viz.,  where  E.  covenants  not  to  do  an 
act  or  thing  which  was  lawful  to  do,  and  an  Act 
of  Parliament  comes  after,  and  compels  him  to  do 
it,   the    statute   repeals   the    covenant;     so,    if 
H.  covenants  to   do    a  thing  which  is    lawful, 
and    an    Act    of    Parliament     comes    in    and 
binders  him   from  doing   it,  the   covenant    is 
repealed.  _  But  if  a  man  covenants  not  to  do  a 
thmg  which  then  was  unlawful,  and  an  Act  comes 
and  makes  it  lawful  to  do  it,  such  Act  of  Parlia- 
ment does  not  repeal  the  covenant."    That  is  also 
followed  by  the  recent  case  of  BaUy  v.  Greapigny 
(«&tnip.).    There  it  was  held,  "that  the  defen- 
dant  was  entitled  to  judgment ;  for  the  defendant 
was  discharged  from  his  covenant  by  the  subse- 
quent Act  of  Parliament,  which  compelled  him  to 
assi^  to  the  railway  company,  and  so  put  it  out 
of  _  his  power  to  perform  the  covenant,  on  the 
principle  of  the  maxim,  lot  non  eogit  ad  impostU 
oiUa,  and  that  it  conld  make  no  dillerenco  whether 
the    company    were    only    empowered  or  were 
compelled  to  build  the  station  on  the  paddock." 
Now,  assnming  that  in  the  present  case  there  was 
a  covenant  between  these  parties,  originally  bind- 
ing between  them,  yet,  if  the  Act  has  aatnorised 
every  member  of  the  community  to  do  that  which 
the  Cottingham  boaid  bound  themselves  by  the 
covenant  not  to  permit  anyone  to  do,  when  the 
Act  says  what  the  22ad  section  of  the  Act  of 


1876  says,  it  seems  to  me   that  the  case  fUls 
strictly  and  literally  within  those  decisions,  that 
a  later  Act  of  Parliament  discharges  the  covenant 
between  the  parties,    iii.  Higgins  put  it  cor- 
rectly, that  the  defendants  could  not  prevent,  and 
therefore  did  not  permit.    That  is,  they  could  not 
prevent  the  owner  from,  doing  it,  because  Parlia- 
ment conferred  the  right  npon  him ;  and  if  they 
conld  not  prevent  him,  it  is  not  their  permission, 
bnt  that  of  the  law.    Mr.  Glasse  argued  that  the 
covenant  is  absolntelv  binding,  and  that  the  conse- 
quence of  a  repeal  of  it  womd  be  to  throw  great 
inconvenience   npon    the    Newington  board,  by 
overcharging  their  drainage  and  rendering  it  im- 
possible for  them  to  work  their  sewer  properly. 
The  answer  is,  that  at  the  date  of  the  deed  of 
1874  there  already  existed  the  9th  section  of  the 
Solitary  Act  1866  and  the  32nd  section  of  the 
Public  Health  Act  1872,  and  that  in  view  of  those 
sections,  when  the  Newington  board  entered  into 
this  arrangement,  they  were  bound  to  consider 
what  nnder  the  existing  law  was  the  chance  of  the 
dndnage  being  increaswL  They  were  bound  to  make 
their  sewer  of  the  sise  whioh  was  calculated,  not 
to  dispose  only  of  the  actual  sewage,  but  of  that 
sewage  which  would  be  added  to  it  in  the  exercise 
of  that  power  which  then  existed  and  undoubtedly 
exists  nnder  the  later  Act.    It  is  an  inconvenience 
which  they  were  bound  to  prepare  for.    It  is  tho 
right  of   every   owner  without    the    district  _  to 
consider  what  will  be  most  convenient  to  lum. 
[His  Lordship  then  pointed  oat  that  the  map 
showed  that  the  most  convenient  sewer  for  the 
Hull  Garden  was  the  sewer  of  the  Cottingham 
board,  which  also  was  the  convenient  sewer  for 
Wilkinson.]    Another  topic  of  Mr.  Glasse  was  that 
Wilkinson  and  the  Hull  Grarden  were  bound  to 
apply,  not  only  to  the  Cottingham  board,  but  to 
the  Newington  board.    I  cannot  agree  with  that, 
because  tOB  Aot  gives  them  this  right.      [His 
Lordship  read  from  the  22nd  section  of  the  Act 
of   1875,  and  continued  :^     The  local  aathority 
mentioned  in  this  section  is  the  local  aathority  of 
the  district  adjoining ;  that  local  authority's  is  the 
drain  into  which  the  sewage  is  to  be  poured,  and 
no  other.    The  section  prevented  the  Cottingham 
bocffd  from  objecting  to  the  making  of  the  cnnneo- 
tion  by  the  other  defendants.  The  qaestion  whether 
the  Newing^n  board  may  be  entitled  to  a  portion 
of  the  compensation  paid  by  Wilkinson  to  tho 
Cottingheun  board  is  a  matter  between  the  two 
boards  that  has  nothing  to  do  with  the  questions 
raised  in  this  action.    Tnerefore  it  appears  to  me 
that  the  Cottingham  board,  have  not  done  any- 
thing which  by  law  they  were  not  bound  to  do. 
Wilunson  has  done  nothing  which  by  law  he  was 
not   entitled  to   do,  and    the    same  observation 
applies  to  the  Hull  Gwden.    The  three  demurrers 
will  be  allowed  with  costs. 

SoUcitor  for  the  plaintiffs,  0.  A.  Wright,  agent 
for  /.  B.  W.  Eldridge,  HaU. 

Solicitor    for    the   Cottingham   Local  Boaid, 
A.  B.  Oldman,  agent  for  /.  Seymour  Mots,  Hall.       ^ 

Solicitors  for  Wilkinson,    Fremkiah  and  Buf 
ehanan,  agents  for  Frankiah  and  Kingdon,  Hall. 

Solicitors  for  Hull  Garden,  Miller,  Bmith,  and 
Bell,  agents  for  Tenney  and  Dawber,  Hall. 
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Jan.  17  and  Feb.  5. 

(Before  Bacon,  V.O.) 

AsAiB  V.  YoTmo  Aim  othebs.  (a) 

PraeUca — Patent  aetion — Admission  of  evidence  in 
reply — Patiieulars  of  objection  —  Injunction 
agmnet  marier  of  a  ship  using  pumps,  an  in- 
JriitgemeiU  of  patent,  a»  well  as  against  manu- 
faehtrere — Oott*. 

Aetion  dainwng  an  injunction  against  the  master 
of  a_  ehif  in  lohieh  a  set  of  pumps,  alleged  to  be 
on  infringement,  vias  used,  as  well  as  against 
the  makers.  Plaintiff  brought  evidence  at  the 
trial  in  tupport  of  the  case  raised  by  his 
pieadinga  and  partiiulars  of  infringement,  and 
to  meet  the  eaie  raised  by  defendants  on  their 
pleading*  and'pariieulars  of  objeetions.  The  de- 
fendante  went  iiUo  evidence  on  a  much  wider 
M*tM  (kan  that  raised  by  the  pleadings,  Sre.  The 
jiaint^  applied  to  adduce  evidetice  in  reply  by 
adducing  inetanee*  of  infringement  other  than 
thoee  mentioned  in  ike  particulars  of  infringe- 
ment, and  which  he  had  obtained  during  the 
eowree  of  the  trioL 

Hdd,  that  wader  the  evreameUmcea  he  was 
entiil»d  to  bring  in  this  evidence. 

Ii^uneHon  granted  against  the  master  of  the  ship, 
ae  well  a»  against  the  manufacturers,  the  manu- 
facturers being  ordered  to  pay  the  costs. 

This  was  an  action  to  restrain  the  infrinfifement 
of  the  plaintiff's  patent  for  the  manufooture  of 
ahipe'  pumps.  The  plaintiff's  speoifications,  filed 
on  the  4ch  Oct.  1867,  sUted  that  the  patented  in- 
vention consisted  in  constructing,  as  therein 
deacribed,  a  doable-actine  pnmp,  chiefly  intended 
for  nee  on  board  ship,  the  chief  characteiistio  of 
which  was  a  morable  cylinder  cover,  and  which 
the  specification  described  as  follows : 

The  top  ot  the  oloaed  cylinder  oonsUts  of  a  metal  oorer 
Utag  oloMly  round  the  plonger  rod,  yet  so  as  to  allow 
of  its  Blq>piDg  npon  it  when  forced  upwards  by  the  water 
to  be  disonaTyd  dnrin^  the  aeoendina^  stroke,  at  tiie  oon- 
etnsion  of  whieh  it  again  descends  to  ita  ordinary  position, 
and  rests  upon  the  flange  or  rim  at  the  top  <^  the 
cylinder.  It  tfaersfore  acts  both  as  a  cover  to  the 
ejiinder  and  as  a  valve  to  allow  of  tiie  discharge  of  the 
water. 

The  phuntiff  discovered  that  pnmps  which  he 
believed  to  be  an  infrinftement  of  his  patent  rights 
were  in  use  on  board  the  British  ship  Polynesian, 
•nd  in  Sept.  1877  he  commenced  an  action  against 
Junes  Yonof;,  the  master  of  that  vessel,  to  restrain 
him  from  using  any  pamps  that  were  constructed 
aooording  to  his  invention,  or  only  colourably 
diSeringtherefrom.  The  makers  of  these  pnmps, 
Messrs.  Wallace  and  Co.,  of  CJovan,  were  subse- 
quently added  as  defendaots  during  the  course  of 
toe  action,  and  the  plaintiff,  by  his  amended  state- 
ment of  claim,  after  alleging  that  the  defendauta, 
Wallace  and  Co.,  had  manufactured  and  sold  in 
oousidctrable  numbers  pumps  made  according  to 
the  plaintiff's  invention,  or  only  colourably  differ- 
ing therefrom,  in  addition  to  the  relief  already 
claimed  against  the  defendant  Young,  claimed  an 
injunction  ^rainst  the  defendants  Wallace  with 
aoooonte  and  the  relief  usual  in  such  actions. 

The  defendants  Wallace,  by  their  statement  of 
Wence^  admitted  that  they  had  supplied  the 
pnmps  used  on  the  Polynesian,  but  denied  that 
the  said  pumps,  or  anv  pumps  manufactured  by 
warn,  were  constructed  according  to  the  plaintiff's 


(•)  Boortad  by  W.  C.  Davixs.  Eiq.,  Burister.at-Law. 


invention,  or  that  they  had  in  any  way  infringed 
any  patent  right  belonging  to  the  plaintiff,  and 
took  objections  to  the  plaintiff's  apncificationf. 
Particulars  of  breaches  complained  of  were  (under 
15  &  16  Vict.  c.  83,  s.  41)  delivered  in  due  coarse, 
in  which  eight  vessels  were  specified  as  being  fur- 
nished with  pumps  made  and  sold  by  the  defen- 
dants, and  that  in  each  case  such  pumps  were  fur- 
nished with  a  loose  metal  cover  to  the  pump 
cylinder,  fittine  loosely  round  the  plunger  rod, 
and  capable  of  acting  both  as  a  cover  to  the 
cylinder  and  as  a  valve.  Particulars  of  objection 
in  support  of  their  defence  were  also  delivered  by 
the  defendants  Wallace  and  Co.  in  due  course. 

The  evidence  was  all  taken  viva  voce,  and  the 
plaintiff  at  the  trial  adduced  evidence  in  support 
of  the  case  made  by  his  pleadings  and  particulars 
of  breaches,  and  to  meet  issues  raised  by  the  de- 
fendants Wallace  and  Co.  on  their  statement  of 
defence  and  particulars  of  abjections.  The  evidence 
went  particularly  to  prove  that  the  cylinder  covers 
in  the  vessels  specified  were  movable,  and  an  in- 
fringement of  the  plaintiff's.  After  the  close  of  the 
C'ntiff's  evidence,  the  defendant  Bobert  C.  Wal- 
stated  in  his  examination  that  these  cylinder 
covers,  nhen  the  pnmps  went  off  his  premises,  wera 
fastened  down,  and  that  he  never  constructed  a 

Sump  in  which  the  cylinder  cover  was  not  fastened 
own  in  some  way  or  other,  and  in  which  the 
cylinder  cover  was  not  heavier  than  a  valve  de- 
scribed during  the  trial  as  "  the  No.  4  valve." 
With  reference  to  this  valve  it  had  been  shown  by 
the  plaintiff  that  if  the  loose  cyclinder  cover  were 
lighter  than  the  valve,  the  former  would  act  as  a 
valve  in  the  manner  claimed  by  the  plaintiff. 

After  this  evidence,  and  during  the  course  of 
the  trial,  the  plaintiff  applied  for  leave  to  adduce 
evidence  in  reply  by  giving  instances,  of  ships 
other  than  those  included  in  the  particulars  of 
breaches,  and  which  had  recently  come  into  port, 
in  which  pump^  alleged  to  be  infringements  were 
fitted. 

£'a«^  Q.O.  and  Ohadwyek  Healey,  for  the  plain- 
tiff.—vThe  evidence  of  the  defendants  is  much 
wider  than  the  issue  raised  by  them  in  their 
pleadings.  Not  content  with  meeting  our  par- 
ticular cases  of  infringement,  the  defendant 
B.  C.  Wallace  states  that  he  never  made  a  pump 
in  which  the  cylinder  cover  was  not  fastened 
down,  or  with  a  cylinder  cover  lighter  than 
111b.  in  a  6in.  pnmp,  that  is  lighter  than  the 
No.  4  valve.  Where  a  defendant  in  the  course 
of  the  trial  raises  such  new  issues  the  plaintiff 
has  a  right  to  bring  rebutting  evidence : 

Peitn  T.  Joei;,  14  L.  T.  Bep.  N.  S.  405 ;   L.  Bep 

2Eq.  814; 
Wrioht  V.  WOcoB,  9  C.  B.  650  ; 
Taylor  on  Evidence,  357. 

MeCh/mont  {Aston,  Q.C.  with  him)  for  the  de- 
fendants Wallace  and  Co. — There  is  no  affidavit  as 
to  the  nature  of  the  evidence  they  propose  to 
addnoe.  We  did  not  know  the  substance  of  this 
application  until  the  matter  was  opened  in  court; 
the  only  notice  we  received  was  a  letter  stating 
that  an  application  for  leave  to  adduce  fresh 
evidence  would  be  made  this  morning.  This  is 
an  attempt  to  set  np  an  entirely  new  case,  or 
to  set  up  new  particulars  of  breaches ;  as  the 
instances  which  wiU  be  given  in  evidence  in  reply 
are  not  included  in  the  particulars,  such  evidence 
is  inadmissible.  In  Penn  v.  Jack  {supra)  the 
evidence  in  reply  related  to  one  of  the  ships 
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[Ceax.  Dit. 


mentioned  in  the  particalars ;  that  is  not  the  oasd 
here. 

°   Sir  H.  Jaehson,  Q.C.,  for  the  defendant  Yonng, 
took  no  part  in  this  argument. 

Bacon,  V.C. — Nothing  can  be  dearer  than  Mr. 
McClymont's  statement,  and  he  does  not  need  to 
make  any  apology  for  himself,  still  less  to  ask  for 
any  indalgcnce  from  me,  because  all  his  points 
have  been  pnt  with  the  most  perfect  distinctness, 
and  it  vronld  be  impossible  for  me  not  to  nnder- 
stand  what  he  said.  But  consider  what  tiie  nature 
of  the  application  is.  It  is  made  in  the  conrse  of 
the  trial.  I  must  consider  it  as  if  there  had  been 
no  interval  between  the  last  day  when  I  had  this 
case  before  me,  and  the  present  day  when  the 
present  discassion  goes  on.  The  suggestion  that 
there  mnst  be  an  afBdavit  is  made  nnder  the 
stress  of  the  case,  I  suppose.  Whoever  heard  of 
counsel  desiring  to  adduce  farther  evidence  by  pro- 
ducing an  afiSdavit.  It  is  enough  if  at  his  own 
peril  he  says,  "  Let  me  bring  this  evidence."  The 
court  never  requires  to  be  satisfied,  by  the  oath 
of  the  parties,  tnat  there  is  some  evidence  to  be 
adduced.  It  is  enongh  if  the  court  finds,  in  the 
existing  state  of  the  trial  pending  before  it,  cir- 
cnmstances  have  happened  which  justify  the  in- 
troduction of  farther  evidence.  It  is  a  matter 
of  right,  and  jnstice,  and  obligation  on  the 
court  to  permit  that  farther  evidence  to  be 
adduced.  Whatever  may  be  the  resnlt  of  it 
will  of  course  be  hereafter  considered.  That 
observation  covers  the  objection  which  has 
been  taken  that  the  statato  requires  that  when- 
ever the  plaintiff  has  to  allege  infringement,  he 
must  famish  particalars  of  it,  and  is  not  allowed 
to  travel  beyond  the  particulars  he  has  given. 
This  has  nothing  to  do  with  the  plaintiff's  allega- 
tion of  infringement.  The  plaintiff  has  proved  as 
well  as  he  can,  or  thinks  he  has  proved,  an  in- 
fringement. The  defendant  answers  him  in  the 
plainest  possible  manner.  He  says :  "  What  yon 
call  a  fastened  down  valve  is  an  old  pot-lid  cylinder 
cover  that  all  the  world  knows  about.  I  never 
made  acylinder  coverthat  weighed  less  than  111b.," 
and  the  plaintiff  desires  to  adduce  evidence 
(having  already  given  evidence)  more  particularly 
to  disprove  those  two  facts.  If  they  remain  with- 
out answer  or  explanation,  they,  added  to  the 
other  evidence,  will  be  conclusive,  for  if  it  be  true 
that  he  always  did  fasten  down  the  cylinder  cover 
\Kay. — Never  made  one  that  was  not  fastened 
down.]  I  mean  the  same  thing,  but  your  expression 
is  more  accurate  than  mine.  If  it  remams  with 
the  evidence  in  that  state  that  he  always  did  fasten 
down  the  cylinder  cover,  there  is  an  end  of  the  case 
alleged  by  the  plaintiff,  and  also  if  it  be  true  that 
he  never  made  one  that  weighed  less  than  111b., 
surely,  in  common  sense  and  reason,  the  plaintiff 
can  onl^  disprove  it  by  means  of  the  pumps  npon 
the  ships  which  have  been  mentioned,  and  by 
having  an  opportunity  of  adducing  evidence  on 
that  snbject.  He  does  in  his  partiaulan  state  all 
he  can  state.  What  he  enaeavonrs  to  prove 
is  met  by  the  suggestion  of  two  new  im* 
portant  facts  proved  by  the  defendant  upon 
Ais  oath.  It  would  be  a  total  denial  of  jns- 
tice, and  a  miscarriage  of  that  duty  which  is 
imposed  upon  the  court  to  investigate  the  trath 
of  the  &otB  alleged  before  it,  if  I  shut  my  ears  to 
the  allegations  of  the  plaintiff's  witnesses  in  this 
respect,  and  more  so  if  I  prevented  them  from 
coming  into  court.    It  would  be  so  plainly  mgast 


that  unless  there  were  some  positive  law  com- 
pelling me  to  inflict  that  injustice,  nothing  in  the 
world  would  induce  me  to  do  it.  Now  as  to  the 
cases  which  have  been  referred  to,  the  case  of 
Penn  v.  Jack  (supra)  at  least  is  an  instance  ia 
which  the  court,  actuated  by  the  motives  I  have 
been  endeavouring  to  point  oat,  said,  "  I  will  not 
have  a  new  trial  about  this,  I  will  not  put  the 
parties  to  that  expense ;  adduce  the  evidence, 
and  we  will  deal  with  it  when  it  becomes  neces- 
sary." Who  was  hart  by  thatP  But  the  other 
case,  Wright  v.  WiUcoss  (supra),  is  most  distinctly 
and  perfectly  in  point.  A  man  is  charged  witn 
stealing  chaff,  and  the  answer  is,  "  This  chaff  is 
not  yours."  It  might  be  diffioalt  to  identify  chaff. 
The  defendant  said,  "  This  cannot  be  your  ch^, 
for,  see,  there  is  a  lot  of  linseed  mixed  with,  it," 
and  that  seemed  to  be  a  perfect  answer ;  for  if  all 
that  was  found  in  the  defendant's  possession  was 
ohaff  and  linseed,  it  was  impossible  to  identify  it 
as  being  the  plaintiff's  chaff;  and  the  plaintiff 
said,  "  I  will  nndertake  to  show  you  that  this  man 
deals  in  linseed  as  well  as  ohaff,  and  that  he  has 
mixed  his  own  linseed  with  my  chaff."  The  court 
thought  it  was  quite  right  that  evidence  should  be 
adduced,  and  the  observations  of  Wyld,  GJ., 
upon  that  occasion  as  to  the  extent  of  the  court's 
discretion  are  worthy  of  all  attention,  and  are  of 
great  value,  because  it  is  no  privilege  that  the 
coart  exercisai.  It  has  no  right  to  say  arbi- 
trarily, '•  I  will  let  in  tliis  or  the  other  evidence." 
But,  It  being  necessary  for  investigating  the  ftcts 
and  attaining  the  ends  for  which  the  litigation  is 
proceeding,  the  court  says,  "  I  will  not  be  a  part^ 
to  deciding  a  case  in  which  some  evidence,  vrhicn 
may  or  may  not  be  material,  is  excluded  fiom  my 
notice."  And  then  the  time  at  which  the  applica^ 
tion  is  made,  is  also,  I  think,  unobjectionable.  The 
evidence  is  to  be  aiddnccd  from  ships  which  are 
about  to  sail.  No  delay  onght,  therefore,  to  take 
place.  Some  delay  has  taken  place;  but  it  is 
nobody's  faalt,  not  even  mine.    In  the  present  im- 

ferfeot  condition  of  the  case  as  it  stands  before  me, 
think  I  should  be  very  wrong  if  I  prevented  the 
plaintiff,  npon  any  qaestion  abont  notice  or 
regularity,  or  any  such  thing  as  that,  ttom  now 
proceeding  to  iiddaoe  the  evidence  which  he 
desires  to  lay  before  the  court,  and  I  am  certain 
the  defendant  cannot  be  injured  by  it — I  mean 
injured  in  any  sense  that  I  can  attend  to.  The 
subject  is  one  with  which  he  is  perfectly  vrell 
versed.  It  is  not  open  to  any  suggestion  that  tiie 
witnesses  may  have  been  tampered  with,  or  tAiafe 
there  may  be  any  advantage  gained  behind  the 
back  of  the  defendant.  There  is  no  such  thing  in 
the  case.  It  is  a  mere  matter  of  fact  as  to  the 
construction  of  the  pumps  on  board  certain  ships.  I 
think  I  mnst  allow  the  plaintiff  to  addnoe  this 
evidence. 

The  evidence  in  reply  was  then  taken. 

The  case  was  commenced  on  the  2lBt  Nov.  1878, 
and  continued  for  many  days  dnring  November, 
December,  and  JanuM-y.  Judgment  was  re- 
served. . 

Feb.  5. — Bacoh,  V.C.  delivered  judgment,  in 
which,  after  carefully  considering  the  evidence, 
specifications,  models,  &o.,  he  held  that  the  defen- 
dant's objections  to  the  plaintiff's  speciftoatioBa 
were  not  proved,  and  that  the  phuntiS's  specifica- 
tion was  sufficient  and  the  letters  patent  were 
v^id;    that  the  pomps  made  by  Wallaoe  and 
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Co,  would  not  have  been  an  infringement 
at  the  fiaintiS'B  patent  had  tbey  kept  to  tbeir 
original  plan  of  a  fixed  cylinder  ocrer,  or  cylinder 
cow  faeavier  than  the  No.  4  yalve,  bnt  that  as 
£roB  the  instances  adduced  by  the  plaintiff 
(ehiely  on  admisaion  of  farther  rebntting  eridenoe) 
it  appeared  that  all  the  corers  were  not  fixed,  and 
were  lighter  than  the  defesdant  had  stated  (i.«., 
lighter  than  the  Na  4  Talve)  there  had  been  an 
infringement.  An  injonction  was,  therefore, 
granted  in  the  terms  auced  for  by  the  plaintiff, 
against  both  the  defendants,  Tonne  and  Wallace 
and  Ca,  with  an  aooonnt  of  profits  directed  against 
the  defendants  Wallace  and  Co.,  who  were  also 

rdered  to  pay  the  oosts. 
Solioiton :  W.  W.  Wynne ;  MorUu  and  Cutler. 

Tumdim,  Bee.  17,  J878. 

(Before  Haix,  V.O.) 

Se  South  Dubhak  Ibok  Compaiit  ;   Suite's 
CASE,  (a) 

Cot^fony — Dirsefor — Mortgage  by  director — Com- 
paniea  Act  1862,  e.  43. 

Wi»»  a  firm,  one  of  vikote  mewii«r«  ie<u  a  Avrecior 
of  a  totpawy  w»  eowne  of  wmdimg^wp,  had 
advtmeed  Money  to  the  company  on  ihe  Meaiiriiy  of 
a  troMufmr  ofdtUowy  warrcwfo  of  iron,  and  the 
warrainta  were  trcmef erred  to  ihe  direetor  partner, 
M  U  was  eetabUtlud,  on  the  evidente,  thai  the 
SMwrtiy  entered  to  ihe  benefit  of  the  firm,  and 
Sure  laas  no  eTitry  of  the  transctetion  on  the 
regieter  of  mortgagee  of  the  company  <u  required 
hf  fta  43nl  eeetion  of  the  Compamiee  Act  1862  ; 

EtU,  Hat  the  doctrine  of  Ex  parte  Valpy  and 
Chaidin  (26  L.  T.  Bep.  N.  8.  228 ;  L.  Rep.  7  Ch. 
289),  and  Re  Natin  Iron  Ore  Cconpany  (34  L.  T. 
Rep.  N.  B.  777;  L.  R^.  2  Gh.  Die.  345),  did 
not  apply,  and  that  the  ee&urity  woe  not  for- 
frifed. 
AsiatraxKD  suimoHs. 

Ib  April  1674  the  Soath  Dnriiam  Iron  Com- 
pany were  anthorised  to  borrow  mmey  which 
•bonld  be  a  first  charge  on  tbeir  lands,  bnildings, 
and  fixed  plant ;  and  on  the  let  May  1875  Thomas 
Taylor  Ehnith,  Brothers,  a  firm  of  colliery  owners, 
one  of  th»  menbera  of  whidii,  Thomas  Taylor 
Smith,  IMS  a  directer  of  the  company,  lent  money 
to  the  oompany. 

The  company  gave  their  acceptance  to  ihe  draft 
of  tiie  firm  for  the  money  and  interest  due  in  Oct. 
1875.  Tbe  bill  was  twice  renewed  for  six  months, 
and  Hie  second  bill  was  on  the  4^  Oct.  1876 
retired  by  T.  T.  Smith,  in  whose  favour  tbe 
renewed  aeoeptanoas  were  drawn,  in  oonsideiation 
ot  tito  directors  passing  a  resolution  to  give  him  a 
receipt  for  990Z.  dae  from  him  upon  shares  held 
fay  him  in  tiie  cooipany,  and  of  their  givini;  him 
wanaiita  ior  2500  tons  of  pig  iron  bdongmg  to 
the  company  to  sacore  the  balance  due  on  tbe 
Ulla. 

Sntriss  were  made  in  the  oampany's  books 
etedifeuig  T.  T.  Smith  with  the  990i.,  and  leaving 
the  amoaiit  due  to  him  on  loan  accoont  at 
5iS8L  1Q».  Tbe  warrants  were  indorsed  and 
dsKvorad  to  him. 

In  Vareh  1876  T.  T.  Smith  received  part  pay- 
meat  of  tikis  sam,  and  returned  some  ot  the  war- 
fa)  ■•partaitr  J.  >•  Twmno>.  Ssa..  BanMu^feXaw. 


rants.  The  company  was  ordered  to  be  wonnd-up, 
and  he  then  had  warrants  for  1500  tons  of  iron  to 
seonre  a  debt  of  33932.  I0«.  and  interest.  Ko  entry 
was  made  on)  the  register  of  mortgages  of  these 
transactions,  and  the  iron  had  been  placed  upon 
the  premises  of  tbe  Cleveland  Iron  Stone  Com- 
pany, whose  warrants  had  been  issued  and  in- 
dorsed by  the  South  Carham  Iron  Copoapany,  and 
banded  to  T.  T.  Smith,  who;  was  tbe  managing 
partner  of  his  firm. 

T.  T.  Smith  deposed  that  part  of  the  firm's  funds 
was  invested  in  the  iron  oompaoy's  shares,  and 
that  in  Sept.  1872  a  payment  had  been  made  in 
respect  of  tbeee  shares  by  the  firm's  cheque.  Bnt 
the  shares  were  in  his  name  personally  becanse  he 
intended  to  become  a  director,  bnt  all  the  mem- 
bers of  tbe  company  knew  that  the  money  was  tbe 
firm's  mmey.  Other  payments  in  respect  oE 
shares  were  made  in  1874  in  the  firm's  name, 
and  payments  made  to  T.  T.  Smith  were  placed 
to  the  firm's  credit,  as  also  were  the  payments  of 
interesi  in  respect  of  tbe  loan. 

T.  T.  Smith  had  renewed  tbe  drafts,  and  gene- 
rally managed  the  above  transactions  in  his  own 
name,  becanse  he  was  the  managing  partner  of 
the  firm,  and  claimed  that  he  was  entitled  to  be 
pnt  into  possession  of  the  iron. 

The  liqaid^»r  applied  that  T.  T.  Smith  might 
be  ordered  to  deliver  up  to  him  the  warrants  for 
the  1500  tons  of  iron,  inasmuch  as  he  was  a  direc- 
tor, and  had  not  procured  or  seen  to  the  registra- 
tion of  his  charge  on  the  register  of  mortgages,  he 
being  a  director  of  the  company,  and  specially 
charged  with  that  duty. 

Osborne  Morgan,  O.C.  and  Procter  for  the  liqai- 
dator. — The  case  is  exactly  governed  by  Ese  parte 
Valpy  and  Cluiplin  (26  L.  'f.  Bep.  N.  S.  228 ;  L 
Bep.  7  Ch  ;289).  It  was  the  duty  of  Mr.  T.  T 
Smith  to  see  that  the  charge  me»  registered 
according  to  sect.  43  of  the  Companies  Act  1862, 
and  he  cannot  set  up  his  charae  as  against  credi- 
tors. 'That  case  has  been  followed  by  a  series  of 
authorities  all  in  the  same  direction,  and  being 
the  decision  of  a  court  of  appeal  is  binding  upon 
your  Lordship.  Tbe  Court  of  Appeal  decided  the 
same  way  in  the  case  of  tbe  Naiin  Iron  Ore  Oom- 
pany (34  L.  T.  Bep.  N.  S.  777 ;  L.  Bep.  2  Oh.  Div. 
345).  See  also  Re  Wynn  HaU  Ooal  Oompwny  (23 
II  T.  Bep.  N.  S  348;  L.  Bep.  10  Eq.  515.) 

Didrinson,  Q.C.  and  Caldeeott  for  T.  T.  Smith 
and  Co. — We  are  the  legal  and  equitable  holders 
of  the  iron,  and  are  treated  as  snob  by  the  ware- 
houseman who  considers  himself  our  agent.  No 
doubt  the  Act  of  Parliament  says  that  the  change 
ought  to  be  registered,  but  it  oannot  be  said  that 
the  security  is  invalidated.  (Lindley  on  Partner- 
ship,  p.  472.)  In  the  two  oases  before  the  Court 
of  Appeal  the  aot  was  the  act  of  the  whole 
firm.  In  Ex  parte  Vaipy  and  Chaplin  they  were 
tbe  solicitors  of  the  company  in  that  trane- 
actics.  lu  the  other  oase  tbe  onW  question  was 
between  no  registration  and  iasnffioient  registra- 
tion. Tbe  Mwter  of  the  B0U3  says  he  is  bonad 
by  the  decisions  in  the  Court  of  Appeal  so  far, 
and  so  far  only,  as  the  exact  oircumatanaes  of 
those  cases  exist.  See  tbe  case  of 

KnouUa  Uortgage  (37  L.  T.  Bap.  N.  S.  3S1 ;  L.  Bep  ^ 
6  C3i.  Diy.  556.) 

Morgan,  Q.C.  iu  reply. 

Hall,  V.O.—^This  case  is  cerfaunly  novel,  and  not 
without  difficulty  in  reference  to  the  anthoritieB 
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referred  to.    I  mast  oonsider  the  origin  of  this 
transaction.    There  was  a  loan  by  several  persons 
constitnting  a  firm :  they  were  the  persona  who 
lent  the  money.   Having  lent  the  money  originally 
it  does  not  appear  to  me  to  be  fair  on  a  reasonable 
construction  of  the  Act  of  Parliament  that  this 
Bhould  be  considered  a  case  in  which  at  least  those 
persons  who  were  members,   bat  not  directors, 
can  have  imputed  to  them  individnally  or  con- 
Btmctively  any  negligence  or  anything    in   the 
natare  of  omission  m  thoir  duty.    That  being  so, 
the  security  being  such  as  I  have  described  it,  as 
to  which  there  is  nothing  in  the  passage  which 
has  been  cited  from  Mr.  Justice  Lindley's  book,  it 
eeems  to  me  there  is  nothing  to  justify  me  in 
extending  the  operation  of  the  section  so  as  to 
apply  against  a  person  gnilty  of  no  omission  of 
dnty  or  personal  neglect.  Thereisnothingto  entitle 
the  liquidator  as  against  those  members  who  were 
not  the  original  lenders,  there  is  nothing  against 
them  individnally.    It  mast  be  shown  that  there 
is  proof  of  omission  of  duty  against  them  per- 
sonally.    It  appears  to  me,  however,  that  the 
other  members  of  the  firm  did  not  personally  or 
otherwise  authorise    the   partner  who   lent   the 
money  to  do  or  omit  anything  with  respect  to 
perfecting  the  security.  I  cannot  extend  the  opera- 
tion of  the  Act  of  Parliament  to  them.    This  being 
a  seonrity  in  its  original  inception  in  favour  of  the 
firm,  I  may  observe  that  there  is  another  considera- 
tion which  leads  to  the  same  conclusion.    It  could 
not  be  said  that  the  partner  who  was  not  a  director 
acted  independently  of  the  Act  of  Parliament.  There 
might  be  omission  of  duty,  where  a  penalty  was 
imposed,  on  the  part  of  those  who  ought  to  have 
performed  the  duty.    But  the  non-registration  of 
the  security  was  not    intended  in    any  way  to 
operate  against  or  prejudice  any  of  the  partners 
who_  were    not    directors.     That  being   so,   the 
section    could    only    come    into    operation     by 
process  of  dividing  the  security,  by  some  means 
of  establishing  to  what  extent  the  benefit  really 
belonged  to  tne  partner  who  omitted  to  register. 
If  the   liauidator    desired   to    establish    such  a 
case,    if    he    wished    to    deprive    the    partner 
who  was  a  director  of  his  beneficial  interest,  it 
appears  to  me  that  it  was  incumbent  npon  him  to 
snow  that  there  really  was  some  beneficial  inte- 
rest accruing  to  him.    So  much  for  the  original 
security  as  it  stood  when  the  advance  was  first 
made.    But  it  is  said  that  things  have  changed ; 
that  as  it  stood,  it  became  the  security  of  the 
partner  and  of  him  only — a  security  to  the  partner 
only  who  was  a  director.    But,  in  my  view,  there 
is  nothing  to  show  that  the  partners  other  than 
the  director  partner  have  done  anything  to  extin- 
goish  their  claim  farther  than  this — that  on  the 
renewal  of  the  original  loan  their  acceptances  were 
taken,  not  in  the  name  of  the  firm,  but  of  the 
partner  who  was  a  director,  who  managed  the 
bnsiness,  which  was  entirely  left  to  him.    Those 
bills  of  exchange  were  retired,  and  mere  renewals 
of  the  original  bills  were  granted.    This  view  is 
borne  out  and  confirmed  very  much  by  the  mode 
in  which  the  acconnt  was  kept.    There  was  no 
change  of  account.    There  is  nothing  to  jastify 
me  in  saying  that  there  was  anything    ^n    the 
nature  of  novation  as  to  the  creditors  or  directors. 
And  the  introduction  of  the  9902.  into  the  account 
does  not  assist  the  liquidator  in  his  claim.    There 
is  no  break  in  the  acconnt,  and  the  mere  item  of 
the  9901.  makes  no  difference.    It  is  clear  npon 


the  affidavit  that  the  money,  in  fact,  belonged  in 
equity  to  the  firm,  though  it  was  entered  into  the 
individual  partner's  account.  Hence,  the  moneys 
are  ultimately  brought  into  the  firm's  account. 
This  shows,  as  it  appears  to  me,  that  the  whole 
account  was  the  acconnt  only  of  the  firm.  The 
claimants,  therefore,  are  entitled  to  the  benefit  of 
the  iron  deposited,  and  the  liquidator's  claim'  is 
not  established.  The  summons  mnst,  therefore, 
be  dismissed  with  costs. 

Solicitors:  Botoer  and  Cotton,  for  Boids  and 
Co.,  Stockton ;  Shwn,  Grossman,  and  Crostman, 
for  Kidson,  Son,  and  Mackenzie,  Sunderland. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Dae.  21, 1878. 

(Before  Lush,  J.) 

Lax  v.  The  Matob  and  Cospoeation  of 

Dabuhoion.  (a) 

Negligence — PvMic  marleet — lAahUUy  of  lord  of 
market  for  mUfeatanee — Frequenter  of  market 
not  a  mere  licensee. 

The  defendanti  were  the  owners  of  a  market  which 
is  held  for  the  sale  of  cattle  at  D.  In  the  market 
place  defendants  had  erected  spiked  railings  round 
a  statue  which  had  been  placed  there.  This  rail- 
ing the  jury  found  was  dangerous  for  cattle  with 
a  propensity  for  lea^ng.  A  cow  which  the  plain- 
ts had  brought  to  market  attempted  to  jump  the 
railings,  and  was  kiUed  in  so  doing.  The  plain- 
ts sought  to  recover  from  the  defendants  the 
value  of  the  cow. 

Held,  that  the  defendants  were  liable,  as,  by  ereetirig 
the  railings,  they  had  done  a  torongfid  act, 
whereby  a  safe  market  had  been  rendered  uneafe  ; 
and  that  the  plaintiff  had  not  been  guUiy  of  con- 
tributory negligence,  inaamudi  as,  having  paid 
toll  for  the  use  of  the  ma/rket  there,  he  was  not  a 
mere  licensee  ptaovng  hie  eatSe  at  his  own  riak, 
but  was  entitled  to  a  safe  standing  place  for  them. 

FUBTEBB  CONSIDXBATION. 

This  was  an  action  tried  before  Lush,  J.,  at 
Newcastle,  whereby  plaintiff  sought  to  recover 
compensation  for  tne  loss  of  a  cow  which  had 
been  killed  by  attemptine  to  jump  certain  spiked 
railings  erected  by  tne  oefendants  in  the  market 
place  of  Darlington.  It  was  contended  on  the 
part  of  the  defendants  that  the  plainti£E  was  a 
mere  licensee  who  was  bound  to  take  the  market 
08  he  fonnd  it ;  that  the  danger  was  not  concealed, 
and  therefore  the  plaintifE  should  have  guarded 
against  it,  and  that  there  was  no  obligation  npon 
the  defendants  to  make  the  market  absolately  safe. 

Gave,  Q.C.  and  Edge  for  plaintiff. 

HerseheU,  Q.G.  and  SlUeld  for  defendants. 

The  following  written  judgment  was  delivered 
by  Lush,  J. — ^This  action  is  broaght  to  recover 
compensation  for  the  loss  of  a  cow,  which  came  to 
its  death  from  an  attempt  to  leap  over  a  spiked 
fence,  placed  by  the  defendants  round  a  statae 
which  they  had  erected  in  the  market  place  of 
Darlington.  The  defendants  are  the  owners  of 
the  market  which  is  held  for  the  sale  of 
cattle,  and  the  plaintiff  had  for  many  years 
brought  his  cattle  there  for  sale.  The  market  is 
held  in  the  public  street.  The  plaintiff  had  regu- 
larly occupied  with  his  cattle  a  given  site,  for 
which  he  paid  toll,  and  the  statue  had  been  erected 

(a)  Bapotted  by  A.  H.  Foissb,  Sn.,  BuxIat«Mkt-l4kW. 
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near  to  that  site  between  tiro  and  three  year^ 
before  the  acoident  happened.  The  only  poin^ 
contested  at  the  trial  was,  whether  the  spiked 
nilingwas  or  was  not  of  suffioient  height  from 
the  ground.  The  top  of  the  spikes  was  2ft.  6in. 
from  the  stone  in  which  the  bars  were  set,  and 
this  the  jary  foitnd  was  insufficient,  and  the  rail* 
log  being  spiked,  was  consequently  dangerous  to 
cattle  having  a  propensity  to  leaping.  It  was  not 
contended  that  the  plaintiff  was  guilty  of  any 
negligence  in  not  properly  looking  after  or  man- 
aging his  herd.  The  point  made  at  the  trial,  and 
which  has  since  been  argued  before  me,  was  that 
the  corporation  was  under  no  obligation  to  have 
the  fence  of  sooh  a  height  as  that  cattle  could  not 
or  would  not  be  tempted  to  leap  it ;  that  the  plaintiff 
was  a  licensee  who  must  take  the  market  as  he 
found  it ;  that  there  was  plenty  of  room  for  him 
to  stand  his  cattle  elsewhere  (which  for  anght  that 
appeared  was  the  fact) ;  and  that  as  the  danger 
was  not  concealed,  but  one  obvions  and  apparent, 
he  placed  the  cattle  there  at  his  peril.  I  am  of 
opinion  that  neither  of  these  otgecttons  is  tenable. 
Q%e  franchise  of  a  market,  like  that  of  a  port,  is 
granted  for  the  benefit  of  the  pnblic,  and  everyone 
has  as  good  a  right  to  frequent  die  market  for 
nlling  and  baying  the  marketable  commodities  as 
he  has  to  traverse  a  pnblic  highway.  The  grantee 
of  a  market,  especially  when  he  takes  a  toll  for 
hia  own  benefit,  does,  I  think,  incur  an  obligation 
to  tn^int^iin  the  market  in  a  state  reaspnably  fit 
for  the  purpose  for  which  it  was  granted.  (See 
tbe  observations  of  Bayley,  J.,  in  Prinee  v.  L«wi», 
5  B.  &  C.  371.)  I  see  no  reason  why,  if  he  erects 
ia  tbe  market  place  which  he  appropriates  to  the 
market  any  dangeroas  obstruction  which  causes 
danger  to  the  property  or  the  persona  of  those 
who  frequent  the  market  for  a  lawful  purpose,  he 
shonld  not  be  liable  to  an  indictment  as  much  as 
tbe  person  who  places  a  dangeroas  obstruction  in 
a  pnblio  highway.  Of  coiirse,  where  the  danger 
ia,  as  it  waa  in  this  case,  obvious  and  apparent,  a 
person  who  heedlessly  and  without  reasonable  care 
to  avoid  it  incurs  damage,  cannot  maintain  any 
action,  because  he  is  the  author  of  his  own  wrons;. 
Bat  he  is  not  a  contributor  to  his  own  wrong  by 
going  to  the  market.  The  owner  or  the  person 
who,  in  legal  phraseology,  is  lord  of  the  market,  has 
no  right  to  say  to  him,  "  You  might  have  gone  to 
some  other  market,  and  as  yon  chose  to  come  here 
with  your  cattle,  yoa  elected  to  ran  the  risk." 
Nor  can  the  owner  of  a  port  excnse  himself  for 
erecting  a  dangerous  obstraction  to  the  naviga- 
tion by  saying  to  the  shipowner,  "  You  might 
have  gone  to  some  other  port."  The  subject  nsmg 
a  port  or  a  market  is  not  a  mere  licensee,  he  is 
ezeraising  a  right  as  one  of  the  public  for  whose 
benefit  the  port  or  the  market  was  erected,  and  is 
entitled  to  Imve  a  free  and  safe  passage  in  the  one 
case,  and  a  safe  standing  place  in  the  other.  I 
was  impressed  at  tbe  tune  with  an  argument 
urged  by  Mr.  HerscheU.  Suppose,  he  said,  that 
the  market  was  situate  on  the  Dank  of  a  river  or 
lake,  ia  the  man  responsible  if  the  cattle  brought 
time  ran  into  the  water  and  drown  themselves  P 
If  the  specifio  spot  were  designated  in  the  charter 
by  which  tbe  market  was  granted,  so  that  the 
grantee  had  no  option  to  hold  it  elsewhere,  I  am 
incUned  to  think  he  would,  even  in  that  case,  be 
boond  to  fence  for  the  protection  of  cattle ;  but  if 
no  place  was  designated,  and  he  voluntarily 
selected  so  dangerous  a  spot,  I  should  say  cer- 


tunl^  he  would.  This  case,  however,  does  not 
require  that  question  to  be  answered.  The  charge 
against  the  corporation  is  of  misfeasance,  not  of 
nonfeasance.  The  erection  which  constituted  tbe 
danger  in  this  case  was  an  artificial  erection  by 
them,  by  which  they  rendered  a  safe  market 
an  unsafe  one ;  that  was  a  wrongful  act.  Nor  do  I 
think  it  is  competent  to  the  defendants  to  object 
that  the  plaintiff  chose  to  continue  standing  his 
cattle  in  the  place  he  had  been  accustomed  to  use 
long  before  the  statne  was  erected.  Every  part  of 
a  market  place  is  open  to  buyers  and  sellers, 
subject  to  the  reasonaole  control  and  regulation  of 
the  lord  of  the  market,  and  the  selection  of  the 
spot  in  question  was  as  mach  the  act  of  the  cor- 
poration as  of  the  plaintiff,  for  they  regularly 
charged  and  received  toll  for  the  nse  of  thi^ 
specifio  site.  Besides,  it  is  impossible  to  say  that 
the  damage  would  not  have  happened  if  the  herd 
of  which  the  cow  formed  part  had  been  stationed 
at  some  other  part.  But  whether  it  would  or  not 
is  not  in  my  judgment  material.  The  defendants 
had  done  a  wrongful  act  in  placing  the  spiked 
rails  in  the  cattle  market  so  low  as  to  oe  dangeroas 
to  the  cattle ;  this  was  the  immediate  cause  of  the 
injury,  and  they  cannot  say  the  plaintiff  was 
guilty  of  negligence  in  using  that  part  of  the 
market  which  they  assigned  to  him,  though  it  was 
in  proximity  to  the  danger,  he  not  being  guilty  of 
any  negligence  which  immediately  oondaced  to  the 
accident.  See  Olawwdi  v.  BetMck  (12  Q.  B.  439; 
11  L.  T.  Eep.  0.  8.  222) ;  Thompson  v.  North- 
Eastern  Baiheay  Company  (2  B.  &  S.  106 ;  6  L.  T. 
Bep.  127;  31  li.  J.  Q.  B.  194.)  I  therefore 
give  judgment  for  the  plaintiff  for  the  agreed 
amount — 221.  14«.  6d.,  and  costs. 

Solioiton  for  plaintiff,  Oheiter,  Urquhart,  and 
Co. 

Solicitor  for  defendants,  Beott  Lawson,  agenb 
for  Dunn  and  TFa<«on,  Darlington. 


COMMON  PLEAS  DIVISION. 

Friday,  Nov.  22, 1878. 
(Before  Qbov>  and  Dknuait,  JJ.) 
Bedsise  v.  HncmNOB.  (a) 
Magistraies'  cleric  —  Fees  —  IdcMiiy    of  person 
giving  prisoner  into  ertstody — 5  Geo.  4,  e.  83,  ss. 
4,  6—5  4-  6  Wai.  4,  c.  76,  ss.  78,  92. 
An  inhabitant  of  a  borough,  who  gives  into  the 
ewtody  of  a  police  eonstaile  suspected  persons, 
and  gives  evidence  agaitut  them  before  the  borot^h 
magistrates,  is  not   liable  to  the  derk  of  th» 
magistrates  for  his  fees  in  reipeet  of  the  convic- 
tion of  such  persons,  wnder  the  Vagrant  A^,  at 
rogues  and  vagabonds. 
Bemile,  that  the  borough  fund  is  luMe'Jor  gueh 

fees. 
Thx  plaintiff,  who  is  olerk  to  the  borongh  magis- 
trates at  Stockport,  sued  the  defendant  (the 
station  master  of  the  London  and  North-Westem 
Bailway  Company  at  Stockport),  in  the  County 
Court  of  Cheshire,  holden  at  Stockport,  for  22s., 
the  amount  of  fees  to  which  he  claimed  to  be 
entitled  as  maLgistrates'  olerk  under  the  following 
circumstances  :— On  the  18th  Jan.  lastihe  de:'en- 
dant,  whilst  station  master  at  the  said  railway 
station  at  Stockport,  gave  two  persons  into  the 
custody  of  a  police  constable  on  tiie  charge  of 

(o)  Eeported  by  A.  H.  Birtusioa.  Eaq..  BKrisli«MtJ*w. 
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picking  pockets  at  Efnch  station.  Th«  defendant 
followed  them  to  the  police  office,  and  after- 
irorda  appeared  and  gave  eridenoe  as  prose- 
oator  before  the  boroagh  magistrates,  who  con- 
vioted  the  prisoners  under  the  Vagrant  Act  (5 
Geo.  4,  c.  83)  of  the  offecoe  of  freqnenting  a  place 
of  public  resort  with  the  intent  to  commit  a  felony. 
In  respect  of  snch  conviction  the  plaintiff  claimed, 
as  sum  magistrates'  clerk,  to  be  entitled  to  the 
fees  the  sabject  of  this  action.  The  plaintiff  is 
paid  a  salary,  bnt  he  reoeivei  all  the  fees  that  are 
payable  by  virtue  of  his  office  aa  magistrates' 
elerk,  ont  of  which  he  retains  the  amoont  of  his 
salary,  and  pays  the  balance  to  the  boroagh  fund. 
The  County  Court  judge  found  a  verdict  for  the 
plaintiff  for  15«.,  according  to  the  schedule  of 
fees  of  justices'  clerks  made  by  the  justices  with 
the  approval  of  the  Secretary  of  Steta.  A  rule 
nut  was-  afterwards  obtained  on  behalf  of  thtf  de- 
fendant to  set  aside  this  veniict,  against  which 

F.  Clerk,  for  the  plaintiff,  now  showed  cause. — 
The  defendant  is  Lable  to  pay  the  fees  of  the 
magistrates'  clerk.  In  Oke's  Magisterial  Sy- 
nmMis  (p.  109,  12th  edit.),  it  is  laid  down  that 
"the  party  liable  to  the  clerks  to  the  justices, 
however  ^pointed,  for  the  amount  of  tneir  fees 
allowed  or  sanctioned  for  the  particular  business, 
is,  exoept  where  otherwise  directed  by  statute, 
the  person  who  made  the  application  or  instituted 
the  proceedings  in  respect  of  which  the  fee  is  due, 
and  the  proper  way  is  not  to  give  any  credit,  but 
insist  upon  the  payment  at  the  time,  and  refuse 
to  do  the  act  required  until  payment."  In  Beg. 
V.  Coles  (8  Q.  B.  82),  Coleridge,  J.  says  :  «  Who- 
ever wants  the  thing  in  respect  of  which  the  tko  is 
made  payable,  must  pay  the  fee  ;  the  prosecutor 
if  he  takes  out  a  warrant,  the  defendant  if  he 
enters  an  appearance."  In  Wray  v.  Chapman 
(19  L.  J.  Bep.  165,  M.C.)  the  same  learned  jndge 
Bays:  "It  must  be  admitted  that  ordinarily  the 
clerks  have  a  right  to  fees  for  their  services,  and 
ordinarily  the  party  applying  is  bound  to  pay 
these  fees."    He  also  cited 

Beg.  V.  Mayor  of  CHoueeetar,  5  Q.  B.  862. 

OoUins,  Q.C.,  in  support  of  the  role,  referred  to 
5  Geo.  4,  c.  83,  ss.  4,  6,  which  provide  {inter  alia) 
that  "  every  suspected  person  or  reputed  thief, 
frequenting  any  river,  canal,  or  navigable  stream, 
dock  or  basin,  or  any  quay,  wharf,  or  warehoase 
near  or  adjoining  thereto,  or  any  street,  highway, 
or  place  adjacent,  with  intent  to  commit  felony 
....  shall  be  deemed  a  rogue  and  vagabond" 
(s.  4) ;  and  "  that  it  shall  be  lawiUl  for  any  per- 
son whatsoever  to  apprehend  any  person  who 
shall  be  found  offending  against  this  Aot,  and 
forthwith  to  take  and  convey  him  or  her  before 
some  justice  of  the  peace,  to  be  dealt  with  in 
each  manner  as  is  hereinbefore  directed,  or  to 
deliver  him  or  her  to  any  constable  or  other  peace 
officer  of  the  place  where  he  or  she  shall  have  been 
apprehended,  to  be  so  taken  and  conveyed  as  afore- 
said; and  in  case  any  constable  or  other  peace  officer 
shall  refuse  or  wilfUUy  neglect  to  take  such 
offender  into  his  custody,  and  to  take  and  convey 
him  or  her  before  some  justice  of  the  peace  .... 
he  shall  on  conviction  be  panisfaed  in  snch 
manner  as  is  hereinafter  directed"  (s.  6).  He 
also  cited 

Beg.  T.  Inhabitantt  of  Chelmsford,  5  Q.  B.  56. 
[He  was  stopped  by  the  Coort.] 

Gkove,  J. — I  am  of  opinion  that  this  rule  should 


be  made  absolute.  Looking  only  at  the  provisions 
of  the  Yagpnnt  Act  (5  Geo.  4,  o.  83),  I  do  not  think 
that  the  defendant  in  this  case  would  be  liable  for 
the  fees  payable  to  the  magistrates'  clerfc.  The 
defendant  is  not  a  constable,  he  is  to  be  considered 
only  as  a  witness  after  having  given  the  prisoners 
to  a  constable ;  I  do  not  see,  therefore,  how  he 
could  be  held  liable  in  this  action.  But  fiirther, 
I  think  that  the  78th  and  92nd  seotions  of  the 
Municipal  Corporations  Act  1835  (5  ifc  6  Will.  4, 
c.  76)  apply  here,  and  that  the  borough  fimd  is 
liable  for  these  fees.  That  Act  provides,  by  aeoC. 
78,  "that  it  shall  be  lawful  for  any  constable 
during  the  time  of  his  being  on  duty,  to  appre- 
hend all  idle  and  disorderly  persons  whom  he 
shall  find  disturbing  the  public  peace,  or  whom  he 
shall  have  just  cause  to  suspect  of  intention  to 
commit  a  felony,  and  |to  deliver  any  pei«oa.  so 
apprehended  into  the  custody  of  the  oonstable 
appointed  under  this  Act,  who  shall  be  in  attea> 
dance  at  the  nearest  watefa-honse,  in  order  that 
such  person  may  be  secured  until  he  can  be 
brought  before  a  justice  of  the  peace,  to  be  dealt 
with  aooording  to  law,  &o. ;"  and  by  sect.  92,  that 
the  borough  fund  "  shall  be  applied  towards  th« 
payment  of  "  certain  specified  expenses,  and  "  ail 
other  expenses  not  herein  otherwise  provided  for, 
which  shell  be  necessarily  incurred  in  carrying 
into  effect  the  provisions  of  this  Act."  The  fees 
which  are  sought  to  be  recovered  in  this  action 
were  expenses  incurred  in  carrying  the  Manicipal 
Corporations  Aot  1835,  into  effect,  and  therefore 
the  case  is  within  that  Aot.  On  these  grounds  I 
think  that  the  defendant  is  not  liable. 

LiNStBT,  J. — I  am  of  the  same  opinion.  It  may 
be  that  the  plaintiff  can  recover  thisse  fees,  aa  has 
been  suggested  by  my  brother  Grove ;  but  I  do 
not  see  how  he  can  recover  them  from  the  defen- 
dant. No  doubt,  a  person  who  wants  anything  to 
be  done  for  him  by  the  justices'  clerk  must  pay 
him  his  fees ;  but  here  the  defendant  did  not 
employ  the  plaintiff — he  simply  gave  the  prisoners 
into  custody,  and  left  the  law  to  take  its  course. 

Rule  absoUUe. 

Solicitor  for  the  plaintiff,  E.  Beddish. 

Solicitor  for  the  defendant,  B.  F.  Boberts. 


Thursday,  Nob.  28, 1878. 
(Before  Lord  CoLiKU>aB,  C.J.,  Gbovb   and 

LiNDLBT,   JJ.) 

.    Bjssvsn  V.  ATKnrs.(a) 

AFPJSAL  IKOIC  BKVISIKG  BABBISTZB. 

Parliament — Borough  vote — Payment  of  ratae  5y 
Umdlord — Allowance  of  deduction* — Notice  in 
writing — Condition  precedent — FTawer— 32  cj*  33 
Vict.  e.  41,  ««.  3,  4,  7—30  ^  31  Viet.  e.  102,  «.  3. 

The  Poor  Rate  Assessment  and  GoUeetion  Aot 
1869  provides  that  {sect.  4)  "  The  vestry  of  any 
parish  may  from  time  to  <tm«  order  that  tM 
otoners  of  aU  rateable  hereditaments  to  which 
sect.  3  of  this  Act  eatende,  tittuUe  toUhin  such 
parish,  shaM  he  rated  to  the  poor  rate  in  respect 
to  such  rateahle  hereditaments,  instead  of  the 
oeetipters,  on  oil  rates  made  after  tlie  data  of  such 
order ;  and  thereupon,  and  so  long  as  such  order 
shall  be  in  force,  the  foUawing  enactments  shall 
htme  effect :  1.  The  overteers  shall  rale  ^  owners 
instead  of  the  occupiers,  amd  shall  aUow  to  them 

(a)  Baportetl  by  A,  H.  BmLiBiOB,  Esq.,  Buriater«t.Ii*w. 
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<m  abaiemeni  or  dedmtHon  of  15  per  cent,  from 
the  amount  of  the  rate.    2.  If  the  owner  of  one 
or  more  aueh  ratectble  hereditamentt  thaU  give 
noitea  to   ihe  oveneers,  in  vnriHng,  that  Ke  i» 
mXUng  to  he  rated  for  any  term  not  being  lets 
ihan  one  year  in  rerpect  of  oU   meh  raieahle 
hereHtamente  of  which  he  it  the  owner,  whether 
the  tame  he  oeeupied  or  not,  fhe  overseers  thall 
nUe  eueh  owner  aeeordingly  ;  and  dUow  to  him 
a  fwrOter  aboAemenl  or  dedueHon  not  exceeding 
Ihper  cent,  from  the  artunmt  of  the  rate  dwring 
ike  time  he  it  so  rated."    {Sect.  7)  "  Every  pay' 
ment  cfa  rate  by  the  owner,  whether  he  is  hun- 
tdfnUtd  instead  of  tt^  occupier,  or  has  agreed 
wiQi  ihe  occupier  or  with  Oia  overteert  to  pay 
each  rate,  amd  notwUhtta/nding  any  aUowanee  or 
dedueHon  which  the  overseers  are  empowered  to 
make  from  the  rate,  shaU  he  deemed  a  payment 
of  <fte  full  rate  hy  the  occupier  for  the  purpose 
of  OTiy  gualifieation  or  frcmdiise  which  as  regards 
rating  depends  upon  the  payment  of  the  poor 
rate." 
Held,  thai  a  notiee  in  imriting  hy  the  owner  that  he 
was  wHiing  to  be  rated  in  respect  of  his  heredita- 
menis,  whethtr  occupied  or  not,  was  a  condition 
precedent  to  the  overseers  allowing  him  an  abate- 
ment farther  than  15  per  cent,  from  the  amount  of 
the  rate,  and  coidd  not  he  waived  by  the  overseers. 
Where,  therefore,  in  the  abienee  of  such  notice 
ihe  owner  had  been  allowed  an  ahatement  of  '25 
per  cent,  from  the  fuU  amount  of  rate  paid  by 
ordinary  occupiers : 
HMfthat,  that  aUowanee  not  being  one  which  the 
overseers  were  empowered  to  maJce,  the  payment 
of  such  rate  hy  the  owner  could  not  he  deemed  a 
payment  of  ihe  fiitt  rate  by  the  ooeupier  for  the 
purpose    of   preserving    to    the    occupier    the 
franehise. 

OnnouiM.'iBi)  appeal  from  the  decision  of  the 
lOTiaing  barriater  appointed  to  reTise  the  list  of 
voters  iar  the  boroagfa  of  New  Windsor.  The 
respondent  daly  objected  to  the  name  of  the  ap- 
pelumt  being  retained  on  the  list  of  Toters  for  the 
pariah  of  Olewer,  in  the  said  borongh.  The  de- 
scription of  the  appellant  on  the  said  list  was  as 
fellows :  Bennett,  Charles,  91,  Victoria-cottages, 
house,  91,  Victoria-cottages.  The  appellant  ooon- 
mad  during  the  qualifying  period  a  noaae,  No.  91, 
Vistoria-oottageB,  and  he  stated  that  by  agreement 
with  the  owner  of  the  honae  the  owner  paid  the 
poor  rate  thereon, 
^e  rating  of  the  said  house,  Na  91,  Viotoria- 
as  follows : 


Aoiah  of  CSIewor.  Bate  made  in  the  month  of  Octo- 
iet  1877.  No.  9(B ;  name  of  ooonpier,  Bennett,  Charles  ; 
same  of  owner,  B.  B.  Qacdner  ;  deaoriptUm  of  property 
ntted,  eottage;  naoie  or  aitnation  of  property,  91, 
yMoas^-ooMnget;  estimaied  extent,  toree  perohee; 
|i«sa  aatiiBatad  rental,  101. ;  rateable  value,  81. ;  rate  at 
ti.  in  the  ponnd,  it. ;  amonnt  of  rate  asseaged  n^n  and 
jajable  by  the  owner  inatead  of  the  ooonpier  by  nrtne  of 
the  at^ote  or  statutes  in  that  behalf,  8«. ;  allowed  to 
owner,  1*. ;  total  amount  to  be  oolUieted,  21.  9f.  6d. 
(braekatad  yn&  other  names);  amount  aotnally  ool- 
laetad,  21.  fl>.  «<{. 

Ae  assistant  orerseer  of  the  parish  of  Clewer 
prodnoed  the  minute  book  of  tne  vestry  of  the 
parish  of  Clewer,  from  which  it  appeared  that,  at 
avestry  meeting  of  that  parish,  held  the  lltb  Nov. 
1869,  it  wars  proposed  by  Mr.  Foster,  seconded  by 
Mr.  George,  and  ordered,  that  the  owners  of  all 
nteable  heraditaments  in  that  parish  to  which  the 


4th  section  of  the  Poor  Bate  Assessment  and  Col- 
lection Ant  1869  applied,  be  rated  to  the  Poor  Bate 
in  respect  of  anch  rateable  hereditaments,  instead 
of  the  occupiers  ;  under  which  order  of  the  ves try- 
owners  of  property  were  entitled  to  an  allowance 
of  15  per  cent,  from  the  full  amount  of  rate  pay- 
able by  ordinary  occupiers.  The  assistant  overseer 
stated  that  neither  he  nor  the  overseers  had  re- 
ceived any  notice  in  writing,  as  recmired  by  the 
4th  section,  sub-sect.  2,  of  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869,  from  the  owner  of 
the  cottage  No.  91,  Victoria-cottages,  that  he  was 
willing  to  be  rated  and  to  pay  the  rates  made  in 
respect  of  the  said  cottage,  whether  the  same  was 
occupied  or  not ;  and,  although  such  notice  had 
not  been  given,  the  owner  had  been  allowed  a 
further  abatement  or  deduction  of  10  per  cent., 
makins  together  an  allowance  of  25  per  cent,  from 
the  full  amonnt  of  rate  paid  by  ordinary  oocnpiers. 
It  was  objected  to  the  appellant's  right  to  be  on 
the  list  01  voters  that  the  extra  10  per  cent,  was 
illegal,  as  no  notice  in  writing  had  been  given  by 
the  owner  to  the  overseers  that  he  was  willing  to 
be  rated  and  pay  the  rates  in  respect  of  cottage 
No.  91,  Victoria-cottages,  whether  the  same  was 
occupied  or  not,  and  that  he  had  not  paid  an  equal 
amount  of  rate  in  the  pound  to  that  paid  by  an 
ordinary  occupier,  as  required  by  the  People's 
Bepresentation  Act  1867,  sect.  3,  sub-sect.  4. 

On  behalf  of  the  appellant  it  was  contended  that 
the  rate  having  been  paid  by  the  owner,  he  being 
rated  instead  o£  the  occupier,  pursuant  to  the 
order  in  vestry,  suoh  payment  by  the  owner  must 
be  ooosidered  as  that  of  the  occupier,  by  virtue  of 
the  7th  section  of  the  Poor  Bate  Assessment  and 
Collection  Act  1869.  The  revising  barrister  held 
that  there  was  no  proof  or  evidence  that  any 
writt«n  notice  bad  ever  been  given  by  the  owner 
to  the  overseers,  as  required  by  sect.  4,  sub-sect. 
2,  of  the  Poor  Bate  Assessment  and  Collection  Act 
1869,  to  entitle  him  to  the  further  abatement  or 
deduction  of  10  per  cent.,  that  had  been  allowed 
to  the  owner  by  the  overseers,  and  therefore  the 
owner  was  not  entitled  to  the  extra  deduction  of 
10  per  cent.,  and  the  extra  allowance  of  10  per 
cent,  allowed  by  the  overseers  to  the  owner  was  an 
illegal  allowance ;  and  that  the  appellant  had  not 
therefore,  on  or  before  the  20th  July  last,  bond 
fide  paid  an  equal  amonnt  in  the  pound  to  that 
payable  by  other  ordinary  occupiers  in  respect  of 
all  poor  rates  that  had  become  payable  by  him  in 
respect  of  the  premises  occupied  by  him  up  to  the 
preceding  5th  Jan. ;  and  the  revising  barrister  ex- 
punged the  name  of  the  appellant  from  the  said 
list.  Sect.  4,  sub-sect.  2,  of  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32  &  33  Vict.  o.  41) 
is  as  follows : 

The  veafary  of  any  pariah  may,  from  time  to  time,  order 
that  the  owners  of  [^rateable  hereditaments  of  a  oortam 
valne]  sitnate  within  snob  pariah,  shall  be  rated  to  the 
poor  rate  in  respect  to  such  rateable  hereditamentK, 
matead  of  the  oeonpierg,  on  all  rates  made  after  the  date 
of  anob  order  ;  and  therenpon,  and  so  long  as  anoh  order 
ahall  be  in  foroe,  the  following  euaotmanta  ahall  have 
aifeot  UmitT  <Ma,  anb-seot.  2] : 

If  the  owner  of  one  or  more  rateable  hereditaments 
shall  give  notioe  to  the  overseers,  in  writing,  that  he  is 
willing  to  be  rated  for  any  term  not  being  less  than  one 
year  in'  reapeot  of  all  suoh  rateable  hereditaments  of 
which  he  is  the  owner,  whether  the  same  be  oooopied  or 
not,  the  overseers  shall  rate  snob  owner  aooordingly ;  and 
allow  to  him  a  further  abatement  or  deduction  net 
exceeding  15  per  centum  from  the  amount  of  the  rat* 
during  the  time  he  is  so  rated. 
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Sect.  7  of  the  same  Act  is  as  follows : 

Erery  payment  of  a  rate  by  the  ocenpier,  notwith- 
gtandinff  uie  amonnt  thereof  may  be  dedncted  from  his 
rent  aa  herein  provided,  and  every  payment  of  a  rate  by 
the  owner,  whether  he  ia  himself  rated  instead  of  the 
oocnpier,  or  has  agreed  with  the  oconpier,  or  with  the 
overseers,  to  pay  such  rate,  and  notwithstaodingr  any 
allowanae  or  dednotion  which  the  overseers  are  em- 
powered to  make  from  the  rate,  shall  be  deemed  a  pay- 
ment of  the  full  rate  by  the  ocenpier  for  the  pnrpose  of 
any  qnalification  or  franchise  which,  as  regards  rating, 
depends  npon  the  payment  of  the  poor  rate. 

The  3rd  gection,  sub-sect.  4  of  the  Representa- 
tion of  the  People  Act  1867  (30  &  31  Vict.  c.  102) 
is  as  follows : 

Every  man  shall,  in  and  after  the  year  one  thonsand 
eight  hundred  and  sixty-eight,  be  entitled  to  be  registered 
aa  a  voter,  and,  when  registered,  to  vote  for  a  member  or 
members  to  serve  in  Parliament  for  a  borongh,  who  is 
qnalified  aa  follows ;  (that  ia  to  say)  [inter  oKa,  sub-sect.  4] 
Has  on  or  before  the  twentieth  day  of  Jnly  in  the  same 
year  bond  fide  paid  an  equal  amoont  in  the  pound  to  that 
payable  by  other  ordinary  oocapiers  in  respect  of  all  poor 
rates  that  have  become  payable  by  him  up  to  the  preced- 
ing fifth  day  of  January  [in  respect  of  the  premisea 
oooopied  by  him]. 

If  the  coiut  shonld  be  of  opinion  that  the 
amoant  paid  by  the  owner,  after  deducting  the 
extra  allowance  of  10  per  cent,,  was  a  lefral 
amoant  withoat  any  notice  being  given  to  the 
overseers,  and  was  a  sufficient  payment  of  the  rate 
by  the  appellant  within  the  meaning  of  the  4th 
section  of  the  People's  Representation  Act  1867, 
sub-sect.  3,  the  name  of  the  appellant  was  to  be 
inserted  in  the  said  list.  The  names  of  230  other 
persons  whose  qualifications  were  similar  to  those 
of  the  appellant,  and  who  were  objected  to  on  the 
same  gronnd,  were  also  expunged  by  the  revisinar 
barrister,  and  their  appeals  were  consolidated 
with  the  principal  case. 

The  SoKeitor- General  {Lewis  Coward  with  him) 
for  the  appellant. — The  question  is  whether  the 
absence  of  notice  in  writing  to  the  overseers 
makes  the  deduction  of  the  extra  allowance  of  10 
per  cent,  illegal.  The  object  of  the  Poor  Rate 
Assessment  and  Collection  Act  1869  was  to  allow 
the  parish  to  enter  into  arrangements  with  the 
owners  of  certain  houses,  by  which  the  rates 
shall  be  paid  by  the  owner  instead  of  by  the 
ocenpier.  As  a  consideration  for  the  owner  doing 
80, 15  per  cent,  is  to  be  allowed  him  for  collecting 
the  rate  from  the  tenant,  in  the  shape  of  rent,  so 
saving  the  parish  the  trouble  of  collecting  it ; 
and  as  a  farther  consideration,  if  the  owner  will 
undertake  to  pay  the  rate,  whether  the  house  be 
vacant  or  not,  an  additional  deduction  not  ex- 
ceeding 15  per  cent,  is  to  be  allowed  him.  Can 
the  mere  omission  of  a  notice  in  writing  disfran- 
chise the  tenant,  who  is  no  party  to  the  arrange- 
ment between  the  parish  and  the  owner,  and 
cannot,  therefore,  tell  whether  the  statute  has 
been  complied  with  or  not  P  The  giving  of  the 
written  notice  may  be  waived.  The  consideration 
for  the  deduction  is  not  the  giving  of  the  notice, 
but  the  agreeing  to  pay  the  rate  whether  the 
bouse  be  vacant  or  not.  [Linslet,  J. — Tou  say 
that  the  decision  of  the  revising  barrister  amounts 
to  this,  that  the  notice  cannot  be  waived.]  Yes. 
He  cited 

Reg.  V.  Th«  Xayor,  Ac.,  of  Kiidermiiuter,  20  L,  J. 
281,  Q.  B. 

Kingdon,  Q.C.  for  the  respondent. — The  question 
is,  whether  a  notice  in  writing  is  not  a  condition 
precedent  to  the  aathority  to  make  the  allowance. 


A  notice  in  writing  is  very  necessary  to  protect 
the  overseers  and  parish.  It  is  not,  therefore,  a 
mere  formal  requirement.  And  it  is  not  the  less 
necessary  to  be  in  writing  because  it  happens  to 
be  preliminary  to  an  agreement.  The  section 
says,  "  If  the  owner  .  .  .  shall  give  notice 
to  the  overseers,  in  writing  .  .  .  the  overseers 
shall  .  .  allow  to  him  a  ftarther  abatement," 
&G.,  which  is  equivalent  to,  Ko  abatement  shall  be 
allowed,  unless  there  is  notice  in  writing.  Why 
shonld  that  provision  not  be  enforced,  if  it  can 
be  shown  to  have  a  reasonable  ground,  viz.,  to 
protect  the  overseers  and  parisn  P  DwrayU  v. 
Withers  (2  Hop.  &  Colt.  202 ;  L.  Rep.  9  0.  P.  257) 
is  practically  the  same  case  as  this.  The  deduc- 
tion made  in  this  case  was  unanthorised  by  the 
statute,  and  was  consequently  not  one  which  is 
referred  to  in  the  7lh  section  as  an  allowance  the 
overseers  are  empowered  to  make,  and  does  not 
therefore  come  within  the  protection  of  that 
section. 

The  Solicitor-Oeneral  in  reply.  —  Here  the 
notice  was  expressly  waived.  (TiIndley,  J. — Has 
a  parish  overseer,  acting  on  behalf  of  the  parish, 
power  to  waive  such  a  notice  P  Lord  Coleeidge, 
C.J. — ^There  need  be  no  agreement  here ;  a  notice 
alone  is  necessary  under  this  section.  A  rich 
man  might  not  care  whether  any  further  deduc- 
tion was  made  or  not,  and  might  make  no  agree- 
ment. What  power  has  the  overseer  to  rate 
unequally  ?]  Only  the  power  given  him  by  this 
statute.  But  the  notice  here  is  merely  preliminary. 
Deductions  authorised  to  be  made  are  any  dednc- 
tions  made  by  agreement  between  the  owner  and 
the  parish,  subject  to  a  limit  as  to  the  amoant. 
[Coleridge,  C.J. — The  statute  might  easily  have 
said  so.  Gbove,  J. — By  sect.  3  there  may  be  a 
voluntary  agreement  between  the  owner  and  the 
parish  that  the  owner  shall  be  liable  for  the  poor 
rates,  and  shall  pay  them  whether  the  heredita- 
ment is  occupied  or  not,  and  that  the  parish  shall 
allow  him  a  commission  on  the  amount ;  and  emch 
agreement  is  to  be  "  in  writing."  Surely  that  is 
not  optional.  And  if  that  is  not,  why  should  the 
provision  that  the  notice  is  to  be  in  writing  be 
optional?  The  words  "in  writing"  wonld  be- 
come meaningless.]  The  whole  purview  of  the 
Act  shows  that  the  intention  of  the  Legislature 
was  to  preserve  the  franchise  to  the  oocapier, 
where  the  owner  agrees  to  pay  the  rates.  By 
sect.  8  the  occupier  may  pay  them  and  deduct  tho 
amount  from  nis  rent,  where  the  owner  has 
omitted  to  pay,  after  agreeing  or  becoming  liable 
to  do  so.  By  sect.  19,  the  overseers  are  to  insert 
the  name  of  the  occupier  in  the  rate  book,  whether 
the  rate  is  collected  from  the  owner  or  ocenpier, 
and  the  pccupier,  notwithstanding  his  name  baa 
been  omitted,  is  to  be  entitled  to  every  qualifica- 
tion and  franchise  depending  upon  rating  in  the 
same  manner  as  if  his  name  had  not  been  bo 
omitted.  If  the  full  rate  has  not  been  paid,  then 
notice  of  the  rate  in  arrear  should  have  been  g^iven 
to  the  ocenpier,  for,  by  sect.  10,  "  Section  twenty- 
eight  of  tne  Representation  of  the  People  Act 
1867,  with  respect  to  notice  to  be  given  of  rates 
in  arrear,  shall  apply  to  occupiers  of  premiseB 
capable  of  conferring  the  parliamentary  franchise, 
although  the  owners  of  such  premises  have  be- 
come liable  for  the  rates  assessed  thereon  luader 
the  provisions  of  this  Act."     He  cited 

Flateluir  v.  Boodle,  Hop.  &  Phil.  238 ;  11  L.  T.  Bep. 
N.  S.  630. 
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Lord  CoLEHiDGB,-  C.J. — ^The  qnestion  whether 
the  deiaction  in  thiB  case  was  properly  allowed 
depends  on  what  is  the  correct  construction  o( 
sect.  3.  sub-sect.  4,  of  32  &  83  Yiot.  c.  41, 
which  enacts  as  follows :  [reads  the  section,  vide 
«i^.].  Tt  might  be  urged  that  the  person  affected 
was  the  occupier  and  not  the  owner,  and  that  to 
take  away  the  franchise  from  the  former  would 
be  punishing  him  for  what  it  was  out  of  his  power 
to  prevent.  The  courts,  however,  have  nothing 
to  do  with  the  effect  of  an  Act  of  Parliament; 
tbar  only  ftinction  is  to  construe  it,  and  Parlia- 
ment can  then  make  any  alteration  which  may 
seem  desirable.  But  there  is  another  answer  to 
snch  a  contention ;  the  Act  gives  the  voter  certain 
privile^B  dependinfc  on  ratintr  which  he  would 
otherwise  not  have  been  entitled  to,  and  as  be 
gets  the  benefit  he  must  accept  the  accom- 
panying burden.  I  am  of  opinion  that,  accord- 
ing to  the  correct  construction  of  the  Act, 
«ar  judgment  must  be  for  the  respondent. 
Sect.  4  provides  that  the  owner  of  occupied 
tenements  of  a  certain  value  may  be  oompulsorily 
rated  instead  of  the  oocupiers,  and  sub-sect.  2 
allows  an  estnti  deduction  where  the  owner  gives 
a  notice  in  writing  of  his  willingness  to  be  rated 
in  respect  of  unoccupied  tenements.  In  my 
opinion  the  notice  here  mentioned  must  be  in 
writing  just  as  much  as  tho  voluntary  agreement 
for  the  same  purpose,  mentioned  in  the  preceding 
section  (sect.  3),  must  be  in  writing ;  and  I  think 
that  its  being  so  is  a  cpndition  precedent  to 
allowing  the  deduction.  The  words  of  the  Act 
•re  plain,  conferring  a  power  on  the  overseers  in 
a  particular  event,  which  event  has  not  arisen. 
As  to  the  contention  that  the  overseers  had  power 
to  waive  the  notice  in  writing,  there  is  nothing  in 
the  Act  to  warrant  it, and,  as  the  overseers  occupy 
a  public  character,  there  are  good  reasons  why 
they  should  not  have  such  a  power  given  them. 
This  view  is  supported  by  sect.  7,  whidi  says  that 
ibe  occupier  shall  be  entitled  to  the  franchise 
when  the  owner  pays  the  rates,  notwithstanding 
any  allowance  which  the  overseers  are  "em- 
powered to  make."  The  word  "  empowered " 
mast  mean  legally  empowered.  The  Act  says 
that  rating  may  be  unequal  under  certain  con- 
ditims,  and,  those  conditions  not  having  been 
complied  with,  the  overseers  were  not  empowered 
to  ulow  the  abatement,  and  the  decision  of  the 
revising  barrister  ought  to  be  affirmed. 

Gbovk,  J. — I  am  also  of  opinion  that  the  deci- 
sion of  the  revising  barrister  ooght  to  be  affirmed. 
For  a  long  time  during  the  argument  I  was  of  a 
different  opinion,  the  reason  being  that  I  thought 
that  it  was  assumed  by  the  learned  counsel  on 
both  sides  that  the  agreement,  mentioned  in  the 
ord  section  of  the  Act,  might  be  a  verbal  agree- 
ment. Looking  only  to  the  words  at  the  beginning 
of  that  section  as  to  the  hereditaments  to  which  it 
is  to  apply,  and,  passing  over  the  intermediate 
words,  to  those  at  the  end,  "  the  overseers  may, 
subject  nevertheless  to  the  control  of  the  vestry, 
a^ree  with  the  owner  to  receive  the  rates  from 
mm,  and  to  allow  to  him  a  commission  not  exceed- 
ing 25  per  cent,  on  the  amount  thereof,"  the 
acreement  there  referred  to  might  be  a  verbal  one. 
If  that  had  been  the  case,  then  it  might  be  con- 
tended that  sects.  7  and  8  would  preserve  the 
franchise  to  the  occupier  wherever  tnere  was  an 
understanding  that  the  owner  should  pay  the 
latea,  and  would  not  depend  upon  any  preliminary 


matter  such  as  a  notice  having  been  given  in 
writing.  If  the  agreement  in  the  3rd  section 
need  not  be  in  writing,  then  the  7th  section  says 
that  "  every  payment  of  a  rate  by  the  owner, 
whether  he  is  himself  rated  instead  of  the  occu- 
pier, or  has  agreed  with  the  occupier  or  with  the 
overseers  to  pay  such  rate,  and  notwithstanding 
any  allowance  or  deduction  which  the  overseers 
are  empowered  to  make  from  the  rate,  shall  be 
deemed  a  payment  of  the  full  rate  by  the  occupier 
for  the  purpose  of  any  qaalification  or  franchise," 
&o.  Now,  if  the  words  "  agreed  to  "  there  referred 
to  a  verbal  agreement,  it  would  show  that  the 
substance  and  not  the  formalities  were  to  be 
looked  to,  and  that,  therefore,  the  notice  in  writ- 
ing was  a  preliminary,  and  its  absence  could  not 
affect  the  franchise  of  the  voter.  Buc,  upon 
reading  the  3rd  section  through,  I  find  that  the 
agreement  there  provided  for  is  expressly  to  be 
"  m  writing."  So  that  it  was  the  intention  of  the 
Legislature  that  there  should  be  in  the  one  case  a 
definite  agreement  in  writing,  in  the  other  a 
definite  notice  in  writing,  before  any  deduction  is 
made  by  the  overseers.  That  that  is  the  construc- 
tion of  sect.  3  is  clear.  The  words  are :  "  In  case 
....  the  owner  of  such  hereditament  is  willing 
to  enter  into  an  agreement  in  writing  with  the 
overseers  to  become  liable  to  them  for  the  poor 
rates  assessed  in  respect  of  such  hereditament,  for 
any  term  not  being  less  than  one  year  from  the 
date  of  snch  agreement,  and  to  pay  the  poor  rates 
whether  the  hereditament  is  occupied  or  not,  the 
overseers  may,"  &o.  There  can  be  no  "  such 
agreement"  except  the  agreement  previously 
mentioned  which  is  to  be  in  writing.  In  that  way, 
all  the  words  of  the  seotions  become  sensible,  and 
read  into  one  another.  The  fair  reading  of  the 
3rd  section,  is  that  if  the  overseers  are  willing 
they  may  enter  into  an  agreement  in  writing  with 
the  owner,  for  any  term  not  less  than  one  year 
from  the  date  of  such  ag^ement,  to  allow  him  a 
commission  in  consideration  of  bis  becoming  liable 
for  the  rates.  On  any  other  constraction,  yoa 
give  no  meaning  to  the  words  "  such"  and  "  in 
writing."  Then  sect.  4,  sub-sect.  1,  enaots  that 
"  the  overseers  shall  rate  the  owners  instead  of  the 
occupier?,  and  shall  allow  to  them  an  abatement 
or  deduction  of  15  per  cent,  from  the  amount  of 
the  rate."  And  by  sub-sect.  2,  "  IE  the  owner  of 
one  or  more  such  rateable  hereditaments  shall  give 
notice  to  the  overseers  in  writing  that  he  is  will- 
ing to  be  rated  for  any  term  not  being  less  than 
one  year  in  respect  of  all  such  rateable  heredita- 
ments of  which  he  is  the  owner,  whether  the 
same  be  occupied  Or  not,  the  overseers  shall 
rate  such  owner  accordingly,  and  allow  to  him  a 
further  abatement  or  deduction  not  exceeding 
15  per  cent,  from  the  amount  of  the  rate  daring 
the  time  he  is  so  rated."  Under  the  3rd  seotion, 
it  is  optional  with  the  overseers  to  agree  or  not, 
and  the  agreement  must  bo  in  writing.  Under 
the  4th  section,  all  that  the  overseers  are  to  do  is 
imperative,  except  as  to  the  amount  of  the  abate- 
ment which  they  will  allow,  and  the  notice  by  tho 
owner  is  reqaired  to  be  in  writing.  In  the  first 
instance,  where  the  matter  is  optional,  there  is  to 
be  an  agreement  in  writing ;  in  the  second,  where 
it  is  imperative,  the  owner  is  to  give  a  notice  in 
writing.  The  notice  becomes  ma^h  more,  there- 
fore, than  a  mere  preliminary,  or  a  merely  formal 
matter,  its  object  being  to  enable  the  overseers  to 
have  a  voucher  for  the  abatement  which  they  are 
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compelled  to  allow.  "The  overseers  shall  .  .  . 
allow,"  &c.,  but,  on  a  condition,  viz.,  that  "  the 
owner  .  .  .  shall  give  notice  to  the  overseers  in 
writing ;"  that  is  a  substantive  requisite,  and  one 
to  which  a  meaning  can  be  attached.  I  think 
Bucdt  a  requisite  as  that  cannot  be  WMved  .by  a 
parish  officer  acting  on  behalf  of  the  parish. 

LiRDUST,  J. — I  am  of  the  same  opinion.  The 
question  is,  whether  the  landlord  has  paid  the 
rates  in  such  a  manner  as  to  entitle  the  occupier  to 
vote.  That  depends  upon  two  questions :  first, 
upon  the  true  construction  of  the  Act  of  Parlia- 
ment (S2  &  83  Yict.  c.  41) ;  and,  secondly,  upon  the 
power  of  the  overseers  to  waive  the  notice  in 
writing  by  the  owner  provided  for  by  that  Act. 
As  to  the  first  point,  I  do  not  think  that  there  can 
be  any  doubt.  I  have  heard  no  explanation  of  the 
words  "willing  to  enter  into  an  agreement  in 
writing "  in  the  3rd  section ;  bat  I  can  have  no 
doubt  that  the  subsequent  words  of  that  section, 
"from  the  date  of  such  agreement,"  refer  to  an 
agreement  in  writing.  Then,  by  sect.  4,  a  "  notice 
in  writing  "  is  clearh^  to  be  given  by  the  owner 
before  any  allowanoe  is  made  to  him  by  the  over- 
seers. But  it  does  not  follow  to  my  mind  that 
such  a  notice  could  not  be  waived.  Apart  from 
the  power  of  waiving,  the  provision  is  quite  clear ; 
and  additional  light  is  thrown  upon  sects.  3  and  4 
by  sect.  7.  Then,  as  to  the  second  question, 
whether  it  is  competent  for  the  overseers  to 
waive  the  giving  of  a  notice  in  writing,  at 
first  I  certainly  thought  that  this  might  be 
waived,  and  tluit  the  giving  of  the  notice  in 
writing  was  merely  preliminary,  and  could  be 
dispensed  with.  But  the  answer  to  that  is,  that 
the  overseers  are  not  acting  for  themselves,  but 
are  public  officers.  TTnless  they  oonld  in  every 
case  produce  either  an  agreement  in  writing  or 
else  a  notice  in  writing,  the  parish  for  which  they 
act  might  be  involved  in  endless  disputes  and 
endless  lawsnits.  It  is  true  that  in  Jjeonard  v. 
AUmaaya  (46  L.  J.  81,  C.  P.),  we  held  the  other  day 
that  overseers  could  waive  compliance  with  the 
condition  of  6  Yict.  c.  18,  s.  5,  as  to  sending  in 
a  claim  before  the  20th  July;  but  the  language  is 
very  different  here,  and  I  am  of  opinion  that  the 
overseers  cannot  waive  this  matter,  and  that  this 
appeal  must  be  dismissed. 

Appeal  dismitied  with  easts. 

Solicitor  for  the  appellant,  0.  T.  PhiUips. 
Solicitor  for  the  respondentf  T.  Dvromt,  agent 
for  jB.  C.  Bwrant,  Windsor. 
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FraeUee  —  Pleading  —  Gounter-elaim — Comisetion 

which  must  exist  with  original  eatue  of  action — 

Oounter-elaim  farr  prior  slander  in  action  for 

slander — Irrelevancy. 

In  an  action  for  oral  slander  the  defendant  delivered 

a  defence  and  eoumter-elaim,  claiming  damages 

from  the  plaintiff  on  account  of  slanderous  words 

(a)  B«portad  by  J.  Ooksom  HcCuu-ash,  Esq.,  Barrister^t- 
Law. 


alleged  to  have  been  spoken  on  a  distinct  and 
prior  occasion  to  that  on  which  the   words   of 
which  the  plaintiff  complained  were  uttered.    On 
motion  to  strike  owt  the  cownter-daim  on  the 
ground  that  the  slander  alleged  in  it  too*  not 
connected  in  any  way  with  the  original  cause  of 
action : 
Held,  that  the  slander  alleged  in  the  eoimter-daiitn 
was  properly  made  the  subject  of  the  counter- 
claim. 
One  paragraph  of  the  counter-claim  alleged  that 
frequent  quarrels  had  taken  place  beiteeen  the 
wives  of  the  plaintiff  and  the  defendant. 
Seid,  that  this  paragraph  should  be  strude  out  as 

trrelevaut  ana  embarrassing. 
Fadwick  «.  Scott  (2  Oh.  Biv.  736),  distinguished  on 
the  ground  th(U  in  that  case  relief  was  sought  by 
»ft«  covmter-elaim  not  merely  against  the  plain' 
tiff  but  also  against  a  third  party. 
This  was  an  action  for  slanders  alleged  to  havs 
been  uttered  by  the  defendant,  to  the  efiect  ibab 
the  pWntiff  had  stolen  a  watch,  and  that  he  kept 
improper  <^aracter8  in  a  hotel  of  which  he  was 
proprietor.     The    defendant,     by    his    defenoe, 
traversed  the  speaking  of  the  words  complained 
of,  and  the    defamatory  sense,   and  denied  the 
inuendoes  placed  upon  the  words.    He  also  deli- 
vered the  following  counter-claim : 

1.  Tlie  defendant  resides  in  the  town  of  BtUinrobe,  is 
the  oonnty  of  Htiyo,  and  the  pltinlaS  residea  in  a  null 
hotel,  which  is  litnated  in  the  uune  Btreet,  aid  iwilj 
opposite  the  defeodant's  said  dwelling. 

2.  The  defendant  formerly  oanled  oo  buimas  in  a 
TeiT  gmall  wn — aa  a  dealer  at  fairs  and  marVato  and 
naed  also  to  sell  oom. 

3.  On  divers  times  and  oooa^ions  qnarrsls  have  taken 
plooe  batween  the  plaintiS  and  the  defaodant,  oad 
between  tiwir  wives,  but  more  frequently  between  tk« 
latter,  and  these  ore  the  divers  tiaaea  and  oooaaiowi 
neotjoned  in  the  plaintiff's  statemont  of  oloim. 

4.  Upon  the  divers  times  and  ooooaions  mentioned  in 


yon  robbed  llr.  Iievingtoo.    Th*  soalM  and  weiffM 
oonld  tall  a  good  deal" 

5.  The  defendant,  by  w^  of  a  separate  oanae  of 
aation,  soys  that  the  plaintiS  falsely  and  malidoiuly 
spoke  and  pnUished  of  the  defendant  the  words  in  tha 
lost  poiagraph  mentioned,  and  meant  thereby  that  ^» 
defendant  hod  naed  false  aooles  and  weights  in  oeUias 
goods  to  Mr.  Levington  (who  had  been  a  oostomar  of  tfca 
defendant),  and  had  thereby  defrandad  him.  The  defen- 
dant claims  SOOi.  damages. 

The  present  motion  was  that  the  third,  fourth, 
and  fifth  paragraphs  of  this  counter-claim  shonld 
be  struck  out  on  the  ground  that  the  statements 
contained  in  the  third  and  fourth  paragraphs  were 
irrelevant  and  embarrassing,  and  that  the  oaasa 
of  action  alleged  in  the  fifth  paragraph  was  irrele- 
vant, and  not  connected  with  the  original  cause  of 
action,  and  that  these  two  causes  of  action  could. 
not  be  conveniently  tried  together. 

F.  Nolan  for  the  plaintiff. — ^Th«  third  paragraph 
of  the  connter-olaim  is  ot^ectionable,  because  it 
brings  in  a  number  of  quarrels  irrelevant  to  the 
matters  and  even  to  the  persons  mentioned  in  the 
statement  of  claim.  It  is  impossible  for  the  plain- 
tiff to  tell  what  he  may  have  to  meet  at  the  triaL 
The  fourth  paragraph  is  open  to  the  same  objec- 
tion. It  is  evidently  introduced  as  a  link  to  an- 
deavonr  to  establish  some  sort  of  conneotian 
between  the  slander  complained  of  in  the  abate- 
ment of  claim  and  that  attempted  to  be  set  up  in 
the  fifth  paragraph  of  the  coonter-olaim.    Tbaw 
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ahndera  are  perfectly  disttnet  from  those  alleged  in 
the  statement  of  daim,  and  shonld  nob  be  allowed 
to  be  made  the  aabject  of  a  oounter-claim  in  this 
aotfion  at  aiL    Thn  pleader  haa  tried  to  knit  the 
oaoaaiona  tof^ether  in  order  to  meet  some  Snglish 
eaaes.    For  instance,  in  Lee  y.  Golyer  ( W.  N.  1876, 
p.  8)  a  counter-claim,  in  an  action  for  asaanlt,  of 
breach  of  agreement  to  repair  was  stmok  oat  as  not 
being  sufficiently  connected  with  the  subjeol-matter 
of  the  original    claim,  though  the  assault  was 
aileeed  to  have  taken  place  during  a  dispute  aa  to 
the  DieMih  of  the  agreement,    [DowsB,  B. — Under 
the  rule  a  discretion  is  allowed  to  the  judge.    The 
attention   of    the   jury  may  very  well  first    be 
dveoted  to  inTostigate  the  slander  alleged  by  the 
plaintiff,  and  to  determine  the  amount  of  damages 
irioch  will  compensate  it,  and  then  to  that  alleged 
in  the  ooonter-claim,  and  a  verdict  entered  for  the 
ooess  dt  one  over  the  other.]    In  Naylor  v.  Farrer 
(W.  N.  1878,  p.  187),  to  an  action  brought  for  the 
diisolntion  of  a  partnership  in  the  maunre  trade 
between  the  plamtiff  and  defendant,  a  counter* 
claim  was  set  up  for  services  rendered  bv  the 
defendant  to  the  plaintiff  in  the  buildingtrBde and 
this  oonnterHsIaim  was  struck   ont.     The  same 
ooorse  was  pursued  in  NieheUon  v.  JcuiTcBon  (W.  N. 
1876,  p.  38),  where  an  action  had  been  brought 
brf  a  director  of  a  companyf or  libel,  and  a  oonnter- 
ciaim  set  op  by  the  defendant  for  damages  for  loss 
snstained   in  respect  of  shares  bought  on  folse 
lepresentKtions,  Lindley,  J.  remaricing,  "  This  is 
one  of  thoae  oases  where  it  would  be  very  difficult 
to  keep  the  jarv  from  mixing  up  the  two  claims." 
[DoTss,  B. — That  the  alleged  slanders  were  not 
attered  at  the  same  time  may  tend  in  the  present 
case  to  facilitate  their  being  kept  distinct  by  the 
jury.  Bat  in  saeb  an  action  as  one  against  a  director 
for  issning  a  firandnlent  prospectus  I  should  regard 
aconnter-olaim  for  sednction  as  very  inconvenient 
and  awkward.    Pali;b8,  G.B. — I  am  of  opinion  that, 
if  we  were  to  strike  out  a  counter-claim  merely  on 
the  ground  that  it  was  unconnected  with  the  sub- 
ject-matter of  the  original  aotion,  we  should  be 
frasti&ting  the  Judicature  Act.]    I  submit  that 
the  proper  oonstrnotion  ofthemleis,  that  if  either 
the  claim  or  oounter-olaim  is  a  liqnidated  demand, 
one  can  be  set  up  against  the  other,  even  though 
they  may  be  disconnected  ;  but,  if  both  be  claims 
for  damages,  they  cannot  be  so  set  up,  unless  they 
arose  ont  of  the  same  occurrence,  for  this  reason, 
that  the  intention  of  the  rule  was  to  extend  to  all 
elaims  the  old  rale  as  to  set-off,  which  only  allowed 
a  set-crff  to  be  pleaded  to  an  aotion  for  a  liquidated 
demand.     [Pai^bs,  C.B.— Schednle  r.  22  (Eng.  O. 
XIX,  r.  3)  contains  a  dear  general   enactment 
that  the  right  to  set  np  any  claim  hj  the  defendant 
against  the  plaintiff  subsists,  subject  to  judicial 
discretion  to  strike  it  oat.]    That  only  wco^s  ont 
the  enactment  contained  in  the  3rd  sub-section  of 
the  27th  section  of  the  Act  (Eng.  Act  of  1873,  sect. 
M,  sab-sect.   3),    and    the    sub-sections    are  all 
governed  by  the  introductory  words  which  express 
the  intention  of  the  sub-section — namely,  that  an 
equitable  right  may  be  set  up  against  a  legal  right, 
or  viee  verad,  so  as  not  to  render  necessary  any 
^tplication  to  Chancery  to  restrain  an  action.  The 
esse  of  Padwu^  v.  Beott  (2  Ch.  Div.  736)  was  one 
ior  braaofa   of  covenant,  to  which  two  counter- 
claims against  the  plaintiff  and  a  third  party  were 
set  np  by  the  defendant,  claiming  the  execution  of 
eertain  allied  trusts;  and  it  was  held  by  Ball, 
T.C.,that  both  coanter-claimB  must  be  excluded  as 


not  being  sufficiently  connected  with  the  subject- 
matter  of  the  action,  and  as  calculated  unduJy  to 
embarrass  and  delay  the  plaintiff.  [Dowse,  B. — No 
case  has  been  cited  to  us  in  which  it  is  laid  down 
that,  where  the  claims  are  disconnected,  that  per 
se  renders  them  unfit  to  be  tried  together.  If  we 
are  to  lay  down  the  principle  that  there  mast  be 
some  connection  between  claim  and  counter-claim, 
what  is  that  connection  to  beP  Is  it  that  the 
occurrence  must  have  taken  place  the  same  hour, 
the  same  day,  or  the  same  year  P  Again,  if  that 
principle  is  established,  in  every  case  where  it  ia 
desired  to  set  up  a  counter-claim  we  shall  have  a 
colourable  connection  established  between  it  and' 
the  original  claim,  and  then  we  shall  perhaps  end 
by  having  three  trials — first  on  the  claim,  then  on 
the  oounter-olaim,  and  lastly  on  whether  there  was 
sufficient  connection  between  them  to  allow  of  one 
being  oooater-daimed  against  the  other.  If  a 
connecStion  is  necessary,  and  some  sort  of  conneo- 
tion  is  made  out  by  the  pleadings,  the  question 
will  arise,  is  that  connection  so  material  that  the 
counter-claim  can  be  properly  set  up  P  That  point 
can  be  put  in  issue  by  tne  reply  to  the  counter- 
claim, and  it  would  have  to  be  left  to  the  jury  to 
try  whether  there  was  sufficient  connection.  This 
seems  to  me  the  crucial  test  of  the  question.]  I 
contend  that,  on  the  true  construction  of  sect.  27, 
snb-sect.  3  (sect.  24  of  Eng.  Act  of  1873,  snb-sect. 
3),  the  words  "  all  such  relief  relating  to  or  con- 
nected with  the  original  sabjeot  of  the  oanse  or 
matter"  are  to  be  read  as  qualifying  the  entira 
section,  whether  the  connter-olaim  bring  in  a  third 
party  or  not. 

A.  Meldon,  for  the  defendant,  contra. — ^The  terms 
of  the  7th  sub-section  of  sect  27  of  the  Judioatara 
Act  (English  Act  of  1873,  sect.  24,  sub-sect.  7), 
that  the  court  shall  grant  "  all  such  remedies 
whatsoever  as  any  of  the  parties  may  appear  to 
be  entitled  to  in  respect  of  any  and  every  legal  or 
equitable  daim  properly  brought  fbrwara  by 
them,"  together  with  the  provisions  of  sub-seot. 
3  of  the  same  section,  that  the  court  shall  grant 
to  any  defendant,  in  respect  of  any  equitable  or 
legal  right  claimed  by  him,  all  suoh  relief  against 
any  plaintiff  as  mi^t  have  been  granted  in  an/ 
suit  instituted  for  that  purpose  by  the  same 
defendant  against  the  same  plaintiff,  raise  a  strong 
presumption  that  no  limit  was  intended  to  be 
put  on  the  nature  of  the  relief  which  a  d«f  sndant 
might  claim  from  a  plaintiff.  Neitherintheschedule 
rule  (Eng.  Ord.  XIX.,  r.  3)  nor  in  r.  9  of  Order 
XXI.  (Eng.  Ord.  XXIL,  r.  9),  which  regulates 
the  practice  as  to  setting  aside  oonnter-claims,  is 
there  a  suggestion  of  any  limitation  on  the  right 
of  the  defendant  to  set  up  any  claim  whatsoever, 
unless  in  the  opinion  of  the  court  the  counter- 
claim cannot  be  conveniently  disposed  of.  In  no 
case  cited  on  the  other  side  did  tbe  decision  rest 
upon  the  want  of  connection  between  claim  and 
counter-claim  further  than  to  the  extent  that  the 
want  of  connection  might  form  an  element  of 
convenience.  In  Bartholomew  v.  Rawlingg  (W.  N. 
1876,  p.  56)  a  counter-claim  for  return  of  money 
paid  as  deposit  on  a  sale  induced  by  false  repre- 
sentation made  by  the  defendant  and  a  third 
party,  was  allowed  in  an  aotion  to  recover  the 
balance  of  purchase-money,  Arehibald,  J.  stating 
that,  although  some  delay  might  be  caused,  he 
coald  not  say  that  the  claims  were  of  such  an 
incongrnouB  kind  as  to  be  unfit  to  be  tried 
together.  [Pallbs,  C.B. — That  was  a  case  in  which 
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a  tliird  party  >ras  brought  in.  The  remarks  of 
Arohibald,  J.  in  that  case  do  not  apply  to  such 
a  OBse  as  the  present.  Those  cases  in  which  a 
third  party  is  brought  in  are  not  exactly  in  point. 
If  the  defendant  had  to  brin^  in  a  third  party  as 
a  defendant  to  his  counter-claim,  he  trould  be  in  a 
much  worse  position  than  he  is.]  In  Atwood  v. 
MiOer  (W.  N.  1876,  p.  11)  a  counter-claim  for 
damaees  as  tenant  from  year  to  year  of  the 
plaintiff,  and  for  specific  penormance  of  an  agpree- 
ment  to  grant  a  lease,  was  allowed  asiainst  the 

Slaintiff's  claim  for  rent;  and  in  Cappeleut  v. 
irown  (W.  N.  1875,  p.  231),  to  a  claim  for  the 
price  of  timber  a  counter-claim  was  allowed 
tor  insufficient  delivery  in  respect  of  other 
cargoes  delivered  under  a  different  and  prior 
contract.  As  to  the  fifth  paragraph,  it  only 
draws  the  inuendo.  The  quarrels  between  the 
Trives  of  the  plaintiff  and  the  defendant  are  only 
brought  in  as  part  of  the  narrative ;  just  so  are  the 
addresses  of  the  plaintiff  or  defendant.  We  admit 
that  they  are  surplusage,  but  in  the  forms  in  the 
appendix  to  the  orders  there  are  numbers  of  state- 
ments which  are  only  introduced  as  part  of  the 
narrative,  and  are  really  immaterial  to  the  issue. 
[FALLBiJ,  C.B. — In  that  respect  all  the  forms  might 
be  said  to  be  embarrassing.  Dowse,  B. — The 
forms  are  by  no  means  obligatory.]  According  to 
the  titles  of  the  counter-claims  given  in  the  forms, 
the  counter-claim  seems  to  be  regarded  as  an 
entirely  new  action ;  for  instance.  Form  10  (Eng. 
F.  14),  "between  E.  W., plaintiff,  and  0.  S.  and 
J.  B.,  defendants  (by  original  action) ;  and  between 
the  said  0.  S.,  plaintiff,  and  the  said  B.  W.  and 
J.  W.,  defendants  (by  oounter-claim)."  The 
'words  "by  original  action"  are  contrasted  with 
"  by  counter-claim,"  as  if  they  indicated  a  claim  of 
a  co-ordinate  nature. 

F.  Nolan  in  reply. — Am  to  the  question  of  suffi- 
<dent  connection  between  claim  and  counter-claim 
being  a  matter  of  embarrassment  at  the  trial,  the 
Indge  can  then,  if  he  likes,  strike  it  ont.  [Palles, 
~  B. — That  does  not  seem  clear,  as  schedule 
rule  22  (Eng.  Ord.  XEL,  r.  3)  says,  "on  the 
application  of  the  plaintiff  before  trial,"'  and  Order 
XXI.,  r.  9  (Eng.  6rd.  XXII.,  r.  9),  mentions  the 
order  as  bising  applied  for  "  at  any  time  before 
reply."]  In  Oappeleiu  v.  Brovm  {ubi  sup.)  Qnain, 
J.  says :  "  It  was  the  scandal  of  the  past  procedure 
that  A.  might  have  a  liquidated  demand  against 
B.,  and  B.  a  claim  for  damages  against  A.,  and  yet 
B.  could  not  set  up  his  olaim  in  an  action  by  A., 
bat  must  bring  a  fresh  one." 

Fauces,  C.B. — The  third  and  fourth  paragraphs 
of  this  counter-claim  must  be  struck  out.  They 
are  obviously  introduced  by  the  pleader  to  make 
oat  some  connection  between  the  cause  of  action  in 
the  statement  of  claim  and  counter-claim,  but  they 
bring  in  matters,  such  as  the  disputes  between  the 
wives  of  the  plaintiff  and  defendant,  wholly 
immaterial.  Their  immateriality  is  admitted,  and 
they  could  not  but  prove  embarrassing  upon  the 
trial,  because  they  would  lead  to  the  introduction 
of  irrelevant  evidence.  As  regards  the  fifth  para- 
sraph,  upon  which  arises  the  principal  question  in 
uie  case,  whether  a  defendant  in  an  action  of 
slander  can  bring  a  counter  -  claim  claiming 
damages  for  slanderous  words  uttered  on  another 
occasion,  Mr.  Nolan  has  contended  for  two  propo- 
sitions :  first,  that  in  accordance  with  the  provisions 
of  the  Judicature  Act  nothing  can  be  the  subject 
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of  a  counter-claim  which  ia  not  connected  with  tb» 
subject-matter    of    the    original    action;    and, 
secondly,  that  on  the  ground  of  convenience  these- 
actions  for  slander  ought  not  to  be  tried  together. 
This  is  I  believe  the  first  time  that  such  a  question 
has  been  brought  before  any  Irish  court  since  the 
Judicature  Act,  except  in  the  case  cited  at  the  bar 
of  Moriaay  v.  Oosgrave.    We  have  been  referred  to 
a  good  many  English  decisions,  but  I  think  that 
they  were  all  decided  upon  specif  facts,  except  ona, 
Padioick  v.  Scott  (2  Ch.  Div.  736),  a  case  which, 
does  seem  to  support  the  contention  of  the  plain- 
tiff.   This  I  shall  mention  more  particularly  pre- 
sently.   I  am  of  opinion  that,  upon  the  true  con- 
struction of  the  Judicature  Act,  and  the  rules  for 
carrying  it  into  effect,  any  claim  of    a  defen- 
dant   against    a    plaintiff,    whether     conneoced 
or     disconnected    with     the     original     subject 
matter  of  the  action  can  be  made  the  subject 
is    a    counter-claim,    and   if    it    be    embarrass- 
ing or   inconvenient,    the    only    remedy   is    by 
applying  to  strike  it  ont.    This  opinion  I  ground 
upon  the  3rd  sub-section  of  the  27th  section  of  the 
Judicature   Act  (English  Judicature  Act   1878, 
sect.  24,  sub-sect.  3),  and  the  22nd  schedule  rule 
(Eng.    Ord.    XIX.,    r.    3).      On    reading    the 
section  of  the  Act  it  might  at  first  sight  appear 
that  the  relief  against  the  plaintiff  mentioned  in 
that  section  as  given  to  a  defendant  "in  respect 
of   any   legal  estate,  right,   or  title  cWmed   or 
asserted  by  him,"  was  something  oonnected  with 
land,  and  if  so,  we  would  have  no  jurisdiction  to 
allow  this  counter-claim  before  us.  But  by  schedule 
rule  22  (Eng.  Ord.  XIX.,  r.  3),  which  is  part- 
of  the  Act,  the  remedy  is  extended,  and  a  general 
right  is  given  to  a  defendant    to  counter-claim 
against    a  plaintiff.    The  words  of  the  Act   to 
wnich  I  refer  are  these:  "The  said  courts  re- 
spectively, and  every  judge  thereof,  shall  also 
hiave  power  to  grant  and  shall  grant  to  any  de- 
fendant in  respect  of  any  equitable  estate  or  right, 
or  otiier  matter  of  equity,  and  also  in  respect  of 
any  legal  estate,  right,  or  title,  claimed  or  asserted 
by  him,  all  such  relief  against  any  plaintiff  or 
petitioner  as  such  defendant  shall  have  properly 
claimed  by  his  pleading;  and  as  the  said  courts 
respectively,   or  any  judge  thereof,  might  have 
granted  in  any  suit  for  that  purpose  by  the  same 
defendant    aeainst  the  same    plaintiff    or    peti- 
tioner."   Solar  there  is  no  limitation  to  the  relief 
which  may  be  claimed  by  counter-clum ;  but  & 
limitation  is  contained  in  the  words  which  follow : 
"And  also  all  such  relief  relating  to  or  connected, 
with  the  original  subject  of  the  cause  or  action, 
and  in  like   manner  claimed   against    any  other 
person,  whether  already  a  party  to  the  same  caaae- 
or  matter  or  not,  who  shall  have  been  duly  served, 
with  notice  in  writing  of  such  claim,  pursuant  to 
any  rule  of  court  or  any  order  of  the  court,  aa 
might  properly  have  been  granted  against  such 

Serson  if  be  ha[d  been  made  a  defendant  to  a  cause 
uly  instituted  by  the  same  defendant  for  the  like 
purpose."    It  has  been  contended  that  these  words,. 
"  relating  to  or  connected  with  the  original  sub- 
ject of  the  cause  or  matter,"  qualify  the  nature  of 
the  relief  which  may  be  sought  by  counter-clainx 
by  a  defendant  against  a  plaintiff  alone,  as  well  aa    . 
against  a  plaintiff  "and  any  other  person ; "  and  . 
in  support  of  this  contention  the  case  before  Hall,  1 
Y.C.,  which  I  have  mentioned  (Padioiek  v.  SBott)^  ^ 
and  that  before  the  Master  of  the  Bolls,  have  been  - 
cited.    I  think,  however,  that  the  words  qualify 
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oaij  that  portion  of  the  seotion  with  which  they 
are  in  immediate  oonnection,  namelv,  a  counter- 
olaim  which  seeks  relief  a^^ainst  a  third  party  as 
well  as  against  the  plaintiff.  This  ooostmotion 
is  strengthened  by  schedule  r.  22  (Eng.  Ord. 
XIX.,  r.  3),  than  which  it  is  impossible  to  oon- 
oeive  wider  phraseology :  "  A  defendant  in  an 
action  may  set  off  or  set  up  by  way  of  connter- 
daim  against  the  claims  of  the  plaintiff  any  right 
or  claim,  whether  sach  set-off  or  connterHsIaim 
Boond  in  damages  or  not ;"  and  also  by  the  con- 
cfaiding  words,  "  The  ooort  or  jadge  may,  if  in  the 
<qnnion  of  the  oonrt  or  jadge  such  setoff  or 
ooonter-claim  c&nnot  be  disposed  of  in  the  pend- 
ing action,  or  oaght  not  to  be  allowed,  ref  ase  per- 
suasion to  the  daendant  to  avail  himself  thereof ;" 
clearly  showing  that  the  power  of  oonnter-daiming 
by  the  def  en£nt  against  the  plaintiff  was  to  be 
hmited  by  convenience,  and  by  convenience  alone. 
'So  case  has  been  cited  in  which  a  different  rule 
has  been  laid  down.  The  case  before  Hall,  Y.C. 
is  distingaishable  on  the  ground  that  in  it  the 
oonnter-claim  sought  relief  against  other  parties 
as  well  as  against  the  plaintiff,  and  the  case 
before  the  Master  of  the  Bolls  was  heard  on 
aflSdavit,  and  was  decided  on  Kcneral  facts,  and 
did  not  determine  the  g^eneraf  principle.  Then 
comes  the  second  qnestion,  whether  in  Uie  present 
case  the  connter-claim  is  of  such  a  nature  that  it 
cannot  conveniently  be  disposed  of  at  the  same 
time  as  the  original  claim.  On  this  point  I  am  of 
o|)inioa  that  there  is  nothing  to  hinder  both  being 
disposed  of  at  the  same  time,  but,  on  the  contrary, 
that  it  will  be  doing  complete  jostice  to  bow 
parties  to  have  them  tried  together. 

FmoKBALD,  B.  concurred. 

DowBX,  B. — I  agree  with  the  judgment  of  my 
Lord  Chief  Baron-  I  think  that,  in  order  to  cany 
oat  the  intention  of  the  Legislature,  it  is  incum- 
bent upon  ns  to  give  a  liberal  construction  to  the 
Jndicatore  Act  and  roles.  It  appears  to  me  only 
to  be  necessary  to  read  the  schedule  rule  and  the 
rules  made  by  the  judges  in  pursuance  of  the  Act 
to  come  to  the  oonolosion  that  a  counter-claim 
was  contemplated  to  be  to  all  intents  and  pur- 
poses a  cross  action.  This  is  apparent  even  tcom. 
the  title  of  the  defence  and  connter-claim  in  form 
10  of  Appendix  C.  (Exib.  Add.  C.  form  14),  to 
which  we  have  been  referred  by  Mr.  Meldon.  A 
ooonter-olaim  then,  being  a  cross  action,  is  not 
affected  by  the  considerations  which  limit  claims 
of  set-off,  and  need  not  therefore  be  tjuidem 
gmterit  with  the  subiect-matter  of  the  original 
action.  Since,  accoroingly,  by  schedule  r.  22 
(Eng.  Ord.  XIX,  r.  3)  and  b^  Order  XXI.  (Eng. 
Ord.  XXII.)  a  counter-claim  is  to  be  dealt  with  as 
if  it  were  a  statement  of  claim  in  a  cross  action, 
die  defendant  is  entitled  to  set  op  anjrthing  by 
mj  of  ooonter-olaim  for  which  he*  might  liave 
brought  an  action  against  the  plaintiff,  subject  to 
judicial  control  on  the  ground  of  convenience. 
Itiia  control  might  be  well  exercised  if  the 
coonter-olaim  was  on  entiirdy  different  lines  from 
the  claim  of  the  plaintiff,  or  was,  in  the  opinion  of 
tbe  court,  calculated  to  unduly  dominate  or  over- 
abadow  the  case  of  the  plaintiff,  in  a  somewhat 
similar  way  to  the  control  which  was  formerly 
eiercised  in  the  case  of  joinder  of  causes  of  action 
tmder  the  Common  Law  Procedure  Acts.  The 
qnestion  is  in  each  case  one  of  justice  and  of  pro- 
priety, and  no  hard  and  fast  line  can  be  laid  down. 
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In  the  case  before  us  the  fact  of  each  of  the 
causes  of  action  bein^  distinct  and  independent 
appears  to  me  to  iiMilitate  their  being  satisEso* 
tonly  dealt  with  by  a  jury  simnltaneonsly ; 
because,  where  there  are  slanders  and  cross 
slanders  uttered  at  the  same  time,  the  jury  are  apt 
to  mix  them  up,  and  to  experience  a  difSculty  in 
estimating  the  respective  injaries  inflicted,  bat, 
where  they  are  disconnected  and  separate,  the 
joiy  can  form  an  estimate  of  each  without  any 
disturbing  influence,  and  the  balance  can  then  b« 
struck  in  favour  ol  the  plaintiff  or  the  defendant 
as  the  case  may  be.  There  is  no  English 
authority  to  the  contrary  of  this,  and,  even  if  there 
were,  I  should  not  be  disposed  to  follow  it,  if  by  a 
court  of  only  ooHwdinate  jurisdiction. 

Ordttr  aeeurdinglg. 
^—  ■ 

U^arat  of  I^orDs. 

Nov.  8  and  12, 1878. 

(Before  the  Lobd  Chascblior  (Cairns),  Lorda 

CHagah  and  Sbisokkb.) 

Wabd  v.  Hobbs.  (a) 

ON  APPBAL  JFBOX  IBB  COTTKT  OF  APPEAL  IN  BHOLAHO. 

Gimiag%ou$  DtMose*  (Animale)  Aet^Sale  of  goodt 
— ImfUod  toarratUy — Bale  "  toUk  dU  faiuJUt " — 
BrMcik  of  ttoMory  duty. 

Tha  Oonlagious  Ditecmu  {AnimaU)  Ad  (Stat.  32  |- 
33  Viet.  e.  70)  enaeU,  »eet.  57:  "{fcmyp«r«on 
sggpotM  «»  a  markett  or  fair,  or  other  ptMie  pla«a 
.  .  .  any  animal  i^tAtA  wt<&  a  cotdagum*  or 
it^eeiiou*  duaoM,  he  *haU  be  deemed  guiUyofam 
cffenee  ctgainst  this  Act,  unless  he  shows  .  .  .  thai 
he  did  not  hnow  of  the  same  being  so  affeeted,  and 
that  he  could  not  wUh  reasonaible  dUigenee  have 
obtcuned  such  knowledge." 

Held  {affirming  the  judgment  of  the  court  below), 
that  Me  mere  fact  of  exposing  for  sale  in  a  market 
animals  wMen  were  to  the  knowledge  of  the  vendor 
suffering  from  sueh  disease  did  not,  in  the  absence 
of  an  ewpress  warranty'jomd  of  any  fraud  or  con- 
cealment on  the  part  of  the  vendor,  ereate  an 
implied  warranty  under  the  statute  which  would 
make  him  liable  to  Ihe  purchaser  for  damages 
sustained  by  him  in  consequence  of  the  condilton 
of  the  animal*. 

A  breach  of  a  statutory  daiy  does  not  rieoessarUy 
give  a  right  of  action  to  the  person  wronged  by 
such  breoih. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Bramwell,  Brett,  and  Cotton,  L.JJ.), 
reported  in  37  L.  T.  Bep.  N.  S.  654^  and  3  Q.  B.  Div. 
150,  reversing  a  decision  of  the  Queen  s  Bench 
Division  (Ifellor  and  Lush,  JJ.),  reported  in  36 
L.  T.  Bep.  N.  S.  511,  and  2  Q.  B.  Div.  331,  in  &voar 
of  the  plaintiff. 

The  plaintiff  and  defendant  were  both  fitrmers 
near  Newbnir.  In  Sept.  1875  the  defendant  sent 
some  pigs  to  be  sold  by  auction  at  Newbury  market. 
Among  the  conditions  of  sale  were  the  following : 

4.  The  lots,  with  all  faolti  and  oron  of  desoription,  if 
any,  to  b«  pajd  for  and  remoTed  at  th«  biqrer'i  ezpeua 
immediateljr  after  the  aala. 

6.  No  wanaoty  wiU  be  giren  by  the  aaotioneer  with 
any  lot,  and  as  all  lota  are  open  to  inapeotionpreTioai  to 
the  oommenoement  of  the  sale  no  oompensation  shall  be 
made  in  reeiieat  of  any  fault  or  ems  of  deaoription  of 
any  lot  in  the  oatalopie. 

(•)  Bfported  by  C.  E,  Kaldsv,  Eaq^  BaxristaMtJAW. 
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Wass  v.  Hobbs. 


[H.  or  li. 


Tbe  plaintiff  pnrdhaaed  the  pigrs  for  44!.,  which 
was  admiUied  to  be  a  6ur  prioe ;  bat  immediately 
after  the  sale  they  showed  symptoms  of  ty^oid 
fevier,  and  all  bat  one  died,  and  they  infected  other 
pijn  of  the  plaintiff,  which  also  died.  The  plain- 
tdn  then  tvoaght  this  action  for  the  damage  he 
had  niBtained. 

The  case  was  tried  before  Brett,  L.J.  at  the 
Berkisdure  Summer  Assiees  in  1876,  when  the  jary 
foond  a  verdiot  for  the  plaintiff,  finding  expressly 
that  the  defendant  was  aware  that  the  pigs  were 
infected  with  the  diaease  when  he  sent  them  to 
tike  market. 

The  learned  judge  reserved  leaTe  to  more  to 
«nter  a  verdict  for  the  defendant,  but  the  rale  was 
discharged  by  the  Qneen's  Ben(ih  Division.  This 
decision  was  reversed  by  the  Court  of  Appeal,  as 
above  mentioned,  on  the  ground  that  the  defen- 
dant did  not  by  taking  the  animals  to  a  public 
market  represent  that  they  were  free  from 
disease. 

The  plaintiff  then  appealed  to  the  House  of 
JJords. 

H.  Matthews,  Q.G.  and  Broi  appeared  for  the 
appellant. — The  argnments  nr^ed  apnear  snffi- 
aeatly  from  the  judgments  of  their  Lordships.  In 
addition  to  the  cases  mentioned  in  the  judgments, 
the  following  were  cited  or  i«f erred  to  in  the  coarse 
of  the  argument : 

Sni  T.  BaOi,  27  L.  J.  45,  Ex. ;  2  H.  &  N.  299 ; 

Cooke  T.  Wanng,  9  L.  T.  Sep.  K.  S.  257 ;  S2  L.  J. 
362  Ex.; 

iiaa.  V.  .Barnard,  7  0.  &  P.  784 ; 

Hdl  T.  (Trov,  1  Stuk.  484  ; 

Jimn  V.  Botod«n,  4  Tumt.  847 ; 

mihoU  T.  BtuuiMtsr,  84  L.  J.  105,  C.  P. ;  17  0.  B. 
N.  S.  706 ; 

Pets  V.  Bladtf,  5  Taoat.  657  ] 

BhepherA  v.  Kain,  5  B.  &  A.  210; 

BloMtmore  y.  Bristol  and  BasUr  JBatltsay  Company, 
8E.  &B.  1035; 

BroM  V.  jf aittotd,  6  E.  A  B.  470  ; 

Bwnby  v.  BolltU,  16 IC.  ft  W.  «44  ; 

Emmtrton  v.  Matihtmt,  7  H.  A  N.  586. 

Benjamin,  Q.O.  and  R.  D.  Oreene,  who  appeared 
for  the  respondeat,  were  not  called  apon  to  address 
the  House. 

Nov.  12. — Their  Lordships  gave  judgment  as 

fdllowB: 

The  Lord  Ohan ckiloe  (Oaims). — ^My  Lords,  in 
this  case  the  respondent  sold  a  certain  number  of 
pigs  by  auction  at  Newbury  market,  and  the 
appellant  became  the  purchaser  of  those  pig^  at 
the  auction.  There  were  conditions  of  sale  under 
which  tliey  were  sold,  and  the  fourth  and  sixth 
of  those  conditions  ran  in  these  words:  [His 
Lwdship  read  the  conditions  set  out  above,  and 
oontinned :]  It  turned  out  that  almost  imme- 
diately a&ec  the  sale  the  pigs.  La  the  hands  of  the 
parefaiaeer,  showed  symptoms  of  being  affected 
with  typhoid  fever,  a  contagious  and  infectious 
disease ;  they  rapidly  died  off,  and  nearly  aU  of 
them  ultimately  diedL  If  the  finding  of  the  jary, 
that  the  pigs  were  infected  with  this  disease  at 
the  time  of  the  sale,  and  that  the  respondent 
knew  it,  is  a  correct  inference  from  the  facts  oE 
the  case,  then,  beyond  all  donbt,  the  respondent 
was,  both  morally  and  legally,  highly  culpable. 
Bat  the  question  is.  Is  there  a  right  of  actioD  on 
the  part  of  dw4q>peUantF  In  his  claim  he  pats 
the  case  in  this  way :  he  says  that  by  warranting 
the  pigs  to  be  free  from  any  infections  disease, 
(be  defendant  indnced  him  to  bay  them;  and 


then  he  alleges  that  "even  if  the  defendant  did 
cot  warrant  the  pigs,  the  plaintiff  says  that  the 
defendant,  either  knowingly,  or  having  good 
reason  to  believe  that  the  pigs  were  suffering 
from  an  infections  disease,  offered  them  for  sale 
at  a  certain  open  and  public  market  held  at  New- 
bury, and  sold  thirty-two  of  them  to  the  plaintiff 
for  441. ; "  and  then  he  says  that  "  the  defendant 
knew  that  the  plaintiff  was  a  farmer,  and  that  the 
pigs  would  be  placed  with  other  pigs,  and  would 
also  be  turned  intocertain  stubble  fields."  Now  with 
regard  to  the  allegations  in  the  statement  of  claim, 
nndonbtedly  there  was  no  warranty,  and  the  onse 
in  t^iat  respect  ia  unsupported.  As  to  the  other 
all^auon,  that  simply  from  the  fact  of  sending 
the  pigs  to  the  market  when  they  were  in  this 
state  a  right  of  action  arises,  that  was  not  the 
ground  on  which  the  oase  was  mainly  rested  at 
your  Lordships'  bar.  The  counsel  for  the  appel- 
lant  contended  that,  from  what  took  place  at  the 
trial,  and  afterwards,  any  technicality  founded 
upon  the  claim  was  out  of  the  qnestion,  and  the 
appelant  mig^t  suooeed  by  showing  that,  oo  the 
fiiots  as  they  were  proved,  there  was  any  right 
of  action  on  his  part  on  any  ground  whatever. 
The  appellant's  contention  at  your  Lordships' 
bar  was  this,  that  the  respondent  had  made  a 
representation  which  was  nntrne  in  point  of  fact, 
and  that  the  action  lay  as  in  the  nature  of  an 
action  for  deoeit.  Now,  I  apprehend  there  can  be 
no  doubt  of  this  proposition,  that  if  a  moa 
expressly  states  upon  a  sale  that  he  gives  no 
warranty,  and  that  the  goods  B<dd  must  be  taken 
with  all  their  faults,  but  goes  on  to  say  expressly 
in  addition  to  that,  that  so  far  as  he  knows,  or 
believes,  or  has  reason  to  believe,  the  goods  are 
free  from  any  particular  fault,  and  that  the  animals 
(if  it  be  animals  that  are  sold)  are  free  Erom  any 
disease,  if  he  expressly  states  that,  and  if  it  can 
afterwards  be  proved  that  the  animals  were 
tainted  with  the  disease  to  which  he  referred,  then 
there  can  be  no  doubt  that,  notwithstanding  the 
negation  of  warranty,  an  aotion  wonid  lie  for 
deceit  for  the  &Ise  representation.  There  is  no 
diflSculty  in  reoonciling  the  two  express  state- 
ments— one  that  he  does  not  warrant,  and  that  the 
property  must  be  taken  with  its  fiuilts,  and 
the  other  that,  so  far  as  he  knows  or  be- 
lieves, the  article  sold  ia  free  from  a  partic«dar 
fault.  Upon  that  part  of  the  caae  there  can  be  no 
controversy.  But  the  qoeebion  here  is,  not  how 
two  express  statements  of  the  kind  that  I  bave 
described  are  to  be  made  to  stand  together,  bat 
whether,  in  addition  to  the  express  negation  of 
warranty  which  I  have  described,  there  was  any 
other  representation  at  all.  Now,  any  represen- 
tation in  words  there  clearly  was  not  in  this  case. 
The  only  statement  actually  made  was  the  one 
contained  in  the  two  conditions  of  sale  which  I 
have  read.  Beyond  that  not  a  word  was  said,  or 
is  alleged  to  have  been  said,  on  the  part  <^  the 
aoctioneer ;  and  the  respondent  never  in  any  way 
came  in  contact  with  the  appellant.  Bat  whA 
was  contended  at  your  Lordships'  bar  was  this, 
that,  although  there  was  no  express  representa- 
tion made  in  words,  yet  there  was  oondact  on  the 
part  of  the  respondent  which  amounted  to  a  repre- 
sentation ;  and  it  was  endeavoured  to  make  that 
out  in  this  way :  it  was  said  the  Contagious  Dis- 
eases (Animals)  Act  (32  &  33  Yict.  c.  70),  s.  57, 
enacts  that  an'y  person  who  sends  an  animal, 
having  »t  the  time  iip<Hi  it  an  infeotions  cr  oon- 
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tagioos  disease,  to  any  public  or  open  place,  shall 
be  Ki>ilty  of  an  offence  under  this  Act,  unless  he 
shall  prore  that  he  iras  not  airarc  that  the  animal 
waa  so  tainted  \«ith  disease.     And  it  was  said, 
therefore,  that  the  respondent  here,  from  the  mere 
fact  of  sending  his  pigs  into  a  public  market,  must 
be  taken  (being  of  course  held  to  be  aware  of  the  law 
upon  the  subject)  to  be  representing  that  he  was 
complying  with,  or,  at  aJl  events,  not  infringing 
the  Ibw,  and  that  the  animals  were  not  tainted 
with  any  infections  or  contagious  disease.     I  think 
it  always  desirable  to  afastam,  as  far  as  possible, 
&om  expressing  an  opinion  upon  a  case  which  is 
not  actually  the    case  under  consideration,  and 
I  desire  here  to  be  held  free  from  expressing  aay 
opinion  as  to  what,  in  a  case  in  whicn  there  was 
no  negation  of  warranty,  no  statement  such  as  I 
have   read    from  the  two  conditions  of    sale  in 
this  case,  oaght  to  be  the  law  as  to  a  man  who 
Bent  bis  pigs  to  a  public  market,  knowing  them  at 
the  time  to  be  tainted  with  disease.     I  observe 
that  in  the  case  of  Bodger  v.  Nichols  (28  L.  T.  Hep. 
N.S.  441),  in  the  Court  of  Queen's  Bench,  Black- 
bum,  J.  seems  to  have  thrown  out  an  opinion  that, 
in  a  case  of  that  kind^  there  being  nothing  upon 
one  side  in  the  shape  of  statement  or  negation,  and 
there   being  simply  the  fact   of  a  man  sending 
diseased  animals  to  a  public  market  to  be  sold  on 
the  other,  that  must  be  held  to  be  a  representation 
by    conduct    that    the    animals  were  free   from 
disease,   and  that   the  person   so   sending   them 
might    be    liable  for    the  coDsequences  of  that 
represwitation  if  it  turned  oat  to  be  untrue.    I 
desire^  so  far  as  I  am  doncerned,  to  hold  myself 
unpledged,  if  such  a  case  had  to  be  considered. 
But  that,  as  it  seems  to  me,  is  not  the  case  which 
your  Lordships  have  now  to  consider.    You  have 
here  to  consider  an  actual,  clear,  unqualified  state- 
ment in  writing,  on  the  one  hand,  and  no  state- 
ment whatever,  even  in  mere  words,  on  the  other 
band,  but  an  attempt  to  raise  a  conclusion  as  to 
an  implied  statement  £rom  conduct.    The  words  of 
the  statement   on    the    one    side  are    perfectly 
clear;  tbqr  are  that  the  vendor  will  not  war- 
tant  the  goods — that  they  are  open  to  inspec- 
tioo,  that  the  purchaser    might   inspect    them, 
and  that  the   purchaser  must   take   them  with 
aU   their   faults.     17  ow   I  hold   that,  in  order  to 
countervail    or    qualiiy    that,     and   to    cut    it  | 
down,  there  must  be  something  as  clear  in  state- 
ment in  an  opposite  direction.    If  there  had  been 
that  representation  in  words  which  I  began  by 
8nppc«ing,    namely,   that    notwithstanding    that 
negation  of  warranty,  the  vendor  said  that  he 
beUeved  the  animals  were  free  from  disease,  that 
night  be  the  foundation  of  an  action  for  deceit ; 
but  it  seems  to  me  that  there  is  no  authority  and 
no  principle  upon  which,  in  the  face  of  a  clear  and 
nnqnalified  statement  on  the  one  hand,  such  as  I 
have  described,  that  the  purchaser  must  take  the 
articles  with  all  their  faults,  yon  are  to  raise,  from 
the  mere  circumstance  of  his  sending  the  animals 
to  the  market,  the  implication  of  a  representation 
on  the  other  hand  that  the  animals  were,  in  the 
belief  of  the  vendor,  free  from  disease.    I  there- 
fore, on  this  part  of  the  case,  entirely  agree  with 
the  unanimous  conclusion  of  the  Court  of  Appeal. 
But  there  were  some  minor  points  in  the  case 
sogKested  as  arguments  upon  which  the  appeal 
might  be  snstsined,  and  I  will  refer  to  them  very 
shortly.    The  first  of  them  was  this  :  It  was  said 
that  there  was  here  a  breach  of  atatntory  duty. 


and  that  wherever  you  have  a  breach  of  statutory 
duty  and  any  person  wronged  by  it,  the  person 
wronged  has  a  right  of  action.     Now,  I  do  not 
stop  to  consider  how.far  that  can  be  supported  as 
a  general    proposition.    A  good  deal  might  be 
said  upon  that  subject,  but  it  is  sufficient  to  point 
out  to  your  Lordships  that   the  statutory  duty 
here    is  of  this  kind ;   it  is  a  duty  not  to  send 
infected  animals  into  a  public  place — for  an  obvious 
reason,  lest  they  should  by  contact  or  neighbour- 
hood taint  other  animals,  and  thereby  occasion 
injury  to  the  public.    If  in  that  state  of  things 
some  person  had  come  forward  and  said,  "  You, 
the  respondent,   sent   tainted   animals   into  this 
public    place,  and    my  animals   in   that   public 
place,    by   contact  or   neighbourhood,  were  in- 
fected,   and    I    suffered   a    loss,"   then    I  could 
understand    the    argument.      But    that    is    not 
what  occurred  here.     What  occurred  in  the  public 
place  was  the  buying  and    the  selling,  and  no 
tainting  of  other  animals,  although  it  is  said  that 
after  the  pigs  became  the  property  of  the  pur- 
chaser, and  were  taken  to  his  farm,  they  tainted 
other  animals  which  were  there.     But  that  is  not 
the  gist  of  the  enactment,  and  therefore  it  appears 
to  me  that  this  argument  altogether  fails.     The 
next  point  was  this  :  It  was  said  that  that  which 
was  sold  here  was  not  really  a  lot  ofpigs,  but  a 
mass  of  disease — of  typhoid  fever.    To  that  all  I 
can  say  is,  that  a  pig  having  typhoid  fever  appears 
to  me  not  to  lose  its  identity  any  more  than  a 
man  having  typhoid  fever  ceases  to  be  a  man ; 
and  therefore  the  thins;  sold  was  that  which  it 
was  professed  to  sell.    Then  again  it  was  said  that 
what  was  sold  here  was  not  merely  infected  by 
disease,  bat  was  a  noxious  and  a  dangerous  thing, 
certain  not  only  to  be  useless  in  itself,  but  to  be  a 
source  of  evil  and  of  danger  wherever  it  might 
be  carried,  and  it  was  likened  to  the  case  of  a 
person  selling  explosive  substances  without  any 
warning  being  given  to  the  purchaser,  and  without 
its  being  known  or  made  clear  that  the  possession 
of  the  substance  was  attended  with  danger.  There 
again  I  should   not  wish  to  express  any  opinion 
as  to  how  far  that  argument  might  be  urged  in  a 
case  where  there  was  no  express  statement  upon 
the  subject  of  the  thing  sold ;  it  is  sufficient  to 
say  that  it  seems  to  me  that  where  you  have  an 
article  sold  with  a  statement,  not  merely  that  the 
vendor  does  not  warrant  it,   but  that  the  pur- 
chaser must  take  it  with  all  its  faults,  this  point 
really  becomes  a  branch  of  the  first  point  to  which 
I  have  referred ;  and  you  cannot  therefore  contend 
that)  the  purchaser  is  afterwards  to  be  at  liberty 
to  turn  round  and  say,  "  There  was  this  fault  in 
the  article  whitih    I  bought  which  makes    it   a 
dangerous  article  for  me  to  become  the  possessor 
of."    Those  were  the  arguments  which  your  Lord- 
ships heard  urged  with  great  skill  and  ingenuity 
by  the  counsel  for  the  appellant ;  but  it  appears 
to  me  that  they  all  failed,  and  that  the  decision  of 
the  court  below  ought  to  be  affirmed.    I  move 
your  Lordships,  therefore,  that  the  appeal  be  dis- 
missed with  costs. 

Lord  O'Hagan. — My  Lords,  I  do  not  regard 
this  case  as  free  from  difficulty;  but,  on  the 
whole,  I  see  no  sufficient  reason  for  declining  to 
concur  with  the  Court  of  Appeal.  The  matter,  as 
presented  by  the  appellant,  is  of  the  first  impres- 
sion ;  no  authority  supports  his  contention,  aiid  its 
success  would  involve  the  establishment  of  a  new 
principle,  and  the  reoognitioa  of  a  legal  presump- 
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tion  heretofore  anknown.    The  statement  of  daina 
relies  npon  a  warranty,   bat  makes  no  case  of 
deceit,  or  frand,  or  failore  of  consideration,  and 
contains  no  ayerment  that  the  plaintiff  was  misled 
by  any  representation  of  the  defendant.    Warranty 
there  was  none ;  but,  on  the  contrary,  the  condi- 
tions of  sale  expressly  declined  the  giving  of  any, 
and  porchasers  were  informed  that  they  might 
make     what    inspection     they    pleased    berore 
the     commencement    of    the    sale,    and     that 
no  compensation  wonld   be  given    "  in  respect 
of  any   &alt   or   error  of    description    of    any 
lot   in   the    catalogne."      The   very    ingenioos 
and  exhaustive  argnment  of  the  counsel  for  the 
appellant  addressed  itself  to  several  points  which, 
as  I  observe,  were  not  made  in  the  pleadings,  and 
•were  dealt  with  sufficiently  by  the  Lord  Chancellor; 
bat  the  real  qaestion  is  that  which  alone  seems  to 
have  been  raised  and  considered  in  the  oonrts 
below,  whether  the  offer  for  sale  in  open  market, 
of  itself,  nnder  the  circumstances  proved  in  evi- 
dence, amounted  to  a  representation  of  soundness 
imposing  responsibiliW  on  the  defendant  for  the 
loss  which  the  plaintiff  undoubtedly  incurred  F    I 
assume,  for  the  purpose  of  the  argument,  accord- 
ing to  the  verdict  of  the  jury,  that  the  defendant 
knew  of  the  diseased  condition  of  the  pig^  when 
he  sent  them  to  market,  although  for  my  own 
part  I  am  more  than  doubtful  of  the  correctness 
of  the  finding  in  that  respect.    Bat,  taking  it  as 
proved   that   the   animals  were   known  by  the 
respondent  to  have  disease,  I  shonld  not  be  pre- 
parad  to  say,  even  in  the  absence  of  the  conditions 
of  sale  on  which  he  relies,  that  the  non-disclosure 
of  the  fact  wonld,  without  more,  have  cast  liability 
for  loss  upon  him.    We  must  deal  with  the  law 
as  we  find  it,  even  though  we  might  desire,  in 
cases  of  bargain  and  sale,  to  compel  more  full  and 
candid  statements  on  peril  of  grave  responsibility; 
and  that  law  is  stated  thus  by  Judge  Story  in  his 
book  on  Contracts  (at  p.  511) :  "  The  general  rale, 
both  of  law  and  equity,  in  respect  to  concealment, 
is  that  mere  silence  with  regard  to  a  material  £EKst 
which  there  is  no  legal  obligation  to  divulge  will 
not  avoid  a  contract,  although  it  may  operate  as 
an  injury  to  the  party  from  whom  it  is  concealed." 
And  again  (p.  551) :  "  Althongh  a  vendor  is  bound 
to  employ  no  artifice  or  disguise  for  the  purpose 
of  conoeuing  defects  in  the  article  sold,  since  that 
would  amoimt  to  a  positive  fraud  on  the  vendee, 
yet,  nnder  the  general  doctrine  of  caveat  emptor,  he 
IS  not  ordinari^  bound  to  disclose  every  defect  of 
which  he  may  be  cognisant,  althoughhis  silence  may 
operate  virtually  to  deceive  the  vendee."    I  take 
it  that  this  is  a  correct  statement,  and,  iE  so,  as 
there  was  not  in  the  present  case  any  legal  obliga- 
tion to  divulge  the  knowledge  assumed  to  belong 
to  the  defendant,  his  simple  failure  to  divulge  it 
did  not    nullify  the  contract,  and  could  not  be 
taken,  as  the  appellant  insists,  either  as  a  repre- 
sentation of  the  soundness  of  the  animals  or  as  a 
representation  that  he  did  not  know  them  to  be 
unsound.    If  the  vendee  bought  at  his  own  risk 
and  in  reliance  on  his  own  msoection,  withoat 
requiring   a    warranty,    which  \o   might   have 
made  toe    condition    of    his    purchase,   and    if 
there   was    not — and    no    one  says  there  was — 
any  artifice   or   disguise   on   the   part    of  the 
vendor,  for   the   purpose  of  concealment,  then 
I  should  be  disposed  to  hold,  [if  it  were  necessary 
_^to  decide  upon  such  a  state  of  iacta,  that  the  mere 
'"  ''ence,  which  he  was  not  asked  to  break,  did  not 


impose  responsibility.  However,  the  case  of  the 
respondent  is  different  and  stronger,  and  we  are 
not  required  to  pronounce  such  a  decision.  The 
argument  of  the  appellant  rests  upon  implication, 
and  inference  arising  from  conduct;  and  no  doabt 
conduct  may  amoimt  to  representation  as  clearly 
as  any  form  of  words.  But  the  express  declaration 
made  in  the  conditions  of  the  sale,  in  my  opinion, 
forbade  the  implication  and  repelled  the  inference. 
The  purchaser  was  informed  that  he  woald  have  no 
warranty,  and  that  he  was  not  to  expect  compensa- 
tion for  any  fault.  He  was  told  to  inspect  for  him- 
self and  to  jndge  for  himself,  and  warned  that  he 
must  take  the  consequences  of  any  error  he  might 
commit  in  making  a  bad  bargain.  He  had  the 
clearest  intimation  that  the  vendor,  whatever 
might  be  his  state  of  knowledge,  expressly  refosed 
to  give  any  help  to  a  right  decision  or  make  any 
disclosure  of  any  kind.  The  legal  result  is  stated 
very  plainly  by  Lord  Ellenborough,  in  the  case  of 
BaqUhoU  v.  Walter$  (3  Camp.  154),  the 
authority  of  which  has  never,  so  far  as  I  know, 
been  called  in  qaestion:  "  Where  an  article  is  sold 
with  all  faults  I  think  it  is  quite  immaterial  how 
many  belonged  to  it  within  the  knowledge  of  the 
seller,  unless  he  used  some  artifice  to  disguise 
them,  and  to  prevent  their  bein^  discovered  by  the 
purchaser.  The  very  object  of  introducing  such  a 
stipulation  is  to  put  the  purchaser  on  his  guard, 
and  to  throw  upon  him  the  burden  of  examining  all 
faults,  both  secret  and  apparent.  I  may  be  pos- 
sessed of  a  horse  which  I  know  to  have  many 
faults,  and  I  wish  to  get  rid  of  him  for  whatever 
sum  he  will  fetch.  I  desire  my  servant  to  dispoee 
of  him,  and,  instead  of  giving  a  warranty  of  sound- 
ness, to  sell  him  with  all  faults.  Having  thus 
laborioasly  freed  myself  from  responsibility,  am  I 
to  be  liable  if  it  be  afterwards  discovered  that  the 
horse  was  unsound  P  "  Kow  the  defendant  in  this 
case  did  precisely  what  was  held  by  Lord  Ellea- 
borongh  to  protect  a  vendor  against  liability  for 
all  faults,  "  secret  or  apparent.  And,  I  repeat, 
it  has  not  been  pretended  that  he  was  guilty  of  any 
contrivance  to  conceal  or  to  deceive.  The  condi- 
tions of  sale,  by  declining  to  compensate,  suggested 
that  there  existed,  or  might  exist,  a  state  of  things 
which,  but  for  the  condition,  would  entitle  to 
compensation.  It  at  once  challenged  inspection, 
and  aroused  attention  to  the  probable  necessity  of 
making  it,  and  so  left  the  purchaser  withoat 
reason  to  complain.  How  is  the  force  of 
this  authority  sought  to  be  evaded  P  Only, 
so  far  as  I  understand  the  argnment,  by 
reliance  on  the  Conti^oas  Diseases  (Animals) 
Act.  It  is  said  that  this  Act,  making  the 
exposure  in  a  market  of  animals  affected  by 
contagious  disease  a  criminal  offence,  warrants 
purchasers  in  presuming  that  persons  so  exposing 
them  intend  to  represent  them — and  represent 
them,  in  fact — as  free  from  such  disease ;  and  that 
therefore  responsibility  attaches  as  on  a  warranty 
created  through  a  representation  by  condoct. 
This  is  very  subtle  and  not  very  tangible  reason- 
ing, and  it  has  failed  to  satisfy  my  mind.  In  the 
first  place,  the  condition  of  sale,  by  its  express  re- 
fusal of  warranty  or  compensation,  appears  to  me 
to  negative  the  existence  of  any  representation  of 
the'  kind.  It  is  distinct  notice  to  all  the  world 
that  there  may  be  faults  which  the  vendor  does 
not  care  to  disclose,  for  which  he  will  not  be  ac- 
countable. Next  the  assumption,  and  the  gratui- 
tous assumption,  is,  that  vendors  and  purchasers 
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genenlly  know  not  merely  of  the  existence  bat  of 
the  terms  of  the  Act,  tnd  of  its  penal  operation, 
and  of  its  effect  in  probably  deterring  the  owners 
of  nnsoond  cattle  from  bringine  tnem  to  sale. 
There  may  have  been  no  snoh  Knowledge;  and 
even  if  it  exifited,  what  reason  have  we  for  sappos- 
ing  that  men  wiU  not  violate  the  law,  and  brave 
its  penalties,  taking  the  risk  of  discovery  and  the 
chance  of  escape  P  What  right  or  reason  has  any- 
one to  presume  that  the  dealer,  by  the  &ct  that 
he  offers  to  sell,  demonstrates,  or  intends  to 
demonstrate,  his  compliance  witii  the  Act,  and 
conseqaently  affirms  the  soundness  of  the  animal  P 
In  this  case,  if  the  finding  of  the  jury  was  correct, 
the  defendant,  knowing  that  he  would  be  guilty 
of  a  breach  of  the  statute  subjecting  him  to  pun- 
ishment, ventured  on  it  nctwithstandin^,  and  got 
off  soot  free,  for  his  pigs  passed  the  mspeotor, 
and  were  pronounced  to  be  without  disease.  Many 
similar  transactions  may  and  must  take  place,  for 
obedience  to  the  law  cannot  always  be  expected 
when  evasion  of  it  may  be  the  source  of  profit ; 
and  I  find  it  impossible  to  hold  that  the  mere  ap- 
pearance of  animals  in  a  market  can  be  reasonably 
presumed  to  imply  their  immunity  from  conta- 
gions illness  in  any  case,  and  certainly  not  in  a 
case  in  which  the  owner  negatives  any  such  impli- 
cation by  mfuning  u>  warrant,  and  insisting  on  an 
aooeptance  "  wil£  all  faults."  I  cannot  see  any 
teal  relation  between  the  penal  statute  and  the 
oontraot  we  are  considering;  and  I  agree  with 
Brett,  L.J.  that  the  attempt  to  connect  them  is 
illasory.  The  Act  was  pused  for  the  benefit  of 
the  general  public ;  it  has  nothingto  do  with  the 
bargains  of  particular  persons.  Under  such  cir- 
comstancea  as  are  now  before  us  the  presumption 
on  which  the  appellant  rests  his  claim  to  recover 
the  compensation  which  the  conditions  of  sale 
forebade  him  to  expect,  seems  to  me  to  have  no 
foundation  in  fact  or  law ;  and  I  concur  with  my 
noble  and  learned  friend  that  the  appeal  should  be 
dismissed  with  costs. 

Lord  Sbibobnz. — My  Lords,  I  feel  compelled  to 
agree  in  the  judgment  moved  by  my  noble  and 
Innied  friend  on  the  woolsack,  though  I  confess  I 
do  so  with  some  reluctance.    Upon  the   question 
of  implied  representation  I  have  never  felt  any 
doubt.    Such  an  implication  should  never  be  mado 
without  &cts  to  warrant  it ;  and  here  I  find  none, 
except  that  in  sending  for  sale,  though  not  in  sell- 
ing, these  animals,  a  penal  statute  was  violated. 
To  say'  that  every  man  is  always  to  be  taken  to 
represent  in  his  dealings  with  other  men  that  he 
is  not  to  his  knowledge  violating  any  statute  is  a 
refinement  which,  except  for  the  purpose  of  pro- 
danng  some  particnkr  consequence,  would  not, 
I  think,  appear  reasonable  to  any  man.     The 
argument  which  for  some  time  most  weighed  with 
me  was,  that  for  a  man  to  sell  to  another,  without 
disclosing  the  fact,  an  article  which  he  knows  to 
be  positively  noxious,  and  the  other  man  does  not 
know  to  be  so,  even  though  he  expressly  nega- 
tives warranty,  and  says  that  the  purchaser  must 
take  his  bargain  with  all  faults,  is  an  actionable 
wrong.    I  confess  I  should  not  be  sorry  if  the 
law  were  so;  but  I  know  of  no  authority  for  the 
proposition  that  such  is  the  law,  even  with  respect 
to  the  particular  case  of   infections  disease  in 
•ninials  sold.    The  very  nature  of  the  condition 
that  the  bnyer  is  to  take  the  animals  with  all  faults 
implies  that  they  may  be  diseased,  without  any 
distinction  between  infections  and  non-infections 


disease,  and  I  cannot  think  that  the  legislation 
which  has  recently  taken  place  in  the  public 
interest  against  particular  acts  tending  to  propa- 
gate such  disease  can  make  that  an  actionable 
wrong  as  between  the  parties  to  a  private  con- 
tract, which  would  not  be  so  without  tt. 

Judgment  appealed  from  a^irmed  and  appeal 
dumitted  with  eottt. 

Solicitors  for  the  appellant,  AVbotl,  Jerikiiu,  and 
Abbott,  for  Luecu,  Newbury. 

Solicitors  for  the  respondent,  Biekardi,  Walker, 
and  Maude,  for  Oave,  Newbury. 


i^nprme  Court  d  '^uimktt 

COURT   OF   APPEAL. 

SITTINQS    AT    LINCOLN'S    INN. 

Nov.  15. 16, 19, 22,  and  Dee.  2, 1878. 

(Before  James,  BiooiXUT,  and  Thbsioxb,  LJJ.) 

Thokas  v.  Ajhkbton.  (a) 
Partnerehip  —  Lose  arieing  from  negligenee  of 
mattaging  partner — Suit  for  coniribtUion — Aritr 
traOon — ieeent  ofoopmrinert  to  arbUration — 
Charge  of  fraud — Oosfo. 
Where  the  managing  partner  of  a  eoUiery  work* 
beifond  <%«  limit*  of  the  partnerehip  eoUiery 
wtihout  proper  inquiry  ae  to  eudi  Umiti,  aN<( 
^ter  noUee  from  the  adjoining  proprietor,  eon- 
itMue*  hie  toorkinge  %mthout  eoneutUng  hie  eo- 
partners,  when  it  ia  evident  that  hie  rigU  to  work 
t»  the  dUputed  area  ie  esstremely  doubtful,  and  the 
utmost  possible  profits  very  small,  his  copartners 
arenol  liable  to  eotiiribute  to  the  damages  awarded 
to  the  adjoining  proprietor  in  an  action  against 
the  managing  partner ;  and  the  fact  that  they 
have  assented  to  the  action  being  referred  to  €urbv 
tration  does  not  in  any  way  afect  their  liabHiby. 
The  copartners,  in  their  defence  to  his  suit,  alleged 
that  the  maneiging  partner  had  wilfidly  and 
knowingly  trespassed  upon  the  adjoining  eoUiery 
hut  failed  to  prove  that  aUegaUon  -. 
Held,  that,  as  no  additional  costs  had  been  oeea' 
sioned  by  the  dUegaiion,  the  plaint^  could  not 
be  relieved  from  any  part  of  the  costs. 
Decision    of  Bacon,    Y.C.   affirmed    on   different 

grounds. 
This  was  an  appeal  from  a  decision  of  Bacon,  Y.O. 
The  suit  was  instituted  b;^  the  managing  part- 
ner of  certain  ooal  workings  in  the  Forest  of  Dean 
against  his  copartners  for  contribution  in  respect 
of  damages  awarded  by  reason  of  a  trespass  on 
the  coal  property  of  an  adjoining  proprietor. 

The  facts  of  the  case  were  stated  as  follows  by 
James,  L.J.  in  delivering  the  judgment  of  the 
Court  of  AppeaL 

Adjoining  the  copartnership  workings  there  was 
a  colliery  called  the  Hopewell  Colliery,  and  ad- 

i'oining  that  was  a  colliery  belonging  to  a  Mrs. 
iiuoy  Loxley,  and  called  the  Thatch  or  Indepen- 
dent Colliery.  These  collieries  are  formed  under 
what  are  called  "  gales  "  in  the  Forest  of  Dean. 
The  coal  mines  in  the  Forest  of  Dean  belong  to 
the  Crown  subject  to  customary  rights  of  remote 
antiquity  in  certain  persons  called  "  Free  Miners  " 
to  take  and  hold  and  work  portions  of  the  coal 

(a)  Beportod  br  H,  Fsu,  Esq.,  Buriatarat-lAW. 
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field.  Two  of  those  portions  were  the  Hopewell 
and  Thatch  collieries,  which  were  and  had  been 
in  existence  at  the  time  of  and  long;  previonsly  to 
the  passing  of  the  Dean  Forest  Act  1838  (1  &  2 
Yict.  c.  43).  That  Act  was  passed  for,  amongst 
other  purposes,  the  objects  mentioned  in  the  24th 
and  <.6th  sections  sections  of  the  Aot,  and  which 
may  be  briefly  stated  thus :  The  commissioners 
were  to  ascertain  who  the  p«rBCH>8  were  who  were 
entitled  to  any  existing  gales  or  any  estate  or 
interest  therein,  and  were  to  cause  a  plan  or  plans 
to  be  made,  npcn  which  the  situation  of  the  gales 
was  to  be  delineated,  and  were  to  make  a  schedule 
or  description  of  the  gales  to  accompany  the  plans. 
All  persons  interested,  or  claiming  to  be  interested, 
in  any  gale  were  to  send  in  claimB  in  manner 
therein  mentioned,  and  all  persons  not  sending  in 
claims  as  therein  mentioned  were  to  be  barred 
'  from  all  right  to  any  sacb  gale,  and  all  benefit  or 
interest  therein. 

By  their  award,  dated  the  8th  "Maroti  1841,  the 
commissioners  awarded  the  Thatch  or  Indepen- 
dent colliery  to  certain  persons  onder  whom  Lucy 
Loxl^  derived  title  thereto.  And  they  awarded 
the  Hopewell  colliery  to  certain  persons  under 
whom  one  Peter  Teagne  and  others  derived  title. 
Teagne  aad  some  of  his  co-owners,  b^t  not  all, 
lormiBd  a  working  partnership  under  the  name  of 
Peter  Teague  and  Oo.  The  plaintiff  Thomas  was 
a  co-owner  to  the  extent  of  one-twelfth,  but  was 
not  a  member  of  the  firm  of  Peter  Teague  and  Co. 
Peter  Teague  and  Co.  worked  that  colliery  and 
other  coal  properties  similarly -situated,  under  an 
understanding  with  their  co-owners  as  follows. 
Til.,  the  coal  was  considered  as  worth  so  mnch 
royalty,  and  Peter  Teague  and  Co.  divided  the 
royalties  on  the  workings  between  themselves  and 
their  co-owners.  Peter  Teague  and  Co.  being 
then  owners  of  the  greater  part  of  the  colliery 
and  permitted  on  that  understanding  to  work  the 
Bhares  of  the  others,  in  the  year  1859  entered  into 
an  asreement  with  the  pla  wtiffs'  firm  of  Trotter 
Thomas  and  Co.  as  follows  : 

Memorandum  of  an  agreement  entered  into  the  22nd 
day  of  February  1S59,  between  Trotter  Thomas,  and  Co. 
of  the  one  part,  and  Peter  Tea^e  and  Co.  of  the  other 
part. 

Trotter  Thomas  and  Co.  agree  to  take  and  work  the 
nnworked  coal  in  Hopewell,  in  Wimbernr  colliery,  on  the 
east  and  west  of  the  ridge  in  Hopewell  Bottom  in  the 
norUi-asMtem  direction,  and  out  on  the  eastern  edde  of 
the  ridge  a  new  deep  level  according  to  the  terms  of  the 
award,  working  the  coal  on  each  side  of  the  ridge  in  a 
workmanlike  manner,  rendering  and  paying  to  Peter 
Teagne  and  Co.,  the  proprietors  of  the  colliery,  sixpence 
per  ton  for  all  large  cool  sold,  and  threepence  per  ton  for 
all  amaU  or  lime  coal  sold.  They  also  agree  to  pay  all 
TOor  rates  and  the  Crown  royalty  of  twopence  per  ton. 
Peter  Teagne  and  Co.  hereby  agree  to  let  to  the  said 
Trotter  Thomas  and  Co.  the  above  award  of  cool  upon 
the  terms  above  mentioned,  and  in  addition  to  allow  the 
use  of  the  plates  now  laid  in  the  roads  of  the  level  now 
in  work  excepting  one  hundred  yards  which  ore  required 
fvr  tlie  Bnsh  pit.  Should  Trotter  Thomas  and  Co.  wish 
to  give  up  the  said  colliery  at  any  time,  the^  shall  be  at 
liberty  to  do  so  by  giving  three  months'  notice  to  Peter 
Teague  and  Co.,  and  leaving  the  then  workings  open  and 
free  to  Peter  Teague  and  Co.  without  demanding  any 
compensation  for  opening  the  levels  or  pits.  All  castings, 
&o.,  laid  down  by  tne  said  Trotter  Thomas  and  Co.  may 
be  leserved  by  them  if  not  taken  to  at  a  valuation  at  the 
close  of  the  term  by  Peter  Teague  and  Co. 

The  plaintiff  Thomas,  who  was  the  managing 
partner  of  Trotter  Thomas  and  Co.,  and  had  the 
sole  superintendence  of  the  operations  of  that 
company  with  regard  to  the  Hopewell  colliery, 


worked  that  colliery  under  the  ^reement  of  the- 
22nd  Feb.  1859,  and,  in  doing  so,  worked  into  cer- 
tain coal  which  Mrs.  Loxley  claimed  as  part  of  the 
Thatch  or  Independent  colliery. 

The  plans  annexed  to  the  award  of  the  commis- 
sioners under  the  Dean  Forest  Mines  Aot  1838 
showed  this  disputed  area  of  coal  as  part  of  the 
Thatch  colliery.  The  plaintiff  contended  that  the 
inaccuracy  of  the  plans  was  notorious  in  the  dis- 
trict, and  that  the  letterpress,  which  aocompjanied 
and  explained  the  plans,  showed  that  the  area  in 
question  1^  within  the  limits  of  the  Hopewell 
coUiery.  Bacon,  Y.C.,  held  that  this  conten- 
tion was  established,  bat  the  Court  of  Appeal 
arrived  at  a  different  conclusion. 

Long  before  the  passing  of  the  Dean  Forest- 
Mines  Aot  1838,  an  agreement,  dated  the  27th 
Oct.  1802,  had  been  entered  into  between  James 
Teagne  the  elder  and  three  persons  named 
Bennett,  Lewis,  and  Morse,  who  were  at  that  time 
co-owners  with  him  of  the  Thatch  colliery,  the 
agreement  being  in  substance  one  for  a  partition 
of  the  colliery,  a  certain  part  of  which  was  to 
belong  to  James  Teague  the  elder  in  severalty; 
but,  nnder  another  agreement  made  about  tho 
same  time,  Isaiah  Birt  was  to  have  one-third  shar» 
of  that  part  of  the  colliery. 

Both  James  Teague  the  elder  and  Isaiah  Birt 
were  dead  at  the  time  when  the  commissioners 
nnder  the  Act  investigated  the  titles  to  the  mines, 
and  no  claim  on  behalf  of  their  representatives 
was  carried  in,  and  the  whole  of  the  Thatch 
colliery  was  awarded  to  the  persons  who,  under 
the  partition  agreement  of  1802,  were  entitled  to 
the  other  parts  of  it. 

In  1864,  the  plaintiff,  having  carried  the  work- 
ings on  bebalf  of  Trotter  Tliomas  and  Co.  into 
the  disputed  area,  Mrs.  Loxley,  gave  formal  notice 
to  the  plaintiff  and  Peter  Teague  that  they  were 
trespassing,  and  required  an  account  of  coal  ^tten, 
and  called  on  them  to  desist  from  eucroachmg  on 
the  Thatch  colliery. 

The  plaintiff  and  Peter  Teague  thereupon  took 
counsel's  opinion,  and  were  advised  that  they 
might  possibly  be  able  to  establish  that  the  persons 
under  whom  Mrs.  Loxley  derived  title  were  by  the 
agreement  of  1802  made  trustees  for  James  Teagne 
the  elder  and  Isaiah  Birt  of  that  part  of  the 
colliery  which  was  agreed  to  be  given  up  to  them, 
and  which  was  said  to  include  the  aiea  now  in 
dispute. 

The  plaintiff  and  Peter  Teague  were  the  jwrsons 
principally  interested  in  sucn  right,  if  any,  as 
conld  be  established  in  this  way,  and  a  bill  was 
prepared  on  their  behalf  to  enforce  this  equitable- 
title,  but  the  bill  was  never  filed  and  no  proceed- 
ings were  actually  taken. 

In  answer  to  Mrs.  Lesley's  notice  the  plaintiff 
claimed  title  under  the  agreement  of  1802,  and 
alleged  that  possession  had  ever  since  been  held 
according  to  that  agreement.  Peter  Teagne  and  the 
plaintiff  also  served  on  Mrs.  Loxley  a  counter- 
notice  by  which  they  claimed  to  be  "  owners"  of 
the  coal  in  the  disputed  area,  and  warned  her  not 
to  trespass  upon  it. 

In  Nov.  1869  Mrs.  Loxley  commenced  an  action 
against  the  plaintiff  and  Peter  Teague  for  trespass 
on  her  colliery. 

On  the  12th  Aug.  1870,  by  an  agreement  in 
writing  between  Mrs.  Loxley  of  the  one  part,  and 
the  plaintiff  and  Peter  Teagne  of  the  other  jwrt^ 
the  matters  in  dispute  were  referred  to  arbitration. 
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After  recdting  that  Mrs.  Loxley  dainted  to  be  the 
owner  in  fee  of  the  Thatoh  Pit  collie^,  the  agree- 
ment proceeded :  "  And  whenaa  the  said  John 
Trotter  Thomas  and  Peter  Teagne  for  themaelvee 
and  others  claim  to  have  been,  and  to  be  entitied 
at  law  or  in  eqnity  to  certain  parts  of  the  mid 
oollierj,  and  to  work  or  get  the  ooal  which  maj 
hare  been  or  may  be  foimd  or  got  from  within  a 
certain  area  or  oertain  limits  thereof.  And 
whereas  the  said  Lacy  Loxky  alleges  that  large 
qoantities  of  coal  have  been  wrongfully  worked 
and  gotten  by  the  said  John  Trotter  "niomaa  and 
Peter  Teagne  from  within  the  area  or  limits  of  the 
eaid  colliery  bo  as  aforesaid  daimed  by  them,  and 
in  parts  of  the  said  ooUiery  beyond  snob  limits  or 
«rea,  and  they  also  allege  that  large  quantities  of 
'Ooal  have  been  wrongfully  worked  or  gotten  by  the 
said  Lucy  Loxley  from  within  the  said  area  or 
limits,  and  disputes  and  differences  have  arisen 
between  the  said  Lucy  Loxley,  and  the  sud  John 
'Trotter  Thomas  and  Fecer  Tea^e  in  respect 
thereof,  and  in  respeot  of  the  right,  title,  and 
claim  of  either  party  to  have  worked  and  gotten, 
and  to  work  and  get  the  ooal  lying  within  the  sMd 
area  and  limits,  the  said  Lucy  Loxley  contending 
that  the  whole  of  the  ooal  within  sndi  limits 
belongs  absolutely  to  her,  and  the  said  John 
Trotter  Thomas  and  Peter  Teagne  daiming  to 
have  been  and  to  be  entitled  on  behalf  of  tbem* 
selves  and  others,  either  at  law  or  in  equity,  to 
work  and  get  the  coal  within  the  said  area  and 
limits."  The  agreement  then  recited  the  action 
and  the  contemplated  suit  in  equity,  and  then 
witnessed  that  the  parties  agreed  to  refer  the 
natters  in  dispute  to  arbitration. 

The  other  partners  in  the  firm  of  Trotter 
Thomai  and  Co.  were  not  informed  of  the  action 
or  of  the  reference  to  arbitration  till  the  11th 
Dec.  1870,  when  the  plaintiff  wrote  a  letter  to 
Nathan  Atherton,  one  of  the  partners,  saying : 
"  There  is  an  action  coming  off  in  a  matter  be- 
tween lire.  Loxley,  of  the  Independent  oollieiy, 
and  the  Hopewell  Colliery  Company.  We  are 
only  implicated  as  tenants,  and  the  whole  concern 
ia  not  worth  the  lawyers'  expenses.  Of  course  we 
are  right,  as  all  expenses  we  may  be  put  to  will 
come  out  ol  the  royalty.  I  shall  have  to  run  up 
to  London  on  Monday  evening,  the  2nd  Jan.,  and 
mast  retam  on  Tuesday  after  giving  my  evidence. 
I  have  kept  the  royalty  in  hand  by  permission  of 
Messrs.  Teagne  and  Co.  to  secure  our  expenses. 
I  have  now  about  402.  in  hand." 

Atherton  communicated  this  inteUigenoe  to  the 
Crowdys,  the  other  partners,  and  Atherton  and  a 
solicitor  on  behalf  of  the  Crowdys  attended  to 
watch  the  proceedings  under  the  reference,  which 
be^n  on  the  Ist  Feb.  1871,  and  they  made  no 
objection  to  the  reference. 

On  the  25th  July  1871  the  artntrator  by  his 
sward  determined  the  boundary  line  between  the 
two  collieries,  and  awarded  that  Peter  Teagne  and 
the  plaintaff  should  pay  Mrs.  Loxley  60001.  as 
damages  for  the  coal  gotten  beyond  the  boundary 
line. 

_  Atherton  and  the  Crowdys  having  denied  their 
liability  to  contribute  towards  the  paym^it  of 
this  sum,  the  plaintiff  in  Nov.  1871  filed  his  bill 
in  this  suit  agsanst  them,  praying  that  the 
partnership  mi^t  be  dissolved  and  wound-up, 
and  that  it  miffht  be  declared  that  the  60002.  and 
the  share  of  tlie  costs  of  Mrs.  Loxley  awarded  to 
be  paid  by  the  plaintiff  and  Peter  Teagne  to  Mrs. 


Loxley,  and  the  plaintiff's  costs  of  the  action, 
reference,  and  award,  or  so  much  thereof  reapeo- 
tively  as  was  or  might  be  payable  by  the  plaintiff, 
constituted  a  debt  of  the  partnership,  and  that 
the  partners  might  contribute  rateably  with  the 
plaintiff. 

By  their  answers  several  of  the  defendants 
alleged  that  the  plaintiff  had  knowingly  and 
wilnilly  worked  beymd  the  boondaries  of  the 
colliery. 

Bacok,  Y.G.,  before  iriiotn  the  cause  was  heard 
in  July  1877,  gave  judgment  as  follows : — ^The 
main  point  which  I  nave  to  deoide  is  whether 
under  the  award  which  was  made  in  July  1871, 
the  defendants,  who  were  tiie  plaintiff's  partners 
in  the  trade  carried  on  by  them,  are  liable  to  con- 
tribute according  to  their  proportionate  interests 
in  the  partnership.  It  osomot,  I  think,  be  dis- 
puted that  the  authority  of  a  partner  to  refer  to 
arbitratim  cannot  be  ezeroised  without  the  consent 
and  knowledge  of  his  partners.  I  agree  also  that 
there  may  be  Boob  conduct  on  the  part  of  the 
other  partners  as  would  imply  or  rapply  the 
deficiency  of  any  express  auwority.  Wnat  my 
attention  has  be^  partioolarly  directed  to  is  whiS> 
took  place  between  Nov.  18S9  and  the  termi- 
nation of  the  proceedings  in  July  1871,  vix., 
whether  what  took  place  in  that  mterral  does 
supply  the  aoquieeoeDce  which  would  be  necessary 
to  complete  the  anthority  of  Thomas,  the  plaintiff, 
to  enter  into  the  arbitration,  deferring  to  t^e 
evidenoel  it  is  not  disputed  that  the  agreement  to 
refer  was  entered  into  by  Thomas  without  any 
communication  with  his  partners,  without  any 
explanation  to  them  of  the  nature  of  the  reference 
that  he  proposed  to  submit,  and  it  was  not  until 
his  letter  of  the  11th  Dec.  1870,  that  he  announced 
the  fact  of  the  arbitration  having  been  agreed  on 
to  Atherton.  It  was  upon  that  intimation,  and 
there  was  no  other  explanation  than  that  which 
was  in  that  letter,  that  Ai^erton  came  to  attend 
the  arbitration.  What  took  place  befbre  the 
arbitrator  is  left  in  some  obsourity.  The  only  wit- 
nesseB,  as  I  gather,  examined  before  the  arbitrator 
on  behalf  of  the  plaintiff,  were  the  plaintiff  and 
his  son,  and  I  gather  from  the  evidence  that  a 
Mr.  Huxham  was  examined  on  behalf  of  Mrs. 
Loxley.  Upon  the  evidence  I  cannot  hold  that 
there  has  been  such  an  acquiescence  on  the  subject 
of  the  arbitration  as  to  impose  any  liability  upon 
the  defendants  in  this  suit.  So  tar  as  I  have  at 
present  tried  the  case,  I  am  bound  to  say  that 
there  is  no  case  aa  which  the  defendants,  as  part- 
ners in  the  firm  of  Trotter  Thomas  and  Co., 
could  be  held  liable  to  pay  any  of  the  money 
awarded  against  the  plaintiff  and  Peter  Teagne ; 
but  it  is  brf  no  means  upon  that  point  only  that 
this  case  is  to  be  decided,  for  I  think  it  is  dear 
upon  the  evidence — written  evidence,  not  the 
opinion  of  parties,  but  npom  plain  written  evidence 
—  that  there  was  never  any  question  referred  to 
arbitration  in  which  the  pfurtnership  jnt4  partner- 
ship had  a  particle  of  intoreet.  Not  only  are  they 
nowhere  named  in  it,  bat  in  every  one  of  the 
letters,  and  upon  the  other  written  evidenoe  in 
the  case,  it  is  dear  that  they  were  left  entirely  out 
of  sight.  Nothing  can  be  clearer,  in  my  judgment, 
than  that  the  dispute  between  Mrs.  Loxley  and 
the  .plaintiff,  and  Peter  Teagne,  was  confined 
entirely  to  her,  on  the  one  side,  and  those  two 
persons  on  the  other.  It  was  under  these  ciroom- 
stanoes  that  in  August  1870  the  agpreemeut  to 
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refer  was  entered  inta  That  agreement  sbows 
diBtinotly  what  were  the  limits  of  the  reference, 
and  what  were  the  sabjects  to  be  Bnbmitted  to  tite 
judgment  of  the  arbitrator.  [His  Lordship  read 
the  recitals  in  the  aereement,  and  oontinaed:] 
Gan  it  be  said  after  uiat,  that  any  question  had 
been  raised  between  Mrs.  Lozley  and  the  firm  of 
Trotter  Thomas  and  Co.  P  Is  it  possible  to  give 
any  other  meaning  or  signification  to  those  recitals 
which  state  the  sobject  of  the  reference,  than  that 
Peter  Teague  and  Thomas,  owners  of  the  mine,  were 
insisting  not  only  upon  their  rights  by  way  of 
defence  against  Mrs.  Lozley,  bnt  were  asserting 
that  they  had  rights  against  her  in  respect  of 
trespass  committed  by  her  upon  the  land  of  whidh 
they  claimed  to  be  the  owners?  Then  it  was 
agreed  that  it  should  be  referred  to  determine 
"  all  qnestions  of  law  and  eqaity  as  to  whether  the 
said  John  Trotter  Thomas  and  Peter  Teagae  were 
and  are  entitled  to  work  and  get  the  coal  within 
any  part  of  the  area  aforesaid,  and,  if  so,  to  fix  the 
limits."  That  was  the  state  of  things  when  the 
agreement  of  1870  was  entered  into,  or  in  Dec. 
1870,  when  the  letter  was  written  which  annoances 
to  Mr.  At'herton  the  pendency  of  the  arbitration. 
The  arbitration  goes  on,  and  in  the  result  the 
arbitrator  finds  that  there  is  no  foundation  for  the 
claim  of  Thomas  and  Peter  Teagae  against  Mrs. 
Lozley,  and  he  finds  that  the  damage  which  Mrs. 
Lozley  has  sustained  by  the  workings  within  the 
area  which  was  in  dispute  amounted  to  the  sum  of 
6000Z.  I  cannot  find  upon  the  evidence  that  there 
were  any  questions  submitted  to  the  arbitrator  in 
which  letter  Thomas  and  Co.  were  in  any  degree 
interested.  The  agreement  of  1859  is  clear  and 
explicit  in  its  terms.  There  is  no  reason  to  doubt 
that  Teagae  and  Co.,  the  commercial  firm,  had 
taken  upon  themselves  to  act  as  owners,  not,  as  it 
is  said,  without  the  knowledge  of  Thomas,  bnt 
they  undertook  to  let  to  Trotter  Thomas  and  Co. 
the  mines  which  ore  within  the  disputed  area.  I 
think  I  cannot,  upon  such  evidence  as  is  before 
me,  adopt  that  part  of  the  defendants'  constraction 
of  the  agreement  of  1859  which  seeks  to  show  that 
Thomas,  bein^  co-owner  of  one-twelfth  of  the 
Hopewell  colliery,  and  therefore  entitled  to  the 
benefit  of  the  agreement  of  1802,  although  he  was 
acting  two  parts — for  if  Teague  and  Co.  repre- 
sented all  the  owners,  then  he  was  represented  by 
TeaRue  and  Co.,  and  if  they  were  only  a  commer- 
cial trading  company  having  the  benefit  of  the 
agreement  by  which  some  assignment  was  made 
to  them,  then  his  character  as  the  manager  of 
Trotter  Thomas  and  Co.  was  perfectly  distinct — I 
say  I  cannot  adopt  the  argument  which  has  been 
addressed  to  me,  founded  upon  the  common  law 
oases,  that  Thomas  did  enter  into  a  warranty,  and, 
that  warranty  not  having  been  fulfilled,  he  has 
come  under  the  liability  of  which  the  defendants 
avail  themselves.  Bat  upon  the  other  point,  even 
if  the  acquiescence  had  been  more  clearly  proved 
than  I  think  it  has  been,  upon  examining  what 
was  the  subject  of  the  reference,  who  were  the 
parties  to  the  reference,  and  what  was  the  thing 
to  be  determined  in  the  reference,  I  am  forced  to 
the  conclusion  that  the  partnership^  had  nothing 
whatever  to  do  with  it,  and  that  their  presence, 
or  such  presence  an  they  did  afPord  to  the  pro- 
ceedings under  the  award,  does  not  at  all  Gz  npon 
them  that  liability  which  is  sought  to  be  fixed 
npon  them.  I  wish  I  could  have  done  with  the 
case  there,  because  up  to  that  point  I  desire  to 


pronounce  my  decision  without  any  kind  of  hed* 
tation  whatever.  I  have  endeavoured  to  show  th» 
ground  for  my  decision,  that  it  was  an  arbitration 
which  did  not  oonoem  Trotter  Thomas  and  Co., 
and  no  presence  of  theirs  could  make  them  liable 
for  what  was  done  under  it.  Bat  in  that  case,  if 
that  is  the  only  onestion,  and  I  believe  it  is,  sub- 
mitted for  my  aeoision,  a  quantity  of  subjects 
wholly  unnecessary  and  unimportant,  if  the  defen- 
dants are  not  bound  by  the  award,  have  been 
introdnced.  They  have,  therefore,  a  plain  legal 
defence;  tiiey  had  no  doabt  about  that.  They 
have  not  only  imputed  to  Mr.  Thomas  dishonesb 
intentions  and  dishonest  practices,  for  which 
there  is  not  a  particle  of  foondattoo,  but  these 
gentlemen,  who  in  their  own  persons  and  by  their 
predecessors  go  back  for  fifty  years  in  a  trade  which 
has  been  carried  on  profitably,  viz.,  this  mining 
partnership,  find  it  right,  now  that  this  matter 
has  become  the  subject  of  a  quarrel  between  them, 
to  impeach  Mr.  Thomas's  conduct  in  a  manner 
which  I  think  is  wholly  an  justifiable.  I  can 
discover  nothing  in  the  cross-examination  of  Mr. 
Thomas  or  in  his  affidavits  which  would  warrant 
such  an  imputation.  I  think  he  has  properly 
discharged  the  duty  which  by  common  consent 
the  defendants  vested  in  him  and  placed  upon 
him,  and  that  he  has  done  the  best  that  could  be 
done  for  the  partnership  in  which  he  was  inte- 
rested. But  what  ezouse  is  there  for  the  defen- 
dants having  raised  the  question  upon  the  com- 
misioners'  award  P  What  is  it  to  them  what 
the  award  isP  The  arbitration  has  ended, 
the  award  has  been  made ;  nobody  can  set 
aside  that  award,  and  nobody  can  properly 
canvass,  criticise,  or  impugn  it.  I  cannot, 
for  I  have  no  means  of  knowing  what  evi- 
dence was  before  the  arbitrator,  except,  as  I 
have  already  said,  that  there  was  upon  the  one 
side  the  plamtiff  and  his  son,  and  upon  the  other 
side  the  evidence  of  a  surveyor  who  has  made  an 
affidavit  in  this  matter.  The  plaintifE  thoaghc 
that  Mrs.  Lozley's  case  could  oe  pooh-pooh'd,. 
that  there  was  no  foundation  for  it,  and  he  relied 
upon  his  reading  of  the  commissioners'  award. 
I  can  only  say  that,  if  I  had  to  deal  with  it  as  a- 
matter  undecided,  reading  the  commissioners' 
award,  reading  the  description  of  the  trace  of  coal 
which  is  granted  in  the  Hopewell  colliery,  and 
the  tract  of  coal  which  is  granted  in  the  Thatch 
or  Independent  colliery,  and  finding  that  it  is 
distinctly  prescribed  that  the  Thatch  or  Indepen- 
dent boundary  is  to  be  a  certain  level  line,  and 
that  the  owners  are  to  keep  to  the  west  of  it,  I 
shouldnot  entertainony  doubt  that  the  boundaries, 
as  Mr.  Thomas  believed  them  to  exist,  wet«  the- 
true  boundaries.  My  doubts  would  not  be  re- 
moved by  the  evidence  of  Mr.  Huxham,  a  gentle- 
man from  Swansea,  who  is  brought  to  lay  down 
the  law  in  the  Forest  of  Dean,  where  laws  of  very- 
great  antiquity,  of  great  peculiarity  and  nicety,. 
£reTail.  [After  alluding  to  the  evidence  hi» 
lordship  continued :]  Giving  it  the  best  con- 
sideration I  can,  it  seems  to  me  to  prove  the 
plaintifE's  case,  that  there  has  been  no  trespass,, 
and,  but  for  this  unfortunate  award,  it  would  be- 
vain  for  Mrs.  Loxley  to  say  that,  looking  at  the- 
words  of  the  award,  and  attending  to  the  evidence 
of  a  man  who  points  ont  where  the  old  workings- 
are  made  by  a  certain  James  Teague  many  years 
ago,  a  fixed  boundary  is  easily  ascertained.  In 
my  judgment  there  is  no  ground  for  saying  that 
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may  trespass  has  been  committed.  It  is,  however, 
mnch  too  late  to  brinf(  that  forward  as  a  subject 
for  decision,  bat  I  conld  not  properly  pass  by  it 
withont  saving  what  I  have  said.  Bat  npon  the 
^nestion  of  the  costs  of  this  soit  it  has  a  very 
great  bearing.  How  can  the  defendants  thrnst 
upon  Mr.  Thomas,  who  comes  here  to  ask  that 
they  may  contribnte,  the  charge  that  he  has  com- 
mitted the  trespass,  when  the  question  as  between 
lum  and  Mrs.  Lozley  was  decided  by  the  award  of 
the  arbitrator?  For  what  possible  reason  or 
naefol  end  conld  all  that  evidence  hare  been  gone 
into  P    I  am  nnaUe  to  farnish  an  answer  to  that 

anestion.  It  did  not  concern  the  defendants  in 
le  slightest  degree;  the  award  has  to  do  with 
the  pluntiflT.  Bat  for  some  reason  which  I  can 
ascribe  only  to  the  nnfortdnate  quarrel  which  had 
taken  place  between  the  parties,  they  think  it 
zisht  by  producing  models,  by  filing  affidavits 
and  examining  witnesses,  to  try  and  get  ont  of 
the  thing  which  was  in  dispute  between  the 
parties,  and  to  fix  npon  the  pUdntift  the  costs  of 
that  part  of  the  case  to  which  they  wonid  be 
entitled  generally  in  the  costs  of  the  suit    The 

Slaintiff  is  liable,  in  my  judgment,  to  pay  the 
efendaats  the  costs  of  so  mnch  of  the  suit  as 
daims  contribution  under  the  award.  They  are 
entitled  to  no  other  costs,  and  no  other  costs 
enght  to  be  indnded  in  the  taxation.  So  maoh  of 
the  bill  as  seeks  to  charge  the  defendants  with 
eontribntion  to  the  sum  awarded  by  the  arbitrator 
vill  be  dismissed  with  costs,  and  no  other  costs. 
From  this  decision  the  pMntiff  appealed. 

Benjamin,  Q.C.  and  /.  8.  Wood  for  the  appel- 
lant.— ^The  amount  which  the  pUdntifE  has  to 
par  nnder  the  arbitrator's  award  is  a  partnership 
debt,  for  the  action  was  brought  against  him  in 
his  capacity  of  managing;  partner  of  the  firm,  and 
the  otner  partners  acquiesced  in  the  arbitration. 
They  conld  not  have  done  so  more  decidedly  than 
by  appearing  before  the  arbitrator.  They  are 
therefore  bound  by  the  result,  and  liable  to  con- 
tribute. But  even  if  that  be  not  so,  we  ought  to 
receive  so  mnch  of  the  costs  of  the  suit  as 
arose  from  the  defence  that  we  knowingly  and 
wilfuUy  trespassed  on  an  area  of  coal  to  which  we 
knew  that  we  had  no  right.  That  allegation  is 
completely  disproved,  and,  the  charge  of  fraad 
finling,  we  onght  to  be  paid  the  coats  occasioned 
by  it. 

Kay,  Q.C.,  Sir  Henry  JmJeaon,  Q.G.,  and  BtMing 
fat  the  respondents. — The  loss  sustained  by 
reason  of  the  plaintiffs  conduct  resnlted  fiom 
gross  n^ligence  on  his  part.  The  plans  annexed 
to  the  commissioners'  award  showed  clearly  that 
the  area  of  coal  in  question  did  not  form  part  of 
the  Hopewell  colliery,  and  he  was  not  justified  in 
acting  upon  the  assumption  that  the  plans  were 
inoorreot.  He  was,  at  all  events,  guilty  of  gross 
negligence  in  going  on  with  the  workings,  after 
he  received  notice  from  Mrs.  Loxley,  without 
consulting  us,  his  partners.  A  loss  arising 
from  such  negligence  must  be  borne  by  the  partner 
who  causes  it : 

Lindl^  on  Fartnenlup,  3rd  ed.  pp.  780,  801; 

Bury  T.  Allen,  1  Coll.  589 ; 

CampbeU  v.  CampbeU,  7  CI.  A  Fin.  186. 

WhUehome,  for  the  representatives  of  a  deceased 
partner  of  the  respondents. 

Benjamin,  Q.O.  in  r^ly. 

Cvr.  adv.  vitlt. 


Dee.  2. — Jakes,  L.J.  now  delivered  the  following 
written  judgment  of  the  court : — ^This  is  a  suit  for 
contribution  by  the  managing  partner  or  co-owner 
of  certain  coal  worldnt^  against  his  copartners  or 
co-owners  in  respect  of  damages  awarded  by 
reason  of  a  trespass  on  the  coal  property  of  an 
adjoining  proprietor.  An  action  was  broatcht  by 
such  proprietor,  Mrs.  Lucy  Loxley,  against  the 
plaintiff  and  one  Teague,  who  agreed  to  refer  all 
the  matters  in  dispute  to  the  Ute  Mr.  Osborne, 
Q.C.,  and  on  his  declining  to  proceed  with  the 
arbitration,  to  Mr.  Eddis,  Q.G.  The  matters  in 
dispute  were,  first,  the  question  of  title,  viz., 
whether  there  had  been  in  tact  any  such  trespasst 
and  if  so,  what  was  the  amount  of  damages.  The 
actual  working  was,  beyond  all  question,  by  the 
copartnership  of  which  the  present  plaintiff  and 
defendants  were  members,  and,  as  between  Lucy 
Loxley  and  them,  they  were  undoubtedly  liable  to 
answer  for  the  trespass,  if  trespass  there  in  fiwt 
was,  and  she,  of  course,  had  a  right  to  sne  any  one 
of  them  without  making  the  others  co-defendants. 
But  she  did  make  Teague  a  co<tefendant.  Teague 
was  one  of  the  persons  nnder  whom  the  oo- 
partnership  claimwd  title  to  work,  and  who  were 
therefore  tne  persons  interestod  in  the  question  of 
title,  and  who  might  be  liable  to  indemnify  the  co- 
partnership if  they  were  cast  in  the  action.  After 
the  action  brought  and  the  reference  to  arbitration 
made,  the  fact  of  snch  arbitration  was  for  the  first 
time  brought  to  the  knowledge  of  the  copartners 
or  their  suicitors.  The  plaintiff  alleges  that  they 
assented  to  snch  arbitration,  and  took  an  active  part 
in  it.  The  arbitrator  decided  that  Mrs.  Loxley 
had  established  that  the  workings  were  trespassel 
on  her  property,  and  that  she  was  entitled  to 
6000L  damages  in  respect  thereof,  and  he 
awarded  the  same  togetner  with  the  greater 
part  of  the  costs  of  the  arbitration  to  her. 
Hence  this  suit  for  contribution.  The  Yioe- 
Ghimcellor  decided  against  the  plaintiff,  on  the 
ground  that  a  partner  has  no  nghc  to  refer  to 
arbitration  so  as  to  bind  his  copartners  without 
their  concurrence,  and  that  the  acqaiesoenoe  and 
assent,  so  far  as  there  was  acquiescence  or  assent 
to  such  arbitration,  were  given  without  the  know- 
ledge of  certain  material  facts  and  drcnmstanoes 
connected  with  the  litigation,  which  the  plaintiff 
onght  to  have  communicated  to  them,  and,  in  fact, 
that  there  never  was  any  question  referred  to  arbi- 
tration  in  which  the  partnership,  qad  partnership, 
had  a  particle  of  interest.  We  are  unable  to  oon< 
cur  in  that  view.  The  difference  between  the 
vinw  taken  by  the  Yice-Chanoellor  and  ourselves 
is  probably  mainly  due  to  the  view  which  we  take 
of  what  was  the  only  legal  and  equitable  effect  of 
the  arbitration  as  between  the  copartners  them- 
selves. If  the  assent  to  that  arbitration  created 
a  liability,  or  amounted  to  an  acknowledgment  of 
a  liability,  we  should  probably  have  concurred 
with  the  Yice-Chanoellor  that  they  were  not 
bound  by  the  acts  and  communications  relied  on 
as  evidencing  such  assent.  Bat  we  are  of  opinion 
that  no  liability  was  thereby  created  as  between 
the  partners  which  did  not  previously  exist,  and 
no  liability  was  thereby  acknowledged.  The  only 
effect  of  the  arbitration,  according  to  our  view  of 
it,  was  to  Bubstitnto  the  award  of  the  arbitrator 
for  the  verdict  of  a  jury,  and  the  judgment  of  the 
court  thereon.  It  was  merely  a  matter  of 
machinery.  Such  a  mode  of  determining  the 
questions  in  dispute  was  almost  a  matter  of  course. 
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Th«  defendants,  the  copaitnera,  had  everj  foot 
before  them  reqnired  to  enable  them  to  judoe 
'whether  they  would  or  wonld  not  assent  to  the 
arbitration  proceeding.  Tbej  were  aware  that  they 
had  or  might  have  a  very  considerable  interest  in 
the  action.  The  trespasses,  or  acts  snpposed  to 
amount  to  snoh  trespasses,  were  done  by  their 
agents  and  workmen.  The  nominal  defendants 
were  their  managing  partner  and  one  of  their 
leesors.  What  qaestions  might  afterwards  arise  as 
between  them  and  the  lessors,  or  between  them 
and  their  managing  partner,  were  wholly  imma- 
terial to  the  determination  of  the  question  whether, 
BO  far  as  they  were  oonoemed,  they  would  assent 
to  Mrs.  Loxley's  right  and  claim  being  deter- 
mined and  ascertained  by  an  arbitrator.  They 
assented  under  the  sopposition  that  they 
were  in  the  ordinaiy  positian  of  copartners  in 
respect  of  an  action  brought  against  their  co- 
partner for  a  partnership  act — that  is,  under  the 
supposition  that  they  had  the  greatest  poesiUe 
interest  in  the  manhinery'.by  which  that  action  was 
to  be  determined.  It  is  scarcely  possible  to 
conceive  that  any  sensible  persons  would  have 
done  otherwise  than  assent,  and  if  they  were 
aware  of  circumstances  which  wonld  or  might 
possibly  or  probably  relieve  tiiem  from  all  liability 
whatever  in  respect  of  tibe  action,  that  oertainly 
oould  have  had  no  tendency  to  induce  them  to 
withhold  their  assent.  They  would,  of  course, 
have  said,  "If  we  are  liable  to  oontribnte  we  assent 
to  the  machinery  by  which  the  amount  is  to  be 
ascertained.  If  we  are  not  liable,  the  machinery 
does  not  concern  us."  We  are  (A  opinion,  there- 
fore, that,  BO  far  as  the  arbitrator  decoded  that  the 
acts  were  trespasses,  and  that  the  damages  were 
60002.,  the  copartnership  is  bound  by  that  'deci- 
sion, in  the  same  way  and  to  the  same  extent 
as  if  the  action  had  gone  on  to  trial,  and  damages 
to  that  extent  had  been  given  by  a  jury.  It  must 
be  added  to  this  that  beyond  all  question  the  only 
person  liable  to  damages  in  Mrs.  Loxley's  action 
was  Thomas.  Teague  might  be  liable  to  indemnify 
Thomas,  and  if  the  litigation  had  proceeded  in  ite 
normal  course,  which  would  probably  have  been 
not  only  the  action  at  law  but  a  bill  in  equity,  he 
would  have  been  liable  to  costs ;  but  in  the  mere 
action  at  law  for  the  trespass  he  must  have  been 
entitled  to  a  verdict  of  not  guilty.  We  have  then 
to  consider  the  question  whether  Thomas  would 
or  would  not  have  been  entitled  to  contribution  on 
a  judgment  against  him  for  6000L  for  the  tres- 
passes. PrimA  /a«te,  damages  given  against  one 
partner  for  a  partnership  act  are  to  be  paid  like 
any  other  partnership  deot,  but  with  this  exception 
— that  if  tne  damages  were  occasioned  by  the  per- 
sonal misconduct  or  culpable  negligence  of  one 
partner,  he  alone  must  bear  the  consequences. 
In  this  case  the  defendants  do  charge  the  plaintiff 
with  such  misconduct  or  negligence.  To  dispose 
of  this  charge  it  is  necessary  to  ^  into  the  history 
of  the  cironmstanoes  under  which  the  trespasses 
or  acts  found  to  be  trespasses  were  committed. 
[His  Lordship  stated  the  facts  of  the  case  as 
above  set  forth  down  to  the  ag^reement  of  the  22nd 
Feb.  1859,  and  then  continued:]  Under  that 
agreement  Trotter  Thomas  and  Co.  worked  in 
the  Hopewell  colliery,  and,  as  was  alleged  by  Mrs. 
Loxley,  and  found  by  the  arbitrator,  trespassed 
beyond  the  boundary  into  her  coal.  The  plaintiff 
was  the  managing  resident  partner,  and  it  is 
charged  against  him  that  such  trespass  oould  not 


have  occurred  without  very  serious  and  culpable- 
neglect  on  his  part.  Certain  it  is,  that  it  is  ons- 
of  the  most  important  duties  of  the  manager  of  a 
colliery,  not  merriy  a  duty  to  his  neighbours,  but 
to  his  prinoipals,  to  keep  carefully  within  his 
boundary.  The  consequences  of  not  doing  this  are- 
most  serious.  In  the  present  case  the  profit  at 
most  could  have  been  but  very  small — the  net 
surplus  of  the  selling  price  alone,  after  all  the 
expenses  of  working  and  the  royalty ;  while  th» 
owners,  aocording  to  the  law  as  then  understood 
and  applied,  and  as  it  was  understood  and  applied 
by  the  arbitntor,  wonld  be  entitled  to  the  full 
value  of  the  coal  at  the  pit's  or  level's  moath, 
without  any  deduction  for  the  costs  of  severance, 
or  any  other  deduction,  except  tiio  expense  c^ 
conveying  it  after  severmnoe  from  the  vein  to  the 
surface.  To  the  commissioners'  award  wer» 
annexed  plans  of  the  Hopewell  colliery  and  the- 
Thatchor  Independent  colliety,  and  any  one  look- 
ing  at  those  plans  must  have  seen  that  the  work- 
ings had  transgressed  the  boundary  line  as  there- 
depicted.  The  plaintiff  Thomas  aoted  with  cnlpa- 
ble  carelessness  if  he  never  looked  at  the  plams, 
and  witii  most  oulpctble  reoklessnesa  if,  looking  at 
the  plans,  he  determined  to  disregard  them.  Befor» 
the  arbitrator  and  at  the  hearing  before  us,  it  was 
strenuously  contended  that  the  inaccuracy  of  th» 
plans  was  notorious  -in  the  Forest;  uaat  the 
commissioners  could  only  have  made  them  ap- 
proximately ;  and  that,  oorreoting  the  plans  by  the 
written  descriptions,  it  was  reasonably  clear  thafe 
the  Hopewell  oolliery,  as  awarded,  did  extend  to 
and  include  the  area  in  which  the  alleged  tres- 
passes were  committed.  And  the  Vice-Cuanoellor 
appears  to  have  adopted  this  view,  differing  in  that 
respect  from  the  arbitrator.  We  have  had  a  most 
minute  examination  of  the  plans  and  of  the 
written  descriptions  by  the  counsel  of  both  sides, 
and  we  find  it  impossible  to  adopt  the  pl&intifTs 
contenticHi.  But,  moreover,  there  being  in  exist- 
ence plans  made  by  the  commissioners  themselves 
in  pursuance  of  the  Act  of  Parliament,  and  made 
by  law  part  of  their  award,  nothing  could  be  more- 
rash  or  reckless  than  to  take  all  the  risk  of  dis- 
regarding those  plans  on  the  chance  of  establish- 
ing a  construction  of  the  letterpress  against  the 
plans,  the  utmost  profit  being  so  trifling  and  the 
loss  risked  so  great.  It  was  a  'speculation  in 
which  no  partner  had  a  right  to  involve  hia  copart- 
ners without  their  fall  knowledge  and  concurrence. 
But  the  case  does  not  stop  there.  It  is  manifest 
that  this  supposed  error  in  the  map  and  this  sup- 
posed construction  of  the  writing  was  a  mere- 
afterthought  of  tho  lawyers  after  the  arbitration 
had  been  agreed  on.  It  is  not  pretended  that  Mr. 
Thomas  ever  looked  at  the  plans  and  letterpress^ 
and  came  to  the  conclusion  which  was  pressed 
before  the  arbitrator  and  in  this  suit.  And  it  is 
manifest  that  even  if  he  had  examined  the  two  he 
would  have  taken  advice  on  the  subjeot.  But  the 
matter  does  not  stop  there.  After  he  had  worked 
to  some  considerable  extent,  Mrs.  Lozley  dis- 
covered the  fact,  and  in  1864  gave  iormal  notice 
thereof,  and  required  an  account  of  the  past 
trespasses  and  a  discontinuance  of  them  for  the 
future.  In  ansner  to  that  notice  we  find  that  it 
was  never  suggested  that  the  disputed  coal  was 
included  in  the  Hopewell  colliery,  as  awarded  and 
set  out  by  the  commissioners.  But  a  claim  wholly 
inconsistent  therewith  was  made  to  it  as  part  of 
the  Thatch  or   Independent  colliery,  under  aa. 
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«qiiitable,  or  snppoaed  equitable,  title  under  an 
agreement  made  as  fS»r  back  as  the  year  1802 
between  tbe  then  owners  of  the  Thatch  colliery 
for  a  partition.  This  agreement  is  in  sabstanoe  as 
ibUowB :  Three  of  the  owners,  named  Bennett, 
Lewis,  and  Morse,  agreed  to  resign  and  give  up 
their  sharee  and  interest  in  a  certain  part  of  the 
eoal  then  remaining  ungot  in  a  certain  pit  belong- 
ing to  the  oolliery  then  at  work  to  James  Teague 
the  elder,  in  ezchange  for  and  in  consideration  of 
his  reeigning  and  giving  up  to  them  his 
share  and  interest  in  a  certain  part  of  the 
coal  which  might  be  got  by  sinking  a 
certain  t)ther  pit  then  in  sinkiDg.  It  is 
difficult  to  see  how  any  title  under  such  agree- 
ment oonld  haye  sanrived  the  statutory  pro- 
yisioiis  and  the  commissioners'  award;  and  even 
if  there  were  any  express  eqnity  or  trust  affecting 
the  legal  estate,  it  is  di£Glcult  to  see  how  8n(£ 
eqnity  or  trust  oonld  have  saryived  all  the  changes 
or  derolutionB  of  title,  or  how  Mrs.  Lozley  could 
have  become  under  it  a  trustee  for  Peter  Teague 
and  Co.  and  their  co-owners.  In  fact  it  is  idle  to 
treat  that  document  as  creating  the  relation  of 
trustee  and  cestui  que  trust.  It  was  a  legal  par- 
tition, giving  one  party  one  pit  and  workings,  and 
the  other  party  another  pit  and  workings,  and 
was  precisely  the  right  which  was  to  be  brought 
to  the  notice  of  the  commissioners,  and  iu  default 
«ctinga.ished.  At  all  events  it  is  obvious  that  a 
right  so  doubtful,  so  apparently  desperate,  was 
not  one  under  which  the  plaintiff  had  the  slightest 
excuse  for  imperilling  his  partners,  exposing  them 
to  the  liability  actually  shown  by  the  arbitration, 
and  without  any  chance  of  substantial  benefit.  It 
is  not  immatenal  that  the  plaintiff  was  himself 
one  of  the  persons  claiming  title  under  this  agree- 
ment. "We  do  not  think  that  this  in  any  way 
impugns  the  honesty  of  his  conduct,  for  we 
believe  that  throughout  the  whole  of  the  pro- 
ceedings down  to  the  time  of  the  award,  the 
plaintiff  really  thought  that  his  partners  had  no 
substantial  interest  in  the  matter ;  that  the  ques- 
tion was  one  of  title  between  Mrs.  Loxley  on  the 
one  hand,  and  the  owners  of  the  Hopewell  colliery 
on  the  other,  and  that  the  latter,  under  whose 
title  the  workings  were  held,  were  the  persons 
really  interested,  and  really  bound  to  bear  any 
loss.  But  that  affords  no  legal  excuse  for  the  want 
of  reasonable  care  which  he  showed  as  between 
him  and  his  copartners.  It  was  strongly  in- 
sisted  on  before  us  that,  at  all  events,  we  ought  to 
«lraw  a  line  at  the  time  of  the  notice  in  1864. 
We  cannot  accede  to  that  contention.  We  think 
the  carelessness  and  recklessness  were  only 
aggravated  by  persisting  to  work  after  notice.  The 
action  moreover  was  brought  in  Nov.  1869,  the 
notice  was  in  May  1864,  and  the  Statute  of 
Limitatioiia  was,  with  apparent  snocess,  in- 
sisted upon.  And  it  is  impossible  to  say  how 
mnch  the  arbitrator  was  influenced  in  his 
findings  by  the  fact  that  the  trespass  was 
delibeiately  persisted  in  after  express  notice. 
The  damages  given  for  such  a  trespass  would  pro- 
bably be  very  different  from  those  of  a  mere 
'Casual  or  accidental  encroachment  beyond  the 
boundary.  It  is  impossible  to  speculate  what  the 
result  would  have  bieen  to  any  one^  if  tiie  plaintiff 
had,  as  he  ought  to  have  done,  immediately  on  the 
notice,  discoDtinned  the  workings  in  the  disputed 
Jurea.  On  these  grounds  we  feel  bound  to  aflkm 
ihe  Vioe-Chanoellor's  decree.  It  was  very  strongly 


pressed  on  us  that  we  should  make  a  distinction  as 
to  costs  on  the  ground  that  actual  fraud  was  im- 
puted to  the  plaintiff,  which  was  not  sustained. 
But,  however  much  it  is  to  be  regretted  that  any 
such  imputation  should  have  been  made  either  in 
pleading  or  argument,  all  the  evidence  to  support 
the  imputation  of  fraud  was  really  the  evidence  of 
the  facts  and  circumstances  <m  which  we  have 
come  to  the  condnsion  we  have  expressed  adverse 
to  ''he  plaintiff,  and  we  are  unable  to  relieve  him 
from  any  part  of  the  costs  which  the  Vice-Cban- 
cellor  has  directed  him  to  pay.  The  appeal  must 
be  dismissed  with  costs. 

Appeal  aceordingly  dismMsed  ioUh  eotU. 

Solicitors  for  the  appellant,  Bogarson  and  Ford. 
Solioiton   for   the   respondents,  Barnes    and 
Bernard ;  Jones  and  Stairbng. 


Jan.  29  and  31. 

(Before  Jzssxl,  M.B.,  and  Jakes  and  Bkakwell, 

LLJ.) 

Be    EUBOFXAS    ASSCUANCB    SoCIXTT    AKBITRATIOir 

Acts. 
Be  Bkitish  Nation  Lifi  Assiteaiicii  Associatioh. 

Ex  parte  YotTMO  and  Gakratt.  (a) 
Oompamy—Winding-wp—Proof—Bedeemahle  ati' 
tMxhf — Value  ofaanuity  ofiar  winding'vp — Ootn- 
pontes  Aet  1860,  sed.  158. 
A  deed  made  in  Jwne  1860  contained  a  proviso  that 
an   amnwiy  granted    by    the  B,   N.    Auoeioi- 
(ton  ihoidd   be  repwrehasable   6y  tho  assoda- 
iion,  its  sueesssors  and  assigns,  for  65001.,  on 
giving  si»  months  notice  to  the  grantees,  and  pay- 
ing, at  the  expiration  qfsueh  notice  or  the  time  of 
repwduue,  if  subsequent  thereto,  aU  arrears  and 
a  proportionate  part  of  any  then  current  payment 
to    the   grantees.      In   Jan.    1872    the    B.   K. 
Assoeiahon  pasted  a  resolniion  for  a  voluntary 
toinding-wp,   which  was    continued   under   the 
supervision  of  the  court    No  notice  to  repurchase 
the  anniM^  had  been  given.      Upon  the  appUea- 
Hon  of  the  grantees  tot  prove  for  10,'480f.,  the 
present  vdLus  of  the  anmuity,  without  regard  to 
the  proviso  for  repurchase  : 
Held  {affirming  the  decision  of  Mr.  F.  S.Beiliy.  the 
arbitrator),  that  the  value  of  the  annuity  must  be 
taken  to  be  65001.,  as  being  the  sum  which  the 
grantees  bound  themselves  to  accept  on  a  repur- 
chase,  and  which  repurchase  mtght   ham    been 
effected  at  any  time  since  the  date  of  the  grant 
without  the  consent  of  the  trustees,  and  notwith- 
standing  their  dissent. 
This  was  an  appeal  by  Messrs.  Toung  and  Gamtt 
from  a  decision  of  Mr.  F.  S.  Beilly,  the  arbitntor 
under  the  European  Assurance  Society  Arbitra- 
tion Acts  1872-3-5,  respecting  the  proper  mode  of 
'valuation  of  an  annuity  of  6001.  on  the  lives  of  the 
purchasers  granted  by  the  British  Nation  Life 
Assurance  i^sooiation.    The  annuity  was  ei'anted 
b^  deed  dated  2l8t  June  1860.    It  recited  that  the 
directors  of  the  British  Nation  had  contracted  to 
sell  to  Biobard  Dawes  and  John  Wood  an  annuity, 
as  therein  mentioned,  and  that  iiiohard  Dawes 
and  John  Wood  had  paid,  at  the  office  of  the 
association,  6500Z.  for  the  purchase  of  the  annuity. 
The  deed  witnessed  that,  m  consideration  of  that 
sum,  the  funds  and  other  property  of  the  British 
Nation  Hhould  be  liable,  aocordmg  to  the  provisiong 

M  Seported  br  E.  S.  Bocaa,  Eiq..  BvdstiMit- I«w. 
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of  the  deed  of  Bettiement,  to  pay  B.  Dawes  and 
J.  Wood,  their  ezecntors,  administntors,  and 
assigns,  during  the  lives  of  Henry  Brinsley  Sheri- 
dan and  Elizabeth  Franoes  hia  w^e,  and  the  life  of 
the  sorrivor  of  them,  one  annnitv  or  clear  yearly 
sum  of  6002.  sterling.  The  deed  then  oootained 
yarious  proTisions  of  an  ordinary  character,  and 
ended  thus:  "FroYided,  lastly,  that  the  said 
annnity  shall  be  reparohasable  by  the  said  asso- 
ciation, its  sacoessora  and  assigns,  for  6500Z. 
sterling,  the  said  association,  its  snccessors  and 
assigns,  giving  six  calendar  months'  written 
notice  to  the  said  Bichard  Dawes  and  John  Wood, 
their  execntors,  administrators,  or  assigns,  aud 
jwying  at  the  expiration  of  such  notice,  or  the 
time  of  repurchase,  if  subsequent  thereto,  to  the 
said  Bichard  Dawes  and  John  Wood,  all  arrears  of 
the  said  annnity,  and  a  proportionate  part  of  any 
then  current  payment  thereof  ap  to  and  including 
the  day  of  repurchase." 

The  annnity  was  now  vested  in  G.  A.  Young 
and  G.  Garratt  as  trustees  appointed  in  sncoession 
to  Bichard  Dawes  and  John  Wood. 

On  the  18th  Jan.  1872,  the  British  Nation 
passed  a  resolution  for  a  voluntary  winding-up, 
which  winding-up  was  continued  under  the  super- 
vision of  the  court,  and  was  proceeding  in  the 
present  arbitration.  No  notice  to  repurchase  tfae 
annuity  had  ever  been  given.  The  British  Nation 
Association  was  insolvent. 

On  the  application,  before  the  arbitrator,  by 
summons  taken  out  on  behalf  of  E.  A.  Young  and 
G.  Garrett  as  trustees  of  the  annuity,  raising  in 
substance  the  question  of  the  proper  value  of  the 
annuity, 

Oookton,  Q.C.  and  G.  A.  Yowig,  in  support  of 
the  application,  contended  that  the  option  to  re- 
purchase at  a  fixed  sum,  which  was  to  be 
done  in  a  particular  way  by  a  previous  notice, 
not  having  been  exercised  oefore  the  winding- 
up  of  the  British  Nation  Assurance  Asso- 
oiati<m,  could  not  be  exercised  as  from  the 
date  ol  the  winding-up.  In  Walberg's  Mse, 
Lord  Westbnry  laid  down  the  general  rule  with 
regard  to  annuities,  that  every  policy  and  annuity 
should  be  admissible  to  proo^  aooording  to  the 
value  of  the  poliqr  and  annnity  as  of  the  date  of 
the  order  to  wind-up.  What  was  the  state  of 
things  at  the  winding-up  P  The  option  was  dead 
and  oonld  not  be  exerdsed,  and  therefore  it  was 
jnst  as  if  it  were  stmdk  out  of  the  deed.  They 
submitted,  on  the  question  of  prinoiple,  that  an 
option  to  repurchase  not  exercised  before  the 
winding-up  could  not  aSeot  the  provable  value 
of  an  annuity,  and  that  it  was  a  misconception  on 
the  jpart  of  the  liquidator  to  contend  tuat  the 
parties  had  in  any  sense  agreed  that  this  annnity 
should  for  all  time  be  valued  for  6500Z.  as  between 
the  company  and  the  grantee.     They  referred  to 

Joy  V.  Bireh,  4  CL  *  Fm.  57. 

Bomer,  for  the  official  liquidator,  submitted  that 
there  was  no  ground  for  the  assumption  that  the 
option  was  dead  at  the  commencement  of  the 
winding-up.  The  question  was  not  whether  the 
option  was  exercised,  but  was  the  contract  subject 
to  the  option  at  the  date  of  the  winding-up. 
Whether  it  was  exercised  or  not  was  wholly  a 
matter  of  indifference,  because  all  the  authorities 
went  to  show  that  you  must  value  your  damages 
.  on  your  contract  by  referring  to  tho  circumstances 
as  they  stood  at  Uie  commencement  of  the  wind- 


ing-np.  Suppose  there  were  a  mortgage  with  a 
proviso  for  redemption  on  giving  six  months' 
notice,  could  it  be  said  that  directly  the  winding- 
up  took  place  the  mortgagee  oonld  say,  "  Yon  can 
never  redeem  because  you  did  not  ^ve  the  six 
months'  notice,  and  you  cannot  do  it  after  the 
commencement  of  the  winding-up  P"  The  contract 
here  was  a  contract  with  a  special  clause  in  favour 
of  the  company,  and  the  applicants  oould  not 
come  forwara  and  ask  to  prove  on  that  contract 
and  disregard  in  their  favour  the  most  favourable 
clause  for  the  company.  Practically  the  appli- 
cants bad  to  show  all  the  damage  they  suffered  by 
reason  of  that  contract  not  being  fulfilled,  and 
their  damage  never  could  have  been  more  than 
the  sum  to  be  repayable  for  repurchase.  They 
could  never  have  complained  if  the  company  had 
gone  on  and  repaid  them  that  amount  on  giving 
notice,  and  therefore  the  utmost  damage  they  could 
have  suffered  was  the  65001.  Something  was  said 
about  the  value  having  to  be  estimated  by  referring 
to  a  sum  which  a  purchaser  would  give,  and  that 
the  purchaser  would  consider  whether  or  no  the 
option  might  be  exercised  ;  but  that  was  a  falla- 
cious way  of  patting  the  question.  Nothing  was 
clearer  than  this,  that  you  could  not  estimate  the 
damages  a  man  had  suffered  from  the  contract  by 
reason  of  the  insolvency  or  otherwise  of  the  com- 
pany, with  reference  to  any  imaginary  sum  an^ 
imaginary  purchaser  might  give  under  any  imagi- 
nary circumstances. 

Cookton,  Q.C.  in  reply. 

Mr.  F.  S.  Beilly,  the  arbitrator. — I  am  of  opinion 
that  the  summons  taken  out  by  the  tmstees 
should  be  dismissed.  It  is  in  substance  an  appli- 
cation for  a  revaluation  of  the  annuity.  I  have 
listened  attentively  to  the  arguments  for  it,  bnt  I 
think  that  they  fail.  At  the  same  time  I  should 
prefer  tedEing  a  little  time  to  put  my  opinion  into 
writing,  and  I  propose  to  do  so. 

The  arbitrator  afterwards  delivered  the  following 
memorandum,  which  was  in  effect  his  judgment : 

Mr.F.S.Beilly.—Onthel8thJan.l872  the  British 
Nation  passed  a  resolution  for  a  voluntary  winding- 
up,  which  winding-up  was  continued  under  the 
supervision  of  the  court,  and  is  proceeding  in  this 
arbitration.  In  the  liquidation  the  claim  under 
the  annuity  deed  of  the  applicants,  the  present 
trustees,  had  been  admitted,  and  I  had  directed 
that  the  value  of  the  aimnity  should  be  taken  at 
65002.  and  no  more,  and  dividends  had  been  paid 
to  the  applicants  on  that  amount.  The  actuarial 
value  or  this  annuity,  that  is  of  an  annnity  of 
6002.  for  the  lives  named,  would  be  considerably 
more  than  65002.  if  the  grant  were  not  subject  to 
a  proviso  for  repurchase  at  65002.  After  hearing 
fully  the  arguments  of  counsel  for  the  applicants 
I  remain  of  opinion  that  my  direction  respecting 
the  value  was  right.  It  seemed  to  me  that  the 
annnity  was  in  its  origin  defeasible  by  repurchase 
for  65002. ;  that  it  has  always  remained  so  de- 
feasible, and  that  therefore  its  capital  value  on 
the  day  of  the  resolution  to  wind-up  could  not  be 
taken  to  be  more  than  65002.  Notice  to  rnpur- 
chase  it  was  urged  had  never  been  given,  but  that 
circumstance  is  immaterial.  The  value  depends, 
not  on  the  exercise  of  the  option,  bnt  on  the 
existence  of  the  option.  Then  it  was  said 
that  the  existence  of  the  option  should  be 
wholly  disregarded,  because  at  the  time  as  at 
which    the    valuation    is    to    be    made — that 
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ia,  the  time  of  the  resolution  for  winding- 
up— the  option  was  dead,  that  is,  had  ceased 
to  be  exercisable.  This  -view  was  maintained 
on  two  groonds.  First,  it  was  said  that  the 
six  months'  written  notice  required  oonld  not  be 
given  by  the  British  Nation,  not  having  been 
given  eix  months  before  the  resolution.  Bat  it 
appears  to  me  that  the  right  to  give  the  notice 
passed  to  the  liquidators,  and  they  might  have 
used  for  that  purpose  the  seal  of  the  British 
Nation  (sect.  95,  sub-sect. 4,  of  Oompanies  Act  1862). 
The  second  ground  was,  that  it  the  notice  had 
been  given,  the  British  Nation,  being  insolvent, 
could  not  have  paid  the  65002.  at  the  expiration  of 
the  notice,  and  that  the  term  prescribed  by  the 
proviso  conferring  the  option  must  be  strictly  pur- 
sned,  and  for  this  Joy  v.  Birch  (sup.)  was  re- 
ferred to  as  an  authority.  But  I  think,  in  the  case 
of  this  liquidation,  that  the  rule  there  laid  down 
as  to  the  time  of  payment  does  not  apply,  and 
that  the  payment  req|aired  is  made  by  payment 
of  dividends,  which  is,  for  this  purpose,  m  the 
vords  of  the  Lord  Chancellor  in  that  case, 
"equivalent  in  law  to  payment;"  as  Lord  West- 
bury  used  to  say  in  this  arbitration,  proof  is  pay- 
ment. For  these  reasons  I  consider  that  the 
option  ia  not  dead,  but  was  exercisable  at  the  date 
ta  the  resolution  to  wind-np,  and  has  ever  since 
been  exercisable,  and  that  Uierefore,  so  far  from 
the  option  being  disregarded  in  the  valuation, 
it  is  the  determining  datum  in  the  valuation. 
This  direction  as  to  the  value  of  the  annuity  does 
not  in  the  least  deviate  from  the  rules  which  were 
hid  down  bv  Lord  Westbury  in  Wallberg's  ease, 
and  which  I  am  bound  to  follow.  The  effect  of  the 
decision  there  was,  as  regards  the  present  ques- 
tion, this :  first,  to  adopt  the  rules  of  valuation 
contained  in  the  first  Bonedule  to  the  Life  Assur- 
ance Companies  Act  1872,  which  rules  were  not 
under  that  Act  of  themselves  binding  in  this 
arbitration ;  and,  secondly,  to  fix  as  the  time  at 
which  a  valuation  under  those  rules  is  to  be  made, 
the  date  of  the  order  or  resolution  to  wind-up,  on 
which  point  the  rules  are  indeterminate.  But 
I  am  of  opinion  that  Lord  Westbury  in 
that  case  did  not  contemplate  the  case 
such  as  we  have  here,  of  an  annuity  granted 
with  an  option  for  repurchase  at  a  fixed  price ; 
that  thereiore  Wallherg't  eate  does  not  apply  here, 
and  that  I  have  then  to  resort  to  sect.  158  of  iJie 
Companies  Act  of  1862,  containing  the  general 
direction  respecting  valuations  applicable  to  in- 
surance cases,  under  which  I  have  to  make  a  just 
estimate  of  the  valce  of  the  particular  claim,  as  a 
daim  subject  to  a  contingency,  and  according  to 
its  own  circumstances.  That  being  so,  I  thiuE  it 
is  just  to  estimate  the  value  of  the  claim  at  65001. 
That  is  the  amount  which  the  original  g^ntees 
bound  themselves  to  accept  on  a  repurchase,  which 
repurchase  might  have  been  effected  at  any  time 
Bxnoe  the  date  of  the  grant,  without  the  consent 
of  the  trustees,  and  notwithstanding  their  dissent. 
That  is  also,  I  think,  the  highest  amount  that  any 
reasonably  prudent  purchaser  from  them  in  the 
open  market  would  have  given  before  the  liquida- 
tion. He  would  only  have  bought  on  such  terms 
as  would  keep  him  mfe  in  all  events,  including  the 
event  of  the  option  being  exercised.  He  would 
not  have  speculated  (as  it  was  suggested  in  the 
aignment  he  would)  on  the  greater  or  less  pro- 
bability of  the  option  being  exercised.  This  last, 
although  it  does  not  supply  a  legal  priuciple  for 


determining  the  case,  may  serve  as  a  fair  criterion 
of  the  justice  of  the  estimate.  The  value  cannot 
have  been  increased  by  the  resolution  to  wind-np, 
or  by  the  insolvency.  These  are  the  reasons 
which  led  me  to  say,  at  the  conclusion  of  the  argu- 
ment, that  the  summons  must  be  dismissed.  I 
was  asked  in  effect,  on  behalf  of  the  applicants, 
in  case  I  decided  against  them,  to  certify  that  an 
appeal  may  properly^  be  brought ;  but  I  think,  on 
consideration,  that  it  will  be  more  convenient  to 
let  the  case  take  the  ordinary  course  in  that  re- 
spect ;  that  is,  that  the  applicants,  if  so  advised, 
should  make  a  subsequent  application  for  a  certi- 
ficate. 

On  the  31st  Deo.  1878,  an  application  for  a  cer- 
tificate having  been  made,  the  arbitrator  certified, 
in  the  terms  of  the  Arbitration  Act  of  1875,  that 
an  appeal  might  properly  be  brought. 

On  the  appeal, 

Benjamin,  Q.G.  and  0.  A.  Totmg,  for  the  appel- 
lants, referred  to 

Floy«r  V.  BKerard,  Ambler,  18; 
ButiMA  V.  Astlty,  FhillipB,  422 ; 
Sngden  on  Foirers,  8th  edit.  588 ; 
Buckland  t.  PapiUm,  15  L.  T.  Eep.  N.  S.  878;  L. 
Bep.  2  Ch.  App.  67. 

Riggint,  Q.O.  and  Som«r,  for  the  official  liquida- 
tors, were  not  called  on. 

JxssKL,  M.B. — This  is  an  appeal  from  a  decision 
of  the  arbitrator  in  the  case  of  the  European 
Assurance  Society,  and  it  raises  undoubtedly  a 
very  short  point.  An  annuity  was  granted  by  the 
British  Nation  Assurance  Association,  and  that 
annuity,  which  was  for  600i.  a  year,  was  repur- 
chasable  at  any  time  for  6500Z.  on  giving  six 
months'  notice.  The  assurance  company  being 
wound-up,  the  ownera  of  the  annuity,  or  the 
trustees  for  them,  who  are  the  grantees  of  the 
annuity,  seek  to  prove  for  more  than  the  6500L 
and  the  arrears  ot  the  annuity,  and  allege  that 
they  are  entitled  to  prove  for  the  value  of  the 
annuity  to  be  estimated  in  the  same  manner  as  if 
there  were  no  clause  for  repurchase.  The  arbi- 
trator has  decided  they  could  onlv  ^rove  for 
65002.  Now  that  appears  to  me  clearly  right  la 
the  first  place  the  .annuity  was  repurchasable  for 
that  sum  at  the  time  the  liquidation  com- 
menced, which  is  the  time  at  which  it  is  to  be 
ascertained  and  valued.  It  was  attempted  to  be 
argued  in  this  way.  It  was  said  :  True  it  is,  the 
right  to  repurchase  remains,  and  indeed  it  passes 
to  the  liquidator  under  the  liquidation,  but,  in 
fact,  it  is  impossible,  because  he  has  not  assets 
which  he  can  dispose  of  for  the  repurchase  of  tiie 
annuity.  The  answer  is,  that  is  not  the  question. 
Under  bankruptcy  and  in  liquidation  you  prove  oa 
the  assumption  ot  solvency,  not  of  insolvency. 
If  a  man  in  very  insolvent  circumstances  g^ves  a 
bill  of  exchange  for  lOOL  at  a  month's  date  and 
discounts  it  for  502.,  which  is  by  no  means 
impossible,  and  he  becomes  bankrupt  at  the  end  of 
the  month,  the  holder  of  the  bill  proves  for  the 
1002.  It  is  no  answer  to  say  that  the  man  was  in 
such  a  hopeless  state  of  insolvency  that  the  bill 
was  not  worth  the  502.  which  the  holder  gave  for 
it.  The  real  test  is,  what  he  owes  as  a  solvent 
man.  Now,  if  the  British  Nation  were  a  solvent 
company,  there  is  no  doubt  they  could  redeem 
this  annuity  for  the  65002.  It  appears  to  me 
that  the  appeal  fails  and  shocud  be  dis- 
missed. 

Jakes,  L.J. — ^I  am  ot  the  same  opinion. 
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Beaxwell,  L.J. — I  am  of  the  same  opinion.  I 
entertain  it  very  clearly,  bnt  I  think  it  only  doe 
to  the  arbitrator,  and  to  Mr.  Benjamin,  and  to  Mr. 
Tonng,  to  show  why  I  do  bo.  If  you  look  criti- 
cally at  this  matter,  this  claim  ia  not  for  an 
annuity  merely,  it  is  a  claim  for  an  annuity  or  a 
BTun  of  65002.  at  the  option  of  the  grantors  of  the 
annuity,  the  company.  Now  the  fallacy  of  Mr. 
Benjamin's  argument,  as  it  appears  to  me,  was 
this — that  he  treated  the  case  as  though  the 
(jnestion  was  one,  not  what  the  debtor,  or  person 
liable,  or  company  liable,  had  a  right  to  do,  but 
what  they  did  do.  Now  to  my  mind  the  question 
is,  what  they  had  a  right  to  do,  because,  if  they  had 
a  right  to  rednce  the  debt,  then  the  debt  provable 
is  the  sum  to  which  they  could  reduce  it ;  and  it 
appears  to  me  that  otherwise  two  consequences 
would  follow,  either  of  which  would  show  that  the 
argument  must  be  erroneous.  One  consequence 
would  be  this,  that  before  the  insotyenoy  the  thing 
was  worth  65001.  only,  but  upon  the  insolrenoy, 
according  to  the  argument,  it  became  worth 
10,4802.  Now  that  cannot  be.  Another  impossible 
consequence  would  follow.  Suppose  it  should 
turn  out  that  the  assets  of  this  company  will  pay 
15».  in  the  pound — for  aught  1  know  they  may— 
15*.  in  the  pound  upon  10,0002.  would  be  75002., 
and  it  would  be  worth  the  liquidator's  while  to 
avail  himself,  of  the  option ;  so  that,  according  to 
that,  you  would  get  into  this  ridiculous  conse- 
quence: that  the  claim  would  be  of  less  value 
according  as  the  assets  of  the  company  were 
greater,  tor  if  they  come  to  15<.  in  the  pound  it 
wonld  be  worth  while  for  the  liquidator  to 
redeem.  That  is  an  impossibility,  bnt  I  think  the 
case  can  be  tested  in  another  way.  Suppose  there 
had  been  a  surety  for  the  payment  of  this  annuity, 
or  obligation  on  the  part  of  the  company — that  is, 
a  solvent  surety  now — and  suppose  it  would  be 
worth  his  while  to  pay  65002.,  what  could  he  prove 
fcr  P  Only  for  65002.  Bnt  if  the  surety  paying 
o£F  could  only  prove  for  that,  it  seems  to  show  that 
that  must  be  because  the  debt  or  liabiUty  is  65002. 
It  seems  to  me  that  these  are  very  obvious 
remarks,  but  I  have  made  them  out  of  respect 
for  the  argument  that  has  been  addressed  to  us 
by  Mr.  Benjamin  and  Mr.  Young. 

Jakes,  L.J. — Is  this  a  test  case  P  Are  there 
other  cases  of  the  same  kind  P 

Biggins,  Q.C. — No,  my  Lord ;  I  most  ask  for 
ooets  here.  I  might  say  the  special  case  was 
settled  in  the  most  favourable  way  for  Mr. 
Sheridan's  tmstees.  Something  was  said  about 
this  being  an  ex  parte  case,  but  nothing  could  be 
more  bivourable.  A  number  of  things  which 
might  be  adduced  on  our  side  have  been  left  oot. 
I  ask  for  costs. 

James,  L.J. — Yon  are  entitled  to  the  costs. 

Solicitors  :  Lane  and  Andrewg ;  Mercer  and 
JSercer. 


SITTINGa  AT  WBSTMINSTBR. 

Tuesday,  Nov.  19, 1878. 

(Before  Bbajiwsix,  Baett,  and  Coitoh,  L  JJ.) 

The  SHEFTtBLD  "Waggon  Comfaitt    (LncrtEo)  «. 

SiKAITON  AND  OTHERS,  ((t) 

Bankruptcy — Lease    of    chattels — "Leasehold  in- 
terest"— Disclaimer — Bankruptcy  Act  1869   (32 
^33  Vict.  0.  71),  s.  2Z— Bankruptcy  Rules  Jv^ 
1871,  r.  28. 
A  lease  of  personal  chattels  is  not  a  "  leasehold  in- 
terest "  within  rule  28  of  the  Bankruptcy  Ruies 
of  July  1871 ;  and  a  trustee  in  bankruptoy  there- 
fore need  rutt  obtain  the  leave  of  the  court  to  du- 
claim  such  a  lease. 
Beeision  of  PcUoak,  B.  reversed. 
Affeal  from  a  decision  of  PoUook,  B.  an  farther 
consideration. 

The  action  was  to  recover  a  sum  of  6032.  for  the 
hire  of  certun  railway  waggons  and  damages  for 
their  detention. 

In  Nov.  1871  defendants  hired  from  one  William 
Sneeznm  ten  coal  waggons  for  a  term  of  flvie  years 
from  21st  Jan.  1872.  In  Oct.  1872  Sneeznm 
lent  to  the  d^endants  twenty  more  coal  waggons 
for  a  term  of  six  years  from  28th  Sept.  1872.  In 
Oct.  1872  he  sold  to  plaintiffs  his  stock  of 
waggons,  including  the  thirty  hired  by  the  de- 
fendants. 

By  two  agreements,  dated  6th  Nov.  1872  and 
25th  Nov.  1872  respeotively,  the  pkiintifEs  let  th« 
stock  of  waggons  to  Sneezum  on  wfaait  are  termed 
"  purchase  leases,"  that  is  to  say,  on  the  terns 
that  after  a  certain  number  of  yearly  payments 
the  waggons  should  again  beoome  Sneeznm's  pro- 
perty. 

In  Feb.  1873  Sneeznm  became  a  bankrupt.  His 
trustees  continued  to  pay  rent  for  the  waggons, 
under  the  two  agreements  of  6th  and  25th  Nor. 
1872  nntil  tha  25th  June  1875.  On  the  7th  Oct. 
1875  they  disclaimed  these  two  agreements  withcmt 
having  obtained  the  leave  of  the  court  under  mle 
28  of  the  Bankruptoy  Rules  of  July  1871. 

The  plaintifFs  sued  the  defendants  for  the  rent 
of  the  waggons.  At  the  trial,  before  Pollock,  B. 
and  a  special  jury,  at  York  assizes,  the  foregoing 
were  the  material  facts  admitted  or  proved  in 
evidence.  Pollock,  B.,  on  further  consideration, 
gave  judgment  for  the  defendants,  on  the  ground 
that  the  trustees  could  not  disclaim  without  the 
leave  of  the  court,  as  the  bankrupt's  interest  was 
a  "leasehold  interest"  within  the  meaning  of 
rule  28  of  the  Bankruptoy  Rules  of  July  1871.  (a) 

(a)  By  32  &  33  Tiot.  o.  71,  B.  23, "  when  aoj  ptap«<y  of 
the  baiiknipt  aoqniied  by  tbo  trustee  nndsr  thu  Aisk,  oon- 
aists  of  land  of  any  tennre  bnrdened  with  onerous  oove- 
DBnte,  of  unmaiketeble  shares  in  oompanies,  of  unprofit- 
able oontracts,  or  of  any  other  property  which  ia  nnsalfl- 
able  or  not  readily  galaable,  the  trustee,  notwithatandnur 
he  has  endeavoured  to  aell or  has  taken  rnwiraminn  ti  mom 
property,  *^  exeroiaed  any  rioht  of  ownership  in  r elation 
thereto,  may,  by  writiiip  under  hiB  hand,  HiM»l^iiw  sobli 
property;  and,  upon  the  execution  of  snch  diaolaimer, 
the  propOTty  discUimed  shall,  if  the  same  ia  a  contract, 
be  cmemed  to  be  determined  from  the  date  of  tiie  order  of 
adjudication,  and,  if  the  same  is  a  lease,  be  deemed  to 
have  been  surrendered  on  the  same  data,  and,  if  the 
same  be  shares  in  any  company,  be  deemed  to  be  for- 
feited from  that  date."  By  mle  28  of  the  Bankruptcy 
Bnlea  1871,  "  where  any  property  of  a  bankrupt  acquired 
by  a  trustee  under  the  Bankruptcy  A.ct  1869  shall  conaiat 
of  a  leasehold  interest,  the  trustee  shall  not  execute  a  di>- 

(a)  Beported  by  W.  Arri.meM,  fiiq.,  BBiTiatar«tXaw. 
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Tb»  plaintifb  appealed. 

Cava,  Q.C.  and  Forbet  for  piainJiiSB. — ^The  quea- 
tioa  k,  whedier  a  hiring  of  ohattels  is  a  "  leasehold 
interest "  within  rale  28  of  the  Bankmptoy  Bulee  of 
July  1871,  which  the  trostee  in  bankmptojr  moBfe 
obtam  leave  to  diaclaiiii.  It  is  submitted  tl»t  it 
is  not.  Under  sect.  23  of  the  BaakrnptqyAot  1869 
four  ciaseea  of  property  are  dealt  with :  (1)  land  of 
any  tenure  baiden«d  with  oneroos  covenants  ;  (2) 
nnmafhatable  shares  in  eompaaies ;  (3)  nnprofit- 
abls  eontraotB ;  and  (4,)  any  other  prt^ierty  which 
ignnsalflable  or  not  readily  saleable.  This  contract 
most  oome  within  either  the  first  or  third  of  these 
heads.  It  is  within  the  third,  aad  mle  28  does  not 
^ply  to  it.  Yoa  eaa  only  have  am  absolate 
■pco^rtj  in,  or  a  right  of  possession  to,  a  personal 
chattel.  There  is  no  tenure  in  it,  which  is  imf^ed 
in  the  expression  "  leasehold."  There  is  no  "  hold- 
ing" whuik  caa  be  applied  to  the  lease  of  a  per- 
sonal chattel,  and  no  incident  of  rent  or  reversion. 
[BBjrn,  L.J. — la  there  aay  reason  why  role  28 
should  be  apjdied  to  leaseholds  of  lands  only  P]  Yes, 
because  leaseholds  of  lands  are  fireqaently  sab- 
divided,  and  all  manner  of  complicated  interests 
(as  by  settlements,  &o.)  ara  carved  oat  of 
them.  It  is  intelligible  why  the  court's  leave 
should  be  leqtiired  in  such  cases.  But 
derivative  interests  in  chattels  are  not  nearly 
80  common,  and  the  inconvenience  of  requiring 
the  leave  of  the  court  in  order  to  be  allowed  to 
disclaim  terery  contract  of  hiring  of  personal 
diattels  wonld  be  excessive.  If  you  use  the  term 
"leasehold  interest"  as  a  legal  expression,  it 
does  not  apply  to  the  case  of  a  ohatt^ ;  nor  does 
it  if  used  in  a  popular  sense.  A  man  in  popular 
language  wonld  talk  of  hiring  a  waggon,  mot  of 
taking  a  lea  en  of  it.  The  -practice  has  never  been 
to  apply  for  leave  in  these  oaeest  where  the  point 
amst  harv«  freqnoBtly  arisen.  On  this  point  they 
referred  to 

TayierT.  OOioU,  33  L.  T.  B^  H.  S.  795 ;  L.  Bap. 

aOEq.  682; 
Smyth  V.  2rorth.L.  Bep.  7  Ex.  342. 

Secondly,  this  waa  not  a  lease,  but  a  contract  to 
pay  by  instalments  extending  over  seven  years, 
there  being  an  option  of  purchase  at  the  end  of 
that  time.  To  constitute  a  lease  the  letting  must 
be  the  primary  object ;  here  it  was  only  subsidiary. 
Thirdly,  if  leave  to  disclaim  ought  to  have  been 
obtauned,  the  absence  of  it  does  not  affect  the 

eintifiEs'  right  against  the  defendants.    The  de- 
dants  have  had  the  use  of  the  waggons,  and 
moat  pay  for  them  according  to  the  contract. 

A.  WiUs,  Q.C.  and  Bremner  for  the  defendants. 
— Leases  of  chattels  are  mentioned  frequently  in 
the  text  books  and  authorities.  In  Lyttleton's 
Tenures,  for  instance,  and  Piatt  on  Leases,  vol.  I, 
p.  26  (see  also  Spencer's  case,  5  Co.  16  B.).  The 
term  " leasehold  interest"  is  a  general  term, 
iriueh  may  be  iq>]died  to  anything,  and  in  legal 
pfanaeolcwy  is  as  well  applied  to  a  letting  of  go^s 
as  of  land  In  Oordon  v.  Harper  (7  L.  T.  Kep.  9) 
Lord  Kenyon  speaks  of  the  interest  of  the  llind- 
lord  in  personal  chattels  as  a  reversionat;  interest. 
(See  also  Jenkins  v.  Cook,  I  A  &  S.  374,  note, 
M»d  tmmerons  other  cases.)    Bole  28  is  arbitrary. 

duaar  of  tiie  aune  withont  the  leave  ol  the  oourt  flzst 
obtained  for  that  purpoee ;  and  upon  any  ^^plicatioii  to 
Hie  ooutfor  anoh  leave,  notioe  of  the  deajre  of  the  tma- 
taetodiaalaiai  anoh  interest  ehallbe  (iven  to  such  pecun 
«  panona  aa  tiie  oovit  aiutll  diraet,  and  aneh  otdar  uall 
baDadatiMraonas  the  court  BbaU  think  flt" 


TSo  g^ood  reason  can  be  given  for  not  requiring 
the  safeguard  of  leave  as  much  in  the  case  of  a 
disclaimer  of  personal  chattels  as  of  land.  Ooas> 
plicated  interests  are  created  as  much  in  respeofe 
of  personal  property  (shares  and  stocks,  for 
instance)  as  in  the  case  of  reaL  As  to  the  second 
point,  this  was  certainly  a  lease,  and  not  a  mer» 
contract  to  pay  by  instalments.  [Bj&amvbu.,  L. J. 
— We  are  with  you  on  this  point,  Mr.  Wills.  If 
tLe  "leasehold  interest"  referred  to  in  rule  28 
applies  to  a  lease  of  personal  chattels,  then  we  are 
of  opinion  that  this  was  each  a  lease.] 

Coansel  were  not  required  to  argue  the  third 
point  taken  for  the  plaintiffs. 

BkahwxUi,  L.  J. — ^I  cannot  agree  with  the  oon< 
Rtruction  pat  upon  this  rule  by  the  learned  Baron. 
I  do  not  think  I  ought  to  express  myself  with  any 
THy  great  confidence  on  the  mattm ;  but  think* 
ing,  as  I  do,  that  a  "lease  of  chattels"  is  a» 
aocnrate  expression,  and  agreeing,  as  I  do,  with 
Mr.  Bremner  that,  if  yoa  were  to  ask  a  man  wha 
had  a  lease  of  chattels  what  his  interest  was,  his 
answer  might  well  be  "  a  leasehold  interest,"  I 
still  think  that  it  was  intended  by  rule  28  to 
include  only  that  which  in  popolar  lang^u^go  i» 
called  "leasehold,"  namely,  lands,  houses,  and  per* 
haps  tithes,  and  similar  kinds  of  property,  to  all 
of  which  rent  and  reversion  are  the  usual  inci- 
dents. I  think  so  becaose  sect.  23  of  the  Bank- 
ruptcy Act  1869  deals  with  varions  kinds  of  landed 
property, "  land  of  any  tenure  "  being  one  of  th» 
principal  thinga  dealt  with  in  the  section.  I  can* 
not  help  thinking  that  rule  28  was  directed  to- 
that  which  is  the  ordinary  subject  of  leasing, 
although  it  is  true  that  rule  28.  not  only  seems  to 
apply  to  cases  within  sect.  23,  but  to  cases  where 
at  once  and  without  any  injury  having  happened 
the  trustee  is  entitled  to  disclaim.  Sect.  23  only 
seems  to  apply  where  the  trustee  has  done  some- 
thing which  might  fix  him  with  liability;  but 
rale  28  applies  to  cases  where  he  has  done 
nothing  to  fix  himadf  with  liability  on  any  unpro- 
fitable contract  or  onerooB  kind  of  property,  the 
words  nsed  being,  "Where  anv  property  of  a 
bankrupt  acquired  by  a  trustee,  See.  But,  how- 
ever this  may  be,  the  grounds  of  my  opinion 
are  these:  I  think  rule  28  is  directed  at  lease- 
hold property  commonly  so  understood,  ».«., 
leases  of  lands  or  houses  as  being  likely  subjects  of 
such  a  rule  as  rale  28.  I  think  that  a  termor's 
interest  in  chattels  is  not  likely  to  be  the  subject 
of  sneh  a  rule.  I  think  also  that  the  words 
"  leasehold  interest"  are  not,  in  popular  language, 
applicable  to  a  lease  of  chattelSi.  I  think  a  man 
may  more  {nroperly  be  said  to  have  "  hired,"  than 
to  have  a  "leasehold  interest"  in  chattels. 
Treated  as  a  popular  expression,  "  leasehold "  is 
not  the  word  yon  would  expect  to  find,  and  treated 
technically  tiiere  can  be  no  "  holding"  of  a  ohattel. 
It  is  not  necessanr  to  express  any  opinion  upon 
the  question  whether  in  cases  coming  within  the 
role  the  leave  of  the  court  is  a  condition  precedent 
to  a  valid  disclaimer.  I  am  of  opinion  that  the 
decision  of  the  learned  Baron  is  erronsoua.  and 
must  be  reversed. 

Bbbtt,  L.J. — I  think  that  the  disclaimer  in  role 
28  was  meant  to  apply  to  one  only  of  the  descrip- 
tions of  property  which  can  be  disclaimed  under 
sect.  23.  Bule  28  certainly  does  not  apply  to  them 
all.  The  disclaimer  provided  for  in  sect.  23  is  the 
creature  of  the  statute.    The  sectiisa  gives  a  right 


Digitized  by  VjVJVJV 


IC 


88-yoi.xi...N.8.] 


THE  LAW  TIMES. 


[MMoh  15,  1879. 


Or.  OP  Apf.] 


CoVliKDALK  V.  GhaXLTOIT. 


[Or.  oj  Afp. 


of  discUimer  in  certain  nomiBated  oaseB.  the  first 
being  the  case  of  property  in  "land  of  any 
tennre."  It  is  true  that  it  deals  also  with  another 
Bnbject,that  ef  nnprofitable  contraots.  Bat  when 
ire  find  that  the  disclaimer  applies  specifically  to 
"  land  of  any  tennre,"  and  when  we  find  that  the 
mle  is  drawn  by  persons  who  wonld  nse  legal 
phraseology  to  express  their  meaning,  I  cannot 
Itelp  thinlang  with  Mr.  Care,  that  it  was  intended 
by  the  words  "leasehold  interest"  to  refer  to 
Itmd  of  any  tenure"  in  sect.  23,  and  that  the  phrase 
wonld  not  apply  to  any  of  the  other  contracts 
mentioned  in  sect.  23,  although  in  a  popnlar  sense 
M  contract  like  the  one  in  question  might  be  oalled 
the  "  lease  "  of  a  cbatteL 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
mle  has  been  framed  to  enable  the  Act,  as  respects 
certain  of  its  provisions,  to  be  carried  into  execu- 
tion, and  it  must  be  constmed  with  respect  to  the 
subject-matter  in  reference  to  whicb  it  is  made. 
The  words  are:  [His  Lordship  read  the  rule.] 
Now,  the  prima  facie  meaning  of  "  leasehold  in- 
terest" is  an  interest  in  land  of  a  leasehold 
tenure.  Looking  at  sect.  23  as  regulated  by  rule 
28,  we  find  that  it  refers  to  varions  things,  and 
amon^  them  to  "  land  of  any  tenure."  The  "  lease- 
hold mterest "  referred  to  in  rale  28  cannot  be 
meant  to  apply  to  all  the  subjects  nominated  in 
Beet.  23.  In  my  opinion  it  must  be  meant  to 
M>ply  to  an  interest  in  "  land  of  any  tenure,"  and 
therefore  to  an  interest  in  land  of  a  leasehold 
tennre,  and  it  therefore  does  not  apply  to  the  sort 
of  contract  in  qaestion  in  this  case. 

Judgment  reversed. 

Solicitors  for  pl^tiffs,  Bell,  Brodriek,  and  Bell, 
for  Bo(^ert,  Thomas,  and  Oo.,  Sheffield. 
Solicitors  for  defendants,  Anderson  and  Sons. 


Nov.  30  and  31,  and  Dee.  2, 1878. 

(Before  Bsakwell,  Brxtt,  and  Gottox,  L. JJ.) 

GoTEBSALB  V.  Chablton.  (a) 

Local  hoard— Streets — Vesting — Qraaing  %f  roads 
in  hoard: s  district— PvMm  H»<JUh  Act  1875  (38 
#•  39  Viet.  c.  65)  s.  149. 

The  effect  of  the  voord  "  vest"  tn  sect.  U9  of  the  Puhlie 
Health  Act  1875  is  to  give  to  an  whan  authority, 
with  respect  to  the  streets  mentioned  in  the  section, 
the  property  in  so  mitch  of  the  soU  and  surface 
as  is  necessary  for  aU  the  purposes  c^Kcaiole  to 
a  street. 

An  urban  authority,  in  1876,  lei  to  plaint^  the 
grazing  of  a  hitghtoay  and  of  a  prioale  road 
within  their  district.  Plaintiff  aeeordingly 
turned  in  his  cattle,  and  defendant,  having  sub- 
sequently pastured  his  cattle  on  the  highwa/y  and 
private  road,  plairttiff  daimed  damages  against 
nimfor  trespass. 

Held  (affWmmg  the  densum  of  the  Q.B.  Division, 
CochSum,  a.J.  and  MeUor,  J.),  (1)  That  sect. 
14S  gave  the  urban  authority  sufficient  property 
in  the  highway  to  enable  them  io  let  the  grazing, 
and  therefore  that  plaintiff  could  maintain  hts 
action.  (2)  That  the  urban  authority,  having  no 
power  to  let  {he  grazing  of  Oie  prvoaie  road, 
plaintiff  had  not  sufficient  possession  to  enable 
him  to  maintain  his  action  in  respect  of  that 
road. 

(a)  Saportad  by  W.  Amn«a,  Esq.,  BaaMaMtXaw. 


TiTESZ  were  cross  appeals  from  a  judgment  of  the 
Q.B.  Div.,  on  a  special  case. 

The  following  are  the  facts,  so  far  as  they  are 
material  for  the  porposes  of  this  report,  set  oat  in 
the  special  case  : — 

In  the  year  1766  an  Act  was  passed  for  divi^ng, 
inclosing,  and  draining  certain  lands,  grounds,  and 
common  pastures  in  the  parish  of  Cottingham,  in 
the  Eaat  Biding  of  the  county  of  York. 

The  commissioners  appointed  by  or  under  the 
said  Act  made  their  award  on  the  24th  Aug.  1771, 
and  thereby  set  out  and  appointed  certain  pnblic 
and  private  roads  within  the  said  parish  (in- 
cluding Endyke  and  Cold  Harbour-lanes  herein- 
after mentioned).  Endyke-lane  was  set  out  by 
the  said  award  as  a  private  road  in  the  following 
terms: 

Wo  do  order,  direot,  determine,  and  award  that  there 
Bhall  at  all  times  for  ever  heieafter  be  a  private  way  cr 
road,  as  and  where  the  same  la  staked,  ditohed,  or  bounded 
ont,  of  the  breadth  of  thirty  feet,  for  the  use  of  Ilia 
said  proprietors  whose  allotments  a^ioin  npon  the  same, 
their  tenants,  lessees,  heirs,  and  assigns,  uieir  servants, 
horses,  cattle,  carts,  and  oaniagea  only,  leading  from 
the  turnpike  road  of  the  town  of  Kinffston-npon-Hnll 
and  Beverley  westward  into  and  over  me  sooui  side  of 
lands  in  the  said  New  Invs  herein  severally  awarded  the 
said  Francis  Biley  and  Samnel  Ejiipe  to  and  for  them 
awarded  the  said  Francis  Whiting,  Ac. 

Since  the  year  1818  Endyke-lane  had  been  a 
public  road,  and  as  such  it  has  since  that  date 
t>een  repaired  by  the  parish.  Cold  Harbour-lane, 
which  in  the  said  award  was  described  as  the 
Korth  Carr-road,  was  set  ont  thereby  as  a  private 
road  in  tfae  following  terms  : 

And  we  do  order,  direot,  determine,  imd  award 
that  there  shall  at  iJl  times  for  ever  hereafter  be  a 
private  way  or  road,  as  and  where  the  same  is  now 
staked,  ditchad,  or  bounded  ont,  of  the  breadth  of  forty 
feet,  for  the  nse  of  the  several  ownen  of  lands  and 
noonds  in  Cottingham  aforesaid,  their  tenants,  leaaaaa, 
heirs,  and  assigns,  and  their  servants,  horses,  oaits,  ana 
oazriages  only,  and  to  be  called  the  North  Carr-road, 
leading  to  and  trom  the  said  Dnnawell-raad  eastward  into 
and  over  lands  in  the  said  Inn-common  and  North  Oair, 
to  and  from  the  tiinq>i]E*  mad  leading  from  the  said  town 
of  Eingston-npoa-Hnll  to  Beverley  uoieaaid. 

Cold  Harbour-lane  has  ooutinued  sinoe  the  date 
of  the  said  award,  and  still  is,  a  private  road. 

Cottingham,  whether  strictly  the  area  of  a 
parish  or  a  township,  is  and  always  has  been 
tor  the  purpose  of  maintaining  its  highways  a 
distinct  and  separate  area,  which  is  commonly  and 
in  thii  case  hereinafter  called  the  parish  of  Cot- 
tingham. 

On  the  19th  April  1876  the  local  board  entered 
into  an  agreement  in  writing  with  the  plaintiff, 
under  which  the  local  boara  agree  to  let  to 
the  plaintiff  the  right  of  herbage  or  pasturage  for 
cattle,  except  sheep,  in  and  about  the  sides  of  the 
roods  heremafter  mentioned,  from  the  day  of  the 
date  of  the  said  agreement,  until  the  23rd  Nov. 
then  next  at  the  rent  of  81.  10s.  Such  roads  were 
described  as  follows  in  the  schedule  to  the  said 
agreement:  "From  Gibson's  to  Bailway  Gate* 
north  Moor-lane,  51. ;  Cold  Harbour  and  Middle 
Dykey  to  railway  gatiBS,  21. 5«. ;  Little  North  Gorr- 
lane,  and  Endyke-lane,  II.  5«." 

The  day  after  the  execution  of  the  said  agree- 
ment the  plaintiff  commenced  depasturing  the 
herbage  with  his  cattle  in  the  roads  that  had  been 
assigned  to  him  under  the  said  agreement,  and 
thenceforth  until  the  commencement  of  this  action 
he  regularly  continued  to  do  so. 

On  the  25th  April  1876  three  horBes  and  eight 
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Iiead  oi  other  cattle,  belonging  to  the  defendant, 
were  tamed  into  Eodyke-lone  aforesaid,  under  the 
care  of  the  defendant's  servant,  and  grazed  there 
apon  the  sides  of  the  said  road,  and  on  the  follow- 
ing day  boTBes  and  other  cattle  of  the  defendant, 
to  about  the  same  nnmber,  were  tamed  into  Cold 
Harbour-lane  aforesaid,  nnder  the  care  of  the  same 
aerrant,  and  grazed  there  upon  the  sides  of  the 
nid  roads. 

The  defendant  knew  that  the  said  alleged  right 
of  the  herbage  in  and  about  the  sides  of  the  said 
roads  had  been  let  bv  the  said  local  board  to  the 
plaintiff,  bnt  refasea  to  remove  his  cattle  or  to 
discontinue  turning  them  out  to  graze  upon  the 
sides  of  the  said  roads. 

No  actual  obstruction  of  the  plaintiff's  cattle  was 
caosed  on  either  day  on  which  the  alleged  tres- 
passes took  place  by  the  acts  referred  to  in  the 
aerenteenth  paragraph. 

It  has  been  agreed  between  the  plaintiff  and 
defendant  that,  if  the  judgment  of  the  court  be 
for  the  plaintiff,  the  amount  of  the  damage  is  to 
bel*. 

Hie  question  for  the  opinion  of  the  court  is 
iriiether  the  plaintiff  is  entitled  to  recover. 

Cents  of  th»  trial  to  abide  the  event  of  the 
action. 

The  <Q.B.  Division  gave  judgment  for  the 
plaintiff  as  to  the  highway,  Endyke-Iane ;  for  the 
defendant  as  to  the  private  road.  Cold  Harbour- 
laoe. 

Bach  party  appealed  from  this  judgment. 

The  case  in  the  court  below  is  reported,  and  the 
mecial  caee  fully  set  out,  S8  L.  T.  Bep.  N.  S. 

By  aecfe.  3  of  the  Public  Health  Act  1875 : 

"  Stzest "  indodaa  any  highway  (not  being  a  tnmpike- 
n»d)  sod  aar  pnblio  bridge  (not  bdng  a  ommty  bridge), 
and  any  road,  lane,  footmqr,  xinare,  ooiut,  alley,  or 
liMiige,  wliather  a  tnoroiigluiM  or  not. 

Sect  144: 

Emy  mbaa  anihority  iball  within  their  distriot, 
•lafauivelr  ot  any  odiar  penon,  ezeonte  the  offloe  of  and 
be  mimyor  ot  nJghwaya,  and  have,  exerciae,  and  be 
sabjast  to  aQ  ilie  powers,  anthoritias,  dntia*,  and  lia- 
WlitJBi  of  mrveyora  of  highways  nnder  the  law  for  the 
time  beinff  in  foroe,  save  so  far  aa  inoh  powen,  anthori- 
iiii,  or  datiea  aie  or  may  be  inoonaiatent  with  the  pio- 
Tiiinuaf  thiaAot;  eTeTynrbananthorityahallalBO  have, 
•xaroiae,  and  be  anbieot  to  all  the  powen,  anthoritiea, 
tetiaa,  and  liabilitiee  which  by  the  BJghway  Aot  1835,  or 
aay  Act  amendiiig  the  lame.  are  vasted  in  and  given  to 
tt*  infaabttanta  in  veatry  aaeeinblad  of  any  pariah  within 
Oabdiatriot. 

AH  ministerial  aots  leqnired  by  any  Act  of  Parliament 
to  be  done  by  or  to  the  snrreyor  at  highways  may  be 
done  by  or  to  the  anrreyor  to  the  urban  anthority,  or  by 
ar  to  sooh  other  person  as  they  niay  appoint. 

Tho  149th  section  is  as  follows : 

AH  alieola  being  or  which  at  any  time  become  highways 
Mpaoable  by  the  inhabitants  at  large  within  any  nrban 
Aataist,  and  the  pavements,  stones,  and  other  materials 
thereof,  and  all  bnUdings,  implements,  and  other  things 
pcovided  for  the  pnrpoaea  thereof,  shall  vest  in  and  be 
■adai  tiis  oontrol  of  tke  nrban  anthori^.  The  urban 
aathorito  afaall  from  time  to  time  cause  all  such  streets  to 
be  laveUed,  paved,  metallsd,  flagged,  channelled,  alteied, 
ad  npaired  aa  oocasian  may  reqnire  ;  thay  may  from 
time  to  time  oanse  the  acil  of  any  anoh  street  to  be 
Bdssd,  lowered,  or  altaied  aa  they  may  think  fit,  and  may 
plsee  aod  keep  in  repair  fences  and  posts  for  the  safsiy  ol 


^ij  penon  who,  without  the  oonaant  of  the  urban 
Mthofify,  wilfally  dispbuMs  or  takes  up,  or  who  injures 
the  pavament,  aionas,  aiatariala,  fenoaa,  or  posta  A,  or 
fte  traaa  in,  any  snch  street,  shall  be  liable  to  a  penalty 


not  exceeding  five  pounds,  and  to  a  further  penalty  not 
exceeding  five  shillings  for  every  square  foot  ta  pavement, 
stones,  or  other  materials  so  displaced,  taken  up,  or  in- 
jured ;  he  shall  also  be  liable  in  the  case  of  any  injury  to 
trees  to  pay  to  the  local  anthority  snch  amount  of  com- 
penaation  as  the  oourt  may  award. 

Cave,  Q.C.  and  Cyril  Dodd  for  the  defendant. — 
Endyke-lane  is  a  "  street"  within  sect.  149  of  the 
Fublio  Health  Act  1875,  and  vests  in  the  board. 
The  (Question  is,  what  is  the  meaning  ot  the  ex- 
pression "  vest  in  P  "  It  cannot  be  that  the  sec- 
tion vests  the  freehold  in  the  soil  and  surface  in 
the  board  so  as  to  give  them  the  cellars  below  the 
street.  This  construction  is  far  too  large.  It  is 
merely  meant  to  give  to  the  board  the  same  right 
over  the  streets  as  existed  for  the  benefit  of  the 
public  before  the.Fablic  Health  Acts  were  passed; 
that  is  to  say,  they  may  deal  with  the  streets,  by 
lowering  or  altering  them  or  otherwise,  without 
making  compensation  to  the  owners  of  the  soil. 
"  Vest "  may  mean  give  the  right  of  passage  ever, 
and,  if  so,  the  difficulty  of  assigning  a  meaning  to 
it  different  from  "  be  under  the  control  of  "  is  got 
over.  It  was  never  intended  that  the  local  board 
should  have  such  a  right  of  property  in  the  street 
as  would  enable  them  to  mt^e  a  profit.  The  soil 
in  the  highway  formed  part  of  toe  common  land 
awarded  by  the  Inclosure  Commissioners.  The 
property  in  it  therefore  remains  in  the  lord  of  the 
manor  : 

Btekat  V.  Corpora«on  ofLtadt,  26  L.  T.  Bep.  N.  S. 

375;  L.  Bep.  7  Ch.  421 ;  see  also 
Bt.  Mary,  N*u)ington,  v.  Jaeo6«,  a6,L.  T.  Bep.  IT.  S. 

800;L.Bep.7Q.B.47; 
LadeT.  Shmherd,  2  Str.  1004 ;  and 
Aforguif  cf  Baliibwry  v.  Great  Northern  RaihBay 

Company,  5  C.B.  N.S.  174 ;  28 1..  J.  40,  CP. 
The  surface  may  be  vested  in  the  board  so  as  to 
make  them  liable  for  negligence  if  they  do  not 
repair  it  (White  v.  Sindley  Local  Board,  32  L.  T. 
Bep.  K.  S.  46 ;  L.  Bep.  10  Q.B.  219  ;  44  L.  J.  IH 
Q-B.) ;  but  it  does  not  follow  that  the  board  ac- 
quires any  beneficial  interest  in  the  soiL  The 
plaintiff  cannot  maintain  this  action.  He  has  no 
better  right  than  the  board  had,  and  they  had 
none  to  let  the  grass  in  Endyke-lane. 

W%a»,  (J-C.  and  W%thorfore»  for  plaintifL— 
Under  sect.  149  a  street  becomes  vested  in  the 
urban  authority  so  as  to  give  them  full  powers 
of  dealing  with  the  soil,  and  enabling  them  to 
keep  the  roadway  in  £;ood  condition.  "  Vest " 
implies  that  the  property  in  the  soil  passes  to  the 
board.  It  must  mean  something  more  than  the 
words  "  be  nnder  the  oontrol  of,"  which  are  also 
ooptained  in  the  section.  In  White  v.  The  Hindley 
Local  Board  (rup.)  the  point  was  not  taken  that 
the  loexu  iaquo  became  vested  in  the  board  nnder 
the  Public  Health  Aots,  so  as  to  give  the  board  a 
different  character  with  respect  to  it  than  as 
Burveyor  of  highways.  Tlie  board  have  clearly  a 
proprietary  righc  in  the  trees  under  sect.  149.  See 
also 

Taylor  v.  The  Corporation  of  Wigan,  35  L.  T.  Begt. 

N.  S.  086;   L.  Bq>.  4  Ch.   Div.  SS6|  4S  lTJ. 

105,  Ch. 
By  sect.  27  of  the  Highways  and  LocomotivaB 
(Amendment)  Act  1878  (41  &  42  Yiot.  c.  77),  the 
Legislature  have  thought  it  necessary  to  limit  the 
extent  to  which  the  soil  of  streets  shall  vest  by 
providing  that  minerals  are  not  to  vest  in  the . 
sanitary  authority.  As  to  the  private  road.  Cold 
Harbour-lane,  it  is  admitted  that  the  board  had 
no  power  to  let  the  pasturage.  Bat  the  plaintiff 
had  suf&cient  possession  of  the  grass  to  enable 
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him  to  maintam  bis  action.  He  had  RofBcient  de 
facto  poseesBioa  by  his  cattle.  Very  slight 
possession  is  enough  as  against  a  mere 
wrong-doer.  In  Co.  Litt.  4  b,  Lord  Coke  sajs, 
"  If  a  man  hath  20  acres  of  land,  and  by  deed 
granteth  to  another  and  his  heirs  vesturam  terrce, 
and  maketh  livery  of  seisin  .  .  .  the  land  itself 
shall  not  pass,  becanse  he  hath  a  particalar  right 
in  the  land;  for  thereby  he  shall  not  have  the 
houses,  timber  trees,  mines,  and  other  real  things, 
parcels  of  the  inheritance,  but  he  shall  have  the 
vesture  of  the  land — that  is,  the  com,  grass, 
underwood,  swepage,  and  the  like,  and  he  shall 
have  an  action  of  trespass  cmare  cZatwum  fregit. 
The  same  law  if  a  man  grant  herlagium  tmrcB."  See 
also 

Earl  of  Rutland  v.  Earl  of  Shrmitbury,  2  BrownL, 

judgment  of  ooort  at  p.  240 ; 
BriiUxo  T.  Oormiean,  L.  Bep.  3  App.  Cas.  aip.  667 ; 
CaOerit  t.  Cotopar,  4  Taimt.  547 ; 
Baath  t.  MHward,  2  mag.  N.C.  98. 

Ocme,  Q.O.  in  reply.— As  to  Cold  Harbonr-lane, 
the  pltunti£F  has  had  no  actual  or  constmctire 
poBseesion.  He  has  neyer  had  an  actnal  exclusive 
possession,  beoanse  the  pnblic  have  had  a  right  of 
passing  over  all  the  loeus  in  gito.  The  plaintift  is 
therefore  a  mere  trespasser: 

Jonei  Y.  Chapman,  2  Ex.  821 ; 
amith  T.  Lloyd,  9  Ex.  562. 

As  to  Endyke-lane,  the  judgment  of  Willes,  J.,  in 
Einde  v.  Charlton  (15  L.  T.  Bep.  N.  8.  472; 
L.  Eep.  2  C.  P.  104;  36  L.  J.  79,  C.  P.)  shows 
that  a  section  like  this  must  be  constmed  with 
reference  to  the  whole  object  of  the  statute,  and 
that  "  vest "  need  not  necessarily  pass  the  free- 
hold. It  is  also  a  clear  authority  that  where  a 
body  is  intrusted  with  public  duties,  such  ex- 
pression as  "vest"  must  be  construed  so  as  to 
Sve  them  no  more  property  in  the  things  passed 
an  is  necessary  for  the  performance  of  their 
dnUes.    He  also  refened  to 

5C.P.224j38L.J.95,C.P?T 
Partotu  T.  St.  MaUhtw,  Btthnal  GFrem,  17  L.  T.  Eep. 

N.  S.  211 ;  L.  Bep.  2  C.  P.  66 ;  37  L.  J.  62,  C.  P. ; 
Qibion  T.  Th6  Mayor  of  Prtiton,  22  L.  T.  Bep.  N.  S. 

298;  L.  Sq).  6  Q.  B.  216;  39 1..  J.  131,  Q.  B. 

Bbaxwux,  L.J.— I  am  of  omnion  that  this 
judgment  should  be  affirmed,  with  all  respect 
to  the  framers  of  tbese  Acts,  I  find  it  very  difficult 
to  put  a  meaning  on  the  word  "vest"  in  sect. 
149.  I  have  great  misgivings  as  to  what  is  the 
true  meaning,  but  my  inclination  would  be  to 
attaoh  to  "vest"  the  meaning  put  upon  it  by 
Willee,  J.  in  Hinde  v.  ChwrUon  (t»M  »up.),  and  to 
hold  that  a  street,  under  sect.  149,  vests  in  the 
local  board,  without  their  having  any  property  in 
the  soil  or  surface.  The  word  "  vest  may  have 
two  meanings  ;  it  may  mean  that  the  property  in 
ihe  street,  lu^us  ad  eodwrn  et  usqve  ad  medium 
filum,  passes  to  the  board.  I  cannot  think  this  is 
tb*  true  meaning  of  the  word  as  used  in  sect.  144. 
It  is  impossible  to  suppose  that,  by  using  the 
word  '•  vest,"  it  is  intended  to  give  the  local  board 
an  absolute  right  to  the  snrfece,  with  all  above 
and  all  below  it.  It  would  be  an  outrageous  and 
needless  thing  to  do  so.  Mr.  Wills's  argument 
was,  that  the  general  object  and  intent  of  tna  pro- 
•  visions  of  this  Act  were  to  be  looked  to,  and,  if 
pressed  by  particular  words,  the  effect  of  which  is 
to  cause  loss  to  individuals,  you  must  suppose 
that  the  Legislature,  in  view  of  the  importance  of 


effecting  the  general  objects  of  the  Apt,  contem- 
plated that  that  loss  might  be  sustained.    Yea 
must  not  be  deterred  from  construing  the  Act  bene- 
ficially for  the  public  by  considering  the  poesible 
loss  to  individuals.    That  is  a  very  forcible  ar^- 
ment ;  but,  looking  steadily  to  the  objects  in  view 
here,  I  could  not  make  up  my  mind  to  say  that  the 
meaning  of  "  vest"  is  to  ^rant  the  freehold  of  the 
land  to  the  local  board  with  all  the  consequences 
that  follow  a  grant  of  the  fre^old,  and  conse- 
quently the  rights  in  the  soil  utgue  ad  medium, 
filum.     I  do  not  think  the  Act  of  last  session 
(41  &  42  Yict.  c.  77)  bears  upon  the  matter.    All 
that  the  Lesislature  mean  by  sect.  27  was  to 
declare  that,  whatever  might  be  the  proper  con- 
struction of  sects.  68  and  149  of  the  Act  of  1875, 
they  should  not  be  constmed  as  applying  to  mines 
and  minerals.    The  monstrous  inconvenience  and 
injustice  of  holding  that  the  word  "  vest"  has  the 
effect  of  passing  the   absolute  freehold  prevent 
me  from  putting  that  construction    upon  it — a 
construction,  too,  which  I  think  a  needless  one. 
Then,  what  is  the   meaning  of  "vest?"      I  do 
not  know  that   it  is   a  term  of  art  as  applied 
here.    It  must  have  a  statutory  meaning.    There 
is  no  expression  in  the  Act  such  as  "  transferred" 
or    "conveyed;"  but  it   says    the    street   shall 
"  vest."    I  should  like  to  hold  that  that  means 
"  shall  vest  qua  street,"  and  that  no  right  of  soil 
vests ;  bat  I  am  afraid  that  is  not  a  sensible  con- 
Btmotion.    I  do  not  see  that  it  would  add  anythint; 
to  the  words  "  and  shall  be  under  the  control,"  &e. 
I  think  by  the  word  "vest"  it  is  meant  that 
the  surface,  and  the    street  itself^  so    far  as  it 
is  used   as  streets  ara  used,  shall   vest  in  the 
board.    The  Act  says  that  all  streets  vest,  tha 
pavements,  stones,  and  other  materials  vest,  and 
"all  buildings,   implements,  and   materials  pro- 
vided for  the  purposes  thereof."    Then  it  goes  on 
to  say  in  what  manner  the  urban  authority  are  to 
deal  with  the  streets,  and  the  soil  and  fences  of 
them,  and  provides  that  any  person  who,  without 
the  consent  of  the  urban  authority,  wilfully  dis- 
places or  takes  up  or  injures  the  pavement,  stones. 
ac.,  "or  the  trees  in  any  sudi  street,"  shall  be 
liable  to  a  penalty  not  exceeding  52.,  and  "  he  shall 
also  be  liable,  in  the  case  of  any  injury  to  trees,  to 
pay  to  the  local  authority  such  amount  of  compen- 
sation as  the  court  shall  award."    ITow,what  is  the 
meaning  of  that  F     Does  it  mean  that,  if  an  oak 
was  standing  in  a  street  at  the  time  when  that 
street  became  under  the  control  of  the  local  board, 
they  would  become  entitled  to  that  tree?    If  it 
does  mean  that,  it  goes  a  long  way  to  show  that 
the  local  board  have  the  property  in  the  street 
they   now    claim.    If  it  does  not  apply  to  trees 
already    in    existence,  but  only  to  the  ones  the  ' 
board  themselves  may  plant,  even  then  it  goes  to 
show  that  they  must  have  some  proper^  in  the 
soil,  or  in  the  produce  of  it,  of  the  street.    I  can- 
not help  thinking  that  sect.  57  of  the  Act  is  ad- 
verse to  the  opposite  contention,  because  there  it 
is    evidently  '  contemplated   that  when  the  local 
authority  had  not  the  control  of  a  street,  it  waa 
necessary    to    give  them  special  power  to  break 
open  the  street  in  order  to  lay  down  pipes,  Ac, 
showing  by  implication  that  in  the  case  of  streets 
which  are  highways  repairable  by  the  inhabitants 
at    large,    they    needed    no  such  special  power. 
It  seems  to  show  that  the  surface  of  such  a  street 
as  I  have  last  referred  to  vests  in  the  local  board 
for  the  purpose  of  doing  that  which  is  necessary  for 
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it  as  a  street,  and  also  for  doing  saoh  things  as  are 
neceasary  and  nsaally  done  underneath  a  street. 
I  am  much  fortified  in  this  view  by  the  strong 
«spres8ion  of  opinion  of  Willes,  J.  in  Kinds  v. 
Cftortton  («t>p.).  I  think,  therefore,  the  local  board 
had  a  right  to  the  herbage  which  was  let  to  the 
plaintiff,  and  that  the  defendant,  having  incaa- 
tionsly  taken  part  of  it,  is  liable.  As  to  the  other 
part  of  the  claiin,  I  ooncar  in  the  judgment  of  the 
court  below  that  the  pUuntiff  is  unable  to  make 
ont  his  case.  It  was  attempted  to  be  made  out 
that  he  had  a  de  fatAo  possession  as  to  the  private 
road ;  but  it  is  difficult  to  see  how  there  could  be 
any  iefaeto  possession  unless  the  parts  used  ware 
so  actually  in  possession  that  the  right  claimed  by 
the  plaintiff  would  be  an  interference  with  the 
actual  enjoyment  of  the  lane  that  was  going  on. 
If  there  was  an  inclosed  field,  and  a  man  turned 
his  cactle  into  it  and  locked  the  gate,  he  might 
well  claim  a  da  fado  possession  of  the  field ;  but  if 
he  turned  them  on  to  an  open  common,  to  my 
mind,  no  de  fadx)  possession  coald  be  set  up.  In 
the  present  case  I  think  there  could  be  no  defaeto 
possession  of  anything  beyond  the  spots  on  which 
his  flock  were  actually  grazing.  It  is  said  that  by 
diioontinnance  of  possession  the  lord  of  the  manor 
has  lost  his  title,  and  consequently  possession 
was  in  the  first  occupant  of  the  lane ;  that 
the  actual  occupants  for  the  time  being 
were  the  board  of  health,  and  that  they  having 
licensed  the  plaintiff  he  was  in  by  right.  The 
answer  is,  that  no  jury  ought  to  hold,  under  the 
oiicamstanoes,  that  there  had  been  snch  a  discon- 
tinuance of  possession  by  the  person  in  whom  the 
true  title  to  the  soil  was,  as  to  entitle  the  first 
oceapant  to  claim  it.  I  think,  therefore,  on  thflt 
ground  also  the  plaintifTs  claim  ought  to  be  dis- 
allowed, and  the  judgment  of  the  court  below 
gfaoold  be  affirmed. 

Bkett,  L.J. — The  plaintifTs  action  is  not  neces- 
sarily one  of  trespass ;  it  is  one  in  which  he  states 
certain  facts,  and  seeks  for  a  remedy.  There  was 
a  dispute  between  the  plaintiff  and  the  defendant, 
and  the  plaintiff  says  that  he  is  entitled  to  a 
remedy  in  respect  of  acts  done  by  the  defendant 
in  two  separate  lanes.  Bnt  the  plaintiff,  although 
he  is  not  boiBQd  to  say,  "  I  claim  agfainst  you  as  a 
trtepaaaer,"  yet  does  in  argument  really  state  that 
he  would  be  entitled  to  maintain  an  action  of 
ttespass  with  regard  to  both  lanes.  He  says  so 
with  regajrd  to  the  first  lane,  because  he  says  the 
property  in  the  soil  was  in  the  local  board,  and 
they  let  the  land  to  him.  As  to  the  second,  he 
says  that  he  had  possession  of  that  lane,  and  that 
the  defendant  was  a  wrongdoer.  The  questions 
which  arise  in  the  case  are :  (1)  Had  the  plaintiff 
a  ri^ht  to  the  herbage  of  the  first  lane  P  (2)  Was 
he  in  possession  of  the  second  lane,  so  that  he 
eould  maintain  his  action  against  the  defendant, 
who  was  a  mere  wrongdoer  ?  As  to  the  first  lane, 
the  plaintiff'B  right  depends  entirely  upon  the  right 
of  the  local  board,  and  upon  whether  they  had  a 
light  to  make  any  arrangement  with  him  as  to  the 
I^MS.  It  does  not  depend  upon  the  nature  of  the 
right*  whether  a  necessary  or  some  other  right. 
Kow  whether  the  board  could  or  could  not  give 
him  the  right  he  claims,  depends  entirely  upon 
Met.  149  of  the  Act  of  1875.  It  is  admitted  that 
as  to  the  first  lane  it  is  a  "  street "  within  the 
nwaoing  of  that  section;  therefore  the  question 
Wmes  to  be,  what  right  does  sect.  149  give  to  the 
local  board  in  a  street  as  defined  by  ihat  section  P 


That  must  depend  upon  the  words  of  the  section. 
Now  it  is  a  rule  of  construction  that  yon  must,  if 
you  can,  give  a  meaning  to  every  part  of  the 
section  you  are  construing.  You  must  give  aQ 
the  words  their  ordiaary  legal  signification,  unless 
there  is  something  in  the  context  to  vary  that  signi- 
fication. The  words  here  are,"  all  streets  shall  vest 
in  ; "  bnt  inasmuch  as  the  words  follow,  "  and 
be  nnder  the  control  of,"  you  must  give 
a  meaning  to  the  words  "vest  in"  different 
to  the  words  "  nnder  the  control  of."  The 
ordinary  legal  signification  of    "  vest  in "   is  to 

five  the  property  in.  It  is  argued  that  sect. 
7  of  the  Act  of  1875  shows  that  "  vest "  means 
the  same  thing  as  "  be  nnder  the  control  of," 
and  that  where  the  local  board  had  not  the  con- 
trol of  streets  it  was  necessary  to  give  them 
special  power  to  break  up  the  surface  for  the  pur- 
pose of  laying  pipes.  If  that  contention  be  true, 
it  is  in  effect  to  strike  ont  the  word  "  vest "  from 
sect.  149  altogether.  It  is  attempted  to  give  a 
meuiing  to  the  words  "  vest  in"  by  saying  that  they 
are  woras  of  mere  inference,  and  may  be  treated  as 
surplusage ;  but  it  would  be  entirely  contrary  to  the 
mle  of  construction  I  have  mentioned  to  say  that. 
Therefore  I  think  that  sect.  57  has  no  effect 
whatever,  and  we  are  left  then  to  the  construction 
of  sect.  149  standing  alone.  In  my  opinion,  a 
meaning  cannot  be  given  to  the  words  "  vest  in  " 
in  addition  to  that  given  to  the  words  "  shall  be 
under  the  control  of^'  except  by  construing  "  vest 
in  "  as  passing  the  property  in.  Then  it  is  said 
yon  give  more  than  it  can  possibly  be  supposed 
the  Legislature  intended  to  give  to  local  authorities; 
that  is  to  say,  that  construction  would  give  them 
the  cellars  nnder  the  streets  and  the  mines  under 
the  land.  Bnt  it  seems  to  me  that,  after  "  vest " 
has  been  decided  to  give  the  property  in,  the  real 
question  is,  in  what  does  it  give  the  property  P 
That  depends  upon  the  wot^s  describing  the 
subject-matter  to  which  the  section  refers.  Here 
the  subject-matter  is  a  "  street,"  not  land.  The 
case  of  Hinde  v.  Charlton  (mp.),  with  regard  to 
the  pew,  is  a  good  guide  on  this  point.  There 
the  gift  of  the  pew  was  held  not  to  vest  the  property 
in  the  land  on  which  it  was.  You  must  look  not 
only  to  the  words  which  vest,  bnt  to  those 
describing  the  property  given.  Here  it  seems  to 
me  "  vest "  means  "  vest "  the  property  in  a 
street,  so  far  as  it  is  used  as  a  street.  It  does 
not  include  the  houses  on  each  side.  It  must 
mean  that  which  consists  of  the  roadway,  aad  the 
footpath  on  each  side — that  part  between  the 
houses  which  is  used  as  the  roadway  of  the 
street ;  that  is  to  say,  the  whole  of  the  surface 
between  the  houses.  Bat  it  is  then  said,  that 
would  not  give  enough,  beoanse  it  would 
leave  you  with  respect  to  matters  which  must 
be  dealt  with  in  a  street  without  the  power 
of  dealing  with  them.  Bat  taking  the  word 
"  street,"  as  used  in  an  Act  of  Parliament 
like  this,  it  means,  I  think,  the  depth  below 
the  surface,  bnt  not  the  whole  depth.  It  means 
the  whole  suriaoe,  and  so  mnc^  in  depth  as  may 
not  unfairly  be  used  tor  the  purposes  of  the  local 
board  with  respect  to  the  street.  That  would, 
therefore,  enable  them  to  lay  down  sewers,  gas 
pipes,  and  water  pipes  to  such  a  depth  as  in  a 
street  is  used  for  the  purpose  of  laying  them  down. 
It  would,  therefore,  not  enable  them  to  go  down  to 
the  depth  of  mines,  as  a  street  is  never  used  for 
such  a  purpose.    Neither  would  it  enaUe  them  to 
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deal  with  the  honsee  on  each  side.  "  Test,"  there- 
fore, in  mT  opinion,  gives  the  local  authority  the 
property  in  the  street — the  aarface  and  snch  a 
depth  as  nay  be  fairly  nsed  for  the  purposes  of  the 
street,  and  for  these  purposes  the  absolute  pro- 
perty is  given.  I  agree  with  Mr,  Wills's  argument 
that  the  Legislature  has  so  far  taken  away  the 
rights  of  the  adjacent  owners,  and  given  them  to 
the  local  board.  They  have  the  ordinary  rights 
of  property  with  respect  to  what  is  given  to  them. 
If  that  is  so,  they  were  entitled,  by  reason  of  the 
right  which  they  had,  to  give  some  right  to  the 
plaintifif  here.  They  assumed  by  agreement  to  let 
to  him  the  right  of  herbage  and  pasturage.  It  is 
not  necessary,  as  to  the  first  lane,  to  say  that 
they  gave  him  poRsession  of  it ;  but  he  had  a  right 
under  his  agreement  to  feed  his  cattle  on  that 
lane,  and  on  that  right  the  defendant  has 
encroached.  J  am  therefore  of  opinion  that  the 
plaintiff  is  entitled,  as  to  that  lane,  to  bring  the 
action  he  has  now  brought.  As  to  the  private 
tone  it  is  admitted  that  the  local  board  has  no 
right  at  all.  The  plaintiff  says  he  had  possession, 
and  the  defendant  was  a  wrongdoer;  but  we  must 
inquire  what  sort  of  possession  the  plaintiff  was 
using.  The  only  actual  defaeto  possession  he  had 
was  that  his  cattle  were  feeding  there.  He 
admittedly  had  no  other  possession  than  by  the 
mouths  of  his  cattle.  It  might  be  different  if  the 
local  board  had  assumed  to  let  him  the  lane  as 
the  owners,  although  they  had  no  right  to  do  it, 
and  if  he  attempted  to  set  up  a  right  by  agree- 
ment to  the  exclusive  possession  t>f  it ;  but,  not- 
withstanding their  agreement  with  him,  they  still 
meant  the  public  to  pass  over  it  and  tread  down 
the  grass.  All  they  intended  to  give  him  was 
this :  they  took  a  sum  of  money  for  allowing  his 
cattle  to  feed  upon  the  lane.  That  agreement  is 
no  more  than  for  a  power  of  agistering  which  they 
could  have  granted  if  they  had  been  the  owners. 
I  do  not  thmk  there  was  any  agreement  under 
which  it  could  be  said  that  the  plaintiff  had  any 
possession  of  the  land  either  by  himself  or  by  his 
cattle,  and  therefore  I  do  think  that  he  had  not 
anjr  possession  at  all,  and  cannot  maintain  his 
action.  In  my  opinion  the  judgment  of  the 
Queen's  Bench  Division  was  right,  and  must  be 
a£Brmed. 

Cotton,  L.  J. — ^I  am  of  opinion  that  both  appeals 
fail.  As  to  the  first  lane,  it  is  admitted  to  be  a 
street  within  sect  149  of  the  Pablic  Health  Act 
1875,  and  the  question  is  whether  or  not  the  local 
board  had  anjr  right  to  the  grass ;  that  is  to  say, 
an^  property  in  the  surface  of  the  street.  It  was 
said  for  the  defendant  that,  where  public  bodies, 
like  local  boards,  are  given  by  statute  a  public 
duty  to  fulfil,  yon  must  construe  such  words  as 
"  vest "  not  according  to  their  natural  meaning, 
which  would  have  the  effect  of  passing  the  entire 
property  in  the  soil  and  surface,  but  you  must 
construe  them  to  give  so  much  only  as  is  neces- 
sary for  the  fulfilment  of  the  duty.  Hinde  v. 
Gharlion  (sup.)  and  the  judgment  of  Willes,  J. 
were  relied  on  to  show  this.  In  my  mind  that 
judgment  does  not  support  the  defendant's  con- 
tention. In  construing  every  Act  of  Parliament 
yon  have  to  look  at  the  particular  words 
used,  and,  except  so  far  as  it  may  supply  a 
principle  of  construction,  I  do  not  think  Mtnde 
y.  Charlton  applies  to  the  present  case.  The 
Question  there  was  as  to  what  right  to  a  pew 
tne  claimant  obtained  under  an  Act  which  pro- 


vided that  the  pews  in  a  church  should  be 
"  vested  in  "  the  purchaser,  and  the  court  held 
that  the  freehold  of  the  pew  did  not  vest,  bat 
only  the  right  to  use  it  during  divine  service. 
But  they  only  decided  what  was  the  true  construe- 
tion  of  the  word  "  vest "  in  the  particular  Act. 
Willes,  J.,  in  his  judgment,  sa^s  that  there  are  s 
"  whole  series  of  authorities  in  which  language 
large  enough  to  convey  a  right  to  land,  to  canal 
and  railway  companies,  and  to  trustees  for  the 
benefit  of  the  public  who  require  only  the  oootrol 
of  it,  has  been  held  to  be  satisfied  without  giving 
an  interest  in  the  soil  and  freehold  to  the  grantee, 
but  by  giving  a  control  only  to  the  extent  neces- 
sary for  exercising  the  functions  which  it  was 
intended  to  assist  them  in  the  discharge  of."  He 
then  proceeds  to  refer  to  Slraeey  v.  Ndton 
(12  M.  A  W.  535)  as  one  of  the  strongest  of  those 
authorities ;  but  when  that  case  is  looked  at  i<> 
does  not  bear  out  the  general  proposition  which 
Willes,  J.  lays  down.  To  my  mind  it  does  nob 
assist  us  in  construing  this  Act,  because  the 
learned  judges  who  decided  it  do  not  affect  to 
construe  the  word  "  vest,"  but  only  say  that  it 
applied  to  a  particular  kind  of  property  mentioned 
in  theAct.  'That  case,  therefore,  lays  down  no  snch. 
rule  of  construction  as  the  defendant  contends  for. 
There  is  the  further  remark,  that  in  Hinia  t. 
OliarUon  Willes,  J.  had  not  to  meet  the  same 
difiSoulty  we  have  here,  because  here  the  Acb 
says  not  only  that  the  street  shall "  vest  in," 
but  also  be  "  under  the  control "  of  the  nrbaa 
authority.  It  is  a  true  principle  of  construction 
that  when  separate  and  aistinot  words  are  used  ia 
an  Act,  yon  cannot  construe  one  part  of  a  section 
or  sentence  so  as  to  render  the  other  part  inope- 
rative. Now,  had  the  word  "  vest  "  any  admitted 
meaning  before  this  Act  was  passed  P  In  an  Acb 
which  is  pari  materid — the  Lwads  Clauses  Consoli- 
dation Act  1845— yon  find  in  sect.  81  that  convey- 
ances "  shall  be  effectual  to  vest  the  lands  thereby 
conveyed  in  the  promoters  of  the  undertaking. 
And  again  in  sect.  100  there  is  a  similar  proviso. 
Then  in  the  Trustee  Act  1850  (13  &  14  Yiot.  c.  60), 
enabling  the  Court  of  Chancery  to  make  orders 
for  the  transfer  of  proper^  to  new  trustees,  sect. 
3  provides  that  the  Lord  Chanoellor  may  make  an 
oraer  that  lands  belonging  to  lunatics  be  "  vested 
in  "  certain  persons.  Another  class  of  Act  is  the 
Bankruptcy  Act  1869  (32  &  33  Vict.  c.  31),  s.  17. 
where  it  is  enacted  that  upon  tiie  appointment  of  a 
trustee  the  property  of  the  bankrupty  shall  "  vesb 
in "  snch  trustee.  There  is  therefore  an  esta- 
blished sort  of  statutory  meaning  attached  to 
the  word  "  vest."  Looking  at  the  Aot  in  ques- 
tion in  this  case,  we  find  in  sect.  12  thab 
all  property,  real  or  personal,  belonging  to 
the  council  of  a  borough  at  the  passing  of 
the  Act  "shall  continue  vested,  or  vest  in» 
such  council,"  &c.  Then  it  is  remarkable  that 
sect.  13  contains  almost  the  same  words  as  regards 
sewers  as  sect.  149  does  with  respect  to  streets.  lb 
says  that  sewers  "  shall  be  vested  in  and  be  under 
the  control  of  "  the  local  board.  It  is  impossible, 
I  think,  that  the  Legp  stature  used  words  in  sect. 
13  in  a  different  meaning  to  the  same  words  in 
sect.  12.  In  my  opinion  the  meaning  is,  that 
whatever  veste  m  the  board  must  become  the 
property  of  the  board.  The  board  therefore  must 
have  some  property  in  the  surface  and  soil  of  the 
street,  and,  agreeing  generally  as  I  do  with  Brett, 
L  J.,  I  think  that  the  street  did  vest  in  the  board. 
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•ad  wme  pit^rty  in  the  soil  and  snrfiwe  of  it 
became  Testecl  in  them  for  the  purposes  of  a, 
street  In  reeard  to  Cold  Harbour-lane,  it  is 
admitted  that  the  local  board  had  no  property  in 
the  BoQ ;  bat  it  is  said  that  the  plaintiff  had  suoh 
possession  as  enabled  him  to  maintain  his  action 
of  treapass  against  the  defendant  under  the  old 
prooedare,  aod  therefore  that  he  can  maintain  it 
now.  Now,  what  did  he  do  with  respect  to  Cold 
Harbour-lane  P  He  maintained  that  he  had 
asserted  his  right  under  a  lease  from  the  board, 
which  was  in  the  nature  of  a  grant  to  him 
of  tufhagium  terra  ;  that  he  had  taken  possession 
vl  (ne  part  of  the  lane,  and  by  what  he  had  done 
bad  taken  possession  of  the  whole.  That  argu- 
ment seems  to  depend  upon  a  fallacious  percep- 
tioo  of  what  Lord  Coke  really  said.  He  referred 
to  a  case  where  there  was  a  grant  of  an  abso- 
lute and  exclusive  right  for  all  purposes  of  what- 
erer  was  previously  on  the  land,  and  then  Lord 
Coke  says  the  grantee  shall  have  an  action  quare 
Anuwnfregit  against  a  trespasser.  But  here  the 
ease  is  eniirely  different.  The  public  have  a  per- 
fect right  of  'walking  over  the  grass,  and  che 
plaintiff  could  not  complain  of  an  encroachment. 
Wbat  he  had  got  was  merely  this — only  a  very 
Hmited  right  of  his  cattle  eating  certain  parts 
of  the  grass.  It  was  a  mere  enjoyment,  snbject 
to  the  rights  of  the  public.  This  was  cUstinotly 
not  a  poesesaion  of  the  soil  so  aa  to  entitle 
bim  to  maintain  his  action,  and  he  cannot  rely 
npon  any  right  independent  of  mere  enjoyment, 
and  therelore,  in  my  opinion,  cannot  maintain  his 
action  against  the  defendant  for  injury  to  the 
grass. 

Jvtdgmeni  affirmed. 

Sdlieitor  for  plaintiff,  H.  BUrJee,  for  /.  Seymour 
JLu.  Hall. 

Solicitor  for  defendant,  J.  L.  Morris,  for  Spurr 
and  Son,  Hull.   

HIGH    COURT   OF  JUSTICE. 

CHANOBET  DIVISION. 

Feb.  1  and  8. 

(Before  Kauns,  Y.C.) 

Be  AusoH ;  Johnson  v.  Mounsit.  (a) 

StaMe  of  Limitations  (3^4  WiU.  4,  e.  27),  ss.  25, 
28 — Mortgage  in  form  of  trmtfor  sale — Express 
trust  of  swrplns  ■purchase  monenis  —  Seednd 
mortgage  by  assignment  of  surplus  purchase 
moneys. 

Is  1827  B.  conveyed  certain  premises  to  A.  by  v>ay 
of  security  for  3000L  and  interest  in  trust  to  seU, 
and  out  of  the  purchase  m/meys  pay  costs, 
prmapal,  and  interest,  and  pay  the  surpius  to  S. 
In  1^3  8.  conveyed  the  same  hereditaments  to 
M.,  and  assigned  to  her  the  surplus  purchase 
moneys  arising  from  any  sale  by  A.  by  way  of 
mortgage  to  secure  3001.  and  interest,  A.  took 
possession  in  1849,  and  held  U  iiU  he  died,  in 
1874  In  1876  the  trustees  of  his  will  sold  under 
ftetr  trusts  of  the  tnortgage  deed.  The  purchase 
■MMMy  being  more  than  sufficient  to  pay  A.'s 
frineipal,  interest,  and  costs,  the  representatives 
of  M.  claimed  to  have  their  debt  paid  out  of  Ote 
swmlus. 

Stld,  that,  vihen  the  trust  for  sale  was  executed, 
an  express  tntst  attached  to  the  proceeds,  and  that 

U)  Bapgcted  bj  J.  B.  Bbooki,  Eiq.,  Bazriit«r.»i.lAw. 


therefore  the  claim  of  M.'s  representatives  was 
not  barred  by  the  statute. 

This  was  a  sammons  by  the  plaintiffs  in  the 
action  of  Johrtson  r.  Mounsey,  being  an  action 
for  the  administration  of  the  estate  of  Richard 
Alison,  deceased,  to  vary  the  chief  clerk's  certifi- 
cate by  striking  oat  a  claim  of  1950{,  thereby 
certified  to  be  due  to  Annie  Lonisa  Ealcoa  and 
Michael  Joseph  Falcon. 

By  indentures  of  lease  and  relea<ie,  dated  the  9tli 
and  iOth  Got.  1827,  Sophia,  Anne,  and  Phoebe 
Stringer,  in  consideration  of  30002.  lent  to  them 
by  the  said  Bichard  Alison,  conveyed  certain 
hereditaments  in  Liverpool  to  him,  his  heirs 
and  assigns,  upon  trust  to  sell  or  mortgage, 
and  apply  the  proceeds  in  pavment  of  all  ex- 
penses and  the  discharge  of  the  debt  of  30002. 
with  interest  at  5  per  cent.,  and  to  "  pay  the 
residue  or  surplus  of  the  money  to  arise  oy  such 
sale  or  mortgage,  unto  the  said  S.  Stringer, 
A.  Stringer,  and  P.  Stringer,  their  heirs  and 
assigns,  as  tenants  in  common."  The  same  in- 
denture contained  a  declaration  that  until  sale 
a  sufficient  part  of  the  rents  and  profits  should 
and  might  De  applied  in  payment  of  all  such 
interest  of  the  said  sum  of  30001.  as  should  at 
any  time  be  in  arrear  for  one  calendar  month,  a 
covenant  by  the  Misses  Stringer  to  pay  the  mort- 
gage money  and  interest,  in  which  however  no 
day  was  fixed  for  payment,  and  a  power  for  the 
mortgagee  to  enter  and  receive  the  rents  at 
any  time  after  default  should  be  made  in  pay- 
ment of  the  principal  money  and  interest  thereby 
accrued. 

By  an  indenture,  ditAei  the  2Sth  Aug.  1828,  the 
hereditaments  comprised  in  the  last-mentioned 
deed  were  charged  with  the  payment  of  a  further 
sum  of  500Z.  then  advanced  by  B.  Alison. 

By  indentures  of  lease  and  release,  dated  the 
8th  and  9th  Jidy  1833,  the  Misses  Stringer  con- 
veyed the  same  hereditaments  to  Esther  Mills 
upon  trust  for  sale,  and  assigned  to  her  all  surplus 
moneys  which  might  arise  from  a  sale  by  B. 
Alison,  to  seonre  an  advance  of  3002. 

By  indenture,  dated  the  6th  Oct.  1856,  the  said 
hereditaments  and  surplus  moneys  were  charged 
with  a  farther  sum  of  2002.  advanced  by  Esther 
Mills. 

In  1849,  the  interest  bein^  in  arrear,  Bichard 
Alison  entered  into  possession  and  continued  in 
possession  without  any  acknowledgment  of  the 
mortgagor's  title  till  his  death  ia  Aug.  1874.  The 
rents  received  were  about  equal  to  the  interest 
due. 

In  Sept.  1876  the  trustees  of  B.  Alison's  will 
sold  the  nereditaments  oomprised  in  the  mortg^a 
deed  of  1827  to  the  corporation  of  Liverpool  for 
54502.,  and  conveyed  them  to  the  corporation  by 
an  indenture  which  recited  and  purported  to  ex- 
ercise the  trust  for  sale  contained  in  the  mortgage 
deed  of  1K27.  It  was  admitted  that,  after  pay- 
ment out  of  the  parohase-money  of  principal,  in- 
terest, and  costs,  they  had  in  their  hands  a 
surplus  of  19502. 

'Tbis  action  was  brought  for  the  administration 
of  Bichard  Alison's  estate  in  Ane.  1877  by  the 
infant  benefioiaries  nnder  his  will.  The  estate 
amounted  to  460,0002.  A.  L.  Falcon  and  M.  J. 
Falcon,  who  were  the  persons  entitled  to  the  mort- 
gage debt  secured  by  the  second  mortage  and 
>  farther  charge  to  Esther  Mills,  brought  in  a  obdm 
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in  tiie  action  to  be  paid  their  debt,  amonnting  to 
122ZI.  I8«.  lOd,  out  of  the  sarplns  pnrohase- 
moneys. 

It  appeared  that,  daring  the  negotiations  for 
the  purchase  by  the  corporation,  Measra.  Lewis 
and  Monnsey,  a  firm  of  aocountants  of  which  Mr. 
!E.  Monnsey,  one  o£  the  tmsteea  of  B.  Alison's 
vill,  was  a  member,  and  who  acted  for  him  and 
his  co-trastee,  had  consnlted  with  Mr.  William 
Bonglas,  the  agent  of  Mr.  and  Miss  Falcon,  as 
having  an  interest  in  the  property,  and  that  Mr. 
Monnsey  had  given  to  Mr.  Doaglas  a  pencil 
memorandum  of  the  amount  received  by  B. 
Alison  or  his  trustees  for  rents,  and  the  amount 
dne  for  interest,  but  this  memorandam  was  not 
signed.  (This  evidence  was  objected  to  as  not 
appearing  in  the  chief  clerk's  certificate,  but  was 
finally  admitted  by  consent.) 

The  chief  clerk  had  allowed  the  claim. 

Olasse,  Q.C.,  Snow,  and  Osvxdd  for  the  plain- 
tiffs.— It  is  clear  that  a  mortgage  in  this  form  is  a 
mortgage  within  the  28th  section  of  the  Statnte 
of  Limitations : 

Locking  v.  Parker,  27  L.  T.  Bep.  N.  S.  635;  L.  Eep. 
8Ch.  30. 

The  claimants  are  barred,  therefore,  nnless  there 
has  been  an  acknowledgment  within  the  statute. 
The  conveyance  under  the  trnst  for  sale  is  not 
each  an  acknowledgment : 

Lucas  Y.  Dmniton,  2  L.  T.  Eep.  N.3. 186  j  13  Sim. 

584; 
BatcKslor  v.  lliddletvn,  6  Hare,  75. 

The  requirements  of  the  statute  must  bo  exactly 
complied  with 

Sng.  Beal  Prop.  Stat.  117,  2nd  edit. 

Xven  an  acknowledgment  by  one  of  two  joint 

tenants  is  insufBcient : 

Richardson  t.  Toungs,  25  L.  T.  Bep.  N.  S.  230 ;  L. 
Bep.  10  Eq.  275 ;  6  Ch.  <178. 

Brittowe,  Q.C.  aod  Warmingion  for  the  trustees 
of  B.  Alison's  will. 

Higgima,  Q.C.  and  P.  R.  Lawrenee  for  the 
claimants. — Here  there  was  an  express  trust  of 
the  surplus  sale  moneys,  and  an  assignment  to 
my  clients  of  those  moneys.  The  case,  therefore,  is 
governed  by  the  25th  section  of  the  Act,  and  does 
not  come  within  sect.  28  at  all.  The  cases  cited 
only  go  to  the  point  that  in  the  case  of  a  mort- 
gage in  this  form  the  mortgagor  cannot  redeem 
after  twenty  years.  We  are  not  asking  for  re- 
demption, bat  to  recover  moneys  impressed  with 
an  express  trust.  Locking  v.  Parker  (ttftt  sup.)  is 
in  our  favour.  It  decided  that,  for  the  purpose  of 
a  suit  to  redeem,  a  mortgage  in  the  form  of  the 
trust  is  within  sect.  28 ;  but  James,  L.J.  expressly 
says  that  there  would  have  been  an  express  trust 
with  reference  to  the  sale  moneys  had  there  been 
a  surplus :  (L.  Bep.  8  Ch.  p.  40.)  The  trust  does 
not  arise  till  the  security  is  realised : 

Kirhwood  v.  Thompson,  12  L.  T.  Eep.  N.  S.  446 ;  2 
H.  &  M.  892,  400. 

That  this  is  not  the  same  as  an  ordinary  mortgage 
is  shovrn  by  the  &ct  that  the  mortgagee  cannot 
foreclose : 

Anon.  6  Madd.  10 ; 

Schweitzer  v.  Jfoyhnc,  31  Beav.  37 ; 

Jenhin  y.  Rows,  18  L.  T.  Eep.  N.  S.  204;  5  De  O.  & 
Sm.  107; 

Bampson  t.  Pattiton,  1  Hare,  533. 
And  that,  if  the  trust  of  surplus  moneys  be  for 


the  borrower,  his  executors  and  administraton, 
it  effects  a  conversion : 

£«  I7nd«rv700d,  30  L.  T.  Bep.  90 ;  3  K.  &  J.  745. 
The  correspondence  with  our  agents,  oonsnltins 
them  about  the  sale,  was  an  acknowledgment  of 
our  title. 

Olasse,  Q.C.  in  reply. — This  claim  is  and  must 
be  in  the  nature  of  a  redemption  suit : 
Kirkviood  v.  Thompson,  2  H.  &  M.  400. 
In  Locking  v.  Parker  {ubi  sup.)  the  sale  wag 
within  twenty  years  of  the  mortg^e,  and  that 
was  the  reason  for  the  dictum  on  which  the 
claimants  rely.  The  decision  is  plainly  in  _my 
favour,  for  it  settles  that  a  trust  for  sale  is  a 
mortgage  within  sect.  28.  The  pretended  acknow- 
ledgment amounts  to  nothing.  The  pendl 
memorandam  of  account  is  not  signed  at  alL  The 
letters,  even  if  they  contained  an  acknowledg- 
ment, which  they  do  not,  are  only  signed  by  (me 
of  two  joint  tenants  in  trust,  and  are  within  the 
decision  in  Bichardson  v.  Younge  [ubi  sup.). 

Maldts,  Y.C,  after  stating  the  facts  with  regaid 
to  the  mortgage  deeds  and  Mr.  Alison's  un- 
disputed possession,  proceeded  : — Now  this  is  nn- 
doobtedly  a  mortgage  in  one  sense,  and  there 
are  nnmerons  cases  that  have  been  cited  showing 
that.  I  shonld  not  have  required  a  case  to  show 
me  that  it  is  a  mortgage.  It  is  not  a  security 
which  has  all  the  incidents  of  ii  mortgage,  be- 
cause it  is  agreed  on  both  sides  tiiat  a  mortga^'s 
ordinary  right  of  foreclosure  nnder  such  a  deed 
as  this  cannot  be  exercised.  The  mortgagor  can 
redeem,  but  the  mortgagee  cannot  foreclose.  It 
is,  therefore,  not  in  the  strict  sense  of  the 
word  a  mortgage,  though  it  is  in  another  sense 
of  the  word,  inasmuch  as  it  is  a  security  for  a 
loan  which  the  mortgagor  has  a  right  to  redeem, 
and  which  the  mortgagee  has  a  right  to  sell,  and 
sell  whenever  he  thinks  proper.  Now  Mr.  Alison 
having  entered  into  posnession  nnder  this  deed 
in  1849,  did  not  die  till  1874.  [His  Lordship 
here  referred  to  the  large  fortune  left  by  Mr. 
Alison,  and  the  provisions  of  his  will,  and  con- 
tinued :]  In  the  year  1876  the  corporation  of 
Liverpool  being  desirous  of  purchasing  this  pro- 

?erty,  the  trustees  of  Mr.  Alison's  will  took  what 
consider  to  be  a  very  reasonable  and  proper 
course,  and  one  which  I  cannot  too  strongly  ex- 
press my  surprise  they  have  ever  thoaght  it  worth 
their  while  to  depart  from.  [His  Lordship  here 
commented  on  the  large  fortune  of  the  intent 
beneficiaries  nnder  Mr.  Alison's  will,  and  the  com- 
parative insignificance  of  the  sum  sought  to  be 
recovered,  and  proceeded :]  Now  when  I  state 
that  the  trustees  took  a  reasonable  cotA'se,  I  think 
that  coarse  is  accurately  described  in  the  17th 
paragraph  of  the  affidavit  of  Mr.  Doaglas  in  these 
words :  "  In  the  negotiations  whioh  preceded  the 
said  sale  and  conveyance,  the  said  Edward  Monn- 
sey"— who  was  a  trustee  of  the  will,  and  also  the 
agent  for  selling  the  property  —  "  owisulted 
me  respecting  the  price  to  be  asked  for  the  said 
premises,  and  led  me  to  believe  that  there  wonld 
be  no  difficulty  in  paying  to  me  as  the  attorney  of 
the  said  Fhoooe  Stringer  the  balance  that  woold 
remain  after  payment  out  of  the  said  purchase 
money  of  the  said  mortgage  moneys,  interests 
and  costs."  Now  when  this  matter  was  before 
me  last  week,  I  had  no  evidence  of  that  fact  be- 
yond this  statement.  But  since  that,  an  affidavit 
has  been  filed,  which,  although  its  admissibility 
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at  first  contested,  was  afterwards  agreed  to 
be  read.    It  has  now  been  read,  and  ib  shows 
most  distiiictly  that  in  every  step  taken  for  the 
a^e  ot  this  property  the  right  of  the  second  mort- 
sageea  was  recognised,  they  were  consnlted  in 
fixing  the  price,  in   deciding  how  the  property 
■hoald  be  sold,  sad  in  erery  step  that  was  taken, 
and  that   the    interest  thereon  was  limited  to 
the  interest  of  Mr.  Alison  the  mortgagee.    Mr. 
Gilasse  aays  all  that  goes  for  nothing,  because  the 
cue  is  within  the  28th  section  of  the  Statute  of 
LimitatioiLa.  Now  I  ahaUcertainlynot  be  the  judge 
to  narrow  the  effect  of  the28th  section  of  the  Statute 
of  Limitatians,  because  T  hold  on  this,  as  I  have 
done  on  all  other  occasions,  that  the  interests  of 
aociaty  are  best  promoted  by  sdhering  to  the 
Statote  of  Limitations,  and  making  time  an  end 
ol  all  dispotes.      But  I  hare  to  consider,  with 
regard  to  the  anthorities,  and  with  reference  to 
the  whole  transaotion,  whether  the  section  of  the 
Act  doea  in  point  of  fact  apply  to  this  individual 
case  now  before  me.    Now  the  evident  intent  of 
this  statute  ia  to  bar  the  right  of  the  mortgagee 
to  redemption.    If  a  mortgagor,  therefore,  files  a 
bill  for  redemption — if  this  very  mortgagor,  or 
the  seooad  mortgagee  claiming  throngh  him,  who 
has  aright  to  redemption,  if  eitherof  those  two,  the 
mortgagor  or  the  second  mortgagee,  files  a  bill  for 
redemption — this  28th  section  would  be  conclusive. 
I  am  fiilly  aware  of  those  cases,  and  I  entirely 
adhere  to  them,  which  decide    that  where    the 
mortgagee  haa  been  in  possession  for  more  than 
twenty  years,  if  a&er  the  espirstion  of  the  twenty 
years  he  resorts  to  his  power  of  sale — which  is 
yery  convenient,  because,  for  instance,  if  he  has 
been   in    possession  twenty-one    or    twenty-two 
years  without  an  acknowledgment  by  the  mort- 
gagor, and  makes  his  title  by  virtue  of  his  owner- 
■hqi,  he  has  to  prove  what  is  a  very  difficult  thing 
to  prove,  namely,  a  negative,  that  there  never  has 
been  any  acknowledgment  given  to  the  mortgagor, 
and  this  title  is  a  very  difficult  one  to  make  out ; 
if,  on  the  other  hand,  time  having  expired,  he 
resorts  to  his  power  of  sale,  then,  whatever  may 
be  tiie  rights  between  mortgagor  and  mortgagee, 
the  pnrchaser  gets  a  good  title,  and  one  which 
cannot  be  questioned  that  that  is  not  an  scknow- 
ledgment  of  the  mortgagee's  title.    But  in  this  case 
the  mortgagee  having    been   in    possession   for 
twenty-seven    years,    might   have    said    "  I   am 
owner."      This   was   a   mortgage   in    1827,    the 
mortgagee  entered  into  possession  in  184S,  he 
has    been    there  ever    since,    he   has    never  in 
■ay  way  recognised  the  title  of  the  mortmgor. 
The    coarse   adopted    was    that    they    had    re- 
course to  this  trust  for  sale ;  as  I  have  said,  it  ia 
aot  an  ordina^  mortgage  deed.    Now,  what  is  the 
trust  ?    The  deed  of  1827  conveys  the  property  to 
Mr.  Alison  to  secure  his  debt  and  interest,  and 
upon  trust  for  sale.    That  is  a  trust  which  the 
authorities  show  the  mortgagor  could  not  have 
entbrced ;  it  is  a  mere  mortgage.    The  mortgagee 
may  fix  his  own  time  for  exercising  the  power.  He 
may  defer  it  as  long  as  he  likes,  but,  if  he  or  those 
claiming  throngh  him  were  to  defi^  it  to  the  end 
of  a  century,  nobody  would  doubt  then  that  he 
oosld  not  make  oat  his  title  under  a  power  of  sale, 
but  woold  make  his   title   under  the  absolnto 
ownership^  acquired  by  lapse  of  time.    Bat  he  re- 
sorts  to  this  trust  for  sale ;  and  the  question  is 
wfaetfaor  he  is  not  a  trustee  of  the  surplus  money 
of  the  mortgagor,  or  those  claiming  through  the 


mortgagee.    Now,  under  all  the  circumstances  of 
this  case — considering  the  great  hardship  on  the 
second  mortgagee,  and  that  the  first  mortgagee  for 
thirty-three  years  haa  had  his  principal  and  interest, 
and  the  great  propriety  that  the  admitted  surplus 
of    1950r    should  go  to  the   second    morrgagee 
rather  than  to  the  first  mortgagee,  who,  before  the 
surplus  arose,  had  had  every  birthing  of  principal, 
interest,  and  costs — I  should  have  every  inclination 
on  those  grounds,  and  considering  the  position  of 
these  infants,  who  are  virtually  the  plaintiffs  in 
this  case,  to  have  recourse  to  any  doctrine  of  the 
court  which   would  enable  me  to  do  an  act  of 
justice  in  the  manner  I  have  suggested.     I  think 
I  am  armed  with  the  power  of  doin^  so,  and  being 
armed  with  the  power  of  doing  so,  it  is  my  inten- 
tion that  this  second  mortoagee  shall  have  the 
1950Z.  in  question.    Now,  Mr.  Glaese  has  referred 
to  the  case  of  Locking  v.  Parker.    This  case  is  very 
much  in  point  in  the  present  instance.  It  was  a  case 
in  which  the  mortgages  in  question  had  been  created, 
I  think,  for  more  than  forty  years.    The  power  of 
sale  was  exercised  within  twenty  years ;  and  ia 
that  state  of  things  the  suit  was  instituted,  and  a 
bill  was  filed  in  1871  or  1872,  and  that  suit  I  can 
only    look    upon   as  a    redemption    suit.      The 
Master   of   the  Bolls   (Lord   Bomilly)   thought 
it  a  case  where  the  plaintifEs  ought  to  be  allowed 
to  have  the  benefit   of  the    redemption.       The 
Lords    Justices,    from    whom    I    am    bound  to 
t^e  the  law,  took  a  different  view  of  it,  and  said 
that,  although  the  twenty  years  had  not  elapsed, 
there  would  be  no  right  of  redemption.    I  follow 
that,  and  I  have  already  said  that  in  the  present 
case,  if  it  had  been  a  suit  for  redemption,  it  must 
necessarily  be  dismissed  with  costs.    However,  it 
is  not  a  suit  for  redemption.    The  mortgage  there 
was  preoisely  in  the  form  it  is  in  this  case,  except 
that,  instead  of  the  mortgagee  himself  being  made 
the  trustee,  somebody  else  is  made  so  for  him.     I 
think  that  will  make  no  differenoe  ;  it  is  a  case  ia 
which  the  mortgage  is  in  the  form  of  a  trust 
for  sale,  and  the  Lords  Justices    have    decided 
that  there  was  no  right  of  redemption.     James, 
L.J.  thus  expresses  himself :    "  It  is  said,  how- 
ever,   that   there  is   an    express  trusts    in    the 
deed  with  reference  to  sale  moneys.    The   Soli- 
citor-General, in   his    argument,  admitted    that 
there  might  be  an  express  trust  with  reference 
to    sale   moneys,   exactly  in   the    same  way    as 
where  a  mortgagee  sells  under  the  powers  of  a 
common  mortgage.    In  that  case,  when  the  estate 
has  been  sold,  there  is  an  express  trust  of  the 
surplus  money  for  the  mortgag^or.    If,  then,  there 
had  been  any  allegation  in  this  bill,  or  any  evi- 
dence that  there  were  any  surplus  moneys,  the 
bill  might  have  been  sustained  for  those  surplus 
moneys ;  but  that  is  not  the  frame  and  intention 
of  the  bill.    The  bill  prays  the  execution  of  the 
trusts  of  the  indenture,  and  is  in  substance  a  bill 
for  the  redemption  of  the  estate,  which,  under  the 
circumstances,  cannot,  according  to  the  view  we 
have  taken,  be  sustained;  and  I  am  of  opiniou 
that  we  cannot  go  out  of  our  way  to  give  any 
relief  in  respect  of  this  trifling  matter."    Now, 
therefore,  I  understand  their  intention  to  be  this — • 
if  the  property  is  sold  under  the  trusts  for  sale, 
then  there  is  a  trust  of  the  sale  moneys,  which 
the  twenty  years  does  not  bar.    That  makes  it  to 
my  mind  rational.  If  in  the  present  case,  as  I  have 
already  said,  resting  upon  ownership  derived  from 
the  long  possession,  they  had  thought  fit  to  sell 
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the  property  by  virtne  of  the  ownership,  they 
TTOald  then  have  been  simply  mortgagees  in 
possession  ;  the  mortgagees  in  possession  with- 
out any  recognition  of  the  title  of  the 
mortgagor  for  more  than  twenty  years  wonid 
have  had  s  perfectly  safe  title  in  selling  it  as 
owners — the  mortgagor,  or  anybody  claiming 
under  the  mortgage,  wonld  not  have  had 
any  claim  against  them.  Bat,  as  they  elected 
to  ezecnte  the  tmst  created  in  1827,  and 
to  treat  that  as  a  still  subsisting  tmst,  that  trust 
obliges  them  to  do  this  :  if  they  sell  the  property, 
first  to  pay  all  the  expenses,  and  then  to  pay  the 
principal,  interest,  and  costS;  and  to  hold  the 
Burplos  property  expressly  in  trust  for  the  mort- 
gagee, his  heirs  and  assigns.  Therefore  I  have 
the  authority  of  the  Lords  Justices,  and  if  I  were 
to  do  otherwise  than  decide  that  the  second  mort- 

gagee  was  entitled  to  the  property,  I  should  be 
eciding  in  direct  opposition  to  the  language 
here  used,  which  is  langntwe  that  in  my  opinion 
meets  the  j  ustioe  of  the  case.  1  cheerfully  follow  that, 
and  therefore  I  am  very  happy  upon  that  authority 
to  say  that  in  this  case  the  property  having  been 
Bold  under  the  power  of  sale,  the  mortgagee's 
rei>re8entatiTe8  are  trustees  of  the  surplus  moneys, 
as  in  every  transaction  relating  to  the  business 
they  admitted  themselves  to  be  in  1876.  And  aa 
they  induced  the  second  mortgagee  at  that  time 
to  expect  that  the  surplus  should  be  handed  over 
to  him,  anything  more  ungracious  on  the  part  of 
these  trustees,  or  the  next  friend,  or  whoever  put 
the  machinery  of  the  court  into  •peration,  I 
cannot  conceive.  It  is  most  unsatisfiiM^iy  to  me, 
and  they  having  admitted  that,  I  think  on  every 
piinoiple  they  are  bound  to  adhere  to  that,  and 
therefore  I  dismiss  the  snmmons  with  costs. 

Solicitors  for  the  applicants.  Crook  and  Smith, 
agents  for  W.  K.  Oreenway,  Liverpool. 

Solidtors  for  the  trustees  of  B.  Alison's  will, 
T.  H.  LydaU,  agents  for  Martin,  LiverpooL 

Solicitors  for  the  second  mortgagee's  represen- 
tatives, Johneon  and  8on$. 


Friday,  Feb.  15. 
(Before  Malins,  V.G.) 

SiLBBB  Light  Goxpakt  (Ldoikd)  v.  Sn3BR.(a) 

Oomparvy — Bhareholdert  suing  in  name  of— Majo- 
rity opposed  to  proceedings— Leave  to  add  eom- 
pony**  name  as  defendant. 

Two  shareholders  in  a  Umited  company  hrought  on 
odAon  against  B.,  managing  director,  and  his  eo- 
direetors  in  the  nams  of  the  company,  davning  to 
recover  moneys  improperly  expended  by  them.  At 
a  meeting  of  the  shareholders  subsequent  to  the 
commencement  of  the  action,  resolutions  were 
passed  by  a  large  m^ority  that  the  name  of  the 
company  shoidd  not  be  used  as  plaintiff  m  the 
aeiiqn,  and  that  the  company  should  be  vohin' 
tariiy  toound-up. 

Held,  on  summons  by  the  liquidator  to  strike  oitl 
the  company's  name,  that  the  company  cotdd  not 
be  maae  a  plaintijff  against  the  vnshes  of  the 
majority,  but  leave  should  be  given  to  add  its 
name  as  a  defendant. 

Thb  Silber  Light  Gompany  (Limited)  was  regis- 
tered in  Jon.  1873,  to  purchase  firom  Air.  Silber 
and  work  certain  patents  for  the  manufaotnre  of 
(a)  Seported  l^.jr,  B.  Bbookb.  Xaq.,  BuTiatar«t-I«w^ 


lamp-burners.  The  capital  of  the  company  was 
120,000{.  in  102.  shares,  of  which  5000  were  given  to 
Silber,  but  the  dividends  on  these  shares  were 
deferred.  Silber  was  made  managing  director. 
The  campany  carried  on  business  sncc^ssfnUy  up 
to  1876.  The  profits  then  began  to  fall  off,  and  no 
dividends  were  subsequently  declared.  In  July 
1878  the  plointifi's,  two  shareholders,  brought  an 
action  in  the  name  of  the  company  against  Silber 
and  the  other  directors,  alleging  that  Silber  had 
improperly  made  profits  upon  certain  contracts  of 
the  company  with  third  parties,  and  charged  com- 
mission upon  goods  purchased  by  himseu,  under 
the  name  of  the  firm  Silber  and  Fleming,  on 
behalf  of  the  company ;  that  he  had  let  business 
premises  to  the  company  at  an  exorbitant  rent, 
and  that  the  accounts  had  been  falsified  and  divi- 
dends paid  out  of  capital.  In  the  same  month  Oi 
July  a  general  meeting  of  the  shareholders  was 
held,  and  passed  by  a  large  majority  a  resolation 
that  the  company  should  be  wound-up  voluntarily, 
and  that  the  name  of  the  company  should  not  be 
used  in  any  proceedings  taken  by  the  dissentient 
minority  of  the  shareholders  as  plaintiffs  against 
the  directors,  and  appointing  Mr.  AUott  liquidator. 
At  a  subsequent  meeting  on  Aug.  12  a  resolation 
was  passed  authorising  Mr.  AUott  to  sell  the  pro- 
perty, business,  debts,  and  choses  in  action  of  tiie 
company  to  Silber  for  the  price  of  32,0001.  These 
resolutions  were  confirmed  on  a  poll  by  a  large 
majority  of  the  shareholders.  Silber  did  not  vote 
on  these  resolutions  in  respect  of  his  shares.  The 
dissentient  minority  still*  continuing  the  action, 
the  liquidator  had  taken  out  a  summons  to  strike 
out  the  company's  name,  which  was  now  adjourned 
into  court. 

J.  Pearson,  Q.G.  and  Phear  for  the  L'qnidator. — 
It  is  clearly  decided  that,  where  the^  shareholders 
of  a  company  have  in  the  exercise  of  their  dis- 
cretion come  to  a  bond  fide  resolution  not  to  pro- 
secute a  suit,  the  court  will  not  interfere  : 
Foss  V.  HarhottU,  2  Hare,  461. 

An^n,  the  contract  for  sale  to  Silber  indndes  all 
clsams  of  the  company  against  him,  and  therefore 
necessarily  puts  an  end  to  this  litigation.  That 
contract  was  entered  into  by  the  liquidator  in 
pursuance  of  the  express  directions  of  an  over- 
'whelming  majority  at  the  meeting.  He  was  a^ 
pointed  for  the  express  purpose  of  canyins  it 
out,  and  was  therefore  bound  to  do  so.  l!he  liti- 
^tion  in  the  name  of  the  company  cannot  go  on 
u  the  contract  is  to  stand,  but  the  plaintiffs  do  not 
attempt  to  set  it  aside.  They  could  do  so  if  it  is  an 
abuse  of  the  power  of  the  majority,  but  they,  need 
not  nse  the  company's  name  for  that  purpose: 

Xmisr  V.  Hoopers  TsUgrixph  World,  30  L.  T.  Bep. 
N.S.  209 ;  L.  Bep.  9  Ch.  350  ;  and  the  jndffmenta  m 

MacdougcM  y.  Oardiner,  33  L.  T.  Eep.  N.  S.  521 ; 
L.  Bep.  1  Ch.  Div.  22. 

They  also  referred  to 

Eeut  Pant  Du  Ximing  Company  v.  KarryMieaiher,  2 

H.  &  M.  254 ; 
Pender  v.  Lushingtcn,  L.  Bep.  6  Ch.  Civ.  70. 

The  Attomey-Oeneral,  Olasse,  Q,C.,  and  Thomp- 
son for  Silber. 

Higgins,  Q.G.  and  WhUehouse  for  the  plaintiffs. 
— The  liquidator  ought  to  have  been  impartial 
between  the  two  parties  of  shareholders,  and  to 
have  come  to  the  court  under  sect.  188  cf  the  Com- 
panies Act  1862,  to  ask  whether  the  contract  with 
Silber  was  a  proper  one  to  be  exeoDted  in  porsu- 
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anoe  of  the  reaolationa.  If  thia  contract  amoonts, 
as  my  friends  contend,  to  a  waiver  of  breaches  of 
trust  it  is  not  jnstified  by  the  resolations ;  bat  it 
does  not  amount  to  that — it  is  a  mere  assignment 
ct  debts,  the  largest  word  is  du)$6s  in  action.  An 
assignment  of  duiaet  in  action  does  not  amount  to 
candoning  breaches  of  trust.  We  do  not  dispnte 
that  in  the  case  of  a  going  company  a  minority 
of  the  shareholders  cannot  use  the  name  of  the 
oompanj  against  the  will  of  the  majority  in  any 
case  which  falls  within  the  domestic  forum,  i.  e., 
in  any  case  where  the  company  has  power  to 
condone  the  wrong.  Where  it  has  not  power,  as 
in  the  case  of  an  aot  ultra  vires,  or  of  fraud,  the 
indiTidnal  shareholders  may  sue  without  using 
the  company's  name : 

Aiiuiood  T.  Marryie»ath»r,  L.  Bep.  5  Eq.  467  n. 
And  if  the  court  will  give  us  leave  to  amend  by 
adding  the  company's  name  as  defendant,  it  will 
prevent  our  being  met  with  a  demurrer  as  in  the 
ease  of  Maedougall  v.  Oardiner  (ubi  tuip.).  But 
in  oases  where  there  is  a  winding-up,  as  in  this 
case,  the  court  has  given  leave  to  a  small  minoritv 
to  use  the  name  of  the  company  against  the  will 
of  the  majority : 

B»  Bank  of  Oibraltar  and  Ualia,  80  L.  T.  Bep.  N«  S. 
a09|  L.  Bep.  1  Ch.  69  ; 

Se  Imperial  Bank  of  China,  U  U  T.  Bep.  N.  S.  6U  ; 
L.  l&p.  1  Cai.  338. 

At  any  rate  we  have  shown  that  we  have  done  all 
we  can  to  obtain  the  use  of  the  company's  name, 
and  ought,  if  necessary,  to  be  allowed  to  go  on 
without  it. 

Mauhs  Y.C.  (after  stating  the  facts  of  the  case) 
said,  that  the  question  raised  was  one  of  some 
difficulty,  viz.,  under  what  circumstanoes  a  body 
of  shareholders  are  or  are  not  entitled  to  carry 
on  a  litigation  in  the  name  of  the  company.  Bat 
here  it  was  perfectly  clear  that  an  immense 
majority  of  the  shareholders  had  decided  that  the 
litigation  ought  not  to  be  carried  on,  and  that  it 
would  be  better  to  wind-up  the  company,  and  for 
this  purpose  had  adopted  a  contract  to  sell  the 
property  and  business  of  the  company  to  Silber. 
It  was  unnecessary  to  go  into  the  merits  of  the 
case.  He  was  inclined  to  agree  with  Mr.  Higgina's 
argument  that  a  liquidator  oaght  to  be  impartial, 
and  it  would  have  been  well  if  Mr.  Allott  had 
brought  the  contract  before  the  court.  A  small 
body  of  shareholders  represented  by  the  plaintiffs 
desired  to  make  Silber  liable  to  refund  large  snms 
of  money  to  tbe  company.  But  it  was  clear  that 
the  continuance  of  litigation  for  that  purpose 
would  interfere  with  the  carrying  oat  of  the 
contract  which  the  large  majority  of  the  share- 
holdera  desired.  On  principle,  therefore,  he 
d^berately  decided  that  where  a  large  majority 
of  the  shareholders  deprecate  a  particular  litiga- 
tion, and  pass  a  resolution  to  that  effect,  it  ought 
not  to  be  carried  on,  and  on  that  ground  he  acceded 
to  the  application.  Bat  thoagh  his  Lordship  was 
not  aware  that  the  point  had  ever  been  decided, 
he  thought,  by  analogy  to  the  oases  where  an 
heir  or  other  co-plaintiff  who  repudiates  a  suit  on 
coming  of  age  is  made  a  defendant,  the  plaintiffs 
in  this  case  ought,  if  they  wished  to  continue  their 
action,  to  have  liberty  to  amend  by  making  the 
company  a  defendant,  and  he  ordered  accordingly. 

Solicitors :  for  the  company,  Johnson*,  Upton, 
Budd,  and  Aikey ;  for  Mr.  Silber,  Simpson  and  Oul- 
Tingford ,-  for  the  plaintiffs,  VaUance  and  Valianee, 


Friday,  Feb.  28. 

(Before  Fkt,  J.) 

S«  Bofbk's  Txust.  (a) 

Maimtenanes — IHseretion   of  trustees — Control  of 
ihe  eowrt. 

A  testator  gave  a  legacy  of  lOOOZ.  in  trust  for  two 
sons  of  Ins  niece  when  they  should  attain  twenty' 
two  years  of  age,  and,  tn  ease  either  of  </tem 
should  die  under  that  age,  in  trust,  as  to  7501., 
part  thereof,  for  the  survivor,  and  as  to  the 
remaining  2501.  for  the  separate  use  of  the  niece, 
with  a  like  gift  over  to  her  of  the  7501.  if  both 
the  sons  died  under  ihe  age  of  twenty-two  years. 
The  will  empowered  the  trustees  to  apply  iha 
innome  for  or  towards  the  maintenance,  edueation, 
and  general  benefit  of  the  legatees,  with  liberty  to 
pay  the  mime  to  the  father,  mother,  or  guardumt 
of  any  swh  Ugatee  pending  the  absolute  vesting 
of  amy  legaeyjor  Oie  murposes  aforesaid,  vnOtout 
bmmg  KaMe  io  see  to  the  am^ieation  (hereof,  and, 
tn  eorMeuIar,  to  pay  to  his  nieoe  ihe  ineome  of 
the  legacy  bequeathed  in  trust  for  her  sons,  to  be 
by  her  appli^  for  their  benefit  at  her  diseretion : 

Hmo,  that  the  eowrt  might  order  sueh  diseretion  to 
be  eaercised  under  the  control  of  the  court  whtn 
it  wa*  shown  (hat  a  sound  iuoretion  hadwA 
been  eaereised. 

Wnxiuc  Jahxs  Bopbk,  by  his  will  dated  the 
7th  June  1873,  directed  his  trustees  to  stand 
possessed  of  the  sum  of  lOOOE.,  upon  triist  for  the 
two  sons  of  his  niece,  in  equal  shares,  to  be  pay- 
able to  them  respectively  as  and  when  they 
respectively  attained  the  age  of  twenty-two  year%. 
bat,  in  the  event  of  the  Math  of  either  of  them 
before  he  or  they  should  attain  the  age  of  twenty- 
two  years,  then  the  testator  directed  his  trustees 
to  stand  possessed  of  the  sum  of  2502.  (part  of  the 
legacy  of  lOOOI.)  upon  trust  for  and  to  pay  the 
same  to  his  said  mece  for  her  sole  and  separate 
use,  free  from  the  debts,  control,  or  engagements 
of  any  husband,  and  to  stand  possessed  of  the  sum 
of  750i.  (the  remainder  of  the  l^acy  of  lOOOi.) 
upon  trust  for  and  to  pay  the  same  to  the  survivor 
of  his  niece's  said  two  sons  when  he  should  attain 
his  said  aaa  of  twenty-two  years ;  and,  in  case  of 
the  death  of  both  snch  sons  under  the  age  of 
twenty-two  years,  the  testator  directed  his  siud 
trustees  to  stand  possessed  of  the  whole  of  the 
legacy  of  lOOOL  after  the  decease  of  the  survivor 
under  the  age  of  twenty-two  years,  upon  trust 
to  pay  the  same  to  the  testator's  said  niece 
for  her  sole  and  separate  use  and  benefit  as 
aforesaid.  And  after  other  gifts  to  the  niece's  two 
sons  to  take  effect  only  in  certain  events,  the 
testator  declared  that  his  trustees  should  be  at 
liberty  to  apply  the  income  of  any  for  the  time 
being  expectant,  thoagh  not  actually  vested  legacy, 
or  snare  of  any  expectant  legacy,  of  the  several 
legatees  under  his  will,  where  not  otherwise 
directed,  for  and  towards  his  or  her  maintenance, 
odacation,  and  general  benefit,  with  libertv  to  pay 
the  same  to  the  father,  mother,  or  guardians,  or 
any  goardian  of  any  such  legatee,  pending  the 
absolate  vesting  of  any  legacy,  for  the  purposes 
aforesaid,  withoat  being  liable  to  see  to  the  appli- 
cation thereof;  and  in  particalar  the  testator 
desired  his  trustees  to  pay  to  his  said  niece  the 
income  derivable  from  tne  first-mentioned  legacy 
bequeathed  to  or  upon  trust  for  her  children,  to 

(a)  Uaportad  hj  Fauii  Etahs,  £«q.,  Bixtiatn-tMMw. 
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be  by  ber  applied  for  tbeir  benefit  ab  ber  discre- 
tion. Tbe  testator  died,  and  his  will  was  ia\j 
proved. 

The  tmstees  raised  tbe  sum  of  10002.,  and 
appropriated  the  same  to  answer  the  legacy  be- 
qaeathed  in  trust  for  the  two  sons  of  the  testator's 
niece,  and  invested  the  same  sam  in  consols. 

From  the  time  of  snch  investment  down  to 
Oct.  1877  the  dividends  bad  been  received  by  tbe 
trastees,  and  paid  over  to  the  testator's  nieoe  for 
the  benefit  of  her  children. 

One  of  the  trastees  having  died,  tbe  surviving 
trastees,  about  the  month  of  July  1878,  trans- 
ferred tike  consols,  and  paid  the  dividend  in  their 
luuids  into  court  under  tbe  Trustee  Relief  Act 
(10  A 11  Vict.  o.  96),  and.  by  their  affidavit,  stated 
that  from  some  time  before  the  testator's  death 
the  nieoe  bad  been  living  apart  irom  har  husband, 
thfbt  her  sons  had  resided  with  her  down  to  a 
recent  date';  that  she  had,  in  March  1878,  been 
oonvioted  of  obtaining  gooids  by  false  pretences, 
and  for  such  offence  was  then  undeigomg  impri- 
sonment with  hard  labour  ;  ani  that  the  tnutees 
had  been  informed  and  believed  that  the  two 
sons,  who  were  both  infants,  were  attending  school 
■t  their  &ther's  expense. 

A  petition  was  presented  to  the  court  by  tbe 
two  infant  sons  by  their  father  and  next  fnend, 
praying  that  the  mcome  of  Ihe  legacy  might  be 
paid  to  the  father  until  the  farther  order  of  the 
court,  he  undertaking  to  apply  tbe  same  from 
time  to  time  in  or  towards  the  maintenance  and 
education  of  the  infant  petitioners. 

Certain  counter-charges  were  made  against  the 
&ther,  and  on  tbe  suggestion  of  the  court  it  was 
agreed  that  all  questions  except  that  of  the  power 
of  tbe  oourt  to  control  the  niece's  discretion  should 
be  referred  to  chambers. 

GFIocM,  Q.O.  and  Northmore  Lawrence,  for  the 
petitioners,  urged  that  the  niece  was  in  the  posi- 
tion of  a  trustee,  and  subject  to  the  control  of  the 
oourt,  notwithstanding  that  she  had  a  discretion 
given  to  ber  by  tbe  will,  and  cited 

Cottahadit  v.  Coitaladu,  6  Haie,  410 ; 
Be  Hodge$,  If.  Bqt.  7  Ch.  Div.  754. 

Loeoek  Webb,  Q.  C.  and  O.  W.  Brahtmt.  for  the 
niece,  contended  that,  so  long  as  she  ezeroised  a 
sound  discretion,  her  application  of  the  income 
ought  not  to  be  interfered  with  by  the  oourt. 

W.  P.  JdOAffe  for  the  trustees  of  the  will. 

Fbt,  J.  said  that  tbe  only  question  he  had  now 
to  determine  was  whether  the  court  could  control 
the  discretion  of  the  niece.  Tho  court  could  not 
interfere  with  a  trustee's  discretion,  but  might 
order  such  discretion  to  be  exercised  under  the 
control  of  the  court  when  it  was  shown  that  a 
Bound  discretion  had  not  been  exercised. 

Solicitors  for  tbe  petitioners,  Qregory  and  Oo. 

Solicitor  for  the  respondent,  the  nieoe,  F.  A. 
Brahant. 

Solicitor  for  the  trustees  of  the  will,  LoveU,  Son, 
and  Pitfield.  

Feb.  28  and  March  7. 

(Before  Fkt,  J.) 

Re  Gbatson'b  Wiix.(a) 

Qift  to  heir — Pereona  deeignaia. 

A  ieatalor  devited  land  to  trustees  in  trust  to  permit 

A.  to  enjoy  the  rents  and  profits  during  his  Ufe, 

(a)  BapoTtad  br  Fun  Stuh,  Eaq.,  B^xrlgttfc^Mam. 


and,  after  his  decease,  to  permit  Oie  eldest  »cm 
of  A.  to  enjoy  the  rents  andprofits  during  his  life; 
and,  "  upon  the  death  of  such  eldest  son,  then 
in  furthir  trust  to  convey  the  said  tenement  and 
its  appurtenances  to  the  right  heirs  male  of  A. 
and  his  heirs  for  ever."  A.  hcuing  died  after  the 
testator's  death,  leaeing  B.  his  eldest  son  and 
right  heir  surviving,  and  the  surviving  trustee 
having  refused  to  convey  to  B.  : 

Held,  on  petition,   that  B.   cu  right  heir   of    A. 

.  was  entitled  to  a  vesting  order  of  the  estate  in  fee 
simple. 

Wn.UA.H  Fleiono  Gratson,  by  hia  will,  dated 
the  26th  Jan.  1837.  devised  certain  freehold 
hereditaments  in  the  following  words : 

I  give  and  baqneath  nnto  J>aniel  Fleming  and  Mark  H. 
Qtiayle,  and  the  imrviTors  of  them,  and  the  heirs  and 
exeoatora  of  anoh  mrriTor,  all  and  ""g"***'  thatteneBent, 
with  its  i^pnrtenanoee,  sitoate  at  Cart^te,  near  Hen- 
gingham,  in  the  oountj  of  Cumberland,  m  tmst,  never- 
thde8S,  to  snffor  and  permit  the  Ssv.  Sir  Bichaj^ 
Fleming  to  reoeive  and  enjoy  for  his  own  use  and  benefit 
the  annual  rents,  isBiies,  and  profits  Ot  the  said  tenement 
and  its  appnrtenanoea,  for  uid  dniing  the  term  oC  hia 
natural  life,  and,  aponthe  deoeaae  of  tbe  said  Sir  Riohard 
Fleming,  to  soif  er  and  permit  the  eldest  son  of  the  said 
Sir  Biohard  Fleming  to  receive  and  enjoy,  for  his  own 
nse  and  benefit,  the  """"^1  rents,  issnes,  and  profits  of 
the  said  tenement  and  its  apportenanoee  for  and  daring 
the  term  of  his  natnral  life,  and,  npon  the  decease  a 
snoh  eldest  son,  then  in  further  trust  to  conv^  the  said 
tenement  and  its  appurtonaooes  to  the  li^bt  heir  male  of 
the  said  Sir  Biohara  Fleming,  and  his  heirs  for  ever. 

The  testator  died  in  1838,  and  his  will  was  duly 
proved  in  the  same  year. 

Sir  Bichard  Fleming  died  in  April  1857,  leaving 
Sir  Michael-le-Fleming,  his  eldest  son  and  right 
heir  male,  surviving. 

By  a  deed  dated  the  3rd  Oct.  1878  Sir  Miobael- 
le-F1eming  conveyed  the  devised  hereditaments 
to  Henry  Collins  and  William  Seniy  Atkinson, 
their  heirs  and  assigns,  upon  trust  to  sell  the  same, 
and  bold  the  proceeds  of  sale  in  trust  for  Sir 
Dlichael-Ie-Fleming,  his  executors,  administrators, 
and  assigns. 

Mark  E.  Quayle,  the  surviving  trustee  of  the 
will,  had  been  asked  to  concur  in  a  sale  of  the 
devised  hereditaments,  so  as  to  pass  the  legal 
estate,  but  had  refused  to  do  so,  and  a  petition  was 
accordingly  presented  under  the  Trustee  Act  1850 
(13  &  14  Vict.  c.  60)  by  Sir  Miobael-le-Fleming, 
Henry  Collins,  and  William  Henry  Atkinson,  for  am 
order  vesting  the  devised  hereditaments  in  Heniy 
Collins  and  William  Henry  Atkinson,  their  heirs 
and  assigns. 

Dryden,  for  the  petitioner,  contended  that  I]ry 
the  words  "the  right  heir  male"  there  was 
persona  designata.  [Fry,  J.  referred  to  Archer't 
oase,  1  Ca  66.]  This,  being  an  executory  gift 
to  the  heir  of  another  person,  vested  as  soon  as 
there  was  a  person  who  answered  the  description, 
viz.,  on  the  death  of  Sir  Bichud  Fleming.  He 
cited 

Daneers  v.  Sari  of  Clarendon,  1  Vem.  35; 
fiaMltnton  t.  Watt,  9  Hare,  673 ; 
Wrightton  v.  Maeaulay,  14  U.  *  W.  214 ; 
BoydeUr.  OoUghtly,  14  Sim.  387  ; 
FtUUr  V.  Ckamier,  L.  Bep.  2  Eq.  682 ; 
Jarman  on  Willa,  Srd  ed.  voL  2,  78  et  esq. 

Quale-Jones  for  the  trustee. — ^The  only  son  is 
to  take  a  life  estate,  and  must  have  been  known  as 
the  right  heir  male  of  his  father.  The  life  estates 
of  tbe  father  and  eldest  son  are  legal,  and  the 
trosteeB  took  only  an  estate  in  remainder,  ex- 


Digitized  by 


Google 


lbMhl5,1879j 


THE  LAW   TTMBS. 


[Vol.  XL.,».S.-99 


Q.B.  Div.] 


MOOBXI  «.  BOBIKSON. 


[Q.B.  Dnr. 


peetant  on  the  death  of  Sir  Bichard  Fleming  and 
hi«  eldrat  son,  in  tmst  to  convey  on  the  death  of 
the  latter,  and  thererore  the  right  heir  male  conld 
not  be  the  person  who  would  be  such  <m  the  death 
of  Sir  Biohard  Fleming.  The  words  "  right  heir 
male  "  m^mt  the  person  who  would  be  such  on  the 
death  of  the  eldest  son.    He  cited 

Dm  d.  IToilc,  T.  Bolton,  11  Ad.  ft  EU 188; 
Doti.  King  r.  Froit,  3  B.  ft  AM.  546. 

March  7. — Fkt,  J.,  after  reading  the  words  of 
the  de^e,  said  that,  as  a  general  rale.  Testing 
ought  to  be  held  to  take  plaoe  at  the  earliest 
possible  period.  When  the  gift  was  to  the  heir 
he  shonld  be  ascertained  at  tne  testator's  death, 
if  the  testator's  heir,  and  if  the  heir  of  a  stranger, 
at  the  death  of  sach  stranger.  The  conclasion 
he  had  come  to  was,  that  the  heir  was  to  be  ascer- 
tuned  on  the  death  of  Sir  Bichard  Fleming,  and 
such  heir  would  be  the  eldest  son,  the  petitioner. 
Sir  Michael-Ie-Flemiiig.  There  was  this  distinc- 
tion, however,  between  the  cases  referred  to  by 
Ifr.  Dryden  and  the  present  case,  that,  in  the 
latter,  there  was  no  gift  of  an  intermediate  estate 
between  the  life  interest  of  the  eldest  son  and  the 
gift  to  the  heir.  In  Badford  v.  Willis  (L  Eep. 
7  Ch.  10;  25  L.  T.  Bep.  N.  S.  721)  James, 
LJ.  said:  "The  case  is,  in  my  opinion,  one 
where  the  rale  in  favour  of  early  vesting  ought 
to  be  applied  mora  than  in  almost  any  other 
case.  ...  It  is  urged  that  the  direction  to  convey 
makes  it  probable  that  the  testator  intended  to 
pdnt  oat  a  person  to  whom  a  conveyance  could 
be  made— a  husband  living  at  the  time  when  the 
convejance  was  to  be  executed.  I  am  of  opinion 
that  there  is  nothing  in  this  argument,  the  direc- 
tion to  oocvey  being  only  in  substance  a  direction 
to  clothe  the  eqnitable  interest  with  the  legal 
estate."  Although  there  were  some  circum- 
stances in  the  present  case  which  were  different 
from  those  in  the  oases  cited,  he  thought  a  vesting 
order  onght  to  be  made  on  the  ground  that  the 
estate  onght  to  vest  at  the  earliest  moment. 

Solicitors  for  the  petitioners,  Chvgory  and  Co. 

Sohcitors  for  the  trostees,  Oriffin  and  Quoyb. 


QUBEWS  BENCH  DIVISION. 
Satwday,  Bee.  21,  1878. 

(Before  Lush,  J.) 
Moose  v.  Bobinsoh.  (a) 

Trupau — Married  woman  living  amort  from 
hitband — Right  to  bring  aetion — Remedy  for 
protection  of  property — Married  Women' t  Pro- 
perty Act  1870  (33  ^  34  Viet.  e.  93),  «.  11. 

A  married  inoman  living  apart  from  her  hueband 
can  maintain  ejectment  far  the  recovery  of  pro- 
jwrty  jnirehated  with  her  own  earnings. 

liainiiff,  a  married  woman  livijig  apart  from  her 
husband,  purchased  with  her  own  earnings  the 
goodwill  and  stock-in-trade  of  a  beerhouse.  From 
this  beerhouse  she  was,  as  decided  by  the  present 
aelion,  wrongfvMy  expeUed  by  the  lessor.  She 
brought  the  action  to  recover  damages  for  the 
ofpiiition. 

Em,  thai,  by  virtue  of  the  Married  Women's  Pro- 
perty Act  1870,  plaintiff  could  maintain  this 
aetioR,  at  she  could  have  brought  an  aetion  for 
ejeetment,  that  being  a  remedy  for  the  protection 
of  her  property  within  the  provitiona  of  the  Act. 

(•)  B«pirt«a  tj  A.  H,  FonsK,  E«q.,  Boniatv^t-lAW. 


FUBTHEK  CONSIDSKATIOir. 

This  was  an  action,  tried  before  Lush,  J.,  at  the 
Durham  Assizes,  which  was  brought  to  recover 
damages  for  wrongfnl  ejectment  from  a  beerhouse, 
the  goodwill  of  which  had  been  parchased  by  the 
plaintifi,  a  married  woman  living  apart  from  her 
husband,  ont  of  her  own  earnings. 

Cave,  Q.C.  and  Edge  for  plaintiff. 

Serschell,  Q.C.  and  Aspinall  for  defendant. 

The   facts    and    arguments    will  appear   from 
the  following  written   judgment  of  Lusa,  J.  :— 
This    action    is   brought  by  a  married    womaa 
living  apart  from  her  husband  for  damages  for 
being    expelled    from    a    beerhouse,    whish    she 
claimed  to  be  hers,  and  for  loss  of  profits  and  of 
stock  and  fixtures  therein.    It  appeared  that  she 
was  married  in  1865 ;  that  some  time  in  1874  she 
left  her  husband,  and  has  not  since  lived  with 
him ;  that  with  the  savings  from  her  own  work 
while  they  lived  together  she,  after  the  separa- 
tion, took  a  beerhoune ;  and  that  from  the  profits 
of  the  business  she  carried  on  there  and  elsewhere 
she  accumulated  enough  to  purchase  the  groodwill 
and  stock  of  the  beerhouse  in  questiou.    A  person 
of  the  name  of  Smith  took  tlie  house  for  her  of  the 
defendant,  and  entered  into  an  agreement  in  his 
own  name  for  a  yearly  tenancy,  the  plaintiff  pay- 
ing to  the  outgoing  tenaut  702.  for  the  goodwill, 
stock,  and  fixtures.    The  licence  was  transferred 
to    Smith  in  the    usual  way.      The  agreement, 
which  was  dated  the  8th  March  1877,  contained 
the  following   stipnlations :   "  Provided  that  the 
said  John  Smith  shall  not  at  any  time  convert 
the  said  beerhouse  and  premises  into  a  private 
dwelling-house,  but,  on  the  contrary,  shall  conduct 
and  manage  the  same  in  a  proper  and  orderly 
manner,  and  use  his  best  endeavours  to  extend 
the  custom  and  business  thereof,  and  shall  annually 
and  at  all  times  apply  for  and  ase  every  effort  to 
obtain  all  such  licences  at  his  own  expense  as 
shall    be    necessary    for     keeping     open     the 
said  premises,    and    shall   not  do  or    suffer  to 
be  done  any  offence,  matter,  or   thing,  against 
such    licence,    or   in,    or   upon,    or   about,    the 
said    demised  premises,    whereby    such    licence 
might    be    imperilled,    or    the  certificate  of  the 
magistrates  required  for  obtaining  a  renewal  of 
such  licence  be  refused,  suspended,  or  forfeited, 
or  by  reason  of  any  such  offence,  matter,  or  thing, 
the  said  John  Smith  might  be,  or  be  liable  to  be, 
fined  by  such  magistrates,  and  in  case  the  said 
John  Smith  shall  do,  or  permit,  or  suffer  any  of 
the  said  acts,  matters,  or  things,  asreed  by  him 
not  to  be  done,  permitted,  or  suffered,  then  and  in 
such  case,  and  thereupon  or  at  any  time  thero- 
after  it  shall  and  may  be  lawful  for  the  defendant 
to  put  an  end  to  and  determine  the  letting,  and  to 
enter  upon  and  resume  poesession,"  &c.    It  was 
further  agreed  that  the  fixtures  should  be  abso- 
lutely forfeited  by  Smith  to  the  defendant  in  the 
event  of  a  breach  of  any  or  either  of  the  stipu- 
lations.   The  plaintifi  carried  on    the    business 
with    the  assistance  of   her  daughter.     On  the 
4th  May  Smith  executed   a  declaration  of  trust 
and  handed  the  same  to  the  plaintiff,  together 
with  the  licence  indorsed  in  blank.    The  defendant 
alleged,   and  I    think  there  is  every  reason  to 
believe,  that  he  thought  the  plaintiff  was  Smith's 
wife.     Smith  was  a  seafaring  man,  and  after  sign- 
ing the  declaration  of  trust,  and  handing  ovei  the 
licence,  he  went  to  sea,  and  was  absent  between 
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eix  and  soTen  weeks.    He  next  went  away  a  seoond 
time  for  the  same  purpose,  and  after  a  short  stay 
in  the   beerhouse   went   away  agtun.    The  last 
departnre  was  abdnt  the  3rd  Dec.   The  defendant, 
who  carried  on  bnsiness  in  the  adjoining  house, 
thereupon    on    the   6th   Dec.    served   a   notice 
addressed  to  Smith,  requiring  him  to  remove  his 
goods  by  twelve  o'clock  the  next  day,  and  on  the 
S)llowin2  day  he  entered   and  took  possession, 
removing  the  furniture,  &a,  to  a  neighbouring 
warehouse.  Upon  this  state  of  facts,  two  questions 
arose  :  first,  whether  the  richt  of  re-enti^  had 
accrued ;  and  secondly,  whether  the  plaintiff  can 
maintain  the  action  in  her  own  name.    It  is  agreed 
that  if  the  entry  was  wrongful,  and  the  plaintiff  is 
entitled  to  recover  for  the  expulsion,  the  verdict 
shall  be  entered  for  1002.  with  costs.    If  the  entiy 
was  rightful,  and  the  plaintiff  is  entitled  to  sue  for 
the  goods  taken  possession  of  by  the  defendant, 
the  verdict  shall  be  for  15!.  without  costs.    [After 
deciding   that   the   entry   and   expulsion    were 
unjustifiable,  his  Lordship  oontinned :]    The  only 
other  question  which  was  argued  was,  whether 
the  plaintiff  was  entitled,  by  virtue  of  the  Married 
Women's  Property  Act  1870,  to  maintain  such  an 
action  as  this.    I  am  of  opinion  that  she  is.    The 
words  of  the  11th  section  are  :  "  A  married  woman 
may  maintain  an  action  in  her  own  name  for  the 
recovery  of  any    wages,    earnings,   money,   and 
property  by  this  Act  declared  to  oe  her  separate 
property ;  and  she  shall  have,  in  her  own  name, 
the  same  remedies,  both  civil  and  criminal,  against 
all  persons  whomsoever  for  the  protection  and 
security    of   such    wages,    earnings,  money  and 
property,    and  of  any  chattels    or    other   pro- 
perty purchased  or  obtained  by  means  thereot  for 
faer  own  use,  as  if  such  wages,  earnings,  money, 
chattels,  and  property  belonf^  to  her  as  an  un- 
married woman ;   and  in  any  indictment  or  other 
proceeding  it  shall  be  sufficient  to  allege  such 
wages,  earnings,   money,  chattels,  and  property 
to  be  her  property."    The  lease,  goodwill,  stools, 
and   fixtures  were  purchased  with  her  earnings 
for  her  own  use,  and  it  cannot,  I  think,  be  doubted 
that  the  word   "property"  is  large  enough  to 
cover  all  these,  and  was  intended  to  cover  any 
description  of  property   in  which  she  had  in- 
Tested  her  earnings.    The  entiy  of  the  defendant 
being  wrongful,  could  she  not  have  maintained 
ejectment  P    I  think  she  certainly  could.    That  is 
ft  "remedy"  lor  the   "protection"  of  her  pro- 
perty;  and  a  person  who  can  maintain  eject- 
ment can  bring  an  action  of  trespass,  which  is 
a  substituted  remedy  for  ejectment,  whereby  the 
value  of  the  proper^  is  sought  to  be  recovered 
instead  of  the  property  itself.    It  is  tme,  as  was 
argued  by  Mr.  Herschell,  that  the  11th  section  is 
less  comprehensive  than  the  21st  and  26th  sec- 
tions of  the  20  &   21  Yict.  c.  85,  which  entitles 
a  woman  who  has  obtained  a  protection  order  to 
Bue  on  contracts  and  for  wrongs  and  injuries  as 
well  as  for  "  property ;"  and  it  might  be  that  a 
married  woman  m  the  position  of  the   plaintiff 
might  not  be   able  to  oring  an  action  uncon- 
nected with  property — as  an  action  of  libel — in 
her    own    name.     (See    Bamtden   r.    Brearley, 
L.    Eep.   10   Q.   B.   147;    32   L.  T.  Rep.   24) 
But  as  regards  the  present  oanse  of  action,  the 
rigfats  given  to  the  one  are  as  comprehensive  as 
those  given  to  the  other.    It  would  be  an  unrea- 
sonable construction  of  the  words  of  the  Act  to 
hold  that  a  married  woman  may  sue  in  detinue 


for  her  gooAe,  and  not  in  trover  or  trespass  for 
their  conversion.  However  the  action  may  be 
fhimed,  the  object  of  it  is  to  protect  her  property, 
Oq  this  ground  it  was  held  in  Summer*  t.  The 
CUy  Bank  (L.  Rep.  9  C.  P.  580 ;  31  L.  T.  Rep.  268) 
that  a  married  woman,  who  carried  on  business 
separately  fh>m  her  husband  and  who  kept  a 
banking  account  might  maintain  an  action  against 
her  banker  for  damases  for  not  presenting  a  bill 
of  exchange  deposited  with  them  for  that  purpose, 
for  not  giving  ner  notice  of  its  dishonour,  and  for 
dishonouring  her  cheque,  she  having  funds  in 
their  hands  to  meet  it.  My  judgment  is  therefore 
for  the  plaintiff  for  1002.,  which,  as  the  defendant 
has  since  died,  is  by  agreement  to  be  entered  as 
of  the  10th  July  last,  the  day  when  the  action  was 
tried,  with  costs. 

Solicitors  for  plaintiff,  J.  Seaife,  for  Dunoon  and 
Dtmean,  South  Shields. 

Solicitors  for  defendant,  S.  0.  Cook,  tot  Adam- 
ton,  North  Shields. 


COMMON  PLEAS  DIVISION. 

Saturday,  Jan.  11. 

(Before  Dsmuir,  J.) 

NOAD  V.  MUBBOW  Aim  ANOTEEB.   (a) 

PraeUee—Pkading — Agreement  imperfaethf  alleged 
— Subilantwe  cause  of  action — Amendment,  lonen 
to  be  aUowed— Order  XXVII.,  r.  1. 
The  plaintif,  by  hie  statement  of  daim,  tiUUmed 
damages  for  false  and  fraudulent  represenitition, 
whereby  he  was  induced  to  sell  the  lease  of  a 
fuhlic-houae  to  one  N.,  and  receioe  bilXs  in  part 
payment,  on  the  faith  ihat  N.  was  in  good  and 
solvent  eircumetaneet,  which  biUs  were  dif 
honoured.  'The  paragraph  which  aiUeged  the 
false  and  fraudulent  representationt  want  on  to 
allege  "  ihat  the  defendant  undertook  and  pro- 
viised  the  plaintiff  that  he  {the  defendant)  tOMiId 
discount  or  procure  to  be  discounted  the  said 
bills,  if  given  in  «ue&  part  payment,  and  would 
prociire  the  indorsement  of  some  person  of  good 
credit  on  the  said  bills  as  a  guarantee  for  their 
payment  when  due."  No  consideration  for  this 
promise,  nor  any  specific  damages  reevAHitg 
from  its  breach  toot  alleged. 
The  jury  found  that  the  defendant  had  not  been 
quiUy  of  any  fraudulent  representation,  but  ihat 
)ie  houi  agreed  to  get  the  bills  backed  or  to  diseount 
them  as  alleged. 
Held,  that  this  ttgreement  was  not  pleaded  at  a 
svistaiUive  ground  of  action,  but  as  evidenee  in 
support  of  the  ease  of  fraud,  and  that  the  drfem- 
dani  was  entitled  to  judgment. 
Leave  to  amend  after  verdxd,  by  pleadhig  a  eonatde- 
ration  for  the  agreement  and  alleging  it  as  a  avh- 
stantive  cause  of  action,  refused  ;  the  judge  who 
tried  the  ease  being  of  opinion  that  ntc&  an 
amendment  would  not  do  justice  between  Ote 
parties. 
Cask  heard  on  further  consideration  before 
Denman,  J. 

The  statement  of  claim  alleged  that  the  plain- 
tiff,  being  desirous  of  selling  the  lease,  fixtaree, 
and  goodwill  of  apnblio-houpe,  was  introdaoed  by 
the  defendant  Fether  to  the  defendant  Murrow,  a 
public-house  broker;  and  through  the  introdac- 
tion  of  Marrow  and  Pether  agreed  to  sell,  and 

(a)  Bepoctad  b7  J.  A.  Foota,  Eiq.,  BMrMantt-Law.      ~ 
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did  in  hot  aell,  the  lease,  Sm.,  to  one  Nolan  for 
80501.  That  the  defendants,  before  the  ootnple- 
tioa  of  the  purchase,  "  falsely  and  f randnlently 
represented  to  the  plaintiff  that  Nolan  was  a 
po'son  in  good  circumatanoes,  and  might  be  safely 
trusted  on  credit  by  the  plaintif!  to  make  part 
payment  of  the  purchase  money  in  bills  ot  ex- 
ohanee  for  252.  eaoh,  payable  at  intwvals  of  three 
m(«tha,  and  the  defendant  Marrow  undertook 
and  promised  the  plaintiff  that  he  (If  nrrow)  would 
diseoant  or  procure  to  be  discounted  the  aooept- 
anoes  of  the  said  Nolan,  if  given  in  part  payment 
of  the  said  purchase,  and  that  ne,  the  said 
Mnrrow,  would  procure  the  indorsement  of  some 
person  of  good  credit  on  the  said  bills  as  a 
guarantee  for  their  payment  when  due."  That 
the  plaintiff,  relying  on  the  said  false  and  fraudu- 
lent representations  was  induced  to  take  part 
payment  ft<om  Nolan  in  bills  amounting  to  400i. ; 
that  the  representations  were  nntrue  to  the  know- 
ledge of  the  defendants ;  that  the  bills  received 
from  Nolan  were  worthless;  and  that  Marrow 
had  neither  discounted  nor  procured  to  be  dis- 
eounted  the  bills,  nor  obtained  the  indorsement 
of  a  person  of  eood  credit.  The  statement  of 
daim  conduded  oy  alleging  that  "  by  reason  of 
the  Use  and  fraudulent  representations  made  by 
the  defendants  aa  alleged  the  plaintiff  had  lost  the 
sum  ot  money  represented  by  the  bilki,  to  wit,  the 
samQr400J. 

There  was  a  distinct  oltum  against  the  defendant 
Pether  for  previous  false  and  fraudulent  represen- 
tstions  on  other  matters,  with  a  separate  claim  for 


The  defendant  Marrow,  by  hia  statement  of 
defence,  denied  that  the  plaintiff  sold  the  lease, 
Ac.,  to  Nolan  by  his  introduction.  He  denied  the 
alleged  representations,  and  the  alleged  under- 
taking or  promise  either  to  discount  the  bills  or 
to  procnre  the  indorsement  of  some  person  of 
good  credit^  and  all  other  material  allegations; 
and  farther  pleaded  that,  if  he  did  make  any  such 
representations  as  allied,  the  same  were  not 
in  writing  signed  by  him  as  required  by  the 
■tstntei 

The  statement  of  defence  put  in  by  Pether,  and 
the  issue  of  the  action  as  against  him,  are  imma- 
terial for  the  present  purpose. 

The  jury  found  that  taere  was  no  fraudulent 
npresentation,  but  an  agrooment  by  Murrow  to 
ditoDant  the  bills  himself  or  procure  them  to  be 
disooanted  by  some  other  person,  and  assessed  the 
damages  at  4001. 

Dee.  19. — The  case  now  came  on  before  Denman, 
J.  on  further  consideration. 

Kemp,  Q.C.,  for  the  plaintiff,  asked  for  judgment. 
— Tba  statement  of  claim  sufficiently  shows  that 
theidaintiff  sues  not  only  for  fraudulent  misrepre- 
sentation, but  on  an  express  contract.  It  may  be 
that  some  amendment  will  be  required  to  show 
the  oonsideration  for  the  promise,  but  the  plaintiff 
is  entitled  to  that.  In  Budding  v.  Murdoch  (L. 
Bep.  1  Gh.  Div.)  the  plaintiffs  were  allowed  to 
•mend  their  pleadings  so  as  to  raise  an  entirely 
new  case,  having  faued  on  that  first  set  np  by 
them. 

0.  ntM  for  the  defendant  Marrow. — An  amend- 
ment in  this  case  wonld  go  to  the  very  root  of  the 
action.  The  case  at  the  trial  was  essentially  one 
of  fraad,  and  that  has  been  negatived  by  the  jury. 
The  statement  of  claim  raises  no  case  of  contract 


at  all.  It  does  allege  a  promise,  apparently  as 
part  of  the  representations  complained  of,  but  no 
breach  is  alleged ;  and  if  a  breach  can  be  gathered 
from  the  pleadings,  there  is  at  any  rate  no  allega> 
tion  of  damage  resulting  from  breach  of  contract, 
or  from  anything  but  the  alleged  false  representa- 
tions. Nor  IS  there  any  consideratioa  for  the  defen- 
dant's alleged  promise,  and  in  faot  none  was  proved. 
If  the  defendant  had  understood  that  the  action 
against  him  was  one  of  contract,  he  would  have 
pleaded  the  Statute  of  Frauds  to  that  as  well  aa 
to  the  claim  for  false  representation. 

Kemp,  Q.G.  in  reply. — ^The  oonsideration  proved 
was  that  the  plaintiff  consented  to  the  sale  to 
Nolan,  whereby  the  defendant  got  his  commission, 
on  condition  of  the  defendant's  promises  with 
respect  to  the  bills.  We  admit  that  it  is  not  so 
pleaded,  and  therefore  ask  for  an  amendment. 

Jan.  11. — BsmiAjr,  J.  delivered  judgment  as 
follows  : — ^This  action  was  brought  by  the  plaintiff 
against  the  defendants,  Pether  and  Marrow,  for 
certain  joint  and  also  for  certain  several  causes  of 
action.  The  first  five  paragraphs  of  the  statement 
of  claim  related  wholly  to  the  acta  of  the  defendant 
Pether,  who,  it  was  alleg^,  had  by  false  represen- 
tations induced  the  plaintiff  to  purchase  the  lease 
of  a  pablic-faouse,  called  the  "  Q«orge  the  Fourth," 
for  20501.  Nothing  now  turns  upon  this  part  of 
the  case,  aa  Pether  at  the  end  of  the  plaintiff's 
case  submitted  to  [adgment  for  an  agreed  sum  in 
respect  of  the  claim  against  him.  The  statement 
of  claim  then  proceeded  to  allege  that  the  plaintiff, 
being  desirous  of  selling  the  lease,  &o.,  was  intro- 
daoed  by  the  defendant  Pether  to  the  defendant 
Marrow,  a  public-house  broker,  and  that  through 
the  introdaotion  of  the  defendants  the  plaintiff 
agreed  to  sell  to  one  Nolan  at  2050i.  The  state- 
ment of  claim  then  alleged  (in  paragraph  8)  "  that 
the  defendants  before  tne  completion  of  the  pur- 
chase falsely  and  fraudulently  represented  to  the 
plaintiff  that  Nolan  was  a  person  in  good  cironm- 
stances,  and  might  safely  be  trusted  upon  credit 
by  the  plaintiff  to  make  part  payment  of  the 
purchase  money  in  bills  of  exchange  at  certain 
dates ;  and  Marrow  undertook  and  promised  that 
he  would  discount  or  procure  to  be  discounted 
Nolan's  acceptances  if  given  in  part  payment,  and 
that  he  (Marrow)  woold  procure  the  indorsement  of 
some  person  of  good  credit  on  the  said  bills  as  a 
gjnarantee  for  their  payment  when  due  ; "  (par.  9) 
"that  the  plaintiff,  relying  upon  the  said  false 
and  fraudulent  representations,  was  induced  to 
take  part  payment  in  Nolan's  bills  to  the  amount 
of  4001. ;"  (par.  10)  "  that  Nolan  was  not,  as  de- 
fendants well  knew,  a  person  in  good  circam- 
Btances,  who  might  safely  be  trusted  on  credit ;  " 
(par.  11)  "  that  the  bills  wera  worthless  to  the 
knowledge  of  the  defendants,  and  that  Murrow 
had  refused  to  diseoant,  or  proonre  to  be  discounted, 
the  said  bills,  or  to  procnre  the  indorsement  of 
some  person  of  good  credit  on  the  said  bills 
as  a  guarantee  for  their  payment  when  due ;" 
(par.  13)  "  that  by  reason  of  the  false  and 
fraudulent  representations  in  paragraphs  6-11 
the  plaintiff  had  lost"  the  400i.  represented 
by  the  bills,  which  he  claimed  as  damages.  The 
defendant  Murrow  in  his  statement  of  defence 
denied  the  false  representations  alleged,  and  then 
proceeded  as  follows :  "  And  the  defendant  further 
denies  that  he  ever  undertook  or  promised  the 
plaintiff  that  he  coold  diseoant  or  procure  to  be 
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discoonted  the.  acceptances  of  the  sud  Nolan,  as  I 
alle({ed  in    the    eighth    paragraph,  and    farther 
denies  that  he  ever  undertook  or  promised  the 
plaintiff    to    prooare    the   indorsement  of    some 
person    of    good  credit  on  the  said  bills    as   a 

fnarantee  as  in  the  said  eighth  paragraph  alleged." 
here  was  also  a  paragraph  setting  up  the  Statute 
of  Frauds,  and  a  denial  of  the  allegations  in  the 
sabsequent  paragraphs  relating  to  Marrow.  At 
title  trial  it  was  proved  that  the  plaintifF,  wishing 
to  get  rid  of  the  lease,  &c.,  of  the  public-house, 
which  he  had  bought  of  Pether  in  Feb.  1877,  was 
introduced  by  Pether  to  the  defendant  Marrow  in 
April  1877.  Murrow,  being  a  pablic-house  broker, 
put  the  boose  up  to  auction  on  the  15th  May,  but 
it  was  not  sold.  About  the  24th  May  a  conversa- 
tion took  place,  at  which  the  plaintiff  and  his 
nncle  (one  Mellor),  and  Pether  and  Marrow  were 
present,  relating  to  the  purchase  by  Nolan  referred 
to  in  the  pleadings.  The  evidence  as  to  this  con- 
versation was  very  conflicting.  The  plaintiff 
Noad  said  that  he  having  heard  from  Pether  that 
the  defendant  Murrow  had  asrreed  to  sell  to  Nolan, 
the  above  parties  met,  and  that  Mellor  asked 
Murrow  who  Nolan  was,  whereupon  Marrow  said, 
"  He  is  a  very  respectable  man,  and  I  have  sold 
the  house  to  him  for  20502.,  and  have  a  deposit  for 
lOOL,  half  by  a  cheque  and  half  by  an  I  0  U. 
Nolan  is  to  find  1601.  in  cash  and  the  remainder 
in  bills ;"  that  he,  the  plaintiff,  then  said^:  "  I 
-won't  take  bills,  I  had  sooner  take  less  for  the 
house,  as  I  want  cash ;"  that  Marrow  replied,  "  I 
have  a  friend  in  the  city  who  has  some  ward 
money  to  lend,  and  he  will  discount  these  bills  for 
one  at  a  small  percentage  ;  he  has  cashed  bills  for 
me  before,  and  I  will  get  them  done,  Mr.  Nolan  is 
a  very  respectable  man,  and  the  bills  will  be  sure 
to  be  met.  I  have  arranged  with  Mr.  Nolan  to  get 
the  bills  backed  by  a  good  man  ;  "  and  that  npon 
those  statements  he  agreed  to  sell  to  Nolan.  .  He 
also  said  that  in  the  evening  of  the  day  of  the 
change  (Aug.  3rd),  Murrow  produced  sixteen  bills, 
which  Mellor  observed  were  not  backed  according 
to  arrangement,  whereupon  Murrow  observed 
"  that  it  was  an  oversight,  but  that  he  could  get 
them  discounted  all  the  same,"  and  thereupon  the 
plaintiff  signed  and  indorsed  the  bills.  On 
the  7th  Aug.  the  plaintiff  and  Mellor,  according  to 
the  plaintiff's  evidence,  called  again  on  Marrow, 
and  further  asked  him  for  the  cash  for  the  bills 
which  he  had  promised,  to  which  Marrow  replied 
"  that  he  had  not  been  able  to  see  the  friend  who 
had  promised  to  discount  them,  but  would  do  so 
if  they  would  call  again  in  a  few  days.  The  plain- 
tiff, however,  had  at  some  time  signed  a  paper  as 
follows :  "  Beceived  of  Messrs.  Morrow  346!.  6s.  lOd. 
being  the  balance  due  to  me  over  the  sale  of  the 
George  the  Fourth,  and  I  discharge  Mr.  Pether 
from  all  claims  I  may  hare  against  him.  7th  Aug. 
1877.  H.  Noad."  His  account  of  this  was  that  he 
signed  it  a  few  days  afterwards,  the  defendant 
Marrow  covering  it  over  with  his  hands,  and  that 
on  thfit  occasion  (Mellor  not  being  present)  Murrow 
said  he  had  seen  his  friend,  who  having  seen  the 

SubUc-hoase  woold  not  discount  the  bills ;  that 
[arrow  then  said,  "  We  had  trouble  enough  over 
the  matter ;  you  bad  better  take  the  bills  away ; " 
and  produced  the  slip  of  paper  which  he  signed 
withoutreadiiig,  and  whichhad  been  already  drawn 
op.  On  cross-examination,  the  plaintiff  admitted 
that  after  taking  the  bills  back  he  had  seen  the 
defendant  Marrow  about  the  IStb  Aug.,  and  had 


then  told  him  he  should  send  the  bills  to  his  undo 
Mellor,  which  he  had  done,  and  that  his  uncle  had 
kept  them  three  months,  and  tried  to  discount 
them,  but  without  success.  The  plaintiff's  uncle 
Mellor  was  also  called  as  a  witness,  and  after  stat- 
ing the  facts  as  deposed  to  by  the  plaintiff  down 
to  the  auction  on  the  15th  May,  proceeded  to 
give  his  account  of  what  took  place,  at  the 
meeting  at  Marrow's  office.  [The  learned  judge 
then  stated  the  evidence  given  by  Mellor  on 
this  point.]  The  witness  then  gave  his  version  of 
what  took  place  on  the  day  of  the  "  change,"  not 
differing  materially  from  what  the  plaintiff  had 
stated.  He  also  spoke  of  several  calls  upon 
Murrow,  in  one  of  which  he  accused  both  him  and 
Pether  of  a  gross  swindle,  and  asked  where  the 
cash  for  the  bills  was,  to  which  he  said  that 
Murrow  replied:  "My  friend  won't  discount 
them.  I  shall  have  to  get  another  gentleman  to 
do  so.  They  will  be  all  right."  He  said  this  took 
place  seven  or  eight  days  after  the  "  change,"  and 
that  the  plaintiff  was  present.  This  witness  said 
for  the  first  time  on  cross-examination  that 
Murrow  had  said,  "  Nolan  was  a  person  in  good 
circumstances,  and  might  safely  De  trusted  on 
credit,"  and  that  Noad  said,  "  It  you  will  get  the 
bills  backed  and  discounted  as  yoo  state  I  will 
agree  to  the  sale  ;  "  to  which  Murrow  replied,  "It 
will  be  all  right."  [The  learned  judge  then  statedab 
length  the  evidence  given  by  the  defendant  Marrow, 
denying  the  alleged  false  representations,  and 
also  the  statements  in  conversation  impnted  to 
him.]  This  being  the  character  of  the  evidence  on 
both  sides,  I  summed  up  the  case.  I  left  to  tha 
jary,  first,  whether  they  found  that  the  defendant 
Murrow  had  been  guilty  of  any  fraudulent  repre- 
sentation, and  this  question  they  answered  in  ths 
negative.  But  I  also  left  to  tnem  whether  tha 
defendant  Murrow  had  agreed  to  get  the  bills 
backed  or  to  discount  them  as  alleged  by  the 
plaintiff.  This  question  they  found  in  the  affir- 
mative, and  assessed  the  damages  at  400L  Mr. 
Hall,  for  the  defendant  Murrow,  then  claimed 
judgment  for  him  on  the  ground  that  no  sach 
claim  was  alleged  on  the  statement  of  claim  inde- 
pendently of  the  alleged  fraud,  and  that,  even  if 
such  an  agreement  was  alleged  as  a  substantive 
cause  of  action,  it  was  so  alleged  as  not  to  amount 
to  a  good  cause  of  action  for  want  of  any  alle- 
gation of  a  consideration  for  such  agreement ;  and, 
even  if  so  alleged,  that  there  was  no  evidence  of 
any  such  consideration  upon  the  facts  proved.  I 
adjourned  the  case  for  farther  consideration,  and . 
afterwards  heard  oonneel  upon  these  objections. 
Having  now  fully  considered  them,  and  the 
pleadings  and  evidence  in  the  case,  I  am ' 
of  opinion  that  tha  defendant  Murrow  is  entitled 
to  judgment  on  the  gronnd  suggested  by  Mr. 
Hall.  The  only  difficulty  I  have  had  in  coming 
to  this  conclusion  arises  from  the  fact  that  the 
defendant  does  in  his  statement  of  defence 
specifically  contradict  the  allegation  in  paragraph 
8  of  the  statement  of  claim,  "  that  he  undertook 
and  promised  the  plaintiff  that  he  would  discount 
or  procure  to  be  discounted"  the  bill,  if  given  in 
part  payment  of  the  purchase ;  and  that  he  would 
"  procure  the  indorsement  of  some  person  of  good 
credit  on  the  bills  as  a  gaarantee  for  their  pay- 
ment when  due  ;  "  so  that  it  cannot  be  said  that 
be  was  surprised  b;  the  case  made  by  the  plaintiff 
so  far  as  that  allegation  was  concerned.  But  on 
the  other  hand,  I  think  it  quite  cle«ur,  as  urged  by 
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Xr.  Hall,  that  that  'was  not  the  real  case  whicli 
the  defRodani;  Marrow  had  to  meet,  but  a  mere 
Btatament  of  certain  evidence,  goinfi;  to  sapport 
the  case  of  fraad  relied  on  by  the  plaintiff  in  that 
Tery  paragraph  of  the  statement  of  claim  which 
states  the  undertaking  in  qnestios.  This  appears 
from  the  subsequent  paragraphs  of  the  statement 
of  daim,  in  none  of  which  is  the  supposed  promise 
or  nndertaking  relied  on  as  a  substantire  part  of 
the  caose  of  action,  nor  are  any  damages  claimed 
for  the  breach  of  it  as  such.  No  consideration  for 
any  snoh  promise  is  alleged  on  the  face  of  the 
statement  of  claim,  so  that,  bat  for  the  allegations 
of  frand,  and  in  the  absence  of  amendment,  it  is 
admitted  that  the  statement  of  olaim  would  be 
had  upon  demnrrer,  which  alone  would  entitle  the 
defRiaaiit  to  judgment.  Mr.  Kemp,  however, 
contended  that  I  onght  to  amend  the  statement  of 
cbim  in  order  to  give  effect  to  the  finding  of  the 
jniy.  I  oartainly  would  do  w>  if  I  thoogbt  that  I 
should  thereby  be  doing  justice  between  the 
parties,  or  if  I  thought  that  I  should  thereby  be 
enabling  them  to  settle  the  real  question  in 
dispute  between  them.  The  amendment  proposed 
was  that  I  should  state  tke  ooosidcNration  of  the 
alleged  promise  to  have  been  that  the  defendant 
Morrow  ahonld  reoeive  the  2|  per  cent,  which  he 
in  fact  charged  npon  the  completion  of  thn  agree- 
ment to  sell  to  Nolan.  I  should  feel  no  difficulty, 
if  I  thought  it  right  to  do  so,  in  so  amending  the 
statement  of  olaim  as  to  make  it  cover  the 
undertaking  suggested  and  the  breach  of  it 
But,  in  conradering  whether  to  amend  or  not,  I 
think  that  I  ought  not  only  to  have  regwrd  to 
the  finding  of  the  jury  upon  a  question  left  to 
them,  ex  abwidanti  eauielA,  but  to  the  real  truth 
and  merits  of  the  case,  so  ttir  as  I  can  gather  them 
from  the  oondoct  of  the  parties  npon  the  trial; 
and  I  certainly  wtm  not  at  all  satisfied  with  the 
evidence  upon  this  part  of  the  case  for  the  plain- 
as.  Loolang  at  the  way  in  which  Mellor  gave 
hia  evidence  with  reference  to  the  conversation,  and 
at  the  way  m  whidi  he  mended  it  as  he  went  on; 
looUiig  also  at  the  discrepancies  between  the  two 
stateinents  as  to  the  sismng  of  the  document  of 
ike  7th  Aag. ;  and  loddng  at  the  otiier  evidence 
which  wae  given,  it  appears  to  me  that  the 
gnaiantee  or  qaaei-gnarantee  rdied  on  at  the  trial, 
nifljify  improMble  in  itself,  was  a  mere  after- 
thom:ht  not  intended  to  be  relied  upon,  when  the 
pieaiunga  were  drawn,  as  a  substantive  cause  of 
action,  and  not  founded  on  &ct.  Under  these  cir- 
ounstanoes,  I  think  that  it  would  not  be  fair  to  the 
defendant  Morrow,  who  at  the  trial  appeared  to 
me  to  siva  perfectly  credible  evidence,  ur  more  in 
acoordaooe  with  probabilily  than  that  of  the 
phmtiff,  in  denial  of  the  alleged  undertaking,  to 
enable  the  plaintiff  to  soooeed  by  making  an 
amendment  which  in  reality  would  have  entirely 
altered  the  nature  and  sobatance  of  the  olaim.  I 
most  therefore  decline  to  amend,  and  give  judg- 
ment tar  the  defendant  Marrow  with  costs. 

Jitigmmifor  ike  defmdcml. 

Sdicitar  for  the  plaintiff,  B.  BweeUng. 

SoGoitors  for  the  defendant.  Kerne  and  Jfar«- 
Itmd, 
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Tueedoji,  Feb.  25. 

(Before  the  Kight  Honourable  the  PiMiDBm.) 

In  the  Goods  of  Sows  Waushaw  (deceased),  (a.) 

FiEwnro  v.  Wai^shaw. 

AdministrcUioti  *'  with  the  will  anneited  " — Deed  of 
gift — DoewneKt  par%  anibigvmu  and  parity 
dearly  teetameii^lary — Executor  "  according  to 
&e  tenor." 

Where  the  deeeaeed  had  on  tJie  day  brfore  kit 
death  exeeated  a  doeument  whUsh  purported  to  he 
a  deed  of  gift,  btU  which  hore  tieither  eeai  nor 
9taimip,  and  ooniained  {inter  alia)  a  direction  to 
<A«  widow  to  receive  "  aU  moneys  forthcoming, 
indrnding  tick  andfimeral  moneys,  my  eaid  wvfe 
to  pay  oU  duM  and  dewumds,"  and  a  number  of 
tpeeifie  gifte  of  bank  shares,  moneys,  S^c,  to 
tNiriotM  reloMvM. 

B.eld  {in  spite  of  declarations  made  by  ffu  deeeased 
iff  his  inimiion  to  dispose  of  his  property  inter 
vioos,  and  not  to  maJce  awiU),  that  the  doeument, 
althoitgh  amhigiioue,  was  testamentary,  and  the 
Court  accordingly  gramied  administration  "  vrith 
the  will  annexed "  to  the  widow  as  "  exeoutrim 
aecurding  to  the  tenor." 

John  Wauhaw,  late  of  Mossley,  in  the  parish 
of  Aahton-under-Lyne,  in  the  county  of  Lancaster, 
leather  dealer,  died  on  the  22nd  May  187^,  having 
on  the  previous  day  exeouted  a  document  (pur- 
porting to  be  a  deed  of  gift)  whioh  ran  as  follows, 
but  bore  neither  stamp  nor  seal : 

To  all  people  to  whom  these  presents  shall  come,  I, 
John  Wauhaw,  do  send  greetia^ ;  know  ^e  tiiat  I,  the 
said  John  WaUhaw,  of  Mosdey,  in  the  panah  of  Aabton- 
nnder-Lyne,  in  the  ooonty  at  Lamoaster,  leather  daaler, 
for  and  in  oonaideration  of  the  love  I  bear  towazds  ay 
loving  wife,  Mary  Walshaw,  of  the  same  pariah  and 
oonn^,  have  given  and  granted,  and  by  these  presents  do 
hereby  give  aod  grant,  unto  the  said  Haiy  Walahaw,  her 
heirs,  execntors,  or  administrators,  all  and  lingiilttr  my 
stock-in-trade,  household  f  omitDre  in  my  shop  and  honse 
(Stamford-road,  Mosdey),  money  in  hand,  and  to  receive 
aU  moneys  forthcoming,  including  dok  and  fnneral 
moneye,  my  said  wife  to  pay  all  dnes  and  demands ;  I 
also  give  nnto  her  during  mv  life  the  sma  of  lOe.  (ten 
ahillingg)  per  week,  and  all  tne  aasistaooe  I  can  give  or 
render  as  lies  in  my  power,  and  whatever  money  arises 
ont  of  bulk  shares  as  bonne  or  bonnses,  more  than  I 
reqnire  for  my  own  use,  shall  be  taken  possession  ot  by 
my  wife. 

The  bank  shares  which  I  possess  shall  be  sold  and  then 
to  be  divided  into,  nineteen  shares,  which  I  give  to  the 
following  persons  :  my  sister  Maiy  Ann  iHelding,  of 
Stamfora-Toad,  Hossl^,  in  the  panah  of  Aditon-nnder- 
Lyne,  in  the  oomrt^  of  lisooaster,  two  shazee ;  her 
danghter,  Mary  Ann  Newby,  of  the  same  plaoe,  pariah, 
aad  oonnty,  two  shares  ;  her  daughter,  Fanny  Bhodee,  of 
Aditon-onder-Lyne,  in  the  same  parish  and  coonty,  two 
shares ;  my  half-brother,  Edward  Walshaw,  labourer, 
Sonthport,  one  share ;  Abraham  Ogden,  now  in  America, 
one  snare ;  Mary  Efflen  Ogden,  his  daughter,  also  in 
America,  one  shore  ;  Oiles  Ogden,  his  son,  also  in  A»erioa, 
one  share ;  Joseph  Ogden,  Anshes-etrest,  Oarr  Hill-cot- 
tages, Mosaley,  in  me  parish  of  Saddleworth,  ia  the 
county  of  York,  one  sluu« ;  Elizabeth  Ann  C^den  and 
Fanny  Ogden,  danghters  of  the  said  Joseph  Ogden,  of  the 
same  place,  parish,  and  oonnty,  one  share  each ;  Elizabetii 

S^en  (widow  of  'V^miiam  Ogden),  of  Stamford-road, 
oBsley,  in  tiie  parish  of  Aditon-nader-Lyne,  in  the 
oonnty  of  Lanoaatar,  one  share ;  Alfred  Edward  Ogden, 
of  Sandbed,  Mossley,  in  the  parish  of  Saddleworth,  in  the 
oonnty  of  York,  one  share ;  Fanny  Marland,  of  Stamford- 
road,  Mossley,  in  the  parish  of  Aditon''nnder-Lyne,  in  the 

(s)  Beported  by  L.  D.  Powxss,  Esq.,  Barrister-st-Iiaw. 
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ooTinty  of  Lanoadter,  one  share  ,  Jobn  Ogden,  of  the  aame 
place,  parish,  and  connty,  one  share  ;  Jane  Orden  and 
SanuL  Ogden,  both  of  the  same  place,  parish,  and  oonnty, 
one  share  each. 

In  witness  whereof  I  have  hereunto  pnt  my  hand  and 
seal,  this  21st  day  of  May  1878.         John  Waxbhaw. 

Witnesses,  Seth  Badqlifie,  Danid  Dempsey. 

From  the  vorioaa  a£EidayitB  before  the  court  it 
appeared  that  the  above  document  was  prepared 
bV  an  anctioner  named  Daniel  Dempsey,  who  re- 
sided at  Moasley,  and  who  -vras  called  in  by  the 
deceased  early  on  the  morning  of  the  day  on  which 
it  beers  date,  and  was  ezecnted  by  the  deceased  ia 
duplicate  in  the  presence  of  Daniel  Dempsey  and 
Seth  Badcliffe.  When  giving  instructions  to 
Dempsey  the  deceased  told  him  that  he  would  not 
make  a  will,  but  wanted  a  deed  of  gift  prepared, 
and,  on  executing  both  parts  of  the  said  deed,  the 
deoeaaed  told  both  the  witnesses  that  he  did  not 
intend  the  documents  signed  by  him  to  operate  as 
a  will,  but  as  a  deed.  ]^  had  on  the  day  previons 
told  bis  wife,  the  present  defendant,  that  ne  wonld 
never  make  a  will,  but  wonld  give  what  he  had  in 
his  lifetime.  After  the  execution  of  the  deed  in 
dnpUoate,  as  above  stated,  one  copy  was  retained 
by  Dempsey  and  the  other  handea  to  the  defen- 
wmt. 

On  the  7th  Ang.  last  the  copy  of  the  deed  in  the 
possession  of  the  defendant  was  brought  into  the 
principal  registry  of  the  Probate  Division,  pur- 
suant to  a  subpoena  issued  against  her  on  the 
30th  July  1878,  at  the  instance  of  tho  present 
plaintiff,  the  sister  of  the  deceased. 

On  the  16th  Deo.  a  citation  was  issued  at  the 
instance  of  the  plaintiff,  which  was  served  on  the 
defendant,  and  to  which  an  appearance  was  duly 
entered. 

On  the  17th  Feb.  1879  a  notice  of  motion  was 
served  on  the  defendant  to  the  effect  that  the  court 
would  be  moved  on  the  25th  on  behalf  of  the  said 
plaintiff,  for  an  order  for  probata  of  the  last  will 
and  testament  of  the  said  deceased,  or,  in  the 
alternative,  for  administration  with  the  will 
annexed. 

On  the  20th  the  defendant  served  a  counter- 
notice  (^  motion  on  the  plaintiff  to  the  effect  that 
on  the  same  day  the  court  would  be  moved  on 
behalf  of  the  said  defendant  to  declare  that  the 
docnment  of  the  2lBt  May  1878  was  not  a  will. 

Dr.  Beane,  Q.C.,  for  the  plaintiff,  Mary  Fielding, 
contended. that,  although  ambiguous,  the  document 
in  question  was  clearly  a  wiU,  and  ought  to  be 
treated  accordingly. 

Bayford,  for  the  defendant,  Mary  Walshaw, 
contended  that  the  said  document  was  not  a  will, 
or  at  any  rate  so  very  ambignona  as  to  render  it 
nnsafe  to  admit  it  to  probate. 

The  following  anthorities  were  quoted  in  the 
course  of  the  arguments : 

1  'Vraiiams  on  Ezecntors,  pt.  I.,  book  H.,  p.  105. 
BarthoUmew  v.  HmOty,  3  Phill.  318 ; 
Mcutermim  y.  Maberlin,  2  Hag^.  247  ; 
Ki'ng's  Proctor  t.  Daviea,  3  Hagg.  221. 

The  Prbsitent  (Sir  James  Hansen).  —  The 
utmost  that  can  be  said  of  this  paper  is  that  it  is 
ambiguous.  But  I  doubt  if  this  is  really  the  case. 
It  contains  directions  to  the  widow  to  receive 
"sick  and  funeral  moneys,"  and  whatever  this 
expression  means  it  could  only  take  effect  after  the 
death  of  the  deceased,  and  his  widow  is  invested 
with  all  the  duties  of  an  executor.  Putting  it  no 
higher  than  that  it  is  open  to  comment  as  ambi- 


guous. I  am  satisfied  that  it  is  a  wilL  The 
deceased  evidently  objected  to  the  use  of  the  word 
"  will,"  and  perhaps  to  the  expenses  of  probate. 
I  must,  however,  respect  his  intentions.  If  he 
intended  this  document  to  take  effect  on  his  death 
I  mnst  give  effect  to  it.  Now,  regarding  this  docu- 
ment, part  of  it  is  clearly  testamentary ;  for  instance 
the  provisions  in  reference  to  the  deceased's  pecu- 
niaiy  affairs.  I  am  of  opinion  that  this  dooament 
is  testamentary,  and  must  be  admitted  to  proof, 
and  I  shall  therefore  grant  administration  to  the 
widow  with  this  docnment  annexed  as  executrix 
acocmding  to  the  tenor,  and  I  order  that  the  costs 
of  these  proceedings  be  paid  out  of  the  estate. 

Solicitors  for  the  plaintiff,  OlarJea,  Woodeotik, 
8nd£ykMwL 

Solicitors  for  the  defendant,  MHn«,  BideUe,  and 
MeUor. 


OOUST    or    BAJIK.KUPTCT. 

Jan.  13  cmd  14. 
(Before  the  Csna  Juses.) 
Ha  parte  Nbwshak  ;  Ee  Woos.  (a) 
DehioT  *»  euHod/y — TTnregittwed  hiU  of  sole  5y — 
Oood*  in  hands  of  the  police — Apparent  poeset' 
tion—BiUt  of  Sale  Act  1854,  •.  7. 
Jl.,  being  in  euetody  upon  a  criminal  charge,  exe- 
outed  a  &tU  of  %cie  of  certain  jewels,  of  vohuA 
the  poJiee  inepeelor  had  taken  possession.    The 
Ml  of  sale  was  never  registered.  A,  having  bee» 
subseqiiently  adjudicated  a  bankn^}t,  the  trustee 
under  an  order  of  the  court  obtained  posseseion 
of  the  jewels  from  the  police  inspector. 
Held,  upon  appeal  {affirming  the  order  of  the  judge 
of  {he  court  beloui),  thai  the  bill  of  sale  was  votd 
for  want  of  registration  as  against  the  claim  qf 
the  trustee,  who  was  entitled  to  the  jewels  as  being 
in  the  apparent  possession  of  the  grantor  of  the 
biU  of  sale  at  the  date  of  the  adjudication. 
This  was  an  appeal  from  the  decision  of  th» 
County  Court  at  Brighton  on  the  8th  Nov.  1878. 

On  the  22nd  March  1878  Thomas  Card  Wood, 
the  bankrupt,  was  arrested  upon  the  charge  (^ 
obtaining  money  nnder  Use  pretences,  and  on  the 
11th  May  was  mlly  committed  for  trial.  On  the 
same  day,  in  considferationof  801.,  T.  G.  Wood  exe- 
cuted a  bill  of  sale  whereby  he  assigned  U> 
Michael  James  Newsham,  the  appellant,  certain 
jewels  belonging  to  him,  which,  having  been  upon 
his  person  at  the  time  of  his  arrest,  had  been  taken 

C session  of  by  the  police,  and  were  then  in  the 
ds  of  one  of  the  inspectors.  The  bill  of  sale 
was  not  re^pstered,  but  notice  of  it  was  given  t» 
the  police  inspector.  Upon  the  5th  June  1878 
T.  G.  Wood  filed  a  declaration  of  inability  to  pay 
his  debts,  and  on  the  following  day  he  was  duly 
adjudicated  a  bankrupt. 

Ho  was  tried  on  the  8th  npon  the  charge  of 
obtaining  money  by  false  pretences,  and  was  con- 
victed ;  but  no  order  was  made  in  respect  of  the 
jewels,  which  therefore  remained  in  the  hands  of 
thepoUce  inspector. 

The  jewels  having  been  claimed  by  the  trustee  in 
the  bankruptcy,  and  by  Mr.  Newsham,  an  inter- 
pleader summons  was  taken  out  by  the  police 
inspector  on  the  13th  July,  and  heard  on  the  18th, 
when  an  order  was  made  directing  the  delivery  of 

(a)  Beportad  by  A.  A,  Doiu.  Esq.,  Baixist»T'«t-I«w. 
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tiM  jswels  to  the  tmstee,  the  qaestion  as  to  who 
WM  entitled  to  them  being  reaenred  for  the  decision 
of  the  Gotirt  of  Bankraptcy.  A  motion  by  M.  J. 
Newaham  to  the  County  Comt  for  an  o^er  de- 
elariiiK  that  he  was  entitled  to  the  jewels,  and 
direetmg  the  tmstee  to  deliver  them  to  him, 
baring  been  refused,  the  present  appeal  was 
hroo^t. 

ITwuIow,  Q.C.  andX  /.  8inu  appeared  for  the 
appellant. — Property  seized  by  the  Crown,  and  in 
ue  hands  of  its  ofaoer,  was  not  in  the  apparent 
poasesaion  of  a  prisoner.  The  Crown  takes 
paaaeaaion  of  property  loond  upon  a  prisoner  for 
two  pnrpoaes,  viz.,  to  use  it  as  evidence  against 
Mm,  and  to  applj  it  under  oertain  circumstances 
in  payment  of  tne  expenses  of  the  prosecution. 
!I1w  pooaesaian,  therefore,  of  the  Crown  is  adverse 
to  tiie  rights  of  the  prisoner.  The  interpretation 
danae  or  the  Bills  of  Elale  Act  1854  showed  what 
things  are  included  in  it,  and  by  seot  7  the  Act  is 
made  to  apply  only  to  goods  in  the  "  possession 
or  ^>pai«nt  possession  "  of  the  grantors.  There 
was  no  "poasession  "  or  "apparent  possession"  in 
linb  present  case,  for  the  bankrupt  never  had  the 
UM  or  enjoyment  of  the  property  after  the  police 
had  seiseid  it.  The  County  Court  judge  relied 
vpon  the  case  of  Aneona  v.  Bogere  (35  li.  T.  Bep. 
a.  8. 115  ;  li.  Bep.  1  Exch.  Div.  285).  Possession 
of  the  Crown  differs  from  that  of  a  bailee,  since 
the  Crown  takes  possession  by  foroe,'and  not  for 
the  benefit  of  the  prisoner.  Such  Qosseasion  was 
not  within  the  mischief  guarded  against  by  the 
Bins  of  Sale  Act. 

SiMHwfon,  Q.O.  and  W.  NieikoUon,  for  the  re- 
ipondent,  were  not  called  on. 

The  Ghikf  Jinmz.  —  This  oase  is  reasonably 
dear,  the  onlv  difficulty  in  it  being  the  point  of 
law  inenti<nied  io  Mr.  Winslow's  argument.  Upon 
the  cmeation  of  law,  the  view  submitted  to  me  on 
btbuf  of  the  appellant  is,  that  the  transaction 
between  him  and  the  bankrupt  was  not  within  the 
Billa  of  Sale  Act.    I  think  it  was  clearly  within 
that  Btatoto.    Bere  there  is  a  bill  of  sale  executed 
by  a  man  who  is,  beyond  all  question,  the  owner  of 
toe  property  indnded  in  it.    It  has  been  argued 
that  the  property  was  not  goods  in  the  apparent 
pneewwion   at   the    owner,  and  what  was    erro- 
neously called  the  interpretation  dauso  of   the 
Bills  (if  Sale  Act  has  been  referred  to.    That  Act 
^>pliea  to  all  personal  chattels,  and  lest  it  should 
H  thoaght  tbarf)  oertain  articles  were  not  within  it, 
a  definition  clause  was  added  to  it,  saying  that 
they  shoald  be  included  in  it.  The  oase  which  has 
been  cited  not  only  covers  the  point  now  before 
me,  bnt  contains  a  complete  exposition  of  the  law 
upon  the  subject.    If  a  man  bails  his  goods,  he  is 
deemed  to  be  in  possession  of  them ;   and  can 
there  be  any  difference   between  that  state  of 
thiiuiB  and  &ie  case  where,  by  operation  of  law, 
goods  have   been    taken   out  of   his  immediate 
ponassion  P    If  the  prisoner  had  been  discharged 
irithoat  being  brought  to  trial,  or  after  being  tried 
bad  been  acquitted,  can  there  be  any  doubt  that 
be  would  have  had  a  right  to  demand  back  the 
possession  of  these  goods  P     This  was  a  secret 
nil  of  sale,  and  is  within  the  mischief  guarded 
aguiat  by  the  Bills  of    Side  Act.     The  appral 
Bust  be  usmissed  with  costs. 

Solicitors  for  the  appellant,  Hope  and  Co. 
Solictor  for  the  respondent,  Jtu.  Qray, 
T«L  XL,  N.  S.,  1010. 
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Thursday,  Feb.  20. 

(Before  Jauxs,  Bbztt,  and  Coitoh,  L.JJ.) 

Ex  parte  CootKB.;  £e  McIiASiir.  (a) 

Stoppagein  irantitu — End  oftra/nrilwt — Oonitrue- 
iwe  delivery  —  Delivery  of  part  of  cargo  — 
Meuter't  lien  for  unpaid  freight. 

Where  goods  are  placed  in  the  possettion  of  a 
carrier  to  be  earrtedfor  the  vendor  to  be  delivered 
to  the  purehaser,  the  trameitus  i»  not  at  an  end  to 
long  as  the  carrier  eonHnues  to  hold  the  goods  as 
a  carrier,  and  it  it  not  at  an  end  until  the  carrier, 
by  agreement  between  himtelf  and  the  consignee, 
agreet  to  hold  for  the  consignee  not  as  carrier  &ut 
<u  his  agent. 

The  same  principle  applies  to  goods  placed  in  the 
potsession  of  a  warenouseman  or  wharfinger. 

A  cargo  of  miscellaneous  iron  eastings  was  shipped 
at  Glasgow  on  the  2(Hh  JvHy,  by  a  Seotdi  firm  of 
manufacturers  on  board  a  vessel  chartered  by 
them,  and  consigned  to  If.,  a  merchant  in  Lon- 
don, the  bUl  of  ladmg  being  made  out  in  favour 
of  M.  or  hit  assignees,  he  or  they  paying  freight. 
M.  was  managing  partner  of  the  Scotch  firm, 
and  carried  on  business  in  London  on  his  own 
account. 

On  the  7th  Aug.  the  ship  arrived  in  the  port  of 
London,  and  on  the  tame  day  a  portion  of  the 
cargo  was  delivered  on  board  a  barge  belonging 
to  li.  On  the  8th  Aug.  the  Scotch  firm  gave 
notice  to  the  master  to  stop  the  unloading  of  the 
ship.  At  that  time  part  only  of  the  freight  had 
been  paid.  JI.  had  not  paid  for  the  goods.  On 
the  lOih  Aug.  M.  filed  a  liquidation  petition,  artd 
an  the  21«<  Sept.  a  sequestration  was  itsxied 
against  the  Scotch  firm  in  the  Scotch  court : 

Held,  thai  the  dtHdieery  of  a  part  did  not  amount  to 
a  constructive  delieery  of  the  whole  of  the  cargo, 
at,  the  whole  of  the  freight  not  having  been  paid 
when  the  part  was  ddivered,  it  could  not  be  sup' 
posed  that  the  master  of  the  ship  intended  to  gwe 

Xhis  lien  on  the  cargo  for  unpaid  freight ;  that 
stoppage  in  transitu  was  therefore  in  time, 

and  the  trustee  in  the  Scotch  sequestration  wa» 

entitled  to  the  part  of  the  cargo  not  actually 

delivered  before  the  sl^apage. 
Slubey  V.  Hey  ward  (2  H.  Bl  504)  and  Hammond 

V.  Anderson  (1  B.  ^  P.  N.  B.  69)  disHnguithed. 
This  was  an  appeal  from  a  decision  of  Mr.  Be- 
gistrar  Hazlitt,  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 

The  facts  of  the  case  were  brieflv  as  follows : 

Andrew  McLaren  carried  on  business  as  an 
iron  merchant  in  London  on  his  own  aooonnt.  Ha 
also  traded  at  Alloa,  in  Scotland,  in  partnership 
with  Biohard  Andrews,  under  the  nrm  of  the 
Albion  Iron  Compai^.  Andrews  was  only  a 
sleeping  partner,  McLaren  having  the  manage- 
ment of  tne  business. 

On  the  30th  July  1878  a  cargo  of  lU  tons  of 
miscellaneous  iron  castings,  such  as  ovens,  wheels, 
troughs,  grates,  &c.,  were  shipped  by  the  Albion 
Iron  Company  on   board   a   vessel   called   the 

(a)  B«ported  Ijj  H,  Pbat,  ten-,  B«iUrt«*ta*w. 
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Bhamrodc,  at  Glasgow,  and  consigned  to  McLaren 
in  LaaAaa,  the  biU  of  ladinjr  being  made  oat  in 
favoor  of  McLaren  or  his  assignees,  "  he  or  they 
pa^ng  freight." 

On  the  7th  Ang.  1878  the  ship  arrived  in  the 
port  of  London,  and  on  the  same  day  about  thirty 
tons  of  the  goods  wen  plaoed  on  board  a  barge 
belonging  to  McLaren. 

On  the  8th  Aog.  McLaren,  who  was  then  in 
Scotland,  and  who  was  aware  that  both  he  himself 
and  his  Scotch  firm  were  on  the  verge  of  in- 
Bolvaiay,  sent  a  telegram  to  his  manager  in 
London :  "  If  oommenoed  to  onload  ship,  stop 
TOoceedings ;  if  not,  do  not  bepn  nntil  I  retnm. 
Upon  receipt  of  this  telegram  the  unloading  was 
suspended. 

On  the  12th  Ang.  McLaren  retnmed  to  London 
and  saw  the  captain  ef  the  ship,  and  arranged 
witi)  him  to  stop  the  delivery. 

Fart  of  the  freight  was  paid  on  the  7th  Ang., 
and  another  part  was  paid  on  the  15th  Ang. 

The  goods  had  not  been  paid  for  by  Mcii^ren. 

On  the  19th  Ang.  McLaren  filed  a  liqnidation 
petition  in  London,  and  on  the  2lBt  Sei>t.  his 
Scotch  firm  presented  a  sequestration  petition  in 
tile  Scotch  court,  and  a  sequestration  was  issued 
on  the  same  day. 

The  balance  of  the  freight  was  paid  oa  the  23rd 
Aug.  by  the  receiver  in  the  liquidation,  and  the 
remainder  of  the  cargo  was  then  landed  and 
plaoed  t»  medio. 

The  cargo  was  claimed  by  the  trustee  in  the 
English  liquidation,  and  also  by  the  trustee  in  the 
Scotch  sequestration,  the  question  being  whether 
McLaren's  separate  creditors  or  the  creditors  of 
his  Scotch  firm  were  to  get  the  benefit  of  it. 

The  registrar  having  decided  in  favour  of  the 
trustee  in  the  Scotch  sequestration,  the  trustee  in 
the  English  liqnidation  appealed. 

Before  the  appeal  came  on  for  hearing  Hie 
Scotch  trustee  abandoned  his  claim  to  the  thirty 
tons  which  had  been  unloaded  before  the  8th  Ang. 

Joseph  Brown,  Q.C.  and  Bdern  for  the  apr 
pdlant. — The  delivery  of  a  part  of  the  cargo  on 
the  7th  Aug.  amounted  to  a  constructive  delivery 
of  the  whole ;  and  thus  the  tmrnaUna  was  at  an 
end  before  the  notice  to  stop  was  given : 

BMbey  v.  fityioord,  2  H.  BL  S04 ; 
HammonA  v.  Andurton,  1 B.  4b  P.  N.  B.  69 ; 
hiclAamnB  v.  Jfoion,  1  Sm.  Lead.  Cas.  7th  edit.  756 ; 
Haiuon  v.  Meyer,  6  East,  614 ; 
TaiKMr  V.  8amt)ll,  14  M.  &  W.  28. 

If  it  is  a  question  of  intention,  as  stated  in 
Sen|amin  on  Sales,  2nd  edit,  p.  663.  The  in- 
tention at  the  time  of  the  partial  delivery  must 
be  regarded,  and  there  can  be  no  doubt  that  at 
that  time  the  intention  was  to  deliver  the  whole 
cargo.  [Cotton,  L.J. — The  only  case  altog^ether 
in  your  favour  is  Jones  v.  Jones,  8  M.  &  W.  431.] 
This  is  not  like  IHxon  v.  YoOes  (5  B.  &  Ad.  313- 
341),  where  Parke,  J.,  said,  "  If  part  be  delivered 
with  intent  to  separate  that  part  from  the  rest,  it 
is  not  an  inchoate  delivery  of  the  whole."  Here 
there  was  no  such  intention,  and  the  partial 
delivery  was  an  inchoate  delivery  of  the  whole, 
which  would  have  been  completed  but  for  the 
telegram.  The  onus  of  proving  an  intention  to 
separate  a  part  from  the  whole  lies  on  the  person 
seeking  to  stop  in  transitu.  In  Bette  v.  Gibbons 
(2  Ad.  &  E.  73),  Taunton,  J.,  in  answer  to  counsel 
who  maintained  that  a  delivery  of  part  amounts 
to  a  delivery  of  the  whole  only  when  drcnm- 


stances  show  that  it  is  meant  as  snob,  said,  "  Ko; 
on  the  contrary,  a  partial  delivery  is  a  delivmy  of 
the  whole,  nnlees  oircnmstanoeB  riiow  that  it  ia 
not  so  meant."  McLaren  in  stopping  tha  de- 
livery was  giving  a  fraudulent  prelerenoe  to  the 
creditors  of  his  Scotch  firm.    Thsy  alao  cited 

SimmoiuT.  St0^,  5  B.  *  C.  857; 
Miles  T.  Gorton,  2  Cr.  &  M.  504 ; 
AUamT.  OriTpper  2Gt.  tJ.  218; 
BoUon  y.  Lancashire  and  TorJcsMrt  Sotlteoy  Com. 
INiny,  13L.  T.  Bep.  N.  S.  764;  L.  Sep.  1  C.  P. 
481. 
BaHJamin,  Q.C.  and  B.  T.  Beid.  for  the  re* 
spondent,  were  not  called  upon. 

Jakes,  L.J. — I  think  that  the  decision  of  the 
learned  registrar  in  this  case  ought  to  be  affirmed. 
I  do  not  know  that  it  is  necessary  to  lay  down 
absolutely  a  general  principle  as  regarcfs  dioae 
oases  of  Shibey  v.  Heytoard  (2  H.  K.  504)  and 
Hammond  v.  Anderson  (1  B.  &  F.  N.  S.  69), 
namely,  aa  to  the  circumstances  under  which  a 
delivery  of  part  is  to  be  considered  a  delivery  of 
the  whole,  so  as  to  put  an  and  to  the  vendor's 
right  of  stoppage  in  ircmsitu.  The  simple  qoea- 
tion  here  is  wnether,  if  the  vendor  receives  notice 
of  the  vendee's  insolvency,  and  at  once  takes 
steps,  going  to  the  port  as  fiut  as  he  can,  and  finds 
that  the  captain  has  delivered  part  of  the  goodm, 
he  has  a  right  to  stop  the  delivery  of  the  rest.  No 
such  case,  as  far  as  I  have  heard,  has  ever  oocncred. 
The  cases  which  have  occurred  have  been  caaes  in 
which  there  has  been  a  change  of  the  relatiooahip 
between  the  carriers  or  the  warehousemen  and  the 
vendee,  and  snob  a  change  of  relationship  as  to 
make  the  carrier  or  the  warehouseman  the  aofeaal 
holder  of  the  goods  for  the  vendee.  In  the  oaaa  of 
Bolton-v.  Lancashire  and  Yorkshire  BaHway  Oomr- 
pany  (13  L.  T.  Bep.  N.  S.  764^  767;  L.  Bep.  1 
C.  P.  431,  440),  Willes,  J.  says  this :  "  Then,  aa  to 
the  alleged  delivery  of  part  of  the  goods^  and  the 
effect  of  that  upon  the  vendor's  right  to  stop  the 
rest :  there  have  been  differmt  expreasionB  of 
opinion  at  various  times  as  to  whether  the  delivoy 
of  a  portion  of  the  goods,  the  snbject  of  an  entin 
oontract,  operates  as  a  oonstmctive  deliveiy  of  the 
whole,  so  as  to  put  an  end  to  the  right  of  stopping 
in  transUii.  It  was  supposed  to  have  been  thrown 
out  by  Taunton,  J.,  that  a  delivery  of  part  operated 
as  a  constrnctive  delivery  of  the  whole ;  but  that 
dootrine  has  since  been  called  in  question  and  dis- 
sented from ;  and  it  is  now  held  tnat  the  delivery 
of  part  operates  as  a  constructive  delivery  of  the 
whole  amy  where  the  delivery  of  part  takes  place 
in  the  course  of  the  delivery  of  the  whole,  and  the 
taking  possession  by  the  buyer  of  that  part  is  the 
acceptance  of  oonstmctive  possession  of  the 
whole."  Now,  in  this  case,  the  fact  seems  to  be 
really  qoite  dear.  There  could  be  nothing  like  a 
oonstnustive  delivery  by  the  captain  of  the  whola 
or  a  constructive  acceptance  of  the  whole  by  the 
vendee.  What  the  effect  might  have  been  if  tha 
whole  freight  had  been  paid  so  that  the  captain 
had  no  lien  whatever  that  he  could  have  ezeraaed 
on  behalf  of  the  owners,  and  the  delivery  bad 
begun — what  difference  that  would  make  it  is  not 
necessary  now  to  say.  It  appears  to  me  quits 
clear  that,  as  there  was  not  actual  payment  ot  the 
whole  of  the  freight,  there  could  not  be  a  oonstmc- 
tive delivery  of  the  whole  of  the  goods,  beoanse 
the  captain  must  be  assumed  not  to  nave  delivered 
the  whole  nntil  he  had  received  the  whole  of  the 
freight,  and  therefore^  if  the  captain  had  not  oca- 
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atmotirely  delivored  the  whole,  it  would  be  im- 
posBiUe  to  8*7  that  the  vendee  had  oonatmctiTely 
aeoepted  a  deuveiy  which  was  never  oonatmctiTely 
made.  I  am  of  opinion,  therefore,  that  in  this 
oaae  there  was  not  sueh  a  oouBtruotiTe  dehvery  by 
the  captain,  and  Booh  a  oonstmctiTe  acceptance  oT 
that  deliTerf  by  the  rendee  aa  woold  amoont  to 
an  aooqitaiice  « the  whole;  that  is  t0  8ay,BUch  an 
aceeptanae  aa  to  prevent  the  vendee  from  refusing 
to  take,  or  to  prevent  the  vendor  from  exercising 
lua  iri^t  of  stoppage  i»  trcmiitu,  the  vendee 
having  beoome  inwuvent.  I  do  not  think  it  makea 
any  difference  that  HCcLaren  was  partner  in  the 
SoG4ch  firm. 

Bkrt,  L  J'. — I  am  of  opinion  that  there  waa  in 
tins  case  a  valid  stoppage  t»  ircntaitu  of  the  goods 
by  the  vendOT  as  against  the  insolvent  vendee  at 
the  time  whoi  UoLami  directed  the  captain  to 
■top  the  delfrerv.  In  my  opinion  the  goods  were 
then  in  the  hands  of  the  shipowner  as  carrier,  and 
llie  irtmaiint  was  not  at  an  end.  The  only  ground 
iqNn  which  it  is  urged  that  the  trtmiiiit  was  at 
an  and  is,  that  tJiere  had  at  that  time  been  a  part 
deliveiy  of  the  cargo.  It  seems  to  me  that  a  part 
delireiy  <^  the  CMgo  or  of  the  balk  of  the  goods 
is  Bot  prtsUt  faeie  a  delivery  of  the  whole,  and 
that  tboae  who  rely  upon  the  part  delivery  as  a 
eonstmotivB  delivery  of  the  whole  are  boimd  to 
Aam  th«t  the  part  ddiveiy  was  made  nnder  snch 
eireiUDstancee  as  to  make  it  a  constructive  delivery 
of  the  whole.  Now  here  it  is  first  objected  that 
MeLaren,  as  a  member  both  of  the  London  house 
and  of  tiie  Scotch  firm,  was  doing  wrong  in 
stopjring  the  delivery,  so  as  to  give  the  Scotidi 
firm  an  qntortaiiity  of  stopping  in  tranritu,  that 
Iw  was  titmbj  making  a  Crendulent  preference ; 
bat  it  was  admitted  by  Mr.  Srown  that  that  de- 
pended npon  whether  the  trantiiua  was  at  an  end, 
whether  ttie[delivei7  in  law  was  complete:  There- 
fore, unless  the  deuvery  was  complete,  there  was 
nothiag  wrong  in  UcLaren  (knowing  that  his 
Icodan  house  was  insolvent)  stopping  the  deli- 
very so  as  to  give  the  Scotoh  firm  the  c^portunity 
of  exeroiBing  their  rights  as  unpaid  vendors.  The 
Scotch  firm  had  the  ziitht  to  stop  in  tranritu, 
imder  the  oiroamBtanoes  of  this  case,  unless  the 
IrMMtliM  was  over.  We  therefore  oome  down,  or 
am  driven  down,  to  the  only  point  in  this  case, 
that  is,  whether  the  traiuUv*  was  over.  Now,  the 
goods  wero  shipped  by  the  Scotch  firm.  They 
were  placed  on  board  ship  to  be  carried  to 
LcBidon,  and  there  dcJivered.  At  the  time  there- 
fan  of  the  delivery  on  hoard  the  goods  were  held 
hf  the  capttun  aa  the  carrier  on  behklf  of  the 
Scotch  firm.  They  were  brought  to  London.  There 
is  a  part  delivBiT.  There  had  been  freight  paid, 
and,  to  mv  mind,  the  captain  was  bound  to  deliver, 
snkss  arOBred  to  the  contrary,  up  to  the  extent  of 
the  prepaid  fMght ;  but  the  moment  he  had  de- 
livered anffidwit  to  satisfy  the  prepaid  freight,  he 
had  his  ben  npon  the  rest  of  the  cargo  for  the 
impaid  freight.  Then  the  captain,  hdding  the 
goods  as  carrier,  delivers  a  part;  but  is  it 
to  be  said,  or  can  it  be  properly  said 
Ihstt  when  he  delivered  a  part,  he  intended 
to  ddiver  the  whole?  If  he  did  intend  to 
deliver  the  whole,  he  intended  to  grive  up  his 
fisn  fbr  his  freight  The  inference  is  directly 
tile  contrary,  iu  a  matter  of  ihst  he  could  not 
have  intended  to  deliver  the  whole,  and  therefore 
when  he  delivered  part  he  did  not  intend  to 
deliver  the  whole,  bnt*  on  Iks  oontniy,  he  ia.-  I 


tended  to  keep  back  the  remainder,  or  part  of  the 
remainder,  in  order  to  secure  his  lien  for  the 
freight.  In  the  some  way  it  does  not  seem  to  me 
that  from  the  mere  fact  of  the  consignee, 
McLaren's  servant,  having  received  a  part,  be 
knowing  that  he  could  not  receive  the  rest  without 
paying  the  freight,  and  there  being  no  evidence 
that  he  offered  fireight  for  the  rest,  it  can  be 
said  that  the  proper  inference  is  that  he  intended 
to  take  the  delivery  of  part  as  the  delivery  of  the 
whole.  It  is  a  mere  ordinary  case  of  takmg  the 
delivery  of  a  cargo  in  consecutive  deliveries.  If 
that  be  so,  the  captain  will  bold  the  nnddivered 
part  of  the  cargo  as  the  carrier,  and  in  that  case 
the  tranriitM  is  not  over.  If  so,  the  Scotch  fijrm 
was  entitled  to  stop  in  irimaHu.  With  regard  to 
the  cases  of  Sluhey  v.  Meyward  and  Hammond  v. 
jMdenem  (■uU  <«p.)>  it  seems  to  me  that  the  ground 
of  ihtdsion  was  that  in  one  case  the  captain 
of  the  ship  had  altered  his  position  from  that  of  a 
mere  carrier,  and  had  undertaken,  with  the  con< 
sent  of  the  assignees  of  the  bill  of  lading,  to  hold 
the  whole  vi  the  cargo  for  them,  and,  in  the  other 
case,  in  the  sante  way,  the  wharfinger,  who  for  a 
time  had  held  for  the  persons  who  pat  the  goods 
into  his  hands,  altered  his  position,  and  he,  with 
the  consent  of  the  person  to  whom  the  g^ods  wero 
transferred,  had  a^eed  to  hold  them,  no  longer 
for  the  persoa  who  had  pat  them  into  his  hands, 
bat  for  the  other  side.  In  both  cases  there 
was  an  attornment,  and  unless  something 
equivalent  to  an  attornment  is  shown  on  the 
{tart  of  the  carrier,  so  that  he  has  altered  his  posi- 
tioD  from  that  of  a  carrier,  and  holds  the  goods  in 
^ann^t)^  Capacity,  it  seems  to  me  that  the  iranritut 
ooald  not  be  at  an  md,  and,  as  long  as  the  carrier 
holds  the  goods  as  carrier,  the  mere  fact  of 
delivery  of  part  does  not  prevent  the  unpaid 
vendor  from  stopping  the  remainder  in  transit*. 
It  seems  to  me  that  any  other  doctrine  would  be 
of  the  greatest  possible  danger  in  mercantile 
transactions.  I  may  say  that  this  case  goes  even 
further  than  a  mere  stoppage  in  tranritit,  because, 
in  my  mind,  the  Mreement  of  the  vendor  and  the 
vendee,  both  of  whom  were  $ui  jwrig,  intended  a 
cessation  of  the  delivery  of  the  goods. 

CoTTOX,  li  J. — Whether  this  case  is  one  of  stop- 
page in  iranriiu  w  delivery  of  the  whole  of  the 
goods,  the  only  question  is  whether  or  no  there 
had  been  a  dehvery  to  McLaren  in  Louden;  that  is 
to  say,  whether  he  had  actual  or  constmctive 
poBsession  of  that  portion  of  the  cargo  which 
remained  in  the  ship,  because^  as  to  the  rest,  I 
understand  it  is  not  disputed.  Now,  in  my 
opinion,  there  is  no  ground  for  the  contention  that 
from  the  very  first  the  captain  was  the  agent  of 
MoLwen  of  London ;  that  is  to  say,  that  when 
those  goods  were  put  on  board  the  ship  they 
came  into  the  possMsion  of  McLaren  of  London. 
That  being  so,  these  goods,  which  were  actually  on 
board  the  ship,  remained  in  the  possession  of  the 
person  who  occupied  t^e  position  of  having  to 
carry  the  goods  and  to  deliver  them  to  McLaren 
in  liondon.  Was  there  aoch  a  delivery  P  Actually 
there  was  none ;  bat  it  is  said  that  there  was  a 
constmctive  ddivery,  and  therefore  oonstmctivo 
possession,  W  Mcuu-en.  Why?  Becaase  it  is 
said,  and  traly,  that  there  was  aotnal  delivery  to 
him  in  London  of  p«1;ions  of  the  caoga  Now  the 
case  might  be  different  possibly  if  the  whole  ot 
the  cargo  had  been  one  entire  manhinwi  hecauae,  if 
»  person  is  allowed  to  take  posaesaionof  one  piece 


Digitized  by 


Google 


iUB— Tol.  XL.,  N.  8.] 


TUiy    JjAW    XIMWO. 


L-BLanjn  i 


Or.  OP  App.] 


GUBTKIS  «.  WOBJCAIA. 


[Ct.  op  App. 


I 


of  a  machine,  it  is  possession  of  the  whole.  It  may 
possibly  be — bnt  I  do  not  deoide  it,  for  it  stands  in 
a  rery  different  position  from  the  present  case — 
that  he  has  got  possession  of  the  entirety  of  which 
he  has  taken  away  an  essential  part.  Bat  here  we 
have  a  cargo  of  a  number  of  different  things  capable 
of  being  estimated  separately  as  to  their  yalae,  and 
in  fact  estimated  in  the  bills  of  lading  as  to  the  par- 
ticnlar  yalae  of  each.  Does  a  delivery  of  a  portion 
of  these  articles,  which  are  in  their  nature  entirely 
separate  one  irom  the  other,  constitute  constrno- 
tive  deliTery  of  the  whole  ?  In  my  opinion,  on 
principle  it  does  not.  It  is  only  a  delivery  of  that 
which  is  pat  over  the  ship's  side  and  into  the 
hands  of  the  consignee.  The  captain  has  a  lien 
for  his  fireight  on  the  remainder,  without  in  any 
way  having  given  them  up.  But  it  is  said  that 
the  decisions  and  authorities  are  against  that 
conclusion.  Now  certainly  no  decision  has  been 
quoted  which  deoides  this  case  in  favour  of  the 
appellant.  Tanner  v.  BooveU  (14  IL  &  W.  28) 
was  said  to  be  a  case  most  in  his  favour;  bat 
it  really  was  no  such  thing.  It  was  only  a  deci- 
sion that,  where  a  consignee  took  part  intending  to 
deal  with  it  separate  from  the  rest  of  the  cargo, 
under  those  circumstances  taking  part  was  not 
taking  the  whole.  But  Mr.  Brown,  I  think,  put 
his  argument,  not  in  words,  but  in  substance, 
thus  :  that  where  there  was  no  evidence  it  must  be 
presumed  that  taking  the  part  was  taking  the 
whole.  In  my  opinion  that  proposition  is  wrong 
in  principle;  bat  has  it  beien  so  decided?  In 
Tanner  v.  Scovell  the  learned  judge  who  delivered 
the  judgment  of  the  coart  (Pollock,  C.B.) 
(14  K  &  W.  at  page  37)  says  this :  "  It  wiU  be 
found  that  the  only  two  cases,  so  far  as  I  have 
looked,  which  bear  the  semblance  of  an  antbo* 
rity  that  a  mere  part  delivery  is  snffident  to 
put  an  end  to  the  right  to  stoppage  tn  tran- 
situ are  Slubey  v.  Heywood  and  Hammond  v. 
Anderson.  In  the  case  of  Binney  v.  Poyntz 
(4  B.  &  Ad.  671),  part  delivery  of  a  portion 
of  a  haystack,  with  intent  to  separate  that  from 
the  remainder,  was  held  not  to  be  snfScient.  In 
Jones  v.  Jones  (8  M.  &  W,  431),  on  the  other  hand, 
this  court  held,  that  the  vendee  (who  was  assignee 
under  a  trust  deed)  took  possession  of  p>irt  oi  the 
cargo  with  the  intention  of  obtaining  possession 
of  the  whole  for  the  purposes  of  the  trust,  and 
therefore  that  such  taking  possession  of  part  did 
put  an  end  to  the  transit ;  but  it  was  lully  ad- 
mitted in  that  case,  that  the  mere  delivery  of  part 
to  the  vendee,  when  he  meant  to  separate  that 
part  from  the  remainder,  did  not  pat  an  end  to  the 
right  to  stop  in  fran«t<u  ....  If  the  vendee  teJces 
possession  of  part,  not  meaning  thereby  to  take 
possession  of  the  whole,  but  to  separate  that  part, 
and  to  take  possession  of  that  part  only,  it  puts 
an  end  to  the  transUus  only  with  respect  to  that 
part,  and  no  more ;  the  right  of  lien  and  the  right 
of  stoppage  in  transitu  on  the  remainder  still 
continue."  Now  the  judgment  in  BUibey  v., 
Heyivard  does  not  say  on  what  special  ground  the 
case  was  decided,  but  only  the  circumstances  of 
the  case  so  decided.  In  Hammond  v.  Anderson 
there  had  in  point  of  fact  been  an  actual  weighing 
by  the  purchaser  of  the  entirety  of  the  cargo. 
How  can  a  man  weigh  a  thing  that  is  not  in  his 
possession  P  That  entirely  pats  an  end  to  any 
general  proposition  in  favour  of  the  appellant 
being  deduced  from  those  two  cases.  Then  the 
■^se  of  Jones  v.  Jones,  which  has  been  referred 


to,  looks  a  little  more  like  a  case  which  woald 
have  maintained  the  general  proposition.  Bat*  it 
was  decided  upon  the  documents  in  that  case,  wd 
the  court  came  to  the  oonolasion  as  a  matter  of  £tcb 
that  there  was  an  intention  to  take  the  whole  when 
part  only  was  actually  taken  out;  and,  that  being 
so,  that  case  is  an  anthorit^  that  where  a  man 
taking  part  shows  an  intention,  aoqaiesoed  in  by 
the  carrier,  to  receive  and  take  possession  of  the 
whole,  that  is  a  oonstractive  possession  of  the 
whole  by  the  acqaiescence  of  both  parties.  It 
does  not  in  any  way  support  the  propiosition  that 
a  mere  delivery  of  a  part  of  the  cargo,  such  as  in 
the  present  case,  can  be  looked  upon  as  a  con- 
structive delivery  of  the  whole,  or  as  patting  the 
consignee  in  oonstractive  poBsession  so  as  to 
defeat  the  lien,  and  also  defbat  the  ri^ht  to 
stop  tn  transitu,  or  the  right  of  the  consignor  if 
he  desires  onder  the  drcumstances  to  put  an  end 
to  the  contract 

Jakss,  L.J.— I  think  that,  having  had  the  ad- 
vantage of  hearing  the  jadgments  of  my  learned 
brothers,  I  may  say  that  our  decision,  npon  which 
we  are  unanimous,  will  be  expressed  thus  :  That 
where  goods  are  placed  in  the  possession  of  a 
carrier  to  be  carried  for  the  vendor  to  be  delivered 
to  the  purchaser,  the  iramsittu  is  not  at  an  end  so 
long  as  the  carrier  continaes  to  hold  the  goods  as 
carrier,  and  is  not  at  an  end  until  the  carrier,  by 
agreement  between  himself  and  the  consignee, 
agrees  to  hold  the  |;oods  for  the  consignee,  not  as 
carrier,  bat  as  his  agent.  And  of  coarse  the 
same  principle  will'  apply  to  a  warehouseman  or 
wharfinger. 

Appeal  aeeordingly  dismissed  with  cost*. 

Solicitors  for  the  appellant,  LinkUUer,  Hack' 
tpood,  Addison,  and  Brown. 

Solicitors  for  the  respondent,  West,  King  and 
Co.  

Friday,  Dee.  20, 1878. 
(Before  Jahbs,  Baooallat,  and  Texsioir,  L.JJ.) 

GUBTBIS  V.  WOBllAU).  (a) 
Conversion — PersonoiUy  directed  to  be  invested  •» 

land — Intestacy — Beal  or  persotud  estate. 
Where  a  testator  directs  his  residttary  personal 
estate  to  he  laid  oiU  in  land,  to  be  held  on  trusts 
tohieh  ultimately  fail,  land  purchased  before  the 
failure  of  the  trusts  is  taJeenoy  the  next  of  kin  as 
real  estate. 
Decision  of  Jessel,  M.B.  affirmed. 
Head  v.  (>odlee,  Beynolds  v.  Gi^odlee  (Johns.  536), 

overruled. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls. 

Greoree  Great  died  in  1818,  having  by  his  will 
devised  his  real  estate  in  strict  settlement, 
limiting  life  estates  to  certain  persons,  with  re- 
mainders to  their  sons  successively  in  tail  male^ 
with  an  ultimate  remainder  in  fee  to  a  person 
who  died  in  the  testator's  lifetime,  and  on  whose 
death  the  testator  had  made  a  codicil  substi- 
tuting another  devisee ;  this  substituted  devise 
he  revoked  by  a  subsequent  codicil,  and  directed 
that  the  remainder  of  the  fee  simple  of  all  his 
landed  estates  should  go  in  such  way  as  the  law 
might  direct.  And  he  directed  the  trustees  of 
his  will,  whom  he  also  appointed  his  ezeoatora,  to 
lay  oat  his  residuary  personal  estate  in  the  por- 

(a)  Beportad  by  H,  Fiat,  £gq„  Burliter^t-Law. 
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duue  of  freehdd  and  oopyludd  estates  to  be  settled 
to  the  same  uses. 

AH  the  tenants  for  life  snrviTod  the  testator, 
and  died  wiUiont  issue,  the  last  snrriTor  dying  in 
1870. 

The  next  of  kin  of  the  testator  at  his  death 
wen  Edward  Walker,  who  died  in  1820,  and 
Benjamin  Walker,  who  died  in  1827. 

Edward  Walker  derised  his  real  estate  to  his 
son  Qeoi^  Walker  absolntel^,  and  Benjamin 
Walker  died  intestate  as  to  his  residoaiy  real 
estate,  leaving  George  Walker  his  heir-at-law. 
George  Walker  subsequently  died,  liaTing  devised 
bis  zieal  estates  to  trustees  who  were  parties  to 
the  present  snit. 

Oonsiderable  smns,  forming  part  of  the  tes- 
tator's residuary  personal  estate,  after  payment  of 
debts,  Sto.,  were  mrested  in  the  purchase  of  free- 
hold and  copyhold  estates  at  various  times  between 
1821  and  1870.  Such  freehold  and  copyhold 
eitates  were  for  the  most  part  respectively  con- 
veyed and  snrrendered  to  trustees  to  the  uses 
declared  by  the  will  and  codicils  concerning  the 
devised  estates. 

The  last  of  these  purchases  was  completed  after 
the  death  of  the  last  surviving  tenant  for  life,  but 
the  contract  had  been  onteved  into  before  Us 
death. 

This  action  was  brought  for  the  administration 
of  the  testator's  estate,  and  by  an  order  made  on 
the  13th  Nov.  1876  it  was  declared  that,  according 
to  the  true  construction  of  the  testator^s  will  and 
codicils,  and  in  the  events  which  had  happened,  he 
had  died  intestate  as  to  the  corpus  of  his  residuary 
personal  estate,  and  that  his  next  of  kin,  aooordinj; 
to  the  Statute  of  Distributions,  living  at  his 
death  were  entitled  to  such  corpus. 

A  summons  was  taken  out  by  the  heir-at-law 
<A  such  next  of  kin,  asking  for  a  declaration  that 
the  corpus  of  the  residuary  personal  estate  de- 
volved as  renl  estate,  and  the  summons  was  heard 
in  IJaroh  1878  before 

JtssxL,  tlLR.,  who  delivered  judgment  as 
follows : — The  point  which  I  have  to  consider 
and  decide  is  this :  A  testator  directed  his  trustees 
— for  although  the  same  persons  may  have  been 
appointed  executors  they  are  for  tuis  purpose 
trostees  and  trustees  only — to  lay  out  his  re- 
Bidnary  personal  estate  in  the  purchase  of  real 
estate,  freeholds  and  copyholds,  to  be  settled  to 
certain  uses,  comprising  a  long  series  of  limita- 
tions. The  residue  was  ascertained — that  is,  the 
testator's  debts  and  legacies,  and  funeral  and 
teBtamentary  expenses,  were  all  paid— and  then  the 
residue  was  at  different  times  laid  out  by  the 
trustees,  pursuant  to  the  will,  in  the  purchase  of 
freehold  and  copyhold  estates,  which  were  con- 
veyed so  as  to  vest  the  legal  estate  in  the  trustees. 
That  being  m^  the  limitations  took  effect  to  a 
certain  extent,  and  then  by  reason  of  failure  of 
issue  of  the  tenants  for  life,  the  ultimate  limita- 
tions failed,  and  there  arose  a  trust  for  somebody. 
Now  for  whom  P  Acoordins  to  the  doctrine  of  the 
Court  of  Sqoity,  settled,  if  I  may  say  so,  by  the 
well-known  case  of  Adiroyd  v.  Bmithaon  (1  Bro. 
C.  C.  503] — for  it  has  always  been  the  law  of  this 
court  since — this  kind  of  conversion  is  a  conver- 
Don  for  the  nurposes  of  the  will,  and  does  not 
aSect  the  rignts  of  the  persons  who  take  by  law 
independent  of  the  will.  If,  therefore,  there  is  a 
trust  to  sell-  real  estate  for  the  purposes  of  the 


will,  and  the  trust  takes  effect,  and  there  is  an 
ultimate  beneficial  interest  uniUsposed  of,  that 
undisposed-of  interest  goes  to  the  heir.  If,  on 
the  other  hand,  it  is  a  conversion  of  personal 
estate  into  real  estate,  and  there  is  an  \tltimate 
limitation  which  fails  of  taking  effect,  the  interest 
whioh  fails  results  for  the  benefit  of  the  persons 
entitled  to  the  personal  estate,  th^  is,  the  persons 
who  take  under  the  Statute  of  Distributions  as 
next  of  kin.  Their  right  to  the  residue  of  the 
personal  estate  is  a  statutory  right  independent  of 
the  will.  The  result  is,  that  in  the  case  I  put  there 
is  a  trust  for  the  next  of  kin.  How  anyone  could 
imagine  it  was  a  trust  for  anybody  else  it  is  diffi- 
cult to  understand;  and,  had  i  not  been  referred 
to  the  judgment  of  a  very  eminent  judge  on  this 
subject,  I  should  have  uaid  it  was  impossible  to 
understand  it.  There  oerbunly  is  authority  for 
saying — a  single  authority,  and  an  authority 
Btan^g  alone — that  the  ultimate  trust  is  not  for 
the  next  of  kin,  but  for  the  executors.  Why? 
The  executors  have  ceased  to  have  anything  what- 
ever to  do  with  the  matter.  They  have  paid  over 
the  legacy  to  the  l^atee,  who  nwpens  to  be  a 
legatee-trustee,  and  who  holds  it  oy  law,  under 
the  Statutes  of  Distribution,  as  trustee  for  the 
next  of  kin,  and  no  one  else.  Sy  what  process  of 
reasoning  any  other  result  can  be  amved  at  I 
have  been  unable  to  discover.  The  decision  to 
which  I  have  referred  is  one  whioh,  to  my  mind, 
is  ntterW  opposed  to  the  whole  law  upon  the  sub- 

1'eot.  Then  the  next  question  whioh  arises  is, 
low  does  the  heir«t-law  in  the  first  case,  or  the 
next  of  kin  in  the  second,  take  the  undisposed-of 
interest  P  The  answer  is,  he  takes  it  as  he  finds 
it.  If  the  heir-at-law  becomes  entitled  to  it  in 
the  shape  of  personal  estate,  and  dies,  there  is  no 
equitable  reconversion  as  between  his  reel  and 
personal  representatives,  and  consequently  his 
.executor  takes  it  as  part  of  his  personal  estate. 
Un  the  other  hand,  if  the  next  of  kin,  having 
become  entitled  to  a  freehold  estate,  dies, 
there  is  no  equity  to  change  the  freehold  estate 
into  anything  else  on  his  death :  it  will  go 
to  his  devisee  of  real  estate,  or  to  his  heir-at-law 
if  he  has  not  devised  it,  and  will  pass  as  real 
estate.  As  to  that,  there  is  no  question,  no  doubt, 
no  difficulty.  No  one  has  snggested  any  other 
principle,  and  even  in  the  case  cited,  Beynoldt  ▼. 
Oodlse  (Johns.  536,  582),  it  was  admitted  that  that 
was  the  principle,  and  the  only  point  of  difference 
or  distinction  snsgested  was  that  which  appears  to 
me  to  be  opposed  to  the  whole  law  on  this  subject, 
namely,  that  there  was  an  ultimate  trust  for  the 
executors,  and  not  for  the  next  of  kin.  As  that  does 
not  seem  to  me  to  have  any  foundation,  and  as  it 
appears  to  me  to  be  opposed  to  both  principle  and 
authority,  I  do  not  oonsider  myaelf  bound  to 
follow  that  decision,  and  I  may  say  that  I  am  very 
glad  to  fiod  I  can  invoke  the  very  same  judgment 
of  the  very  same  judge  for  the  purpose  of  showine 
that  I  am  not  bound  to  foUow  it ;  for  being  referred 
to  a  decision  of  another  judge — the  Master  of  the 
Bolls — given  several  years  before,  he  said  that  that 
decision  was  not  obligatory  upon  him ;  bat  that,  as 
he  thought  it  consonant  with  sense  and  reason, 
and  sound  law,  he  chose  to  follow  it.  Unfortu- 
nately I  do  not  entertaia  the  same  view  as  regards 
this  authority,  and  therefore  I  am  unable  to 
follow  it. 
A  declaration  was  accordingly  made : 
That  all  the  real  estate  bought  or  ooatraoted  to  he 
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bon^it  before  the  death  af  the  laat  tenant  for  life 
paaaed  to  Edward  Walker  and  Benjamin  Walkar,  the 
next  of  kin  of  the  said  teeiator,  aa  nal  estate  in  eqtutl 
mojgtiea,  and  that  Geoive  Walker  became  entitled  to  one 
of  such  moieties  aa  l£e  derisee  of  the  said  Edward 
Walker,  and  to  the  other  moietv  as  the  heir-at-law  of  the 
said  Benjamin  Walker  at  Us  (Benjamin  Walker's)  death, 
and  that  both  of  snefa  moieties  passed  to  the  deviseea  of 
th»  real  aotstes  imder  the  -mil  of  the  said  Gaorga 
Walker. 

Tram  this  decisioii  the  legal  personal  reporeBen* 
tativMi  of  Benjamixi  Walker  aippewled. 

Ohfitty,  Q.C.,  Inee,  Q.G.,  and  G.  Murray  for  the 
appellant. — The  oaae  of  Oogam  ▼.  Stephent,  before 
Lrad  Gottenham  while  at  the  Bolls  (5  L.  J.,  17  Ch.), 
setUed  Uiat  land  pnrohaaed  under  a  dittsctioa 
to  inveat  money  in  land  to  be  settied  to  nses  which 
fail  to  take  eBieat  ^oea  on  snob  foilore  to  tiie 
testator'B  next  of  km.  The  qaestion  hero  is, 
whether  the  nert  of  kin  take  it  as  realty  or  as 
perBonaHy.  Sead  y.  GecUee,  Beyiwlds  y.  Gedlee 
(Tohiis.  536)  is  a  distiaot  anttiority  that  they 
take  it  aa  personalty,  and  thai  deoision,  which  was 
prononnoed  by  snoh  on  eminent  jndge  as  Wood, 
V.C.,  ao  lonff  ago  as  1859,  on^ht  not  now  to  be 
Overruled.  Oogam  t.  BtepheTu  is  not  nnfayonrable 
toonrTiew. 

Davey,  Q.G.,  Bagshavie,  Q.G.,  Bomer,  and 
Sna^e,  for  the  respondents,  were  not  called 
upon. 

Jakes,  L.J. — I  have  no  doubt,  in  my  own  mind, 
as  to  the  proper  decision  to  be  arrived  at  in  this 
Okie.  Wiui  all  deference  to  the  jad^ent  of  Lord 
Satherley  in  Beynolds  v.  Oodlee,  it  la  impossible, 
I  think,  to  arrive  at  any  other  conclusion  than 
that  at  which  the  Master  of  the  Bolls  has  atrived 
in  tins  case.  The  principle  is  this,  as  settled  ia 
the  case  of  Oogtm  v.  Stephens,  if  it  required  settle- 
ment :  that  what  was  tJie  right  role  as  between 
llie  real  and  personal  estate  where  land  was 
directed  to  be  sold,  was  also  the  right  role  as 
between  the  two  estates  in  like  converse  case ;  that 
is  to  say,  where  money  is  directed  to  be  laid  out  in 
Hbs  psrchase  of  land,  and  the  purpose  fbr  whidi 
that  land  was  required  foiled,  the  land  went,  on 
tiie  f^ure  of  the  purpose,  to  the  persons  who  were 
beneficially  entitled  to  the  personal  estate ;  but, 
where  there  is  no  trust  remaming  to  be  performed, 
and  the  executors  have  entirely  disohareed  them- 
selves firom  every  executorial  duty  whatever,  it  ia 
absurd  to  say  that  the  land  is  to  go  back  to  them 
upon  trust  for  the  persons  entitlea  to  the  personal 
estate.  It  goes  directly  to  the  parsons  beneficially 
»fnHk^^A,  that  is  to  say,  to  the  next  of  kin,  just 
a?  the  heir-at-law  would  take  the  proceeds  of 
sole  of  real  estate  on  failure  of  the  purposes  for 
iHudh  it  was  directed  to  be  sold.  The  same  prin- 
dple  applies  in  both  cases.  The  principle  is  this, 
that  wnere  you  trace  property  to  a  man  there  is 
ao  equity  between  his  diflerant  classes  of  represen- 
tatives  as  to  altering  the  position  in  which  that 
property  is.  If  it  is  money  arising  from  the  sale 
of  land  it  remains  money ;  that  is  to  soy,  the  heir- 
at-law  of  the  person  who  has  become  beneficially 
entitled  to  it  has  no  right  to  have  it  reconvertoa 
into  land.  If  it  is  Itna  purohased  under  a  direc- 
tion to  invest  in  land,  the  persons  interested  in 
thepersonal  estate  of  the  persons  who  have  become 
entitled  to  it  as  next  of  km  have  no  right  to  have 
it  reconverted  into  money.  This  property  must 
remain  exactly  as  if  it  vested  in  the  heir.  It 
comes  to  the  next  of  kin  in  the  shape  of  real 
estatQ,  and  their  personal  representatives  have  no  I 


equity  to  have  it  reconverted  into  personalty,  but 
it  must  go  to  the  heirs  or  devisees  of  the  next  of' 
kin,  according  as  they  died  intestate  or  testate. 
The  decision  of  the  Il&ater  of  the  Bolls  must  be 
affirmed. 

6A&aAi.i^T,  L.J. — I  entirely  assent,  and  for  the 
same  reasons. 

Thebisek,  L.J. — I  am  of  the  same  opinioB. 
Jfpeal   cuxordinghj  diemuaed  ;  eostt  of  aU 
parties  otU  of  the  estate. 

Solicitors  for  the  appelant,  Etehank  and  Par- 
tington. 

Solicitors  for  the  respondents,  G.  L.  P.  Eyre 
and  Oo.  

Nov.  16  ami  23,  1878. 
(Before  Jaitbs,  BA.GaAU.A.T,  and  Thxsigisb,  L.JJ.> 

Bo  CuxuB.  (a) 
Praetiee — Lunacy — Vetting    order — IVtwfes    Act 

1850  (IS  #■  14  Viet.  «.  60),  «.  5. 
The  twrviving  trustee  of  a  settlement  haoing  become 
ofwnsottnd  mind,  the  persons  henefieidUy  enix&ei 
to  a  sum  of  consols  comprised  in  the  settlement' 
presented  apetUionin  Vunaey  for  an  order  vett- 
ing in  ihem  the  right  to  traSuifer  ike  riods  mnd 
reeeUte  the  dioidenils. 
Held,  thai  the  order  could  not  he  made,  as  it  was 
the  settled  rule  not  to  admiim»ter  trusts  in  hmaoy ; 
hut  that,  on  the  petition  being  amended  and  inr 
iitfded  in  the  Chaneery  Division  as  wM  as  •» 
Lmnaey,  and  afidaoits  of  fitness  being  produced, 
€mor^votUdoe  made  opponMng- the  fstiHonsirs 
trustees  of  the  tetOemant,  and  vesting  tn  them,  m» 
such,  the  right  to  tranter  Ae  gtotk  and  ree»it»Aif 
dividends. 
This  was  a  petition  presented  in  Lunacy  tmder  the 
following  ciroumstcmoes : 

By  a  marriage  sefAlement,  dated  the  13th  Jvly 
1827,  a  sum  of  10,0002.  Oonsols  was  vested  in  thrw- 
tmsteea  upon  trust  for  Mr.  Cnrrie  for  life^  ami 
after  the  determination  of  that  trust,  upon  tnufr 
for  Idzs.  Currie  for  liJb,  and  subiect  to  those 
trusts,  for  the  children  of  the  marriage,  and,  ia 
default  of  issue,  for  Mr.  Gnrrie  absolutely. 

By  the  same  sottlemmt  a  sum  of  2860L  Niav 
Three  per  Gent.  Annuities  was  vested  in  t^  saMB 
trustees  upon  the  same  trusts,  except  that  MJra. 
Gurrie  took  the  first  life  intereat,  and  the  ultimate 
tonst  was  for  her  absolutely. 

There  was  no  issue  of  the  marriage. 
Mr.  Cnrrie  died  in  1873,  havi^  by  his  will 
■appointed  Mrs.  Onrrie  and  two  other  persons  has 
executors,  and  bequeathed  his  residmry  persoMal 
estate  to  Mrs.  Onrrie  absohitohr. 

The  Burviving  tmatee  of  the  marriage  iiefctl*- 
ment  having  beoome  of  unsonad  mind,  though  not 
so  found  by  inqaiaition,  the  three  exeontors  of 
Mr.  Ourrie's  will  presented  the  present  petition  ia 
Lunacy  prayiag  that  tiie  right  to  transfer  the  S1860L 
New  Three  per  Gent.  Annuities,  and  to  recairB 
the  dividends  due  or  to  accrue  due  thereon,  mishfe 
vest  in  Mrs.  Currie  for  her  own  benefit,  aiid  that 
the  right  to  transfer  the  10,0O0L  Gonsols,  and  to 
receive  the  dividends  due  or  to  accma  doe 
thereon,  might  vest  in  the  three  petitioners  as  tb» 
legal  personai  representatives  of  Mr.  Cnrrie. 

Jn^ie  Joyee  for  the  petitiomers. — ^The  court  haa 
power,  under  the  5th  section  d  the  Trnateea  Ant 
1850,  to  make  the  order  prayed  for.    A  simikr 

(a)  Beportetl  t>7  H.  FsiT,  Esq.,  Buziatar«t-IiBW, 
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order  iru  made  in  Be  White  (L.  £ep.  5  Ch.  698). 
■Healao  dtad 

JE>  parte  Sradilum,  2  De  G.  M.  &  O.  900. 

Jakes,  L.  J. — Yoa  are  really  aekin^  ua  to  ad- 
minuter  a  truBt  in  lunacy,  which  it  »  oar  settled 
mk  never  to  do.  We  therefore  cannot  make  the 
order  asked.  Bat,  as  the  i^davita  trMoh^haye 
been  filed  show  that  the  petitioners  ore  proper 
persons  to  be  appointed  new  trustees  of  the  settle- 
ment, we  can  make  an  order  appointing  them  new 
tnatees,  and  vesting  the  risfht  to  transfer  the 
sums  of  stock  in  them  as  anoh  trustees,  upon  the 
petition  being  amended  for  that  purpose  and  in- 
titnled  in  the  CSianoezy  Division  as  well  as  in 
iLnnacy. 

Basoaliat  and  Tbesigsb,  L. JJ.  ooncorred. 

Nov.  23. — The  petition  having  been  amended  as 
'SQggested,  the  Court  now  made  an  order  appoint- 
ing the  petitioners  new  trustees  of  the  settlement, 
■and  vesting  in  tlwm  the  right  to  transiier  the  sums 
of  stock,  and  to  receive  the  dividends. 

Soliaitor :  F.  L.  Soames. 


Bahnrday,  Jan.  11. 

(Before  Jawes  and  Baoqallat,  L.JJ.) 

Be  "lVf»4»»i^  (a) 

Lmnaey — Deaih  of  Itmatie— Costs  of  mqvitiivm — 
iMmaey  EeguUOian  Act  1862  (25 ^ 26  Viel.c  86), 
«.  11. 

The  eottrt  has  xurUdieiion,  under  the  Uih  section  of 
Ae  Ijwnaey  Regulation  Act  1862,  to  order  costs, 
which  have  been  properly  incurred  for  the  protee- 
Ho»  of  a  hmatic  <mm2  of  his  property,  to  he  paid 
out  of  the  Vmams  estate,  aUhough  the  hmaUc  has 
died  before  the  appoiniment  of  a  aomwwftee,  omd 
there  are  no  fvmds  in  court. 


This  was  a  petition  in  Lunacy  asking  for  the  pay- 
ment out  of  a  deceased  lunatic's  estate  of  the 
costs,  ohargee,  and  expenses  of  the  proceedings 
in  the  lunacy,  taken  under  the  following  cir- 
cumstances: 

On  the  17th  Jan.  1878,  on  a  petition  presented 
by  M.  A.  Meares,  an  inquisition  in  lunacy  was 
directed  concerning  Eleanor  Mearee,  an  alleged 
famatic. 

On  ihe  Ttii  Feb.  1878,  the  inquisition  was  taken, 
and  ESleanor  Meares  was  found  to  be  of  unsound 
mind,  bnt  she  died  before  any  committee  of  her 
person  or  estate  had  been  apf>ointed. 

While  sane,  Eleanor  Meares  had  made  a  will, 
by  which  she  appointed  an  executor,  and  gave 
•U  her  property  to  a  relative  who  predeceased 
her,  80  that  her  property  went  to  her  next  of 
kin. 

The  executor  having  reiiiBed  to  pay  the  costs  of 
the  proceedings  in  lunacy,  M.  A.  Meares,  who  was 
one  of  the  next  of  kin,  presented  the  present 
petition  for  payment  of  the  costs  out  of  the 
hmatic's  estate. 

There  was  no  fund  in  coort. 

Deeimus  Slurges  for  the  petitioner. — The  court 
has  jurisdiction  to  make  the  order  under  the  11th 
section  of  the  Lunacy  Begulation  Act  1862,  which 
provides  that  costs  of  this  kind  ma;^  be  ordered 
to  be  paid,  either  fay  the  party  or  parties  who  shall 
have  presented  the  petition,  or  by  the  party  or 
parties  opposing  the  petition,  or  out  of  the  estate 
of  tbe  alleged  lunatic 

Id  Sspnttad  ij  H.  Put,  Bwi.,  Bariatar^t-Lkw. 


FreeiUng  tar  the  ezeeator. — The  Uth  section 
applies  only  in  the  lifetime  of  the  lunatic.  The 
lunatic  being  dead,  and  no  part  of  her  property 
being  under  the  control  of  the  court,  tne  court 
has  no  jurisdiction  to  make  anjr  order  affecting 
it,  or  interfering  with  the  administration  of  the 
estate. 

Deetmu*  Stwrges  in  reply. — The  costs  ware  in- 
curred for  the  mrotection  of  the  lunatic  and  her 
estate.  [Jambs,  L.J. — What  jurisdiction  have  we 
to  make  the  order  P  Baosallay,  L.J. — Have  you 
any  authority  where  the  court  has  ordered  the 
payment  of  such  costs  after  the  death  of  the 
lunatic,  there  being  no  fund  in  court  P]  An  order 
such  as  we  ask  for  was  made  in  Be  i}— —  (L.  Bep. 
10  Ch.  75).  [Jahbs,  L.J.— There  the  allegad 
lunatic  was  alive.  Heore  she  is  dead.]  That  Buubes 
no  difference  in  principle;  her  executor  is  before 
the  court. 

Jahbs,  L.  J. — I  find  a  case  of  WiMiams  v.  Wentb- 
worth  (5  Beav.  325),  which  is  in  favour  of  the 
petition.  The  head-note  is  this:  "The  lanrwill 
raise  an  implied  contract,  and  give  a  valid  demand 
or  debt  against  the  lunatic  or  his  estate,  for 
moneys  expended  for  the  necessary  protection  of 
his  person  and  estate.  Under  a  commission  of 
lunacy,  A.  B.  was,  upon  inquisition,  found  lunatic, 
and  the  verdict  was  confirmed  upon  the  trial  of  a 
traverse.  Before  the  costs  had  been  ordered  io 
be  laised,  A.  B.  died  ;  Held,  that  under  the  8  &  4 
WilL  4,  a  104,  Uie  real  estate  of  the  lunatic  was 
liable  for  the  costs  of  the  proceedings."  It  oueuiu 
to  me,  therefore,  that  we  nave  power  to  madie  tiiis 
order,  and  as  these  costs  were  properly  inoarrad 
for  the  protection  of  this  lunatic  and  her  estate, 
they  most  be  paid  oat  of  her  estate. 

Baooallat,  L.J.  conaiRTed. 

Freelmg  sng|;ested  that  there  should  be  an 
order  for  taxation  of  the  costs,  and  a  declaration 
that  the  costs  were  properly  incurred  for  the 
protection  of  the  lunatic  and  her  estate,  and 
should  be  paid  out  of  her  estate  in  due  oouise  of 
administration. 

Order  accordingly. 

Solicitors  for  the  petitioner,  OtueoUe,  Wadham, 
and  Daw,  agents  for  O'Bonoghue  and  J»son, 
Bristol. 

Bolicitor  for  the  respondent,  Charles  Appleyard. 


Wednesday,  Jan.  29. 

(Before  Jessbl,  M.B.,  Jahbs  and  Bbahwbll,  L. JJ.) 
BrsTON  V.  ToBDT.  (a) 

Trial  hy  jury— Action  in  Ohaineery  Dwieion — 
Alleged  fraud— Dieoretion  of  judge  of  first  in- 
sUmee— Judicature  Act  1878,  s«.  84,  42— EmIm 
ofOourt  1875,  Order  XXXVI.,  rr.  8,  26. 

In  an  action  to  have  an  agreement  set  aside  on  the 
ground  of  fraud,  the  plaint^  gam  notice,  wnder 
BuUs  of  Court  1875,  Order  XXXVI.,  r.  3,  of  trial 
by  a  judge  and  jury.  The  drfendant  gam  notiee 
of  motion  to  hone  Hie  action  tried  without  a  jury, 
and  ihe  Vice-OhamceUor  to  whose  eourl  the  action 
was  attached  ordered  aeeordingl/y. 

Held  on  appeal,  thai  the  Tice-Ohaneellor  had  easr- 
dsed  a  sound  discretion,  and  that  the  ease  toos 
more  fit  for  a  judge  than  a  jury. 

Order  XXXVI.,  r.  26,  gives  the  court  a  discretion 
in  (tU  eases  of  fraud,  or  such  as  raise  questions 
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u3tieh  before  the  Jvdieaiwe  Act*  eame  into  force 
were  properly  loithin  the  jwritdietUm  of  the  Uourt 
of  Ohimeery,  to  order  ikem  to  be  tried  without  a 
jury,  and  Mte  eottri  if  not  bound  in  mtd^  a  ease  to 
attow  ajvry  atiheinetanee  of  the  plaint^*. 

The  Court  of  Appeai  vnO.  only  interfere  v>i&  the 
discretion  of  a  primary .  judge  <u  to  how  a  case 
before  him  ought  to  be  tned,  when  it  differs  from 
his  opinion  upon  a  ^nt  of  law  affecting  the 
exercise  of  that  discreaon. 

This  was  an  appeal  by  the  plaintiff  from  an  order 
of  Malins,  Y.G.,  refaaing  to  allow  the  action  to  be 
tried  bj  a  judge  and  jary.  The  action  was  brought 
to  set  aside  an  agreement  for  the  sale  of  a  patent 
by  ^  defendant  to  the  plaintiff  on  the  ground  of 
frnnd,  and  was  therefore  one  of  those  actions 
assigned  to  the  Choaoery  Division  by  the  Jndica- 
tnre  Act  1873,  s.  34,  and  as  to  which  the  court 
bad  a  discretion  whether  the  trial  shonld  take 
plaoebeforeajary,byrale26of OrderXXXYL  On 
the  12th  Dec.  1878  the  plaintiff  gave  notice  of  trial 
by  a  judge  and  jury  in  Middlesex,  and  also  notice 
of  his  intention  to  have  the  case  tried  before  a 
special  juiy.  The  defendant  gave  notice  of  motion 
to  have  the  action  tried  without  a  jury  by 
Malins,  Y.C.,  to  whose  court  it  was  attached. 
The  facts  and  arguments  are  folly  set  forth  in  the 
judgment  of  the  court  below. 

Maubs,  Y.G. — ^This  is  an  action,  commenced  in 
Jan.  1877.  The  plaintiffs  are  stated  to  be  a 
syndicate  established  for  the  purpose  of  maJdng 
an  agreement  with  the  defendant,  M.  Tobin,  to 
Tmrcnnse  from  him,  in  consideiation  of  3000i.  to 
De  paid,  and  which  I  understand  has  been  paid, 
and  30002.  more  to  be  paid,  which  I  nnderatand 
bas  not  been  paid,  certain  patents ;  and  that 
aaraement  was  dated  April  15,  1876.  The 
luaintiffs  allege  that  they  nave  been  defrauded 
by  the  defendant,  and,  in  fact,  cheated  out  of  their . 
money ;  and  they  have,  therefore,  a  right  to 
recover  it  back.  The  prayer  is  to  have  it  declared 
that  the  said  agreement  was  obtained  by  the 
fraudulent  representations  of  the  defendant,  and 
to  have  the  said  agreement  delivered  up  to  be 
cancelled ;  for  the  repayment  of  the  sum  of  30002. 
paid  by  the  plaintiffs,  with  interest  from  the  day 
of  payment ;  damages  for  the  loss  sustained  by  the 
plaintiffs  through  the  said  misrepresentations,  and 
such  further  relief  as  to  this  honourable  court 
may  seem  good.  Now  there  are  four  heads  of 
rebef,  and  Ithink  that  three  of  them,  at  all  events, 
might  have  been  the  subject  of  an  action  at  law ; 
viz.,  the  repayment  of  the  30002.  paid,  damages 
for  the  loss  sustained,  and  such  other  relief  as  the 
court  might  think  fit  to  give.  The  only  justi- 
fication for  coming  to  this  oonrt  was  that  the 
agreement  was  obtained  by  fraud,  and  they  wanted 
the  agreement  delivered  up  to  be  cancelled.  Now 
I  take  it  to  be  dear  that,  when  a  man  obtains 
money  from  another  by  fraud  and  misrepresenta- 
tion, if  he  can  prove  that  fact,  he  can  recover  the 
money  back  in  an  action  at  law,  and  when  he  has 
made  an  agreement  in  writing,  under  which  the 
money  was  paid,  or  under  which  the  money  has  to 
be  paid,  there  is  no  occasion  whatever  for  his 
conung  into  this  Court  to  have  the  instrument 
delivered  up  to  be  cancelled.  It  is  a  case  which 
occurs  every  day  in  the  courts  of  law  and  equity, 
and  it  is  a  case  in  which  the  plaintiffs  might  have 
maintained  an  action  against  Tobin  at  law, 
and  there  was  no  occasion  whatever  for  their 


coming  into  this  oonrt,  unless  it  was  that  they 
preferred  this  as  the  tribunal  to  decide  between 
them.    The  great  argument  that  Mr.  Glasse  has 
urged  is,  that  the  plaintiffs  were  obliged  to  oome 
into     this     court      under     the    rules    of     the 
Judicature     Act,    because    the    jurisdiction    is 
assigned   to    this   court    in    all    cases    for    th» 
rectification  or  canoellation  of  written  instruments  ; 
and  if  the  cancellation  or  rectification  of  a  written 
instrument  had  been  absolutely  essential  to  the 
relief  they  sought,  then  I  should  think  there  was 
a  justification  for  coming  here ;  but,  as  I  am  dearly 
of  opinion  that  no  rectification  or  cancdlation  was 
necessary  in  this  case,  they  were  not  obliged  to 
come  here,  but  might  have  gone  to  any  of  the 
common  law  divisions.      Now  these  observations 
are  only  important  on  this  point,  that  there  being 
two  branches  of  the  law  to  which  the  plaintiffs  might 
resort,  either  the  Common  Law  Division  or  the 
Chancery  Division,  they  have  selected  the  ChanoeTy 
Division.  Having  thus  selected  their  own  tribunal, 
which  I  am  dearly    of   opinion  they  were  not 
obliged  to  do,  very  strong  reason  must  be  shown 
why  the  jurisdiction  shonld  again  be  shifted  beforo 
I  can  accede  to  such  an  application.    But,  inde- 
pendently of  these  considerations,  this  is  a  case  for 
recovering  money ;  in  other  words,  setting  aside  » 
tiansaction  on  the  ground  that  it  was  brought 
abont  by  firaud.    Now,  as  I  pointed  out  in  the  case- 
of  Back  V.  Hay,  that  is  peculiarly,  and  always  has 
been  considered  peculiarly,  the  jurisdiction  of  the 
Court  of  Chancery  when  that  court  existed,  and 
the  jurisdiction  and  business  of  this  court  now 
that  it  is  simply  called  the  Chancery  Division. 
There  are  no  cases  of  fraud,  however  complicated, 
difSoult,  and  lengthy,  which  this  court  has  not  been 
in  the  habit  of  dealing  with,  and  which  it  does  not 
deal  with  almost  constantly.    It  is  therefore,  and 
alfvays  has  been  considered,  the  peculiar  tribunal 
for  trying  these  questions ;  and  I  could  not  send  a- 
case  like  this  to  be  tried  by  a  jury  unless  I  waa 
absolutely  satisfied  that  justice  could  not  be  ob- 
tained here,  or  that  there  was  an  absolute  right  on 
the  part  of  the  plaintiff  to  take  the  defendant  to  » 
jury  if  he  so  desired.     Now  that  entirely  depends 
on  the  rules  which  have  been  referred  to,  viz.,  tho 
36th  Order,  rule  3  :  "  Subject  to   the  provisions 
of  the  following  rules  the  plaintiff  may  with  his 
reply  or  at  any  time  after  the  dose  of  the  plead- 
ings   give    notice    of    trial    of   the    action,    and 
thereby  specify    one    of    the    modes   mentioned 
in  rule  2,  and  the  defendant  may,  upon  giving 
notice,  within  four  days   fi^)m  the  time  of  the 
service    of    the   notice  of  trial,   or   within  sacbt 
extended  time  as  a  court  or  judge  may  allow, 
to  the  effect  that  he  desires  to  have  the  issues  of 
fact  tried  before  a  jndse  and  juiy,  be  entitled  to- 
have  the  same  so  tried!"    Bat  it  being  foreseen 
that  such  a  requisition  might  be  made  in  many  cases 
which  conld  more  properly  be  tried  in  this  branch 
of  the  conrt,  the  26th  rule  of  the   36th  Order 
gives  the  court  a  discretion :  "  The  court  or  judge 
may,  if  it  shall  appear  desirable,  direct  a  trial  with- 
out a  jury  of  any  question  or  issne  of  fact,  or 
partly  of  fact  and  partly  of  law,  arising  in  any- 
cause  or  matter  which  previously  to  the  pckssingf 
of  the  Act  could  without  any  consent  of  parties  be 
tried  without  a  jury."    This  therefore  clearly  falls 
within  that  rule,  because  before  the  passing  of  this 
Act  it  was,  as  I  have  already  mentioned,  the  ordinary 
jurisdiction  of  the  court  to  try  such  cases.    They- 
could  be   tried   without  the  consent  of   either 
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IMtrty,  and  I  haye  a  disoretaon  given  by  that  26th 
rule  of  the  36th  Order.    Now  then,  haying  a  dis- 
cretion, the  question  arises,  how  onght  I  to  exer- 
cise it?    Gases  haye  been  pressed  npon  me  in 
which  the  court  has  allowed  the  parties  to  go  to 
a  jarj.    Uany  cases  may  ooonr  and  have  oocorred 
btt(»e  me  in  which,  if  either  of  the  parties  had 
desired  a  jury,  I  shoold  haye  acceded  to  their 
soggestion  ;  snoh  as  oases  of  noisanoe  by  smells, 
or  ncrises,  or  anything  of  that  kind ;  and  accord- 
ingly in  the  oases  which  were  referred  to — viz., 
Wett  Y.  Whiie,  which  was  first  before  Bacon,  Y.C., 
and  was  a  qaestion  whether  the  plaintiffs  sns- 
tained   a  nuisance    by    the    erection  of    certain 
cement  works  in  their  neighbonrhood,  although  it 
commenced  here  by  a  bill  in  the  old  times  for  an 
injunction  to  restrain  the  nuisance,  the  parties 
desiring  a  jury,  and  as  the  simple  &ot  to  be 
decidedwas  nuisance  or  no  nuisance,  theYloe-Chan- 
cellor,  in  my  opinion,  most  properly  exercised  his 
discretion  by  letting  the  puiaes  go  to  a  jjnry  to 
t^  that  single  question.    They  did  try  it,  they 
did  find  a  nuisance,  and  the  plaintiffs  snooMded. 
The  otlier  case,  before  the  Master  of  the  Bolls, 
which  was  much  pressed  upon  me,  was  Bordiw  v. 
BwrnU,  in  which  I  do  not  find  a  Binsle  syllable 
fiUls  bom.  the  Master  of  the  Bolls  which  indicates 
that  he  would  have  decided  differently  from  m^ 
deoisions  in  Felly  v.  Bat/lit  and  Back  v.  Hay,  if 
they  had  been  cited  to  him,  but  as  they  had  only 
just  been  decided  they  were  not  probably  in  print. 
And  I  should  myself  have  done  the  same,  because 
it  was  a  case  of  nuisance  by  the  darkening  of 
ancient  windows,  and  there  was  a  dispute  whether 
it  was  a  nuisance  or  not,  and  that  being  the  one 
matter  of  bet  to  be  decided  in  the  case,  he  said  it 
was  a  proper  case  for  him  to  exercise  the  dis- 
cretion given  by  the  26th  rule,  in  allowing  the 
case  to  oe  tried  by  a  jury.    The  same  observation 
will  apply  to  all  the  other  cases,  such  as  dark  v. 
Cooktait.    They  all  proceed  on  the  same  principle^ 
that  where  there  is  a  single  question  of  met  to  be 
decided,  it  may  be  conveniently  and  better  decided 
by  a  jury,  than  by  a  court  without  a  jury.    This  is 
a  mera  allegation  of  fraud  on  one  side  denied  on 
the  other,  just  such  a  case  as  this  oourt  is  in  the 
habit  of  trying  constantly.    Therefore,  without 
adverting  more  particulariv  to  it,  I  entirely  adhere 
to  what  I  said  in  Back  v.  Hay  and  PiUay  y.  BayUt, 
and  I  do  not  find  that  there  has  been  a  syllabb  of 
dissent  in  any  oourt  from  these  deoisions.     I 
therefore  aooede  to  the  motion  of  the  defendant  to 
have  the  action  tried  without  a  jury. 
The  plaintifili  appealed. 

Glatte,  Q.G.  and  Vunda*  Oardiner,  for  the  appel- 
lants, contended  there  was  nothing  to  justify  the 
court  in  depriving  the  plaintiffs  of  the  right  given 
by  rule  3  of  Older  XXXYL,  and  that  this  was 
not  a  case  for  the  exercise  of  disoretion  under 
role  26.  The  case  depended  very  much  on  oon- 
dictiog  evidence,  and  therefore  considerable  incon- 
venience would  result  from  the  action  being  tried 
withoat  a  jniy.  The  foUowing  oases  were  rderred 
to,  prindpally  in  the  court  bdow: 

ClatUr.  Cooluon,  34 L.  T.  Bep.  N.  S.  646;  L.  Bep. 

2  Ch.  Kv.  746 ; 
SwinddU  V.  BimUitgham  Byndieale,  35  L.  T.  Bep. 

N.  8.  Ul ;  L.  Bep.  8  C!h.  Kv.  127; 
Wat  y.  White,  36  L.  T.  Bep.  N.  8.  »5j  L.  Bep.  4 

Ch.  Wv.  631 ; 
SykM  y.  ririh,  46  L.  J.  627,  Ch. ; 
Borditr  v.  Bmnll,  L.  Bep.  5Ch.  Dir.  512; 


Baeh  v.  Hoy,  36  L.  T.  Bep.  N.  S.  295;  L.  Bep.  5 

Ch.  Div.  235 ; 
PiUay  T.  Baulit,  36  L.  T.  Bep.  N.  S.  296;  L.  Bep.  5 

Ch.  Div.  241; 
BrooJce  r.  Wigg,  38  L.  T.  Bep.  N.  S.  540,  732 ;  L. 

Bep.  8  Ch.  Div.  510. 

Higgint,  Q.C.  and  J.  Sangiter  Oreen,  for  the 
defendant,  were  not  called  upon. 

JissEL,  MB. — I  am  clearly  of  opinion  that,  as  a 
general  rale,  the  Court  of  Appeal  ought  not  to  inter- 
Fere  with  the  disoretion  of  a  ]udge  of  first  instance 
as  to  the  mode  ot  trial  of  an  action.  The  present 
action  is  exactly  the  sort  of  case  which  has  beem 
tried  in  the  old  Oourts  of  Chancery  and  nowhere 
else,  and  is  far  more  fit  for  a  judge  than  a  jury. 
The  Yice-Chanoellor  has  therefore  exercised  a 
sound  judicial  discretion  which  onght  not  to  1m 
interfered  with. 

Jahxs,  L.J. — ^I  am  entirely  of  the  same  opinion. 
Appeals  ought  not  to  brought  from  a  decision  of 
the  judge  of  first  instance  as  to  the  mode  of  trial 
of  an  action.  Interlocutory  appeals  upon  matters 
of  this  kind  merely  add  to  the  expense  of  actions, 
which  indeed,  I  fear,  has  been  in  some  ways  mu(fii 
increased  by  the  Judicature  Acts.  The  only  case 
of  the  kind  in  which  the  Court  of  Appeal  would 
interfere  with  the  disoretion  of  the  primary  judge 
with  regard  to  the  mode  of  trial  of  an  action 
would  be  where  he  had  sud,  "  I  exercise  my  dis- 
cretion  in  this  matter  because  I  entertain  such  aa 
opinion  upon  a  point  of  law,"  and  the  Court  of 
App«d  differed  from  him  on  that  point,  and 
held  that  he  had  exorcised  his  disoretion  with  a 
wrong  view  of  the  law.  I  hope  we  shall  not  have 
any  more  appeals  of  this  character.  I  have  done, 
and  will  do,  my  best  to  prevent  them. 

BsAUWELL,  L.J.  concurred. 

Appeal  ditmisted  wUh  eotU. 

Solicitors :  Swann  and  Co. ;  WaUer  Webb. 


,  Wednesday,  Fel.  12. 
(Before  Jakes,  Bkaxwell,  and  Brbii,  L.JJ.) 

Be  Edwabds  ;  M'Nbile  v.  OEAioiSBa.  (a) 
fTord  of  court — Lunacy— Ir^fanl—Jurisdietum. 

An  appUeation  haoing  been  made  to  the  Ftes- 
ChanceUor  of  the  county  paiaime  of  Laneaiter 
for  dvreetians  as  to  the  eastody  and  treatment  of 
an  infant  voaird  of  eowrt,  ioho  was  alleged  to  &e  of 
unsound  mind,  though  not  found  so  by  inquisi- 
tion, the  Viee-GhaneeUor  held  that  he  htui  no 
jurisdiction  to  entertain  the  applicaiion.  On 
appeal, 

Held  (reversing  the  decision  of  the  Viee-Ohaneellor), 
that  the  jurisdiction  of  the  Palatine  Oourt  over 
its  toard,  tohich  was  founded  on  ike  infana/,  was 
not  ousted  by  the  fact  that  the  waird  had  oeeome 
ofitnsoimd  mind.  The  ease  was,  therefore,  re- 
vifited  to  the  Viee-Chaneellor  to  be  dealt  with  on 
the  merits. 

Tms  was  an  appeal  by  Eyre  Evans-Edwards,  an 
infant,  by  one  of  his  gnardians  as  next  friend, 
from  a  decision  of  Litfle.Y.C.  of  the  Lancaster 
Palatine  Conrt,  holding  that  be  had  no  jurisdio- 
tion  to  entertain  an  application  on  behalf  of  the 
infant,  a  ward  of  oourt  (who,  it  was  alleged,  had 
become  of  unsound  mind),  for  directions  as  to  his 
custody  and  education.  It  appeared  that  E.  E. 
Edwards,  although  not  found  of  unsound  mind 


(a)  Beported  tv  E.  S.  Bocxs,  Bki.,  BurlstaMitJiaw. 
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bv  inqniBition,  was  alleged  to  be  bo,  and  had  been 
placed  in  an  asylnm  for  imbeciles.  Differences 
baving  arisen  between  his  two  gnardians  as  to  the 
proper  mode  of  treating  him,  an  application  was 
made  to  the  Yioe-Chancellor  with  respect  to  the 
ooBtody  and  treatment  of  the  inlant.  The  mste- 
rial  facta  are  set  forth  in  the  jodgement  delirered 
in  the  court  below. 

LiiTLB,  Y.C.  said : — I  am  of  opinion  that  this 
court  poBsesaes  no  juriBdiotion  to  try  the  question 
in  dispnte  between  the  two  co-guardians,  as  to 
whether  the  izifant  is  or  is  not  of  onsonnd  mind, 
nor  to  give  directions  for  his  retention  in,  or  dis- 
missal from,  a  lunatic  asjlum.  In  connection 
with  the  subject,  however,  I  wish  to  add  that  the 
argument  at  the  bar  satisfied  me  upon  a  point 
npon  which  I  had  previously  entortained  some 
donbt — viz.,  what  was  the  precise  effeet  upon  my 
jorisdiotion  of  the  23rd  section  of  the  County 
Palatine  Act  of  1850,  which  abolkhed  the  juris- 
diction previoody  existing  in  this  court  in  cases 
of  lunacy.  Prior  to  tJie  passing  of  that  Act  the 
court  had  jurisdiction  of  issuing  and  executing 
commissions  of  lunacy  within  its  limits,  and  oi 
dealing  with  the  persons  and  estates  of  persons 
found  lunatic  by  inquisition.  The  section  in 
question  merely  abolishes  that  jurisdiction,  and 
leaves  the  snbjecfc-mattors  of  it  to  be  dealt  with 
by  the  general  Innaoy  jurisdiction  of  the  country. 
I  think,  therefore,  tnat  the  court,  as  a  court  of 
canity,  still  possesses  the  same  powers  which  the 
Hi^  Court  of  Chancery  formerly  possessed,  and 
which  are  now  exercised  by  the  Chancery  Division 
of  the  High  Court  of  JusSoe,  over  the  estates  of 
lunatics  not  so  found  by  inquisition,  in  cases  in 
which  moneys  have  been  paid  into  court,  or  where 
tmats  are  being  executed  by  the  court.  It  was 
pressed  upon  me  that,  assuming  the  court  to 
possess  that  jurischction,  the  caae  of  Vane  v.  Vane 
(L.  Bep.  2  Ch.  Div.  124)  shows  that  the  court  has 
power  to  deal  with  the  case  of  the  male  infant  in 
the  manner  proposed  by  the  appUoation  before  me. 
By  the  12tb  »ad  13th  seetujos  of  the  Lunacy 
Begolation  Act  1862,  oertadn  powers  are  vested  in 
the  Lord  Chancellor  in  his  character  of  a  delegate 
of  the  Crown  in  matters  of  lunacy,  to  deal  with 
the  estates  of  insane  persona  not  found  lunatic  by 
inqnimtion,  for  the  benefit  of  those  persons  in 
cases  in  which  the  i>roperty  is  very  snuUl,  the 
limits  of  the  property  bemg  where  the  incomes  do 
not  exceed  50Z.,  or  the  capital  value  lOOOI.  In 
Fane  v.  Vane  the  question  was  with  relerenoe  to 
a  lady  of  unsound  mind,  not  so  found  by  inqoisi- 
tion.  No  question  existed  there  as  to  that  being 
her  tme  condition,  and  the  friends  of  the  lady 
desired  to  av<nd  proceedings  in  Innaqy.  The  lady 
ma  entitled  to  an  annuity  of  175!.,  which  arose 
oat  of  trust  funds,  which  were  proposed  to '  be 
brou^t  into  court,  and  under  the  circumstances 
of  that  case  the  Master  of  the  Bolls,  after  dealing 
with  the  subject  of  jurisdiction,  and  ststing  that 
the  court  possessed  original  jurisdiction  in  a  case 
anoh  as  that  before  him,  where  there  had  been  no 
inqnisition  in  lunacy,  and  after  referring  to  the 
provisimiB  of  the  Lunacy  Besulation  .^t,  pro- 
ceeded to  sa^  that  although  the  property  in  the 
case  before  him  exceeded  the  limits  mentioned  in 
that  Aoty  ha  would  still  be  willing  to  exercise  the 
original  jurisdiction  of  the  coort  in  the  case  if 
ihem  WM  no  opposition  by  the  friends  of  the  lady, 
and  no  qnestioB  as-  to  the  cnstedy  of  her  parson. 
He  was  assmred  by  coansei  that  tbere  yne  no  such 


question,  and  thereopon  he  did  proceed  to  appoint 
a  gfuardian  to  that  lady,  and  gave  directions  upoa 
the  subject  of  her  maintenance.  But  that  case  is,. 
I  think,  as  diflhrent  as  possible,  and  most  im- 
portamjy  different  from  this  oaa&  I  bave  already 
remarked  that  I  have  no  application  before  ms 
intitoled  in  the  matter  of  the  in£ant  treated  as  a- 
person  of  unsound  mind,  and  as  suing  l^  a 
guardian  or  next  fidend  churging  himself  with  tba 
representation  of  the  infant's  interests  while 
labouring  under  that  state  of  mental  incapacity. 
But  if  the  di£5oalty  is  merely  that  the  Bev.  Canon 
Hume,  one  of  the  gnardians,  baa  not  so  described  the 
infont  in  the  application  to  the  court,  that  diffi- 
culty might  be  got  over  by  an  amendment  of  the 
title  of  hiB  notice  of  motion.  But  the  next  thing- 
is  tihat  I  have  befon  me  a  dispute  between  the  oo- 
gnardianB  as  to  whether  the  cUld  is  mentally  in- 
competent or  not,  and  I  have  no  jorisdiction  to- 
decide  that  dispute.  Then,  again,  consider  the- 
position  of  the  infant  as  to  the  question  of  his 
futmre.  To  say  nothing  of  his  interests  in  per- 
Bonal  estate,  'vraicb  aie,  or  may  be,  of  considerable 
value,  be  is  legally  entitled  (not  entitled  under  » 
tmst  merely)  to  his  share  in  tba  Irish  estates  pro- 

,  ducing  a  rental,  say,  at  present  of  3701  par  annnm, 
with  a  probability  of  the  income  from  that  soorae 
being  moreased  by  the  dropping  of  terminable 
annuities  which  now  burden  tl^  estate.  The 
statnto  law  applicaUe  both  to  En^and  sad  Ire- 
land contemplates  and  provides  for  the  case  of 
lunatics,  or  alleged  Innatica,  possessed  of  propertiea 
of  this  character  and  amount,  being  dealt  with  by 
the  lonacjr  jurisdictions  and  not  by  courts  <^ 
equitable  jurisdiction  merely.  It  le^  with  the 
English  jurisdiction  in  lunacy  to  say  whether, 
under  the  dronmstaaoes  of  this  case,  a  oommissioa 
of  lunacy  shall  or  shall  not  be  issued.  If  a  com- 
mission shall  be  directed  to  issue,  the  status  of  the 
infant  will  depend  upon  the  return  to  that  commis- 
sion, and  in  case  the  inftnt  is  found  a  lunatio  Uie 
government  of  his  person  and  his  property,  will  b» 
attached  to  the  lonacy  jarisdiotioo  of  this  oountrf, 
either  oonolnaively  or  conianotively  with  the  corre- 
sponding jurisdiction  in  Ireland.  The  oonclaaiona 
at  which  I  find  myself  compelled  to  arrive,  <diere- 
fore,  make  it  proper  that  1  should  now  dedare 

;  that  this  court  does  not  possess  jnrisdiotion 
to  deal  with  the  matter  of  the  amended  petition 
80  far  as  it  rdates  to  the  arrangement  proposed  to 
be  «mie  to  with  the  Commissioners  ot  Inland 
Bevenne,  or  with  the  matter  of  the  ^ppliaati0a 
to  the  court  mentioned  in  the  order  <n  the  3td. 
Sept.  last,  so  far  as  it  relates  to  the  continu- 
ance or  otherwise  of  the  infant  Eyre  Evans- 
Edwards,  at  the  Boyal  Albert  Asylum  for  idiots 
or  imbeciles,  and  that  the  court  does  not  think  fit 
to  give  any  directions  npon  those  subjects,  except* 
that  any  of  the  parties  are  to  be  at  liberty  to  make 
any  sach  application  as  they  may  be  advised  to 
make  with  r^erence  to  those  subjects  to  the  com- 
petent jurisdiction  or  jurisdictions.  I  give  thafe 
latter  direction  because,  without  it,  tne  Bev. 
Canon  Hnme,  as  guardian  of  the  in&nt,  appointed 
by  this  court,  mignt  feel  embarrassed  as  respects 
his  future  oonrse  of  action.  I  fully  anticmate,  and 
indeed  I  desire  that  the  order  which  I  am  now 
making  should  be  re-considered  elsewhere.  No- 
doabt  the  advisers  of  the  parties  will  consider  in 
what  form  any  ulterior  proceedings  for  such  pur- 
pose should  be  shaped,  that  is  to  say,  whetiier  as 
a  mere  appeal  tcom   my  order  to  the  Conrt  ot 
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Appeal,  w  as  an  i^]{>ekl  oombined  with  an  applica- 
iioa  to  the  ioriBdiction  in  lunacy. 

On  the  appeal  by  (be  Bar.  Canon  Home, 

North,  Q.O.  and  Olan,  for  the  appeUont,  eon- 
tended  that  there  warn  no  av&arifef  in  fitTonr  of 
the  Vioe-OhanoeUor'a  tibw,  bnt  identy  of  antho- 
lity  ther  other  way.  In  Be  Arrowmith'*  Tnuta 
(31  L.T.  Bep.  243;  27  L.  J.  Oh.  704)  it  was  held 
4faBt  the  jonsdiation  applying  to  an  infant  was 
not  taken  away  beeanae  the  in&nt  had  got  an 
additionAl  diaabdity ;  and  hare  tiie  Yioe-Chanoellor 
was  not  aaked  to  do  anythii«  which  be  wonld  not 
have  done  if  the  infant  had  been  aane.  The  eaae 
«r  Fane  v.  Vane  (34  li.  T.  Bep.  N.  B.  613 ;  L.  Bep. 
2  Gh.  Div.  124)  ako  ahowed  that  the  learned 
judge  had  power  to  deal  with  the  caae  in  the 
manner  propoaed.    They  farther  relied  npon 

Se  Hbvxirih,  2B  L.  T.  Bep.  N.  8.  M;  L.  Bep.  8  Oh. 

App.  415; 
Btale  T.  AnOh,  29  L.  T.  Bap.  N.  S.  825;  L  Bap.  9 
C3i..App.85; 

F.  Thompton  for  the  other  goardiaaa. 

Jakes,  L.J. — I  think,  with  all  deforenoe  to  the 
Tioe-ChanoeUor,  that  npon  thia  qneatian  he  ongfat 
to  exercise  hia  jnriadiction,  and  that  it  is  no  anawer 
to  aay  that  the  in&nt  haa  got  aome  physioal  or 
mental  inflrmity,  tavf  more  than  it  wonld  be  tO' 
ai^'  that  the  infont  was  only  a  day  old,  and  he 
night  poBsibly  tnm  ont  to  be  infirm.  In  oon- 
aidering  which  is  beat  for  the  infimt,  the  judge  ia 
'Obliged  to  conndar  something  collateral,  and  what 
ia  the  state  of  the  infimt'B  mind  does  not,  in  any 
way,  affect  his  jnriadiotion  or  hia  doty  to  provicie 
«a  beet  he  can  for  the  in&nt. 

BsAJcwxLL  and  Bkbtt,  L.  JJ.  oonenrred. 
'  North,  Q.C. — ^Probably  the  beat  thing  wonld  be 
to  remit  the  petition  back  to  be  dealt  with  by  the 
Tioe-GbanceUor,  with  an  intimation  that  he  haa 
flill  joiisdiction  notwithstanding  the  alleged  state 
■of  mmd  of  the  infant. 

Jakes,  L.J. — During  the  infancy.  Of  coBrse 
the  moment  an  infant  comes  of  age  that  would  not 
be  80.  That  part  of  the  order  of  me  Yioe-Ohanoel- 
lor  which  deala  with  the  want  of  juriadiotion  by 
waiou  of  the  anaoandneaa  of  minJd  will  be  dis- 
ehaiged,  and  there  will  be  a  declaration  that  this 
court,  being  of  opinion  that  the  Court  of  Ohonceiy 
«f  ti«B  Goxuzty  Palatine  has  full  jnriadiction  to 
make  invper  orders  with  respect  to  the  in£uit, 
notwithstanding  the  allagatian  of  the  infant's 
imnap  become  of  ujuoand  mind  or  imbecile,  the 
caae  la  remitted  back  to  the  Yioe-Chanoellar  to 
deal  with  it  on  the  merits. 

Soiiatora:  Field,Boteoe,v>dOo.{  Worihington, 
t,  and  Cook, 


SETTINGS  AT  WESTMINSTEB. 

Thwrtday,  Nov.  U,  1878. 

(Before  Bbakwxll,  Bsstt,  and  Cottok,  KJJ.) 

Hem  V.  The  Wdcbusdon  Local  Boaxd.  (a) 

Xoeal  board— Oontreu!t»—Publie  HedUh  Act  1848 
(11  ^  12  Viet.  e.  63), «.  85,  and  1876  (38  #■  39  Viet. 
c.  66),  a.  174. 

Defendanlt,  an  wrban  aufhorUy,  ihrough  their 
tmveyor,  verhodU/  ordered  plane  for  offCaeefroni 
plaintiff,  an  aremied.  Flaintifmade  the  plane, 
which  were  atjiret  approved  by  defendante,  but 
oflencarde    abandoned  ae  involving  too  mnush 

(•)  Baportidlr  W.  Ammm,  SHv  Hirtiti' at  low. 


expense.    New  offices  were  necessary  for  defen* 
dants,  and  the  plaintiff's  plans  were  necessary  for 
the  offices  for  which  he  had  designed  them,  and 
the  pums  wore  worth  94L 
Beet.  174  of  the  Pvblie  Health  Act  1875  enaeU  that 
"every    contract  made  by  an  urban  authorUy 
whereof  the  vaiUte  or  amount  eaeeeds  502.  shall  m 
ill  writing,  and  seeded  with  the  common  seal  of 
such  authority." 
Held  (affirming  the  deeision  qf  Lindley,  J.),  that 
plaiutifwas  not  entitled  to  recover  for  his  work 
andlttbourin  maJring  AefiJaiM, (w.eiMatf  pktM- 
Offhad  exeented  the  connderaHon  on  his  part, 
sect  174  tocw  not  direetory  merely,  but  obligedory, 
eoastorondor  aUeoniraete  exceeding  in  ve^ieSOL 
una^oreeaHe,  umUes  the  reqmremsnte  <^  tike 
section  were  eompKedwUk. 
Appeal  from  a  decision  of  Lindley,  J.,  on  for&er 
oonsideratioa,  after  a  trial  with  a  jury  at  West* 
minster,  on  March  13  and  14, 1878. 

The  action  was  brought  by  the  plainti^  an 
architect,  to  recover  for  work  and  labour  dona  in 
preparing  plana  and  drawings  for  the  erection  of 
offioea  for  the  defendante,  the  WimUedon  Local 
Board,  in  accordance  with  inatruetiona  given  to 
the  plahitiff  by  the  defendants'lanrveyar  acting 
onder  their  authority.  The  plans,  having  been 
made  by  the  plaintiff,  were  submitted  to  &m  de- 
fendants, and  approved  by  them,  and  advertiae- 
ments  for  tenders  for  carrying  oat  the  bnildiiu[ 
of  ofiBoes  according  to  the  plana  were  puUishecU 
bnt  the  amount  of  the  tendeia  being  too  high 
none  ware  aocq)ted.  Ultimately  offimaupon  aa 
extensive  scale  were  built  from  plans  made  by 
another  architect. 

The  jury  fonnd  that  the  board  authorised  their 
anrveyor  to  employ  the  plaistifF  to  prepare  the 
plana,  and  ratified  Ma  aot  in  procuring  them: 
that  new  ofiSoes  were  neeesaaiy  for  the  board; 
that  the  plaintifTs  plans  were  neoeaaary  for  the 
erection  of  Hxb  offioea  fbr  wtaioh  they  weM  d^ 
aigned,  and  they  aaaesaed  the  plaintiff's  damages 
at94I. 

Lindlvf,  J.,  on  April  6,  gave  jndgment  to 
defendants.  The  phutiff  appealed.  ^ie«aaeiii 
the  ooort  below  is  folly  leoortad  89  L.  T.  Bep. 
N.  8. 86. 

The  Aot  in  force  when  tiie  plans  wore  erdand 
was  the  Public  Health  Aot  1848.  Before  tiiey 
were  flniahed  the  PnUie  Health  Act  1875,  re- 
pealing  the  Aot  of  1846,  oame  into  ferae.  Tba 
85th  aection,  however,  of  the  Aot  of  1848  was 
substantially  re-enacted  by  secta.  173,  174  of  the 
Act  of  1875,  except  that  50L  was  substituted  for 
lOL  aa  the  limit  within  whiish  the  oontraets  of 
urban  authorities  need  not  be  under  seal. 
By  sect.  173  of  the  Public  Health  Act  1875, 
Any  local  antboiilj'  may  enter  into  any  oontract 
neoessary  for  carrying  this  Aot  into  exeontion. 

Sect  174: 

With  reepeot  to  erMitraeta  made  by  aa  urban  anUioritgr 
nnder  this  Act,  the  following  r^mationB  shall  be  ob- 
Berred: 

(I.)  Brery  oontraet  made  by  an  nrban  authority 
yrbacecd  the  Tains  or  amount  exoeeds  601.  afaall  be  in 
writing,  and  wnalwd  with  the  oommon  seal  of  moh 
authority. 

(2.)  Every  ench  contract  shall  specify  the  wodc, 
materials,  matters  or  things  to  be  furnished,  had,  or  done, 
the  prioe  to  be  paid,  and  the  time  or  times  withm  wfaioh 
the  oontract  iB  to  be  performed,  and  shall  speoify  sane 
peonniaiy  penalty  to  be  paid  in  ease  the  terms  of  the 
oonizaot  are  not  only  performed. 
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(8.)  Before  oontraotinff  for  the  exeoiitian  of  an^  works 
Tinder  the  provudoiLB  of  the  Act,  an  nrban  authority  shall 
obtain  from  their  snrreyor  an  estimate  in  writing,  as 
well  of  the  probable  expense  of  exeonting  the  work  in  a 
substantial  maimer,  as  of  the  annnal  expense  of  repairing 
the  same;  also  a  report  as  to  the  most  advantageous 
mode  of  oonstmcting,  that  is  to  aay,  whether  by  eon- 
tracting  only  for  the  execution  of  the  work,  or  for  exe- 
cuting and  also  maintiaining  the  same  in  repair  during  a 


U.)  Before  any  contraot  of  the  value  or  amount  of 
1002.  or  upwards  is  entered  into  by  an  nrban  authority, 
ten  days*  public  notice  at  the  least  shall  be  given,  ex- 
pressing the  nature  and  purpose  thereof,  and  inviting 

iders  for  the  execution  of  the  same ;  and  suoh  authorily 


shall  require  and  take  sufBoient  seoority  for  the  due 
performance  of  the  same. 

(5.)  Ever^  contract  entered  into  by  an  urban  authority 
in  conformity  with  the  provisions  of  this  section,  and 
duly  exeonted  by  the  parties  thereto,  shiJl  be  binding  on 
the  authority  by  whom  the  same  is  executed,  andtiheir 
Bucoessors  and  all  other  parties  i^ereto,  and  their  execu- 
tors, administrators,  successors,  and  assigns,  to  all  intents 
and  purposes. 

By  sect.  197, 

Iiver^  urban  authority  shall  from  time  to  time  provide 
and  maintain  such  offices  as  may  be  necessary  for  trans- 
acting tiieir  business,  or  that  of  their  offioers  and 
aervaats  under  this  Aot. 

The  argnmenta  aofiSdently  appear  in  the 
]  ndgment  {pott). 

Marriott,  Q.C.  and  W.  Paieraon  for  defendants. 
FatcheU,  Q.O.  and  K  Olarke  for  plaintiff. 
The  following  cases  were  cited  : 

NowtU  V.  Mayor  of  Worcester,  9  Ex.  457  :  23.L.  J. 

139,  Ex. ; 
Frend  v.  Dennett,  4  C.  B.  N.  S.  576 ;  27  L.  J.  314, 

C.  P. ;  8.  e.  in  Equity,  5  L.  T.  Eep.  N.  S.  73 ; 
NiehoUon  v.  BraMM  Union,  L.  Bep.l  Q.  B.  620 : 

85  L.  J.  176,  Q.  B. ; 
Oloria  v.  OucMeld  Ditton^  L.  J.  340,  Q.  B. ; 
Haigh  -r.  North  Brierley  Union,  E.  B.  &  E.  873 :  28 

L.J.62,Q.B.; 
Ungleg  v.  Ungley,  37  L.  T.  Bep.  N.  S.  62;  L.  Eep. 

5  C*.  Div.  887 ;  46  L.  J.  854,  Oi. 
Wilton  V.  Wett  H<urilepool  Bailmay  Conmtmg,  2  De 

J.  A  8.  475. 

Bkakvxli^  L.J. — ^I  am  of  opinion  that  Mr. 
Justice  Lindley  was  right  in  his  decision,  and  that 
this  judgment  shoold  be  afSrmed.  First,  I  think 
that  sect.  173  of  the  Aot  of  1875  ia  applicable  to 
this  case,  and  is  not  limited,  aa  Mr.  Patchett  con- 
'  tended,  to  the  oases  particnlarly  ennmeiated  in  the 

Srevious  part  of  the  Act.  I  see  no  reason  for 
mitin^  tne  section,  which  is  general  in  its  terms 
and  plain.  In  the  next  place,  I  think  that  section 
174  is  not  directory,  but  obligatory.  It  is  not 
prohibitory  merely,  so  that  the  making  of  a  con- 
traot otherwise  is  an  offence,  bnt  mandatory  that 
the  contract  shall  be  made  in  that  particular  way. 
It  is  an  iiijanction  relating  to  the  conduct  of  botii 
parties  in  making  the  contract.  I  do  not  mean  to 
say  that  it  makes  any  partial  act  on  the  part  of 
the_  contractors  necessaiy,  bnt  the  evidence  of 
their  obligation  upon  contracts  above  502.  must  be 
in  writing,  sealed  with  the  s^  of  the  corporation. 
Before  the  statute  the  common  law  said  that  the 
contracts  of  corporations  must  be  under  seal,  with 
an  exception  as  to  small  contracts  necessary  for 
the  daily  carrying  ont  of  the  work.  The  section  is 
important  in  this  view,  that  under  the  common 
law  rule  it  might  be  difficult  to  fix  the  limit,  say 
5{.,  101.  or  20Z.,  at  which  the  contract  ceased  to  be 
a  small  one  within  the  rule.  The  Legislature, 
therefore,  has  now  fixed  the  sum  at  501.  It  is 
clear  to  me  that  this  contract  was  purely  exeoatory 
(haring  regard  to  the  order  giren  for  the  pluos), 


and  that  no  action  could  be  brought  upon  it,  nn> 
less  the  requirements  of  the  statute  were  com- 
plied with.  It  is  said,  on  the  other  hand,  that  it 
was  an  executed  conta^ot  of  whioh  the  corpora* 
tion  have  received  the  benefit.  I  will  deal 
with  that  presently.  First,  the  equitable  doc- 
trine of  pwt  performance  of  oontraots  rela- 
ting to  knd  was  relied  npon.  I  think  that 
doctrine  is  not  applicable  to  the  present  case. 
I  believe  the  doctrine  to  be  that  whioh  is  men- 
tioned by  the  Master  of  the  Bolls  in  his  Judgment 
in  TJngley  y.  TJngley  (aup.).  He  says :  "  The  law  is 
well  established,  tliat  if  an  intended  purchaser  is  let 
into  possession  in  pursuance  of  a  parol  contract, 
that  IB  Bdfficient  to  prevent  the  Statnte  of  Frauds 
being  set  up  as  a  bar  to  the  proof  of  the  parol 
contraot.  The  reason  is,  that  possession  by  a 
stranger  is  evidence  that  there  was  some  oontraot, 
and  18  such  cogent  evidence  aa  to  compel  the 
oonrt  to  admit  evidence  of  the  terms  of  the  con- 
tract in  order  that  justice  may  be  done  between 
the  parties."  Now,  I  think  uie  reason  of  that 
rule  is  inapplicable  to  a  case  like  the  present.  I 
venture  to  say  that,  if  the  fusion  of  law  and  equity 
had  not  taken  place,  a  court  of  equity  would  not 
ai^ly  the  doctnne  to  a  case  like  this.  It  is  then 
said  that  at  common  law  the  plaintiff  is  entitled  to 
recover  because  tiie  defendants  have  had  the 
benefit  of  the  contraot.  That  doctrine  possibly 
exists  to  some  extent — I  am  not  sure  to  whiU> 
extent.  I  am  not  sure  it  would  be  found  to 
exist  at  all  if  the  sum  in  dispute  was  a  very  large 
one ;  but  the  doctrine  is  said  to  be,  that  where 
a  man  enters  into  a  contract,  not  under  seal, 
with  a  corporation,  of  which  they  have  got  the 
benefit,  he  is  entitled  to  recover.  It  is  said  to  be 
limited  to  cases  where  the  benefit  has  been  entirely 
in  hand,  and  where  the  work  performed  has  been 
so  necessary,  under  the  circumstances,  that  the 
corporation  would  not  have  done  its  duty  if  the 
order  had  not  been  g^ven.  That  doctrine  does 
not  apply  here,  for  two  reasons.  The  defendants 
have  not  had  the  benefit  of  the  work  in  that  sense. 
There  is  no  doubt  the  order  for  the  plana  was  given, 
and,  ao  far  as  the  work  went,  ratified  and  acted 
upon,  by  the  defendants ;  but  there  the  thing 
stopped.  If  the  tenders  had  been  accepted  there 
would  have  been  a  further  benefit  from  the  plans  to 
the  corporation,  they  would  have  derived  a  benefit 
from  tnem  in  respect  of  having  the  buildings 
erected  according  to  them;  but  that  is  difiiarenfe 
from  the  case  cited  where  they  had  the  coals  and 
burned  them.  Here  they  tried  to  apply  the  plans 
to  the  purpose  for  which  they  were  ordered, 
but  found  they  were  unable  to  do  so.  There  is 
also  the  further  distinction  that  here  the  plana 
were  not  necessary  things,  as  in  the  cases  of  the 
things  ordered  in  Olaurlee  v.  The  OueMeld  Union 
(«up.)  and  Nieholeon  v.  The  Bradfidd  Union  {tuf.), 
where  it  was  the  duty  of  the  corporation  to  give 
orders  for  them.  The  corporation  in  this  case 
could  have  done  without  the  plans;  they  could 
have  waited  and  gone  on  without  new  offices.  In 
OlarJce  v.  The  CweJ^M  Union  (rap.),  Wightman» 
J.'s  judgment  is  a  very  long  one,  and  shows  that 
he  entertained  very  great  doubt ;  but  after  all  in 
that  case  the  bill  only  came  to  14!.  16«.,  and  it  may 
be  doubted  whether  the  contract  did  not  come  within 
the  common  law  rule  as  to  small  contracts.  The 
next  case  was  Nidiolson  v.  The  Bradfield  Union 
(L.  Eep.  1  Q.  B.  620;  35  L.  J.  176,  Q.  B.),  and 
there  the  amount  was  only  261.,  and  I  am  not  snio 
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ihat  even  there  the  same  mle  did  not  ai 


i  apply, 
ordered 


That 


need.  Blackbnm,  J.,  in  hiajadgment,  asBames 
there  was  an  oblwation  on  the  part  of  the  oorpora- 
tioD,  and  he  fdlowB  the  caae  of  Olarke  v.  The 
Oud^M  Union  (aup.),  which  he  saya  is  not  dis- 
trngniahable.  Then  he  adds, "  We  are  aware  that 
many  high  anthoritiea  have  questioned  the  sonnd- 
uesg  of  tnat  decision,  and,  as  pointed  oat  in  the 
judgment  of  that  case,  there  are  prior  decisions  in 
the  Goort  of  Exohegner  which  it  is  difficolt  to 
reconcile  with  it.  We  think,  howeyer,  that  as  far 
as  it  extends  to  such  a  case  as  the  present,  at  least 
fte  case  was  rightly  decided.  There  may  be  oases 
in  which  the  drcnmstances  may  be  different  from 
those  in  Clarke  t.  The  Chuskfidd  Union  (rup.)  and 
tiie  nresent  case,  and  which  woald  still  be  governed 
W  tne  principles  laid  down  in  the  decisions  in  the 
Exchequer — ^those  we  leave  to  be  decided  when 
they  arise;  bnt  so  far  as  those  prior  decisions 
are  inconsistent  with  Olarke  v.  The  OwskfiM 
IMtm,  we  prefer  to  follow  the  authority  of 
Clarke  t.  Ta«  Ouekfidd  Union,  which  we  think 
is  founded  on  justice  and  convenience." 
One  word  as  to  the  accountant's  case  (Haigh  v. 
The  Brierly  Union,  sum.) :  It  seems  to  me  that 
Erie,  J.  does  not  put  the  matter  upon  the  mere 
gioimd  Uiat  the  work  was  aotually  done;  he 
seems  to  consider  that  the  retainer  to  do  it  would 
have  been  an  engagement  binding  upon  the  cor- 
poration. Blackburn,  J.,  in  Nicholson  v.  The 
Bradfield  Union,  said  that  "  jnstioe  and  nonveni- 
enoe  required  that  the  defendants  should  be 
ordered  to  pay  where  the  contract  is  executed; 
bat  it  is  by  no  means  dear  that  he  would  have 
said  so  in  a  caae  like  the  present.  It  is  by  no 
means  clear  to  my  mind  that  people  who  ought  to 
know  the  requirements  of  the  law,  and  that  they 
are  dealing  with  a  body  exercising  attthority  only 
on  behalf  of  the  ratepayers,  should  not  take  the 
conseqaenoes  of  dispensmg  with  what  is  required 
by  a  provision  for  the  protection  of  the  rate- 

Styers.  In  the  present  case,  if  there  had  been  a 
ttle  more  solemnity  in  maUng  the  contract,  the 
plaintiff's  attention  might  have  been  called  more 
puiicnlarly  to  the  kind  of  plans  required,  and  he 
might  have  prepared  less  expensive  plans,  such 
as  the  board  could  use.  In  my  opinion  the  im- 
portance of  preserving  the  general  principle  has 
Ewen  too  mnch  lost  sight  of  in  construing  statutes 
Boch  as  the  one  in  qaestion  and  the  Statute  of 
Frauds.  The  latter  Act  has  been  frittered  away 
and  made  unintelligible  from  a  desire  to  do  justice 
in  particular  cases. 

Banr,  L.J. — I  am  of  oinnion  that,  even  if  sect. 
174  had  not  been  passed,  the  plaintiff  could  not 
have  recovered,  on  the  ground  that  the  defendants 
are  a  corporation,  and  tluit  che  contract  was  not 
made  under  seal.  I  take  the  rule  of  the  common 
law  to  be  this — that  where  the  defendants  are  a 
ooiporation,  and  the  contract  sued  upon  is  not 
onoer  seal,  the  defendants  are  not  liable.  This 
case  comes  within  that  general  rule,  and  is  not 
irithin  any 'recognised  exception ;  nor  is  it  within 
the  exception  of  the  doctrine  of  equitable  part 
performance,  applied  by  the  Court  of  Chancery 
to  the  Statute  of  Frauds.  That  doctrine  is  equally 
ap|>lioable,  whether  the  defendants  be  a  corpo- 
ntion  or  an  individual ;  it  seems  to  me  founded 
upon  the  view  that  the  Statute  of  Frauds  only 
deals  with  tbs  matter  of  evidence,  and  not  with 
the  -ralidity  of  the  oontraot.    The  Statute  of  I 


Frauds  applies  where  the  contract  is  a  good  one, 
only  it  says  that  no  evidence  shall  be  given  of  the 
oontraot  in  certain  events.  The  Court  of  Chancery 
have  held  that  under  certain  circnmstanoee  th^ 
will  allow  a  contract  to  be  pat  in  evidence, 
although  the  terms  of  the  statate  have  not  been 
oompl^  frith ;  but  that  doctrine  does  not  apply 
where  by  a  mle  of  law  the  contract  is  not  binding 
at  eJL  That,  in  my  opinion,  is  the  case  here.  I 
also  think  this  case  is  not  within  the  common 
law  exception  suggested.  There  is,  I  think,  by 
authority,  a  recognised  ccmmon  law  exception  in 
each  cases ;  where  the  contract  is  made  by  the 
corporation  and  not  under  seal,  yet,  if  it  be 
in  uie  nature  of  a  daily  small  transaction  which 
must  of  necessity  take  place,  and  with  regard 
to  which  it  woidd  be  obviously  impossible  or 
inconvenient  that  it  should  be  under  seal,  then 
the  courts  of  common  law  have  declared  that  the 
general  rule  shall  not  prevail.  I  think  the 
making  of  these  plans  was  not  part  of  the  daily 
business  of  the  corporation,  nor  a  necessary  part 
of  their  business,  nor  a  small  contract,  and  was 
therefore  in  no  respect  within  the  exception. 
Another  exception  is  suggested.  It  is  said  that  a 
rule  of  law  exists  that  where  orders  are  given  by 
a  corporation,  and  the  person  to  whom  they  are 
given  accepts  and  falms  them  to  the  best  of  his 
ability,  and  the  corporation,  or  the  persons  cm 
whose  behalf  they  are  acting,  accept  and  enjoy 
the  fall  bennflt,  the  corporation  is  liable  althougk 
the  contract  is  not  under  seaL  I  doubt  very 
much  whether  there  is  any  such  exception  or 
rule  known  to  the  ooorts  of  equity  or  common 
law.  I  doubt  whether  any  such  role  has  ever 
been  recognised  by  any  authority  in  a  court  of 
jnstioe.  Snt  it  is  unnecessary  to  coosider  thab 
matter,  because  I  think  that,  taking  this  order  to 
have  been  given  on  behalf  of  persons  who  may  be 
called  eestnis  que  trust,  this  case  does  not  coma 
within  the  rule,  if  it  exists  at  aU.  This  is  not 
like  the  case  of  a  company  where  the  directors 
may  give  the  order,  and  those  on  whose  behalf  it 
has  been  given  may  accept  or  reject  the  contract, 
and  they  do  accept  it.  u  that  was  the  case  here 
the  doctrine  contended  for  might  apply.  But 
here  it  is  only  the  corporation  acting  for  the  in- 
habitants  of  a  borongh — those  inhabitants  cannot 
have  power  either  to  accept  or  r^ect  the  engage- 
ments which  their  board  enter  into.  They  are 
not  like  the  shareholders  of  a  railway  com- 
pany. If  a  contract  is  made  it  is  without 
their  option,  for  they  have  no  option.  To 
such  a  corporation  the  doctrine  is  not  applic- 
able at  alL  If  it  was  applicable  I  think  the 
corporation  did  not  take  the  whole  benefit  of  the 
work  done  bv  the  plaintiff.  That  work  was  the 
making  of  plans  oraered  by  the  corporation ;  h« 
makes  the  plans,  and  he  has  then  done  all  the 
work  which  upon  the  contract  (I  will  assume)  ha 
was  bound  to  do ;  but  the  only  real  benefit  to  the 
oorporation  is  that  the  offices  should  be  built 
according  to  the  plans.  Here  the  board  accepted 
the  work,  and  used  the  plana  in  the  sense  thab 
they  gave  them  out  in  order  to  receive  tenders 
upon  uiem ;  but  that  is  not  a  beneficial  user  by  the 
board.  Although,  therefore,  they  accepted  and 
partially  used  the  plans,  in  my  opinion,  they 
obtained  no  real  benefit  from  the  contract.  The 
result  is  that,  even  if  the  doctrine  exists,  and 
although  the  board  were  to  be  benefited  by  the 
oontraot,  they  have  not  actually  received  any 
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benefit  from  it.  I  am  therefore  strongly  of 
opinion  that,  even  withont  the  statnte,  the  phun- 
tdt  oonld  not  have  recovered,  because  this  c<nitraot 
is  inthin  the  general  mie,  and  not  within  any 
recognised  common  law  ezeeption  to  that  mle. 
I  ftuther  think  the  statnte  is  conoInsiTB  upon 
the  sabjeot,  and  I  think  so  upon  the  view  sne- 
gested  by  Mr.  Marriott.  The  statute  is  boUi 
directory  and  mandatory;  it  reaUj  comes  to 
this,  that  when  tiie  Act  was  passed  the  Le^is- 
latnire  knew  of  the  inconvenience  arismg 
flrom  requiring  that  small  oontiacts  necessary 
for  the  daily  carrying  on  of  the  corporation 
work  should  be  under  seal.  They  meant  to  get 
rid  of  the  question  with  respect  to  these  small 
oontraots,  and  to  say  that  all  contracts  which  the 
board  are  properly  authoriued  to  make,  if  under 
50{.,  shall  be  brought  within  the  exception  ;  if 
above,  shall  in  all  cases  be  within  the  general  ride. 
Ab  to  the  accountant's  case,  it  is  not  necessary  to 
say  whether  it  comes  within  the  law  api^icable  to 
the  present  case.  But  I  think  Crompton,  J. 
assented  to  the  judgment  upon  the  assumption 
that  the  contract  of  Sie  accountant  was  to  perform 
woric  from  day  to  day.  The  oontraot  might  have 
been  fulfilled  in  one  way  or  the  other.  It  might 
therefore  be  considered  a  daily  employment 
to  a  small  amount,  and  Crompton,  J.  thought 
it  came  within  the  recognised  exception.  He  did 
not  state  any  new  principle,  but  only  brought  the 
fakots  of  that  case  within  an  existing  mle  of  law. 
I  agree  that  this  appeal  should  be  dismissed. 

Cotton,  L.J. — I  also  am  of  opinion  that  the 
judgment  of  Lindley,  J.  was  right.  A  common 
law  rule  exists  that  corporations  ara  not  bound 
by  contracts  entered  mto  by  them,  unless 
inade  under  their  seaL  There  are  exceptions 
suggested  to  this  rule.  For  instance,  con-, 
tracts  made  in  the  coarse  of  oatiying  on  the 
ordinMy  daily  business  of  the  corporation,  and 
involving  small  sums,  need  not  be  under  seal. 
That  exception  cannot  ^ply  to  this  case.  But  is 
there^  an  exception  also  showing  that  a  corpora- 
tion ia  lidble  where  goods  having  been  supplied, 
or  work  done  under  a  contract  not  under  seal, 
the  corporation  have  had  the  entire  benefit  P  Now 
I  donUi  whether  a  corporation  like  this  can  be 
held  liaUe  upon  any  such  grounds,  because  the 
corporate  body  was  not  the  persons  who  got  the 
benefit  of  the  oontraot,  but  the  ratepayers  for 
whom  the  oorporation  were  trustees.  The  cor- 
poration -as  such  cannot  derive  any  benefit  from 
their  oontraots.  If  the  corporation  could  be 
bound,  in  my  opinion  there  has  not  been  saeh  a 
beneficial  user  of  the  plans  as  to  bring  the  case 
within  the  assumed  exception  to  the  statute.  No 
doubt  there  was  a  certain  user  of  the  plans,  but 
not  a  beneficial  one.  The  matter  went  no  farther 
than  using  the  {rfans  for  the  purpose  of  ob- 
taining tenders  for  the  contemplated  buildingB. 
They  were  therefbre  not  usea  for  the  more 
important  purpose  of  erecting  the  offices.  It  is 
argued  that  sooh  a  contract  is  not  within  seot.  174 
of  the  statute,  because  that  section  only  applies 
to  oontncts  made  for  the  purposes  of  the  Act,  and 
the  building  of  offioes  is  not  one  of  those  purposes  ; 
but  I  think  that  sect.  197,  which  says  that  the 
local  board  shall  provide  and  maintain  such  offioes 
as  may  be  necessary  for  transacting  their  business, 
disposes  of  that  objection.  If  the  board  provide 
any  offices  at  all,  it  must  be  for  the  purpose  of 
carrying  the  Act  into  execution.    I  thinK  it  is 


plain,  therefore,  that  this  is  such  a  contract  as  is 
within  the  purview  of  aect.  173.  As  to  sub-sect.  1 
of  sect.  174,  that,  in  my  opinion,  must  be  oen- 
ddered  as  mandatory,  tlsat  is  tn  say,  as  preveolaag 
any  oontraot  under  the  Act  being  entered  into 
except  under  the  seal  of  the  oorpoiatiaa.  The  Act 
provides  in  a  particular  way  for  the  making  of 
small  oontiacts ;  its  meaning  is  to  say,  "  as  to  all 
contracts  exceeding  502.  you  shall  not  bind  the  rates 
except  you  enter  into  a  oontnofe  under  seaL"  As 
to  the  equity  doctrine  of  part  perfonnaBcs,  which 
has  been  reued  on,  the  eases  of  Vngley  v.  Ca^iw 
(ntp.)  and  TFOaon  v.  The  Wett  RarOepoai  Raii. 
toay  Oamipcmy  («ttp.)  have  been  principally 
referred  to.  In  former  days  the  Court  of 
Chancery  would  not  have  entertained  a  suit  by 
the  plaintiff  to  oif oroe  a  contract  like  the  presenL 
Ungieyv.  TJiigUiii  (<i(p.)  was  simply  a  case  of  part 
performance  talong  the  case  out  of  the  St^nta  of 
£Vaads.  It  was  a  contract  relating  to  a  house, 
entered  into  by  a  father  at  his  daughter's  marria^ 
and  if  the  Statute  of  Frauds  applied  no  aoiNn 
could  be  enforced,  because  there  was  no  agreement 
in  writing ;  but  possesaiou  having  been  given,  the 
Court  t£  Equity  said  that  the  part  pcrformanoe  of 
the  contract  enabled  parol  evidenoe  of  the  oon- 
traot to  be  given,  aoting  upon  the  principle  that 
where  there  exists  a  valid  binding  and  enf  oroeable 
oontraot,  but  the  Statute  of  Frauds  says  that  no 
action  shall  be  brought  upon  it  ubmob  it  is 
evidenced  in  a  particular  way,  t&en,  if  the  Court 
of  Ofaanoery  finds  an  overt  aot  by  the  party 
against  whom  the  contract  is  sought  to  he  ea- 
forced,  such  as  possession,  which  is  referable  to  the 
contract,  parol  evidence  is  allowed  to  asoertain 
what  the  original  terms  of  the  oontraot  really  are. 
This  is  the  class  of  cases  in  which  oontraots  ate 
enforced  in  equity.  Notwithstanding  the  Statnte 
of  Frauds,  the  equity  is  not  administered  on  the 
gronxtd  of  fraud,  as  is  shown  by  the  fact  tiiat  in  a 
suit  for  the  specific  performaBce  of  an  agreemeat 
for  the  sale  of  land,  payment  of  the  prioe  of  tiie 
land  is  not  such  a  part  performanoe  of  the 
agreement  as  will  take  the  case  out  of  the  statute. 
Then  there  is  the  case  of  WiU<m  v.  The  Wut 
HarSepool  Railwem  Gompam/g  (•«?•)•  The  judg- 
ment of  Tomer,  L.J.  was  referred  to,  in  whioh 
Knight  Bruce,  Ii.J.  did  not  concur.  I  wish  to 
speak  with  the  greatest  respect  of  the  opinion  of 
Turner,  KJ.,  and  I  should  bava  ^;raat  haaitation, 
in  giving  judgment  against  his  opinion  if  he  rasl^ 
decided  on  the  point;  but  really,  toag>reat  extsnt, 
he  was  dealing  with  a  difficulty  under  the  Statute 
of  Frauds,  and  dealing  with  a  oorporatiim 
g^emed  by  the  Companies  Clauses  Aot  1845,  and 
to  a  very  great  extent  his  observations  apply  to 
tiM  case  of  private  individuals  who  had  a  oontnct 
for  the  sale  of  his  land,  but  not  a  oontraot  in  writ* 
ing.  He  deals  with  a  corporation  in  the  same 
way.  They  were  a  railway  governed  by  tiie  pro- 
visions of  the  Companies  Clauses  Act  1845,  and 
that  Act  says  that  contracts  whioh,  if  maide  by 
individuals,  must  be  in  writing,  will  bind  tiba  com- 
pany if  signed  by  two  directors.  The  Aot  does 
not  say  that  oontraots  shall  be,  but  that  th^  nsty 
be  made  in  this  way,  and  Turner,  L.J.  is  applying 
the  doctrine  of  part  performance  to  caaea  where 
they  have  not  been  so  made.  There  are  otbar 
parts  of  his  judgment  which  are  not  applicaUe  to 
the  case  of  a  private  individual,  but  there  he  refers 
to  another  class  of  action  entertained  by  die 
Court  of  Chancery,  iad^ienden^  of    ooutnwt, 
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BMBely,  where  the  oooit  says  that  if  any  indiridoal 
haTiag  a  title  to  land  aUom  another  person  who 
bdievM  that  hia  own  title  is  a  good  one,  to 
SBtMT  into  possession  of  and  expend  money  npon 
the  land,  and  "  stands  by  "  without  interfering,  a 
oourt  of  equity  will  not  afterwards  allow  him  to 
i  Ihs  titie  to  the  injury  of  him  whom  he  has 


allowed  so  to  enter  into  posssssion.    This  equity 
has  ao  ajylioation  to  the  present  ease. 

JudgneKl  chinned, 

Sdidtor  for  plaintiff,  W.  T.  Fatter. 

Solicitor  fbr  defendants,  W.  H.  Whitfield. 


Nov.  19, 21, 92,  and  Dee.  10,  1878. 
{Before  Bbamwxll,  Bkett,  and  Cottox,  L.JJ.) 

Thi  Ecci,i8iAaiiCAL  CknaossiosBBs  ot  Ehglahs 
V.  BowB.(a) 

Umitmtion  ofaetUnu — Eeele»ia*tioal  OommittioiterB 
—  CorporafioiM  aeile  —  Blaiute  of  Limitaiione 
(3^4WaL4,  e.  27).  ««.  2.  2d— 3  #-4  Viet.  e. 
11%««.50,57. 

BeeL  SO  of  3  ^  4  YieL  e.  113  enaels,  that  all  {he 
«$UU»  mtd  mitmreet  of  the  holder  of  a  deanery  in 
mtif  lamda,  ^c,  «haQ  be  vetted  aosoktfei^  in  the 
Sedeeiaatietd  Oommitiioners  for  England  for  the 
furpoeee  of  As  AiA  ;  and  teet.  67  providee  thai 
ihty  sftaS,  for  fte  purpose  of  obtaining  posiet- 
mom  of  lomao,  4^,  vetted  in  them  ha»e  aU  right; 
fomert,  tmd  runediet,  lohieh  bdonged  to  tho 
Mdmr<(f  iko  deanery. 

HM,  &at,  witt  retpeet  to  landt  vetted  in  the  eom- 
miatitmer*  tmder  teet.  50,  their  right  of  entry  or 
aiHon  for  recovery  wot  horred  trndsr  teet.  2  of  the 
3^4  WOL  4,  e.  27,  a/tar  twenty  yeart  had 
eU^ted  vnihout  their  having  taken  poeeettion,  and 
Aat  Am  ware  no<  eatitUd  to  enter  or  recover 
nkkiit  naty  years,  at  the  holder  of  the  deanery 
might  have  done  vnder  teet.  29. 

AiTEALfroma  decision  of  Mellor,  J.,  on  farther 

oonsideration,  giving  judgment  for  Uie  plaintiffs 

in  so  action  for  the  recovery  of  land. 
The  facts  of  the  case  and  the  argamenta  are 

fnHy  set  out  in  the  jndgpnent  of  the  Goort   of 

Appeal  {pott). 
Jlelntyre,  Q.O.  and  C.  Higgint  appeared  for  the 

plaintifiB. 
HertekeU,  Q.G.  and  Morgan   Lloyd,  Q.O.  for 


Gmt.  ocb.mitt. 
Dee.  10. — CoRCnr,  LJ.  delivered  the  followisg 
jsdgmeot  of  the  oomt : — This  was  an  appeal  m 
the  dclaadant  from  a  jo^ment  of  Mulor,  J., 
ia  birofur  of  the  plaiitti&  after  trial  without 
a  jnr.  The  action  was  brought  to  reeover 
two  etesea  of  land  called  137  and  137a,  which 
at  the  tune  when  the  action  was  harought 
wan  in  the  possession  of  the  defendant.  After 
the  aotioit  was  broogfat  the  defendant  admitted 
the  titfe  el  the  plaintdEs  to  the  parcel  of  land  No. 
137,  but  dnfended  the  action  so  far  as  it  songht  to 


137a.  In  the  year  1808  an  Act  was 
passed  anthorisinK  the  inolosnre  of  certain 
common  lands  in  the  parish  of  St.  Asaph.  In 
the  year  1827  the  commissioner  (acting  in  the 
encntiim  of  this  Act)  made  his  award  whereby 
the  parcel  of  land  in  qnestion  was  awarded  as 
ftUowt:  "To  the  personal  representatives  of 
Bohwt  Morris,  late  of  St.  Awpn.  aforBwaid.  inn- 


keeper,  deceased,  assigned  and  allotted  in  right  of 
the  lease  of  the  George  and  Dragon  and  other 
premises  in  St.  Asaph,  under  the  said  Dean  of 
St.  Asaph."  Tbongn  the  award  was  not  com- 
pleted until  1827,  it  appears  that  the  allotment 
was  made  in  1816.  The  George  and  Dragon,  in 
respect  of  which  the  allotment  was  made,  was  the 
prc^erty  of  the  Dean  of  St.  Asaph,  and  until  the 
year  1^0  was  held  under  a  lease  granted  by  the 
tiien  Dean  of  St.  Asi^h  to  two  persons  named 
Uoyd,  as  trustees  for  the  next  of  kin  of  Boberfe 
Mmris.  This  lease  was  in  the  year  1820  sold  to 
Hush  Jones,  who  in  1820  obtained  on  the  Bur> 
renaer  of  the  old  lease  a  new  lease.  There  were 
several  leases  of  the  G^eorge  and  Dragon  made 
after  1820,  but  none  of  them  included  the  allot- 
ment now  in  question.  By  3  &  4  Yict.  o.  118,  the 
estates  of  all  deans  passed  to  the  Ecclesiastical 
Commissioners,  bat  under  the  75th  section  of 
the  Act  this  was  to  be  snlgeot  to  the  right  of 
every  dean  then  livine  to  the  estates  of  hia 
deanery  during  Iqs  life;  and  it  appears  firom 
the  statement  of  claim,  that  the  Dean  of  St. 
Asaph,  living  at  the  time  when  the  last-men- 
tioned Act  passed,  died  in  April  1854,  and  that 
hereupon  the  plaintifFs  became  entitled  in  posses- 
sion to  tiie  estates  of  the  deanery.  It  is  admitted 
that  the  freehold  and  reversion  of  the  George  and 
Dragon  formed  part  of  the  estates  of  the  deanery, 
and  the  plaintiCs  in  the  year  1850  purchased  the 
then  subsisting  lease  of  that  inn,  and  acquired 
possession  th»eof.  But  they  never  obtained 
possession  of  the  allotment  now  in  question,  and 
this  action  was  not  oommenoed  until  the  year  1877. 
Two  questions  were  raised  on  the  part  of  the 
uipeUant,  the  defendant  in  tiiis  action :  first,  that 
the  pUdntUIs  had  not  shown  that  the  Dean  of 
St.  Asaph  ever  had  any  title  to  the  allotment  in 
question;  and  secondly,  that  if  this  was  decided 
in  the  plaintiffs'  favour,  the  Statate  of  Limitatians 
was  a  Mr  to  this  action.  Mellor,  J.  found  as  a  £Mst» 
that  the  defendant  had  been  in  possession  adverse 
to  thet^eof  the  plaintiffs  fortwenty  years,  but  not 
for  sixty  years ;  that  is,  the  right  of  the  plaintiffs  to 
bring  this  action  aocmed  more  than  twentv  yeaci, 
but  not  sixty  years,  before  the  issuing  of  we  writ, 
and  he  deoided  the  auestion  of  title  and  the  ques- 
tion raised  under  tne  Statute  of  Limitations  in 
&vonr  of  the  plaintiSb.  The  question  whether 
the  Dean  of  St.  Asaph  ever  had  any  title  to  this 
allotment  is  not  free  from  difficnUy.  Nei&er  tbte 
private  Act,  whidi  has  been  already  mentioned, 
nor  the  general  Act  in  force  when  the  award  was 
made  (41  Geo.  3,  c.  109),  contains  any  expresa 
enactment  as  to  the  title  of  a  reversioner  to  an 
allotment  made  to  his  tenant  in  respect  of 
his  lease.  We  have  not  been  furnished  with 
a  copy  of  the  award,  and  there  is  no  evi- 
dence as  to  the  circumstances  under  which 
the  allotments  mentioned  in  the  award  wore 
made  to  the  dean,  and,  as  we  are  of  opinicn  that 
the.Statnto  of  Limitations  affords  agooddefisnoe  to 
the  action,  even  assuming  that  under  the  award 
the  reversion  of  the  ^allotment  made  in  respect  of 
the  (George  and  Dragon  vested  in  the  dean,  we 
think  it  better  not  to  give  any  ofKuion  on  thia 
qnestion.  As  regards  the  defence  of  the  Statute 
of  limitation,  the  plaintiffs  contend  that  Fears, 
from  whom  the  defendant  bought  in  1863,  had 
been  in  possession  of  the  allotment  in  question  as 
tenant  of  the  dean.  If  this  point  was  raised 
at  the  trial,  Meilor,  J.  found  as  a  fact  against 
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tbe  pkunti&i  and  we  are  of  opinion  that 
there  is  no  ground  for  disturbing  his  finding,  if 
any,  on  this  point,  and  further,  that  the  evidence 
shows  that  the  plaintifEs'  contention  in  this 
respect  is  not  well  foonded.  In  oar  opinion  the 
allotment  referred  to  in  the  deed  reUed  on  by 
them  is  that  described  in  the  statement  of  claim 
as  137,  in  respect  of  which  no  aaestion  now  arises. 
But  then  it  is  urged  on  behalf  of  the  plaintifEs 
that  the  Dean  of  St.  Asaph  would,  under  sect.  29 
ef  the  3  &  4  Will.  4,  c.  27  (a),  have  been  able  to 

(oj  By  3  4  4  Will.  4,  o.  27,  b.  1,  the  word  "  por«m  " 
shall  extend  to  a  body  politio,  corporate,  or  coUeeiate. 

Sect.  2.  After  the  let  day  of  Deoember  1833  no 
person  shall  make  an  entry  tir  distress,  or  bring  an  action 
to  reooTer  any  land  or  rent,  but  within  twenty  years  next 
after  the  time  at  whioh  the  right  to  make  suoh  ent^  or 
distress,  or  to  briiuf  suoh  action,  shall  have  first  accrued 
to  some  person  throngh  whom  he  olaimB,  or,  if  saoh 
right  shall  not  hare  aoomed  to  any  person  thiongh 
whom  he  claims,  then  within  twenty  years  next  after  uie 
time  at  which  the  ri^ht  to  make  such  entry  or  diatress, 
or  to  bring  such  action,  shall  have  first  aoomed  to  the 
person  mftiriiig  or  bringing  the  same. 

Sect.  29.  It  shall  be  lawful  for  any  archbishop,  bishop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or 
other  spiritual  eleemosynary  corporation  sole,  io  make 
any  entry  or  distresa,  or  brin^  such  action  <^  snit  to 
recover  any  land  or  rent,  within  such  period  as  herein- 
after is  mentioned  next  after  the  time  at  whi(di  the  right 
of  snoh  corporation^  sole,  or  of  his  predecessor,  to 
make  snch  entry  or  distress,  or  bring  snch  action  or  roit, 
shall  have  first  aooraed ;  that  is  to  say,  the  period  during 
whioh  two  ^rsons  in  snooession  shall  have  ndd  tiis  office 
or  benefice  in  respect  whereof  snch  land  or  rent  shall  be 
claimed,  and  six  years  after  a  third  person  shall  have 
been  appointed  thereto,  if  the  times  oi  snoh  two  incnm- 
bencies  and  snoh  term  of  six  years  taken  together  shall 
amount  to  the  full  period  of  sixty  years ;  and  if  such 
times  taken  together  shall  not  amonnt  to  the  full  period 
ef  sixty  ^sara,  then  during  such  further  number  of  years 
In  addition  to  snoh  six  years  as  will,  with  the  time  of 
the  holding  of  suoh  two  persons  and  suoh  six  years,  make 
np  the  full  period  of  sixty  years  ;  and  after  the  said  Slst 
da^  of  December  1833  no  suoh  entry,  distress,  action,  or 
smt,  shall  be  made  or  brought  at  any  time  beyond  the 
determination  of  suoh  period. 

The  3  &  4  'Will.  4  is  now  partly  repealed  by  the  Beal 
Property  Limitation  Act  1874  (37  *  88  Vict.  c.  57),  whioh 
takes  effect  from  and  after  Jan.  1, 1879. 

By  6  &  7  Will.  4,  o.  77,  s.  1,  tiie  Ecclesiastical  Com- 
missioners of  England  were  constituted  a  body  corporate 
with  power  to  sue  and  be  sued,  and  to  hold  lands,  &a. 

B^  3  4  4  Vict.  0.  113,  8.  50 :  Subject  to  the  provisions 
herein  contained,  all  the  estate  and  interest  whioh  the 
holder  of  any  deanery  or  canoniy  not  suspended  by  or 
ander  the  provisions  of  this  Act,  and  his  successors, 
have  and  would  have  in  any  lands,  tithes,  and  oUier 
hereditaments  or  endowments  whatsoever  annexed  or 
belonging,  or  usually  held  or  enjoyed  with  suoh  deanery 
or  canonry  (except  any  right  <rf  patronage),  or  whereof 
the  rents  and  profits  have  been  usually  taken  and  enjoyed 
by  the  holder  of  suoh  deanery  or  canonry,  as  sui^  holder, 
■•parately  and  in  addition  to  his  share  of  the  corporate 
revenues  sf  suoh  chapter,  shall,  without  any  conveyance  or 
assurance  in  the  law  other  than  the  provisions  of  uiis  Act, 
accrue^  to  and  be  vested  absolutely  in  the  Eodleeiastical 
Commissioners  for  England,  for  the  purposes  of  this  Act. 

By  sect.  57 :  The  Ecclesiastical  Commissioners  for 
England  shall,  for  the  purpose  of  enforcing  payment 
of  all  profits  and  emoluments  to  be  paid  to  them, 
and  of  obtaining  possession  of  all  lands,  tithes,  or  otiier 
hereditaments  vested  is  or  accruing  to  them  as  afore- 
said, and  of  recovering  the  rents  and  profits  thereof, 
have  and  enjoy  all  rights,  powers,  and  remedies,  at 
law  and  in  equity,  which  belonged  or  belong,  or  would 
belong  or  have  belonged,  to  the  holder  of  the  deanery, 
•anonry,  prebend,  dignity,  or  office,  or  the  rector  of  the 
rectory  m  respect  of  which  such  profits  and  emoluments, 
lands,  tithes,  and  other  hereditunents  and  endowments 
xespeotively  are  by  or  under  the  provisions  of  this  Act 
to  he  paid  or  aoomed  to  and  be  vested  in  1^  said 
cemmissioners. 


bring  his  action  within  sixty  yean  from  the  time 
when  bis  right  to  do  so  first  accrued,  and  that  the 
effect  of  3  £  4  Yict  c  118,  s.  57,  was  to  give  tbe 

Slaintiffs  the  same  time  to  bring  their  action, 
[ellor,  J.  found,  and  it  is  conceded  by  the 
defendant  correctly,  that  the  defendant  had  not 
been  in  possession  for  sizt^  years,  and  he  decided 
as  matter  of  law  that  onder  these  oironmstanoeB 
the  plaintiffs'  action  was  not  barred  by  the  statute. 
We  are  unable  to  agree  with  this  decision.  The 
plaintiffs  are  within  the  2nd  section  of  3  A  4  WIIL 
4,  o.  27,  unless  they  show  any  statutory  enact- 
ment which  exempts  them  from  the  statutory  bar 
of  twenty  years.  The  plaintiffs  contend  that  the 
combined  effect  of  the  SVth  section  of  3  &  4  Yict.  c 
113,  and  of  sect.  20  of  the  Act  of  Will.  4,  gives  them 
such  exemption.  It  is  urged  that  sect.  29  of  the 
Act  of  Will.  4  gives  deans  and  other  corporations 
sole  mentioned  in  it  such  a  privilege  in  the 
nature  of  a  nght  or  power,  as  by  sect.  57  of  the 
Act  of  3  &  4  Yict.  vests  in  the  Ecclesiastical  Com- 
missioners. But  this,  in  our  opinion,  cannot  be 
maintained.  The  29th  section,  it  is  true,  begins 
with  the  words,  "  Provided  always  it  shall  be  law- 
ful," words  which,  if  taken  without  referenoe  to 
the  rest  of  the  statute  in  whioh  they  occur, 
look  as  if  they  conferred  a  right  or  power 
on  the  corporations  therein  mentioned.  Bat  the 
statute  is  not  one  whioh  confisrs  any  right  or 
power.  On  the  contrary,  it  restricts  the  rights, 
powers,  and  remedies  which,  independently  of  its 
provisions,  owners  of  property  woald  possess,  by 
prescribing  a  limited  time  within  which  they  mnst 
enforce  the  rights  and  porsne  the  remedies  whidi 
thev,  independently  of  the  Act,  possess. 
Although  the  29th  section  seems  to  be  enabling, 
yet,  in  truth,  this  and  the  2nd  section  are  stata- 
tory  enactments,  that  deans  and  other  ecclesiastioal 
corporations  sole  shall  not  bring  any  action  to 
recover  land  except  within  the  period  mentioned 
in  sect.  29,  and  that  all  other  persons  shall  not  do 
so  except  within  twenty  years  from  the  time  when 
the  right  first  aocru^.  It  was  much  pressed 
upon  OS  that  the  oonsequenoe  of  holding  that  the 
I^esiastical  Commissioners  are  within  sect.  2  of 
the  3  &  4  Will.  4,  c.  27,  would  be  that  at  the  lime 
of  the  passing  of  3  dt  4  Yict.  c.  113,  the  Ecclesias- 
tical Commissioners  mi^ht  have  no  power  to 
recover  property  belongmg  to  the  deanery,  for 
whioh  the  then  dean  would  have  forty  yesra  to 
sue,  and  that  it  could  not  have  been  intended  that 
the  Ecclesiastical  Commissioners  should  thus  lose 
property  which  the  dean  could  have  recovered.  It 
IS  probable  that  the  attention  of  Parliament  mm 
never  directed  to  this  point,  and  that  there  was  no 
intention  either  way.  But  the  supposed  inoon- 
▼enienoe  is  much  lessened  by  the  &ot  that,  doting 
the  life  of  a  dean  living  at  the  time  when  the  Aot 
of  3  &  4  Ylot.  c.  113  was  passed,  the  dean  and  not 
the  Ecclesiastical  Commissioners  would  be  entitled 
to  bring  an  action  to  recover  property  of  tiie 
deanery,  and  during  this  period  the  Ecclesiastioal 
Commissioners  ooold  make  inquiries  as  to  the 
property  of  the  deanery,  and  might  arrange 
with  the  dean  to  recover  any  property  m 
those  cases  where,  though  an  action  by 
them  would  be  statute  barred,  the  dean 
could  still  bring  an  action.  In  our  opinion 
the  decision  on  this  pcnnt  in  nvonr 
of  the  plaintiffs  would  lead  to  this  result,  that 
the  Eccleeiastical  Commissioners  could  always 
bring  an  action  to  reooTer  land  vested  in  them 


Digitized  by  VjVJVJV 


It 


Vueb  B,  1879.1 


THE  LAW  TIMES. 


[7ol.XL.,N.  8.-121 


Chak.  Dit.] 


MVLUNSB  V.   MlDLAlTD   KaILWAT  GoKPANT. 


[Chait.  Dct. 


nnder  S&4  Yict.  c.  113,  s.  50,  even  that  of  which 
theT  had  at  <ne  time  had  posaesBion,  at  any  time 
within  sixty  years  from  the  time  when  the  right 
to  do  so  first  aocmed,  and  that  they  wonld  not  be 
barred  from  bringfing  an  action  to  recover  land 
acquired  by  them  nnder  the  last-mentioned  Act 
till  the  lapse  of  the  period  mentioned  in  sect.  29 
of  the  Aot  of  3  &  4  Will.  4,  c.  27,  while  they  wonld 
be  barred  by  the  lapse  of  twenty  years  from 
bringing  an  action  to  recover  other  estates  de- 
rived from  persons  not  mentioned  in  sect.  29. 
These  are  inconvenienoes  at  least  as  startling  as 
that  Buggested  by  the  plaintiffs  as  the  resolt  of  a 
dedaion  that  twenty  years  is  a  bar.  Bat  the 
question  is  not  one  of  convenience  or  incon- 
venience. It  is  whether  there  is  snffioient  to  pre- 
vent an  action  by  the  Ecclesiastical  Oommis- 
•ioners  being  barred  by  the  limitation  contained 
in  sect  2  of  the  Act.  We  are  of  opinion  that 
there  is  not,  and  that  an  action  bronght  by  them 
is  barred  not  b^  the  period  g^ven  by  sect.  29,  bnt 
fay  that  enacted  in  sect.  2. 

Judgment  reverted. 

SdidtoTB  for  the  plaintiffs,  Jenningt,  White, 
and  BueMone. 

Bdidtors  for  the    defendants,  Field,  Boseoe, 
and  Co. 

HIGH    COURT   OF  JUSTICE. 

CHAITOEBT  DIVISION. 

Tuesday,  Jem.  21. 

(Before  JxssBi,  M.B.) 

HuLUBXK  V.  MmLAHn  Railway  Comfaxt. 

SaHway  company — Qrcmi  of  right  of  way  through 
arth  vnderneath  ttalion — Bight  of  roMMOiy  com- 
pony  to  use  ardi  ai  warehoiue  for  good*— Inter- 
ference toith  veer  of  right  of  way — Itijunetion. 

The  B.  BaUioay  Oompany,  having  the  utual  powert 
wider  their  special  Acta,  had  acquired  land* 
whereon  they  had  constructed  a  station  built 
y^fon  arches.  In  the  schedule  to  one  of  their 
special  Acts  were  certain  heads  of  arrangements 
which  were  affirmed  by  one  of  their  speeiai  Acts, 
amongst  them  being  an  arrangement  with  the 
dtfendant  company  to  work  tie  B.  Compomy't 
line  as  soon  as  it  was  completed.  After  Oie  hne 
and  works  uiere  completed,  the  B.  Oompany  sold 
certain  superfluous  lands  a^oining  the  station 
with  a  right  of  way  to  part  thereof  through  one 
of  the  arches,  and  the  same  afterwards  became 
vested  in  the  plaintiff.  The  d^endani  company, 
requiring  the  arch  for  Ae  purpose  of  using  it  as 
a  bonded  warehouse,  caused  it  to  be  blodeed  up 
and  thus  interrupted  the  plaintiff' s  right  of  way. 
On  an  action  by  the  plaint^  to  restrain  the 
d^endant  eom/pany  from  interfering  with  his 
right  of  way  : 

SM,  that  the  B.  BaUway  Oomf^any  had  no  power 
to  grant  the  right  of  way,  *t  being  over  land 
required  for  the  purposes  of  the  railway,  and 
that  the  grant  was  int/aUd. 

field  also,  that  the  defendant  company  was  entitled 
to  the  exclusive  use  qf  the  arch  for  the  purpose  for 
which  it  was  intended  to  be  used. 

Bt  the  Bedford  and  Northampton  Bailwav  Aot 

1865,  which   incorporated    the   Lands    Ctaases 

Consolidation  Act  1845,  and  the  Railways  Clanses 

(•)  Scfottod  t7  O.  WatBT  Km,  Eaq.,  BaiTMer«t-L>w, 


Consolidation  Act  1845,  tho  Bedford  and  North- 
ampton Railway  Company  were  incorporated 
and  anthorised  to  make  and  maintain  a  railway 
from  Northampton  to  Bedford,  and  to  conatrnct 
certain  works  inolnding  a  station  in  the  totrn  of 
Northampton.  By  sect.  4,  the  company  were 
empowered  to  parohase,  take,  Hold,  and  dispose  of 
lands  and  other  property  for- the  purposes,  bnt 
sabject  to  the  restrictions,  of  the  Act,  and  to  put 
the  Aot  in  all  respects  into  execution.  By  sect. 
65,  the  company  had  power  to  enter  into  agree- 
ments with  the  defendants  the  Midland  Railway 
Company  with  respect  to  the  maintenance,  working, 
and  user  by  them  of  the  railway. 

Certain  heads  of  arrangement  between  the  two 
companies  were  scheduled  to  the  Act,  and  by 
sect.  64  these  arrangemente  were  confirmed  and 
were  to  have  full  effect  according  to  the  terms  and 
intent  thereof. 

By  the  third  danse  of  the  heads  of  arrangement, 
after  the  Bedford  and  Northampton  Railway 
should  be  authorised  to  be  open  for  public  traffic, 
the  Midland  Company  were  at  all  times  at 
their  own  expense  to  maintain,  manage,  stock, 
work,  and  use  the  Bedford  and  Northampton 
Railwav,  and  to  work  and  use  the  same  so  as 
properly  to  develope  and  accommodate  not  only 
the  through  traffic  but  also  the  local  traffic  of 
the  district  by  the  Bedford  and  Northampton 
Railway. 

The  Bedford  and  Northampton  Railway  Com- 
pany made  the  railway  and  works  authorised  by 
the  special  Act  of  1865  as  subsequently  altered  by 
two  other  special  Acts  of  1866  and  1867,  and  for 
the  purposes  of  saoh  Acts  pnrohased  a  piece  of 
ground  in  the  parish  of  All  Saints,  in  the  town  of 
Northampton.  Part  of  the  railway  was  made  on 
the  said  piece  of  land,  and  certain  works  were 
constracted  thereon,  consisting  of  Northampton 
station  with  the  rec[ni8ite  pStforms  and  other 
oonvenienoes.  The  hne  of  railway  was  above  the 
level  of  the  said  land,  and  the  railway  was  in  con- 
sequence built  upon  arches.  After  the  comple- 
tion of  the  railway,  portions  of  the  said  piece  of 
land  on  the  north  ana  south  sides  of  the  railway 
which  had  become  "  superfluous  lands  "  were  by 
an  indenture  of  the  20th  Aug.  1873,  and  ma^ 
between  the  Bedford  and  Northampton  Railway 
Company  of  the  one  part,  and  Messrs.  Clark  and 
Pnnchard  of  the  other  part,  in  pursuance  of  the 
agreement  nnder  which  the  latter  had  constructed 
the  railway,  conveyed  to  them  in  fee  tof^ether  with 
ao  nnintenrnpted  right  ckE  way  for  Messrs.  Clark 
and  Punohard,  their  heirs  and  assigns,  and  all 
lessees,  tenanto,  and  other  persons  for  the  time 
being  occupying  or  having  any  interest  in  the 
hereditaments  thereby  conveved,  or  any  part 
thereof,  either  on  foot  or  with  horses,  carte,  or 
other  conveyances,  to  pass  and  repass  over  and 
along  two  roads,  one  being  an  occupation  road  and 
another  being  marked  "  Right  oi  wa^ "  in  the 
plan  attached  to  the  conveyance,  and  bemg  a  right 
of  way  through  one  of  the  above-mentioned  arches. 
This  arch  was  within  the  limits  of  deviation. 

The  right  of  way  was  not  a  way  of  necessity,  as 
the  land  on  the  side  distant  from  the  railway- 
abutted  on  a  public  street  in  Northampton,  known 
as  Bridge  street. 

In  Nov.  1876  Messrs.  Clark  and  Punohard  con- 
veyed their  interest  in  the  said  pieces  of  land, 
with   the   appurtenant   rights    of  way,   to   the 
plaintiff,   his    heirs  and  assigns.     The  plaintiff 
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■aid  that  the  right  of  way  was  a  oouTenient  and 
Taluable  meana  of  access  between  John-street, 
Northampton,  and  one  of  the  pieces  of  land  con- 
veyed to  nim,  and  from  the  date  of  the  oonveyanoe 
until  shortly  before  the  commencement  m  the 
action  it  had  been  nointerruptedly  nsed  by  the 
plaintifE.  The  Midland  Bail  way  Company,  which 
had  been  in  the  oocapation  of  the  line  and  works, 
inclading  the  station,  under  the  heads  of  arrange- 
ment as  sanctioned  by  the  special  Act,  had 
reooitly  stopped  np  the  archway  so  as  completely 
to  interrupt  the  plaintiff's  right  of  way.  There 
appewred  to  hare  been  no  consideration  foe  the 
grant  of  the  right  of  way  to  Messrs.  Clark  and 
Punchard,  and  under  the  agreement  with  them 
ihey  were  entitled  only  to  the  superfiuoos  lands, 
and  the  Midland  Bailway  Company  alleged  that 
the  grant  of  the  right  of  way  was  inoperatiTe. 
The  plaintiff  by  his  action  claimed  a  declaration 
that  ne  was  entitled  to  a  free  and  nninterrapted 
right  of  way  through  the  archway,  and  an  injunc- 
tion restraining  the  defendants  &om  interfering 
■with  tUe  sane. 

OhUty,  Q.O.  and  Drydm  for  the  plaintiff. 

Daoey,  Q.C.  and  Beale,  for  the  defendants, 
referred  to  Bottoch  t.  North  Staffordshire  BaUway 
Company  (5  De  6.  &  Sm.  584;  4  E.  &  B.  798], 
bnt  were  not  called  on. 

JxBSEL,  M.B. — This  case  raises  two  qnestioiis, 
the  one  an  important  question  of  general  law,  and 
the  other,  no  doubt,  an  important  question,  for  it 
affects  not  only  these  parties,  but  a  great  many 
other  parties  similarly  circumstanced,  though  it 
can  hardly  be  called  a  question  of  general  law. 
The  first  question,  whion  is,  as  I  said  before,  a 
question  ot  general  law,  though  it  turns  upon  the 
terms  of  a  special  Act  of  Parliament,  is  still 
general  law,  because  1  believe  those  terms  are 
verbcttim  the  same  in  all  the  Acts — if  not 
verhatim  they  are  substantially  the  same — there- 
fore I  treat  it  as  general  law.  Again,  the  second 
point  relating  to  the  right  of  user  of  the  railway 
company,  though,  of  course,  it  turns  on  the  actnu 
eypressions  used  in  the  agreement,  still  the  words 
used  are  so  common,  and  there  is  so  little  special 
about  them,  that  there  again  they  might  fairly  be 
considered  to  be  the  words  ordinarily  used  in 
similar  agreements.  Therefore,  on  both  points, 
the  matter  has  an  importance  far  beyond  the 
decision  of  the  actual  case  between  the  parties. 
[After  stating  the  facts  his  Lordship  continued :] 
Now  the  first  point,  which  is  that  of  general  law,  is 
this  :  Has  a  railway  company  any  power  by  law  to 
alienate  either  for  value  or  without  value  any 
portion  of  the  land  actually  used  for  the  railway 
or  works  ?  It  appears  to  me  that,  loddng  either 
at  the  terms  of  the  Act  of  Parliament,  or  the 
general  policy  of  the  law,  or  one  express  decision 
Bpon  the  subject,  a  railway  company  possesses  no 
such  power,  unless,  of  course,  it  is  conferred  upon 
them  by  special  enactment.  Now,  first  of  all,  we 
most  consider  what  the  railway  oompany  is 
empowered  to  da  It  is  to  make  a  railway,  or 
"  railway  and  works,"  to  use  the  definition  in  the 
Act  of  Parliament,  and  that  includes  the  station. 
The  station,  of  courte,  is  a  work,  and  is  a  part  of 
the  railway.  This  is  a  case  in  which  the  railway 
comes  into  the  station  as  it  generally  does.  It  is 
part  of  the  works  of  the  railway  itself ;  it  is  within 
the  limits  of  deviation ;  and  it  is  used  merely  for 
the  purpoees  of  the  railway.    It  is  not  the  lees  a 


station  because  it  is  built  on  arches,  nor  is  the 
land  below  lees  nsed  for  the  station  beoanae  it 
supports  the  archen  on  which  the  upper  part  cf  the 
station  stands.  The  whole  thing  is  the  station — 
the  land  below  the  arches,  and  the  pavement, 
works,  and  passenger  station  above  the  arches — 
that  is  all  the  nulway  station;  and  that  railway^ 
station  is  a  portion  of  the  railway  according  to  thu 
definition  of  the  "railway  aad  wtH^s."  Now,  for 
what  purpose  is  i^t  to  bia  used P  Itistobeased 
for  the    purposes  of  the  Act — that  is,  for  the 

general  purposes  of  a  railway.  It  is  a  publio 
loronghfkre  subject  to  special  'rights  on  the 
Surt  of  the  railway  company  working  and  using  it. 
ot  it  is  in  fact  a  property  devoted  to  public  •» 
well  as  to  privKte  purposes;  and  the  pnUic  have 
rights,  no  doubt,  over  the  property  of  the  railway 
company.  It  is  property  which  is  allowed  to  in 
acquired  by  the  railway  companies  solely  fen:  this 
purpose,  and  it  is  devoted  to  this  purpose  only. 
It  wooid  be  a  very  odd  thing,  under  any  notion  of 
the  rights  of  an  ordinary  proprietor  of  land,  evea 
if  there  were  no  enactment  to  the  contrary,  to 
allow  a  corporation  formed  to  hold  land  for  & 
special  purpose,  and  to  take  that  land  compul- 
sorily  from  the  owners  for  that  purpose  only,  to 
devote  the  land  to  another  purpose,  or  to  alienate 
the  same  generally.  Bat  when  I  look  at  the 
actual  terms  of  the  Act  of  Parliament,  I  think 
there  can.  be  no  possible  question  that  what  we 
should  expect  to  find  expressed  there  is  clearly 
expressed.  It  is  here  expresaed  to  be  a  body  ocnr- 
porate,  and  to  have  power  "  to  purchase,  take, 
hold,  and  dispose  of  land  for  the  purposes,  bat 
subject  to  the  restrictions,  of  this  Act;"  so  that 
you  can  only  dispose  d  the  laitd  for  the  purposes 
of  the  Act.  Now,  of  course,  a  gratoitoos  dispnai- 
tion  could  never  be  for  the  purposes  of  the  Act. 
That  is  quite  dear.  There  might  be  cases  in 
which  it  might  be  alleged  that  a  disposition  for 
value  might,  but  under  no  circumstances  could  a 
gratuitous  disposition,  be  for  the  purposes  of  the 
Mt.  Nor,  as  I  read  the  Act  of  Parliament,  oould 
a  sale  of  the  railway  be  a  purpose  of  the  Act.  By 
the  20th  section,  "  subject  to  the  provisions  of  this 
Act,  the  company  from  time  to  time  may  enter 
upon,  take,  and  use,  and  appropriate  all  or  BiiTpf 
the  lands  defined  on  the  deposited  plans."  The 
provision  in  the  Act  is,  that  the  company  is  to 
"  take  and  use  "  the  land,  and  not  to  take  and  sell 
it ;  besides  which,  by  the  19th  section,  you  find  they 
have  power  to  take  ten  acres  for  utraordinary 
purposes.  There  is,  therefore,  no  provision  in  the 
Act  enaliling  the  company  to  do  more  than  use  the 
lands  for  the  purpojias  of  the  railway,  except  so 
far  as  the  Bailway  Clauses  Act  and  the  ImbAb 
Obtnses  Act  are  incorporated.  Now  in  the  Lands 
Glauses  Act  there  is  a  section  of  great  importance, 
namely,  the  127th  section,  relating  to  saperflaoos 
lands,  under  which  the  company  may  sell  Badi 
lands,  and  one  part  of  the  argument  addressed  to 
ine  was,  that  the  land  under  the  arch  might  be 
treated  as  superfluous  land,  or  at  all  events  that 
the  right  of  way  granted  might  be  treated  as 
being  cm  easement  within  the  term  "  snperflnoas 
land/'  that  "  the  lands "  included,  by  the  defini- 
tion of  the  Act,  all  easements  and  other  heredita- 
ments. It  appears  to  me  quite  impossible  that 
this  can  be  so.  Krst  of  all  the  preamble  to  tli» 
section  is  this,  "And  with  respect  to  lands 
acmiired  by  the  promoters  of  the  nndwtaking 
nnoer  theiMTovisions  of  this  or  the  special  Act.  or 
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uuf  Aet  iaoorpontod  therewith,  bat  whioh  shAll 
not  be  xeqoired  for  the  piir{KMeB  thereof,  be  it 
eweted  as  followB."  Now  it  is  qnite  plain  that 
all  the  land  under  the  station  is  "  required  for  the 
porpoaes  thereof,"  not  onlj  for  the  Bap»ort  of  the 
arch,  as  regards  the  portions  of  it  aotnaUy  beneath 
the  piers  of  the  arches,  bat  also  that  whioh  is 
under  the  top  of  the  arches  is  required,  and 
althootfh  the  actnal  snrfaoe  of  that  piece  of  land  is 
not  n^aed  for  the  moment,  it  might  be  atiliaed 
at  any  instant  by  the  aroh  snbsiding  or  tnmbling 
in,  when  Boa£f(Mding  or  snpports  wonld  be  le- 
qnnvd  npon  that  part  of  the  land.  It  is  quite 
plain,  therefore,  that  the  land  cannot  be  treated  as 
not  required  for  the  porposes  of  the  railway.  It 
is  an  integral  port  of  the  station;  but  besides 
tiiat,  when  we  look  at  the  words  of  the  section,  we 
see  that  this  cannot  be  superflaous  land.  The 
aeetion  is  in  these  words :  "  Within  the  prescribed 
period,  or,  if  no  period  be  prescribed,  within  ten 
years  after  the  expiration  of  the  time  limited  by 
the  special  Act  for  the  completion  of  the  works, 
the  promoters  of  the  undertaking  shall  absolutely 
■en  and  dispose  of  all  such  superfluous  lands  and 
*piplj  the  purchase  money  arising  from  such  sales 
to  the  jmrposes  of  the  special  Act,  and  in  default 
thereat  all  such  superfluous  lands  remaining 
unsold  at  the  expiration  of  such  period  shaU 
therenpon  vest  in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto,  in  propor- 
tion to  the  extent  of  their  lands  respectively 
adjoininf;  the  same."  Of  course  you  can  never 
dream  of  supposiuK  that  the  Legislature  intended 
to  take  away  what  I  will  call  the  base  of  the  arch, 
or  that  which  underlies  even  the  crown  of  the 
aroh,  aa  being  noc  wanted  in  any  event  for  the 
pnposea  of  the  undertaking.  It  is,  in  my 
opinion,  quite  an  inadmissible  contention.  Then 
mder  the  Railways  Glauses  Act,  the  45th  section, 
Aere  is  a  power  to  take  land  for  extraordinary 
pBrpoaea,  and  there  is  a  power  of  selling  the  land 
wUmi  sbali  be  so  taken.  The  prescribed  number 
of  aerea  in  the  present  Act  is  ten  acres,  and  it  is 
fcrthe  pnpoae,  amongst  other  things,  of  ad- 
Ational  stations,  and  convenient  roads  and  w^^s, 
and  so  on.  There  ia  a  power  to  scdl  the  hmd 
iriiieh  they  so  take;  but  beyond  those  two 
powers,  tiiere  is  no  power  of  selling  that  I  can 
nnd.  Now  the  argument,  of  oonrse,  was  used 
that,  as  they  took  the  property  in  fee,  they  have 
the  ordinary  rights  of  fee  suipM  proprietors ;  but 
even  thatis  not  so.  It  is  not  necessary  now  to  go 
fnOy  into  that  point,  beoanse  the  right  of  selling 
tfaey  clearly  have  not.  In  the  first  place,  aa  I 
have  said  before,  they  have  only  to  hold  it  tor  the 
pnrpoaea  of  the  speisial  Aet.  They  can  only  dis- 
pose of  it  for  tiM  pnrposee  of  the  special  Act,  and 
the  Terr  fust  that  they  have  speoial  powers  of  sale 
over  otner  lands,  which  would  be  wholly  unneoee- 
mrj  if  they  oonld  sell  the  land  used  for  the  rail- 
waj  and  woifa,  shows  that  they  cannot  sell  this 
Imm.  But  it  is  a  mistake  to  suppose  that  they 
themselvea  have  the  ordinary  rights  of  pro- 
pneton  in  every  respect  to  use  the  lands.  Their 
rights  are  no  doabt  limited,  though  it  is  not 
'to  state  the  exact  limits.  That  point 
lore  the  Court  of  Queen's  Benoh  in  the 
of  Bostoek  y.  Th«  North  Btaff<ird»kvr»  BaSL- 
•My  Company  (sup.),  which  is  really  not  distin- 
^nishable  from  the  present  case.  In  that  case  the 
mgori^  of  the  Oonrt  cf  Queen's  Bench  were 
nlwrly  of  opinion,  though  the  words  were  "  for  the 


purposes  of  this  Aot  and  for  no  other  purpose  " — 
whioh  words,  as  I  said  before,  are  implied  without 
being  expressed — that  they  could  not  use  the  land 
except  for  the  purposes  of  the  Aot.  They  had  not 
the  ordinary  rights  of  ordinary  proprietors,  but  the 
Legislature  empowered  them  toacquire and  holdaod 
use  the  lands  merely  for  the  special  purposes  of  the 
Act.  This  is  no  new  doctrine,  at  all  events  to  an 
equity  court,  for  we  have  very  many  instances  of 
corporations  with  limited  powers  A  eigoyment^ 
limited  powers  of  alienation,  and  limited  rights  of 
control  over  their  property.  One  large  hmsb  of 
corporations  must  occur  to  the  mind  of  eveiyone 
— I  mean  the  ecclesiastical  corporations  eoM  or 
aggregate.  As  regards  ecclesiastical  corporar 
tions  sole,  it  has  been  long  since  decided,  in  this 
case  of  rectors,  vicars,  and  others,  that  though  in 
a  certain  sense  owners  in  fee  simple,  yet  in  many 
respects  they  have  only  the  powers  of  tenants  for 
life.  Of  course  no  owner  in  fee  simple  can  actually 
enjoy  beyond  his  life ;  and  therefore  to  that  extent 
they  were  no  better  and  no  worse  off  than  other 
owners  in  fee  simple ;  but  it  was  said  that  being 
seised  in  right  of  their  churches  they  had  not  the 
ordinary  powers  of  other  proprietors  in  fee  simple, 
and  such  powers  as  opening  mines  and  so  on  were 
denied  to  them,  and  they  were  not  allowed  to  uaa 
their  property  in  the  same  way  as  ordinary  owners 
of  land.  Then  there  was  a  large  body  of  corporations 
with  which  the  old  Oonrt  of  Ghancerv  had  a  0'eat 
deal  to  do,  but  with  whioh  the  High  Court  I  am 
happy  to  say  has  not  so  vandk  to  do,  there  being 
charity  commissioners  appointed  to  do  a  great  ^art 
of  that  work,  namely,  charity  corporations,  wnioh, 
as  we  all  know,  had  very  limited  powers  of  dii'- 
posing  of  thar  land.  Since  the  Municipal  Cor* 
pkorations  Act  we  have  a  number  of  other  corporar 
tions,  namely,  municipal  corporationa,  who  nave 
also  restricted  ownership  and  restricted  rights. 
Therefore  there  is  nothing  at  all  new  or  remark* 
able  in  the  fact  that  the  railway  company  has 
(mly  these  restricted  and  limited  rights.  It  appears 
to  me  qnite  impossible  that  the  railway  company 
oan  have  a  right  either  to  sell,  grwit,  or  dispose  of 
this  hmd  or  ot  any  easement  or  right  of  way  over 
it,  except  for  the  purposes  of  their  Act ;  that  is  to 
say,  with  a  view  to  the  traffic  of  their  rulway ;  and 
therefore  that  disposes  of  the  plaintiff's  case  on  the 
grroand  of  the  general  law  being  against  him.  Bat 
now  I  come  to  the  next  point,  which  is  a  very 
important  one,  and  that  is  the  right  of  a  railway 
company  which  uses  another  railway  company's  pro- 
perty under  these  agreements.  Now,  the  user  is  for 
the  purposes  of  the  trafiEic,  either  present  or  future 
traffic — in  fiust,  that  agreement  states  that  develop- 
ing  traffic  is  one  of  the  objects.  What  ths 
Midland  Company  say  is  this — they  say  :  "  We 
now  require  two  of  these  arches  for  the  purpose  of 
bonded  warehouses  to  be  used  for  the  purposes  of 
our  traffic.  We  have  been  applied  to  by  traders 
on  the  line  to  enable  them  to  store  their  dutiable 
goods  in  bonded  warehouses  temporarily  when 
they  require,  either  to  be  sent  from  NorthMnpton, 
or  to  Northampton."  That  is  quite  a  lefptimate 
object,  and  one  whioh  the  directors  of  the  railway 
company  wish  to  comply  with.  They  further  say 
that,  in  order  to  do  tais,  they  must  lock  up  the 
bonded  warehouses,  and  so  secure  them,  in  oraer  to 
satisfy  the  Board  of  Castoms,  who,  of  oonrse,  are 
very  particular  upon  this  point,  because  they  must 
be  very  careful  that  the  goods  do  net  get  out  with- 
out  the  doty  being   iwid,  and   tfa6  reaaonable 
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Teqnirements  of  the  Board  of  Castoms  most  be 
complied  with  in  this  respect  before  bonded  wore- 
hooses  can  be  established.    They  farther  say  there 
are  no  warehoosea  at  the  top  of  the  station.  The  only 
warehonses  they  could  get  would  be  tro«i  the  use 
of  the  arches  at  the  bottom ;  and,  in  addition  to 
locking  up  the  arch,  they  want  space,  which  can 
only  be  oonveniently  afforded  under  the  arch,  for 
loeiding  and   unloading  goods    and   taming   the 
waggons.    Mr.  Allport,  their  manager,  explained 
l^t  the  best  way  of  doing  all  that  woald  be  to 
look  up  the  arch  at  the  end,  and  then  tbe^  would 
have  a  yard  formed  under  tiie  arch  in  which  they 
could  load  and  unload  and  turn  their  wi^gons  and 
discharge  their  contents,  or  load  them  from  the 
bonded  warehouse  nnder  the  other  arches.    All 
that  appears  to  me  quite  reasonable,  and  entirely 
within  the  purview   of    the   agreement.     These 
arches  are  a  part  of  the  station.    They  were,  in 
fact,  as  we  were  told  in  evidence,  built  for  the  very 
purpose.    The  original  design  was  to  carry  the 
line  at  this  part  on  an  embankment,  bat  arches 
were  substituted  afterwards,  at  Mr.  Allport's  own 
suggestion,   for   the  purpose  of   being  used   an 
vrarehouses  in  the  way  they  are  going  to  use 
them.    It  seems  to  me  to  be  a  very  reasonable 
thing  to  say  that,  if  they  are  to  use  these  arohes 
for  warehouses,  they  should  want  to  utilise  one  of 
the  arches  as  a  yard  for  the  purpose,  which  I 
understand  to  bs  a  legitimate  use  of  this  arch.    It 
is  also  qaite  reasonable  to    say,  "  We  wish  to 
exclude  the  public  from  the  right  of  way  over  our 
yard  ;  it  would  be  very  inconvenient  to  us,  and  it 
might  lead,  as  has  been  suggested,  to  robbery,  and 
the  unrestricted  admission  of  the  public  would 
interfere  with  us  In  the  ordinary  conduct  of  our 
business."    It  seems  to  me  that  those  who  have 
granted  to  the  Midland  Bail  way  Company  the  right 
to  use  the  station  for  tra£5o  purposes  have  granted 
to  theni  the  right  to  use  it  in  the  way  I  have  men- 
tioned ;  that  is  to  say,  to  use  the  Ifmd  nnder  the 
arch  for  the  purpose  of  a  yard  for  loading  and 
unloading,  including  in  that   right  of  user  the 
right  of  excluding  ue  public  from  access,  which 
means  the  right  of  exclusive  user.    That  being 
so,  the  company's  title  being  prior  to  the  plaint^'s, 
and  he  having  purchased  with  notice  of  that  title, 
it  appears  to  me  that  he  has  no  right  to  call  upon 
this  court  to   interfere  in  his  favour  with  uiat 
exclusive  and  reasonable  user  by  the  Midland 
Bailway  Compaapr,  and  on  this  ground  also  the 
plaintiff's  action  mils.   The  action  will  be  dismissed 
with  costs. 

Solicitors :  J.  W.  WhiieJiotue}  Beak,  MarigoJd, 
Bedle,  and  Oroves.      

Feb.  1  and  4. 
(Before  Bacon,  V.C.) 
LoiraBOUHNB  v.  Fisbxb.  (a) 
Praetiee — Conduct  of  proeeedingt — Executor. 
Where  vroceedinga  are  necessary  agaSntt  persoiu 
ioho'have  had  dealingi  with  the  testator  whose 
estate  is  being  admintsiered,  the  executor  has  the 
right  to  the  eonduet  of  the  proceedings  in  pre- 
fererice  to  the  benefudaries,  mdess  misconduct  on 
ihe  part  of  the  executor  is  dearly  proved,  or  it  is 
made  out  that  the  course  of  jusUee  totK  he  im- 
peded thereby. 
An  eseeutor  having  commenced  em  action,  and  being 

Beported  hj  W,  Oowau  Datisi,  Esq.,  Butlstar«t-Iiaw. 


wiUing  to  continue  it,  not  deprived  of  his  ttriet 
right  at  the  inetanoe  of  the  beneficiaries,  eoen 
ihaiugh  the  action  was  against  his  own  father  ami 
tiMcle. 
Anoubnes  suukons. 

The  action  of  Longboume  v.  Fisher,  which  was 
commenced  in  Aug.  1875,  was  for  the  administra- 
tion of  the  wiU  and  codicil  of  the  Bev.  James 
Henry  Alexander  Fhilipps,  of  Picton  Castle,  Pem- 
brokeshire, and  was  instituted  by  James  Yicker- 
man  Longbonme,  the  sole  acting  trustee,  out  of 
the  four  original  trustees  appointed  by  the  tes- 
tator. The  defendant  Mary  PhiUnps,  the  wife 
of  the  defendant  Charles  E.  6.  Fisher  (who  had 
since  assumed  the  name  of  Philipps),  was  under 
the  will  the  equitable  tenant  for  life,  for  her  sepa- 
rate use,  of  the  settled  estates,  with  remainder  to 
her  first  and  other  sons  in  tail  male,  and  the  defen- 
dant Amy  Octavia  Gwyther  Philipps  was  entitled 
to  a  charge  on  the  settled  estates  of  100,0001.  in 
favour  of  herself  and  her  husband  and  children 
(if  any). 

On  taking  the  accounts  in  this  administration 
suit,  it  was  discovered  that  certain  sums  of  money, 
viz.,  2623Z.,  2552.  3<.  3d.,  and  25Z.  13«.  8d.,  amount- 
ing to  2904Z.  1«.  11(2.,  bad  been  improperly  obtained 
and  retained  hj  the  solicitors  to  the  estate  in 
administration  m  the  lifetime  of  the  testator,  and 
also  in  the  lifetime  of  Lord  Milfoid,  the  testator's 
predecessor  in  title. 

The  members  o(  this  firm  of  solicitors,  who 
were  liable  to  account  in  respect  of  these  misap- 
propriations, were  WilUam  Thomas  Longboume 
and  Charles  Banken  Yickerman,  the  father  and 
uncle  of  the  plaintiff  John  Yickerman  Longboome. 
On  the  2nd  Aug.  1878  the  i^tiff,  J.  Y.  Long- 
boume, took  out  a  summons  in  the  suit  of  Long- 
boume V.  Fisher  for  leave  to  take  proceedings 
to  recover  these  sums  for  the  benefit  of  the  estate, 
bat  before  any  order  was  obtained  he  commenced 
the  action  of  Longboumey,  Viehennan,  against  hia 
uncle  and  fother  before  the  Master  of  the  Bolls. 

The  action  of  Longboume  v.  Viokerman  claimed 
a  declaration  that  the  payment  out  of  court  in  the 
year  1859  of  the  sum  of  26232.  had  been  obtained 
by  the  firaud  of  Yiokerman,  and  asked  that  Yicker- 
man and  William  Thomas  Longboume  might  be 
ordered  to  repay  the  sums  of  26231.,  255L  Se.  Sd., 
and  25Z.  13«.  So.  The  statement  <i  daim  con- 
tained an  allegation  that  leave  to  prosaoate  this 
action  had  been  obtained. 

The  day  after  the  issue  of  the  writ  in  Long' 
bourne  v.  Yickerman  another  action  of  Eyre  v. 
Longboume  was  commenced  before  the  Master  at 
the  Bolls  with  the  same  object ;  the  plaintiffs  in 
this  last  action  were  the  legal  personal  representa- 
tives of  Lord  Milford,  the  testator's  predecessor 
in  title,  and  the  defendants  were  the  same  as  the 
defendants  in  the  action  of  Longboume  v.  Vicht»' 
man.  As  two  actions  with  the  same  object  were 
pending  M[ainst  them,  the  defendants,  Charles 
Banken  Yickerman  and  William  Thomas  Long- 
boume, applied  to  have  one  of  them  stayed,  and 
the  Master  of  the  Bolls,  on  the  30th  Nov.  1878, 
without  going  into  the  merits  of  these  actiona, 
and  declining  to  hear  the  affidavits  filed  upon  this 
point,  stayed  proceedings  in  the  action  of  Eyre  v. 
Longboume  60  far  as  it  sought  to  recover  the  sums 
claimed  in  Longboume  v.  Videerman. 

On  the  6th  Dec.  1878  a  summons  in  the  suit  of 
Longboume  v.  Fisher  was  taken  out  on  behalf  of 
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the  defendAnts  Mr.  and  Mn.  Philippe,  that  the 
oondnot  of  the  action  of  Longboume  y.  Viekermtm 
ndght  be  given  to  them,  with  liberty  to  nse  the 
name  of  the  plaintiffs  in  that  action  bo  ftr  as  it 
mi^^  be  neoeeaary  for  the  pnrposes  of  that 
aofaon.    This  Bummons  and  that  of  the  plaintiff 

>ngboame  of  the  2nd  Aug.  1878  now  came  on 

be  hecu'd  together. 

In  nipport  of  the  second  gammons  there  was 
fidenoe  to  the  effect  that  the  plaintiff  John 
flekerman  Lon^boome  had  issned  the  writ  in 
Longboume  y.  V*ekerman  immediately  npon  leam- 
.  ing  that  the  action  of  Eyre  t.  Longboume  was 
al»at  to  be  commenced,  in  order,  it  was  alleged,  to 
obtain  the  condnct  of  the  litigation  for  himself  ; 
and  it  was  farther  alleged  that  his  intention  was 
to  shield  his  father  as  mach  as  possible.  Fraud 
and  miooonduct  were  alleged  in  twth  the  actions, 
bat  in  the  action  of  Longboume  t.  Viehermcm  the 
charges  of  fraud  were  directed  chiefly  against 
Yidcerman  to  the  exoneration  of  William  Thomas 
Lcng^xnime. 

Sir  H.  M.  Jaekton,  Q.C.  and  B.  B.  Rogers  for 
Ae  first  amnmons. — The  plaintiffs  in  the  action  of 
Longboume  t.  Viekerman  are  the  executors  of  the 
•state  now  being  administered,  and  the  proper 
persons  to  have  the  conduct  of  such  an  action, 
ilr.  Longboume,  the  plaintiff,  the  acting  exe- 
utor,  and  the  trustee  who  knows  most  about 
this  matter,  ia  a  plaintiff  against  his  own  father ; 
bat  neyerthelees  his  action  is  properly  framed  to 
obtain  all  the  relief  that  can  be  had.  It  has  not 
been  shown  that  there  has  been  any  misconduct 
on  tiie  part  of  Mr.  Longboume  in  the  conduct  of 
this  Utigatiion,  painfol  though  it  must  be  to  him. 
As  a  matter  of  strict  right,  Mr.  Longboume  is 
entitled  to  the  condnct  of  this  matter,  and  he  can 
only  be  displaced  on  misconduct  being  clearly 
made  out : 

Harrison  v.  Sieharit,  15  L.  T.  Bep.  N.  S.  137  ;  L. 
Bep.  1  Cai.  473; 

Daoid's  Ch.  Frao.  »h  edit.  1083. 

Notwithstaiidiiip  the  insinuations  made  in  the 
affidayits,  no  nusoonduot  is  made  out. 

JEoy,  Q.C.  and  Whit^ome  for  the  second  sum- 
mons on  behalf  of  Mr.  and  Mrs.  Philipps. — We  are 
the  persons  reidlj»  interested  in  the  money  to  be 
raoorered  by  the  action  of  Longbowme  y.  Ktefesr- 
Moii,  and  ought  therefore  to  have  the  oondaot  of 
diat  action.  Mr.  Longboume's  summons  is  simply 
the  ordinaiy  snmmmis  in  an  administration  suit 
far  leaye  to  institute  proceedings  which  he  has 
already  instituted  without  leave,  stating  in  his 
statement  of  claim  that  he  had  obtained  uie  leave 
wUah  by  his  present  summons  he  now  seeks. 
The  Master  of  the  BoUs  only  allowed  Longboume 
snd  Yickerman  to  proceed  in  preference  to  Eyre 
y.  Langhowme,  because  the  plaintiffs  in  the  latter 
action  were  not  so  much  interested  in  the  recovery 
of  the  moneys  as  the  plaintiffs  in  the  former  action ; 
he  never  decided  that  Longboume  was  to  have  the 
condnct  of  the  action  as  agjainst  us,  at  whose 
instance  the  action  of  Eyre  y.  Lomgboiu/me  was 
nally  instituted.  Besides,  as  is  obvious  from  the 
averments  in  the  two  statements  of  claim,  the 
olqect  of  the  plaintiff  Longboume  in  commencing 
this  action  is  to  shield  his  father  at  the  expense  ra 
his  nncle,  and  by  getting  the  condnct  of  the  liti- 
ffrtion  to  frastrate  the  other  action  against  his 
ather.  Under  these  circumstances,  we  are  clearly 
^  proper  persons  to  have  the  condnct  of  the 


Chapman  Barber,  for  Amy  Ootavia  Gwyther 
Philipps,  and  Law,  for  the  recently  appointed 
trustee  of  the  testator's  will,  supported  the  second 
summons. 

Bacon,  V.C. — Sir  Henry  Jackson,  I  shall  not 
trouble  you  now  to  reply.  I  should  have  disposed 
of  this  case  on  Saturday,  but  I  wanted  to  look  at 
the  shorthand  writers'  notes  of  what  had  taken 

Slace  OD  the  30th  Nov.  before  the  Master  of  the 
Lolls.  I  was  led  to  suppose  that  that  might  have 
some  bearing  npon  tne  summonses  which  are 
before  me ;  Ihave  now  done  so,  and  I  find  that  it 
has  nothing  whatever  to  do  with  it.  It  has  no 
similarity  to  tibe  present  case.  The  name  is  some- 
what the  same,  but  it  has  no  kind  of  connection 
with  it;  for  in  that  case  there  were  two  suits 
instituted  by  different  plaintiffs  for  the  same  pur- 
pose, and  with  the  same  object.  Of  course,  it  was 
not  to  be  endured  that  two  such  suits  should  go  on, 
and  an  application  was  made  in  ohambeis  to  stay  one 
of  them.  The  Master  of  the  Bolls  preferred  the 
older  one,  and  that  having  been  the  order  in  cham> 
bers,  the  other  party  chose  to  have  it  adjourned 
into  oourt.  The  Master  of  the  BoUs,  thinking  he 
ought  to  have  been  contented  with  the  order  in 
chambers,  made  him  pay  the  costs  of  the  adjourn- 
ment into  court.  Therefore,  as  I  have  said,  it  has 
nothing  in  the  world  to  do  with  the  case  before 
me,  in  which  one  of  the  parties  to  a  suit 
being  interested  in  the  estate  of  the  testator — an 
estate  administered  in  this  court— desires  to  have 
the  conduct  of  a  suit  in  which  one  of  the  executors 
of  the  testator  is  plaintiff,  com  mitted  to  him.  The 
principle  upon  which  the  court  only  takes  from  an 
executor  the  legal  power  which  he  possesses  is 
well  understood  and  established.  It  is  in  cases  of 
misconduct,  cases  where  justice  ma^  be  thwarted 
or  impeded  by  permitting  the  individual^  who  is 
named  to  carry  on  the  suit,  notwithstanding  his 
legal  rifl^t  to  do  so.  But  no  snch  order  has  ever 
been  made,  according  to  the  practice  of  this  court, 
unless  there  was  a  case  of  clear  misoondnot  made' 
out.  No  misconduct  is  imputed  here.  It  is  sug- 
gested that  the  condnct  of  the  suit  is  to  be  taken 
away  from  the  (dainttE^  according  to  the  tenor  of 
the  summons,  because  he  has  commenced  an  action 
against  his  undo  and  his  father  for  the  purpose  of 
restoring  to  the  testator's  estate  sums  of  money 
which  are  mentioned  in  the  pleadings,  which  he 
says  onght  to  be  recouped  to  the  testator's  estate, 
and  which  he  says  were  abstracted  from  the  tes- 
tator's estate  by  the  misconduct  of  one  of  the 
defendants,  and  so  applied  that  it  made  both  of 
them  liable,  although  one  only  was  culpable  in  the 
sense  of  having  misappropriated  the  money.  I  do 
not  see  any  roason  why  Mr.  Longboume,  the 

SUuntiff  in  the  suit,  should  not  properly  exercise 
is  legal  right.  Therefore  I  cannot  accede  to  the 
suggestion  of  this  summons,  and  it  must  be 
dismissed.  There  will  be  an  order  on  the  first 
summons  that  Mr.  Longbonme's  action  should 
go  on,  and  no  order  on  the  second  summons. 
Costs  to  be  costs  in  the  action. 

Solicitors;  J.  7.  Longboume;  Law,  Sussey,  and 
Hu3iert;  lUffe,  Buseell,  IHie,  and  Garda^. 
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Feb.  9  cMd  11. 
(Before  Bacon,  V.O.) 

The    Genekal   Meat    Sufflt    Association 
(Limited)  v.  Boufflek.  (a) 

Yohmtary  setUemeni — Avoidance  of  aetUemeat — 
27  Elix.  e.  4 — Veridor  and  purchaser — Oontraci 
for  $ale  of  part  of  the  land  in  setUement  under 
power  qf  attorney — Defeetive  mie — Beeovery  of 
pwrehater't  depont — Conveyancing  costs  2iy  vmy 
of  damages. 
B.  executed  a  voluntary  settlement  of  land  in  faxowr 
of  his  wife  and  children,  tahieh  contained  a  power 
^  sale;  subsequently,  B.  being  about  to  leaoe 
Mnglamd,  executed  a  power  of  attorney  to  E., 
authorising  him  to  sett  all  or  any  of  his  lands, 
hut  in  general  terms.  E.,  as  B.'s  attorney,  agreed 
to  sell  a  portion  of  the  land  eomprised  in  the 
settUimeKt  to  the  defendani;  and  the  defendant 
eontraeted,  the  next  day,  the  4i%  May  1876,  to 
sdi  Ote  same  piece  of  land  to  &e  plaintiffs.  On 
the  exeeution  of  this  contract  a  deposit  of  2002. 
'  loaspaid,  and  the  purchase  was  to  be  cotnpleted 
onihelH  Jan.  1877.  The  Utle  was  objected  to 
by  the  plaintiffs  on  the  ground  that  the  power  of 
attorney  did  not  OMthoirise  €ie  sale  to  the  defen- 
damt,  and  an  action  was  commenced  in  the  E»- 
ehepur  Dinieion  in  Aug.  1877,  for  the  return  of 
ihevr  deposit,  and  for  dtunages  for  breaeh  of  the 
eortlraet;  the  defendant  asserted  that  the  con- 
tract mas  binding  and  the  title  good,  and  by  his 
eounter-eUmn  asked  for  specific  petformanee.  An 
order  had  been  obtainM  by  coruent  in  another 
action  to  administer  the  trusts  of  the  settlement, 
eonfinming  tiie  proposed  sale  by  E.  to  the  defen- 
dant, and  it  hoM  tUto  been  dended  in  the  same 
action  that  an  order  might  be  made  direeting  a 
person  to  convey  for  B. 
The  defendant  subsequently  offered  a  eoneoyanee 
direct  from  B.  or  from  the  trustees  of  the  settle- 
ment, which  wot  deeltHML 
Held,  that  the  %iower  of  attorney  did  not  attthorise 
E.  to  sell  to  the  d^endemt  any  portion  \of  Ote 
land  comprised  in  Hie  tettlement;  andthateueh 
a  sale  was  not  si^jieient  to  eoM  into  operaHon  the 
statute  27  EUz.  e.  4 ;  thai  the  plaintiffs  eouU  not  be 
affected  by  the  order  in  the  adminisiratian  action, 
and  that,  the  tUle  being  defective,  the  pUnniiffs 
were  entitled  to  recover  their  deposit,  wi&  the 
costs  of  the  action ;  the  damages  to  be  ascertained 
to  be  limited  to  the  eonveyanemg  costs. 
The  established  praetiee  that  a  perfect  tiUe  is  shown 
whenever  it  appears  by  the  abstract  that  a  vendor 
either  already  has,  or  wiU  neeessarHy  btfore  the 
time  fixed  for  completion  he  able  to  acquire,  an 
immediate  and  indisputable  rwht  to  Me  legal 
and  equitable  estate,  hcM  no  appkectlion  to  a  case 
in  which  the  vendor  has  no  title  at  the  date  of 
the  contract. 
Action. 

This  was  an  action  to  recover  a  sum  'of  2001. 
piud  by  the  plaintiffs  to  the  defendant  as  a  deposit 
on  the  purchase  of  a  freehold  piece  of  land  at 
Battersea,  together  with  interest  on  the  same, 
from  the  4th  May  1876,  the  date  of  the  deposit, 
and  damages  for  the  breach  or  non-performance  of 
the  contract  for  sale,  including  costs  and  expenses 
incnrred  by  the  plaintiff  ia  investigating  the  de- 
fendant's title. 
By  an  indentnre  dated  the  10th   Sept.    1873, 

(a)  Saportcd  bj  W.  Coweu,  Datim,  Esq.,  BaiTi0tar«tJ:«w. 


lUchard  John  Bell,  in  considemtion  of  mtiinJIovs 
and  affection,  oonveyod  certain  land  at  BattefBea, 
comprising  the  land  the  sabjeot  of  the  ooniaraoi^ 
nnto  and  to  tba  use  o!  trostees  and  their  heirs  £ar 
the  benefit  of  his  wife  and  children,  with  a  power 
of  sale  in  the  trostees. 

In  1875,  Bell,  being  about  to  leave  Entdandr 
executed  a  power  of  attorney  to  a  Mr.  C.  A. 
Edmands,  dated  the  4th  Sept.  in  that  year, 
whereby,  after  empowering  him  to  receive  and 
oollect  the  rents  of  and  to  manMe  all  the  real 
I«operty  of  which  he  (Bell)  shoald  be  sosed  or 
entitled  to  for  any  estate  or  interest  whatever, 
Bdmands  was  empowered  to  sell  or  axchaose  to 
or  with  any  person  or  perscos  whomsoever  w  or 
any  of  the  farms,  messoagee,  lands,  tenemente, 
and  hereditaments  (whether  freehold,  cnstomazy 
freehold,  copyhold,  or  onstomary  loaaehold)  A 
which  or  to  which  he  or  any  person  or  persona  im. 
tmst  for  him  then  was  or  were,  or  at  any  tune  or 
times  hereafter  shonld  become,  seised,  poeaessed, 
or  entitled  for  any  estate  or  interest  whatever,  or 
which  he  then  had,  or  at  any  time  or  tunes  hare- 
after  should  have,  power  to  dispose  of,  for  bocIe 
price  or  prices  and  by  saoh  ways  and  means,  as 
his  said  attorney  shonld  think  reasonable,  and  so 
that  any  sals  either  of  real  or  personal  property 
under  the  power  thereby  conferred  might  be^ 
either  by  public  auction  or  private  oontraot ;  and 
also  to  enter  into,  make,  sign,  seal,  exeoote,  deliver, 
acknowledge,  and  perform  any  contract,  %treo 
ment,  deed,  writing,  or  thing  that  might,  in  tka 
opinion  of  his  said  attorney,  be  neoessaiy,  or 
proper  to  be  entered  into,  made,  signed,  sealest 
executed,  d^vered,  aoknowledged,  or  performed 
for  efEectnating  the  purposes  aforesaid  or  any  of 
them,  and  for  all  or  any  of  the  parpoees  of  thea* 
presents,  to  use  the  name  of  him  the  said  Bichard 
John  Bell.  And  generally  to  do  and  exeoote  and 
perform  any  other  act,  deed,  matter,  or  tiling 
whatsoever,  which  ought  to  be  done,  exeeoted,  or 
performed,  or  which,  in  the  opimon  of  faia  said 
attorney,  ought  to  be  dome,  eaaoated,  or  performed 
in  or  about  his  conoerns  and  ensaseaaents  of  efoy 
nature  and  kind  whatsoever  as  mUy  and  eff eotnally 
to  all  intents  and  purposes  «s  be  himself  oonld 
have  done  if  he  were  present  and  did  the  same  in 
his  own  proper  person,  it  being  his  intent  aad 
desire  that  all  mattMS  and  things  reepeoting  the 
same  shoald  be  under  the  full  management  aiMi 
direotion  of  the  said  attorney. 

By  an  agreement  dated  the  3rd  May  1876,  and 
expressed  to  be  made  between  Bell  of  tbe  one  pari 
and  the  defendant  Bonffier  of  the  other  paii*» 
piece  of  land  at  Batteraea,  part  of  the  land  oom- 
prised  in  the  settlement  of  the  10th  Sept.  187S 
was  purported  to  be  contracted  to  be  add  to 
Boumer  by  Bell.  Tliis  agreement  was  aiBoatad 
by  Edmands,  as  Bell's  attoraey.  On  the  following 
day,  the  4th  May  1876,  Booffler  agreed  to  sell  the 
same  piece  of  land  to  the  plaintiff  company  for 
16502.  This  contract  contained  stipulations  as  to 
die  delivery  of  the  abstiact,  payment  of  a  dapoeife 
of  2002.  on  the  execution  of  the  agreement,  irom 
which  time  the  pnrchaaer  was  to  be  let  into 
posaessiaa,  and  provisions  for  the  payment  of  the 
rest  of  the  purchase-mcney.  The  purchase  waa  to 
be  completed  on  the  1st  Jan.  1877.  Interest  aft 
the  rate  of  5  per  cent,  was  to  be  paid  on  the 
balance  from  time  to  time  remaining  nnpaid  from 
the  date  of  the  contraot;  in  default  or  noncompli- 
ance  with  the  conditions  the  deposit  and  any 
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other  Bimia  pkid  on  acoonat  of  the   porohue- 

money  wen  to  be  foifaited,  the  Ttndor  to  have  a 

light  of  ra-entry  and  re-sale.    Upon  the  delivery 

and  iureetintiaB  of  the  abstract  the  title  was 
(Ejected  to  Dy  the  plaintiffa  on  the  ground  that 
Okdar  the  auromnstanoea  the  power  of  attorney  did 
not  anthtaiM  a  sale  of  any  part  of  the  land  which 
had  pNvionaly  been  conveyed  by  the  settlement  of 
tiM  10th  Sept.  1873. 

A  long  setiee  of  requisitionB,  and  answers  to 
them,  and  ooRospondenoe  between  the  yendor's 
and  pmehasc'a  ai^citorB  enaned,  bat  which  did 
sot  rasnil  in  any  satisfactoiy  settlement  of  the 
McstioM  in  diapnta ;  and  on  the  7th  An^.  1877 
tta  jiaintifl  oompany  oommonoed  an  action  in 
the  Jin^aqaer  Dirimon  against  Bonfiler,  oUiming 
a  rstaiit  of  the  daporit  of  2001.  wich  interest  at 
5  per  omt.  from  the  4th  May  1876,  and  damaaea 
far  breach  of  the  agreement.  The  defendant  Dy 
his  ooantar-olaim  insisted  that  the  contract  for 
■la  was  a  good  and  binding  contract,  which  ha 
was  aide  an^  willing  to  perform,  sad  asked  that 
the  phsatiffs  mi^rt  b«  oraarad  speoifioally  to  per- 
{■natfae  sama^ 

The  eommysMOB  hy  Srill  to  BoafSsr  had  not 
aatnaOy  baan  ezeonted  by  the  let  Jan.  1877,  the 
Ma  fixed  for  the  completion,  though  an  abstract 
of  tUa  dead,  with  the  date  in  bluk,  had  been 
fvnishad. 

By  an  order  dated  Om  22nd  May  1876,  mada  b^ 
sosaaat  in  an  aotim  of  Baemtport  ▼.  £M,  insti* 
trtsd  by  the  tmstees  for  the  administration  of  the 
tnsta  cl  the  settlemeDt  of  the  10th  Sept.  1873, 
tba  nle  hj  Xdmanda  to  the  defendant  Bouffler 
«ss  oanfiramd,  and  the  money  produced  by  that 
■Is  waa  ordend  to  be  paid  into  court  to  the  credit 
af  the  aetaon  Dmmtport  y.  BM,  and  on  a  sum- 
in  chambers,  under  the  Vendor  and  Por- 
r  Act  1874v  -  to  decide  the  cinestion  aa  be> 
I  BeU  and  Bonffier,  before  BsU,  V.C.  it  was 
dMidsdtfaat,  nnder  saeLl  of  the  Trustee  Bztension 
Aak  1862,  an  oider  eonld  be  made  directing  a 
Jtnom  to  ooskvey  for  Bell,  and  nader  hia  name. 

Iha  dafiandant  Boufite'  now  stated  that  he  could 
a  ooByeyanee  direct  from   Bell  to  the 
f,  or  from  tiie  tmatees  <^  the  settlement 
■  power  (rf  sale. 

The  aetiaa  waa  tranrienred  fron  the  Ezoheqoar 
to  the  ChaiMieiy  DiyiaieB. 

Sir  R.  M.  Jaekion,  Q.C.  and  Lamg  for  the 
^intiSs. — S%nt,  aa  to  the  defendant's  counter* 
Maha.  Such  a  contract  aa  Vtm  eonld  not  be  en- 
ftaoad  at  the  suit  oi  tiie  yendor  against  us,  what- 
ever we  aught  be  able  to  do  as  against  the  pur- 


Sngden  Y.  ft  P.  o.  22,  s.  1,  par.  19 ; 
SsttV.  A  P.,  Sthedit.  998. 

Bell  osnnot  be  allowed  to  take  advantage  of  27 
SUz.  c  4k  to  avoid  the  settlement  made  by  him 
by  inch  a  trsBsaction  aa  this  : 

Am  (ioa.  NtwfHon  r.  Btuhtm,  19  £.  T.  Bep.  153 ;  17 
Q.B.72a. 
The  time  of  the  issue  of  the  writ  is  the  time  at 
wUch  the  validity  of  the  title  must  be  tested 
Wwudt  v.  Nohla,  36  L.  T.  Bep.  W.  S.  312  ;  L. 
Bep.  5  Ch.  Diy.  378),  and  at  that  time  there  waa 
no  latisfaotory  title.  The  power  of  attorney 
could  not  anthorise  Edmands  to  sell  the  land 
■jm^  compriaad  in  the  settlement ;  besides,  the 
^^  to  avoid  a  voluntary  settlement  of  this  kind 
v«  nek  aiiia  nader  aoontract,  bat  only  under  an 


executed  conveyance.  Though  the  vendor  is  nomi- 
nally Bouffler,  Bell  and  those  acting  under  him 
are  the  real  vendors,  and  Bell  cannot  be  allowed  to 
upset  the  settlement.  There  is  no  satisfactory 
title  made  out,  and  oar  only  way  of  trying  the 
question  is  by  an  action  for  Uie  return  of  the  de- 
posit with  our  conveyanoing  costs,  aa,  after  Bain 
y.  FoOt^giU  (31  L.  T.  Bep.  N.  S.  387 ;  L.  Bep.  7 ; 
E.  A  I.  App.  158),  that  is  all  the  damages  we 
are  entitled  to.  The  decision  before  Hidl, 
Y.C.,  in  the  aotioa  of  Davmiport  v.  BM,  can- 
not affect  us.  We  are  not  pamas  to  that  action, 
and  farther,  it  was  I7  consent. 

HemmuM,  Q.O.  and  FauU  for  the  deSmdant. — 
Edmands  had  full  antiunity,  under  this  power  of 
attorney,  to  sell  this  piece  of  land,  and  the  con- 
tract entered  into  by  Edmands  has  been  ooBsented 
to  by  Bell.  The  abatrwst  contained  an  abstract  of 
the  proposed  deed  of  conveyance  from  Bell  to 
Bonffier,  irbich  is  sufficient.  It  has  been  the  in- 
variable practice  not  to  require  a  oomplefae  title  at 
the  time  the  contract  is  entered  into,  provided  the 
vendor  shows  that  he  can  complete  the  title.  A 
reasonable  ezpectaiiion  of  obtaining  a  titls  is  all 
that  the  abetiact  need  show : 

Dart  T. «  P.,  5th  edit.  284 
And  the  title  is  perfect  whenever  it  appears  that 
the  yendor  either  already  has,  or  will  necessarily 
before  the  time  fixed  for  completion  be  able  to 
acquire,  an  immediate  and  indisputable  right  to 
the  legal  and  equitable  estates.  Noble  v.  Sdieardt 
{supra)  has  nothing  to  do  with  this  case,  because 
there  time  was  of  the  essence  of  the  oontraot,  and 
it  was  virtually  a  common  law  action.  The  con- 
tract under  the  power  of  attoin^  for  sale  to 
Bouffler  has  been  sanctioned  by  ^11,  Y.C.  We 
have  offered  the  plaintiffs  a  conveyance  direct 
iVom  Bell  or  from  the  trustees  of  the  settiement, 
but  they  decline  it,  the  real  truth  being  that  they 
have  neither  the  means  nor  the  wish  to  complete. 

Sir  H.  Jf.  Jackgon,  Q.G.  in  reply. 

Bacov,  V.C. — This  case  presents  some  diffi- 
culties, but  as  I  have  been  thinking  about  it  since 
it  was  last  before  me  I  am  prepared  to  dispose  of 
it  now.  By  the  form  of  the  pleadings  two  cauaes 
are  here  combined,  and  are  presented  in  such  fi 
shape  aa  that  one  judgment  has  to  be  pronounoed 
which  moat  comprehend  all  the  questions  raised 
in  each  and  both  of  them.  [His  Lordship  then 
stated  the  pleadings  and  facts  as  above,  and  oon> 
tinoad :]  It  appears,  however,  necessary  to  oon- 
sider,  in  the  firat  place,  the  force  and  eflbct  of  the 
power  of  attorney.  The  instrument  being  read  in 
its  entiiety  as  a  whole,  whi(di  for  all  porposes  of 
oouatmo^n  it  must  be»  I  cannot  coaolode  that 
it  was  the  intention  of  the  grantor  to  confer  upon 
his  attorney  a  power  to  sell  any  part  of  the  land 
which  he  luid  previously  conveyed  by  the  settle- 
meat.  It  is  not  disputed  that  as  against  a 
subsequent  pnrchaser  for  value  &t)m  Bell  the 
settlement  was  void  under  the  statute  27  EUz.  c.  4u 
For  what  reason  F  Because  in  the  purview  of  the 
statute  it  was  fraudulent  and  covinous,  and  be- 
cause, by  repeated  decisions,  it  has  been  established 
to  be  this  law  that  a  merely  voluntary  conveyance 
falla  within  the  provision  of  the  statute.  I  do  not 
think  I  am  at  liberty  so  to  construe  this  apparently 
harmless  instrument  as  if  it  had  contained  a 
recital  that  the  grantor  had  made  a  conveyance 
absolute  in  its  terms,  and  that  having  thereby 
committed  fraud  and  covin  he  was  desirous  never- 
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thelesB  to  sell  to  a  pardbaser,  with  or  without 
notice  of  the  fraudulent    setljeinent,    the  land 
which  he  had  sooouTeyed ;  and  yet  so  I  must  hold 
if  I  adopted  the  contention  of  the  defendant  that 
Ednumds  was  enabled  to  sell  for  and  in  the  name 
of  BelL    Nor  do  I  think  that  the  words  in  the 
power  of  attorney  "which  I  am    entitled  to," 
«xtends  the  authority  of  the  attorney  to  this  land. 
For,  although  the  statute  by  its  supreme  and 
paramount  power  enables  the  grantor  in  a  fraudu- 
lent deed  to  make  that  deed  yoid  by  a  Bubsequent 
sale,  it  is  by  the  effect  of  the  statute  alone,  and  not 
by  any  legal  estate  Teated  in  him  that  the  i^rantor 
is  enabled  to  do  this.    But,  howerer   that  may 
be,  it  appears  to   me  that  it  cannot   be   oon- 
clnded  either  by  the  true  construction  of  the  power 
of    attorney  or   by  the  intention  of  the  maker 
of  that  instrument  to  confer  upon  his  attorney 
Any  power  of  dealing  with  the  land  in  question, 
and  as  a  consequence  that  under  the   contract 
for  sale  by  Edmands  with  the  defendant  no  title 
to,  or  interest  in,  the  land  in  question  became 
▼ested  in  the  defendant,  and  this  was  the  state  of 
things  when  the  agreement  between  the  plaintiff 
and  defendant  was  come  to,  the  same  state  oon- 
tinued  at  the  time  when  the  contract  should  hare 
been  completed,  and  so  remains  at  this  day.    But 
then  it  is  said  by  the  defendants  t^t  this  aeleat,  if 
defect  there  was,  has  been  effeotnaUy  cured  by 
what  has  subsequently  taken  place.    Ixtr  they  say 
that  there  was  a  suit  instituted  by  the  trustees  of 
the  settlement  in  which  the  question  of  the  sale 
by  Edmands  to  Bon£Sflr  came  before  the  court 
in  which  that  cause  was  depending,  and  that  by 
an  order  made  in  that  cause  the  sale  by  Edmands 
to  the  defendant  was  confirmed,  and   that  the 
mone^  produced  by  that  sale  was  ordered  to  be 
paid  mto  court  to  the  credit  of  that  cause.    The 
plaintiffs  were  no  parties  to  that  suit,  nor  can 
they  be  in  any  manner  affected  by  what  was  done 
therein,  even  if  those  proceedings  had  not  been, 
as  they  are  stated  to  have  been,  by  the  consent  of 
all  parties  thereto.    The  particulars  of  that  suit 
have  not  been  communicated  to  me  further  than  I 
have  stated,  but  as  far  as  I  can  form  an  opinion 
on   this,  and   from   such    communication  I  am 
induced  to  believe  that  the  sale  by  Edmonds  was 
confirmed  only  because  the  trustees  and  the  other 
parties^  interested   in  the  sale   thought  it  was 
benefidal  to  them,  that  the  land  sold  was  thnr 
land,  and  the  money  it  produced  belonged  to 
them.    And  if  the  court  decided,  as  I  am  t<ild  it 
did,  all  these  points  in  their  favour,  it  seems  to 
be  an  inevitable    consequence    that    the   court 
regarded  the  power  of  .attorney  as  not  containing 
any  authority  to  Edmands  to  sell  the  land,  for  3 
he  had  such  authority  there  could  be  no  necessity 
for    any  confirmation  by  trustees  or  eetluit  que 
tnuts,  nor  any  colour  d  right  for  ordering  pay- 
ment into  court  of  land  sold  by  the  settlor  or  his 
agent  to  a  bond  fide  purchaser.    I  have  no  right 
to  inquire  further  into  what  was  there  done,  but 
I  must    also    say    that,    considering    only    so 
much  as  has  been   alleged,  there  is  no  reason 
for     doubting     that     Si    was     properly    done 
as  between  the  parties  to  that  suit.    At  the  same 
time  I  must  observe  that  the  plaintiffs  can  in  no 
way  be  bound,  nor  cantheirrights  be  in  any  manner 
affected  by  the  proceedings  in  the  cause  rnerred  to, 
and  this  further,  that  &a  adoption  of  the  sale  to 
the  defendant  by  the  parties  to  tiie  settlement  is  a 
manifest  proof  that  the  sale  by  Edmands  was  not 


an  exerdse  of  the  right  which,  under  the  statate, 
the  settlor  might  have  against  a  hand  fide  pur- 
chaser from  him,  but  a  right  which  the  settlement 
conferred  upon  them  and  as  against  him.    The 
defendant,  however,  insists  further  that  if  there 
was  at  any  time  any  defect  in  his  title,  he  has  now 
the  means  of  removing  or  supplying  that  defect, 
and  he  asks,  in  pursuance  of  his  counter-claim,  for 
a  reference  to  chambers,  where  he  will  have  an 
opportunity  of  showing  a  g;ood  title,  and  he  pro- 
poses to  do  this  by  procuring,  which  he  says  he 
can  do,  a  conveyance  direct  from  Mr.  BelL    No 
doubt,  a  vendor  who  has  a  title,  thoug^h  an  imper- 
fect one,  at  the  date  of  the  contract,  is  entitled  to 
make  that  complete  by  getting  in  oatBtanding 
legal  estates,  procuring  the  release  of  oharges,_  or 
the  discharge  of  claims,  and  various  other  similar 
matters ;  and  if  he  can  thus  complete  his  titie,  he 
may  enforce  the  specific  performance  of  the  con- 
tract, subject  to  the  question  of  costs  relative  to 
the  period  at  which  such  complete  titie  was  shown. 
But  this  established  practice  nas  no  application  to 
a  case  in  which  the  vendor  has  no  title  at  the  date 
of   the  contract.      Besides  the  matters  I    have 
adverted  to,  the  defendant  has  insisted  that  the 
plaintiffs'  claim  ought  not  to  be  entertained  for 
various  reasons  of  a  moral  rather  than  a  logal 
kind.   For  he  says  the  plaintiffs,  being  a  company, 
the  titie  of  which  indicates  its  object,  desired  to 
estabUsh  slan^jhtering-honses,    and   other    c<m- 
veniences  apphoable  to  its  intended  business,  and 
with  this  view  contracted  for  the  purchase  of  the 
Umd  in  Question  as  being  suitable  for  their  par- 
pose,  ana  for  building  thereon ;  that  by  an  Order  in 
Council,  or  some  other  authority,  the  company  has 
been  into^cted  from  erecting  such  buildings,  and 
from  making  such  use  of  the  land  as  they  bad 
contemplate,  and  that  it  is  for  this  reason,  and 
because  they  are  in  a  state  of  Uauidation  and 
unable  to  furnish  the  monev  required  to  complete 
the  purchase,  that  the^  rerase  to  acoept  the_  ven- 
dor's titJle,  and,  by  their  claim,  seek  to  be  relieved 
from  their  contract.    There  is  not  only  nothinK  ^ 
this  upon  the  pleadings,  but  there  is  nothing  in 
the  case  which  enables  me  to  listen  to  the_  defos- 
dant's  suggestion  in  these  respects,  or  to  inquire 
whether  they  are  to  any  extent  well  founded.  I  am 
therefore  constrained  to  sav  that  in  my  judgment 
the  counter-cl^m  for  spedfic  performance  by  the 
defendant  of  the  contract  of  4th  May  1876,  has 
&lled  for  the  reasons  I  have  given,  and  that  the 
plaintiffs  are  entitled  to  judgment  for  the  amount 
of  their  deposit,  but,  as  they  have  been  in  posses- 
sion, without  interest ;  to  be  paid  within  a  month. 
The  damages  to  be  ascertained  must  be  limited 
to  the  conveyancing  costs,  and  the  costs  of  the 
action. 
Solicitors :  /.  J.  Zeily  ;  E.  F.  B.  EariUm. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  Moareh  5. 
(Before  Meuab  and  MAinsTT,  JJ.) 
Bbll  (^p.)  V.  MoBSON  (resp.).  (a) 
Meetion  of  guotrdiaM—FdUelu  cusumimf  to  act— 
Toting  paper— OonmeUon—li  ^  15  VxeL  c  105, 
I.  3. 
The  appeOawt  eaUed  at  ike  house  of  a  voter  for  an 
election  of  guardians  of  the  poor  during  his 
absence  from  home,  asked  for  his  voting  paf>«r, 

(a)  Baportaa  hj  K.  W..KcEzllu,  E«q..  BuiMw«Ma«. 
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Bxu.  (app.)  V.  MoBSON  (reap.). 
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placed  ihe  voter't  inUiali  againit  two  of  the 
ecmdidatet'  name*,  rigned  am  own  name  ai 
wilnaM  to  the  voter'*  mark,  and  got  anoiker 
fenon  who  vhu  pretent  to  make  a  crate.  The 
voter  wo*  no<  an  tUtfarafo  parion,  a*d  had  given 
no  p«rmutton  or  aiUhority  to  the  amellant  to 
write  upon  the  vaper.  Although  this  voting 
paper  «nm  aUowea  hy  the  returning  oficer  at  the 
dMiion,  it  did  not  appear  how  it  reached  him  or 
what  the  voter  knew  ahottt  it. 
Held,  upon  a  ease  stated,  thai  these  facts  were  not 
n^ScMnt  to  justify  a  conviction  of  the  appeliant 


under  14  ^  15  Viet.   c.  105,  s.  3,  for  falsely 

Mauming  to  act  in  the  name  or  on  the  behalf  of 

a  par*o»  tuMS/ed  to  vote. 
Tma  ma  a  cue  stoted  by  jaBtices  of  the  peace  in 
and  far  th«  ooonty  of  Dnroam,  under  the  statute 
SO  &  21  Yiot.  c.  43,  cm  the  application  in  writing  of 
ibe  amMlluit,  who  was  dissatisfied  with  the  deter- 
mination npon  the  qnestion  of  law,  which  arose,  as 
bereinafker  stated,  on  the  24th  Jane  1878,  at  Bishop 
Auckland,  in  the  said  county,  the  appellant  having 
dolj  entered  into  a  reoognisanoe  to  prosecute  the 
appeaL 

1.  TTpon  the  hearing  of  a  certain  information  pre> 
tBrnd  by  the  respondent  against  the  appellant, 
under  aeot.  3  of  the  Act  14  &  15  Yiot.  o.  105,  that 
the  said  appellant  between  the  7th  and  the  10th 
April  1878,  at  the  township  of  Crook  and  Billy 
Bow,  in  tbe  county  of  Durham,  pending  the  elec- 
tion of  guardians  of  the  poor  for  the  said  township 
under  t£e  statutes  in  that  behalf,  wilfully,  frandu- 
UoUy,  and  with  intent  to  eSeot  the  result  of  the 
■dd  election,  unlawfully  did  fidsely  assume  to  act 
in  tbe  name  and  on  the  behalf  of  one  John 
Hewitaon,  being  then  a  person  entitled  to  Tote  at 
the  sud  election,  contrary  to  the  form  of  the 
statute  in  such  case  maOB  and  provided.  Tbe 
jnstioee  convicted  the  appellant  of  the  said  offence, 
and  adjudged   him    to   be   imprisoned    in    Her 

Seaty's  prison  at  Darham,  in  the  said  county, 
there  to  be  kept  without  hard  labour  for  the 
•pace  of  ten  days. 

2.  The  following  facts  were  either  proved  or 
admitted  by  the  parties : 

3.  That  there  was  an  election  of  guardians  of 
the  poor  for  the  township  of  Crook  and  Billy  Bow 
aforesaid  pending  in  the  month  of  April  last,  and 
that  one  John  i^witson  was  a  person  entitled  to 
TDte  at  the  said  election. 

4.  That  a  voting  paper,  prepared  by  the  clerk  of 
the  guardians,  and  produced  at  the  hearing,  was 
left  at  the  house  of  the  said  John  Hewitson,  in 
which  paper  there  was  the  name  of  the  said  John 
Hewitaon  as  the  person  bein^  entitled  to  vote  at 
the  laid  election,  together  with  directions  as  to 
the  voter  filling  up  and  signing  the  voting  paper. 

5.  That  Jane  Hewitson,  the  mother,  and 
Anthony  Hewitson,  the  brother,  resided  with  the 
■id  John  HewitsoD,  and  also  that  the  two 
1»x)then  had  worked  for  several  years  at  a  colliery 
at  which  the  appellant  is  the  overman. 

6.  That  on  one  day  between  the  7th  and  10th 
AprO  last  the  appellant  went  to  the  bouse  of  tbe 
M^  John  Hewitson.  that  the  said  John  Hewitson 
was  not  at  home,  ai^  that  the  appellant  asked  the 
mother  and  brother,  who  were  in  the  house,  if  the 
Toting  paper  was  filled  up,  upon  which  the  brother 
■tid  It  was  not,  whereupon  the  appellant  said  he 
wmld  fill  it  up  for  them,  and  asked  for  the  paper, 
iritich  was  given  to  him  by  the  mother,  and  he 


(tbe  appellant)  then,  without  any  farther  remark 
and  ^idioat  asking  for  whom  John  Hewitson 
voted,  nUed  up  the  paper  by  placing  John  Hevrit- 
son's  initials,  "  J.  H.,"  against  the  names  of  Bell 
and  Jones,  two  of  the  candidates,  and  writing  the 
name  John  Hewitson,  as  the  name  of  a  voter  who 
could  not  write,  at  the  foot  thereof,  and  signing 
his  own  name,  "  Thomas  Bell,"  as  witness  to  the 
mark  of  John  Hewitson.  Appellant  then  re- 
quested Anthony  Hewitson  to  make  a  cross  at 
tne  foot  of  the  voting  paper,  which  he  accordingly 
did  in  the  blank  space  opposite  to  where  tlw 
appellant  had  written  the  name  of  John  Hewit* 
son.  The  appellant  then  asked  the  mother  and 
brother  if  they  voted  for  Bell  and  Jones,  to  which 
Anthony  Hewitson,  the  brother,  replied  "  No ;" 
whereupon  the  appellant  said,  "It  is  filled  up 
now,"  and  then  went  away. 

7.  The  voting  papier  so  prepared  and  vritnessed 
by  the  appellant,  which  was  afterwards  allowed  by 
the  returning  officer  on  taking  the  poll  at  the 
sud  election,  was  produced  at  tbe  hearing  before 
the  justices. 

8.  That  John  Hewitson  had  not  given  any  per- 
mission or  authority  to  the  appellant  or  Anthony 
Hewitson  to  sign  his  name  or  mark  to  the  voting^ 
paper,  and  that  John  Hewitson  was  not  an 
lUiterate  man,  but  that  he  could  write  his  name. 

9.  On  the  part  of  the  appellant,  it  was  con- 
tended that  tne  mere  preparation  by  the  appellant 
of  the  voting  paper  to  receive  the  mark  of  the 
voter  was  not  sufficient  in  point  of  law  to  support 
a  conviction  of  the  appellant  for  falsely  assuming 
to  act  in  the  name  or  on  the  behalf  of  a  person 
entitled  to  vote. 

10.  The  jostioes,  however,  bmng  of  opinion  that 
the  appellant  was  well  acquaint  with  the  two 
Hewitaons,  and  also  that  he  did  the  act  with 
which  he  was  charged  wilfully,  fraudolently,  and 
with  intent  to  aSect  the  result  of  the  said 
election,  gave  their  determination  against  the 
appellMit  in  the  manner  before  stated. 

11.  The  question  of  law  upon  which  the  casO' 
is  stated  for  the  opinion  of  the  court  therefore  is, 
whether  the  preparation  and  filline  up  of  th» 
votingpuper  by  the  appellant  by  the  placing  of 
John  rlewitsoa  B  initials  opposite  the  names  of 
Bell  and  Jones,  two  of  the  candidates,  writing  at 
the  foot  thereof  the  name  of  John  Hewitson  as 
the  name  of  a  voter  who  could  not  write,  and 
signing  his  own  name  as  witness  to  the  mark  of 
John  Hewitson,  whilst  the  mark  was  placed  on 
the  voting  paper  bv  Anthony  Hewiison  at  the 
request  of  the  appellant,  who  knew  that  he  was 
not  John  Hewitson,  the  person  entitled  to  vote  at 
the  said  election,  is  aaffioient  to  support  the  con- 
viction of  the  appellant  for  falsely  assuming  to 
act  in  the  name  and  on  the  behalf  of  tbe  said 
John  Hewitson,  beinp;  then  a  person  entitled  to 
vote  at  the  said  election. 

By  14  &  15  Yict.  c.  105,  s.  3: 

U  any  person,  pending  or  after  the  election  of  anj- 
gnardian  or  gnarduns,  aball  wilfully,  fraudnlently,  and 
with  intent  to  affeot  the  resxilt  of  gnoh  election,  commit 
any  of  the  acts  following ;  that  is  to  say,  fabricate  ia 
whole  or  in  part,  alter,  deiaoe,  destroy,  abstract,  or  pur- 
loin any  nomination  or  Totinff  paper  used  therein;  or 
personate  any  person  entitled  to  vote  at  sach  election ; 
or  falsely  assnme  to  act  in  the  name  or  on  the  behalf  of  any 
person  so  entitled  to  vote ;  or  intermpt  the  distribntion 
or  collection  of  tite  voting  papers;  or  distribute  or 
collect  the  same  under  a  false  pretenoe  of  being  lawfnQy 
anthoriaed  to  do  so ;  every  such  person  so  oSendingf 
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■hall  for  ereiy  Bnoh  sffence  be  liaUe,  upon  oonviotian 
thereof  before  two  jnatioea,  to  be  impiiaoned  in  the 
aommon  gml  or  honm  of  oorrection  for  any  period  not 
iiiimmliiig  tiirae  mcmHia,  vith  or  without  hard  uboor. 

Metik  aixaed  far  the  appelhtnt. — This  is  a  oon- 
Tiotion  for  falsely  assuming  to  aot  in  the  name  or 
on  the  behalf  of  a  person  entitled  to  vote ;  and  it 
is  not  necessary  to  consider  whether  what  the 
appellant  did  oonid  properly  constitute  either  of 
the  other  oSenoes  created  by  the  section.  There 
is  noising  in  the  evidence  to  show  any  acting  in 
ttie  name  or  on  behalf  of  John  Hewitson ;  nor, 
indeed,  does  it  appear  that  John  Heiriteon  did  not 
ratify  and  act  npon  what  the  appellant  wrote. 
[Stopped  by  the  Oonrt.] 

J.  Ooolt,  covira. — ^The  chief  ingredient  of  the 
afEencea  under  this  section  is  the  intention,  and 
the  jnstioea  have  foand  that  the  appellant  acted 
in  the  matter  wilfally,  frandalently,  and  with 
intent  to  affect  the  resnlt  of  the  election.  It  does 
not  appear  that  John  Hewitson  ever  knew  any- 
thing aoont  the  paper,  either  before  or  after  the 
apnpellant  wrote  npon  it.  The  voting  papers  are 
oaUed  for  at  the  honses  of  the  voters,  and  it  never 
oonld  haw  been  intended  that  a  vote  shonid  be 
nven  wilihont  any  knowledge  of  it  by  the  voter. 
The  case  of  WMtdey  v.  Ohappell  (38  L.  J.  51,  M.C.) 
failed  as  a  conviction  on  the  ground  that  the 
person  whose  name  was  assumed  was  dead  :  it  is 
consistent  with  that  decision  that  this  conviction 
was  light. 

Mellob,  J. — I  think  if,  npon  these  facts,  the 
jnstices  had  convicted  the  appellant  of  fabricating 
m  whole  or  in  part  this  voting  paper,  it  might 
have  been  contended  that  the  evidence  was  suf- 
ficient ;  but  they  seem  to  me  to  have  proceeded 
on  the  wrong  clause  of  the  section.  I  see  nothing 
to  justify  me  in  thinking  that  the  appellant 
assumed  to  act  in  John  Hewitson's  name.  It 
would  be  too  much  to  infer  this  when  it  does  not 
appear  that  John  Hewitson  was  even  called  as  a 
witness.    Moreover  it  does  not  appear  how  the 

Esper  reached  the  returning  t^cer ;  if  the  voter 
imself  gave  it  him,  he  might  have  thereby  rati- 
fied the  appellant's  &brioation.  At  all  events  the 
evidence  is  not  enough  for  a  conviction  under  tiiis 
danse. 

Manistt,  J. — I  agree ;  but  I  think  the  ciroum- 
irtianoes  come  very  nearly  within  the  offence 
charged.  Possibly  what  the  appellant  did  is  con- 
sistent with  innocence.  I  do  not  see  how  the 
justices  could  find  what  is  stated  in  tlM  case 
without  John  Hewitson's  being  called  as  a  witness  -, 
and  it  is  amazing  that  he  was  not  further  asked  if 
he  had  adopted  the  vote  which  the  appellant  had 
written.  1  agree  that  the  evidence  is  not  snf* 
fioient  as  it  stands. 

Judgment  for  the  appeUanL 

Solicitors  for  appellant,  Bogerson  and  Ford,  for 
J.  T.  Proud,  Bishop  Auckland. 

Solicitors  for  respondent,  Scott  and  Olarke. 


Wednesday,  Marok  &. 
(Before  Mxixos  and  Maiostt,  JJ.) 
BiDSBu,  (app.)  V.  SrtAS,  (resp.).  (a) 

Nuieanee — Sewer — Ooneemt  of  oeoupitr — Stoppage 

—38  #■  39  Via.  c.  56,  as.  94  and  96. 

Th^  appellant  rented  land  of  the  etoner  of  hoiueg 

(a)  B^oitad  br  U.  W.  UcEsixab.  Siq.,  Baiilat«c«t-I«w. 


and  other  land  tn  the  neighbourhood ;  and  aioui 
two  years  ago  the  landowner,  without  the  appel- 
lant a  consent,  made  a  sewer  under  the  land  h« 
occupied,    Peouniary  compensation  was  claimed 
at  the  time,  but  during  the  two  years  the  sewage 
of  several  houses  pcused  through  the  sewer;  the 
appellant,  being  unable  to  get  saiisfaetion  from  hie 
landlord,  at  length  staffed  up  the  sewer,  and  the 
local  board  obtained   a  conviction  againet  him 
under  sects.  94  and  96  of  the  Public  MeaUh  Act 
1875,    although  no   nuisance    existed    on    hit 
land. 
Held,  tipon  a  case  stated,  that  the  appellant  was  a 
person  by  whose  aet  the  nuisance  arose  or  eon- 
tinued ;  and  that  he  was  rightly  convicted. 
This  case  was  stated  for  the  opinion  of  the  ooort 
by  two  of  Her  Majesty's  justices  of  the  peace  for 
the  county  of  Durham,  acting  in  and  for  the  East 
Division  of  Ohestor  Word  in  the  said  conntj,  in 
in  pursuance  of  the  statute  made  and  passed  in  tlie 
twentieth  and   twenty-first  years  of  the  reign  of 
Her  Majesty  Qaeen   Victoria,  chapter  43.  for  the 
purpose  of  obtaining  the  (pinion    of  tlua    ooart 
in  questions   of  llaw  which  arose  as  hereinafiier 
stated. 

On  the  6th  April  1878  the  respondent,  John 
Spear,  of  South  Siuelds,  in  the  oounty  of  Durham, 
medical  officer  of  health  of  the  local  board  of 
health  for  the  district  of  Hebbum,  in  the  swd 
oounty,  made  a  complaint  that  in  or  upon  certain 
premises — the  Caledonian  Hotel,  situate  in  Lyon- 
street,  Hebbum  Quay,  in  the  said  oounty,  withia 
the  district  of  the  said  local  board  of  health  for 
the  district  of  Hebbum,  in  the  said  oounty — ^the 
following  nuisance  then  existed,  the  said  premises 
being  in  such  a  state  as  to  be  a  nuisance  or  inju- 
rious to  health,  arising  from  the  reflux  of  sewage 
matter  into  the  cellar  of  the  sud  premises  wbidi 
are  called  or  known  by  the  name  or  si^tn  of  the 
Caledonian  Hotel,  situate  at  Lyon-street,  Hebbum 
Quay  aforesaid ;  and  that  the  said  nnisaaoce  was 
caused  by  the  act,  default,  or  sufferance  of  the 
above-named  appellant,  Edward  Biddell,  of  Liyon- 
street,  Hebbum  Quay,  in  the  said  oounty  of  Dnr- 
ham,  by  placing  an  obstruction  in  the  sewer  in  the 
locality  of  the  said  house  and  premises;  andthese- 
npon  a  summons  was  duly  issued  and  served  apon 
the  said  Edward  Biddell,  the  above-named  appel- 
lant, requiring  him  to  appear  before  two  of  Her 
Majesty  s  justices  of  the  peace  of  the  eowatyai 
Durham  and  answer  the  said  compMnt. 

On  the  30th  April  1878  the  sud  complaint 
came  to  be  heard  at  the  justice  room,  Waterloo 
Yale,  South  Shields,  in  the  said  division  and 
county,  when  the  respondent,  by  Thomas  GrisvaB 
Mabfme,  a  solicitor,  who  is  also  clerk  to  the  local 
board  of  health  for  the  district  of  Hebbum  afor«- 
said,  and  the  said  appellant  by  his  sdliator, 
appeared  before  the  said  justices. 

The  proceeding  was  under  the  Pablio  Health 
Act  1875,  sects.  91  to  111,  both  inclnsive,  and 
sect.  13  was  also  referred  to. 

It  was  satisfaotorilv  proved  by  HiuttTWilaon, 
surveyor  to  the  local  board  of  health  of  Hebburt^ 
and  Siichard  Ball,  the  sanitary  inspector  of  the 
board,  that  a  sewer  had  ezisteid  withiiw  the  said 
local  board  district  for  draining  the  Oaledoniaa 
Hotel  in  question  for  at  least  two  years  prevdons 
to  the  complaint,  and  that  such  sewer  belonged  to 
the  board,  and  was  part  of  the  main  sewerage  of 
the  district,  and  that  it  drained  other  properties 


Digitized  by 


Google 


IbtehU,  1879.] 


THE  LAW   TIMES. 


[Vol.  XL.,  N.  &-131 


Q3.DIT.] 


BiODEU.  (spp^)  V.  Spiae  (reap.). 


[Q.B.  Dnr, 


bendes  the  Caledoniaa   Hotd,  and  paiticniarly 
that  it  drained  all  Lyon-atreet. 

It  was  proved  that  the  sewer  in  question  was 
pnt  in  about  the  year  1873  by  Mr.  Carr  Ellison, 
tin  owner  of  the  land  whereon  the  Caledonian 
Bbtel  is  built,  and  of  the  sorronndinf;  land,  and 
that  the  appellant  alleged  and  complamed  to  the 
looal  bcsra  that  he  had  not  received  oompenaa- 
tion  from  Mr.  iSliaon  for  patting  the  sewer 
thwHmh  land  of  which  the  appellant  wa9  his 
twmnt.  The  letter  of  appellant  to  the  local  board, 
of  whidh  the  following  is  a  copy,  was  pnt  in  evi- 
denee  on  behalf  of  the  responaent : 

LyoD^treet,  Hebbmn,  Feb.  7, 1878. 

Tb  tta  TMnui  aanituy  Authority,  Hebbsm. 

Chaimian  and  GenUemen, — I  ranaotfoIlT  infoim  yon 
ttak  I  have  not lemiiad  pajment forpottmg the  sower 
imiM  aty  pcamiaaa  at  Jarrow  Wood  Hoow,  a  olaim  for 
wfttib  was  fomaidod  to  S.  C.  Ellison  some  tima  ago. 
If  mf  *»"^"'»  be  not  oompUed  with  wiQiin  fourteen  days 
from  this  data  I  will  oat  off  tho  sewer  from  yoor  use. 
As  yon  will  be  awaza,  I  never  leorivad  notiea  from  yon 


ither  natty  at  aay  time  that  snoh  sewer  was 
I  akan  npefe  if  noli  oomsa  baa  to  be  taken  by  ma 
oa  aoeoDBt  of  otker  people's  piopeitj,  bat  I  aae  no  alter- 
MitrraL — ^Tonis  faitUnlly,  E.  Bromu.. 

J.  Bnnhanan,  Esq.,  CSuirman. 

It  was  farther  proved  that  the  appellant  between 
the  7th  and  25th  Feb.  last,  stopped  np  the  passage 
of  the  aenrerage  from  the  Caledonian  Hotel,  by 
IDImg  vp  the  sewer  at  the  ntanhole,  therebypre- 
venting  the  drainage  of  the  Caledonian  Hotel 
floiring  through  it,  and  caused  snch  drainage  to 
ancmwnlate  in  the  cellar  of  the  said  hotel ;  that 
mtA  drainage  there  became  a  nnisanoe  injuions 
t»  health,  and  that  saoh  nuisance  existed  at  the 
dite  aU^ied  by  the  complaint.  The  evidence  of 
John  Spear,  medical  o£Baer  of  health  to  the  said 
load  basrd,  was  distinot,  that  the  liquid  acoomn- 
kM  IB  the  eellar  of  the  Caledonian  Hotel  was  a 
niiMimii  injarions  to  health,  and  he  also  deposed 
that  the  i^pellant  had  admitted  to  him  that 
im  had  stopped  np  the  drain,  giving  as  his 
teman  that  the  local  hoard  had  not  made  any 
adLuuHledgment  fbr  patting  the  sewer  throng^ 
Usknd. 

Ik  mo  farther  proved  that  a  notice  by  the 
asaitary  inqwefaar  of  the  local  board  requiring 
the  appelloDt  to  abate  the  nnisance  in  question 
within  twenty-four  hours  was  duly  served  upon 
him  on  the  3rd  April  1878. 

The  appdlant  contended  that  the  summons  or 
i  OD^it  to  be  diBinissed  on  all  or  one  of 


First,  that  defendant  is  in  possession  of  the 
haid  onder  a  ahum  of  ri^ht,  and  it  was  unnecessary 
thsreliiMe  to  consider  his  title. 

Sooondly,  that  the  sewer  not  oongtmoted  by 
Ihe  board  and  not  vested  in  them, 

lUrdly,  that  the  sewer  is  canstmcted  through 
deltsKhat's  land  and  drains  more  tlwn  one  house, 
ao  that  it  is  a  sewer  which  vests  in  the  local  board 
ndsss  it  was  lalawfnlly  made  through  defendant's 
Imd  withoat  his  authority  and  witnoat  the  loml 
bs»d  having  aerved  notioe  under  the   Sanitary 


IbntUy,  defendant  daims  the  right  to  prevent 
file  sewage  coming  npon  his  land  by  the  means  he 
sdoyted,  aad  that»  as  the  sewage  does  not  origi- 
Wtm  on  his  land,  he  is  not  responsible  ior  any 
■dnaee  it  Bay  cause  by  its  having  been  le- 
vanted by  him  from  coming  on  to  his  land.  The 
claims  the  right  to  prereub  foreign 


sewaf^  ooming  upon  his  land,  and  is  therefore 
not  liable  to  conviction  under  sect  96. 

In  support  of  appellant's  contentions  he  relied 
npon  the  facts  proved  as  above  stated,  and  also 
upon  the  following  evidence  adduced  upon  cross- 
examination  of  MI  Wilson,  wherein  he  stated  as 
follows: 

The  local  board  was  constitnted  two  ae  three 
months  before  I  was  appointed  surveyor  in  July 
1873.  The  sewer  was  not  put  in,  in  consequence  <n 
a  notice  from  the  board.  It  is  understood  by  me 
now  to  belong  to  the  board,  because  owners  of 
property  put  them  in  and  hand  them  over.  I  can- 
not aay  when  this  sewer  became  the  property  of 
the  board.  I  am  not  aware  of  this  sewer  being 
handed  over  to  the  board  by  any  formal  act.  I 
have  not  seen  Mr.  Ellison  as  to  this  sewer.  I 
prepctfed  the  plan  produced.  The  manhole  is 
174  yards  from  the  Caledonian  HoteL  The  man- 
hole is  in  a  field  which  I  understood  to  be  in  the 
occupaticn  of  the  defendant.  The  manhole  is 
about  200  yards  from  the  sewer  month,  which  is 
an  open  field,  and  discharges  itself  into  defendant's 
second  field.  It  is  aboat  forty  yards  from  the 
nearest  dwelling,  and  the  distanoe  from  the  mouth 
to  the  foreshore  (of  the  river)  is  144  yards.  All 
Lyon-street  drains  into  the  sewer.  Defendant  has 
complained  of  the  sewer  being  through  his  land. 
No  reply  was  given  to  the  letter  of  the  7th  Feb. 

The  appellant  called  Kiohael  Pigg  as  a  witness 
on  his  behalf,  whose  evidence  was  as  follows  : 

Have  known  land  at  Jartow  Wood  Tutm  for  f onrteea 
yean,  reeidadinittenyaan.  IkaowHmnblabyBight.  Ha 
la  a  oontraotoratGataahaad.  la  Sai>t.  1874  the  aawar  was 
made.  I  heard  Qaozge  Biddall  air  to  HnmUe,  "  Bj 
whoaa  aathoRtydoyoaoomehanP''  He  laglied, "  Mr. 
Out  EUiaon."  Ganga  Bidddl  is  defendant's  brother, 
and  they  aia  joint  oocapieTi  of  tbe  land.  Geoige  ^ddell 
aaidtbey  had  not  any  right  thece;  he  wonld  treat  them  as 
treepaaaan.  I  oonaider  the  dlaoharge  of  sewaga  apoa 
the  land  a  nirfaannw.    It  has  baenooBinlaiinad  of. 


The  justices  gave  the  evidence  and  contentions 
on  both  sides  thnr  careful  consideration,  and 
were  df  opinion  that  it  was  satisfactorily  proved 
that  the  sewer  was  in  possession  of  the  local 
board,  and  that  the  appellant  was  responsible 
under  the  Public  Heahh  Act  1875. 

And  on  proof  there  had  before  them  that  the 
said  nnisance  so  complained  of  did  eziBt  on  the 
said  premises,  and  that  the  same  was  caused  by 
the  act,  default,  or  sufferance  of  the  said  Edward 
Biddell,  the  appellant,  the  justices,  in  pursuance 
of  the  Publio  Health  Act  1875,  ordered  the  said 
i^pellant  within  twenty-four  hours  of  the 
service  of  their  order,  or  a  true  copy  thereof  accord* 
ding  to  the  said  Act,  to  effectually  abate  the  said 
nuisance  by  removing  the  said  obstmction  in  the 
said  sewer,  and  by  deansing  and  purifying  the 
said  premises  situate  at  Lyon-street,  bHobum 
Quay,  in  the  said  county,  and  called  or  known  by 
^e  sign  of  the  Caledonian  Hotel,  ao  that  the 
same  should  no  longer  be  a  nuisance  or  injurious 
to  health  as  aforesaid.  And  they  further 
adjudged  the  said  appellant  for  his  said  offence  to 
forfeit  and  pay  the  snm  of  ten  shillings  to  be 
paid  aad  a|^lrad  aooordiag  to  law,  and  they  also 
direeted  that  the  said  appellant  should  pay  the 
snm  of  fifteen  shillings  and  sixpence,  being  the 
amount  of  costs  inonrred  np  to  making  m  the 
order  for  abatement  of  the  said  nuisance;  and  if 
the  said  several  sums  ware  not  paid  fbrthwith  they 
adjudged  the  said  appellant  to  be  imprisoned  in 
the  bouse  of  correction  at  the  City  of  DuriiUB,  ia 
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ihe  connty  of  Dnrham,  for  the  space  of  seyen  days, 
unleea  the  said  sereral  rams  and  all  costs  and 
<diai^e8  of  the  commitment  and  conveying  of  the 
said  appellant  to  the  said  honse  of  correction 
ahonld  be  sooner  paid. 

If  the  ooort  sball  be  of  opinion  that  the  said 
«rder  is  wrong  in  point  of  law,  then  the  said  order 
is  to  be  qnaahed ;  bat  if  the  court  shall  be  of 
opinion  that  the  said  order  was  legally  and  pro- 
perly made,  the  same  is  to  stand. 

Meek  for  appellant. — It  may  be,  as  the  justices 
have  found,  that  this  sewer  was  vested  in  the 
board  nnder  sect.  13  of  the  Fablio  Health  Act 
1875 ;  but  the  appellant  is  not  the  person  nnder 
sects.  94  and  96  "  by  whose  act,  defanlt,  or  suf- 
ferance the  naisanoe  arises  or  oontinnes."  Sect. 
94  continnes :  "  Or,  if  snch  person  cannot  be 
foand,"  the  notice  shall  be  served  "  on  the  owner 
or  occupier  of  the  premises  on  which  the  nuisance 
arises."  Here  the  hotel  is  the  premises  on  whitdi 
the  nuisance  arises,  and  moreover  the  person  bv 
whose  default  the  nuisance  arises  is  Mr.  B.  C. 
Sllison,  who  improperly  made  the  sewer,  and  not 
the  appellant.  An  anthority  for  this  is  Brown  v. 
Butsell ;  Franeowrt  v.  Freenum  (L.  Bep.  3  Q.  B. 
251),, where  the  person  whose  premises  were 
drained  in  one  case,  and  the  person  who  con- 
structed the  drain  in  the  other,  were  held  to  be 
the  persons  by  whose  act  respiectively  the  nui- 
sances arose. 

Cave,  Q.C.  and  Coele  appeared  for  the  respon- 
dent, but  were  not  heard. 

Mbuab,  J. — ^I  think  our  judgment  most  be  for 
the  respondent.  There  is  some  difficulty  in  apply- 
ing the  sections  of  the  Act  to  this  particular  case ; 
but  the  justices  have  found  that  this  sewer  has 
been  vested  in  the  board.  Moreover,  the  sewage 
{Msses  not  only  from  the  hotel,  but  from  the  whole 
street,  and  has  done  so  for  two  years  past.  No 
doubt  the  appellant's  claim  might  have  been 
enforced  upon  Mr.  Ellison  either  before  or  after 
the  making  of  the  sewer;  but  he  could  have  no 
right  to  stop  _  the  sewage  after  the  sewer  had 
become  vested  in  the  board.  It  appears  from  the 
cases  cited  that  there  is  some  ground  for  arguing 
that  Mr.  Ellison  or  the  occupier  of  the  hotel  might 
have  been  proceeded  against  as  well  as  the  appel- 
lant ;  but  the  ground  upon  which  I  based  my  deci- 
sion in  those  cases  is  qmte  sufficient  to  support  our 
Judgment  for  the  respondent  here.  "  Suppose  it 
to  M  a  disputed  question,"  I  say  (L.  B.  3  Q.  B.  at 
p.  261), "  whether  an  open  drain  was  made  through 
land  with  the  consent  of  the  owner,  the  public 
health  is  not  to  sufier  until  this  question  is  deter- 
mined. The  proceedings  are  to  be,  in  the  first 
instance,  against  the  person  whose  act  causes  the 
nuisance ;  if  he  cannot  be  ascertained,  then  against 
the  person  who  has  the  misfortune  to  have  such  a 
noxious  easement  on  his  land."  Here  the  appel- 
lant is  the  person  whose  act  caused  the  nuisance, 
and  it  was  within  the  justices'  power  to  convict  as 
they  have  done. 

Manistt,  J. — I  am  of  the  same  opinion.  If  the 
Appellant  has  any  remedy,  it  can  only  be  against 
Mr.  Ellison,  his  landlord.  He  has  mistaken  his 
course  by  stopping  up  the  sewer. 

Judgment  for  respondent. 

Solicitor  for  appellant,  John  Seaife,  for  JDunean 
•nd  Duncan,  South  Shields. 

Solicitors  for  respondent,  Tliffe,  Bntseli,  TUffe, 
«nd  CardaU,  for  T.  0.  Mabane,  South  Shields. 


Wedneeday,  March  5. 

(Before  MxuAa  and  Misibtt,  JJ.) 

Tiso  V.  Pkttit.  («) 

BankrvpUiy — Mutual  deaUnge— Joint  and  gepatrate 
debts— Agreement  to  be  Uable—32  ^  33  Viet.  e. 
72,  •.  89. 

JFV>r  ttoeniy  years  'the  d^endanls  had  been  aeeus- 
tomed  to  setUe  each  year  the  balance  between  tlte 
goods  supplied  to  them  by  a  firm  cutd  the  goods 
•upplted  ey  fhem  to  the  several  members  of  thcU 
firm.  Upon  tlie  firm's  liquidaiion  under  the 
Bankruptcy  Act,  the  defeniants  sought  to  sti  off 
the  amownts  due  for  goods  supplied  to  the 
separate  members  against  ihe  amownl  of  goode 
reeeived  from  Gi*  firm.  A  Cotmty  Court  judge 
found,  in  an  action  raising  this  set-vff,  ihat  then 
was  no  agreement,  either  esmress  or  implied,  to 
make  tlie  firm  liable  for  the  debts  of  the  separate 
members. 

Held,  upon  a  nde  niti,  that  there  eovld  not  he 
mutual  dealings  within  the  meaning  of  the  39th 
section  of  the  Bankrupt^/  Act  1869,  tmZ«M  there 
were  some  agreement  of  the  himd  negatived  by 
the  judge's  finding. 

This  was  an  action  by  the  trustee  of  the  joint 
estate  of  Messrs.  W.  B.  and  J.  Hilliard,  iripera 
and  clothiers  of  WalUngford,  whose  affurs  were 
in  liquidation  by  arrangement,  to  recover  361. 15«. 
for  tcoods  supplied  to  Messrs.  Fettit  and  Co.,  who 
are  also  drapers  at  the  same  place. 

The  amount  of  the  claim  was  admitted ;  bat  tiie 
d^endanta  had  supplied  goods  beyond  this 
amount  for  the  separate  and  private  use  of  the 
partners  in  the  Hillisfd  firm,  and  they  claimed  to 
set  ofi'  this  sum  against  the  amount  for  whioh 
the  action  was  brought,  on  the  ground  that  their 
transactions  were  "  mutual  dealings "  between 
the  two  firms  within  sect.  39  of  the  Bankraptoy 
Act  1869  : 

Where  there  have  been  mntiial  otediti,  mutnal  dteWm, 
or  other  mntnal  daalinfpi  between  the  bankinpt  and  any 
other  person  prorinf  or  daiming  to  prore  a  debt  nndar 
hii  bankmpt<7,  an  aooonnt  shall  be  taken  of  what  ia  dne 
from  the  one  partf  to  the  other  in  respect  of  snob  mntaal 
dealings ;  and  the  enm  doe  from  the  one  puty  ehall  be 
set  off  against  any  ram  doe  from  the  other  partif ,  and 
the  balanee  of  raoh  aoooant  and  no  more  ahall  be  olaimad 
or  paid  on  eithar  aide  le^eotivelT;  bnt  a  person  ahall 
not  be  entitled  nnder  this  seotion  to  claim  the  benefit  of 
any  set-off  against  the  property  of  a  baakmpt  in  any 
ease  when  he  bad  at  the  time  of  giving  creait  to  ine 
bankmpt  notioe  of  an  aot  of  bankraptqy  oommitted  hf 
such  bankrnpt,  and  available  against  him  for  adjndiw^ 
tion. 

The  case  was  tried  at  the  WalUngford  GonntiT 
Court  on  the  25th  July  last,  when  it  was  proved 
that  for  twenty-one  years  the  defendants  had  set 
off  the  goods  sapplied  by  them  to  the  separate 
partners  acainst  the  goods  sapplied  to  them  by 
the  Hilliard  firm ;  and  that  the  balance,  always  in 
favour  of  the  defendants,  had  been  settled  every 
year  by  a  payment  by  the  Hilliard  firm.  One  at 
the  defendants  said  in  evidence : 

At  the  first  setUement  I  ahonld  tUnk  it  mnst  have 
been  laid  by  one  of  the  partners  that  the  aooonnts  we 
were  indebted  to  them  shonld  be  deducted  from  the 
acoonnta  owing  tons  by  the  partners,  and  theywonld 
pay  ns  the  difference.  There  was  always  a  balance  dns 
to  ns  at  the  end  of  the  year.  This  has  been  the  ooorss 
of  dealing  with  ns  ever  since.  There  is  no  written 
memoiaDdnm  to  this  effect.  The  goods  were  soppliad  to 
the  heads  of  the  two  honaes  ;  bnt  we  looked  to  the  firm 

(a)  Beported  by  II.  W.  McK«i.i.AS,  Esq.,  Baniatac.at>Law. 
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Idt  jajaeni.  W*  ntrer  mr*  paid  bj  the  iadiTidiial 
Benuwn,  bat  ■Iways  by  th«  ftrm. 

Mr.  W.  B.  Hiniftrd  also  gave  evideaoe : 
We  hsTB  daatt  wtUi  MoMn.  Pattit  for  not*  tfaui 
twmtonan.  I  do  not  know  that  uy  araagemiBnt  abont 
•  Mt^ff  with  ths  firm  was  Mtoallymiida;  bntwe  alwayi 
eauidmd  Mama.  FMtif  ■  aoooont  aa  a  aat-off,  and  who- 
«nr  mu  in  tha  oonntinc-boiiae  at  the  time  thay  oaoM  to 
•attla,  always  paid  thaauFeraiae.  Wa  foond  it  more  oon- 
Taniant  to  pay  in  goods  than  in  money.  It  waa  alwaya 
aadatttood  both  by  my  brother  and  myself  that  the 
aaeonnts  due  to  Meaan.  Pattit  should  be  regaided  aa  a 
aatoff ;  but  IkaM  is  nothinf  to  show  for  it.  I  did  not 
ksipam«iate  hanWrigaooonnt. 

Tbe  Connty  Conit  jndgn  held  that  there  was  no 
agreement,  either  exprees  or  implied,  between  the 
puties  that  these  shonld  be  mntnal  dealing,  and 
gave  a  verdict  and  judgment  for  the  plaintiff. 

The  defendants  had  obtained  a  mie  niri  ealling 
gpon  the  plaintiff  to  show  caase  why  this  verdict 
shonld  not  be  set  aside  and  a  verdict  be  entered 
for  the  defendants,  or  a  new  trial  had,  upon  the 
^ond  that  there  was  evidence  upon  wmch  the 
lodge  ought  to  have  found  that  the  said  defen- 
dants were  entitled  to  set  off  their  claims  against 
tite  Kquidating  debtors  as  showing  mutual  credits, 
nntnat  debts,  or  other  mntnal  cualings  between 
the  parties. 

Brown,  Q.C.  and  Hoioard  Smith  appeared  to 
show  cause  for  the  plaintiff,  but  were  stopped  hj 
the  Court. 

E.  PdQoek  supported  the  role. — ^Theee  were 
"mutual  dealings  "  within  the  BsAkmptcy  Act, 
notwithstanding  the  finding  of  the  jndge.  The 
oiistance  of  an  af^reement  is  not  necessary  to 
farinff  mntnal  dealings  within  the  section;  this 
wiB  held  with  respect  to  a  lien  in  E»  parte  Bamett, 
Be  Btveie  (L.  Bep.  9  Gh.  293),  Melliab,  lU. 
iHTing,  at  p.  297,  expressly  distinguished  on 
tina  ground  oetween  a  set-off  in  bankruptcy  and 
in  ordinary  cases.  [Meiiob,  J. — Surely  mutual 
daalings   must    be  founded  on  some  agreement, 

I  either  express  or  implied,  to  make  them  so.  The 
jodge's  miding  is  that  there  was  no  express  agree- 
ment, and  none  was  to  be  implied  from  the  deal- 
ings.] Kinnerloy  v.  Hostaek  (2  Taunt  170)  is  an 
•athority  that  the  agreement  need  not  be  in 
rapect  of  the  specific  £bts  to  be  set  off ;  a  gene- 
rsl  aoreement  to  set  off  Joint  debts  against  sepa- 
nte  debts  is  sufficient.  The  judge  has  not  found 
that  these  were  not  mutual  dealings ;  he  has  only 
found  that  an  agreement  to  set  off  these  debts 
*M  not   proved.     This   is  consistent  with  the 

I  defendants  set-off  being  good,  and  there  oaght 
to  be  at  least  a  new  triaL 

Heuob,  J. — If  it  were  not  for  the  finding  of  the 
j^idge,  we  might  have  desired  to  hear  the  plain- 
tiff's ar^ment  further;  but  we  must  take  his  view 
of  the  facts,  and  I  am  satisfied  that  there  could  be 
no  mntnal  dealings  within  the  meaning  of  the  39th 
Motion  of  the  Bimkmptcy  Act  1869,  upon  the  cir- 
cnmstaoces  of  this  case,  unless  there  had  been 
*ome  agreement  to  make  the  settlements  of  these 
truiaactionB  mutual  between  the  firms.  There 
seems  to  have  been  no  evidence  of  an  express 
agreement  that  the  HiUiard  firm  shonld  be  respon- 
I  role  to  the  defendants  for  the  separate  debts  of 
ue  partners ;  but  the  practice  of  over  twenty  years 
nignt,  I  think,  go  far  as  evidence  of  an  implied 
agreement.  I  desire,  however,  to  give  no  opinion 
«« to  whether  the  evidence  of  mntiul  dealings  was 
■offidntt;  the  verdiot  cannot  be  set  aside  on  the 


ground  that  it  was  against  the  weight  of  evidence ; 
and  as  the  judge  has  found  there  waa  no  implied 
agreement  to  make  these  mntnal  dealings,  the  mla 
must  be  discharged. 

ICajtistt,  J.-^I  am  of  the  same  opinion,  I  do  nofe 
think  it  can  be  contended  that  the  dealings  with 
separate  members  of  a  firm  are  dealings  with  the 
finn,  without  some  agreement  to  that  effect.  Here 
the  defendants'  dealings  were  distinctly  with  the 
two  members  of  the  firm,  and  although  an  implied 
agreement  that  they  should  be  settlra  by  the  firm 
might  have  been  enough,  the  jndge  finds  there 
was  no  such  agreement,  express  or  implied. 
Whether  he  was  right  in  so  finding  does  not  arise. 
It  is  snflScient  for  nu  that  the  judge  had  soma 
ground  for  finding  as  he  has  done. 

JudgtnetUfor  respondent,  the  pUUntif. 

SoIidtoTS  for  plaintiff,  Tho*.  WKU»  and  8on$, 
for  Hei^es,  Bon,  and  Marshall,  Wallingford. 

Solicitors  for  defendants,  JngM  and  Jmier^ 
r«rry.  

COMMON  FLEAS  DIVISION. 

Monday,  Marek  3. 

(Before  Lord  GoLiBnraB,  C.  J.  and  Dekkait,  J.) 

Val  de  Tbavbbs  Asfhalti   Oompant  v.  LoNsoir 

Tbakwats   Coxpavt. 

PraeHee — Partiee — SuhsHtuting  plaintiff  —  Order 
XVI.,r.2. 

The  flaintif  company  hmuing  laid  down  certain 
aephaUe  paving  on  roods  under  the  control  of 
the  Neunrngion  Vestry,  the  pavement  to  become 
the  property  of  the  vestry  on  com{>Ie(toi»,  eon- 
traded  taiih  them  to  keep  the  said  roads  in  repair 
for  a  specified  term,  for  afiased  price,  and  became 
eniided  to  go  upon  the  roads  at  any  time,  and 
emreise  a  general  control  over  them  for  the  pur- 
poses of  thoir contract.  Thedefendanteompanyhad 
laid  doum  tramways  over  me  roads  in  question 
under  the  powers  of  an  Act  of  Parliament,  and  it 
was  alleged  by  the  plaintiff's  that  they  had  done  so 
so  negligently  and  unskUfiiUy  as  to  catLse  %mneees' 
sary  injury  to  the  asphalts  paving,  whereby  tha 
plaintiffs  vaere  pu<  to  additional  expense  in 
carrying  out  thuur  contract  to  repair. 

Held,  tsithout  deciding  that  the  plaintiffs  had  not 
such  a  right  over  Oie  roads  as  to  entitle  them  to 
maintain  the  action,  that  the  vestry  were  un- 
doubtedly entitled  to  maintain  it;  and  order  mads 
wUhowt  the  consent  of  the  vestry  to  substitute 
thorn  as  plaintiffs  in  the  action  under  Order 
XVI.,  r.  2. 

Special  case  stated  by  consent  of  the  parties. 
The  plaintiffs  were  on  asphalte  pavement  oom- 
iny,  who  had  contracted  with  the  Newington 
estry  in  1871  to  lay  down  certain  asphalte 
pavement  on  roads  under  the  control  of  the  vestry 
by  a  contract  under  which  the  asphalte  pavement 
when  complete  was  to  become  the  property  of  the 
vestry;  tne  plaintiffs,  under  tbe  same  contract, 
were  bound  to  keep  the  asphalte  pavement  in 
repair  for  a  term  of  fifteen  years,  for  a  fixed  pay- 
ment, and  to  indemnify  the  vestry  against  any  loss 
or  damage  caused  by  the  defective  state  of  the 
pavement.  After  the  pavement  had  been  laid  down, 
and  repaiied  from  time  to  time  hj  the  plaintiffs,  Ae 
defen^nts,  under  the  authority  of  an  Aot  ot 
Parliament,  laid  down  a  tramway  on  the  road.  The 

Ca)  S«portad  by  J.  A.  Toots,  £a«.,  Psnlstar  at  I*w. 
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plainUfEa  alleged  that  thsT  had  exeroiaed  their 
statntory  powers  bo  nnskimilly  as  to  canse  un- 
neoeaaary  damage  to  the  asfihalte  paTement, 
whereby  the  plaintiffa  were  pat  to  additional 
expenae  in  carrying  oat  their  contract. 
The  qneations  for  the  opinion  of  the  court  were : 

(1)  Whether  the  action  by  the  present  plaintiffa 
jns  maintainable  P 

(2)  Whether,  if  not,  the  yeatry  ahould  be  added 
as  plaintiffs,  or  sabstitated  in  their  place,  under 
order  XVI.,  r.  2  P 

If  either  tjueation  was  anawered  in  the  affirma- 
tive,  the  action  was  to  be  remitted  to  an  arbitrator 
Ifi  dJBtermine  the  iaaues  of  &ct. 

By  order  XYL,  r.  2,  of  the  Bule  of  Conrt,  it  ia 
provided  that  where  an  action  has  been  com- 
menced in  the  name  of  the  wrong  peraon  as  plain- 
tiff, or  where  it  ia  doubtful  whether  it  has  been 
commenced  in  the  name  of  the  right  plaintiff  or 
plaintifis,  the  court  or  a  judge  may,  if  satisfied 
that  it  has  been  so  commenced  throagh  a  hand  fide 
mistime,  and  that  it  ia  neoesaary  for  the  determi- 
nation al  the  real  matter  in  diapate  ao  to  do,  order 
any  other  pcnraon  or  pencna  to  be  aabatituted  or 
added  as  plaintiSa  upon  aucb  terms  as  may  aeem 
jost. 

C.  JBuaaeU,  Q.G.  (with  him  A.  L.  SmUJi)  for  the 
pluntiSa. — The  plaintiff's  have  entire  control  over 
the  pavement,  with  a  right  of  entry  at  an^  time 
for  the  purpose  of  examining  and  repairing  it. 
That  ia  such  a  guasi  poaaeaaory  right  aa  to  entitle 
them  to  bring  tnia  action  ;  at  any  rate,  the  veatry 
can  be  added,  or  aubatituted  as  nominal  plaintiffs 
even  without  their  consent.  [Coueusos,  O.J. — 
Do  they  consent  P]  It  is  believed  not,  but  they 
would  be  added  vterdj  as  trustees  for  the  wesent 
pkuntifEs.  DuekeU  v.  Govr  (L.  Bep.  6  Ck  Div.  8) 
IS  an  anthority  for  applying  the  provisions  of 
Order  XYL,  r.  2,  to  a  mistake  in  law. 

Krnnp,  Q.C.  and  Humplir&yt  tat  the  defendants. 

Lord  CousBiDOi,  G.J. — We  think  that  the  order 
to  substitute  the  vestry  as  plaintiffs  ought  to  be 
made.  It  must  be  i>art  of  the  order  that  they  are 
not  to  be  damnified  in  any  way,  or  put  to  expense. 
It  ia  unnecessaiy  to  deci^  the  first  question. 

DsNKAir,  J.  oonoarred. 

Order  to  mhriUtite  &e  veetry  m  fihiiUift, 

Solicitors  tor  the  plaintiffs,  ElUt  and  OrottfiM. 

Solicitor  for  the  defendants,  Qodfrey. 


ScUmrday,  Monk  1. 

(Before  Coleridqx,  C.J.  and  DESVAir,  J.) 

Wbioei  v.  Tsxsius.  (a) 

Praetiee — Interpleader — Sale  of  hore* — Warranty 
—Order  I.,  r.  2—1  ^  2  WiU.  4,  e.  58—23  ^  24 
Viet.  o.  126,  «.  12. 

The  plaintiff  tued  the  defmdaiU,  <&«  proprietor  of 
a  hone  repotitory,  for  hreath  cf  waxrainty  of  a 
horee  told  by  action,  elaiming  a*  damage*  the 
price  paid,  tmd  alto  for  itijiuriee  tuetained  hy  th« 
vice  o/  the  horse  whiU  in  hie  potteetioH.  The 
defendamt  had  mAd  the  horse  for  Q.,  the  fortner 
oumer,  who  gave  the  dtftmdanii  notiee  not  to  part 
vnth  A«  pwrAase  mon«y  paid  hy  the  plainHf. 
The  defmdant  tooh  out  a  summons  vminr  Order 
L,  r.  2,  to  obtain  em  order  that  the  plaiMiff  mm! 
Q.  thovdd  intmplead. 

'       W  Mowrxa  ly  J.  A  Jtoaa,  »»a.,  naiis>n>«»-I*w. 


Hdd  {affirming  the  decision  of  Field,  J.),  thai  the 
order  should  not  he  made. 

AffsaJi  from  a  dedaion  of  Field,  J.  at  chambers, 
refdaing  to  make  an  interpleader  order  nnder 
Order  f.,  r.-2. 

The  defendant  was  the  proprirtor  of  Aldridge's 
Horse  Bepositoiy,  and  the  plaintiff  had  pundiased 
t^ere  a  horse,  belonging  to  one  Quick,  for  191. 19«., 
with  a  warranty.  Under  the  conditions  of  sale^  a 
purchaser  ao  baying  was  entitled,  if  dissadsfied, 
to  return  the  horse  pnrchased  witlun  a  prescribed 
time,  with  a  certificate  iron  a  veterinary  sdi^geon 
of  the  unsoundness  or  fault  complained  of. 

The  owner  of  the  horse,  if  he  disputed  the 
alleged  nnsoundnesa  or  &ult,  had  then  a  right  to 
send  a  certificate  from  a  veterinary  sursecm 
chosen  by  him  as  to  the  animal's  state;  and  the 
conditions  provided  that,  in  case  of  disagreementt 
the  defendant,  the  proprietor  of  the  repository, 
might  nominate  a  third  veterinary  aurgeon  to 
decide  the  question. 

The  plaintiff  sent  back  the  horse  he  had  pur- 
chased within  the  prescribed  time  with  a  certifi- 
cate from  a  veterinaiy  surgeon ;  and  on  the  next 
day.  Quick,  the  former  owner,  sent  a  certificate  to 
the  contrary  effect  from  bis  veterinaiy  suroeon. 
The  plaintiff  thereu]>on  repudiated  the  conditions, 
and  brought  an  action  against  the  dsfendant  fbr 
breach  of  warranty,  claiming  a  return  of  the  price 
paid,  and  also  damages  for  injaries  alleged  to  nave 
been  caused  by  the  animal  s  vice  whUe  in  his 
posseaaion.  Quick  having  given  the  defendant 
notice  not  to  part  with  the  purchase  money  whioh 
was  in  his  hands,  the  defendant  took  out  a  sunt- 
mans  callins  upon  Quick  and  the  plaintiff  to  inter- 
plead. Fiem,  J.  refiised  to  make  the  order.  Hm 
defendant  appealed. 

Lord  for  the  appdhwt.-r-This  is  a  proper  oaae 
for  an  interpleader,  ^le  action  is  sabstantially, 
though  not  technioally,  for  the  same  soligeot- 
matter  as  that  which  Quick  claims,  via.,  the 
purchase  money  paid  for  the  horse.  The  fact  that 
the  plaintiff  in  totm  seeks  to  recover  this  sum  aa 
damages  for  a  breach  of  warranty  is  immateriaL 
TSor  does  the  &et  that  the  plaintiff  olaims  farther 
damages  under  the  same  head  prevent  tiie  court 
from  making  the  order  asked  for,  part  of  the 
subject-matter  of  the  two  daima  beini^  ideniiaal: 

Atteiibonugh  v.  St.  KaOteriM  Doett  Company,  38 
L.  T.  Rep.  IT.  S.  4M  ;  L.  Bep.  8  C.  P.  Div.  450  ; 

TaniMrT.  Anpean  Bonk,  14  L.  T.  Bep.  N.  S.  414 ; 
L.  Bep.  1  £z.  3S1. 

Fetheram  for  the  claimant,  Qui(&. — ^The  two 
claima  are  diatinct,  and  the  order  for  an  inter- 
pleader should  not  be  made.  The  proper  course  for 
the  defendant  to  pnrsoe  is  to  give  us  notice  under 
Order  XYI.,  rr.  17, 18,  so  that  we  shall  be  bound 
by  the  result  of  the  aotion.  The  case  of  Att«»- 
iorouah  v.  St.  Ealherine  Docks  Oompamy  (ubi  sup.} 
only  aeddes  that  the  conrt  has  power  to  make  toe 
order  asked  for,  at  most ;  and  the  words  of  sect. 
12  of  the  C.  L.  P.  Act  1860,  "  It  shall  be  lawful 
for  the  court  or  judge,  &c."  show  dearly  that 
a  discretion  is  to  be  exercised. 

Sims  and  MeUheimer  for  the  plaintifil — ^The 
subject-matter  of  the  two  olaims  is  not  the  same;, 
and  in  addition  we  claim  damages,  uUra  the  price 
paid,  for  injuries  sustained  by  die  animal's  vice. 
The  purchaser  has  a  right  to  look  to  the  man 
from  whom  he  purchased  for  his  remedy.  It  is 
notorious  that  many  of  the  persons  who  send 
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bones  to  these  repositories  for  sale  «re  iqen  of 


Lord  GoLKBiDGK,  G.J. — I  think  this  order  mtiBt 
be  reftised.  ^e  case  of  Atteiiborough  t.  8t.  Ka£he- 
fme's  Dodct  Oomjmny  is  no  doabt  a  binding  deci- 
sion upon  us ;  and  if  1  thought  that  I  wudeoiding 
ooDtrary  to  that  case,  I  shonld  not  bo  deoide.  Bat 
taking  the  riew  which  I  do  of  that  decision,  I 
think  it  best  simply  to  say  that  I  refuse  this  order, 
witbont  pving  any  reason  for  so  deciding. 

DxsxAir,  J. — ^I  agree  that  the  order  shonld  not 
be  made.  ICy  reason  for  refusing  it  is  timt  I  think 
fte  two  oUma  have  substantially  no  elemmt  in 
eommon.  Appeal  ditmisted. 

SoBdtors  for  the  plaintiff,  Dixon,  Ward,  Ldehr 
«orf  k.  and  WM. 

Solieitor  for  the  delendaot,  F.  C.  Jamas.  ' 

Scdidtors  toe  the  daim&nt,  Veim  and  Woodcock. 
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WaiMtdav.  Nov.  27, 1878. 

(Before  FitzaiKiu),  B.) 

JoHxs  V.  QmNN.  (a) 

Praeliea — JPUadiitg — "Puffer,"  meaning  of—AUe- 
gationt  *»  aUUement  of  claim  generally  denied, 
how  far  dOotoaUa—Sov)  the  fidfiltnent  of  eondi- 
tiona  precedent  eihovid  be  ttatea — Irish  Judiay- 
tmre  let,  sekadula,  rr.  23.  25  (Eng.  Order  XIX., 
IT.  *,  20);  Order  XVin.,rr.  10,  14,  19  {Eng. 
Order  XIX.,rr.  17.  22,28);  ApMndix  C, forms 
11.  H  19  (Eng.  App.  C/orm*  15. 20, 8). 

Ths  ftaiatiff  by  hie  statement  of  daim  sat  o«t  fuels 
upon  which  ha  reUad  to  show  thcU  ih«  defendant 
luid  jnirehasad  certain  premises  at  am  aneHon. 
Thefitret  paragraph  of  Aa  defamiem£s  Hetement 
af  difemee  was,  "  The  defendant  denies  aU  and 
eeery  fk«  allegations  in  the  several  paragraphe 
of  dta  statement  of  eUnm  reepeeiively  contained." 
The  «nhf  other  paragraph  of  the  defemee  relied 
ypon  the  anetwn  not  lumvng  been  honA  fids, 
heeanae  tome  of  the  biddings  had  been  made  b^a 
"puffer."  On  motion  by  the  fHaintiff  to  str%he 
out  both  p€uragraphs; 

Etli,  that  the  first  duyM  be  struck  out  ae  btmg  a 
general  denial  inetead  of  daaKng  with  the  jaets 
which  the  defendant  deeirad  to  traiuersa  ipecxfif 
eoZIy ;  and  that  the  second  Aould  be  «<rueM  out, 
inasmuch  as  the  word  "  puffer"  was  insensible, 
there  being  nothing  to  show  thai  it  ««a«  used  as 
defined  in  sad.  3  of  30  ^  Si  Viet,  c  48  for  the 
purpoeee  of  that  AJk. 

the  averment  that  aU  eondHions  were  performed  is 
sim  material  and  proper  in  tite  same  form  as 
before  the  Judicature  Acts. 

fun  was  an  addon  for  damages  for  breach  of  con- 
tnct  1^  the  defendant  in  not  completing  a  pnr- 
cbaie  of  certain  lands  and  premises  purohased  by 
the  defendant  at  an  auction. 
,  The  present  motion  was  on  behalf  of  the  plain- 
tiff to  set  aside  the  first  paragraph  of  the  statement 
fi  defence,  as  amounting  to  the  general  issue ; 
*od  the  second  parag^ph  as  ambiguous  and  embar- 
laasing,  inasmuch  as  the  word  "  puffer"  employed 
JK  it  wag  amMgnons  and  insensible. 

(•)  B*ported  Ij  jAicas  Qokdox  KcCulush,  Eiq.,  Beniatai- 
at-Lnr, 


Ibe  statement  of  olum  was  as  follows : 
1.  The  plaintiff  Iti  or  aboat  the  month  of  Marcili 
1878  offered  for  sale  by  pablio  anction  his  interest  in 
oertain  premises  held  oxuder  lease  for  a  term  cf  years  un- 
expired. 2.  The  said  oaotion  was  duly  held,  and 
the  sale  thereby  was  sabjeot  to  the  followu^  aaioiwat 
other  conditions,  that  the  highrat  bidder  shonld  be  nie 
porohaaer,  that  the  pnrohaaer  shonld  pay  a  deposit  in 
part  payment  of  the  pnrchase  money,  and  the  residue 
thereM  wifluB  a  reasonable  time,  and  npon  snch  latter 
time  the  rendor  shonld  ezeonte  a  comT^jraaoe  of  ant 
dednoe  good  title  to  the  said  premisas,  and  that  if  the 

SxtnAaser  failed  to  comply  ^th  the  said  oonditians  his 
eposit  should  be  forfeitM,  and  the  render  be  at  liberty 
to  resell  the  said  premises  by  public  auction  or  private 
flontraiBt.  8.  The  plaintiff  says,  that  npon  snoh 
potting  np  (or  sale  of  the  said  pranises,  the  defendant 
was  the  highest  bidder  for  the  same,  and  pnioluMd  the 
said  prenuses  from  iiie  plaintiff  for  the  sum  of  10701., 
npon  and  subject  to  the  terms  aforesaid ;  and  the  de- 
fendant subsequently  secured  such  deposit  aforesaid 
by  his  bOl  of  exohanee  or  promissory  note.  4.  All 
conditions  were  foMUed,  and  all  thin^  happened,  and 
all  times  elapsed  neeessaiy  to  entitle  tke  nbuntiJf 
to  maintiaJTi  this  action.  5.  The  defendant  did  not 
within  snoh  reasonable  time  as  aforesaid  pay  the  re- 
mainder of  the  said  purchase-money,  nor  complete  the 
said  pnrchase  on  his  part,  whereby  the  plaintiff  has  been 
depnved  of  the  advantages  which  would  have  acomed  te 
him  by  the  completian  at  the  said  pnrchase,  and  has  lost 
the  expense  of  we  said  sale,  and  the  expenses  incurred  in 
emdeavouiing  to  procure  the  oompletion  of  the  said  oon- 
tract  l^  the  defendant.  6.  The  plaintiff  afterwards, 
aooOTding  to  the  said  conditions  of  sale,  resold  the  said 
premises  for  a  less  sum  than  the  price  aforesaid,  and 
there  was  a  deficienoy  thereon  in  the  snm  of  3001. 

The  defendant  delivered  as  his  statement  of 
defence : 

1.  The  defendant  denies  all  and  erety  the  allwations 
in  the  several  paragraphs  of  the  statement  of  claim 
reneotirely  contained.  2.  In  Hm  alternative  the  de- 
fendant, admitting  that  he  was  the  highest  bidder  for 
the  premiaes  in  the  statement  of  claim  mentioned  at  tba 
auction  therein  also  mentioned,  and  that  he  wa«  declared 
tiie  pnrohaaer  of  the  said  premises,  nevertheless  saya 
tiiat  several  bidding*  by  p^ons  omer  than  the  defen- 
dant were  made  at  the  said  anction  for  tiie  said  premiaea, 
and  the  de£endant  bid  for  the  said  premises  on  the  faith 
that  all  the  said  several  biddings  were  bon&  fide,  whereas 
at  least  three  of  the  said  severs!  bidding  were  made  by 
a  "pnffer,"  and  the  defendant  accordingly  repudiated 
the  said  sale,  and  refused  to  be  bound  thereby. 

T.  O'Bhaughneaty  in  support  of  the  motion. — 
The  first  paragraph  of  this  statement  of  defence 
violates  the  25th  schedule  role  (Eng.  Ord.  XIX., 
r.  20),  because  it  denies  genetaUy  the  facts 
allied  in  the  statement  ot  claim,  instead  of 
deaung  specifically  with  each  which  the  defendant 
intended  to  traverse.  It  also  contravenes  Order 
XVm.,  IT.  10  and  14  (Bug.  Ord.  XIX.,  rr.  17,  22). 
inasmuch  as  it  does  not  answer  the  point  of 
substance  which  is  the  foundation  of  the  plaintifTB 
claim.  The  Enslish  rales  corresponding  to  those 
have  been  ezpnined  by  Jessel,  M.B.,  in  these 
words :  "  It  is  the  very  object  we  have  always 
had  in  view  in  pleading  to  know  what  the  defen- 
dant's version  of  the  matter  is,  in  order  that  the 

parties  may  come  to  an  issue The  whole 

meaning  of  the  system  is  to  narrow  the  parties  to 
definite  issues,  and  thereby  to  diminish  expense 
and  delay,  especially  as  regards  the  amount  of 
testimony  required  on  either  side  at  the  hearing'' : 
(Thorp  V.  HoldswoHh,  3  Ch.  Div.  637.)  The 
same  judge  remarked  with  reference  to  the  mode 
by  which  the  former  system  brought  the  parties 
to  an  issae,  "  The  same  rules  of  pleading  which 
prevailed  under  the  old  law  preva-l  now,  unless 
there  is  anything  in  the  Judicature  Acts,  or  in  the 
new  orders  or  rmes,  which  prevents  it":  (Evans  t. 
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Buck,  4  Ch.  Div.,  at  p.  434.)  A«am,  Thesiger, 
L.J.  Bays, "  The  new  ralea  were  expressly  framed 
to  make  the  defendant  take  matter  by  matter 
and  traverse  each  of  them  separateV' :  {Byrd  v. 
Nwin,  7  Ch.  Div.,  at  p.  287;  37  L.  T.  Eep.  586.) 
This  defence  amounts  to  the  general  issue,  with 
which  in  the  above  passage  the  Lord  Jnstioe  was 
contrasting  the  present  system  of  defence.  The 
second  paragraph  of  the  statement  of  defence  is 
immaterial  and  insensible.  Three  bids  at  the 
auction  at  which  the  defendant  pnrchased  the 
premises  are  alleged  to  have  been  made  by  a 
"  puffer."  But,  in  the  first  place,  this  is  no  de- 
fence, inasmuch  as  there  is  no  connection  alleged 
to  have  existed  between  the  plaintiff  and  the 
« puffer."  Besides  "puffer"  is  not  a  word 
known  either  to  legal  phraseology,  or,  in  the  sense 
in  which  it  is  apparently  intended  to  be  taken,  to 
the  English  language.  The  only  meaning  given 
to  it  by  the  dictionaries  is  exemplified  by  the 
following  passage  from  the  Observer .-  "  Our 
advertising  quacks  or  empirics  are  a  numerous 
and  ancient  olass  of  puffers." 

P.  O'Brien,  contra, — The  word  "  puffer  "  is  used 
in  this  pleading  with  perfect  intelligibility,  inas- 
much as  it  is  a  term  defined  by  statute.  Its 
meaning  is  stereotyped  bf  the  interpretation  clause, 
eect.  3  of  SO  &  31  Yict.  c.  48,  as  "a  person 
appointed  to  bid  on  the  part  of  the  owner." 
Tberefore  the  defendant  has  a  right  to  use  the 
word  here.  Its  meaning  is  perfectly  well  known, 
and  could  not  be  otherwise  expressed  without  an 
awkward  periphrasis.  It  would  be  hard  to  compel 
a  pleader  to  add  to  a  definition  given  by  statute. 
The  form  of  defence  here  objected  to,  as  amount- 
ing to  the  genera]  issue,  "  the  defendant  denies  all 
aim  every  the  allegations  in  the  several  paragraphs 
of  the  statement  of  claim  respectively  contained," 
is  one  which  is  sanctioned  by  general  use  in  JjJng- 
Jand.  In  a  late  work,  Cunningham  and  Mattin- 
son's  Precedents  of  Pleading,  we  find  several 
specimens  of  traverses  simikr  to  that  in  this 
defence.  For  instance,  in  the  form  of  defence 
to  an  action  on  a  cheque  (p.  149),  the  traverse  is 
in  these  words :  "  The  defendants  deny  all  and 
every  the  allegations  in  the  2nd,  3rd,  4th,  and  5th 
paragpphn  of  the  statement  of  claim  respectively 
contained,"  precisely  similar  to  the  words  here 
objected  to.  The  same  form  occurs  in  the  defence 
to  an  action  on  a  breach  of  warranty  (p.  639),  and 
in  an  action  on  the  sale  of  goodwill  (p.  334).  The 
first  paragraph  of  this  defence  is  intended  to  put 
in  issue  every  one  of  the  allegations  of  fact  in  the 
statement  of  claim.  [Fitzgekaxd,  B. — Every  one 
of  those  allegations  is  material  and  distinct,  and 
the  plaintiC  under  Order  XVIII.,  r.  14  (Eng.  ■ 
Ord.  XIX.,  r.  22),  is  entitled  to  know  what  alle- 
viation in  particular  you  den^.  Whether,  for 
ustance,  you  deny  that  the  plaintiff  held  such  an 
interest  as  stated  in  the  first  paragraph  of  the  state- 
ment of  claim,  or  that  he  offered  it  for  sale  by 
auction,  or  that  the  conditions  were  such  as  are 
stated  in  the  second  paragraph.]  We  desire 
to  deny  everything  alleged  in  this  statement 
of  claun  so  as,  to  put  the  plaintiff  upon 
proof.  This  is  a  very  different  thing  from 
the  general  issue,  because  in  the  gener^  issue 
every  allegation  is  put  in  issue,  though  the 
defendant  only  means  to  rely  upon  one  point, 
whereas  here  we  rely  upon  a  denial  of  eveiy  point. 
It  would  be  open  to  us  to  take  any  allegation 
singly  and  traverse  it,  and  why  should  we  not  be 


allowed  to  deny  them  in  toto,  and  to  use  the  denials 
singly  and  severallvF    In  Thorp  v.   Holdnotnlh 
(it&i  sup.)  the  denial  held  to  be  bad  was  a  denial 
not  of  any  one  paragraph  in  particular,  or  of  each 
paragraph  of  the  statement  of  claim  in  particnlar, 
but  the  defendant  there  alleged  that  he  denied 
that  the  terms  of  arrangement   were  definitely 
agreed  upon  as  alleged.    Those  words  made  the 
traverse  a  negative  pregnant,  because  the  fact  was 
denied  with  all  the  oironm stances;  bat  denying  the 
allegations  of  a  particular  paragraph  merely  pats 
in  issue  the  materitd  allegations  in  that  paraarsph. 
This  principle  we  have  applied  to  each  and  eveiy 
paragraph  of  the    statement  of  claim,  and  we 
submit,  m  so  doing,  we  have  followed  not  only  the 
forms  given  in  the  volume  of  preoedents  to  miich 
we  have   referred,  but   those   contained  in  the 
appendix  to  the  Orders  themselves.    In  Appendix 
0.  form  XI.  (Eng.  App.  0.,  form  XV.)  we  find: 
"  rhe  defendant  denies  the  allegations  of  the  sixth 
PMagraph  of  the  statement  of  claim ;"   in  form 
AlVr  (Eng.  Form  XX),  in  reply  to  a  paragraph 
setting  forth  numerous  oironmstances,  the  only 
defence  of  the  defendant  is,  "  The  defendant  does 
not  admit  the  statements  of  the  third  paragraph  of 
the  statement  of  claim ;"  and  in  form  XIX.  (Eng. 
Form  ym.)  the  defendants  "  deny  the  truth  of 
the  allegations  contained  "  in  three  paragraphs  of 
the  statement  of  claim.    [FiTzaBBAUi,  B. — ^Taking 
the  forms  by  themselves,  no  doubt  a  great  deal 
might  be  said  in  favour  of  the  propriety  of  general 
traverses,  but  the  expressions  m  the  rules  are  dis- 
tinctly against  them.]    Even  if  this  defence  be 
too  general  in  its  traverses,  the  statement  of  claim 
is  hM  also,  beoause  it  avers  generally  that  all  con- 
ditions were  fulfilled,  and  all  things  happened, 
and  all   times  elapsed  neceesary  to  enable  the 
plaintiff  to  maintain  the  action.    The   Common 
Law  Procedure  Act  1853  provided  by  the  66th 
section  (Eng.  C.  L.  P.  A.  1852,  sect.  57)  that  the 
performance  of  conditions  precedent  might  be  thus 

generally  averred,  but  that  provision  appears  to 
ave  been  repealed  by  sohedule  role  23  (Eng. 
Ord.  XIX.,  r.  4) ;  and  the  pleading  should  not  now 
contain  such  a  general  allegation,  inasmuch  as  it 
is  to  be  a  concise  statement  of  material  facts.  This 
alleRation  also  violates  Order  XYIIL,  r.  19  (Eng. 
Ot£  XIX.,  r.  26),  as  it  would  have  been  for  the 
defendant  to  aver  the  non-performance,  if  such 
there  were,  of  oonditions  precedent. 

FiTZGSEALD,  B. — ^As  to  the  second  paragraph  of 
this  defence — that  which  is  called  an  "alternative 
defence" — I  cannot  say  what  is  meant  by  the 
word  "  puffer."  The  Act  of  Parliament  cited  does 
for  the  purpose  ot  its  oonstruotion  give  a  meaning 
to  that  word ;  but  I  have  nothing  here  to  show 
me  that  the  word  is  used  in  this  defence  in 
the  meaning  given  to  it  by  that  statute  for  the 
purposes  of  the  statute.  Considering  the 
first  paragraph  as  a  substantial  defence,  it 
seems  to  me  to  differ  in  no  respect  from  the  much 
abused  general  issue.  It  only  professes,  and  that 
in  a  most  general  form,  to  put  the  plaintiff  on  the 
proof  of  all  and  every  the  allngations  in  his  state- 
ment of  claim,  and,  having  regard  to  the  authorised 
form  and  some  of  the  precedents  cited,  I  will  not 
take  upon  ifayself  to  say,  without  necessity,  that 
this  can  in  no  case  be  done ;  but  I  am  of  opiniou 
that  it  oannot  be  done  in  anv  case  in  which  apecifio 
traverses  of  each  material  fact  averred  in  the 
statement  of  claim  in  the  terms  of  the  respective 
averments  would  not  be  admissible.    That  is  so  in 
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tbia  case.  It  ia  only  necessary  to  refer  to  one 
ayerment.  The  avennent  that  all  conditions  were 
performed  seems  to  be  material.  The  statement 
that  this  averment  is  not  admitted  is  quite  con- 
sistent with  the  admission  of  the  performance  of 
some  of  the  conditions,  or  of  all  bat  one.  This 
mode  of  refusal  to  admit  them  appears  te  me  to 
be  inapplicable  in  the  present  case.  By  allega- 
tions of  fact  in  the  rule  is  meant  the  averment  of 
material  facts,  and  those  material  facts,  though 
each  of  them  be  so  far  a  material  one,  may  oe 
oonponnded  of  elements,  each  of  which,  thongh 
WMitiiil,  ia  not  itself  a  material  fact. 

Motion  granted. 

Inlrtdal  (Ktmmiiiu  at  tift  ^ritrg  Council. 

Jan.  90, 31.  and  Feb.  15. 
(Present :  The  Bight  Hons.  Sir  James  W.  Coltilb, 
Sir  Bakhxs  Peacock,  Sir  Mohiaqub  Siuih,  and 

Sir  BOBKBT  COLUEB.) 

CAMnBU.  9.  The  Comicebcial  BAXKnro  Ck>iiPANT 

ov  Stdnbt. 

Tn  OommcuL  BAHKnro  Cohfaitt  o?  Stdkei 

V.  Caxfbeix.  (a) 

cn  affbal  pbok  the  sufbeke  cottbi  or  vsw 

SOUTH  WALES. 

Dow  o/  ^010  South  Walee—Beal  Propetiif  Act— 
Mortgagor  and  mortgagee — Notioe^mseeeaive 
demand — Tender — Fraet%ee —  Costs. 

The  Bedl  Property  Act  of  New  South  Wales 
(Stat.  26  Viet.  No.  9)  enacts  (sect.  55).  that  in 
ease  cf  defauit  made  by  a  mortgagor,  the  mort- 
gagee "  may  give  to  the  mortgagor  .  .  .  no<M«> 
M  ^ttriiing  to  pay  the  money  Men  due  or  owing  on 
such  memorandwni  of  mortgage;"  and  {sect.  o9), 
if  the  mortgagor  eontinitee  *n  default  after  me 
serviee  of  swm  noOee,  "  sneh  mortgagee  is  hereby 
aeiihorised  and  empowered  to  em  the  land  eo 
mortgaged,  or  any  part  ihere<tf." 

Sdd  (afHrming  the  judgment  of  the  eowrt  below), 
that  a  notice  under  this  section  is  no(  bad  be- 
cause  it  demands  more  than  is  due,  and  thai 
where  a  demand  is  made  for  a  larger  amount  than 
that  which  is  reaOy  due,  suehdetftand  does  not  dis- 
pense  with  the  neeessiiy  of  tendering  what  is 
aetuaUy  due,  unless  there  is  at  &e  wme  time  a 
refusal  to  receive  less  than  the  swn  demanded. 

Semble,  that  such  refusal  may  be  inferred  from  an 
excessive  or  wrongful  demand. 

The  Norway  (3  Moo.  P.  0.  N.  B.  24&)  diseussed. 

The  Judicial  Committee  will  not  interfere  with  Ote 
diaervtton  of  the  judges  in  the  courts  btHow  with 
respect  to  the  costs  o/  and  incident  to  a  motion 
for  a  n««o  trial. 

These  were  cross  appeals  from  a  judgment  of  the 
Snnreme  Court  of  New  South  Wales  (Martin 
C.  J.,  Hargrave  and  Fauoett,  JJ.),  making  abso- 
lute a  rule  for  a  new  trial  in  an  action  in  whioh 
John  Campbell  was  plaintiff  and  the  Commercial 
Bankina  Company  of  Sydney  defendants. 

The  facta  and  pleadin^R  appear  folly  in  the 
judgment  of  their  Lordships. 

Serechdl,  Q.G.  and  OraehnaU  appeared  for 
Campbell 

Benjamin,  Q.C.  and  Boddam  for  the  Banking 
Company.    


(•)  B«y«ctad  kir  C.  X.  XAuaa,  Esq., 
y«L  XL.,  N.  8..  ini. 


BaRlrt«c«t>I«w. 


The  following  cases  were  referred  to  in  the 
arguments : 

The  Jfonooy,  3  Moo.  P.  C.  N.  S.  215 ; 

Baker  T.  Oray,  1  Ch.  IMt.  481 ;  33  L.  T.  Bep.  N.  S. 

721 ;  and  tne  oaae  of 
The  Dublin,  Wicklov  and  Wexford  BaiUoav  t.  Slat- 
terry,  30  L.  T.  Bep.  N.  8.  S65  ;  3  App.  Cas.  1155, 
on  tibe  qoestion  of  what  eridenoe  ahonld  be  left  to 
thejniy; 

And  the  following  sections  of  the  Beal  Property 
Act  (Stat.  26  Yict  No.  9). 

Sect.  55 : 

Mortga^  asd  inonmbranoe  under  this  Act  aha]!  have 
eSeot  aa  Beooiity,  but  shall  not  operate  as  a  transfer  oC 
the  land  thereby  charged,  and  in  case  default  be  made  in 
the  payment  of  the  principal  anm,  interest,  annnify,  or 
rent  charge,  or  any  part  thereof  thereby  seonred,  or  ia 
the  observance  of  any  covenant  expressed  in  any  memor- 
aadnm  of  mortmie,  or  of  inoombranoe  registered  under 
this  Act,  or  that  la  hereinafter  declared  to  be  implied  in 
inch  instroment,  and  such  defanlt  be  ocmtiniiecrfar  the 
space  of  one  calendar  month,  or  for  gnoh  other  po^od  of 
time  as  may  therein  for  that  porpose  be  ezpreBsly  limited, 
the  mortgagee  or  incnmbranoee  may  f^ve  to  the  mort- 
gagor, or  inonmbrancer,  notice  in  writing,  to  pay  the 
money  then  dne  or  owing  on  snch  memorandnm  of  mort- 
gage or  of  inonmbranoe,  or  to  observe  the  covenants 
therein  expressed  or  implied,  aa  ibe  case  may  be,  and 
that  sale  will  be  effected  unless  snch  defanlt  be  remedied, 
or  may  leave  such  notice  on  the  mortgaged  or  inonmberea 
land,  or  at  the  nsnal  or  last  known  plaroe  of  abode  in  the 
oolmy  of  the  mortgagor  or  incumbrancer,  or  other 
person  claiming  to  be  then  entitled  to  the  said  land,  or 
with  hia  known  agent. 

Sect.  56  : 

After  such  default  in  pavment  or  in  observaaoe  of 
covenants  continuing  for  the  lurther  apace  of  one  oalendat 
month  from  the  service  of  such  notice,  or  for  snch  other 
period  as  may  in  such  instmment  be  for  that  purpose 
limited,  such  mortgage  or  incnmbrancee  is  hereby 
anthoriised  and  empowered  to  sell  the  land  so  mortgagM 
or  incumbered,  or  any  part  thereof,  and  all  the  estate 
and  interest  therein  Ot  the  mortgagor  or  incumbrancer, 
and  either  altogether  or  in  lots,  by  public  auction  or  by 
private  contract,  or  both  such  modes  of  sale,  and  subject 
to  such  conditions  as  he  may  think  fit,  and  to  buy  in  and 
resell  the  same  without  being  liable  for  any  loss  occasioned 
thereby,  and  to  make  and  execute  all  such  instruments 
as  shall  be  necessary  for  effecting  the  sale  thereof,  all 
whioh  sales,  contracts,  matters,  and  things  hereby 
authorised  shall  be  aa  valid  and  effectual  as  if  the  mort- 
gagor or  incumbrancer  had  made,  done,  or  executed  the 
same,  and  tiie  receipt  or  receipts  in  writing  of  the  mort- 
gagee or  incnmbrancee  shall  be  a  sutBcient  discharae  to 
the  puKUuaer  of  such  land,  estate,  or  interest,  or  of  any 
portion  thereof,  for  so  much  of  his  purchase-money  as 
may  be  thereby  expressed  to  be  received  ;  and  no  snch 
purchaser  shall  be  answerable  for  the  loss,  misapplica- 
tion, or  non-application,  or  be  obliged  to  see  to  the  appli- 
cation of  tiie  pnndiase  money  by  him  paid,  nor  shall  he 
be  concerned  to  inqoiie  as  to  the  fact  of  an^  default  or 
notice  having  been  made  or  given  aa  aforeaaid  ;  and  the 
purchase  money  to  arise  from  the  sale  of  any  such  land, 
estate,  or  interest  shall  be  applied  first  in  payment  of  the 
expenses  oocaaioned  by  such  sale  ;  secondly,  in  payment 
of  the  moneys  whioh  may  then  be  due  or  owing  to  the 
mortgagee  or  inoumbranoee ;  thirdly,  in  payment  of  sub- 
sequent mortgages  or  incumbrances,  if  any,  in  the  order 
of  their  priority ;  and  the  surplus,  if  any,  shall  be  paid 
to  the  mortgagor  or  incumbrancer,  aa  the  case  may  bie. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

Feb.  15. — Their  Lordships  gave  judgment  as 
follows: — This  appeal  and  cross  appeal  have 
arisen  out  of  long  and  complicated  transactions 
between  John  Campbell,  the  plaintiff,  and  the 
Commercial  Banking  Company  of  Sydney,  the 
defendants,  in  the  suit.  On  the  29th  May  1867 
the  plaintiff  executed,  in  favour  of  the  bank  a 
memorandum  of  mortgage  in  the  form  prescribed 
by  the  Beal  Property  Act  of  New  South  Wales, 


Digitized  by  VjUVJV 


IC 


188-Vol.  XL.,  N.  8.] 

THE   LAW   TIMES. 

[Uuoli  29, 1879. 

Priv.  Co.]             Campbell  v. 

The  Cokmbbcial  Banking  Company  op  Stdnbt. 

[Pkit.Oo. 

whereby  be  pledged,  anbiect  to  a  Rabsisting 
mortgage,  three  parcels  of  land,  of  which  he  was 
the  registered  proprietor  in  fee  simple  under  the 
provisions  of  uie  Act,  for  the  purpose  of  secnring 
the  repayment  to  the  bank  of  5000Z.,  advanced  by 
them  with  interest  at  9  per  cent,  per  annum  during 
the  continuance  of  the  mortgage.  These  paroels  may 
be  riiortly  described  as  the  Wharf  property,  the 
Coogeeproperty.andtbeWarehoaseproperty.  This 
mortgage  in  favour  of  the  bank  was  duly  registered 
as  ITo.  1607.  On  the  28th  Feb.  1870  the  plaintiff 
executed  in  favour  of  the  bank  a  similar  memo- 
randum  of  mortgage  in  the  nature  of  a  fbrther 
charge  upon  the  same  premises  for  the  purpose  of 
Beonrisg  the  repayment  of  the  further  advance  of 
lOOOl.,  admitted  to  have  been  received,  and  also  of 
any  further  advances  the  bank  might  make  to 
him,  whether  upon  bills,  promissory  notes,  or 
otherwise,  with  interest  thereon.  By  a  oovenaat 
in  this  instrument  it  was  stated  that  the  interest 
was  to  be  at  such  rate  per  centum  per  annum  as 
the  bank  usually  charsed  on  similar  transactions, 
and  was  to  be  payable  or  chargeable  as  before, 
with  half-yearly  rests.  1%is  second  UMrtgage  was 
registered  as  No.  4513.  It  is  upon  tiiese  two 
mortgages  that  the  questions  to  be  determined  on 
this  appeal  principally  arise.  The  bank,  however, 
held  otner  secniities,  of  which  it  is  only  necessary 
to  particularise  an  equttride  mortgage  under  an 
agreement  executed  by  the  plaintiff,  on  the  29tii 
May  1867  (the  date  of  the  first-mentioned  memo- 
randum of  mortgage),  upon  certain  jetties  attached 
to  the  wharf  property,  not  being  lands  subject  to 
the  proTisious  of  the  Beal  Property  Act,  and  a 
mortgage  legal  or  equitable  upon  certain  property 
of  the  plaintiff,  known  as  Ballina.  The  former, 
whioh  seems  to  have  covered  also  the  wharf  aad 
wanhonse  properties,  was  expressed  to  be  a 
seonrity  for  the  general  balance  due  or  to  became 
due  from  Campbell  to  the  bank.  During  the  year 
1870  and  the  first  half  of  1871  the  parties  were  in 
a  state  of  active  hostiUty.  On  the  plaintifTs  part, 
be  had  brooj^t  an  action  against  the  bank,  chum- 
lag  large  damages  in  respect  of  a  transaction  with 
which  we  have  no  concern.  On  their  part  they 
had  brought  an  action  agunst  him  for  the  balance 
which  they  alleged  to  be  due  to  them,  and,  not- 
withstaading  an  ineffectual  attempt  on  his  part  to 
TCStrain  that  action  by  prooeedingrs  in  equity,  had 
recovered  a  judgment  against  him  for  a  sum 
of  between  nine  and  ten  thousand  pounds.  On 
this  judgment  they  had  taken  out  execution,  and 
had  seised,  and  were  about  to  sell  tfaroagh  the 
sheriff,  his  interest  in  certain  properties,  including 
the  three  which  were  the  subject  of  the  mortgage 
of  the  29th  May  186  7.  In  this  state  of  things  a  nego- 
tiation for  a  settlement  took  place.  Of  this  it  is 
■nfficient  to  state  that  the  phuntiff  agreed  to  re- 
lease, and  did  release  his  action ;  that  the  bank  aban- 
doned their  proceedings  in  execution,  but  insisted 
rn  his  executing,  as  he  did,  a  legal  mortgage  of 
jetties  with  a  power  of  sale ;  that,  early  in 
June  1871,  he  went  over  the  accounts  with  the 
ofiBcers  of  the  bank,  when  it  appeared  that,  after 
making  certain  deductions  which  he  claimed, 
amounting  to  1512Z.  5«.  lid.,  there  remained  due 
from  him  a  habmoe  of  18,8041.  3«.  Sd. ;  and  that, 
on  the  16tfa  Jnne  1871  the  arrangement  toaoh- 
jog  this  balance,  and  the  mortgages  by  which  it, 
or  any  part  of  it,  was  seeored,  was  embodied  in 
the  two  following  documents  : — "  Commercial 
Banking  Company  of  Sydney.    Sydney,  16th  June 


1871.  To  Mr.  John  Campbell.  Sir, — In  considera- 
tion of  your  agreeing  to  release,  transfer,  and  sur  ren- 
dertotheCommeroulBankingCompanyof  Sydney, 
whenever  required  so  to  do,  your  eqnityof  redemp- 
tion and  interest  of  and  in  your  wharf.  King-street, 
Coogee,  ship,  and  all  other  properties  now  undor 
mortgage  to  the  said  company  (excepting  that  upon 
the  Ballina  property),  and  of  your  having  given 
to  them  possession  of  the  said  properties,  Ihereby 
undertake  and  agree  on  the  part  of  the  said  com- 

Sany  to  release  you  personally  from  all  claim  and 
emand  on  their  part  in  respect  of  any  liability 
whioh  yon  may  now  be  under  to  them  in  respect 
of  any  balance  of  account,  promissory  note,  or  bills 
of  exchange,  it  being,  nevertheless,  expressly 
understood  that  nothing  herein  contained  shall 
prejudice  the  rights  of  the  said  con^iany  against 
any  othw  person  liable  for  the  payment  of 
the  said  balance  of  account,  promissory  notes, 
or  bills  of  exchai^e  r^peotively,  whether  as 
drawers,  acceptors,  indorsers,  or  otherwise^ 
or  in  respect  of  any  securities  held  collater- 
ally or  otherwise  agamst  such  liabilities.  For 
the  Commercial  Banking  Company  of  Sydney 
(signed)  T.  A  Dibbo,  manager."  "  To  the 
Manager  of  the  Commercial  Banking  Company, 
Sydney.  Sir, — ^In  considaration  of  your  agreaing 
to  release  me  personally  from  all  claim  and  de- 
mand of  the  Commeroial  Banking  Company  of 
Sydney  in  respect  of  any  liability  which  I  may 
now  be  under  to  them  in  respect  of  any  balance  oc 
account,  promissory  notes,  or  bills  of  exohanae,  I 
hereby  for  myself,  my  heirs,  executors,  adminis- 
trators, and  assigns,  agree  to  release,  transfer,  and 
surrender  to  them  my  equity  of  redemption  and 
interest  of  and  in  my  wharf,  King-street,  Ooogee, 
ship,  and  other  propertiee  respectiveyy  now  under 
mortgage  to  the  saKl  company  (except  the  BatHna 
pnroerty),  and  when  required  to  encnte  any  deed 
or  documents  necessary  for  effecting  such  retosse, 
transfer,  and  surrender,  and  I  hereby  assent  to  the 
said  company  taking  immediate  possession  of  the 
■aid  several  properties.  Dated  at  ^dney  this 
16tk  day  of  June  1871.  (Signed)  John  Campbell." 
On  this  same  16th  day  of  June  1871  the  piaintS 
also  signed  the  following  memorandum : — **  Me- 
morandum that  I,  tile  undersigned,  John  Camp- 
bell, of  the  city  of  Sydney,  merchant,  the  registored 
proprietor  of  the  properties  comprised  in  the  two 
oertificates  of  title  under  the  Beal  Property 
Aot,  registered.  Vol.  XXVIII.,  folio  51  pthe 
Warehouse  property],  and  Vol.  XXX.,  folio  201 
[the  Coogee  property],  do  admit  and  acknow- 
ledge that  all  notices  required  by  the  said  Beal 
Property  Act  have  been  duly  given  to  me  by  the 
mortgragees  under  the  two  several  mortgages 
notifled  on  the  said  oertificates,  namely,  No.  1607, 
dated  29th  Msj  1867,  and  No.  4513,  dated  28th 
Feb.  1870."  The  terms  ol  this  memorandnm, 
and  tiie  &otthat  it  was  signed  on  the  date  at  wfaidi 
the  oompromise  was  completed,  afford  strMig 
grounds  for  believing  that  it  was  then  the  inten- 
tiOB  of  both  parties  to  effect  the  transfor  of  the 
mott^ffHor'B  registered  title  by  proocMliaga  imder 
the  55th.  56th,  aad  57th  sections  of  the  Seal  Pro- 
Tpertif  Act,— »  waiver  of  notice  being  treated  as 
equivalent  to  a  defaalt  alter  notioe;  and  if  this 
memorandum  had  nos  nnfcntunately,  and  poaaibly 
from  inadvertence,  omitted  one  of  the  three  pro- 
perties included  in  the  mortg;ages  in  quei>tion, 
viz.,  the  wharf  property,  the  present  contest 
between  the  parties  would  never  have  arisen.    Bat, 
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howwver  tbat  may  be,  it  is  dear  that  the  efieot  of 
this  oompromise  of  the  16th  June  1871,  and  of  the 
two  docamoQta  above  set  forth,  was  to  give  the 
bank,   for    good  and  snfiScient  oonsideratian,  an 
equitable  title  to  the  eqnity  cA  redemption  and 
other  interest  at  the  plaint^  in  the  mortgaged  pre- 
niaea,  and  to  leave  htm  no  beneficial  interest  there- 
in.  Their  Lordships  have  thought  it  right  to  pre- 
face their  oonsideration  of  the  partionlar  qaestions 
raiaad  in  the  appeals  by  this  statement  of  the 
earlier  transactions  between  the  parties,  beoaaae 
it  ia  by  the  nnfortonate  adoption  of  proceedings, 
ostensibiy  at  least,  inconsistent  with  the  real  rights 
and  relations  of  these   parties  that  the  prinmpal 
diffionlties  in  this  ease  have  been  oooasioned.    The 
agreement  of  1871  did  not  altogether  rest  in  fieri. 
The  bank  was  put  into  possession  of  the  mortgjaged 
propertiea,  other  than  Ballina,  the  plaintifT  bec»m- 
ing  their  tenant  of  two  rooms  in  the  warehoose. 
He  preaomably  retained  Ballina  freed  from  the 
bank^s    inenmbranoe.      In  Oot.   1872  the    Bank 
sold  the  Ooogee  property  for  8001.,  and  the  par> 
chaaer  saenss  to  have  obtained  the  statatory  certifi- 
cate of  title  by  means  of  the  before-mentioned 
memorandum  ot  waiver  of  the  16th  Jane  1871. 
la  the  following' month,  however,  a    difficulty 
arose.     The  bank,  having  tried  in  vain  to  sell  the 
wharf  and  warehouse  properties  by  public  auction 
for  an  adequate  price,  on  the  19th   Nov.  1872 
entered  into  a  private  contract   with  one    Mr. 
Strath  for  the  sale  to  him  of  those  properties, 
including  apparently  in    the  former  Uie  jetties 
attaobed   to  the   wharf,  for  the   lump    sum    of 
9000L,  subject  to  the  conditions  of  sale  embodied 
in  ^e  oontraet.    It  was  provided  by  one  of  these 
that  ihe  pnrdiaser  shoold,  within  seven  days  from 
the  day  of  sale,  tender  to  the  vendor  fbr  execution 
a  nieinMmndnm  of  transfer,  in  conformity  with  the 
provisions  of   the    Beal  Property  Act;   and  by 
another,  that  if  the  vendor  should  be  unable  or 
anwillin^  to  remove  any  objections  which  the  pur- 
rtiasar  might  be  entitled  to  make  under  the  ooadi- 
tiona,  the  vendor  shonld  be  at  liberty  to  rescind 
the  eoQtract,  and,  upon  returning  to  the  parohaser 
aD  moneys  and  secnritieB  deposited  in  pursuance  of 
the  oontraet,  shonld  not  be  liable  to  any  sum  for 
damages,  costs,  char^res,  or  expenses  incurred  by 
the  parohaser  in  or  about  the  oontiaot.     It  is 
obviooa  that  this  contract  could  only  be  carried 
into  effect  by  a  transfer  by  means  of  the  machinery 
of  the  Beal  Property  Act  of  the  statutory  title  in 
the  properties,  whioh,  subject  to  the  incumbrances 
theraoB.  oontiiraed  to  stand  on  the  register  in  the 
name  of  the  plaintiff,    for  a  direct  transfer  of  such 
a  title  by  the  person  in  whose  name  it  is  registered 
a  form  is  prescribed  by  the  Act.    The  bank,  how- 
ever, attempted  to  complete  their  oontrsct,  as  in  the 
case  of  the  Coogee  property,  nnder  the  55th  and  the 
following  sections  of  the  statute,  and  would,  no 
doabt,  have  snooeeded  in  so  doing  if  the  memoran- 
dnn  of  waiver  of  the  16th  June  1671  had  included 
the_ wharf  as  well  as  the  warehouse  property.    The 
registrar,  however,  seems  to  have  objected  that 
there  was  no  waiver  of  notice  as  to  the  wharf  pro- 
perty; and  thereupon  the  bank  tendered  to  Mr. 
Campbell  Car  his  signatare  a  further  memorandum 
of  waiver.    This  he  refused  to  sign,  saying  that  he 
had  already  signed  papers  enough,  and  would  sign 
BO  more.    The  back  about  this  time  had  obtained 
the  transfer  of  the  first  mortgage  upon  the  pro- 
perty, which  has  already  been  mentioned.    In  this 
I  of  things  the  bank,  instead  of  taking  the 


more  direct  and  regular  course  of  institnting  pro- 
ceedings  in  equity  to  compel  the  plaintiff  speci- 
fically to  perform  his  contract  of  June  1871,  so  fivr 
as  it  remained  unperformed,  determined,  in  order 
to  save  time  and  expense,  to  proceed  under  the 
55th  and  56th  sections  of  the  Beal  Property  Act, 
and  accordingly  served  him  with  a  notice  under 
the  former  section,  claiming  the  sum  of  200291. 8t,  3d. 
due  upon  the  several  mortgages,  their  soUcitorB 
sending  to  him  at  the  same  time  a  letter,  to  which 
he  replied.  The  effect  of  these  doooments  will  be 
afterwards  considered.  Nothing  further  seems  to 
have  been  done  by  the  plaintiff,  and  on  the  expira- 
tion of  the  month  limited  by  the  notice  the  bank 
Buoceeded  in  obtaining  from  the  registrar  a 
memorandum  of  transfer,  dated  the  25th  Feb. 
1873,  in  favour  of  Strath.  The  admitted  effect  of 
these  transactions  was  to  give  to  Strnth  an  inde- 
feasible title  in  the  wharf  and  warehouse  pro- 
perties, and  to  leave  to  the  plaintiff,  if 
he  had  been  wronged  by  them,  no  remedy 
but  that  of  an  action  for  damages  against 
the  bank.  The  Plaintiff  accordingly  in  Aug^t 
1876  commenced  his  action.  His  declaration  alto- 
gether ignores  the  arrangement  of  June  1871,  and 
all  that  had  been  done  under  it,  though  it  does 
not  complain  of  the  sale  of  the  Coogee  property. 
Their  Lordships  entirely  concur  with  me  Chief 
Justice  in  thinking  that  the  real  cause  of  action  is, 
that  though  the  ^aintiff  was  ready  and  willing  to 
pay  what  was  really  due,  the  defendants  refused 
to  accept  it.  If,  then,  the  plaintiff's  readiness  and 
willingness  to  pay  what  was  really  due  had  been 
regularly  put  in  issue,  it  would  have  lain  on  him  to 
prove  that  issue.  The  defendants,  however,  befors 
pleading,  filed  a  demurrer,  upon  which,  as  the  Chief 
Justice  states,  the  court  held  that  the  statements  ia 
the  declaration  were  equivalent  to  an  allegatiaa 
that  a  tender  had  been  dispensed  wit^  hy  the- 
defendants.  There  was  no  appeal  against  thaA 
ruling.  Ultimately  the  defendants  pleaded — let,, 
that  they  were  not  guilty ;  2ndly,  that  they  did 
give  the  notice  required  by  the  law ;  Srdly,  that 
they  did  not  dispense  with  the  tender  by  tba 
plaintiff  of  the  amount  of  principal  and  interest 
which  was  actually  doe  on  the  memorandum  o£ 
mortgage  as  alleged ;  and  4thly,  that  the  sale  in 
the  deolaratioa  mentiooed  took  place  by  the  leave 
and  licence  of  the  plaintiff.  On  these  foor  issues 
the  parties  went  to  trial,  ana  there  was  a  verdict 
for  the  plaintiff  for  damages  to  the  amount  of 
3,0001.  The  defendants  thereupon  moved  the 
court  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had. 
They  moved  upon  eit;ht  different  grounds,  vis.  :— 
Is^  that  the  vradict  was  against  evidence  aad  the 
weight  of  evidenoe;  2ndly,  that  the  damages 
were  excessive ;  Srdly,  that  the  judge  should  have 
told  the  jury  that  there  was  no.  evidenoe  of  a  dis- 
pensation by  the  defendants  with  a  tender  of  tha 
amount  actiuilly  due  ;  4thly,  that  he  was  wrong 
in  holding  that  there  was  no  evidence  in  support 
of  the  plea  of  leave  and  licence ;  5thly,  that  tit» 
plaintiff  was  estopped  by  his  deed  from  denying 
that  he  was  indebted  at  that  date  to  the  bank  in 
the  sum  of  18,804i.  3».  8d.,  and  that  the  jndgo 
ought  to  have  so  ruled;  6thly,  that  themxmeys 
paid  by  the  defendants  in  respect  of  oertain  pMt 
due  indorsements  were  further  advances  under 
the  mortgage,  as  were  also  the  amounts  paid  for 
repairs  to  wharf,  and  otdher  charges  incidental  to 
the  management  of  the  wharf  property,  and  that 
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the  jadge  Bhonld  so  have  raled ;  Tthly,  that  the 
jad|^  shoald  hare  told  the  Jury  tlutt  the  waiver  of 
notice  signed  by  the  pluntin!  oo  the  16th  Jane  1871 
vas  a  waiver  of  notice  as  to  iJl  the  properties 
under  mortgage ;  8thly,  that  the  jadge  onght  to 
have  told  tne  jary  that  it  was  immaterial  what 
amoant  was  mentioned  in  the  notice  of  demand, 
and  that  he  should  not  have  told  the  jury  that  the 
notice  was  bad  if  oiven  for  an  amonnt  unreason- 
ably in  excess  ot  what  was  actually  due.  The 
Oonrt,  on  the  13th  March  1877,  granted  the  rule  to 
show  cause  moved  for  on  the  Ist,  8rd,  and  8th  of 
these  grounds,  but  refused  it  upon  the  2nd,  4tb, 
5th,  6Ui,  and  7th.  Upon  the  2lst  Jane  1877  the 
Court  onaBimonsly  ordered  that  the  verdict 
be  set  aside,  and  a  new  trial  of  the  issues 
jomed  in  the  action  be  had.  It  farther  ordered 
tiiat  the  plaintiff  shonld  pay  to  the  defendants 
their  costs  pf,  and  occasioned  b^,  and  incident  to 
the_  said  motion.  The  plaintiff  has  appealed 
against  this  order  absolute,  and  the  defisndante  have 
iveferred  across  appeal  against  somnch  of  the  order 
made  on  the  apphoation  for  the  rule  niti  as  refused 
to  grant  that  rale  upon  the  2nd,  4th,  5th,  6th,  and 
7th  of  the  grounds  on  which  it  was  moved  for. 
Their  Lordships  have  come  to  the  conclasion  that 
tite  Supwne  Court  of  New  South  Wales  was  right 
in  settmg  aside  the  verdict  of  the  jury  in  ttiis 
case,  and  nirther  that  there  ought  to  be  a  new  trial 
of  the  issues  joined  in  the  action  generally.  It 
appears  to  them  that,  if  the  case  &  regarded  as 
one  between  a  mortgagor  and  a  mortgagee  who 
had  sold  under  the  provuioos  of  the  Bau  Property 
▲ct,  the  plaintiff  must  be  taken  to  have  &iled  to 
substantiate  that  which  was  the  orignnal  founda- 
tion of  his  action,  as  stated  in  his  declaration,  viz., 
that  be  was  ready  and  willing  and  offerod  to  pay 
what^  was  aotualfy  due  upon  the  seouritv.  The 
decision  on  the  demurrer,  and  the  plea  that  was 
filed  in  oonseqaence  thereof  no  doubt  altered  the 
question  to  be  tried  to  this  extent,  that  it  lay  upon 
the  plaintiff,  instead  of  proving  a  tender,  to  excuse 
his  not  having  made  one,  b^  proof  that  the  defen- 
dant had  waived  it.  But  it  was  essential  to  the 
maintenance  of  the  action  that  the  plaintiff  shoald 
prove  that  there  had  been  the  alleged  dispensation 
Dy  the  defendants  of  what  he  would  otherwise 
have  to  show  he  had  done,  or  was  ready  and 
willing  to  do.  Their  Lordships  concur  with  the 
learned  judges  of  the  Supreme  Court  in  thinking 
that,  if  tnere  was  any  evidence  to  go  to  the  jury 
on  the  issue  raised  oy  the  third  plea  (a  question 
which  they  do  not  dedde,  as  there  was  no  motion 
for  a  nonsuit),  that  evidence  fell  far  short  of  being 
sufficient  to  support  the  finding  of  the  jury  in  the 
plaintiff's  fikvour.  Of  express  dispensation  there 
18  no  evidence  whatever.  The  plauntiS,  however, 
invokes  the  authority  of  the  decision  in  The 
Norway  (3  Moo.  P.  0.  N.  S.  245).  In  that  case  it 
was  undoubtedly  ruled,  as  between  the  master  of  a 
ship  and  the  consignee  of  the  cargo,  that  although 
the  mere  fact  that  the  master  claimed  more  than 
was  due  to  him  would  not  dispense  with  a  tender 
on  the  part  of  the  consignee  oi  the  freight  really 
due,  the  demand  of  the  larger  sum  might  be  so 
made  as  to  amonnt  to  an  announcement  by  the 
master  that  it  was  useless  to  tender  any  smaller 
sum,  for  that,  if  tendered,  it  would  be  refused,  and 
that,  if  this  were  shown,  it  woold  amount  to  a 
dispensation  with  any  tender.  The  application  of 
BQcn  a  rule  obviously  depends  upon  the  special 
hots  ot  each  particular  case.    In  order  to  bring 


the  present  case  within  the  rule,  it  is  oontonded 
that  the  dispensation  is  legitimately  to  be  inferred 
from  the  combination  of  the  following  oiroam- 
stances :  First,  that  the  notice  demanded  payment 
of  the  sum  of  20,0291.  8«.  3d.  as  due  upon  the 
mortgage;  secondly,  that  the  letter,  after  re- 
ferring to  the  compromise  and  contract  of  the  18th 
June  1871,  contained  an  intimation  that  the  ser- 
vice of  the  notice  was  without  pregndice  to  the 
plaintiff's  undertaking  to  the  defendante  under 
thai  arrangement,  and  that  their  only  object  in 
taking  their  present  course  was  to  save  the  time 
and  tike  expense  which  would  be  incurred  by 
suing  in  equity  for  a  specific  performance  of  that 
undertaking ;  and  lastly,  that  they  had  alreadj 
contracted  to  sell  the  premises  comprised  in  the 
mortgage  to  Struth.  As  to  the  fint  of  these 
groands,  the  learned  judges  of  the  Supreme 
Court  h&ve  held,  and  in  their  Lordships'  opinion 
have  correctly  held,  not  only  that  a  notice  under 
the  Act  is  not  bad  because  it  demands  more  than 
is  due,  and  that  the  jury  should  have  been  so 
instructed  (a  ruling  which  affecte  principally  the 
finding  on  the  second  issue),  but  that  where  a 
demand  is  made  for  a  larger  amonnt  than  that 
which  is  really  due,  such  demand  does  not  do 
away  with  the  neoeesity  for  tendering  what  is 
actiuJly  due,  unless  there  is  at  the  same  time 
refusal  to  receive  less.  Let  it  be  granted  that  on 
the  authority  of  The  Norway  such  a  refusal  may 
be  inferred  firom  the  cironmstanons,  and  that  an 
excessive  and  wrongful  demand  may  be  one  of 
such  ciroumstanoes.  Looking  at  the  memoranda 
of  mortgage,  and  particularly  at  the  stipulation  in 
that  of  the  29th  Feb.  1870  as  to  further  advanoea. 
and  looking  at  the  accounte  as  subsequently 
rendered  and  settled,  their  Lordships  are  by  no 
means  satisfied  that,  if  the  relation  of  mortgagor 
and  mortgagee  had  been  re-established  between 
the  parties,  and  the  account  properly  adjusted, 
the  bank  might  not  have  been  found  en> 
titled  to  all  it  demanded,  and  that  without 
calling  in  aid  the  principle  of  consolidation  of 
mortgages,  to  which  Harg^ve,  J.  refers.  Fancett, 
J.,  wno  tried  the  cause,  savs  that  nearly  the 
whole  of  the  20,0001.  demanded  was  unqueslaon- 
ably  due  by  the  plaintiff,  and  their  Lordships 
cannot  think  that,  even  if  there  were  some  excess, 
it  was  so  large  or  so  wrongful  as  to  justify  an  in- 
ference that  the  def endanta  would  retase  to  accept 
what  was  jnsUy  due.  As  to  the  two  other  oir- 
cnmstances  relied  upon,  they  no  doubt  support 
the  tiieory  that  the  defimdante  never  contemplated 
the  redemption  of  the  mortgaged  premises  when 
they  took  this  mode  of  patting  themselves  in  a 
position  to  complete  the  title  of  Strath  as  to  one, 
and  one  only,  of  the  properties  contracted  to  be 
sold  to  lum.  It  does  not,  however,  necessarily 
fallow  that  if  the  plaintjff,  acting  on  the  assump- 
tion that  the  defendante  by  their  conduct  had  re- 
established the  relation  of  mortgagor  and  mort- 
gagee, had  offered  to  pay  what  was  really  due, 
Uiey  might  not  have  accepted  it.  Indeed,  it  that 
sam  had  approached  that  claimed,  it  ought  have 
been  for  their  interest  to  accept  it,  considering  the 
amount  realised  by  the  sale,  and  tiie  ciroumstanoe 
that  by  one  of  the  conditions  of  sale  they  had  pro- 
tected themselves  against  any  claim  by  Struth  for 
damages  by  reason  of  the  non-completion  of  the 
contract  with  him.  The  plaintiff,  however,  did 
nothing  but  write  a  letter,  the  effect  of  which, 
treating  the  mortgage  as  open,  is  merely  to  suggest 
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that  the  aoconnt  was  to  be  stated  on  a  principle 
dearly  erroneons,  and  to  say  that  if  his  principle 
were  accepted  he  "  would  arrange "  for  the  pay- 
ment of  the  balance  to  be  so  arrived  at,  a  balaooe 
br  leas  than  the  amonnt  actually  dne.  It  is  pure 
natter  of  speoalation  what  would  have  happened 
had  he  made  a  proper  tender,  or  taken  any  of  the 
other  steps  which  Fanoett,  J.  suggests  as  capable 
of  being  taken  for  the  protection  ra  his  interests, 
real  or  supposed.  He  was  content  to  do  notiiing, 
be  allowed  the  proceedings  to  go  on,  and  more 
than  fiTO  years  after  the  completion  of  Strath's 
title  brought  this  action  of  damages.  He  ought 
not  to  be  allowed  to  escape  the  necessity  of 
proving  the  allegations  essential  to  the  main- 
tenance of  his  action,  by  means  of  an  inference 
from  the  acts  and  conduct  of  the  defendants,  which 
is  not  dedndble  from  them  by  necessary  impli- 
cation. Thus  far  their  Lordships  have  agreed 
with  the  learned  judges  of  the  Supreme  Court. 
They  are,  however,  constrained  to  differ  from  them 
upon  their  mlin^  as  to  the  amonnt  of  the  damages 
awarded  by  the  jury.  The  settlement  of  the  loth 
Jime  was  not  pleaded ;  and,  therefore,  the  question 
whether  it  was  a  bar  to  the  action  does  not  arise 
on  the  i^eadinn  b7  '^V  of  defence.  Bat  the 
arrangement  ana  all  its  circnmstanoes  were  proved 
in  the  cause.  The  result  was  to  show  that,  unless 
that  arrangement  had  been  completely  and  for  all 
pnrposes  rescinded,  the  plaintiff  had  not  any 
beneficial  interest  in  the  property  sold.  When, 
therefore,  the  question  arose  what  damage  he  had 
Teally  snstained  bv  the  wrongful  sale  of  the 
property,  if  wrongful  it  were,  Uie  answer  should 
Dave  been  ntZ.  The  declaration  ends  with  the 
following  statment  as  to  damages:  "Whereby 
the  plaintiff  has  lost  and  been  deprived  of  the  said 
lands  so  as  aforesaid  sold  by  the  defendants,  and 
bis  the  said  plaintiff's  estate  and  interest  therein, 
and  the  gains  and  profits  which  he  would  have 
made  from  the  same,"  Ac  It  appears  to  their 
Lordships  that  the  settlement  of  1871  cannot  be 
treated  as  rescinded.  Sach  a  rescission  ooold  take 
place  only  by  mntoal  agp:«ement,  or  by  some  pro- 
ceeding which  would  restore  the  parties  to  tneir 
original  position.  There  has  been  no  such  pro- 
oefoing,  and  there  has  been  no  such  agreement. 
The  defendants,  when  they  served  the  notice, 
expressly  gave  the  plaintiff  notice  that  they 
Kserved,  and  insisted  on,  their  rights  under  the 
settlement.  They  completed  the  sale  of  the  ware- 
house property  m  strict  conformity  with  the 
settlement,  and  by  means  of  the  plaintiff's  memo- 
nndum  of  waiver  of  the  16th  June  1871,  for  that 
property  is  not  included  in  the  notice.  On  the 
other  band,  the  plaintiff  has  done  nothing  to  re- 
instate the  defendants  as  mortgagors  of  Ballina  or 
otherwise  in  their  former  position,  if,  indeed,  it  be 
possible  to  do  so.  Hence,  if  the  plaintiff  were  to 
show  that  he  had  snstained  an  actionable  wrong  by 
means  of  the  defendants  having  got  rid  of  his 
registered  title  to  the  wharf  property,  by  an  irresa- 
lar  prooeeding,  be  would  not,  in  their  Lordships' 
opinion,  be  entitled  to  damages  calculated  on  the 
assumption  of  his  having  a  beneficial  interest  in  the 
property,  or,  indeed,  to  any  bat  nominal  damagfee. 
Upon  the  other  points  raised  by  the  cross  appeal, 
their  Lordships  do  not  think  it  necessary  to  say 
much.  If  the  question  had  been  as  to  the  actual 
sale  to  Stmth,  there  was,  no  doubt,  abundance  of 
evidence  to  prove  leave  and  licence  which  should 
have  been  brought  to  the  notice  of  the  jniy.    But 


the  sale  in  the  declaration  mentioned,  and  as  such 
referred  to  in  the  plea,  is  one  not  made  in  con- 
formity with  the  settlement  of  the  16th  June  1871, 
or  by  means  of  the  actual  contract  with  Stmth,  bat 
one  alleged  to  have  been  made  subsequently  to  the 
notice,  and  by  virtue  of  the  power  of  sale  g^ven  by 
the  Beal  Property  Act.  Mr.  Bepjamin,  as  to  the 
fifth  ground  on  which  the  rule  mm  was  moved  for, 
admitted  that  he  could  not  contend  there  was  mi 
actual  estoppel ;  thoagh,  and  in  that  their  Lordabips 
agree,  the  admission  m  the  deed  referred  to  migtit 
be  pregnant  evidence  as  to  the  state  of  the 
aooounts.  Their  Lordships,  not  having  goaa  f nlly 
into  those  accounts,  desire  to  say  no  more  of  the 
sixth  ground  than  that  the  moneys  paid  by  the 
defencbnts  in  respect  of  the  past  due  indorse- 
ments would  seem,  primd  fade,  to  fall  within  the 
category  of  further  advances  under  the  mortgages. 
The  seventh  ground,  however,  seems  to  be  wholly 
unsustainable.  Whatever  the  intention  of  the 
parties  may  have  been,  the  wharf  property  was,  ia 
point  of  &ot,  omitted  from  the  waiver  of  notice ; 
and  it  could  not  be  the  daty  of  the  judge  to  tell 
the  jury  that  they  were  to  treat  it  as  included 
therein.  !N'or  is  it  easy  to  see  how  such  a  direction 
could  have  effected  the  result  of  the  trial.  A  point 
that  has  not  yet  been  noticed  has  also  been  raised 
by  the  plaintiffs  appeaL  It  is  that  of  the  pro- 
priety of  ordering  tne  plaintiff  to  pay  to  the  de- 
fendants their  costs  of  and  incident  to  the  motion. 
Their  Lordships  conceive  that  this  question  of 
costs  must  be  regulated  by  the  practice  of  the 
Supreme  Court  of  New  South  Wales,  and  do  not 
think  it  would  be  right  to  interfere  with  the  discre- 
tion of  the  learned  judges  ooncerning  it.  The 
result  is  that  their  Lordships  will  humbly  advise 
Her  Majesty  to  dismiss  the  appeal  of  the  plaintiff, 
and  to  allow  the  appeal  of  the  defendants ;  and  to 
afSrm  the  order  of  the  21st  June  1877,  which  is  in 
terms  one  for  a  new  trial  generally.  It  does  not 
appear  to  them  to  be  necessary  to  advise  Her 
Majesty  to  make  anyfurther  order  upon  the  ques- 
tions raised  by  the  defendants'  appeal.  They  nave 
sufliciently  indicated  their  opinion  upon  those 
questions,  and  have  no  doubt  that  if  the  case 
snould  ever  come  on  for  a  second  trial  dne  weight 
will  be  g^ventothem.  The  respondents' costs  of 
the  appeal  must  be  paid  by  the  appellant. 

Solicitor  for  Campbell,  P.  J.  Gordon. 

SolioitoraforThe  Commercial  Banking  Company, 
Wilde,  Bergeri  Moore,  and  Wiide. 
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E»  parte  Ball  ;  Be  Shsfherd.  (a) 
Banhruptey— Proof— Felony — Embezzlement  by 
derh  —  Omiegion  to  proeeeute — Bankruptoy  of 
injtured  pereon — Eight  of  tnuiee  to  prove. 
A  banker's  derh  embeeded  money  belonging  to  the 
banker  and  dbteonded.  The  banker  did  not 
apply  for  a  warrant  for  hie  apprehension  wntU 
ten  days  after  the  diseovery  of  the  crime,  and  by 

(•)  Bepotted  bf  H.  Psat,  Esq.,  Buriiter-at-Lnr. 
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that  time  the  derh  had  left  England,  and  eon- 
tequenUy  teaa  never  prosecuted.  The  clerk  was  ad- 
judieated  a  banhrupt  in  his  absence,  and  the 
banker  tendered  a  proof  in  the  bankruptcy  for 
the  amount  of  which  he  had  been  defrauded.  The 
proof  was  rejected  by  the  trustee  in  the  bankruptcy, 
astd  the  hanker  having  filed  a  liquidation  petition, 
the  trustee  «n  the  liqutdaiion  applied  to  the  Court 
of  Banhruptoy  for  <m  ordar  that  the  proof  should 
be  admitted  : 

Seld  (affirming  the  decision  of  Saeon,  C.J.),  that 
the  proof  m*ut  be  admitted;  James  and  JBram- 
toeli,  liJJ.  so  holding  on  the  ground  that,  though 
the  banker  might  not  haioe  beim  entitled  to  prove 
for  a  debt  arieing  out  of  a  felony  in  respect  of 
ichiek  he  had  not  proseeuied  the  /alon  {which 
qnimre),  the  obUgaiion  of  proseeuting  the  felon 
was  a  personal  one,  and  did  not  etiemd  to  the 
trustee  in  the  banker's  liquidation,  who  repre- 
sented, not  him,  but  his  oredUors ;  and  BaggaJiay, 
LJ.  and  Bacon,  QJ.  so  holding  on  the  ground 
that  the  rule  which  preeertls  an  ir^ured  person 
from  oibtaining  civil  redress  for  a  oriminai  wrong 
if  he  has  failed  in  his  duty  of  bringing  the  felon 
to  justice  does  not  apply  lekere  prosecution  has 
beeoTne  impossiUe  by  reason  of  {amongst  other 
things)  the  felon's  escape  from  Ae  jurisdiction 
before  he  eouLd  have  been  proseeuted  by  the 
tMTcise  of  reasonable  diUgenee. 

Ex  parte  Elliott  (3  M.  If  Ayr.  110)  and  Wellock  t. 
Oonatantine  (2  H.  <$■  0.  f  46)  considered. 

This  wm  an  appeal  from  a  decision  of  the  Chief 
Jadse  in  Bankraptcy,  who  admitted  a  proof  in 
ban&nptoy  in  reepeot  of  a  felony  committed  by 
the  bankrupt  under  the  following  circnmstanoes : — 

John  Dawson  Shepherd,  who  was  a  clerk  in  the 
employ  of  H«nry  Willis,  Samuel  Tomkins,  and 
Samuel  Leith  Tomkin?,  partners,  carrying  on 
bnaineas  as  bankers  under  the  firm  of  Messrs. 
Willis,  Percival,  and  Co.,  of  Lombard-street, 
absconded  on  the  16th  March  1877,  and  his  em- 
ployers then  discovered  that  he  had  embezzled 
moneys  belongpng  to  them  to  the  amount  of  a  few 
hundred  pounds,  and  on  the  24th  March  they 
received  a  letter  from  him  confessing  that  he  had 
embezzled  78521. 

No  application  was  made  for  a  warrant  for 
Shepherd's  apprehension  until  the  26th  March 
1877|  by  whicn  time  he  had  gone  abroad,  and  oon- 
seqnently  he  was  not  arrested,  and  had  not  been 
prosecuted. 

On  the  4th  May  1877  Shepherd  was  adjudicated 
a  bankrupt  in  the  Greenwich  County  GonrL 

In  May  1878  Messrs.  Willis,  Percival,  and  Co. 
tendered  a  proof  in  the  bankruptcy  for  the  7852Z. 
which  had  been  embezzled  by  the  bankrupt,  but 
the  proof  was  rejected  by  the  trnstee,  and  his 
rejection  was  in  July  1878  confirmed  by  the  regis- 
trar of  the  Greenwich  County  Court,  who  held 
that  Messrs.  Willis,  Percival,  and  Co.  were  not 
entitled  to  prove  in  the  bankruptcy  in  respect  of 
a  felony  committed  by  the  bankrupt  on  the  follow- 
ing grounds :  That  they  did  not  take  proper  steps 
to  prosecute  ti.e  bankrupt;  that  instmctions  for 
the  warrant  were  not  issued  from  the  16th  to  the 
26th  Marvh  ;  and  that  it  appeared  from  evidence, 
practically  nDcontradicted,given  by  Henry  Boome, 
the  brother-iu-lavT,  and  Thomas  Gueyer  Shepherd, 
the  broiher  of  the  bankrupt,  that  Mr.  Samuel 
Tomkins  (a  member  of  the  firm  of  Willis, Percival, 
■III  Hq.j  ^as  wholly  adverse  to  a  prosecution,  and 


that  he  was,  in  fact,  desirous  that  the  bankrapt 
should  escape. 

Before  this  decision  was  prononnoed,  Messrs. 
Willis,  Percival,  and  Co.  had  filed  a  liquidation- 
petition,  and  their  creditors  had  resolved  upon  a 
liquidation,  and  appointed  a  trustee 

The  trustee  in  the  liquidation  appealed  from  the 
registrar's  decision  to  the  Chief  Judge  in  Bank- 
ruptcy, who  ordered  the  proof  for  the  78521.  to  he 
admitted  on  the  ground  that  Messrs  Willis,  Perci- 
val, and  Co.  had  used  due  diligenoe  in  endeavouring 
to  prosecute  the  bankrupt,  and  that  the  prosecu- 
tion had  become  impossible  without  any  fault  of 
theirs. 

The  following  is  the  evidence  upon  which  the 
registrar  of  the  County  Court  based  his  decision : 

Henry  Boome,  the  bankrupt's  brother-in-law, 
was  examined  on  behalf  of  the  trustee  in  the  bank- 
ruptcy, and  deposed  that  he  and  Thomas  Gueyer 
Shepherd,  the  bankrapt's  brother,  went  on  Satur- 
day, the  17th  March  1 877,  to  the  bank  and  saw  Mr. 
Samuel  Tomkins,  senior.  They  were  told  that 
there  was  1001.  missing,  and  were  desired  to  call 
again  on  Monday.  They  went  again  to  the  bank 
on  Monday,  the  19th  March,  and  again  saw  Mr- 
Tomkins,  senior,  who  after  telling  them  that  the 
matter  was  much  more  serious  than  they  thought, 
suddenly  asked  witness,  "  Do  you  know  where  h» 
isP"  Witness  said,  "No,"  and  Mr.  Tomkins 
replied,  "  Ah !  I  do  not  wish  to  know,"  or  words 
to  that  effect.  Being  further  questioned,  witness 
added,  "  The  words,  as  near  as  1  recolleot,  were  .- 
'My  advice  is  that  he  should  go  out  of  the  country, 
to  America,  or  elsewhere' — something  to  that 
effect."  Witness  further  deposed  that  Mr.  Tom- 
kins, junior,  then  came  in,  holding  in  his  hand  a 
slip  of  paper,  on  which  were  written  four  figures, 
beginning,  witness  thought,  with  a  2,  and  said, 
"  'This  is  much  more  serious  than  we  thought,"  or 
something  to  that  efiect,  "  I  think  we  shall  have- 
to  take  legal  proceedings,"  whereupon  Mr.  Tom- 
kins, senior,  remarked,  "  Never  mind ;  that  need 
make  no  difference  to  what  I  have  already  told 
you,"  addressing  witness  and  the  bankrupt's 
brother.  On  Thursday,  the  22nd  March,  witness, 
with  the  bankrupt's  wife  and  brother,  again  called 
at  the  bank  and  saw  Mr.  Tomkins,  senior.  Witness 
deposed  that  the  bankrupt's  wife  said  she  would 
use  her  influence  to  bring  her  husband  hack  to  tb» 
bank  as  soon  as  she  heard  from  him,  and  that  Mr. 
Tomkins  replied,  "  No,  if  he  comes  back  here  wfr 
might  have  to  take  legal  proceedings  against  him." 

'Thomas  Gueyer  Shepherd,  the  bankrupt's 
brother,  confirmed  the  above  evidence  generally. 
His  account  of  the  conversation  on  Monday,  th» 
19th  March,  was  that  Mr.  Boome  said  to  Mr. 
Tomkins,  senior,  "Would  yon  wish  to  see  John 
Shepherd?"  and  that  Mr.  Tomkins  answered, 
"  No,  if  be  is  not  alr^wiy  out  of  the  country,  let 
him  get  away  as  quickly  as  possible."  Mr.  Tom- 
kins further  said  that  it  was  not  John  Shepherd 
that  the  bank  wanted ;  they  wanted  the  papers. 
As  to  the  conversation  on  the  22nd  March,  witness 
deposed  that "  Mrs.  Shepherd  offered  ^(r.  "Tomkins, 
senior,  for  John  Shepherd  to  come  and  throw  him* 
self  on  the  mercy  ot  the  firm,"  whereupon  Mr. 
Tomkins  said,  "  No,  if  he  did  that  we  should  be 
obliged  to  prosecute  him,  but  of  course  we  should 
not  allow  him  to  remain  in  England  ;  if  he  were 
abroad  I  don't  suppose  we  should  trouble  further 
for  him." 

Mr.  Tomkins,  senior,  was  examined,  and  denied 
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any  leooUection  of  having  need  on  Monday,  the 
19th  Manfa,  the  other  expressions  deposed  to,  bat 
Emitted  that  he  said  it  was  not  John  Shepherd 
he  wanted;  he  wanted  the  papers.  He  admitted 
tiiat  he  might  have  said  that,  if  Shepherd  were 
abroad,  he  did  not  sappose  that  the  bank  woald 
troable  for  him,  supposing  at  that  time  that  there 
WIS  not  a  sufficient  neoessity  to  put  the  Eztradifjon 
Treaty  in  force  against  him.  As  to  the  expreiision, 
"  throwing  himself  on  the  mercy  of  the  firm," 
witness  deposed  that  what  he  said  waa  to  the  effect 
that  it  was  undesirable  that  John  Shepherd  should 
oome  and  throw  himself  on  the  meroy  of  tho  bank, 
as  it  woald  place  them  in  the  painfid  dilemma  of 
proceeding  against  a  man  who  trusted  to  their 
generosity,  or  of  letting  a  criminal  escape. 

HeniT  Boome  further  deposed  that  on  Mond^, 
the  19th  March,  after  the  conversation  with  Mr. 
Tomkins,  he  himself  had  an  interview  with  John 
Shepherd,  but  that  since  that  day  he  had  not  seen 
him,  and  did  not  know  where  he  was. 

Bacon,  C.J.,  when  the  appeal  from  the  regis- 
trar's decision  was  opened  before  him,  said  : — The 
law  cast  upon  the  bankers  the  onus  of  endeavour- 
ing to  bring  the  culprit  to  justice.  I  take  the  law 
to  he  plain  enough.  No  doubt  the  obligation  is 
thrown  upon  a  man  who  is  robbed  to  do  bis  best 
to  bring  the  person  who  has  robbed  him  to  justice, 
and  if  he  uses  all  fair  endeavours  and  fails,  then 
he  is  not  prevented  from  proceeding  for  any  debt 
that  is  due  to  him  in  a  civil  court.  The  question 
ii  whether  the  claimant  has  neclected  the  doty 
which  the  law  cast  upon  him.  I  think  I  had  better 
hear  the  other  side.  [Having  heard  counsel  in 
opposition  to  the  claim  to  prove,  his  Lordship  gave 
jadgment  as  follows  :]  No  doubt  the  case  involves 
a  principle  of  the  utmost  importance.  The  rule 
of  law  is  clear  and  plain ;  it  is  the  bounden  duty 
of  a  man  who  is  robbed — a  duty  he  owes  to  the 
State— to  use  all  reasonable  endeavours  to  brine 
the  offender  to  justice  before  he  sues  for  a  civil 
nmedy.  That  being  the  general  principle,  the 
ctrcnmstancss  of  the  case  before  me  must  be  eza- 
mised.  A  ooafidential  servant  of  the  bank  absents 
himself,  and,  saspicions  being  aroused,  his  acoonnts 
are  examined,  and  it  is  found  that  lOOJ.  is  deficient. 
A  iiirther  in^airy  takes  place,  and  after  a  pro- 
tf>cted  investigation  it  is  found  that  his  defalca- 
tions are  much  larger.  But  are  not  bankers  to 
have  a  reasonable  time  in  order  that  they  may 
know  what  they  are  to  do  P  One  irregularity  of 
lOflL  is  d'scovered,  and  suspicion  exists  as  to  the 
nutappropriation  of  much  larger  snms,  which  they 
are  wishing  to  trace.  A  conversation  takes  place 
between  the  bankrupt's  relatives  and  the  bankers, 
ud  what  is  the  upshot  of  that  conversation  P  Mr. 
Tofflkios,  sen.,  speaking  for  himself  alone,  and  not 
M  a  member  of  the  firm,  when  it  was  suggested 
that  the  cWk  should  throw  himself  upon  the  mercy 
«f  the  firm,  bethought  himself  that,  if  he  conseotod, 
he  might  be  deprived  of  the  right  to  prosecute 
bim;  and  I  think  it  must  be  conceded  that  he 
•aid  something  of  this  kind :  "  I  wish  him  to  keep 
oat  of  my  sight,  and  go  to  America,  rather  than 
that  I  should  have  the  pain  of  prosecuting  him." 
Bat,  beyond  that  slight  conversation,  what  pro- 
miae  was  made  and  what  act  was  done  by  Mr. 
Tomkica  to  deprive  him  of  his  right  to  prosecute 
or  raipend  Lis  civil  rights  until  ^ter  he  had  pro- 
■ecDtcd?  It  is  in  evidence  that  he  did  all  that 
''Bold  be  reasonably  expected  from  him  to  bring 
'•e  d«k  to  justice.     £ven  if  the  conversation  to 


which  I  have  alluded  had  the  effect  of  enabling  the 
clerk  to  place  himself  out  of  the  reach  of  his 
creditors,  it  would  not,  in  my  opinion,  be  sufiicient 
to  suspend  or  forfeit  any  civil  right  on  the  part  of 
the  bankers.  Mr.  Tomkins  takes  out  a  warrant, 
which  is  put  into  the  hands  of  persons  especially 
conversant  with  these  matters,  and  afterwards 
the  warrant  is  put  into  the  hands  of  an  officer, 
who  does  all  in  his  power  to  bring  the  ofiender  to 
justice.  If  it  were  an  improper  or  incautious 
suggestion  that  the  clerk  had  better  go  to  America, 
I  do  not  think  that  it  is  sufficient  to  justify  the 
conclusion  that  Mr.  Tomkins  did  not  do  his  best 
to  bring  the  offender  to  justice.  I  am  therefore 
of  ofHnion  that  the  objection  to  the  proof  does  not 
rest  upon  sufficient  grounds,  and  the  appeal  will 
be  allowed.  The  appellant  mnst  have  the  costs  of 
the  appeal. 

From  this  decision  the  trustee  in  the  bankrnpt(iy 
of  Shepherd  appealed. 

De  Gem,  Q.C.  and  F.  E.  Dideent  (with  them 
JI.  Wineh)  for  tite  appeUant. — ^This  proof  ought 
not  to  be  admitted.  In  E»  parte  BUiott,  Be  Jermyn 
(3  M  &  Ayr.  110),  it  waa  expressly  laid  down  tint 
no  proof  for  any  sums  of  money  felonioaaly  em- 
beszled  by  the  bankrapt  oan  be  admitted  until  the 
bankrupt  shall  have  been  oriminaUy  prosecuted 
for  that  offence.  In  Btone  y.  Jfar«&  {FamntUroj^t 
ease)  (6  B.  8c  0.  551,  565)  this  rulo  was  recognised 
by  Lord  Tenterden,  who  said  that  it  is  a  rule  of 
the  law  of  England  that  a  awn  shall  not  be  allowed 
to  make  a  felony  the  foondation  of  a  civil  action 
against  the  felon,  adding  further  on,  "  public 
policy  requires  that  offenders  agtunst  the  laws 
shall  be  brought  to  inatice,  and  for  that  reason  a 
man  is  not  permitted  to  abstain  from  prosecuting 
an  ofiender  by  reoeiving  back  stolen  property,  or 
any  equivalent  or  oomposition  for  a  felony,  with- 
out suit,  and,  of  course,  cannot  be  allowed  to 
maintain  a  suit  for  such  a  purpose ; "  but  it  waa 
held  that  the  rule  was  not  applicable  to  a  case  like 
that  of  Fauntleroy,  who  had  suffered  the  extreme 
sentence  of  the  law  for  another  offence  of  the  same 
kind.  In  Crosby  y.  Leng  (12  East,  409,  413)  Lord 
EUenborough  said :  "  The  policy  of  the  law  re- 
quires that,  before  the  party  injured  by  any 
felonious  act  can  seek  civil  redress  for  it,  the 
matter  should  be  heard  and  disposed  of  before  the 
proper  criminal  tribunal,  in  oraer  that  the  justice 
of  the  country  may  be  first  satisfied  in  respeot  of 
the  public  offence."  [Bbakwell,  L.J.  referrsd  to 
Addison  on  Torts,  p.  32,  where  it  is  stated  that  if 
the  injured  party  has  preferred  a  bill  of  indictment, 
which  has  been  thrown  out,  or  not  proceeded  with, 
by  the  suggestion  of  the  judge,  he  has  satisfied 
the  requirements  of  the  law  in  respeot  of  tbe 
proseoucion  of  the  puUio  oSenoe,  and  is  ramitt«d 
to  his  civil  remedy ;  and  to  the  cage  of  the  DimUw 
and  West  Brnmvrieh  Banking  Company  y.  BpUtCi 
(1  J.  A  H.  14;  2  L.  T.  Bep.  N.  S.  47),  in  wUeh 
that  rule  was  laid  down  by  Wood,  Y.O.]  It  ia 
now  well  settled  that  the  debt  is  not  merged  in 
the  felony,  and  that  where  a  prosecution  fails,  the 
injured  pitrty  con  than  prove : 

Sx  parte  Jonm,  2  H.  &  Ayr.  193 ;  3  D.  *  C.  S8S; 
£b  yoris  firfci,  2  M.  &  Ayr.  20B. 

No  doubt  was  ever  cast  upon  the  rale  for  which 
we  contend,  and  which  has  been  recognised  by 
very  many  judges,  till  the  oase  of  Welti  v.  Abra- 
hams  (26  L.  T.  Rep.  N.  S.  433;  L.  Eep.  7  Q.  B. 
554),  in  which  Blackburn,  J.  used  language  which 
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eeems  to  imply  a  doubt  as  to  the  propriety  of  the 
role,  bat  the  other  judges  in  that  case  recognised 
the  rule,  and  the  decision  was  not  at  variance 
with  it.  In  WeUock  t.  Conatemtine  (2  H.  &  C. 
146 ;  32  L.  J.  285,  Ex.),  which  was  an  action  bj  a 
woman  for  aasanlting  her,  and  forcibly  nolatmg 
faer  person,  whereby  she  was  delivered  of  a  child, 
the  ^adge  upon  her  evidence  directed  a  nonsait, 
and  It  was  held  by  the  conrt  that  the  direction 
was  right,  for,  if  a  rape  had  been  committed,  no 
action  wonld  lie  antil  after  the  defendant  had  been 
proseonted,  and  if  the  plaintiff  had  consented,  she 
conld  not  maintain  an  action  for  the  assault.  In 
that  case,  it  is  true,  Mwrtin,  B.  differed  from  the 
other  judges,  FoUock,  O.B.  and  Bramwell,  B. 
There  may  be  an  exception  to  the  general  rule 
when  prosecution  has  become  imptossible  by 
reason  ^f  the  death  of  the  offender,  or  otherwise, 
but  the  present  case  forms  no  such  exception. 
Here,  indeed,  the  evidence  shows  that  the  injured 
party  desired  the  offender  to  escape  from  the 
country.  [Jaues,  L.J. — The  appellant  is  the  trus- 
tee in  the  liquidation  of  the  iqjured  party.  The 
latter  was  under  an  obligation  to  prosecute  the 
felon,  and  might  perhaps  have,  by  his  omission  to 
prosecute,  been  preveoted  firom  proving ;  but  the 
trustee  is  under  no  snoh  obli^tion,  and  what  is 
there  to  prevent  him  from  provmg  PI  The  trustee 
can  be  in  no  better  position  than  the  liquidating 
debtor,  whose  rights  vest  in  him.    They  also  cited 

Prouar  v.  Sow*.  2  C.  &  P.  481; 

Markham  v.  Cobbe,  N07. 82 : 

Hsle's  Pleas  of  the  Ciowa,  546 ; 

Dawiet  v.  Covtneigh,  Sty.  346 ; 

Higgim  v.  Butehtr,  Telv.  89  ; 

Cooper  r.  Witham,  1  lievini,  847; 

Luttenll  V.  ReyneU,  1  Hod.  Bep.  282 ; 

Oimion  y.  Woodful,  2  C.  A  P.  41 ; 

Eayhe*  v.  Smith,  Smith  it  Battv'a  Ir.  Bep.  S78 ; 

Wiekham  y.  OatriU,  2  Sm.  &  Q.  353 ; 

Whit*  V.  Spettigtu,  13  M.  &  W.  603 ; 

OuMn  y.  Httrd,  2  T.  B.  643. 

Winsloip,  Q.G.  and  Buth  Oooper  for  the  res- 
pondent. 

At  the  conclusion  of  the  arguments  on  behalf 
of  the  appellant,  their  Lordships  intimated  that 
they  would  take  time  to  consider  the  case,  and 
would  hear  counsel  for  the  respondent  on  a  future 
day,  if  necessary.  Ultimately,  judgment  was  given 
without  hearing  counsel  for  the  respondent. 

March  6.— Bbamwsll,  L.J.  now  delivered  the 
following  written  judgment: — In  tbia  case  the 
debt  which  is  sought  to  bo  proved  arose  from  the 
felonious  act  of  the  bankrupt  in  embezzling  the 
moneys  of  his  employers.  The  question  is  whether, 
that  being  so,  and  no  more  having  been  than  has 
been  done  towardsproseouting  the  bankrupt,  the 
trustee  of  Messrs.  Willis  and  Co.,  the  employers, 
can  prove.  The  law  on  this  subject  is  in  a  remark- 
able state.  For  300  years  it  has  boen  said  in 
various  ways  by  judges,  many  of  the  greatest 
eminence,  without  a  doubt,  exoept  in  one  instance, 
that  there  is  some  impediment  to  the  maintenance 
of  an  action  for  a  debt  arising  in  this  way. 
The  doubt  is  that  not  so  much  expressed  by 
Blackburn,  J.,  in  WeU»  v.  Abrahams  (26  L.  T. 
Sep.  M.S.  433 ;  L.  Eep.  7  Q.  B.  654)  as  to  be  inferred 
from  what  he  said.  But,  though  such  opinion  has 
been  entertained  and  expressea  for  all  this  time, 
there  are  but  two  cases  in  which  it  has  operated 
to  prevent  the  debt  being  enforced.  These  two 
cases  are  WeUock  v.  ConstaiUine  (2  H.  &  0.  146) 
and    En)  parte   Ellioll   (3    Mont    <b    Ayr.    110). 


Wdioek  V,  Oonttantine  has  been  said  to  be  no 
authority.  If  I  may  speak  of  myself,  I  have  no 
doubt  I  concurred  in  the  judgment,  or  the  state- 
ment that  I  had  would  have  been  set  right,  but  I 
am  sure  I  must  have  done  so  in  the  faintest  way, 
not  only  from  what  I  think  now,  but  from  what  I 
am  reported  to  have  said  then,  and  from  there 
being  no  reasons  given  for  the  judgment,  which 
I  should  have  desired  to  give,  it  I  had  thought 
there  were  any  good  ones  to  support  it.  But  at 
all  events  there  are  the  opinions  of  Chief  Baron 
F<dlook  and  Mr.  Justice  Willes — opinions  which 
no  one  who  knew  those  judges  will  undervalue. 
Then  there  is  the  judgment  in  Ex  parte  EUiott, 
besides  the  expressed  opinion  for  centuries  that  a 
felonious  origm  of  a  debt  is  in  some  way  an  im- 

fediment  to  its  enforcement.  But  in  what  way  ? 
can  think  of  only  four  possible  : — (1)  That  no 
cause  of  action  arises  at  all  out  of  a  felony ;  (2) 
that  it  does  not  arise  till  prosecution ;  (3)  that  it 
arises  on  the  act,  but  is  suspended  till  prosecution; 
(4)  that  there  is  neither  defence  to  nor  suspension 
of  the  claim  by  or  at  the  instance  of  the  felon 
debtor,  but  that  the  court,  of  its  own  motion,  or 
on  the  Bugsestion  of  the  Crown,  should  stay  pro- 
ceedings tul  public  justice  is  satisfied.  It  must 
be  admitted  that  there  are  great  difBcnlties  in  the 
way  of  each  of  these.  That  the  first  is  not  true 
is  shown  by  8Ume  v.  Marih  (6  B.  &  0.  551), 
where  it  was  held  that,  prosecution  being  impossi- 
ble, B  felony  gave  rise  to  a  recoverable  debt.  It  is 
difBcult  to  suppose  that  the  second  supposed  solu- 
tion of  the  problem  is  correct.  That  would  be  to 
make  the  cause  of  action  the  act  of  the  felon  plus 
a  prosecution.  The  cause  of  action  would  not  arise 
till  after  both.  Till  then  the  Statute  of  Limita- 
tions would  not  run.  In  such  a  case  as  the  present 
or  where  the  felon  had  died  it  would  be  impKwsible. 
And  it  is  to  be  observed  that  it  is  never  suggested 
that  the  cause  of  action  is  the  debt  and  the  prose- 
cution. The  third  possible  way  is  attended  by 
difficulties.  The  suspension  of  a  cause  of  action  is 
a  thing  nearly  unknown  to  the  law.  It  exists 
where  a  negotiable  instrument  is  giv«n  for  a  debt» 
and  in  cases  of  composition  with  creditors,  and 
these  were  not  held  till  after  much  doubt  and  con- 
test. There  may  be  other  instances.  And  what  ie 
to  happen  P  Is  the  Statute  of  Limitations  to  run  P 
Suppose  the  debtor  or  his  representative  sue  the 
creditor,  is  his  set-off  suspended  P  Then  how  is 
the  defence  of  impediment  to  be  set  upP  By 
plea  P  That  would  be  contrary  to  the  rule  that 
aUegans  suam  twrpUudinem  non  eat  audiendu*. 
Besides,  it  wonld  be  absurd  to  suppose  that 
the  debtor  hiniself  evei  would  so  plead  and 
face  the  conseqaences.  Tben  is  the  fourth  solu- 
tion right  P  Nobody  ever  heard  of  such  a  thing; 
nobody  in  any  case  or  book  ever  suggested  it  till 
Blackburn,  J.,  did  as  a  possibility.  It  ii  left  to 
the  Court  to  find  it  out  on  the  pleadings.  If  it 
appears  on  the  trial,  is  the  judge  to  discharge 
the  jury  P  How  is  the  Crown  to  know  of  it  P 
There  are  difficulties,  then,  in  all  the  possible  ways 
in  which  one  can  suppose  this  impediment  to  be 
set  up  to  the  prosecution  of  an  action.  But  again, 
suppose  it  can  be,  what  is  the  result  P  It  han  been 
held  that  where  the  felon  is  executed  for  Another 
felony  the  claim  may  be  maintained.  W^at  is  to 
happen  where  he  dies  a  natural  death^where  he 
goes  beyond  the  jurisdiction,  where  the  !re  is  a  pro- 
secution and  an  acquittal  firom  coUnsi-  on  or  care- 
lessness by  some  prosecutor  other  tha:'  a  the  party 
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iqnred  ?  All  these  cases  create  great  difficulties 
in  my  mind  in  the  application  of  this  alleged  law, 
and  go  a  long  ynj  to  jostify  tix.  Justice  Blaok- 
bom^  doubt.  Still,  after  the  continned  expression 
of  opinion  in  the  cases  of  E»  parte  HUioti  and 
Wdloek  ▼.  Corutantine,  I  shonld  hesitate  to  say 
that  there  is  no  practical  law  as  alleged  by  the 
respondent.  It  is  not  neeeasary  for  as  to  do  so  in 
this  case,  because,  assuming  that  there  is,  and 
aasnming^  that  Messrs.  Willis  and  Go.  themselves 
ooold  maintain  no  claim  in  this  case  until  they  had 
performed  their  duty  (if  it  can  be  said  there  is 
any)  to  prosecate,  we  are  of  opinion  that  there  is 
BO  such  duty  in  the  respondent,  who  represents, 
not  them,  but  their  creditors ;  that  the  deot  is  due 
at  and  from  the  time  of  the  act  causing  it ;  that 
the  disability  to  sue  or  liability  to  have  proceedings 
stayed,  if  any,  is  personal  to  him  in  whom  is  the 
iaij,  and,  consequently,  that  this  claim  may  be 
maintained.  Whether  that  would  be  so  if  the 
aangnment  of  the  debt  was  purely  voluntary  and 
not  under  the  Bankruptcy  Act,  I  do  not  say.  I 
nay  farther  add  that  I  doubt  much  if  Messrs. 
WUIiB  and  Co.  themselves  would  not  be  entitled 
to  prove,  otherwise  the  estate  of  the  bankrupt 
might  be  distributed  and  injustice  done.  If  it 
should  be  said  in  answer  to  this  that  a  claim 
could  be  entered,  the  complainant  must  be  ad- 
mitted to  be  heud,  even  before  he  can  make  a 
ekdm,  and  his  claim  would  not  prevent  the  dis- 
tribution of  the  assets  as  they  are  got  in  amongst 
the  creditors  who  have  actually  proved,  unless 
some  were  set  aside  especially  to  provide  for  it, 
which  would  be  a  strange  anomaly  if  the  prin- 
ciple be  a  trae  one.  In  Ex  parte  JSUiott  neither 
proof  nor  cl&im  was  admitted. 

Jajiss,  L.J. — ^The  judgment  which  Bramwell, 
LJ.  has  just  read  expresses  my  opinion  as  well 
as  his,  though  it  does  not  express  entirely  that 
<rf  Bagsallay,  L.J.,  whose  jadgment  I  will  now 
read.  ^His  Itord^p  then  read  the  following 
written  jndgnaent  of 

Bagoallat,  L.J. : — ^I  agree  with  my  coUeagnes 
in  thinking  th»t  the  appeal  in  this  case  should  be 
dismissed,  but  I  prefer  to  rest  my  decision  upon 
the  same  KTonnds  as  those  assigned  by  the  Chief 
Jndge.  It  appears  to  me  that  the  following  pro- 
pootions  are  affirmed  by  the  authorities,  many  of 
which,  however,  are  dicta  or  enunciations  of  prin- 
ofU  rather  than  decisions : — (1)  That  a  felonions 
act  may  givo  rise  to  a  maintainable  action;  (2)  that 
the  cause  of  action  arises  upon  the  commission  of 
the  ofEenoe ;  (3)  that,  notwithstanding  the  exis- 
teooe  of  the  cause  of  action,  the  policy  of  the  law 
will  not  allow  the  person  iigured  to  seek  civil 
redress  if  he  has  foiled  in  his  duty  of  bringing 
the  felon  to  justice;  (4)  that  this  rule  has  no 
application  to  cases  in  whidi  the  offender  has  been 
bronght  to  juatioe  at  the  instance  of  some  other 
person  injured  by  a  similar  offence,  as  in  Fount' 
urey'i  eaie  {Stone  v.  Mtirih,  6  B.  and  C.  551),  or  in 
which  prosecution  is  impossible  by  reason  of  the 
deMh  of  the  offender,  or  of  his  escape  from  the 
jurisdiction  before  a  prosecution  oould  have  been 
commenced  by  the  exercise  of  reasonable  diligence; 
(5)  that  the  remedy  by  proof  in  bankruptcy  is 
snbject  to  the  same  principles  of  public  policy  as 
those  which  affect  the  seeking  of  civil  redress  b^ 
MtioD.  It  is  unnecessary  to  refer  to  the  authon- 
acs  by  which  these  propositions  have  been 
^Srmedj  the  whole  subject  is  fally  discussed  and 
the  leadmg  decisions  oonunented  upon  in  the  oases 


of  Ex  parte  Elliott,  WeHlock  v.  Oonstantine  and 
WMs  r.  Abrahamt.  I  think,  also,  that  the  executors 
or  administrators  of  the  person  injured  by  the 
felony,  or  his  trustee  in  bankruptey,  can  be  in  no 
better  position  than  such  person  himself  was  at  the 
date  of  his  death  or  of  the  commencement  of  his 
bankruptcy;  and  if  atsach  period  prosecution  of 
the  offender  had,  by  want  of  due  diligence  on  his 
part,  become  impossible,  and  he  had  thereby  been 
debarred  from  seeking  civil  redress,  his  estate 
must  bear  the  oonsequences.  The  question  then 
remains  whether  prosecution  in  the  present  case 
had  been  rendered  impossible  by  reason  of  any 
want  of  due  diligence  on  the  part  of  Messrs.  Willis 
and  Co. ;  and  upon  this  pomt  I  agree  with  the 
Chief  Jndge  in  tninking  that  there  was  no  default 
on  their  part  sufficient  to  have  deprived  them  of  a 
right  to  prove,  had  they  continued  solvent. 

The  appeal  aeeordingly  dwmwtaJ,  with  eoitt. 

Be  Oex,  Q.C.  asked  for  leave  to  appeal  to  the 
House  of  Lords. 

Wiiulote,  Q.C.  opposed  the  application. 

Jakm,  L.J. — A  grave  question  of  principle  is 
involved,  and  personally  I  shonld  be  very  glad  that 
the  matter  should  be  discussed  in  the  House  of 
Lords. 

BnAicwKXt  L.J.  ooncnrred. 

Leave  was  accordingly  given,  on  the  terms  of 
the  petition  of  appeal  being  presented  within  a 
month. 

Jakss,  L.J. — I  wish  to  say  this,  that  if  it  were 
necessary  to  decide  the  point,  I  should  require  to 
hear  a  good  deal  more  to  satisfy  me  that  Messrs. 
Willis  and  Co.  used  due  diligence  in  endeavouring 
to  prosecate  the  bankrupt. 

Bbakwxll,  L.J. — ^I  desire  to  add  this,  that  I  am 
not  sure  that  the  law  may  not  turn  out  to  be  this : 
that  if  the  man  goes  abroad  and  so  the  prosecution 
becomes  impossible,  that  is  the  misfortune  of  the 
creditor,  and  he  must  wait  till  he  comes  back 
again. 

Solicitors  for  the  appellant,  Brook  and  Okapman. 

Solicitors  for  the  respondent,  Lamnmee,  Plewe, 
and  Boyer.  ^____ 

Monday,  March  3. 
(Before  JissEL,  M.B.,  Jajos  and  Beahwkll,  L.JJ.) 

SlEUABT  V.  GLiDSTOm.  (a) 

Partnerehip,   diaioWtion  of— Power   of  expetUnjf 
partner— Valuation  of  ateeU—QoodwHl  of  bun- 


ArtidM  of  partnerehip  executed  in  1861  contained  a 
provieion  that,  at  toon  a*  posti&Is  after  the  ZQth 
of  AmrH  in  eadk  year,  a  full  and  general  aeoount 
ehould  be  taJim  by  the  partnert  of  the  ttock,  j-e., 
and  other  (he  estate  and  effeete  of  (he  partuM'- 
ehip,  and  that  a  fair  valualion  and  appraite- 
ment  thould  be  made  of  all  the  j^arOeulare  which 
might  be  m»  their  nature  tueeeptible  of  valuation. 
It  voae  ciio  provided  that  the  aeeounte  of  a 
partner  eeamng  to  be  a  partner  thould  be  ad- 
jutted  by  poiyment  to  tueh  partner  of  the  turn 
whidt  thould  appear  to  hit  credit,  aft«r  the  tame 
•howM  have  been  adjuited  under  we  provition* 
thereii^fore  eontaivM. 

On  the  30th  April  1875,  the  defendamit,  viho  were  eo' 
partnert  with  the  plain^,  being  dieiatitfied  with 
hit  conduct,  tervea  on  him  a  notice  dated  the  28<fc 

(«)  B^poittd  br  B.  S.  Bocis.  Eiq.,  BuUatcr^t- Law, 
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April,  that  the  partnership  would,  as  regarded 
Jiim,  be  dittolved  as  and  from  the  31«<  Oct.  then 
ne»i.  Jfter  this  the  plaintiff  ^oas  treated  at  a 
stranger.  The  aeeotmt  up  to  the  30th  April  1875 
UKM  made  up  wiOunU  his  ievng  consulted,  and  in 
the  valuation  of  the  properly  the  goodwill  of  the 
business  was  not  included.  It  was  held  in  the 
court  below  thai,  in  determining  what  the 
plaintiff  was  entitled  to  receive  on  his  exclusion 
from  the  partneirship,  the  value  of  his  share  of  the 
goodwill  ought  to  be  taken  into  aeeotmt. 

Held  {reversing  the  decision  of  Fry,  J.),  that  primd 
faeie  the  goodwill  ought  not  to  be  included  in  the 
vaUioiion,  and  that  the  articles  contained  no- 
thing to  show  that  it  was  intended  to  include  it. 

The  words  "susceptible  of  valuation,"  in  the 
articles,  meant  susceptible  in  the  ordinary  way 
adopted  by  commission  mercJiants.  Goodwill,  in 
such  eases,  was  never  sold  alone,  and  was  not  in 
its  natfure  susceptible  ofvaluaiion. 

This  was  an  appeal  by  the  defendants  from  so 
mnoh  of  a  indgment  of  Fry,  J.  as  directed  that 
in  determining  what  the  plaintiff  was  entitled  to 
reoeire  on  his  ezoluaion  from  the  partnership,  the 
Talae  of  his  share  of  the  goodwill  was  to  be  taken 
into  account.  The  bnsiness  was  that  of  commia- 
sion  merchants,  and  the  articles  of  pcurtnership 
provided  that  an  aooonnt  shonld  be  taken  in  every 
year  of  the  stock,  moneys,  debts,  lands,  bnildings, 
nctories,  and  other  the  estate  and  effects  belong- 
ing, dne,  and  owing  to  the  partnership,  and  that 
B  &ir  vaination  should  be  made  of  all  tne  partica- 
lars  included  in  snch  account  which  might  be  in 
their  nature  saaceptible  of  valuation.  This  account 
was  to  form  the  basis  of  the  caloalacion  of  the 
profits  arising  from  the  bnsiness  in  each  preced- 
ing year.  The  articles  also  provided  that  a  ma- 
jority of  the  partners  might  expel  any  partner, 
and,  in  that  event,  bis  share  of  the  basiness  was  to 
acome  to  the  continuing  partners,  and  there  was 
to  be  placed  to  the  credit  of  his  account  a  sum  of 
money  equal  to  a  proportionate  part  of  one  year's 
profit  of  the  business  up  to  the  time  of  his  expul- 
sion, calculated  upon  the  average  profits  of  the 
three  preceding  years,  and  the  continuing  partners 
were  to  pay  to  him  the  sum  which  should  appear 
to  the  credit  of  his  aooonnt  by  instalments  spread 
over  three  yean.  A  further  provision  was  to  the 
effect  that,  if  any  partner  was  expelled,  he  should 
not  enter  into  any  similar  basiness  at  any  place 
where  the  partnership  carried  on  business,  nor 
solicit  any  of  the  customers  of  the  firm,  and  each 
partner  undertook  in  case  of  his  committing  any 
breach  of  this  provision  to  pay  to  the  other 
partners  10,0002.  as  liquidated  damages. 

The  plaintiff  having  been  expelled  from  the  firm, 
it  was  held  by  Fit,  J.  that,  in  taking  the  acconnts 
for  the  purpose  (inter  alia)  of  ascertaining  what 
was  due  to  the  expelled  partner,  the  goodwill  of 
the  business  onght  to  be  included  in  the  valuation, 
as  being  an  asset  of  the  partnership  susceptible 
of  valuation.  (Beported  88  L.  T.  Kep.  N.  8.  557, 
where  the  facts  and  arguments  are  ftilly  stated.) 

On  the  appeal, 

Eay,  Q.O.,  North,  Q.O.,  and  F.  Thompson  for 
the  appellants. 

Oookson,  Q.O.  and  Everitt  for  the  plaintiff. 

The  following  oases  were  referred  to : 
Hall  T.  HaU,  20  Beav.  139; 

Coventry  v.  Bo/rdmi,  8  L.  T.  Eep.  N.  S.  754;  33 
Beav.  1;  SDe  O.J.  &S.  162; 


Fywv.  Foster,  31  L.  T.  Eep.  N.  S.  177;  L.  B<p. 

7H.  of  L.  318; 
HaUr-Bamomt,  9  L.  T.  Bep.  N.  S.  561 ;  4  De  0.  J. 

&  S.  ISO ; 
SmttA  T.  Mutes,  19  L.  T.  Sap.  25 ;  9  Haie,  SS6; 
Hartx.  Clarke,  24iL.T.  Bep.  185;  6I>ed.U.&0. 

2^  * 
Bliuet  V.  Daniel,  10  Hare,  493 ; 
Cotut  y.  Harrif,  1  T.  A:  B.  406,  525  ;l 
Wood  T.  Wood,  and  others,  90  L.  T.  Bep.  N.  S.  815; 

L.  Bep.  9  Ex.  190; 
1  Liiidle7,  Fart  n.  621. 

Jessbl,  M.B. — ^The  question  we  have  to  decide 
is  whether,  upon  the  true  construction  of  certain 
articles  of  partnership,  what  is  called  the  "  good- 
will "  of  a  oommission  merchant's  business  ought 
to  be  valued.  Before  considering  the  actual  words 
used  in  the  articles,  it  may  be  as  well  to  considar 
what  is  the  so-called  goodwill.  The  parties  were 
commission  merchants,  oarryicg  on  business  widi 
the  East ;  and  when  you  talk  of  goodwill,  that  is 
not  the  way  to  describe  such  a  business.  We  all 
understand  the  goodwill  of  a  publio-house.  Tliat 
is  intelligible,  for  there  is  the  resorting  of  customers 
to  it ;  but  it  is  difficult  to  see  what  the  goodwill  of 
a  commission  merchant's  business  can  be.  There 
is  no  resorting  of  customers,  in  the  sense  that 
there  is  to  a  publio-house  or  shop.  There  may 
be,  as  was  said  here,  a  very  old  name,  the  use  A 
which  might  be  of  some  value,  but  practically  it  i» 
difficult  to  understand  what  is  meant  by  goodwill, 
and  it  is  so  difficult,  that  in  other  cases  judges 
have  differed  as  to  what  is  comprised  in  it,  and 
how  it  is  to  be  sold ;  and  I  believe  the  result  is^ 
without  exception,  that  it  is  never  sold  alone. 
That  being  so — it  being  a  thing;  in  its  nature  not 
easily  susceptible  of  valuation,  if  susceptible  at  all 
— we  have  to  consider  what  these  people  did  when 
they  went  into  partnership.  First  of  all,  although 
it  appears  by  the  articles  of  partnership  to  have 
been  an  old-established  business  carried  on  under 
the  names  of  some  former  partners,  we  do  not 
find  a  statement  of  anything  being  given  for  the 
goodwill,  or  the  goodwill  of  the  business  being 
taken  into  account ;  but  when  we  come  to  the  5^ 
article  we  find  that  the  capital  of  the  partnership 
is  treated  as  a  money  capital,  and  as  a  monev 
capital  only.  Then  when  we  turn  to  the  20tli 
article,  on  which  the  present  discassion  has  chiefly 
arisen,  I  think  it  will  be  found  to  be  plain  that  the 
meaning  of  the  article  is  merely  to  point  out  the 
mode  in  which  the  annual  profits  are  to  be  ascer- 
tained: "As  soon  as  possible  after  the  80th 
April  in  each  year  of  the  said  partnership,  a  fall 
and  general  account  and  rest  shall  be  made  and 
taken  by  the  partners  for  the  time  being,  of  the- 
stock,  moneys,  debts,  lands,  buildings,  Victories, 
and  other  the  estate  and  effects  belonging,  due, 
and  owing  to  this  partnership,  and  of  snch  debt* 
and  liabilities,  and  engagements,  as  shall  be  doe 
and  owing  from  or  by  this  partnership,  and  of  all 
such  matters  and  things  as  are  usually  compre- 
hended in  matters  of  account  taken  by  persons 
engaged  in  concerns  of  a  similar  nature,  and  a  fair 
vaination  and  appraisement  shall  be  made  of  all 
the  particulars  included  in  snch  accounts,  which 
may  be  in  their  nature  susceptible  of  valuation." 
Then  copies  are  to  be  sent  to  the  partners, 
and  a  period  is  fixed  for  the  examinattoa 
of  the  accounts  by  the  partners,  and  for  de- 
termining the  profit  and  loss  of  the  concern; 
fair  and  full  statements  of  the  partnership  and  of 
the  accounts  of  each  of  the  partners  shall  be  madfr 
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-ont  at  Liverpool  up  to  and  ioclosive  of  the  30th 
.April  in  each  year ;  then  copies  are  to  be  sent, 
and  so  on,  and  if  signed  and  approved,  are  not  to 
1)6  called  into  question.  The  whole  of  that  article 
therefore  comes  to  this,  that  yoa  are  to  make  oat 
an  annual  balance-sheet,  and  in  it  you  are  to  put 
on  one  side  the  assets  of  the  partnership,  and  on 
the  other  the  liabilitieo  of  the  partnenmip ;  and 
jon  are  to  ascertain  your  annual  profits.  When 
that  has  been  done,  what  is  to  oeoome  of  the 
aocoDnt?  That  is  pointed  ont  by  article  21 :  "With 
all  convenient  speed  npon  the  settlement  of  the 
aocoont  at  the  yearly  time  hereinbefore  appointed 
for  taking  the  same,  all  snch  sums  as  shul  appear 
upon  taking  snoh  account  to  be  the  net  gains  and 
]»(^t8  arising  ftrom  the  said  business  from  the 
commencement  of  the  partnership,  or  from  the 
time  np  to  which  the  last  previous  account  shall 
have  been  so  settled,  as  the  case  may  be,  and  also 
the  interest  which  shall  be  due  to  each  partner  on 
his  share  of  capital,  shall  be  carried  over  to  the 
credit  of  each  partner's  account  in  the  books  of 
the  Liverpool  firm."  Then  there  are  provisions, 
-as  we  should  expect,  for  drawing  ont  what  is  to 
tiieir  credit,  and  not  drawing  out  their  capital. 
Tha«  are  also  provisions  by  which  partners  can  be 
expelled  from  the  partnership,  or  may  retire ;  and 
iben  oomes  the  32nd  clause :  "  If  any  partner  for 
the  time  being  in  this  partnership  shall  die  or 
'Cease  to  be  a  partner  in  tne  concern  by  any  means 
whatever,  the  concern  shall  not  be  thereby  or 
thereupon  wholly  dissolved,  except  so  far  as 
regards  the  part;^  ^o  ^J^gt  or  ceasing  to  be  a 
partner  as  aforesaid,  but  the  account  between  such 
partner  or  his  representatives  and  the  house  shall 
be  adjusted  as  follows :  "  The  surviving  or  con- 
tinuing partners  shall  pay  to  the  representatives 
of  sncn  deceased  partner,  or  to  the  poity  who 
shall  so  cease  to  be  a  partner  as  aforesaid,  the  sum 
which  shall  appear  to  the  credit  of  the  party  so 
dying  or  ceasing  to  be  a  partner  as  aforesaid,  i^r 
t&  some  shall  have  been  adjusted  under  the  pro- 
'visicms  hereinbefore  contained."  That  refers  to 
some  provisions  for  ascertaining  his  share  of 
profits  for  what  I  will  call  the  bn>ken  part  of  the 
jear.  Then,  in  order  to  decide  what  tne  partner 
gdng  oot  of  the  partnership  is  to  receive,  yoa 
have  merely  to  take  the  aooonnt  and  find  the  sum 
pnt  there,  in  order  to  ascertain  what  the  som 
standing  to  his  credit  is  to  be.  Is  it  a  fair  con- 
struction of  these  articles  to  assume  that  in  taking 
the  annual  accounts  of  the  profits  of  the  concern 
the  parties  were  going  to  pnt  a  value  upon  the 
.goodwill,  BO  as  to  allow  each  partner  to  take 
year  by  year  ont  of  the  partnership,  the  amonnt  of 
his  share  of  the  value  ot  the  goodwill?  Now,  one 
cannot  help  feeling  that  no  mercantile  man  ever 
dreamt  of  snoh  a  thing.  It  is  not  aa  available 
asset  in  the  sense  that  you  can  draw  npon  it  or 
that  you  can  turn  it  into  money  or  pav  it  out  to 
the  partners ;  and  I  should  say  with  some  confi- 
dence that  no  one  ever  saw  such  a  thing  iu  a 
mendiaat's  acooants.  It  is  entirely  a  a  novel 
idea.  What  they  would  value  would  be  the  things 
"  ordinarily  capable  of  valuation,"  which  would 
'Hot  include  any  such  thing  as  goodwill.  It  would 
not  appear  in  the  account  of  assets  at  all,  and 
-consequently  when  you  ascertained  the  profits, 
nothing  would  be  put  down  for  increase  of  good'- 
win  if  it  did  increase,  and  nothing  woald  be 
•deducted  for  decrease  of  the  value  of  the  goodwill 
'if  it  decreased.    The  sum  which  would  be  pat  to 


the  credit  of  the  partner  in  his  aooonnt,  would  be 
entirely  independent  of  it.  Of  coarse,  if  the  words 
were  clearly  the  other  way,  these  considerations 
would  have  no  place,  but  as  I  read  the  words, 
their  natural  meaning  is  in  entire  accordance  with 
the  view  I  take  of  the  constmction  of  the  articles. 
The  article  says,  "  Which  may  be  in  their  nature 
susceptible  of  valuation."  Evetything,  in  a  sense, 
is  susceptible  of  valuation.  There  is  no  contin'- 
gency  which  can  be  named  which  in  one  sense 
cannot  be  valued.  As  has  been  said  in  another 
case,  the  value  of  a  thing  is  what  it  would  bring. 
If  put  up  to  aaction,  somebodv  might  bid  some'- 
thing  for  it ;  but  that  is  not  the  meaning  of  the 
words  here,  "  in  their  nature  susceptible  of  valuo* 
tion."  It  means  in  the  ordinary  mode  of  valuation 
adopted  by  commission  merchants  and  persons 
carrying  on  snob  a  trade  as  this.  It  appears  to 
me,  therefore,  when  you  look  at  the  words  fairly, 
that  they  entirely  corroborate  the  view  which  I 
have  taken  of  the  meaning  of  the  articles  indepen- 
dently of  a  criticism  of  the  words.  There  is  only 
one  other  observation  I  have  to  make.  These 
gentlemen  carried  on  this  business  for  years,  and 
made  annual  valuations  for  years,  and  in  no  single 
instance  did  they  value  this  goodwill.  They 
adopted  tho  very  plan  which  I  should  have  thougU 
a  priori  they  ought  to  have  adopted,  and  their 
practice  under  the  articles,  if  not  amounting  to  a 
new  article,  would  certainly  show  that  the  mode  in 
which  the  profits  were  to  be  ascertained  in  this 
business,  was  the  mode  of  not  calculating  the  value 
of  the  goodwill  For  these  reasons,  it  appears  to 
me,  the  direction  complained  of  in  the  decree 
should  be  strack  ont  and  the  appeal  allowed.^ 

Jaicbs,  L.J. — I  am  entirely  of  the  same  opinion. 
It  appears  to  me,  with  all  deference  to  the  view 
taken  by  the  learned  judge  below,  that  the  con- 
struction of  these  articles  is  reasonably  plain, 
looking  at  the  position  and  object  of  the  parties, 
and  the  words  of  the  several  articles.  The  impor- 
tant article  npon  whidk  everything  turns  in  this 
case  is  the  32nd,  to  the  effect  that  upon  a  party 
dying,  or  ceasing  to  be  a  partner,  an  accoant  be- 
tween such  partner  or  bis  representatives  and  the 
house,  should  be  adjusted  by  the  surviving  or 
continuing  parties  paying  to  the  representatives 
of  the  deceased  partner,  or  to  the  party  who 
should  cease  to  be  a  partner,  "  the  sam  which  shall 
appear  to  the  credit  of  the  party  so  dying  or 
ceasing  to  be  a  partner  as  aforesaid,  after  the 
same  shall  have  been  adjusted  nnder  the  provi- 
sions hereinbefore  oontoined  by  three  equal  instal- 
ments." How  was  that  to  be  adjusted?  "  Under 
the  provisions  hereinbefore  contained."  Every 
year  there  was  to  be  carried  to  the  credit  of  the 
partners  for  the  year  ending  the  SOch  April — to 
his  aooonnt — the  profit  of  the  year,  because  he 
woold  have  benn  credited  with  the  interest  on  the 
capital  of  his  account,  and  would  have  been 
debited  with  any  drawings  oat,  and  with  his 
share  of  the  loss  if  it  had  arisen.  But  the  account 
is  to  be  adjusted  with  reference  only  to  accounts 
which  were  to  be  taken  as  and  for  the  end  of  each 
year,  ending  the  30th  April.  What  was  to  be 
carried  to  his  credit  ?  Mr.  Oookson  was  obliged 
to  oonfess  that  it  would  not  be  consistent  with 
the  pr^tioe  or  with  reason  that  there  should  be 
carried  to  his  aocount,  so  as  to  enable  him  to  draw 
ont  from  it,  the  increased  value  of  the  goodwill  aa 
part  of  the  business  assets.  If  it  cocdd  not  be 
carried  to  his  account  for  the  purpose  of  being 
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drawn  oat  as  a  changing  thing,  it  ooald  not  be 
carried  to  hia  acconnt  for  any  other  pnrpose,  be- 
oanae  the  aooonnt  that  ia  to  be  made  witn  him  is 
to  be  one  accoant,  and  it  is  to  be  made  with  him 
as  the  one  npon  which  the  32nd  article  is  to  be 
bronght  into  operation.  If  the  goodwill  were 
capAble  of  any  valuation  at  all,  it  was  a  thing 
which  probably  had  a  small  valae  one  year  and  a 
greater  yalne  another  year,  increased  or  dimi- 
nished year  by  year  according  to  the  state  of 
trade^  in  the  conntries  in  wmch  the  firm  was 
carrying,  on  its  business,  and  according  to  the 
Tepntation  which  the  bonse  had  acquired  or 
haa  lost  for  integrity,  pnnctnality,  soWency, 
and  mercantile  prodence  ;  the  whole  of  which 
wonld  be  taken  into  consideration  in  the  goodwill. 
How  was  it  possible  to  suppose  that  that  waa  to 
be  valued  from  year  to  year,  and  that  they  were  to 
say  :  "Oar  goodwill  last  year  Was  worth  10,000{. ; 
this  year  it  ia  only  worth  90002. ;  then  carry  the 
10002.  to  profitand  loss ; "  or,  "  last  year  our  good- 
will was  only  worth  10,0002. ;  this  year  it  is  worth 
15,0002. ;  carry  the  50002.  to  profit  ''^P  That  seems 
to  me  to  be  somewhat  a  reduetio  ad  ab$urdum 
with  reference  to  bringing  it  into  the  accounts 
under  this  article,  and  when  you  come  to  look  at 
the  20th  article,  what  are  the  words  P  "  As  soon  as 
possible  after  the  30bh  day  of  April  in  each  year  of 
the  said  partnership,  a  full  and  general  account 
and  rest  shall  be  made  and  taken  by  the  partners 
for  the  time  being,  of  the  stock,  moneys,  debts, 
lands,  buildings,  footories,  and  other  the  estate  and 
effects  belonging,  due,  and  owing  to  this  partner- 
ship, and  of  BDcn  debts  and  liabilities  and  engage- 
ments as  shall  be  due  and  owing  from  or  by  this 
partnership."  Those  words  "  estate  and  effects," 
in  some  sense  might  properly  include  goodwill, 
but  beyond  all  question  their  tnie  meaning,  having 
regard  to  all  the  rest  of  the  'paragraph,  is  the 
estate  and  effects  which  are  available  for  the  pur- 
pose of  discharging  the  debts  and  liabilities. 
"  What  are  our  estate  and  effects  this  year  P 
What  are  our  liabilities,"  of  course,  including 
amongst  those  liabilities  the  capital  due  to  the 
severed  partners.  It  is  only  in  a  metaphorical 
sense  that  goodwill  can  be  said  to  belong  to  a 
partnership  in  that  way.  No  doubt,  under  a  dis- 
solution, it  may  be  capable  of  being  sold  with  the 
business. _  First,  the  business  ia  sold,  and  then  the 
goodwill  is  sold,  but  that  is  not  the  meaning  in 
which  the  estate  and  effects  include  goodwill. 
Those  words  are  followed  by  other  words  showing 
that  things  which  had  no  immediate  money  value, 
but  were  matters  of  valuation,  were  to  include 
only  those  matters  which  were  usually  taken  in 
oases  of  the  same  kind,  and  which  were  in  their 
nature  susceptible  of  valuation.  It  appears  to  me 
that  all  these  words  point  clearly  and  distinctly  to 
an  exclusion,  if  it  were  necessary  to  exclude  such 
an  imaginary  thing  as  the  changing  value  of  the 
goodwill  from  year  to  year.  I  think,  therefore,  it 
ought  not  to  have  been  taken  into  the  account. 
It  never  could  have  been  made  an  item  in  ascer- 
taining what  was  the  sum  due  to  the  credit  of  the 
partner  in  the  accounts  to  be  taken,  and,  if  not,  it 
is  by  the  very  terms  of  the  32nd  article  excluded 
from  the  principles  npon  which  the  account  is  to 
be  adjusted  between  the  outgoing  partner  and  the 
house. 

BsAMWsiji,  L.  J. — ^I  am  also  of  the  same  opinion. 
The  question  turns  upon  (die  construction  of  the 
20th  article,  and  it  is  whether  that  article  includes 


in  it  anything  in  the  nature  of  goodwilL  Now,  in 
order  to  see  whether  it  does,  one  may  properly 
consider  whether  it  was  likely  \hat  these  parties 
would  oontemplate  that  there  was  a  goodwill 
belonging  to  the  partnership  as  such.  I  can 
understand  that  there  is  a  goodwill  belonging  to 
the  partnership  whUe  it  subsists  in  this  sense,  that 
anyone  leaving  it  is  leaving  a  good  and  a  profitable 
thing  which  he  would  pay  money  to  join.  I  can 
understand  that  the  old-eatablisned  wcm  with  the 
well-known  names,  the  connection,  and  with  debts 
owing  to  it,  wonld  be  a  better  thing  for  a  man  to 

J'oin,  and  consequently  a  worse  thing  for  him  to 
eave,  than  a  new  concern  with  no  c6nneGtion  and 
no  debts  owing  to  it,  and  no  name.  In  that  sense 
there  might  b«  a  goodwill,  but  I  doubt  extremdy 
whether  praotioally  there  can  be  any  goodwill  to 
to  this  partnership  as  such,  so  that  npon  its  disso- 
lution it  would  sell  for  anything.  What  is  there 
to  be  sold  P  The  name  would  be  sold,  but  it  would 
not  preclude  any  of  the  old  partners  from  carrying 
on  business  at  the  same  place  in  the  partner's  own 
name,  as  I  understand.  If  the  debts  were  not 
sold  with  the  goodwill  there  would  be  nothing  to 
preclnde  the  partners  from  immediately  calling 
npon  all  the  debtors  of  the  concern  to  pay  at  once 
and  sooner  than  they  otherwise  would,  and  other 
rights  would  exist  on  the  part  of  the  parties  to  the 
dissolved  partnership,  of  such  a  character  that  no 
one  would  give  a  shilling  for  the  goodwill.  Under 
those  circumstances,  in  fact,  it  would  be  buying 
nothing  at  all.  If  you  were  to  suppose  that  they 
bought  the  connection  by  buying  up  the  debts, 
what  would  be  the  consequence  P  Possibly  half  a 
million  of  money  would  have  to  be  found  by  the 
purchasers,  or,  at  all  events,  an  enormous  sum  of 
money,  so  that  practically  you  would  not  find  a 
customer  for  such  a  thing  at  such  a  price.  I  think 
these  observations  are  important  for  the  purpose 
of  showing  that  it  ia  not  likely  this  partner- 
ship would  oontemplate  that  as  a  partner- 
ship they  were  possessed  of  a  goodwill,  that 
is  to  say,  a  valuable  goodwill  which  they 
oould  sell.  If  they  did  not  think  so,  it  is  ex- 
tremely unlikely  they  would  suppose  that  in 
the  event  of  any  man  being  expelled  he  should 
have  the  benefit  which  would  not  accrue  to 
him  supposing  there  were  a  voluntary  dissolution 
by  the  whole  firm.  It  seems  to  me  manifest, 
whether  we  look  at  the  object  for  which  the  acooont 
is  stated — that  is  to  say,  a  division  of  the  profits — 
or  whether  we  look  at  the  words  of  the  20th 
article,  it  was  not  intended  that  anything  in  tho 
nature  of  goodwill  should  be  taken  into  account. 
There  would  be  this  incongruity  in  it,  that  tha 
goodwill  would  last  only  as  long  as  the  partner- 
ship lasted,  and,  therefore,  if  the  parties  drew  out  on 
the  footing  that  there  was  a  goodwill,  when  they 
came  to  the  end  of  the  partnership  they  wonld 
find  that  they  had  got  nothing  at  all,  and  oonse- 
quently  there  would  be  a  serious  overdrawing. 
An  account  was  to  be  taken  of  the  "stocks, 
moneys,  debts,  lands,  buildings,  factories, 
and  other  the  estate  and  eSiectB  belonging,  dae, 
and  owing  to  this  partnership."  Now,  I  will  not 
say  that  "  effects  "  under  no  circumstances  would 
include  goodwill.  I  can  conceive  it  might,  but 
when  I  read  that,  and  in  connection  with  the 
words  "  susceptible  of  valuation,"  and  with  the 
objects  of  the  articles  generally,  it  is  dear  to  me  that 
it  was  not  intended  that  the  goodwill  should  be  in- 
duded  in  the  accounts  so  taken. 
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SrmNOS  AT  WBSTMINSTEB. 

Friday.  Nov.  29.  1878. 

(Before  Bbaxwxll,  Bbxr.  and  CofiroK.  L.JJ.) 

QxanrsB  abd   oxhibs  v.   Bbaklbt-Moosb  axd 

oiHus.  (a) 
Karme     wMwranM — (7%arier-par(y— JV«^M— D»- 
dueUontfor  MO-diMUi^e— IntwranM  otgoMntt  lou 
o/fitig}U~-'0''ndenmt«r*'  lidbHity. 
A  dutrtei-party  provided  for  paymmii  offiviglU  €U  a 
*p»e^ed  raie,  and  conttuMMa  eloiwe  that,  "  1/ 
My poriJoA  of&o  cargo  he  dMotnd  eea-damaged, 
ikefimght  on  eiiektea^iHaged  portion  to  he  two- 
tUrde^theaboMroie."  PlMii^^8,iheehart«rort, 
«fe»ted  on  ifuurcmee  "To  cover  only  the  one- 
thMloea  of fireightineoneequenee  of  tea-damage, 
ae  per  charter-party."    A  portion  of  ih»  cargo 
hteimte  teordamagei,  and  one-ihird  of  the  freight 
miyaU*  in  reepeet  of  that  portion  woe  deducted 
M  fiaini^Jiwn  the  whole  freight. 
Seld  faStming  the  deeition  of  Uenmam,  JJ,  that 
the  pciieg  ei^tiently  deierihed  the  eubjeet^mcUter 
intttred,  whiteh  «om  the  onoikird  loee  in  eonee- 
qyumet  of  eethdamiage,  and  not  the  whale  freiaht; 
emd  that  piaintift  were  entitled  to  recover  from 
«aefc  underwriter  enah  profortion  of  the  loe*  of 
freight  ae  the  amount  of  hie  itibeer%ption  hare  to 
the  whcie  «ttm  eubteribed. 
AiPiAi.  of  defendants  irom  a  judgment  of  Dennum 
1.  on  a  trial  with  a  special  jnry  at  GhiildhaU. 

The  action  was  to  reoorer  from  the  Bereral  de- 
lendaats.  who  were  nnderwriters.  sams  alleged  to 
be  dne  from  each  nnder  a  polioy  of  insarance  upon 
freight. 

Ilie  statement  of  claim  alleged  that  the  plaintifEs. 
who  were  shipowners,  agreed  by  charter-party  that 
aoB  of  their  ships  should  carry  and  deliver  a  cargo 
of  rice,  and  "  that  the  charterers  should  pqr  freight 
on  tme  delivery  of  cargo,  after  the  rate  of  32.  7f .  6d. 
per  ton,"  snbject  to  certain  dedactions.  The  charter- 
party  also  contained  a  pronsion  as  follows  : 

If  any  portion  of  the  oargo  be  deKvared  Bea-damaced, 
He  freicbt  on  saoh  aea-damaged  portion  to  be  two-thirds 
of  the  mbore  rate,  except  only  in  case  the  resael  shall  have 
bean  stranded. 

The  plaintiffs  also  entered  into  a  policr  of  in- 
■orance,  at  the  foot  of  which  was  the  following 
danse: 

To  oorer  only  one-third  loss  of  freight  in  oonaeqnenoe 
of  sea-damage,  as  per  oharter-paity,  nnlesa  the  snip  be 
stranded,  aiuik,  or  tramt. 

The  defendants'  names  and  the  amoont  of  their 
nspectire  subscriptioDs  were  written  under  this 
clause,  and  the  consideration  was  expressed  in  the 
pcdicy  to  be  10s.  per  cmt. 

The  cargo  was  carried  to  London,  and  there  dis- 
chained,  but  daring  the  continoanoe  of  the  risk  a 
portion  of  the  cargo  was  sea-damaged,  and  the 
plsintiSs  thereby  lost  one-third  of  the  freight  on 
thatportion.  The  total  freieht  on  the  cargo  was 
3817L16«.  3d.,  and  one-third  of  the  total  freight 
was  1^1. 12«.  Id.,  of  which  12001.  formed  the  sab- 
]cct  of  insarance  under  the  policy. 
,  The  one-third  of  the  freight  lobt  by  the  plain- 
tiffs on  the  eea-damaged  portion  of  the  cargo 
amonnted  to  2981. 15«.  id.  The  amount  therefore 
dne  or  payrf)le  nnder  the  policy  was  2731. 13*.  Sd. 

M  »«>o«irt  iif  w.  Anuioa,  asq.,  Bagistsfatlow. 


By  reason  of  the  premises  the  phuntiffB  alleged 
that  thev  had  become  entitled  nnaer  the  poliqr  to 
recover  from  the  defendants  so  much  of  2731. 1 3«.  8<I. 
as  was  proportionate  to  the  sums  for  which  the 
defendants  respectively  subBoribed  the  polioy. 

The  plaintiffs  claimed  the  specific  amoante  so 
calculated  to  be  due  from  eaA  defmdant  and  inte- 
rest thereon. 

The  defence,  so  ftr  as  is  material,  was  that,  as- 
suming the  total  freight  to  have  been  38171. 16*.  3d., 
and  the  amount  loet  to  have  been  2931. 15f.  7d., 
the  plaintiffs  were  entitled  nnder  the  polioy  to  the 
propBTtion  of  the  loss  -which  the  amount  insured 
bore  to  the  whole  freight  and  no  more,  and  that 
the  defendants  before  action  tendered  the  same, 
and,  on  the  plairitiffw'  refasal  to  accept  it,  paid  it 
into  court. 

By  parag^ph  5  it  was  alleged  in  the  alternative 
that,  at  the  time  of  effecting  the  poliCT,  it  was 
represented  by  the  plaintiffs  to  the  defendiuits,  and 
expressly  siirraed  between  them,  that  the  polioy 
should  apply  to  cover  the  whole  of  the  fiwight, 
and  that  any  claim  should  be  calcnlated  on  the 
whole  amount  of  freight,  and  not  on  one-third 
thereof,  and  that  the  defendants  executed  the 
policy  on  the  fiuth  of  such  representation,  and  that 
the  plaintiffs  were  endeavouring,  contrary  to  their 
representations  and  to  good  fiuth,  to  avail  them- 
selves  of  a  mistake  in  the  form  of  the  polioy. 

Issue  was  taken  on  this  defence. 

At  the  trial  the  only  qaestion  left  to  the  jury 
was  the  issue  raised  by  p&ragraph  5,  and  the  ^urr 
found  for  the  plaintiffs  on  this  issue,  and  n^ativea 
the  defendants'  allegations  in  paragraph  5. 

Denman,  J.  thereupon  ordered  judgment  to  be 
entered  for  plaintiffs  for  the  full  amount  of  their 
daim. 

The  defendants  appealed. 

Oohen,  Q.G.  and  J.  0.  Mathew  for  defisndants. 
— ^The  whole  freight  is  insured,  as  is  shown 
by  the  low  rate  of  premium ;  the  premium 
being  calculated  on  the  view  that  eaon  nnder- 
writer's  liability  is  determined,  not  by  the  pro- 
portion which  his  subscription  bears  to  the 
amount  of  the  loss,  but  by  the  proportion  which 
his  snbscripbion  besirs  to  the  total  amount  insured. 
It  is  an  insurance  of  the  whole  freight,  and  the 
plaintiffs  are  entitled  only  to  recover  under  the 
polioy  such  a  proportion  of  the  loss  as  the  amount 
insured  bears  to  the  whole  freieht.  An  under- 
writer, when  he  subscribes  a  policy,  never  agrees 
to  pay  on  a  proportion  of  loss,  but  always  on  a 
proportion  of  the  assured's  liability.  The  insur- 
ance here  is  against  the  contingency  that  the 
whole  freight  may  be  reduced  under  the  charter- 
party  by  one-third.  The  underwriter  compares 
the  amount  of  his  snbsoriptioc  with  the  assured's 
interest: 

Hendriekt  v.  AiutraUuicm  Inmranea  Oompanv,  L. 
Bep.  9  C.  P.  460. 
Secondly,  if  the  subject-matter  of  the  insurance 
was  not  the  total  might,  the  parties  were  never 
ad  idem  as  to  the  suoject-mattlr.  There  is  a 
patent  ambignity,  the  subject-matter  not  being 
sufScienUy  described,  and  therefore  no  contract : 
BojWm  v.  Wkiehtlhmu,  2  H.  *  C.  906;  33  L.  J.  160, 

Roll,  Q.G.  and  Witt,  for  plaintiffs,  were  not 
required  to  argue. 

Bbamwxll,  L.J. — I  think  this  is  as  plain  a  case 
as  oonld  well  be.    It  ia  possible,  however,  that 
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thero  may  be  some  underatftTidiTig  among  nader- 
writers  which  woald  cause  them  to  pat  a  constrac- 
tion  upon  this  policy  different  to  that  which  I  am 
about  to  pat.  I  think  it  is  plain  that  the  plaintiffs 
bad  fn^ntooming  to  them  which  might  oome  at  one 
or  other  of  two  rates.  If  the  cargo  arrived  safely, 
they  woald  get  one  )^m  on  the  whole  freight ;  if 
it  arrived  sea-damaged,  they  wonld  soff  er  a  deduc- 
tion of  one-third  in  reepeot  of  so  maoh  of  the 
cargo  as  was  sea-damaged.  The  plaintiffs  being 
desiroas  of  guarding  against  that  loss,  tbey  insure 
for  the  one-third  vaioe  of  the  freight.  It  is  the 
same  thing  aa  if  they  said,  "  We  will  insure  to  the 
amoant  of  6«.  8<2.  oat  of  every  pound  coming  to  ns 
as  freight"  The  words  of  the  policy  are  plain 
enoneh,  "to  cover  only  the  one- third  loss  of 
freight,  as  per  charter-party;"  and  the  charter-party 
expiaina  what  those  words  mean.  Mr.  Mathew 
argnes  that  this  is  an  insurance  to  cover  the  whole 
freight)  and  although  the  utmost  loss  can  only  be 
one-thu?d,  yet  he  says  that  the  plaintiffs  must 
insure  the  whole  in  order  to  cover  it.  He  says, 
also,  that  this  proposition  is  not  an  unreasonable 
onei  because  the  uitderwriter,  in  consideration  of 
the  shipowner  insuring  the  whole  freight,  takes 
one-third  only  of  the  premium.  That  seems  a 
roundabout  way  of  doing  it.  However,  no  such 
.  contract  has  been  made  out.  This  appeal  must  be 
dismissed. 

Bbeit,  L.J. — ^The  first  point  taken  is,  that  there 
is  no  description  of  the  subject-matter  insured, 
because  the  description  is  not  in  the  usual  plaoe 
in  the  policy.  Is  it  a  true  proposition  to  say  thali, 
because  the  sentence  is  not  in  its  usual  place  in 
the  policy,  therefore  this  is  not  a  true  description 
of  the  subject-matter  P  I  cannot  think  it  is  so. 
In  truth,  this  is  the  only  description  of  the  sub- 
ject-matter insured,  and  if  so,  what  is  that  subject- 
matter  ?  It  is  not  freight  other  than  freight  under 
the  charter-party,  because  no  other  freight  was 
under  risk.  It  is  shown  to  be  freight  under  the 
charter-party  by  the  reference  to  the  charter-party 
in  the  description  of  the  subject-matter  insured.  It 
is  said  there  is  no  insurance  of  loss,  bat  the  words 
are,  "  to  cover  one-third  loss  of  freight  in  conse- 
quence of  sea-damage."  That  refers  one  to  the 
-cnarter-party  to  find  out  what  was  the  subject- 
matter  of  insurance,  and  one  finds  that  freight 
.under  the  charter-party  is  to  be  payable  on  true  de- 
livery of  cargo,  at  so  much  per  ton.  'But  then  there  is 
*  further  particular  clause  in  the  charter-party,  that 
if  a  portion  of  the  cargo  is  delivered  sea-damaged, 
one-third  of  the  freight  on  such  portion  is  to  be 
deducted.  If,  then,  there  is  sea-damage,  there  is 
a  loss  apon  the  sea-damaged  portion  to  the  amoant 
of  one-third  freight.  Looking  at  the  policy,  the 
subject-matter  of  insnranco  is  described  to  be  the 
one-third  loss  which  accrues  on  the  charter-party 
under,  and  by  virtue  of,  the  above  clause.  The 
policy  refers  only  to  particular  loss  caused  by 
sea-damage,  and  that  is  the  sabject-nmtter  dt 
insurance.  Then  what  is  the  true  construction  of 
the  whole  polioy  P  When  once  the  subject-matter 
is  made  out,  every  part  of  the  policy  is  to  be  ap- 

flied  that  has  reference  to  that  subject-matter, 
t  is  said  that  some  parts  of  the  policy  could  not 
be  applied  to  such  a  subject-matter,  and  therefore 
that  it  is  not  the  subject-matter.  That  suggestion 
is  answered  by  applying  the  rule  of  construction  I 
have  just  mentioned.  This  and  similar  policies  are 
of  a  peculiar  nature, and  though  the  subject-matter 
of  inaBiauoe  is  aoonrately  defined,  the  quantity  of 


I  it  is  not  ascertained  until  the  loss  has  occurred. 
It  seems  to  me  that  the  only  loss  that  could  be 
recovered  under  the  policy  ifi  a  total  loss.  If 
there  is  a  total  loss,  then  the  insurer  is  liable  to 
the  full  amount  of  his  subscription.  I  think  that 
he  is  so  liable  in  the  present  case.  The  ordinary 
manner  of  calculating  such  a  loss  ought  to  M 
applied,  and  I  am  of  opinion  that  the  ptaintifls  are 
entitled  to  recover  the  amoant  of  it. 

Cotton,  L.  J. — The  questions  are,  whether  there 
is  a  sufficient  description  of  this  sabject-matter 
insured,  whether  that  subject-matter  is  the  total 
loss  sustained,  or  whether  the  underwriters  have 
a  limited  liability  in  respect  of  another  8abge<^ 
matter.  Now  I  have  no  doubt  on  the  oonstmction 
of  the  charter-party.  It  is  clear  that,  if  the  oargo 
arrives  safely,  the  whole  freight  would  be  payable, 
but  if  any  part  arrives  sea-damaged,  then  thei*  is 
to  be  a  deduction,  in  respect  of  that  part,  of  one- 
third  freight.  I  find  that  there  is  in  the  policy  a 
refsrenoe  to  the  subject-matter  insured,  whioh  ts 
to  be  the  difference  between  the  full  freight  and 
the  freight  payable  if  the  cargo  arrives  sea- 
damaged.  The  words  "to  oover  only  the  one- 
third  loss  of  freight  in  oonseqaenoe  of  seik-danuige, 
as  per  charter-party,"  are  not  an  inapt  deaeription 
of  the  subject-matter  insured.  I  am  at  opinion 
that  our  judgment  should  be  for  the  plaintiffs. 

JudgntmU  eeffirmei. 

Solicitors  for  plaintiffs,  Pntehard  and  Son. 

SolicitorB  for  the  defendants,  Walttm,  B»bh,  and 
Waiton.  

Bee.  5  and  6, 1878. 
(Before  Bkauwell,  Bbett,  and  Cotton,  L.JJ.) 

EutSLtl  AND  OIHEBS  V.  CoBBIB.   (a) 

Liquidaiion^-Biseharge — Omission  ofarediior  from 
ddttor's  ttalement — Right  nf  action  —BanJemptfy 
Act  1869  (32  ^  33  VicL  e.  71),  «.  125. 
A  debtor  wko  hae  obtained  kit  diaekarge  in  Ugwdor 
tion  proeeedingt,  wnder  eeet.  125  of  tk«  Bank- 
mptoy  Ael  1869,  ie  not  liable,  *»  reject  of  a  dM 
provable  in  tke  Uqvidation  at  ikeetutofa  erMtM 
V)ko,vriikovt  fravid,  wot  omitted  from  tke  debtor's 
statement  of  affairs,  and  kad  no  notice  of  ike 
liquidation.  Decision  of  Lindley  J.  affimted. 
Appeal  from  a  judgment  of  Lindley  J. 

The  plaintiffs  were  solicitors,  and  the  action 
was  to  recover  264J.  5».  8d.  for  professional  services. 
The  defendant  pleaded  that  on  Dec  9,  1878,  after 
the  time  when  the  plaintiffs'  claim  was  alleged  to 
have  accrued,  the  defendant  being  unable  to  pay  his 
debts,  filed  his  petition  in  the  Cooatv  Court  of 
Hampshire,  holden  at  Newport  and  Byde,  praying 
for  a  liquidation  of  his  affairs  by  arrangement  or 
composition ;  that  thereupon  a  spenial  resolution 
of  the  defendant's  creditors  was  duly  passed  for 
liquidation  by  arrangement,  that  sudi  resolutioa 
was  duly  registered,  and  that  the  defendant  duly 
obtwned  bis  discharge. 

Beplioation,  that  the  plaintiffs  were  not  in- 
serted in  the  list  of  creditors  delivered  by  the 
defendant  to  the  registrar  of  the  County  Courts 
pursuant  to  the  provisions  of  the  Bankruptcy  Act 
1869 ;  that  notice  of  the  first  meeting  of  creditors 
was  not  given  to  them ;  that  they  neither  voted 
nor  provod  their  debt,  nor  received  a  dividaod 
thereon  under  the  naid  liquidation  proceedings,  of 
whioh  they  had  always  been  altogether  ignorant. 

(a)  Besccted  b;  W.  Aituaas,  Ssa.,  BuzMs-atlAii. 
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lasae  was  joined  upon  this  replication. 

At  the  trijJ,  on  July  20, 1878,  before  LincUey,  J. 
and  a  common  jnryi  the  facts  as  stated  in  the 
pleadings  were  admitted,  and  the  plaintiffs'  coonsel 
aobmitted  to  a  verdiot  for  the  defendant,  ad- 
mitting that,  BO  far  as  that  court  was  concerned, 
the  ease  was  governed  by  Heather  t.  Webb  (see 
note  to  the  report  in  the  conrt  below  of  Ellmslie  y. 
Corria,  39  L.  T.  Eep.  N.  S.  107 ;  and  L.  Bep.  2  0. 
P.  DiT.  1). 

The  plaintifEa  now  appealed. 

HertiMl,  Q.O.  and  F.  0.  Onmp  for  plaintiffs.— 
Saot.  185  (rf  the  Bankraptcy  Act  1869  (a)  does 
Dok  operate  to  bar  the  claims  of  creditors  who 

M  Saot  laS  of  theBuikniptqy  Act  1868  (32 &33  Yiot. 
c  niporidas  for  the  liqnidation  by  amuigemaiit  of  the 
a&izB  of  a  debtor  unable  to  pay  his  debts. 

3nb-aeot.  1  enables  tbe  debtor  to  oall  a  general  meeting 
of  Ida  oreditors,  and  imoh  (general  meetmg  may,  by  a 
oal  leoofaition  aa  daftned  in  the  Aot,  deckre  that  the 
B  a<  tiie  defator  ate  to  be  liquidated  by  aizange- 
,  and  Bot  in  banlm^toy,  and  naf  appoint  a  trostee 
-with  or  without  a  oommittse  of  inspection. 

By  sab-aect.  3 :  "  The  debtor,  nnless  prevented  by 
SKkneas  or  other  oanse,  satiafaotorjr  to  snoh  meeting, 
■haBbe  pnaent  at  the  meetii^  at  whioh  the  speoial  reeo- 
IntioD  ia  panned,  lad  shall  answer  any  inqniiisa  made  of 
tiim  and  he,  or,  if  he  is  ao  prerented  from  being  at  snoh 
raeating,  some  one  on  his  D^bialf,  shall  prodnoe  to  the 
meeting  a  etatement  showing  the  whole  ot  his  assets  and 
debts,  and  the  names  and  E^dresses  ot  the  oieditors  to 
^rbaan  his  debts  are  dne." 

By  Sttb  seot,  9:  "The  proTinons  of  this  Act,  with 
laqieat  to  ti»  .  .  .  diaoharge  of  a  bankrapt  .  .  . 
sUl  not  awly  in  the  case  of  a  debtor  whose  affairs  are 
under  CxpudktiDn  by  arrangement ;  but  Hie  close  of  the 
bqnidation  may  l>e  flxe^  and  the  discharge  of  the 
dawor  may  be  granted  bj  a  special  resolntion  of  the 
creditova  in  genecal  meeting,  Ac.** 

Bf  sob-fleet.  10 :  "  The  trustee  shall  report  to  the 
ragistiar  the  disohaige  of  the  debtor,  and  a  oertifioaia  of 
snch  diatdiaige  given  by  the  registrar  shall  have  the 
same  effect  as  an  order  (a  discharge  given  to  a  bankmpt 
under  this  Aot." 

Sect.  136  provideB  regulations  for  the  arrangement  of  a 
debtor  unable  to  pay  his  debts,  by  composition,  and 
enaota  that  the  creditors  may,  by  an  extraordinary  reao- 
hition  passed  by  a  majority  in  number  and  three-fourths 
in  value  of  the  oreditors  of  the  debtor  assembled  at 
a  general  meeting,  to  be  held  in  manner  prescribed  in 
tka  Aot,  lasolveuat  a  composition  shall  be  aocepted  in 
satiafaotian  of  the  debts  due  to  them  from  the  debtor. 
Tlwaeetion  farther  enacts  that  "the  provisions  of  a 
oompoaition  aoee|pted  b^  an  extraordinarjy  resolution  if 
pursnanoe  of  this  section  shall  be  binding  on  all  the 
oceditora  wlioae  names  and  addresses  and  the  amount  of 
the  debts  doe  to  whom  are  shown  in  the  statement  of  the 
dabtor,  pmdneed  to  the  meeting  st  whioh  tiie  leeolution 
has  paaasd,  bat  shall  not  affect  or  prejudice  the  rights  of 
an  other  crreditors." 

By  sect.  127 :  "  The  registration  by  the  registrar  of  a 
speoal  resolntion  of  the  creditors  on  the  occasion  of  a 
hqiddatioB  by  arrangement  under  part  6  of  thia  Act,  or 
of  an  extraordinary  reaolntion  of  the  creditors  on  the 
ocoaaian  ot  a  composition  nnder  the  7th  part  of  this  Axit, 
shall,  in  tba  absenoe  of  fraud,  be  oanoluaive  evidence 
that  snoh  resolutions  respectively  were  duly  passed,  and 
aU  the  reqniaitions  of  thia  Act  in  req^eot  of  snoh  reso- 
lutions complied  with." 

By  rule  289  of  the  General  Bales  of  1870,  made  in  pnr- 
saamae  of  the  BankmpUgr  Act,  1869 :  "  Every  ore<utor 
in  reqieot  of  a  provable  debt  shall,  in  the  event  of  a 
Kquidation  by  amnaameat  being  resolved  upon,  be 
abaolataly  reatzained  from  oommanning,  or  continuing,  or 
ettgrdag  any  proceedings  whatever  against  the  debtor  or 
his  profwrty,  notwithstanding  that  such  creditor  has 
not  reoeivea  notice  of  the  general  meeting,  unless  the 
eenrt  shall  be  ot  opinion  that  snoh  creditor's  rights  have 
lawai  limjmliiiially  sITiii  liiil  by  the  resolution,  and  that  the 
tatalu  wobM  yield  a  larger  dividend  if  administared  in 
bsiaLi  uplcj . " 


have  Hot  assented  to  the  liquidation.  Theliqoi- 
dation  proceedings  conid  not  be  pleaded  in  wur 
to  any  creditor's  olaim  ;  at  all  events,  they  coald 
not  be  so  pleaded  to  the  claim  of  a  creditor  with- 
out notice  of  the  meetine  of  creditors,  and  whose 
name  is  not  inserted  in  the  statement.  Snb-sects. 
9  and  10  of  sect.  125  contain  speoial  proriBionB  for 
the  discharge  of  a  debtor  in  liquidation,  which 
differ  from  those  with  reference  to  a  discharge  in 
bankruptcy.  There  is  this  difference  also,  that  in 
liquidation  proceedings  the  oreditors  have  to  be 
satisfied,  instead  of  tne  court  as  in  bankruptcy. 
Snb-sect.  3  of  sect  125  is  peremptory  that  all  the 
names  of  the  oreditors  shall  be  inserted  in  the 
debtor's  statement.  A  similar  provision  to  that 
contained  in  seot.  126,  with  respect  to  composi- 
tion proceedings,  that  creditors,  whose  names  are 
omitted  from  the  statement  are  not  bound,  onght 
to  be  implied  in  seot  126.  Rule  289  of  the 
General  Rules  of  1870  shows  that  the  debtor  can- 
not plead  the  liquidation  proceedings  in  bar ;  he 
must  apply  to  the  court,  as  he  would  have  to  do 
in  bankruptcy,  in  order  to  have  the  action  re- 
strained. The  decision  of  Lord  Coleridge  in 
Heather  v.  Webb  (swp.)  was  wrong,  and  ought  to 
be  overruled. 
Fetheram,  for  the  defendant,  was  not  heard. 

B&AMWBLL,  L.J. — I  think  this  case  is  a  very 
plain  one.  I  understand  the  question  to  be  this. 
The  Aot  speaks  of  a  discharge  in  liquidation  as 
having  the  same  effect  ae  a  discharge  in  bank- 
mptoy.  Registration  is  tiAen  as  a  proof  that 
everything  has  been  done  aa  the  Aot  dtrects,  and 
everything  has  taken  place  which  can  make  vsdid 
the  proceedings  under  the  Aot.  It  is  said  that 
there  is  an  implied  exception  to  these  general 
provisions,  and  that  the  debtor's  discharge  is  not 
a  discharge  to  a  creditor  with  no  notice  of  the  gene- 
ral meeting  of  creditors  under  seot.  125,  and  whose 
name  has  not  been  inserted  in  the  debtor's  state- 
ment. Now,  if  that  exception  is  not  expressed  in 
terms  in  the  Act,  nothing  but  the  most  cogent 
necessity  could  justify  us  in  holding  that  it  must 
be  implied.  I  see  no  reason  for  implying  any  such 
exception.  If  Mr.  Hersohell's  admission  is  correct, 
that  although  the  creditor's  name  is  left  out  of  the 
statement,  and  'he  has  had  no  notice,  he  can  still 
prove  for  his  debt  under  sub-sect.  5,  and  get « 
benefit  out  of  the  liquidation,  it  seems  to  me 
almost  an  inevitable  oonolasion  that  the  debtor 
ought  to  be  left  at  liberty  to  leave  ont  a  creditor's 
name  in  his  statement.  Suppose  he  bona  fid» 
disputes  the  debt ;  he  is  surely  not  bound  to  insert 
the  creditor's  name  in  the  statement  if  that  is  th» 
case.  Whether  that  is  so  or  not,  I  really  can  see 
no  reason  whatever  for  putting  the  snggeeted 
exoepticm  in  the  Act ;  although,  no  doubt,  it  inay 
seem  hard  on  the  creditor  who  has  not  had  notice, 
and  is  not  in  the  same  position  as  the  other  credi- 
tors whose  names  are  in  the  statement,  yet  he  is 
mndi  in  the  same  plight  as  be  would  be  if  the 
discharge  had  been  in  bankruptcy.  He  is  in  the 
same  plight  as  in  bankruptcy  with  two  differences  : 
first,  that  proceedings  in  bankruptcy  do  not  de- 
pend upon  the  voting  of  the  creditors,  whilst  in 
liquidation  they  do  ;  and  secondly,  in  bankruptcy 
there  is  no  provision  for  a  particular  notice  to 
some  creditors,  whereas  in  hquidation  there  is. 
But,  to  my  mind,  these  provisions,  whioh  only  show- 
how  a  creditor  is  to  be  summoned,  and  why,  do 
not  afford  any  sufficient  reason  for  putting  into 
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the  Act  the  ezoeption  contended  for.    If  it  was 

Sat  in,  the  insertion  of  creditors  whose  claim  the 
ebtor  dispntes  ooald  not  be  said  to  be  a  condition 
precedent  to  the  debtor's  right  to  a  discharge. 
The  words  in  this  Actare express  that  the  discharge 
shall  be  a  discharge  to  the  debtor  of  all  his  debts, 
and  I  am  of  opinion  there  is  no  reason  for  patting 
in  the  impUed  exception  soKgested.  The  plain- 
tiSa  are  then  driren  to  the  otner  point,  whicn  was 
argued  mainly  by  ICr.  Cramp.  He  says,  sapposing 
no  implied  exception  of  the  kind  snggested,  yoa 
cannot  leave  a  creditor's  name  oat  (nyonr  state- 
ment, and  then  plead  the  liqaidation  proceedings 
in  bar  to  his  claim,  bat  yoa  must  go  to  the  coart 
under  rale  289  and  have  his  action  restrained; 
and  Mr.  Cramp  says  that  tiime  is  a  reason  for 
the  law,  becaase,  if  the  debtor  went  to  the  coart 
under  role  289,  the  creditor  woald  set  the  same 
share  of  the  debtor's  estate  as  the  other  creditors 
rrho  had  assented  to  the  liqaidation.  Bat  rale 
289  seems  to  me  not  applicable  here;  it  applies 
where  an  action  is  biroaght  or  oontinaed  after  the 
resolation  has  been  passed  by  the  creditors,  and 
before  the  discharge  of  the  debtor,  and  it  applies 
as  well  to  creditors  who  have  received  their  notice 
as  to  all  others.  The  reason  of  the  thing  and  the 
]angaage  of  the  Act  are  so  clear,  that  I  think  the 
case  is  very  plain  and  that  the  appeal  mast  be 
dismissed. 

Bkeh,  L.  J. — I  do  not  think  oar  decision  in  this 
case  at  all  prevents  the  coart  from  acting  in  any 
case  where  there  has  been  frand  on  the  part  either 
of  the  debtor  or  of  the  creditors  who  nave  been 
sammoned  to  the  general  meeting.  If  there  was 
fraad  by  or  towards  the  creditor  who  attended  the 
meeting,  the  proceedings  in  liqaidation  might  be 
entirely  set  aside;  nor,  if  the  debtor  fraadalently 
and  purposely  left  oat  a  particular  creditor  from  his 
statement,  do  I  think  the  creditor  could  be  pre- 
vented from  soin^  him.  Here  there  was  no 
frand,  but  an  omission  accidental  and  bond  fide  of 
the  creditor's  name  from  the  statement.  The 
vrords  of  sect.  125  are  entirely  general ;  it  is  sng- 
gested that  we  oaght  to  add  an  exception  to  those 
general  words.  The  answer  seems  to  me  clear, 
that  in  the  very  next  section  of  the  Act,  when  the 
Legislature  intended  to  pat  in  their  exception 
they  do  so  in  express  terms.  It  is  a  canon  of 
constrnction  that,  where  yoa  find  the  Legislature 
omitting  a  thing  in  one  part  of  an  Act  and  deal- 
ing_  with  it  in  another,  you  mast  take  it  that  the 
omission  was  intentionally  made.  It  was  so  here. 
The  words  in  sect.  125  being  general,  we  cannot 
imply  an  exception,  which  in  sect.  126  is  made  in 
express  terms.  Mr.  Cramp  founded  an  argument 
on  rule  289,  but,  although  I  admired  his  ingenuity, 
it  is  to  my  mind  clear  that  the  rule  applies  only  to 
the  time  between  the  resolution  and  the  disohar^, 
and  does  not  apply  here  where  the  action  is 
brought  after  the  debtor's  discharge  has  been 
obtained. 

Cotton  L.J. — I  am  of  the  same  opinion.  The 
question  in  this  case  is,  whether  the  debtor's  dis- 
char^  can  be  pleaded  in  bar  to  an  action  by  a 
creditor  who  has  had  no  notice  of  the  meeting,  and 
whose  name  has  not  been  inserted  in  the  debtor's 
statement.  It  is  conceded  that,  the  omission  was 
not  frandnlent.  I  quite  agree  that  in  construing 
the  provisions  of  an  Act,  or  in  giving  effect  to 
what  is  done  nnder  it,  we  are  bound  to  see  that 
those  provisions  which  declare  what  it  is  essential 
to  do  in  order  to  obtain  the  benefit  of  the  Act  are 


fulfilled— not  strictly  fulfilled  to  the  letter,  bat 
reasonablv  fulfilled.  N^ow,  fraud  being  out  of  the 
question  here,  we  must  take  it  that  the  creditor's 
resolution  was  duly  passed,  and  the  reqairements 
of  the  Act  oomplied  with — that  is  to  say,  what  has 
been  done  must  be  taken  to  be  a  good  discharge  of 
the  debtor  under  sect.  125,  with  the  result  that  all 
consequences  of  a  good  discharge  follow.  Then 
sub-sect.  10  of  sect  125  enacts  that  the  certificate 
of  discharge  pven  by  the  reg^istrar  shaU  have  the 
same  effect  as  an  order  of  discharse  given  to  a 
bankrupt  under  the  Act.  If  that  is  so,  it  is  nn- 
donbtea  that  a  discharge  in  the  case  of  bankruptcy 
would  be  an  effectual  bar  to  the  claim  of  any 
creditor,  although  he  had  no  notice,  and  his  name 
was  not  in  the  debtor's  statement.  What  is  there 
that  gives  it  a  different  effect  in  U(;^aidatioa  pro- 
ceedings P  It  was  first  argued  that  in  liquidation 
the  discharge  would  not  be  pleadable  in  bar  as 
against  the  claim  of  any  creditor  even  with 
notice.  In  my  opinion  there  are  no  grounds  what- 
ever for  that  argument.  It  would  be  setting 
aside  the  clear  words  of  the  Act.  The  only  justi- 
fication for  the  contention  is,  that  there  are  no  pro- 
visions as  to  discharge  in  Uquidation  as  there  are 
in  bankrnptcy.  Bule  289  was  referred  to  in  sup- 
port of  that  position.  In  my  opinion  that  rule 
does  not  in  any  way  derog[ate  from  the  effect  of  a 
discharge.  [His  Lordship  here  read  the_  rule.] 
The  proper  constrnction  of  that  rule,  in  my 
opinion,  is  that  after  resolutions  passed,  and 
beforo  discharge,  no  creditor  shall  be  admitted  to 
dispute  the  resolution,  or  enforce  proceedings 
against  the  debtor,  although  sach  creditor  has  not 
had  notice,  unless  the  court  are  of  opinion 
that  the  creditor's  rights  have  been  preja- 
dioially  affected  by  the  resolution.  I  take  it,  there- 
foro,  that  this  discharge  is  pleadable  in  bar — there 
being  no  frand — as  against  the  claim  of  any 
creditor.  In  sect.  126  thero  is  a  special  enact- 
ment that  the  provisions  of  a  composition^  shall 
bind  creditors  only  whose  names,  &o.,  are  in  the 
debtor's  statement ;  that  is  to  say,  the  discharge 
under  that  section  is  a  bar  as  rogfards  those  credi- 
tors, and  those  creditors  only,  who  ara  there 
named.  It  is  very  reasonable  that  when  such 
power  is  given  to  creditors  there  should  be  a  bar 
only  as  to  those  who  have  had  notice,  and  are 
named  in  the  statement ;  bnt  as  respects  liquida- 
tion the  Act  only  applies  the  machinery.  In  my 
opinion  we  must  give  these  provisions  the  same 
effect  with  respect  to  a  dischvge  in  liquidation  as 
in  bankrnptqr,  and  this  appeal  ^onld  be  dismissed. 

Afpwd  dMmwsecL 

SoUoitan  for  plaintiffs,  ElnuUn,  Fortyik,  and 
Stdgwiek. 

Solicitor  for  defendant.  Ley. 
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dioeete,  that  (h»  redor  ofhitparish  had  affgnded 
ogamtt  Ote  law*  eedetuutieal.  The  bishop  do- 
ubted to  ittue  a  eommistion  for  the  fmrpote  of 
making  mqmry  a$toih»  groands  of  rudi  ehearge, 
for  the  «gpr»*$ed  rwuont  that  the  repeated  faUuree 
•■»  legai  proeeedmge  of  this  kind  had  tended  to 
eooer  <Aom  eoneemed  in  them  with  ridieule,  and 
to  Mng  the  Ohurek  inio  contempt ;  that  the  redor 
woM  ofadvaneed  age,  and  toot  held  in  respect  and 
lone  ;  and  thai  the  tJtarge  was  made  in  opposition 
to  the  wish  of  the  majority  of  the  parishwners. 
Sdd,  v^pon  a  rule  for  a  rnandamus,  that  the  reasons 
alleged  by  the  b*shop  did  not  justify  him  in  de- 
eUning  to  exercise  his  office  at  the  instance  of  a 
paritkioitor  under  this  section  i  and  that  the 
eourt,  in  the  enertite  of  its  discretion,  would 
eompii  him  to  proceed. 

This  was  a  mle  nisi  tort^mandamus  directing  the 
Biskop  of  Oxford  to  issne  a  oommiasion  fbr  the 
porpose  of  making  inqniry  m  to  the  sproonds  of 
a  chu;ge,  inade  by  the  applioant,  Frederick  G. 
Jalina,  a  paiishioner  of  Clewer,  in  the  ooonty  of 
Berks,  of  certain  oSenoes  under  the  ecclesiaatiaal 
law,  againat  the  Ber.  T.  T.  Carter,  the  rector  of 
the  said  pariah  of  Clewer. 

On  the  11th  July  1878  the  applicant  made  a 
complaint  by  letter  to  the  bishop  of  certain  alleged 
ille^  praotices  by  the  rector  at  the  celebration  of 
the  Holy  Commonion.  The  bishop  acknowledge 
the  receipt  of  this  letter,  and  promised  considera- 
tion thereof,  on  the  following  day ;  and  on  the  9th 
Aug.  the  i^pUcant's  solicitors  wrote  to  the  bishop 
asking  the  reaolt  of  his  consideration. 

On  the  10th  Aug.  the  bishop  wrote  to  the  appli- 
cant's BoIidtoiB  as  follows : 

la  ivply  to  TOTiT  letter,  I  oan  only  8>7  that  I  luve  not 
ntbeanableto  wtisfr  mysdf  satotbebestwayof  dad- 
far  with  tb«  oomplaint  to  whioh  it  lefera.  The  repeated 
oeeanreaoe  of  tsUiuea  ivoAag  the  last  few  yean  in  the 
eoodnot  of  legal  prooeedinga  of  this  kind  has  had  a  ten- 
dency to  ooTer  au  penona  oonoemed  in  them  with  ridi- 
Mle,  and  to  bring  on  the  Chnroh  iteelf  aome  oontempt, 
yMeh  I  Wttnld  not  willingly  inereaae.  Inthiaaaaelhare 
fatthar  to  oonsidar  that  ua  oomplaint  it  made  in  oppoai- 
tion  to  tha  atronglymiuieaaud  wiah  of  the  gnat  muority 
<<  the  pariahiowara,  and  that  the  person  oomphunsa  of  la 
a  elagrmaa  in  adranoed  yean  generally  napeoted,  and 
eran  belored,  by  thoae  who  know  him.  I  mention  theaa 
ciniiuDataiicea  not  aa  affording  any  answer  to  yonr  oom- 
pUnt,  hot  aa  reaanna  which  impoee  npon  me  the  dnt^of 
tiUag  naaanal  earn  in  deniding  on  the  eonne  which  I 
OT^t  to  adopt. 

On  the  23rd  Oct. 
cation    fWnn   the 
wrote: 


,  in  answer  to  a  farther  appli- 
solicitom,   the  bishop   again 


My  fotBier  letter  will  hare  explained  to  yon  in  genanl 
flia  oonaidaiatkma  which  impoee  the  dnty  of  extreme 
«Mtiaa  apon  me  in  the  BMtter  of  oomplaint  prdeaaionally 
mtrnated  to  jon.  Farther,  I  am  led  to  beuere  thatpro- 
•aadiugs  will  ;be  taken  aa  to  the  late  jndgmeot  erf  tiM 
Oonit  of  Qoevi'a  Bandi  whidh  may  affect  the  exeroiie  of 
tte  joziadiotian  of  the  Coort  of  Arches  and  of  the  Jndioial 
Oommittee  of  ibe  Privy  Connoil  in  aome  important 
napeeta.  While  theae  are  pending,  I  am  nnwilling  to  add 
to  the  huge  amoant  of  ooatv  and  abortive  litigation  from 
wUoh.the  Chnroh  haa  already  sotfered  bo  mnch  diacredit. 

On  the  12th  Not.  the  solicitors  wrote  to  the 
tnahop: 

We  an  iaatnuted  to  aak  yonr  Lordship  for  a  definite 
r*^  to  onr  olienfa  appUoation  to  yonr  Iiordahip  either 
y.Mane  a  oommiaaion  for  the  pnrpoae  of  making  Inqni^ 
intD  the  gsonnda  of  the  chargea  aet  ont  in  the  implication 
•rtoaeadtheoaaeby  lettanot  reqneattothe  Conrtof 
Appeal  «f  the  pRmnoe,  to  be  there  beard  and  detarmiaed 
«  aesoadaaoe  with  the  proriaions  of  tha  Aet. 


To  this,  on  the  14th  Nov.,  the  bishop  replied  aa 
follows : 

In  reply  to  yonr  note  I  oan  only  refer  yon  to  my  former 
latter.  Aa  no  change  haa  ooonrred  in  the  state  of  things 
in  view  of  which  that  letter  was  writtoi,  I  have  nothing 
to  add  to  it.  I  am  not  aware  that  then  was  any  ohaonrity 
in  the  Ungnage. 

On  the  22nd  Jan.  1879  this  rale  nisi  for  a  man- 
damns  was  granted  on  the  application  of  A.  J. 
Stephens,  Q.O.  for  the  applicant. 

Feb.  27  and  28. — The  Bishop  of  Oxford  in  person 
showed  caase  against  the  role. 

Charles,  Q.C.  and  PhiUimore  also  showed  caase 
on  behalf  of  the  Bector  of  Clewer. 

A.  J.  Stqfhens,  Q.O.  and  Jeune  supported  the 
rnle. 

The  argnments  and  the  authorities  discussed 
sufficiently  appear  in  the  judgment  of  the  court. 

Our.  adv.  vuU. 

March  8. — Cocebubit,  C.J.  delivered  the  judg- 
ment of  himself,  Field  and  Mtmisty,  JJ. — This 
was  an  application  for  a  writ  of  mandamus  to  the 
Lord  Bishop  of  Oxford,  directing  him  to  issue  a 
commission  under  8  &  4  Yict.  c.  86,  to  inquire 
into  the  matter  of  a  complaint  of  Frederick  G. 
Jnlius,  Doctor  of  Medicine,  a  parishioner  of  the 
parish  of  Clewer,  in  the  oounty  of  Berks,  and  a 
member  of  the  Church  of  England,  against  the 
Bev.  Thomas  Thellusson  Carter,  rector  of  the  said 
parish,  for  offences  ag^ainst  the  laws  ecclesiastical 
tn  respect  of  unauthorised  deviations  from  the 
ritual  of  the  Church  in  the  Communion  Service 
and  the  use  of  unauthorised  TestmentB.  The  com- 
plaint was  in  due  form,  and  it  must  be  taken  that 
the  instances  of  alleged  departure  from  the  estab- 
lished  ritual  set  forti^  in  the  complaint  were  accor- 
ding to  the  law  as  it  had  been  laid  down  in  the 
decisions  of  the  Judicial  Committee  of  the  Privy 
Council  offences  against  the  ecclesiastical  law,  and 
therefore  within  the  statute.  The  bishop  has 
declined,  however,  to  issue  the  commission  as 
required,  assigning  as  a  reason,  not  that  the  matters 
complained  of  were  not  offences  against  the 
ecclesiastical  law,  or  were  of  too  unsubstantial  and 
trivial  a  character  to  call  for  inquiry,  but  restingr 
his  refusal  on  the  ground  tbat  the  repeated 
faUures  which  had  ooonrred  during  the  last  few 
years  in  legal  proceedings  of  this  kind  had  had  a 
tendenqr  to  cover  those  conoemed  in  them  with 
ridicule  and  to  bring  the  Church  itself  into  con- 
tempt, as  well  as  on  the  advanced  age  of  the  incum- 
bent, the  respect  and  love  in  which  he  was  held, 
and  the  foct  that  the  complaint  was  made  in  oppo- 
sition to  the  expressed  wish  of  the  great  majority 
of  the  parishioners.  The  writ  of  mandamus 
being  applied  for  under  these  circumstances,  these 
thiee  questions  present  themselves :  1.  Assuming 
the  Church  Discipline  Act  (3  &  4  Vict.  c.  86),  the 
statute  upon  which  this  application  is  founded,  to 
be  still  in  toroo  in  such  a  case,  is  it  obligatory  on 
the  bishop,  as  a  matter  of  statutory  duty,  to  issue 
a  commission  as  prayed  for,  with  the  alternative 
of  sending  the  cause  to  the  Court  of  Arches  in  the 
first  instance ;  or  is  it  in  his  discretion  to  refuse 
to  institute  any  further  proceeding  P  2.  Is  the 
Act  in  question  still  in  force,  or  has  it  been  super- 
seded by  the  Public  Worship  Begulation  Act  of 
1874  F  3.  If  the  Church  Discipline  Act  is  still  in 
foroeand  applicable  to  the  presentcase,  and  the  exer- 
cise of  the  power  conferred  by  the  statute  is  obligatory 
on  the  bisnop,  is  the  present  oaso  one  in  «rhioh  this 
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oonrt  sbonla  exercise  the  discretioD  which  it  poa- 
Besses  in  the  matter  of  mandamut  and  refose  the 
writ  P  With  a  view  to  these  qaeBtiooSi  it  beoomea 
necessary,  in  the  first  place,  caraf  ally  to  consider  the 
Church  Discipline  Act  nnder  which  diis  appKci^ 
tion  is  made,  not  only  with  reference  to  &e  3rd 
section,  on  which  the  application  is  immediately 
founded,  but  also  with  reference  to  the  general 
scope  and  purpose  of  the  statute.    The  3  &  4 
Vict.  c.  86,  snperseding  the  former  modes  and 
proceedings  against  clerks  in  orders,  in  sect.  3, 
enacts  that  "  in  every  case  of  anv  olork  in  holjr 
orders  of  the  United  Chnrch  ot    England  and 
Ireland  who  may  be  charged  with  any  (^ence 
against  the  laws  ecclesiastical,  or  concerning  whom 
there  may  exist  scandal  or  evil  report  as  having 
ofiended  against  the  said  laws,  it  shall  be  lawfol 
for  the  bishop  of  the  diocese  within  which  t^e 
offence  is  alleged  or  reported  to  have  been  com- 
mitted, on  the  application  of  any  party  complaining 
thereof,  or  if  he  shall  think  fit  of  his  own  mere 
motion,  to  issae  a  commission  nnder  his  hand  and 
seal  to  five  persons,  of  whom  one  shall  be  the 
vicar-general  or   an   archdeacon    or   ratal  dean 
within  the  diocese,  for  the  purpose  of  rnmir'm^ 
inquiiy  as  to  the  grounds  of  such    charge  or 
report."    The  oommissioners  so  appointed  are  to 
examine  witnesses  on  oath  for    the  purpose  of 
"aacartaining  whether  there  be  siuBScient  primd 
fiuM  grocnd  for  institating  farther  proceeding.    If 
the  oommissionars  report  that  there  is  suffioioit 
pnimd  faeia  ground  for  further  proceeding,  and  if 
the  bishop  or  the  party  complaining  shall  thereupon 
think  fit  to  proceed  against  the  party  accused, 
articles  are  to  be  drawn  up,  which,  with  the  depo- 
sitions, are  to  be  filed  in  the  registry  of  the  diocese. 
The  bishop  is  then  to  cite  t£e  party  accused  to 
appear  to  make  answer  to  the  articles.     If  he 
appears  and  admits  the  truth  of  the  articles,  the 
bishop  or  his  commiasctfy  specially  appointed  for 
the  purpose  is  to  pronounce  sentence  aocordiDg  to 
ecclesiastioal  law.    If  the  party  fails  to  appear,  or, 
appearing,  makes  any  other  answer  them  an  un- 
qualified admission  of  the  truth  of  the  articles, 
the  bishop  is  to  proceed  to  hear  the  cause  with  the 
assistance  of  three  assessors  specially  qualified  by 
tiie  Act ;  and,  having  heard  the  cause,  is  to  deter- 
mine the  same  md  pronounce  sentence  thereupon 
according  to  the  ecdesiastical  law.    There  is,  how^ 
ever,  a  special  provision  that  before  issuing  the  com- 
mission, or  after  the  report  of  the  commissicmers, 
provided  it  be  before  the  filing  of  the  articles,  "it 
shaU  be  lawful  for  the  bishop,  if  he  shall  chink  fit," 
to  send  the  case  by  letters  of  request  to  the  Court 
of  Appeal  of  the  province,  there  to  be  heard  and 
determined.    Such  being  the  method  of  proceeding 
provided  by  this  statute,  the  |first  queation  which 
presents  itself   is  whether  the  enactment  in  the 
3rd  section,  which  says    that    on    a   complaint 
against  a  clerk  in  orders  of   an  offence  against 
the  ecclesiastical  law,  it  shall  be  lawful  for  the 
bishop  to  issue  a  commission  of  inquiry,  simply 
confers  a  power  to  be  exercised  at  distnietion,  or 
imposes  a  duty  whidi  requires  the  exercise  of  the 
power  in  the  circumstances  contemplated  by  the 
statute.    It  is  said  that  the  question  is  settled  by 
authority,  there  having  been  a  decision  of  this 
oourt  to  the  effect  that  the  Act  simply  confers  a 
power  to  be  exercised  at  discretion,  in  the  case  dE 
Rag.  V.  The  BUhop  of  Chichester  (2  E.  &  B.  209). 
But  when  that   case  comes   to   be   looked  at  it 
appears  extremely  doubtful  whether  such  was 


the  ground  of  the  decision  of  the  majority  of  the 
oourt.     The  argument  on  the  rule  having  been 
heard     b^ore    Lord    Campbell,    and    Justices 
Wightman,  Erie,  and  Hill,  before  jndirraent  ««s 
delivered.  Lord  Campbell  had  become  liord  Chan- 
cellor, and  Mr.  Justice  Erie  had  become  Chief 
Justice  of  the  Common  Fleas ;  for  which  reason 
the   only   iudgmsnts    delivered    were   those  of 
Wightman   and   Hitt,  JJ.,  who,  while  they  con- 
onrred  in  discharging  the  rule  for  a  mandcamu, 
proceeded  on  differont  grounds,  Wightman,  J.  no 
doubt  expressly  holding  that  the  iMshop  had  a  dis- 
cretionary authority  which  could  not  be  controlled 
by  mcmdamiu,  while  Hill,  J.  declining  to  act  on  this 
view,  ooncurred  in  discharging  the  rule  solely  on 
the  ground  that  the  applicant  not  being  a  pa- 
rishioner, and  therefore  not  interested  in  the  per- 
formance of   the  service  in  the  church    in  ques- 
tion, the  case  was  not  one  in  which  the   courts 
having  a  discretionary  authority  in  the  matter 
of  mandamus,    ought    to    issue   the   writ.      It 
is  true  that   Wightman,  J.  at  the  close  of   his 
judgmen*  adds   that   Lord  Campbell   and  Lord 
Chief  Justice  Erie   concurred  in  thinking   that 
the  rule  should  be  discharged ;  but  he  does  not 
say  on  which  of  the    two  g^unds  they  so  con- 
curred,   which  makes  it,  to  say  the  least,    ex- 
tremely  doubtfol    whether    it    was    in    oonour- 
renoe  with    his   own  view;    for  there   being  a 
diffeirenoe    of    opinion    between     himaelt     and 
Hill,  J.,  had   his  own  view  been  borne  out  by 
the  opinion  of  the  other  two  judges,  or  either  of 
them,  it  May  reasonably  be  inferred  that  he  would 
have  said  so.    It  also  appears  from  the  statemeut 
of  Dr.  Stephens,  derived  from  his  own  recollec- 
tion of  what  occurred  in  the  case  of  Shepherd  v. 
Bennett,  before  the  Judicial  Committee  of  the 
Privy  Council,  and  which  ia  fully  borne  out  fay 
the  shorthand  notes,  that  in  the  latter  case  Sir 
William  Erie  disclaimed  having  acted    on   tlw 
ground  taken  by  Wightman,  J.    To  which  we 
may  add  that  we  have  Dean  recently  informed  by 
Sir  William  Erie  that  he  did  not  anthorijse  Wight- 
man,  J.  to  say  more  on  his  behalf  than  that  he  con- 
cnrred  in  discharging  the  rule  for  a  maiMiamiit. 
It  is  true  that  in  the  Newport  Bridge  ease  (S  E. 
&  E.   377),  which  occurred   in  the  same  year, 
Crompton,  J.  expresses  his  ooncnrrence  in  the 
view  taken  in  the  previous  case  by  Wightman,  J.; 
bat  it  is  to  be  observed  that  Crompton,  J.  had 
not  been  a  party  to  the  judgment  in  that  case,  or 
to  the  discussion  which  had  been  held  upon  it. 
The  same  qnestiaa  oame  again  before  this  oonrt, 
in  the  case  of  Mr.  Bennett,  on  an  application  for  a 
Ttumdamus  to  the  Bishop  of  London,  a  report  of 
which  case  have  been  published,  and  fira^  whidi 
it  no  doubt  appears  that  a  strong  intnnation  was 
thrown  out,  m  the  course  of  the  argrnment,  as 
well  as  in  giving  judgment,  by  Lush.  J.,  of  oon- 
correooe  in  the  view  of  Wightman,  J.,  in  tha 
Bishop  Df  Ohieheater'*  case,  foonded  mainly,  ho«^ 
ever,  on  what  we  cannot  but  believe  to  have  been 
a  mistake — ^viz.,  that  Lord  Campbell  and  Erie, 
L.C.J.  had  concurred  in  discharging  the  rule  in 
that  case  on  the  ground  taken  by  Wightman,  J. 
It  became,  however,  unnecessary  to  decide  as  to 
the  construction  of  the  statute  in  Mr.  Bennett's 
case;    and  Lush,   J.   and  the  other  judges  ex- 
pressly disclaim  all  intention  of  doing  so ;  ims- 
much    as,   there    being    already    a    proceeding 
pending  against  Mr.  Bennett,  under  a  comoiis- 
I  sion  issued  by  the  bishop  in  respect  of  similar  doc- 
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trioea  contained  in  a  former  pablioafeion,  the 
court,  in  the  exercise  of  its  discretion,  refosed  to 
simnt  the  mandamue  aa  unnecessary  and  anoalled 
for.  In  this  state  of  oncertainty  we  feel  ourselves 
at  liberty  to  form  cor  own  judgment  as  to  the 
constraction  to  be  pat  on  the  enactment  in  ques- 
tion;_  the  more  so  as,  for  reasons  which  will  be 
explained  farther  <m,  the  ground  on  which  the 
opinion  of  Wi^htman,  J.  was  founded  appears  to 
ns  open  to  seriooB  question.  The  qaestion  turns 
on  the  trne  sense  of  the  term, "  it  shall  be  lawful " 
(as  need  in  the  3rd  section  of  the  Church  Disoi- 
Itline  Act) — a  term  freqoently  osed  in  statutory 
language,  perhaps,  owing  to  its  ambiguity,  too 
frequently,  as  it  is  one  which  admits  of  no  less 
than  thieiB  different  meanings,  in  all  of  which  it 
occnrs  in  this  Tery  statnte.  (1)  It  may  be  used  to 
oonfer  a  right  or  priTilege,  to  be  exercised  for  the 
benefits  of  other  or  not,  at  the  option  of  the  party 
to  whom  it  is  given ;  (2),  it  may  be  used  to  confer 
a  power  or  anthority,  to  be  exercised  for  the  benefit 
of  himself  at  the  discretion  of  the  party  on  whom 
it  ia  conferred ;  or  (3),  while  it  confers  a  power  or 
authority,  it  may,  at  the  same  time,  impose  the 
dnfey  of  exercising  the  power  or  anthority  so  con- 
ftrnd.  Besides  whidi  the  general  sense  of  these 
words  ia  sometimes  restricted  by  some  qaaltfyiag 
expression,  such  as  "  if  he  shall  think  fit,"  "  if  it 
shall  appear  to  him  right,"  or  the  like,  which 
plainly  indicate  that  the  exercise  of  the  power  is 
to  be  sabject  to  the  dis<n«tion  of  him  who  is 
aothorised  to  exercise  it.  In  the  absence  of  any 
such  qualifying  expression,  the  meaning  of  the 
worda  most  be  sought  in  the  context  of  the  par- 
ticular enaotment,  or  (^  the  other  sections  of  the 
statnte,  or  by  reference  to  its  general  purpose,  and 
the  altenttion  in  the  existing  law  which  it  was  in- 
tended to.effect,  as  also  in  certain  canons  of  oon- 
■tniction  applicable  to  this  and  similar  expressions 
in  statutes  of  a  partionlar  class.  In  the  statnte 
before  ns  the  term  "  it  shall  be  lawful  "  occurs,  and 
that  more  thm  onoe,  in  the  several  meanings  in 
which  it  can  thns  be  used.  It  is  used  to  coz^r  a 
light  or  privilege,  to  be  exercised  at  the  option  of 
thepartr.in  the  4th  section, which  provides  that "  it 
afaaU  be  fakwfnl  for  the  party  aoouaed.  or  his  agent, 
to  attend  the  prooeedinga  of  the  commission,  and 
to  examine  aoj  of  the  witnesses;"  and  again,  in 
the  15lh  section,  which  provides  that  "  it  shall  be 
lawful  for  any  party  who  shall  think  himself 
am^ered  by  a  judgment  pronounced  by  the 
buhop,  or  in  the  Court  of  Appeal  of  the  province, 
to  appeal  from  such  judgment."  It  is  ai«d  in  the 
•CDse  of  conferring  a  discretionary  power  or 
anthority  in  the  6th  section  of  the  Act,  where  it  is 
■aid  that  where  prooeedinga  have  been  commenced 
under  the  Act  "  it  shall  be  lAwfal "  for  the  bishop, 
the  written  consent  of  the  clerk  aconsed  and  of  the 
party  complaining  haying  been  first  obtained,  to 
psoDOonoe  sentence  without  further  proceedings. 
xhrse  instances  occur  in  which  the  worda  are  used 
as  impoaing  a  duty.  Thus,  when  in  sect.  4  it  is 
•aid  that  "  it  shall  be  lawful  for  the  commissioners 
to  examine  on  oath  or  solemn  affirmation,  and  that 
aach  oath  or  affirmation  shall  be  administered  by 
them  to  all  witnesses  who  may  be  tendered  to 
them,  either  in  support  of  the  charge  or  by  the 
party  aconsed,  as  well  as  to  all  witnesses  whom 
they  may  deem  it  necessary  to  snmmon,  for  the 
purpose  of  fully  prcaeouting  the  inquiry,"  there 
can  be  no  donbt  that  the  duty  of  so  examining  the 
witnesses  ia  thereby  imposed }  and  the  same  obser- 


vation applies  to  the  use  of  the  same  words  in 
sect.  17,  which  has  reference  to  the  evidence  of 
witnesses  and  documents  in  every  stag^  of  the 
inquiry.    Equally  clear  is  it  that  when  by  sect.  9 
it  is  provided  that,  when  the  commissioners  shall 
have  reported  that  there  is  sufficient  prima  facie 
ground  for  institating  proceedings,  "it  shall  be 
lawful  for  the  bishop,  by  writing  under  his  hand, 
to  require  the  party  to  appear,  by  himself  or  his 
agent,  to  make  answer  to  the  articles,"  a  judicial 
duty  is  cast  upon  the  bishop  whidi  he  has  no  alter- 
native but  to  discharge.     Three  instances  occur  in 
which  the  efiect   of    these  words   is    restricted 
by     qualifying     expressions.      Thus     sect.     13 
provides  that  "if  it  shall  appear  to  the  bishop 
that   g;reat  scandal  is    likely    to  arise  from  the 
party  accused  continuing  to  perform  the  services 
of  the  church,  or  that  his  ministration  will  be  use- 
less while  the  charge  is  pending,  it  shall  be  lawfal 
for  the  bishop  to  inhibit  the  clerk  from  perform- 
ing any  service  till  the  sentence  shall  have  been 
given.       It  is  obvious  that  the  exercise  of  the 
power  here  given  must  depend  on  the  view  taken 
by  the  bishop.    So  when,  in  sect.  13,  where  it  is 
provided  that  "  it  shall  be  lawfal "  for  the  bishop, 
"  if  he  shall  think  fit  "  at  any  time  before  artidas 
are  filed,  instead  of  hearing  and  deciding  the  cause 
under  sect.  2,   "  to   send   the  case  by  letters  of 
request  to  the  Court  of  Appeal  of  the  province,  to 
be  there  heard  and  determined  according  to  the 
law  and  practice  of  that  court,"  it  is  obvious  that 
this  ia  a  discretionary  power.     These    instances 
show  that  the  &amers  of  this  Act  were  sensible  of 
the  necessity,  where  the  anthority  conferred  was 
intended  to  oe  disczetionary,  of  appending  words 
of  limitation  to  the  phrase  in  qaestion.     Of  tliis 
a  sbll  more  striking  instance  is  to  be  found  in  the 
very  section  which  we  are  called  upon  to  construe, 
which,  after  providing  that  "  it  shall  be  lawfal  for 
the  bishop  to  issue  a  commission  on  the  applica- 
tion of  any  party  complaining,"  proceeds  to  add, 
"  or,  if  he  shall  think  fit,  of  his  own  mere  motion." 
Here  the  words  "if   he  shall  think  fit"  wonld 
appear  to  be  have  been  introduced  for  the  purpose 
of  preventing  the  preceding  words,  "  it  shall  be 
lawful,"  from  preclading  the  exercise  of  the  dis- 
cretionary power  which  in  the  alternative  it  was 
intended  to  confer  on  the  bishop.    We  now  pro- 
ceed to  consider  the  roles  of  constraction  to   be 
applied  in  determining  the  sense  in  which  the 
worda  "  it  shall  be  lawful,"  in  the  3rd  seotioa  of 
the  Church  Discipline  Act,  are  to  be  taken.    In 
doing  thia  we  start  with  a  settled  canon  of  con- 
straction, that  in  statutes  of  a  certain  class,  of 
which  the  statute  under  consideration  is  one,  these 
words  have  acquired   a    settled  meaning,  nnless 
controlled  by  the  context  of  the  particular  enact- 
ment, or  by  the  sense  in  whicn  they  are  used 
in  other   parts   of  the   statute,  or,  on  the  pur- 
view of  the  statute,   by   what    is   its  apparent 
purpose  ;    in     determining     which,     the     prior 
state  of  the  law,  and  the  end  whi<^  the  statute 
was   intended    to    effect,    may   no    doubt    have 
to  be  considered.    Whether  or  not  these  words 
are  to  be  considered  as  simply  conferring  a  dis- 
cretionary  power,  or  as  imposing  the   duty   tit 
exeroising  the  power  conferred,  when  its  exercise 
ia  called  for,  must  depend  in  the  first  place  on  the 
subject-matter  of  the  statatory  enaotment.    In 
the  ordinary  run  of  statutes  tiiese  words  import, 
generally  speaking,  a  faculty  or  power,  to  be  exer- 
cised at  the  option  or  discretion  of  those   on 
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whom  it  is  conferred ;  and  saoh,  it  eeems,  is  to 
be  taken  to  be  their  primd  fade  meaning  where 
the  sabject-matter  will  admit  of  it,  or  where  the 
exercise  of  the  power  may  depend  on  contin- 
eencies  on  which  a  judgment  aatt'  first  to  be 
formed.    Thns,  in  the  case  Be  Newport  Bridge 

S2  E.  &  K.    877),   which    was    an    application 
or  a  maivdamue   under  43    Geo.  3,  c.  59,  s.  2, 
which,  with  reference  to  county  bridges,  enacted 
that  where  any  such    bridge    was   narrow   and 
inoommodions,  it  should  be  lawful  for  the  jus- 
tices of  quarter  sessions  to  order  the  same  to  be 
widened  and  improved,  Grompton,  J.,  after  say- 
ing that  "the  meaning  to  be  attributed  to  the 
phrase    '  it  shall  be  lawful '   in  a  statute  must 
depend  on  the  subject-matter  in  eTerr  instance," 
goes    on    to    say:    "Primd  fame  tnoee    w(ndB 
import  a  discretion,  and  they  must  be  construed 
as  discretionary  unless  there  be  anything  in  the 
anbject-matter  to  which  they  am  applied,  or  in 
any  other  part  of  the  statute,  to  show  that  they 
are  meant  to  be  ImperatiTe."    "  In  the  present 
statute,"  he  says,  "  not  only  does  it  not  appear 
that  the  Act  was  intended  to  be  compulsory  npon 
the  justices,  but    it  appears   from  the    sabjeot- 
matter  that  it  was  intended  to  be  left  to  their  dis- 
cretion.   It  seems  to  me  that  the  Legislature  must 
have  so  intended  when  I  consider  the  nature  of 
the  court  which  has  to  decide  whether  the  act 
shall  be  done,  and  the  many  questions  of  expense 
and  expediency  which  nuy  arise  before  the  act 
can    be   prudently   determined    on."     HiU,   J. 
dwells     more    fully   on    the    circnmstances    to 
be  thns  taken  into  consideration.    Blackburn,  J. 
says:    "The  words  'shall   and  may  be  lawful' 
are  to   be  taken  in    their   primary   sense   as 
permissire,  and  not  oampnlsory,  unlMs  there  be 
anything  in  the  subject-matter  of  the  enactment 
requiring  that  they  shall  receive  a  different  oon- 
struotion.    For  a  time  I  thought  that  the  present 
enactment  did  require  that  the  imperative  con- 
struction should  prevail,  and  that  the  object  of  the 
Legislature  was  that  upon  the  one  fiict  appearing 
that  the  bridge  was  narrow  and  inoommodions,  it 
should  be  widened  as  a  matter  of  course.    I  now, 
however,  agree  in  what  has  fallen  from  my  brother 
Hill — that  the  justices  have  other  matters,  such 
as  he  has  pointed  out,  to  take  into  consideration, 
besides  the  narrowness  of  the  bridge,  before  they 
decide  whether  or  not  to  order  it  to  be  widened. 
That  being  the  case,  it  is  quite  clear  that  the 
Legislature  must  have  intended  to  leave  them  the 
discretion  which  the  language  of  the  statute  frvtnA 
fatie  imports."    In  statutes,  however,  of  the  class 
to  which  the  Church  Discipline  Act  belongs  a 
different  rule  has  prevailed  for  a  very  great  length 
of  time.    So  long  ago  as  the  year  1693  it  was 
decided  in  the  case  of  Bex  v.  Barlov)  (2  Salkeld 
609),  that  when  a  statute  authorises  the  doing  a 
thing  for  the  sake  of  justice  or  the  public  good, 
tiie  word  ''  may  "  means  shall ;"  and  that  rule  has 
been  acted  upon  to  the  present  time.    In  Bacon's 
Abridgment  tit.  "Statute,  I.,"  the  mle  is  so  laid 
down,  as   also  [in  iDwarris  on  Statutes,  p.  264. 
Speaking  of  facultative  words,  it  is  there  stated 
that  where  a  statute  directs  the  doing  of  a  thing 
"Ibr  the  sake  of   justice"  or  "for  the  public 
benefit,"  the  word  "  may  "  shall  be  construed  as 
"  shall "  or  "  must,"  and,  of  course,  the  same  role 
will  apply  to  the  words  "it  shall  be  lawful" 
Such  a  construction  was  put  on  these  words  by 
tiis  Court  of   Oommon  Flees  in   tho  case  A 


MeDougaU  v.  Patentm  (11  0.  B.  755),  in  which  it 
was  held  that  the  word  "may"  in  th«  Goanty 
Courts  Extension    Act  (13  &  U  Vict,  &  61) 
which  provides  that  in  certain  oases  the  court,  or, 
a  judge  at  chambers,  may  by  rale  or  order  direct 
that  the  plaintiff  shall  recover  his  costs,  is   not 
nsed  to  give  a  discretion  but  to  confer  a  power, 
and  that  the  exercise  of  such  power  depends   not 
npon  the  discretion  of  a  court  or  judge,  but  npon 
the  proof  of  a  particular  case  out  of  which  such 
power  arises.    In  that  case  Jervis,  KC.J.  says: 
"When   a  statute  confers  an  authority  to   do 
a  judicial   act  in  a  certain  case,  it  is  impen- 
tive  on  those  so  authorised  to  exercise  the  aa&ori^ 
when  the  case  arises,   and  its  exercise  is  duly 
applied  for  by  a  party  interested  and  having  the 
right  to  make    the   application."      "  For  these 
reason,"  continues  the  Chief  Justice,  "  we  are  at 
opinion  that  the  word  '  may '  is  not  nsed  to  give  a 
discretion,  but  to  confer  a  power  upon  the  court 
and  judges ;  and  that  the  exercise  of  suck  power 
depends,  no*'  npon  the  discretion  of  the  court  or 
judge,  but  upon  the  proof  of  the  particnlsr  case 
out  of  which  such  power  arises."    A  similar  oon- 
stmction  was  put  on  the  words  "  it  shall  be  lawfnl " 
in  the  case  of  3fom(s  v.  The  Boyal  BriiiMk  Bank 
(1  0.  B.  N.  S.  67),  in  which  it  was  held  that  these 
words,  in  the  13th  section  of  7  &  8  Vict.  o.  113, 
the  Joint  Stock  Bank  Act,  were  oompolsory,  and 
left  no  discretion  to  the  court  or  judge.    The  case 
of  Orake  v.  PotoeU   (2  £.  &  6.  210)  is  to  the  same 
effect.    Bat  it  is  unnecessary  to  multiply  oaaea  in 
support  of  tlus  position.    "It  has  been  so  often 
decided,  si^s  Coleridge,  J.,  in  the  case  of  B.  t. 
The  THthe  Commitrioners  (14  Q.  B.  459, 474),  "  as  to 
have  become  an  axiom,  that  in  public  statutes 
words  only  directory,  permissory,  or  enabling  mar 
have  a  compulsory  force  where  the  thing  to  be 
done  is  for  the  public  benefit  or  in  advancement  of 
public  justice."    It  may,  however,  be  satisfaotoiy 
to  observe  that  the  same  sense  has  been  ascribed  to 
these  words  in  the  courts  of  the  United  States. 
In  the  case  of  The  Bupervieon  y.  Untied  Statet  (4 
Wallace's  Beports,  p.  446),   Swayne,  J.,  in  de- 
livering the   judgment  of  the  Superior  Gonrt, 
after  referrint;  to  the  English  and  American  cases, 
says  as  follows :  "  The  conclusion  to  be  dedaoed 
from  the  authorities    is    that    where   power    is 
given  to  public  ofBcers,  in  the  language  of  the 
Act   before    us,    or    in    equivalent   lang^aa^  — 
whenever  the  public  interest  or  individual  rights 
call  for  its  exercise — the  language  used,  though 
permissive  in  form,  is,  in  fact,  premptory.     Wbafc 
they  are  empowered  to°  do  for  a  third  person  the 
law  requires  shall  be  done.    The  power  is  given, 
not  for  their  benefit,  but  for  his.   It  is  placed  with 
the  depositary  to  meet  the  demands  of  right,  and 
to  prevent  a  failure  of  justice.    It  is  given  as  a 
remedy  to  those  entitled  to  invoke  its  aid,  and  who 
woold  otherwise  be  remediless."  Now,  the  statate 
we  are   considering  unites  both  the  propertiee 
which  have  been  rnerred  to.    It  has  referenoe  to 
the  sdministration  of  justice  in  the   matter    of 
ecclesiastical  offences ;  and,  as  it  relates  to  the 
maintenance  of  the  doctrines  and  ritual  of  fcho 
established  religion,  for  upholding  the  uniformity 
of  which  so  many  Acts  oi  Parliament  have  been 
passed,  it  cannot  be  held  to  be  other  than  matter 
of  national  interest  and  concern.    Moreover,  it  ia 
the  undoubted  right  of  every  inhabitant  of  every 
parish  in  the  kingdom,  desirous  of  frequenting  the 
parish  church,  to  have  the  servioes  oi  the  ohnrch 
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performed  aocordinf;  to  the  ritual  of  the  Charoh, 
•8  established  by  law,  without  having  his  religioas 
sense  shocked  and  outraged  by  the  introdaotion  of 
imiovations  not  sanctioned  by  law  or  usage,  and 
which  may  appear  to  him  to  be  inconsistent  with 
the  simplicity  of  the  Protestant  worship,  and  to 
pertain  to  a  religion  which  he  believes  to  be 
erroneous,  and  the  ritual  of  which  is  not  that  of 
the  Church  of  England.  It  cannot  admit  of  doubt 
that  a  statute,  by  means  of  which  a  right  so  im- 
portant to  the  seneral  sense  of  mankind  was  alone 
to  be  oapable  oFbdng  enforced  and  upheld — since 
it  aboluhed  the  previous  jurisdiction  of  the 
eodasiastioal  courts  in  the  matters  of  clerks  in 
oiders — ^is  one  of  geHeral  interest  and  concern,  in 
the  constroction  of  which  the  rule  referred  to 
would  be  applicable.  This  being  so,  we  have  next 
to  sea  whether  we  find  anything  in  the  language 
or  purpose  of  the  statute  which  shows  that  the 
woras  were  intended  to  have  a  less  authoritative 
meaning.  So  far  from  this  being  the  case,  as  re- 
eards  t£e  language  of  the  3rd  section,  we  find,  as 
has  already  been  pointed  out,  that  between  that 

I  put  of  it  which  relates  to  the  power  of  the 
bishop  to  issue  a  commission  on  a  complaint  ad- 
dressed to  him,  and  which  enacts  that  it  shall  be 
hwfnl  for  him  so  to  do,  and  that  part  which 
enables  him  to  do  so  of  his  own  mere  motion, 
independently  of  any  complaint,  the  words  "if 
he  shall  think  fit"  are  interposed.  It  is  here 
obvious  that  if  the  words  "  it  shall  be  lawful"  had 
been  intended  to  confer  a  discretionary  power,  as 
these  words  would,  in  the  absence  01  tne  words 
"if  he  shall  think  fit,"  have  governed  and  con- 
teoUed  the  whole  sentence,  the  latter  words  would 
have  been  wholly  superflaoas.  They  can  only  have 
been  introdnoed,  therefore,  for  the  purpose  of 
qoalifying  the  previous  expression.  Taken  as  a 
iriwle,  it  therefore  seems  to  us  from  the  collo- 
cstiiHi  of  the  words  that  the  passage  affords  the 
key  to  its  own  interpretation,  and  indicates  the 
sense  in  whioh  the  words  in  question  are  to  be 
taken.  It  was  suggested  on  the  part  of  the 
bishop  that  the  words  "  if  he  shall  think  fit"  in 
section  3  shoold  be  rqected  as  superfluous.  To 
thii  we  answer  that  in  so  dcnng  we  should  violate 
aaettled  canon  of  construction — namely,  that  a 
etatate  ought  to  be  so  construed  that,  if  it  ean  be 

I  laevented,  no  clause,  sentence,  or  word  shall  be 
emrflnous,  void,  or  insignificant  (Bac.  Abr  -,  tit. 
"  Statute"  Lsub-sect.  2).  But  this  is  not  all.  The 
voids  are  significant,  as  indicating  the  sense  in 
vhioh  the  words  "  it  shall  be  lawf i3"  in  the  pre- 
wdicg  part  of  the  section  had  been  used  by  the 

!       fiamers  of  the  Act.    They  would  in  any  pomt  of 

j  view  have  been  idle,  if  not  introduced  to  qualify 
the  effect  of  the  words,  "it  shall  be  lawful,"  as 

!  imposing  a  duty.  Wightman,  J.,  it  is  true,  in 
Seg.  V.  The  Bishop  of  Ohiehesier,  arrived  at  the 
wporite  conolasion,  derived  from  the  enactments 
of  the  section  in  question.  His  opinion  was 
Knnded  on  the  groond  that  the  power  to  issue  a 
commission  in  the  3rd  section  applied  equally  to  a 
case  of  scandal  or  evil  report  of  having  offended 
jfsinat  the  eoclesiastioal  law  as  to  one  of  an  ofienoe 
™vgedto  have  been  actually  committed ;  and  he 
I'gnes,  db  imeomtenienli,  that  it  cannot  have  been 
the  intention  of  the  Legislature  to  put  it  in  the 
power  of  a  prosecutor  to  call  upon  a  bishop 
to  issne  a  commission,  and  so  initiate  pro- 
eeedings  on  what  may  turn  out  to  be  nn- 
HXmded  rumoars ;  the  more  so  as,  aooording  to  the 


learned  judge,  as  the  law  before  stood,  "the  office 
of  the  judg^  could  only  have  been  promoted  in 
the  case  of  some  direct  and  positive  charge  of  an 
offence  against  the  laws  ecclesiastical,  and  no  pro- 
ceeding upon  the  ground  of  scandal  or  evil  report 
of  having  offended  against  these  laws  would  have 
been  admissible."    But,  in  the  latter  assumption 
the  learned  judge  is,  we  cannot  but  think,  in  error. 
Public  report  or  scandal  was  a  ground  of  accusa- 
tion in  the  ecclesiastical  procedure,  not  only  in  the 
proceedings  by  inquisition,  when  the  proceeding 
was  taken  by  a  bishop  or  an  archbishop,  ex  officio 
mero.    Here  the  articles.  Oughton  tells  us  ("  Ordo 
Judic."  tit.,  141,  sect.  1),  were  to  contain  "Taxa. 
cansas  conventionis  (t.e.,  in  jus  vooationis)  quam 
famam  publioam."    Again,  he  says  (lb.  n.£  i^), 
"  Etsi  reus  non  tenetur  respondere  positioni  crimi- 
nossa,  tenetur  tamen  respondere  positioni  oonti- 
neuti  famam  publicam  criminis  articnlati.     Igitur 
in  his  articulis  famam  pablica  objecti  oriminis  est 
alleganda  et  objidenda."    Nay,  so  material  was 
pubUo  scandal  or  evil  report  deemed  to  be  as 
founding  a  charge  against  a  party,  that  the  judge 
was  bound  to  summon  and  examine  the  fellow- 
parishioners  of  the  aocused  as  to  its  existence. 
"  Si  reus  negaverit  crimnm  objectum  et  faman," 
says  Ouf^htOQ  ("Ordo  Judio."  tit.  145,  seot.  1), 
"tunc,  Bi  crimen  oltgeotum   fuerit  notorium  et 
publicum,  ao  de  eodem  publioa  vex  et  fapa,  judex 
prodncere  et  examinare  onrabit  parochianos  rei, 
vel  alios  quosqunqoe,  ad  famam  probandam,  eosqne 
ad  perhibendum  testimonium,  si  rogati   recusa- 
verint   per  censuras   eoclesiastioas    oompellere." 
Even  though  the  proof  of   the  alleged  offenoe 
failed,  if   the  evil    report  was    estaOished    the 
aocused  might  be  sentenced  to  clear  himself  by 
purgation — that     is,    by    producing    a    oertaia 
number  of  tsompwrgaioret,  who  were  to  swear  they 
believed  the  report  to  be  unfounded.    "  Si  fama 
oonfessata   vel    probata   fuerit,"    says    Oughton 
(tit.  144,  sect.  7),  "judex    potest    pnrgationem 
indioere."    If  the  accused  failed  in  his  pnnzation, 
he  might  be  enjoined  to  do  public  penance  (lb.  147t 
sect  1).     The  same  thing  occuired  on  present- 
ments by  dhurohwardens  (see  tit.>152)  termed  by 
the  civilians  Benuittdaiio,    Here  again,  as  appears 
from  Gonset,  Oughton,  and  the  115th  oanon,  public 
scandal  and  report  became  part  of  the  inquiry,  it 
being,  accordiiig  to  the  old  law,  part  of  the  duty 
of  the  churchwardens  to  present  those  against' 
whom,  whether  ministers  or  parishioners,  snoh 
scandal  or  report  prevaUed.     Nor  was  this  oon- 
fined  to  the  proceedings  by  inquisition  or  by  pre- 
sentment.    On  an  accusation  by  a  party  promot- 
ing the  of&oa  of  the  judge,  the  articles  in  like 
manner  alleged  the  pnAltea  fama  of  the  imputed 
offence ;  and  here  again  it  is  laid  down  (Oughton, 
tit  149,  sects.  7 &  8),  "Si  actor  probaverit  &mam 
publicam,  vel  prsBsnmptiones  vehementes,  ob  quas 
purgatio  parti  rets  indiota  fuerit,  vel  indioi  possit 
et  debuisset,  quamvis  non  probaverit  crimen  ob- 
jectum, tamen  obtinebit  sententiam  purgationem 
esse  indioendwn,  et  reus  est  in  expensis  iUius  litis 
condemnandus.      Nam    reus,    negando    famam, 
cansavit  actorem  litigare,  et  expensas  facere  circa 
probationem  ejnsdeip."      It  thus    appears   that 
public  scandal  or  report  did  plajr  an  important 
part  in  penal  suits  in  the  ecclesiastical  courts,  and 
was  of  itself  sufficient  to  plaoe  the  party  against 
whom  itwas  brought  forwwd  under  the  necessity  of 
clearing  himself  by  oath;   and  it  is,  we  think, 
going  too  far  to  say  that  if  a  strong  case  of  public 


Digitized  by 


Google 


158-Vol.XL.,N.8.] 

THE  LAW  TIMES. 

[Mkroh  29.  ISII. 

Q.B.  Div.] 

Beg.  v.  Bishop  of  Oxford. 

[Q.B.  DiT. 

scandal  bad  been  bronght  before  the  jadee  as  the 
ground  for  allowing  the  office  of  the  jodge  to  be 
promoted,  the  application  would  have  been  re- 
fused. We  think  it  not  unlikely  that  the  intention 
being,  as  wo  shall  presently  more  fully  show,  to 
leave  the  sabstantive  law  as  it  stood,  changing 
only  the  method  of  proceeding,  these  words  were 
introduced  as  applicable  to  the  cases  in  which 
public  report  might  hare  formed  matter  of  judicial 
inquiry.  At  all  events,  we  think  the  argument 
afforded  by  the  fact  that  in  tbe  passage  in  ques- 
tion the  words  "  if  he  shall  think  fit,"  give,  as 
seems  to  ns,  the  key  to  the  words  "  it  shall  be 
lawful"  in  the  earlier  branch  of  the  sentence,  the 
inference  arising  from  the  collocation  of  the  words 
is  far  stronger  than  any  which  can  be  drawn  from 
the  supposed  intention  of  the  Legislature,  which, 
after  all,  can  only  be  matter  of  surmise.  The 
language  of  the  section,  though  it  might  have 
been  more  explicit,  is,  we  think,  too  clear  to 
warrant  ns  in  speculating  on  the  legislative 
intention.  It  is,  moreover,  obvious  that  if  it 
had  been  the  intention  of  the  Legislature  that  the 
issning  of  a  commission  should  be  at  the  cUscretion 
of  the  bishop,  nothing  would  have  been  easier 
than  to  say  so,  as  has  been  done  in  the  Public 
Worship  Aot.  By  placing  the  words  "  if  he 
think  fit"  in  an  eariier  part  of  the  sentence, 
immediately  after  the  words  "  it  shall  be  lawful," 
all  ambiguity  would  have  been  removed.  We  pro- 
ceed to  consider  the  purpose  of  the  statute  as  a 
whole.  On  the  purview  of  it,  especially  when 
looked  at  by  the  light  of  the  report  of  the  Eccle- 
Biastical  Courts  Commissioners,  which  preceded  it, 
and  of  the  preamble,  which  is  confined  to  the 
recital  that  "  the  manner  of  proceeding  in  causes 
for  the  correctinn  of  clerks  required  amendment," 
it  appears  plain  that  it  has  reference,  not  to  the 
Bobstantive  law,  but  simply  to  the  procedure 
applicable  to  a  suit  against  a  clerk  in  orders  for  an 
ecclesiastical  offence.  It  leaves  the  law  as  to  what 
Bhall  constitute  an  offence  under  that  law  as  it 
stood  before.  It  nowhere  professes  to  abridge  or 
interfere  with  any  existing  right  of  instituting 
proceeding^  against  a  clerk  in  orders  for  an  eccle- 
siastical offence.  It  is  the  method  of  procneding 
alone  with  which  the  statute  deals.  Thus,  by  the 
effiect  of  the  23rd  section,  it  takes  from  the  bishop 
the  power  of  instituting  proceedings  by  way  of 
inquisition,  as  was  held  in  the  Dean  of  York's  nase 
^2  Q-  B.  1),  and  make  it  necessary  for  the  bishop, 
if  he  desires  to  prosecute  ex  mero  ofieio,  either  to 
issue  a  commission  under  sect.  8,  if  he  desires  to 
prosecute  the  suit  in  his  own  court,  or  to  send  the 
cause  in  the  first  instance  to  the  metropolitan  court 
by  letters  of  request  under  sect.  13.  And  whereas, 
in  a  penal  suit  instituted  by  a  party  promoting  the 
office  of  the  judge,  leave  to  promote  the  office  must 
first  have  been  applied  for  and  obtained  in  the  court 
of  the  bishop,  and,  leave  to  promote  the  office  of 
the  judge  having  been  obtained,  articles  would 
have  been  at  once  exhibited  and  the  suit  proceeded 
with — a  matter  generally  involving  much  expense, 
and  sometimes  the  vexatious  harassment  of  the 
defendant — the  statute,  on  an  accusation  of  an 
ecclesiastical  offence  being  brought  forward,  re- 
quires a  complaint  to  be  Mdressed  to  the  bishop 
himself,  and,  except  in  the  case  just  put,  where  the 
bishop  thinks  proper  to  exercise  the  power  vested 
in  him  by  the  13tn  section,  and,  dispensing  with 
any  preliminary  inquiry,  sends  the  cause  at  once 
by  letters  of  request  to  tbe  court  of  the  province. 


interposes,  before  the  suit  can  be  farther  , 
cnted,  a  preliminary  inquiry  as  to  the  facts  by 
means  of  a  commission,  on  whose  report  whether 
a  primd  facie  case  for  further  proceedings  has 
been  made  out  it  depends  whether  the  suit  sfasU 
proceed — an  institution  analogous  to  the  finding 
of  a  grand  jury  on  a  bill  of  indictment.  In  other 
respects,  when  the  commissioners  hav«  reported 
that  there  is  primd  faoie  ground  for  farther  pro- 
ceedings, the  jurisdiction  of  the  bishop  remains 
very  much  as  it  was  before,  except  that  ha  may 
have  to  exercise  the  fnnotions  of  a  judee  himseU, 
instead  of  the  cause  being  tried  before  his 
appointed  judge.  If  the  party  admits  tho  truth 
of  the  articles,  the  bishop,  or  his  oommiasary 
appointed  for  the  purpose,  may  at  once  prroDoanoe 
sentence.  If  the  facts  are  denied,  the  bishop  can 
either  try  the  cause  faimself,  with  the  assistanoe  of 
three  assessors  specially  qualified  under  the  Act,  ; 
and  himself  determine  it,  this  mode  of  trial  being  | 
substituted  for  the  trial  in  the  diocesan  court  by  { 
the  bishop's  judge ;  or,  the  bishop,  as  he  might 
have  done  before,  on  a  suit  being  instituted  in  his 
own  court,  may  send  tbe  suit  by  letters  of  request 
to  the  metropolitan  court.  In  all  this  there  is 
manifestly  nothing  which  affects  the  right  to  insti- 
tute proosedings,  though  the  mode  of  initiating 
the  suit  is  changed,  and  the  party  desirous^  of 
prosecuting  a  clerk  in  orders  for  an  eoelesiastied 
offence,  instead  of  obtaining  leave  to  promote  the 
office  of  the  judge,  must  now  prefer  a  complaint  to 
the  bishop,  and,  unless  the  bishop  thinks  proper  to 
send  the  case  at  once  to  tbe  provincial  ooart,  must 
abide  by  the  report  of  a  commission  as  to  whedier 
the  suit  shall  be  proceeded  with.  But,  sabject  to 
this,  the  statute  does  not  profess  to  deal  with  the 
right  to  prefer  a  charge  againfit  a  olerk  in  orders, 
if  the  offence  charged  amounts  to  an  offeoce 
against  the  ecclesiastical  law;  and  it  therefore 
becomes  material  to  consider  how  the  law  stood  in 
respect  of  the  right  of  instituting  proceedings 
against  a  clerk  in  orders  prior  to  the  passing  of 
the  statute.  Two  conflicting-  views  nave  batn 
pressed  upon  us :  the  one  that  though,  in  order  to 
promote  the  office  of  the  judge,  it  was  neoesHiy 
to  obtain  leave  of  the  court,  yet  that  this  was, 
practically  speaking,  merely  matter  of  fbrm,  aad 
that  the  leave  could  be  claimed  as  of  right,  p(o- 
vided  the  offence  oroposed  to  be  prosecuted  was 
one  of  ecclesiastical  cognisance,  and  the  promoter 
was  of  ability  to  pay  costs  if  defeated  in  the  suit. 
On  the  other  hand,  it  was  contended  that  to  allow 
the  office  of  the  judge  to  be  promoted  was  not 
matter  of  form,  but  one  on  which  the  judgment  of 
the  judge  had  to  be  exercised;  from  whitxi  it  was 
argued  that,  in  the  present  statute,  it  moat  have 
been  intended  to  leave  a  like  disoietion  to  the 
bishop.  In  support  of  the  first  proposition.^  the 
old  authorities,  Conset  and  Oughton,  are  cited. 
Thus,  Conset  ("  Praotioe,"  part  7,  o.  2)  says  :  "^ 
any  hath  committed  any  crime  (whereof  the  Spiri- 
tual Courts  have  cognizance)  and  is  not  deteeted. 
denounced,  or  presented  for  the  same,  or  if  the 
bishop  or  archdeacon  have  not  prooeeded  ag^st 
him  by  way  of  inquisition,  yet  any  person  '[who 
offers  himself  ready  to  pay  the  party  tobe  oonvened 
his  charges,  if  he  doth  not  prove  the  matters  ob- 
jected) hath  interest  voluntarily  to  implore  and 
promote  the  office  of  the  judge,  and  may  call  the 
delinquent  to  answer  articles,  and  may  administer 
articles  to  him  when  he  appears,  in  the  name  of 
the  judge,  and  of  his  office  promoted,  and  nay 
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aoaueyiedelmqaent."  SoOaghton,  following  rJon- 
set^MTaC  Ordo  Jodiciornm,"  tit.  150) :—"(!)  Siqais 
oiiiiMa,  ad  fori  eodaBiastici  cognitioncm  speotans, 
oommiaMrit,  et  de  oedem  non  faerit    detectaa, 
demmciataB,  vel  preaentatoa,  vel  Episoopns,  yel 
Arohidiaoonna    non  prooesseril  contra  earn  per 
inqiiiaitiaiiam ;  qns^ibet  tamen  persona  (si  fa«rit 
aolTeado  expenaaa  parti  oonveniendaa,  si  objecta 
noB  profaaTerit)  babet  intar«Biie  (qnoniam  Beipnb- 
licB  iBtereet  vt   ddicta   paniantnr)  et    Jadicia 
'  offidnm  impiorare,  et  ▼oinntarie  promovere ;    et 
delinqnentem,    ad    reapondendam    articolis,    ex 
offioio  Jvdicia  promote,  ministratis,  in  jnst  rocare 
poteat,    et   parti   oomparenti    articalos  (nomine 
Jadida,  et  ex  eias  officio  promnto)  objioere,  et 
miniatrare,    et    delinqaentam    aocnsare."      That 
ibis  principle  ooatinued  to  be  acted  on  appears 
from  aereral  diota  of  eoclesiastical  judges.    In 
jTgar  v.  HoUnoorih  (2  Gaaee  temp.  liee,  515)  Sir 
6ean;e  Lee  says .-  "  A  clergyman  may  be  proae- 
CDtad  by  anyone  for  neglect  of  his  clerical  dnty." 
la  tbe  caa»  of   ProemreUor-Oeneral  v.   Btone  (1 
"  Conaist."  404)  Sir  WilUam  Soott  aaya :  "  Thia  is 
a  proaeoation  originating  in  a  citation  in  tbe  name 
of  theBiahop  ai  London,  though  the  bishop  might 
ba_  personally  ignorant  of  the  eziatence  of  such 
nit.    It  18  the  oonatant  style  of  tbe  ooort ;  and 
it  is  not  in  the  power  of  tbe  bishop  by  any  inter- 
vaotioii  on  bis  part  to  ref  oae  tbe  proceaa  of  the 
eomt  to  any  one  deaiFooa  to  avail  himself  of  it  in 
a  pro^    manner."     In    Titmer  y.  Meyar»    (1 
"Connat."  414)  the  aame  learned  jodge  had  said : 
"  The  criminal  anit  is  open  to  every  one ;  tbe  civil 
Slit  to  any  one  showing  am  interest."    Ilieee  dicta 
weie,  however,  only  iiicidecitaUy  made,  and  were 
aot  naoeaaary  to  the  decision  of  the  caaes  in  which 
tbey  were  proooanoed.     What  was  said  by  Sir 
John  Nicholl  in  Oarr  v.  Marsh  (2  Phill.  B.  198, 
204)  ia  more  directly  to  tbe  point.    The  suit  being 
•a  famam,  in  whii^  the  office  of  the  jnd^^  was  pro- 
■oted,  againat  a  clergyman,  for  officiating  in  a 
chapel  Soenaed  by  the  bishop,  but  without  the 
oooaent  of  tiie  incnmbent  of  the  pariah,  it  was 
ni]ged  that,  the  defendant  having  acted  with  the 
Buetion   and    approbation    of    tbe    bishop,    tbe 
PKBnoter  onght  not  to  be  allowed  to  promote  the 
tile  office   of    tbe   indge   in   the    biahop'a  own 
ooort.    Sir  John    IJiclMll,    however,    says :   "  It 
is  latd  that  there  is  a  diseretioai  in  this  case,  and 
tlwt  the  conrt  aboold  not  allow  the  c^ce  of  the 
}ndge  to  be  promoted  in  snch  a  canse.    But  tbe 
CUBS  most  be  triad   before  we  arrive   at  thia 
eondnaim,  otherwise   we    enter    on  the  merits 
Pramatozely.    Application  is  always  made  to  the 
)>dge  be&M-e  a  citation  iasnes  in  a  oaase  in  which 
the  office  ia  promoted;  bat  that  ia  not  for  the 

Snrpoaea  of  considering  the  merits  of  the  caae, 
at  from  the  nature  of  the  anit,  whether  it  be  of 
wltwiaatioal  oonoaance  or  the  fitnesa  of  the  person 
to  be  made  raeponsible  for  oosta  to  the  other 
party.  Bat  diota  of  an  oppoaite  tendency  are 
hrowbt  forward  on  the  other  side.  Thaa,  in 
VaiAaan  v.  Mcdpa*  (1  Conaist.  205,  209),  Sir 
William  Seott,  apeaking  of  a  suit  in  which  the 
^be  of  the  jadge  is  oromoted,  saya :  "  The  leave 
of  the  oonrt  shonld  be  first  obtained,  since  it  is 
a  part  of  tbe  eo«desiastical  jnrisdiotion  which  is 
not  to  be  exeroiaed  withoat  discretion  or  to  be  left 
ontiiely  to  the  jodgment  or  passions  of  private 
P«»«B«."  In  Lea  V.  Mathetes  (3  Hagg.  EocL  B. 
^k  which  was  a  caae  oi  brawling  in  a  vestry. 
Sir  John  Kicholl  certainly  naes  Umguage  which 


tends  to  show  that  it  ia  in  tbe  discretion  of  the 
jadge  in  certain  caaes  to  allow  his  office  to  be 
promoted  or  not  as  he  may  think  right.    "  This 
being,"  he  says,  "  a  f^ase  of  office,  the  whole  trans* 
action  shonld  have  been  fairiy  and  candidly  stated 
at  once  in  order  tbat  the  jndge  might  have  aa 
opportunity  of  considering  whether  both  parties 
being  involved  tn  pari  deUeto  he  oaght  to  allow 
his  office  to  be  promoted."    "  Had  all  the  facts 
appeared  in  the  artidea,"  he  continoes,  "  I  donbt 
whether,  considering  tbat  the  promoter  is  not  a 
disinterested  offieer  of  the  parish  proceeding  in 
his  officii^  capacity,  ob  piMicam  vindietam,  bat  a 
private  individoal  proocNBding  for  an  offence  com- 
mitted  against  himself,  I  shoold  have  allowed  the 
case  to  j^ve  gone  on."    It  is,  however,  here  to  be 
observed  that  this  by  no  means  shows  that  if  the 
anit  had  been  promoted  by  a  proper  party  and 
M»  publicam  vindietam  the  office  of  tbe  judge  could 
have  been  properly  withheld.  The  langnage  of  the 
aame  learned  jad^  in  Carr  v.  Marsh  would  lead  as 
to  think  tbat  under  snch  circumstances  the  permis- 
sion to  promote  tbe  office  of  the  judge  would  have 
been  granted  as  of  course.    In  Shtrwood  v.  Bay 
(1  Moore  P.  G.  353),  in  a  civil  suit  instituted  by  a 
father  to  annul  the  marriage  of  his  daughter  as 
incestuous,  and  which  came  before  tbe  Judicial 
committee  on  appeal,  tbe  objection  having  been 
urged  tbat  the   father    bad    no  civil  interest  to 
enable    him  to    maintain  the   suit,    Parke,    B. 
in  delivering  the  judgment  of  the  court,  of  which 
Sir  J.  Nicholl  had  been  a  member,  as  a  ground  for 
holding  that  the  possibility  of  having  to  support  the 
offspring,  if  legitimate,  under  43  Illiz.  c.  2,  was  a 
sufficient  interest  to  entitle  him  to  sue,  observea 
that  "this  may  be  tbe  only  form  in  which  any 
individual  can  questioa  the  marriage  as  matter  of 
right."     "For,**    aays    the    learned   judge,    "to 
promote  the  office  of  judge  in  a  criminal  suit 
reanires  tbe  authority  and  consent  of  tbe  court ; 
aod  though  thia  is  obtained  witboat  difficulty  in 
ordinary  practice,  it  cannot  be  demanded  e»  dmiio 
jtuiiticB."    But  it  is  here  to  be  observed  that  this 
was  not  tbe  point  to  be  determined  in  the  cause, 
nor  had  it  been  adverted  to  in  tbe  argument,  but 
appews  to  have  been  resorted  to  by  the  court  as  a 
teounical,     certainly    not    being   a   snbatantial, 
ground    for    holding    that     the    very    remote 
poBsibility  of  having  to  maintain   the  issue,  if 
legitimate,  furnished  a  suffident  interest  to  sue  to 
annul  the  marriage.  Though,  technically  speaking, 
it  might  be  true  tbat  tbe  office  of  the  judge  could 
not  be  claimed  as  otrigbt,  ex  dabilo  jrutitim,  no  one 
can  doubt  tbat  it  would  have  be«i  allowed  as  of 
conrse  to  a  father  seeking  to  set  aside  tbe  in- 
cestuous marriage   of  his  daughter.    Moreover, 
one  is  at  a  loss  to  see  how  tbe  abaence  of  a 
right  to  sue  criminally  could  be  any  reason  for 
bolding    tbat   the    party     had   a   civil   interest 
entitling  him  to    bur.    Lastly,  in  Elphintton  ▼. 
PitreAa*  (L.  Bep.  3  P.  C.  245,  254),  also  a  case 
bef<»«    the    Judicial    Committ«e,  it   ia   aaid  by 
Sir     B<^rt     Phillimore,     in     delivering     the 
judgment  of  the  pourt :   "  It  was  decided  by  their 
Lordships  in  the  case  of  Bhenoooi  v.  Ray,  which 
was  one  of  great  importance,  and  very  carefully 
considered  by  tbe  eminent  judges  who  sat  upon  it, 
among  whom    was  Sir  Joun    Nicholl — perfetstly 
acquainted  with  tbe  practice  of  the  Ecclesiasticu 
Oonrts — that  the  promotion  of  tbe  office  of  tbe 
jndge,  though  generally  permitted  as  a  matter  of 
coarse,  cannot  be  demanded  eas  debito  justUioi." 
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There  is  here,  we  oaanot  help  thinkinKi  some  mis- 
take.   As  has  been  observed,  the  point  was  not 
decided  in  Sherwood  v.  Bay,  it  was  only  thrown  in 
by  way  of  argament;  bnt  the  language  of  Sir 
Bobert   Fhillimore    shows    that  he — himself  an 
eminent  authority — and  the  other  members  of  the 
Judicial   Oommittee  who  sat  in  Mphinitone  y. 
Purehcu,  took  the  same  view  of  the  qnestion  as 
had  been  incidentally  expressed  in  the  former 
ease.    Looking  to  these  anthorities,  it  appears  to 
ns  that  neither   of  the   oonfiicting  propositions 
thns  put  forward  is  tenable  to  the  fnll  extent  to 
which  it  has   been  nrged.    The    result  of    the 
anthorities  as  to  the  former  law  appears  clearly  to 
be  that  although,  as  may  be' gathered  from  McUd- 
man  y.  Malnas  and  other  cases,  it  was  necessary 
for  a  l^rty  desirous  of  proceeding  in  a  penal  suit 
in  an  Bcdesiastical  Court  to  obtain  leave  to  pro- 
mote the  office  of  the  judge,  yet  if  the   charge 
involved  an  offence  against  the  ecclesiastical  law, 
and  there  was  no  reason  for  doubting  the  bona 
fidet  of  the  complaint,  and  the  complainant  was  a 
proper  person  to  institute  the  suit,  and  of  ability 
to  pay  costs  if  he  foiled  in  it,  the  leave  was  never 
wiUiheld,  but,  on  the  contrary,  was  always  gpranted 
as  a    matter    of  course — we  had  almost  said  of 
rig^ht-^witbont  any  precognition  of   the  case  aa 
to  its  intrinsic  merits,  or  roference  to  the  position 
of  the  accuser,  whether  parishioner  or  otherwise, 
bevond  his  fitness  to  carry  on  the  suit.    Theoreti- 
cally it  may  be  correct  to  say  that  leave  to  pro- 
mote the  office  of  the  judge  could  not  be  claimed 
ex  dehUo  juttitioe,  and  that  if  it  had  been  refused 
the   party    would   have  been  without  redress — 
at  all  events,  so  far  as  the  remedy  by  mando- 
fim$  was    concerned.     But    it    is,   nevertheless, 
plain  that  to  refuse  it,  except  in  very  special  cases, 
wonld  have  been  a  denial  of  iastioe,  to  which  we 
nay  presume  that  no  ecclesiastical  judge  wonld 
have  been  a  party.      This  being  so,  we  do  not  feel 
warranted  in  assuming,  in  the  absence  of  positive 
enactment,  that,  in  transferring  the  jurisdiction 
of   the  Ecclesiastical  Court  to  the  bishop,  the 
Le^lature  can  have  intended  to  place  a  party 
desirous  of  prosecuting  a  clerical  onenoe  in  a  less 
advantageons  position  than  he  would  have  been 
in  b^ore  the  statute.    We  find  nothing  in  the 
provisions  of  the  statute  which  has  or,  so  far  as 
appears,  can  have  been  intended  to  have  the  effect 
of  taking  away  the  right   of  instituting  a  suit 
af^nst  a  derk  in  orders  whero  it  existed  pre- 
Tionsly,  all  that  the  statute  does  being  to  alter  tiie 
mode  of  proceeding.     Inste«Ml  of  obtaining  leave 
to  promote  the  office  of    the  judge    from   the 
bishop's  oonrt,  the  prosecutor  must  now  apply 
direcUv  to  the  bishop,  who,  under  the  terms  of 
the  3rd  section,  would  have  to  see,  as  the  judge 
bad  beforo,  that  the  complaint  involved  an  oCenoe 
of  ecclesiastical  cognisance,  it  being  to  such  only 
that  the  enactment  applies.    But  with  this  limita- 
tion we  see  nothing  that  alters  or  affects  the  right 
•f  a  parl^  desiring  to  proseonte^  or  which  demirs 
him  from  calling  npon  the  bishop,  thns  substi- 
tuted for  the  judge,  to  set  the  law  in  motion  by 
either  issuing  a  oommision  under  Hm  3rd  section 
or  at  once  sending  the  complainant  to  the  court 
of  the  province  under  the  18th  section.    It  is 
difficult  to  suppose  that  if  the  intention  of  the 
Legislature  had  been  so  to  modify  the  right  of  a 
party  desirous   to  prosecute  as  to  make  it  con- 
tingent on  the  will  of  the  bishop,  it  wonld  not 
have  said  so  in  dear  and  unambiguous  terms.    Of 


course  nothing  would  have  been  easier  than  to  do 
this.    The  transposition  of  the  words  "  if  he  shall 
think  fit"  in  the  3rd  section  so  as  to  make  them 
govern  the  whole  instead  of  prafixing  them  to  the 
action    of  the    bishop    ex   propria    motu,    wonld 
obviously  have    had    that   effect,  whereas    their 
prosent  collocation  leads  strongly  to  the  opposite 
conclusion.     But  we  are  invited  to  follow  the  his- 
tory and  origin  of  this  legislation  in  order  the 
better  to  apprehend  the  meaning  and  intention  of 
the  enactment  in  question.    It  is  true  that  the 
Ecclesiastical  Courts  Commissioners,  in  their  re- 
port of  1832,  having  pointed  out  the  evil  of  the 
great  delays  and  expenses  attendant  on  the  pro- 
secution of  penal  suits  in  the  Ecclesiastical  Courts, 
and  which  had  been  strikingly  exemplified  in  certain 
recent  suits  which  had  caused  considwable  scandal, 
recommended  that  the  proceedings  in  the  proseca- 
tion  of  offences  against  clerks  in  orders  should  be 
transferred  to  the  bishop.    But  they  further  pro- 
posed as  part  of  their  scheme,  as  a  protection 
against  vexatious  suits,  that  there  should  be  a  pro- 
liminai^  inquiry  on  oath  befora  the  bishop,  with  a 
view  to  his  allowing  or  disallowing  the  suit  to  pro- 
ceed, with,  in  case  of  his  disallowing  it,  an  appeal 
to  the  arohbishop.    The  first  part  of  thisreoom- 
mendation  was  adopted,  but  not  the  roinainder.  It 
was  not  till  some  years  afterwards  that — ^in  1840 — 
the  Government  carried  through  Parliament  the 
Churob  Disdpline  Act,  in  whi<£,  for  the  pralimi- 
nary  hearing  before  the  bishop  recommended  by 
the  commissioners,  was  substituted,  the  commis- 
sion to  be  appointed  under  sect.  3,  by  whose  re- 
port the  bishop,  except  whera  he  chose  at  once  to 
institute  proceedings  by  letters  of  raquest,  was  !to 
be  gpiided  as  to  allowing  the  suit  to  Iprooeed.    We 
see  nothing  in  theciroumstanoes  under  whu^  this 
statute  was  passed  to  lead  us  to  think  that  it  waa 
intended  to  do  mora  than  to  afford  the  accused 
clerk  the  protection  of  the  preliminary  inqniir  by 
the  commission.    For  the  discaretion  proposed  by 
the  report  of  the  Ecdeeiastical  Commissioners — 
to  be  given  to  the  bishop  to  be  exennsed,  it  must 
be  romembered,  after  inquiry  on  oath — was  sub- 
Btitnted  the  inquiry  by  the   commission,    ap(m 
whose  decision  tne  fortner  prosecution  of  the  suit 
was  to  depend.    It  is  also,  perhaps,  not  altogetber 
beside  the  question  to  observe  that  the  suits  to 
which  the  commissioners  wero  referrinK  were  for 
the  mostpart  suits  against  clergymen  for  immo- 
rality.   The  movement  in  the  Chnroh  with  respect 
to  doctrine  and  ritual  of  a  Boman  Catholic  ten- 
dency had  not  then  as  yet  arisen,  and  it  may 
well  be  doubted  whether,  if  that  movement  oonld 
have  been  foreseen,  the  Legislaturo  would  have 
placed  any  additional  rostraint  on  the  right  of 
parishioners  to  bring  innovations  of  such  a  nature 
to  the  test  of  legal  dedsion.    Far,  therofore,  from 
affording  any  proof  of  the  intention  of  the  Le^- 
latmre  to  give  an  absolute  and  unfetterad  discretion 
to  the  bishop,  the  prior  state  of  the  law  and  the 
origin  of  the  statute  have  rather  a  contrary  t«i- 
denoy.    But,  instead  of  speculating  on  the  legis- 
lative intention  by  reference  to  extraneous  ciroum* 
stances,  we  think  it  safer  to  found  our  view  on  the 
internal  evidence  afforded  by  the  statute  itself. 
Now,  finding    nothing    in    the    enactments    or 
language  of  the  3rd  section  or  other  parts  of  the 
Churob   Discipline    Act  which   should  have  the 
effect  of  controlling  or  qualifying  the  words  "  it 
shall  be  lawful,"  but,  on  the  oontnry,  finding  the 
imgnaga  of  the  soctioa  pointing,  as  it  seems  to  us. 
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the  other  way,  we  can  see  no  g^ond  which  wonid 
jnsfeify  OB  in  giving;  to  those  words  any  other  than 
the  meaning  whioh  the  established  canon  of  con- 
stmction  had  ascribed  to  them.  With  this  rule 
before  ns,  we  do  not  deem  ourselves  called  upon 
to  enter  into  the  subject  of  the  inconveniences  on 
which  the  Lord  Bishop  dwelt  in  his  argnment  as 
likely  to  result  from  withholding  from  a  bishop  the 
free  exercise  of  his  disoretion.  These  considera- 
tiona,  if  well  foanded,  might  be  well  worthy  the 
attention  of  the  Legislature,  but  they  cannot  prevail 
against  the  Act  as  it  stands.  Moreover,  it  might 
be  thought  that  any  such  inconveniences  woulabe 
outweighed  by  the  object  to  whioh  so  much  legis- 
lation has  been  directed — ^namely,  the  maintenance 
of  uniformity  of  doctrine  and  ritual  in  the  Church . 
It  should  be  observed  that  this  construction  of 
the  statute  will  not  take  from  the  bishop  the 
disoretion  which  the  judge  previously  exercised 
of  judging  whether  the  facts  complained  of  con- 
stitute an  ecclesiastical  ofience  or  not.  For,  as  we 
have  said,  it  is  only  to  complaints  of  such  offences 
that  Ute  Act  relates ;  and  tiie  constitution  of  the 
commisBion,  one  member  of  which  must  be  the 
bishop's  officer,  and  the  rest  are  to  be  of  his  own 
seleotion,  will  insure  a  careful  consideration  of  the 
case,  and  protect  clergymen  a^inst  frivolous  and 
vexatious  charges.  When  it  is  said  on  the  part  of 
the  bishop  that  if  he  is  not  invested  with  the  dis- 
cretionary power  for  which  he  contends  he  must 
issue  a  commission  in  every  case  in  which  it  is 
u>plied  for,  no  matter  how  mvolons  or  vexations 
the  proceeding  may  be,  the  answer  is  that  no  such 
oonsequenoe  will  follow ;  for  if  the  application  be 
of  the  character  alluded  to,  this  court,  in  the  exer- 
cise of  its  disoretion,  would  refuse  to  issue  a  man- 
domiM.  And  that  this  court  has  the  right  to  exer- 
cise such  discretion  cannot  be  doubted.  (See 
Bear.  The  Bishop  •[  Chetter,  1,  T.  E.  Eep.  396- 
403,  and  Reg.  v.  The  BUhop  of  Chiehetter,  2 
£.  &  E.  209-223).  On  the  whole,  therefore,  the 
only  conolDsion  at  which  we  can  arrive  is  that  a 
duty  is  here  cast  upon  the  bishop,  where  com- 
plaint is  made  of  that  which  constitutes  in  a 
derk  in  orders  an  offence  against  the  ecolesias- 
oal  law,  of  issuing  a  commission,  unless  he  thinks 
proper — and  herein  he  undoubtedly  has  a  dis- 
CMtion — ^to  send  the  case  at  once  by  letters  of 
request  to  the  provincial  court.  The  view  we  take 
of  the  enactment  in  question  is  coafirmed  by  the 
opinion  of  the  late  Dr.  Lushington,  we  need  not 
say  a  great  authority  in  all  matters  of  ecclesias- 
tJMl  law.  His  opimon  on  this  point  appears  from 
■  report  of  a  case  of  Ditcher  v.  Deniton,  a  pro- 
ceeding against  the  Dean  of  Taunton,  in  which 
Dr.  Lushington  acted  as  assessor  to  the  Arch- 
bishop of  Canterbury,  and  which  was  cited  by  Dr. 
Stephens  on  an  applioation  to  this  court  for  a 
mandamtu  to  the  Bishop  of  London  in  the  case  of 
Mr.  Bennett.  Beferring  to  the  3rd  section  of  the 
Act,  Dr.  Lushington  there  says :  "  It  is  perfectly 
clear  that  if  a  bishop  under  this  statute  thinks 
fit,  he  has  a  discretion  which  he  is  entitled  to 
exercise  whether  he  will  himself  of  his  own  mere 
notian  direct  proceedings  to  be  commenced.  It 
is  not  so  with  reference  to  an  application  made  to 
the  bishop,  and  for  various  reasons.  If  it  were  so, 
the  ancient  law  of  the  Church  would  have  been 
subverted  by  this  statute,  which  there  was  no  in- 
tention to  do."  fiaving  cited  the  judgments  of 
Lord  Stowel  and  Sir  John  NichoU  with  respect  to 
the  former  state  of  the  law,  Dr.  Lnxhington  pro- 


ceeds :  "  What  would  be  the  consequence,  if  the 
archbishop  or  bishop  had  a  purely  discretionary 
power  to  order  the  commencement  of  the  pro- 
ceedings according  to  his  own  judgment,  or,  I 
might  also  say,  according  to  his  fancy  P  Why,  ia 
every  bishopric  within  a  province  or  within  the 
whole  kingdom  of  England,  it  would  rest  entirely  ia 
the  power  of  a  single  bishop  either  to  permit  a 
prosecution  against  any  ecclesiastic  for  any  alleged 
unsound  doctrine  or  immoral  conduct,  or,  according 
to  his  own  mere  opinion,  he  might  prevent  any 
discussion  taking  place  and_  any  charge,  how- 
ever serious,  from  being  considered.  The  conse- 
quences of  whieh  would  be  that  the  uniformity 
which  now  happily  prevails  among  the  clergy  of 
this  country  would  be  destroyed  or  subverted." 
In  this  view  we  entirely  concur,  and  it  is  mate- 
rially confirmed  by  the  fact  that  the  uniformity  on 
which  Dr.  Lushington  congpratulated  his  hearers 
has  unhappily  ceased  to  exist.  If  the  construc- 
tion contended  for  by  the  bishop  should  prevail, 
looking  at  the  wide  differences  of  opinion  prevail- 
ing among  the  clergv  in  reference  to  rites 
and  ceremonies,  it  might  well  be  that  in  a  short 
time  uniformity  in  the  realm  might  disafipear,  and 
diocesan  uniformity  take  its  place,  whioh  again 
would  be  liable  to  vary  with  each  succeeding 
ordinary.  Whereas,  if  the  law  is  to  be  enforce^ 
any  doubtful  or  disputed  question  of  doctrine  or 
ritual  may  be  brought  to  the  test  of  legal  decision, 
if  necessary  by  the  appellate  tribunu  in  the  last 
resort.  This  being,  in  our  opinion,  the  construc- 
tion to  be  put  on  the  Act  of  184iO,  the  question 
already  adverted  to  presents  itself,  whether  this 
statute  has  not  been  virtually  abrogated  by  the  Act 
of  1874,  commonly  called  the  Public  Worship  Begn« 
lation  Act,  the  two  statutes  bein^  in  pari  materid, 
and  apparently  inconsistent  with  one  another. 
That  the  two  statutes  are  tn  pari  materid  as  re- 
gards offences  relating  to  ritual  is  clear.  Both 
were  passed  for  the  purpose  of  establishing  a  new 
method  of  proceeding  in  the  trial  of  offences  com- 
mitted by  clergymen  in  substitution  for  the  pre- 
viously existing  procedure ;  the  only  difference  in 
this  respect  being  that,  while  the  earlier  Act  refers 
to  "  any  offence  against  the  laws  ecclesiastical" 
committed  by  any  clerk  in  holy  orders,  the  later 
statute  enumerates  the  particular  offences  to  which 
it  is  applicable — viz.,  "  firstly,  where  any  alteration 
in,  or  addition  to,  the  fabrics,  ornaments,  or  fur- 
niture of  a  church  without  lawful  authority,  or 
any  desecration  forbidden  by  law,  has  been  intro^ 
duced  into  it ;  secondly,  where  the  incumbent  has 
within  the  preceding  twelve  months  used  or  per- 
mitted to  be  used  in  a  church  or  burial-ground 
any  unlawful  ornament  of  the  minister  of  the 
church,  or  neglected  to  nse  any  prescribed  orna- 
ment or  vesture ;  or,  thirdly,  where  the  incumbent 
has  failed  to  observe,  or  to  cause  to  be  observed, 
the  directions  contained  in  the  Book  of  Common 
Prayer  relating  to  the  performance,  in  such  church 
or  burial-ground,  of  the  services,  rites,  and  cere- 
monies oraered  by  the  said  book,  or  has  made,  or 
permitted  to  be  made,  any  unlawful  addition  to, 
alteration  of,  or  omission  from  such  services,  rites, 
and  ceremonies."  It  is,  therefore,  plain  that,  so 
far  as  relates  to  offences  committed  m  the  observ- 
ance of  the  established  ritual,  both  statutes  apply 
to  the  offences  whioh  form  the  subject-matter  of 
the  complaint  in  the  present  instance.  If  the 
enactments  of  the  two  statutes  are  inconsistent, 
the  rule  would  apply  that  where  two  statutes  are 
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tn  part  mtUerid,  and  their  enactmente  cannoc  stand 
together,  the  later  statate  shall  prevail,  as  being 
the  later  exponent  of  the  legislative  will.  Now 
when  we  turn  to  the  later  statate  we  find  an 
entirely  new  and  different  system  and  scheme  of, 
proceeding.  Thongh  the  charge  is  still  to  be 
addressed  to  the  bishop  in  the  form  of  a  representa- 
tion, it  can  no  longer,  nnless  whea  it  ia  preferred 
by  the  archdeacon  or  a  churchwarden,  be  made  by 
a  single  individual,  whether  a  parishioner  or  not, 
but  loqnires  the  concnrrence  of  three  pariuhioners, 
or,  in  case  of  cathedral  or  collegiate  churches,  of 
three  inhabitants  of  the  diocese.  The  commission 
of  inqairy,  which  was  at  once  the  creation  and  the 
distinctive  feature  of  the  Act  of  1840,  is  entirely 
superseded,  while  an  absolute  discretion  is  given 
to  the  bishop,  who  is  required  to  farther  the  soit 
in  the  manner  prescribed  by  the  Act,  "  unless  he 
shall  be  of  opinion,  after  considering  the  whole 
circumataneea  of  the  case,  that  proceedings  should 
not  be  taken  on  the  representation;"  in  which 
case  he  is  to  state  in  writing  the  reasons  for  his 
opinion,  which  statement  is  to  be  deposited  in  the 
regiBtry  of  the  diocese,  apparently  without  any 
ulterior  consequences,  thus  making  the  bishop  the 
sole  judge  and  arbiter  whether  the  suit  shAll  pro- 
ceed, not  merely  with  reference  to  the  nature  of 
the  offence  charged,  or  the  facts  on  which  the 
charge  may  be  founded,  but  enabling  him  to  take 
into  account  collateral  circumstances,  in  them- 
selves affording  no  answer  to  the  accusation,  or 
satiRfaction  to  the  parishioners  complaining  that 
the  public  worship  is  conducted  otherwise  than 
according  to  the  ritual  of  the  Charch  as  by  law 
established.  It  seems  at  first  sight  difficult  to 
conceive,  in  the  face  of  so  entire  a  change  in  the 
system  of  proceeding,  that  the  Legislature  can 
have  intended  that  the  two  statutes  should  stand 
together  and  the  two  modes  of  proceeding  remain 
equally  open  to  parties  desirous  of  prosecuting 
such  a  suit,  or  that  while  thr^e  parishioners  are 
needed  under  the  later  Act  to  set  the  bishop  in 
motion,  who  then  has  an  arbitrary  discretion  to 
determine  whetber  the  suit  shall  proceed  or  not, 
under  the  earlier  Act  it  shall  still  remain  open  to 
a  single  individual,  whether  parishioner  or  not,  to 
compel  the  bishop,  however  unwilling,  to  put  the 
statutory  process  in  motion.  We  shoald  there- 
fore have  been  disposed  to  hold,  with  reference  to 
the  rale  just  referred  to,  that  the  earlier  statute 
was  virtnally  repealed,  and,  consequently,  that  it 
was  not  open  to  the  complainant  to  insist  on  its 
application  in  the  present  iastance.  But  we  are 
met  by  the  positive  enactment  contained  in  the 
5th  section  of  the  later  statute,  "  that  nothing  in 
this  Act  contained,  except  as  herein  expressly  pro- 
yided,  shall  be  construed  to  affect  or  repeal  any 
jurisdiction  which  may  now  be  in  force  for  the  due 
adminiatration  of  ecclesiastical  law."  Kow,  not 
only  was  the  jurisdiction  given  by  the  Church 
Discipline  Act  m  force  when  the  Public  Worship 
Act  passed,  but,  with  the  exception  of  the  appel- 
late jurisdiction  of  the  Judicial  Committee  of  the 
Privy  Council  in  ecclesiastical  suits,  to  which  this 
saving  provision  can  scarcely  have  been  intended 
to  apply,  it  was  the  only  jurisdiction  in  penal 
matters  then  in  force.  And  the  18th  section  of 
the  later  statute  is  conclusive,  for  it  expressly 
provides  that  where  sentence  has  been  pronounced 
Mfainst  an  incumbent  for  an  offence  nnder  the  Act 
of  3  &  4  Vict.  o.  86,  he  shall  not  be  proceeded 
against  under  this  Act,  and  where  any  judgment 


has  been  so  pronounced  under  this  Act,  be  shall 
not  be  liable  to  be  proceeded  against  nnder  the 
former  statute,  thereby  oonclnsivelyindicatingthat 
an  offence  within  the  Public  Worslup  Act  may  stiQ 
be  proceeded  against  under  the  earlier  statute. 
This  apparently  conflicting  legislation  may,  bow- 
ever,  be  reconciled.  The  purpose  and  effect  of  it 
appears  to  be  this :  The  proceeding  by  commis- 
sion and  the  cumbrous  procedure  by  articles  in  a 
formal  suit  being  deemed  too  dilatmy  in  cases  of 
flagrant  ritualistic  excesses,  a  more  ezpeditiens 
mode  of  proceeding  and  a  simpler  procednra  were 
made  available,  subject,  however,  to  more  rignroos 
conditions.  If  the  more  expeditious  process  of  the 
Public  Worship  Act,  in  which  preliminary  inqnirf 
is  dispensed  with,  is  invoked,  the  stricLor  condi- 
tions of  the  Act  as  to  the  namber  of  the  complain- 
ants and  their  subjection  to  the  absolute  discretion 
of  the  Bishop  must  be  complied  with.  But  it  still 
remains  open  to  a  party  who  is  willing  to  adopt  tba 
more  elaborate  process  to  claim  under  the  former 
Act  the  remedy  which  it  affords.  All  that  rmnaiBS 
to  be  considered  is  whether,  the  writ  of  mandamua 
being  a  discretionary  writ,  we  should, in  tbe  exerciBe 
of  the  discretionwhich  we  are  undoubtedly  at  Kbertgr 
to  exercise,  decline  to  issoe  tbe  writ  in  this  in- 
stance. We  cannot  bat  be  sensible  of  the  apparent 
incongruity  which  is  involved  in  the  interference 
of  a  temporal  co.irt  between  a  bislu^  and  one  of 
his  clergy,  in  a  matter  of  ecclesiastical  discipline. 
But  it  must  be  remembered  that  there  is  a  third 
element  in  the  r«se  which  must  not  be  lost  sight 
of.  In  these  questions  of  doctrine  or  ritaal  the 
laity  are  interested,  and  deeply  interested,  as  well 
as  the  clergy.  As  an  institution  endowed  and 
maintained  by  the  State,  the  .Church  exists  for  the 
benefit  of  the  laity.  It  is  the  right  of  the  latter, 
being  members  of  the  Church,  to  take  part,  nnder 
the  ministration  of  the  clergy,  in  the  public 
worship,  as  well  as  to  have  the  benefit  of  the 
variouH  rites  nnd  services  of  the  Church,  aooordinK 
to  the  ritual  of  the  Church  as  by  law  ascertained 
and  established.  One  of  their  most  sacred  and 
valued  rights  is  infringed  when  they  are  driven  to 
abandon  their  churches  by  the  introduction  of 
a  ritual  which  is  not  that  of  the  Church,  and 
which  appears  to  them  to  be  an  advance 
towards  a  religion  which  is  not  that  of  the 
Beformation.  It  is  unnecessary  to  express  any 
opinion  as  to  tbe  decision  which  was  oome  to  in 
this  respect  by  this  oonrt  in  the  case  of  Beg.  ▼. 
Bishop  of  Chichester,  farther  than  that,  as  it  most 
be  taken  to  be  clear  that  prior  to  the  pasang  aC 
the  Church  Discipline  Act  a  stranger  would  have 
had  no  difiiculty  in  obtaining  permission  to  pro- 
mote the  office  of  the  judge  in  sudi  a  suit,  as  one 
of  the  public,  in  a  matter  of  so  much  oonoem  to 
the  community  as  the  maintenanoe  of  tbe  pabUo 
worship  of  the  Church  as  by  law  estabhstied,  if 
the  case  of  a  stranger  applying  for  a  mandamiHt 
should  again  occur,  we  might  think  it  neeessHy 
to  reconsider  the  matter  before  we  shoald  be  pre- 
pared to  follow  the  precedent  set  in  that  case. 
But  in  this  case  we  have  no  such  difficulty  as 
there  presented  itself.  We  have  here  a  parish- 
ioner, who,  as  such,  has  an  undoubted  right  to 
have  the  services  of  the  Church  performed  in  the 
charch  of '  the  parish  to  which  he  bdongs, 
according  to  the  law  of  the  Church  as  esta- 
blished hj  the  rubric,  the  canons,  and  the 
Acts  of  Uniformity,  complaininK  that  by  reason 
of  unlawful  practices  introduced  into  the  Com* 
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mnnion    service,     hit*     religions     sense    is    so 
offended  that  he  cannot  conscientionsly  take  pfurt 
in  the  administration  of  the  Sacrament  and  de- 
manding inqairy.    There  cannot  be  a  doubt  that 
a  person  ao  circamstanoed  woald,    prior  to  the 
Ghnioh  Diaoipliae  Act,  have  been    admitted  to 
proaeoate  as  of  right,  or  that  his  p.pplication  to 
promote  the  office  of  the  judge,  the  bona  fidet 
and  Bnbstantial  character  of   his  complaint  not 
being  open  to  doabt,  would  have  been  granted 
aa  natter  of  oonree.  We  are  of  opinion  that  under 
snch  drcamstanoea  we  have  no  alternative  but  to 
grant  the  writ.    It  would  be  a  vei7  different  thing 
if  the  bishop  had  declined  to  grant  a  commission 
on  the  groand  that  the  complaint  was  frivolous 
and  raxatioas,  or  that  it  had  been  prompted  by 
Biaiiter  or  unworthy  motives.    Under  such  oir- 
comstanccs  we  should  have  felt  ourselves  justified 
is  refoaing  the  writ ;   but  nothine  of  the  kind 
exista  here.    It  is  admitted  that  there  has  been 
sach  a  substantial  departure  by  the  incumbent 
from  the  established    ritual   as    amounts  to  an 
offence  against  the  ecclesiastical  law.    It  is  not 
denied  that  the  practices  complained  of  were  sach 
18  might  give  offence  to  the  religious  congnienoe 
of  a  member  of    the  Established  Church,   and 
deter  him  from  partaking  in  the  service  of  the 
Commonicn    when     thus      administered.      The 
i^nal  of  the    oommission  by  the    bishop   was 
foonded,  net  on  the  nature  of  the  complaint,  or 
the  dhita  of  the  applicant  to   redress,  but  on 
collateral   and    extraneous   circumstances   which 
do  not  alter  or  affect  the  offence,  but  are  founded 
(m  considerations  of  expediency,  or  snch  as  have 
i^nnoe  to  the    person    of    the   party    against 
vhoffl  the  application  is  made.  Now,  not  only  do 
ve  think  that,  on  the  construction  of  the  statute, 
tlie  bishop  had  no  discretion  in  this  matter,  but 
*e  are  farther  of  opinion  that  the  purpose  of  this 
Itgiilation  being  to  maintajin  nniiormity  of  doo- 
tiuie  and  ritoal,  and  it  bein^  the  right  of  the 
paiiahioners  to  have  the  services  of  the  church 
Performed  according  to  the  law  of  the   Churoh, 
*nn  if  the  bishop  bad  discretionary  authority  in 
aach  a  case,  he  ought,  having  here  a  jadicial,  or, 
It  all  events,  a  gu<i«i-judioial  daty  to  discharge, 
to  have  used  it  to  allow  an  inquiry  to  take  place. 
We  do  not  think,  therefore,  that  we  should  be 
]<iit>fied  as  matter  of  discretion  in   withholding 
^  writ    But  it  was  suggested  that  the  Public 
Warship  Act  having  mMie  the  concurrence  of 
>*'**  parishionerB  necessary  to  found  a  complaint 
totbe  bishop,  we  ought  not,  in  the  exercise  of  our 
"■^ration,  to  give  eaeot  by  memdamus  to  the  com- 
pHnt  of  one.     But  the  obvious  answer  is  that  if 
■a  Legiglatnrehad  intended  that  any  change  in  this 
^*pcct  sboold  be  made  in  the  Churoh  Discipline 
if**!  which  it  advisedly  keeps  alive,  it  could  nave 
'!|^aoed  sach  a   provision   in   the  later  Act. 
'  ~^  was  incumbent  on  the  bishop  to  entertain 
■e  complaiot  on    the   application    of  a    single 
;  Pinahioner — and  we  think  he  had  no  discretion  in 
I  ■wnatter— it  cannot  be  open  to  us  as  a  matter  of 
!™CKt>oB   to   withhold  the    redress    which    the 
!«R)lic8nt  seeks  at   oar  hands.    The  rule    for    a 
■ondMHw  to  the  bishop  to  i-sne  a  commission, 
*'^  tbe  case  at  once  to  the  Court  of  Arches  by 
"t'nof  request,  must  therefore  be  made  absolute, 
j^.  .  Judgment  for  appUeant. 

Swicitors  for  applicant,  Ifoore  and  Gurrey. 
|.^*«tor8  for  Mr.  Carter,  Brooks,  Temner,  and 
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Tek  Masathon. 
(Before  Sir  B.  Phiujkobx  and  T&ihiit  MASiEX8.(a) 
Damage   to    cargo — Partiet— Indorsee  of  bill  of 
lading — Seaworthiness — Peculiar  construction  of 
ship  —  Stowage  —  Dunnage — Trinity  Masters^ 
Evidence  of,  as  to  report— 18  Sr  19  Vict,  c  111,  s.  2 
—24  Viet.  e.  10,  «.  6. 
Tke^  ordinary  warranty  €u  to  seaworthiness  in  a 
bill  of  lading  is  a  warranty  that  the   ship  is 
seaworthy  at  the  time,  and  reasonably  likely  to 
eOHlinue  seaworthy  on  the  voyage  specified.    If 
from  special  dreumstanees  in  her  eoTulruetion 
she  re^uirsa  special  appUanees  to  preserve  the 
eargo  from  sea  damage,  the  ownrr  is  hound  to 
provide  those  appUanees,  and  wHl  be  liable  for 
damage  to  eargo  arising  from  Ote  warU  of  them. 
Steele  v.  State  Liine  Steamship  Company  (3  App. 

Oas.  72;  37  L.  T.  Bep.  N.  8.  333)  foUowed. 

Where    Trinity    Masters  are    desired    to    inspect 

and  report    to  the    court,    their  report    is  not 

neeessarily  confined  to  those  matters  on  whuA 

evidence  has  been  given,  but  may  include  any  eir- 

eumstanee  in  their  opinion  affecting  the  merits  of 

the  ease. 

An  indorsee  of  a  bUl  of  lading  has  a  right  to  sue 

for  damage  to  the  eargo  arising  from  a  breach  of 

the  contract  eontained  in  the  Ml  of  lading  under 

the  Bills  of  Lading  Act  1856  (18  <}■  19  Vict.  e. 

Ill),  and  in  the  case  of  a  foreign  vessel  to  take 

proceedings  in  rem  under  the  Admiralty  Court 

Act  1861  (24  Viet.  e.  10),  though  at  the  time  of  the 

insOtation  of  the  sitit  he  has  sold  the  eargo. 

Thib  was  an  action  for  damage  to  oargo.    The 

original  plaintiffs  in  the  cause  were  D.  and  W. 

Murray,  who  were  mdorsees  of  the  bills  of  lading 

of  the  oargo.     At  the  trial,  on  the  application  of 

the  plaintiffs,  Holmes,  who  had  purchased  the  cargo 

form  the  original   plaintiffs  as  a  damaged  cargo 

before  action  brought,  was  added  as  a  plaintiff. 

The  oargo,  consistingof  chopped  aad  ground  bark, 
was  shipped  at  Adelaide  on  board  the  American  ship 
Marathon  by  H.  Wilke  and  Co.,  the  vessel  being 
chartered  by  her  master  on  behalf  of  the  ownen 
to  H.  Wilke  and  Co.  The  charter-party  guaran- 
teed "  that  the  vessel  was  classed  A  1^,"  and  con- 
tained the  following  stipulatians,  that 

Being  tight,  staonoh,  and  strong,  with  masts  and 
rigging  in  gtxid  order,  and  every  im  wdl  Stted  and 
equipped  for  the  voyage,  and  ao  to  be  maiatt^ned  by 
the  owners  or  their  agents  while  under  this  charter, 
ehonld  load  a  full  and  oomplete  oargo  of  groand  bark  in 
bfiga,  with  safficient  loose  chopped  ^rk  for  broken  stow- 
age amongst  groand  bark  only  ....  andbeingsoladenand 
donnagea  in  aooordanoe  with  Lloyd's  roles,  shall  prooeed 
to  Falmouth  or  Cork  for  orders  to  prooeed  to  any  one  safe 
port  in  the  United  iOngdom,  and  there  diaoharge  .... 
aa  ordered  by  the  charterers  or  their  agents  ....  The 
cargo  to  be  stowed  at  ship's  expense ;  donnage  to  be  pro- 
vided by  the  ship,  and  laid  to  the  satiabMtion  of  the 
oharterera  ....  'The  captain  to  sign  biUs  of  lading  for 
oargo  as  presented  at  any  rate  of  freight  reqnireS  by 
oharterera  or  their  agents  ....  The  ship  gnarantees  to 
pass  sorvey  to  the  Adelaide  Underwriters'  Asaooiation, 
and  to  prodnoe  their  Borreyor's  oertiflcate  of  sorrey  to 
the  oharterers  or  their  agents  before  giving  notioe  of 
being  ready  to  load. 

The  captain  signed  two  sets  of  bills  of  lading, 

(a)  Aeported  by  J.  P.  Aspihau,  and  F.  W.  Biiixis.  Esara.. 
Baitjat(cs«t.i«w. 
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of  which  the  material  parts  of  the  first  are  as 
follows  : 

Slipped  in  good  order  and  ooadition  by  H.  Wilke  and 
Co.,  on  board  the  good  ship  Marathon  ....  bound  for  a 
port  in  Uie  United  Kingdom,  calling  at  Cork  or  Falmonth 
for  orders  as  per  oharter-parqr,  2774  bags  gronnd  bark,  and 
384  bags  ohopped  bark  (need  as  broken  stowage),  being 
marked  and  nnmbered  as  in  the  margin,  and  to  be  de- 
livered (anbjeot  to  the  ezoeptions  and  stipolations  herein- 
after mentioned)  in  the  like  good  order  and  condition 
....  to  order  or  to  his  or  their  assigns  ....  The 
foUowing  are  the  exceptions  and  stipulations  referred  to 
....  neglect  or  deianlt  of  the  pilots,  masters,  or 
orew  in  the  navi^tion  of  the  ship  and  all  and  every  the 
danjgers  and  accidents  of  the  seaa  or  rivers  and  navi- 
gation of  whatever  nature  or  kind  ue  excepted.  The 
■hip  is  not  liable  for  ....  loss  or  damage  arising  from 
vermin,  heat,  sweat,  leakage,  breaka{|e,  rnst,  or  daoay  of 
contents  or  packages  nnleas  occasioned  by  improper 
stowage  ....  weight,  quantity,  and  contonia  nnlmoWn. 
....  Several  bags  stained. 

The  seoond  set  were  in  predsely  the  same 
words,  only  differing  as  to  the  qoantities  and 
marks  of  the  bark  shipped,  and  tne  oonclading 
olanse  was  "Weight,  aaality,  and  contents 
unknown."  It  appeareid  tnat  there  were  peoali- 
arities  in  the  constmotion  of  the  ship,  she  having 
a  main  deck  which  had  been  caolked  some  years 
previonsly,  and  that  the  npper  deck  had  been  in 
part  laid  some  time  after  the  ship  was  bailt,  and 
at  a  different  level  from  the  original  deck,  there 
being  a  vertical  bulkhead  at  the  point  of 
junction;  the  extremities  of  the  vessel  having 
originally  been  occnpied  by  deck  booses,  and  that 
there  were  no  scuppers  in  the  main  deck.  Bark 
was  stowed  between  decks  without  any  dunnage, 
a  certain  amount  of  loose  chopped  bark  being 
need  to  fill  up  between  the  bags.  The  lower 
hold  was  dunnaged  in  the  bottom  and  wings, 
but  the  dunnage  was  not  brought  up  to  the 
main  deck,  so  that  the  upper  tiers  of  bags  rested 
against  the  lodging  kuees  m  the  lower  hold.  The 
level  of  the  lower  deck  was  only  between  one 
and  two  feet  from  the  water  when  the  ship  was 
laden  and  lying  on  an  even  keel. 

The  ship  left  Adelaide  on  the  7th  May,  met 
with  heavy  weather  in  the  early  part  of  the 
Toyage,  arrived  at  Cork  on  3rd  Oct.,  left  that 
place  on  llth  Oct.,  and  arrived  at  Hall  on  23rd 
Oct.  The  cargo,  on  discharge,  was  found  much 
damaged  by  sea  water. 

On  the  arrival  of  the  ship  at  Cork,  Messrs. 
Murray,  who  were  the  holders  of  the  bills  of 
lading,  sold  the  cargo  to  Messrs.  Holmes. 
Messrs.  Holmes,  on  ascertaining  the  condition  of 
the  cargo,  refused  to  take  the  deUvery  of  it.  The 
contract  of  sale  was  thereupon  cancelled,  and  a 
new  contract  entered  into  on  14th  Kov.,  by  which 
Messrs.  Holmes  agreed  to  take  it  at  6!.  per  ton 
for  sound,  and  31.  per  ton  for  damaged  bark. 

He  writ  was  issued  by  Messrs.  Murray  on 
20th  Nov.  1878. 

The  case  was  heard  on  Slat  Jan.  and  Ist,  3rd,  and 
&th  Feb.  A  great  deal  of  evidence  was  produced, 
both  as  to  the  construction  of  the  ship  and  the 
stowage  of  the  cargo,  and  it  was  proved  that 
Messrs.  Murray  were  agents  and  consignees  of 
Messrs.  Wilkie,  and  that  Messrs.  Wi&ie  had 
drawn  on  them  against  this  cargo. 

After  the  close  of  the  evidence,  it  was  desired 
by  the  court  that  the  Trinity  Masters  should 
inspect  the  construction  of  the  ship,  and  accord- 
ingly the  argument  was  deferred.  The  Trinity 
Masters  made  a  report  to  the  court  as  follows : 


Trini^  House,  8th  Feb.  1879. 

We  have  carefully  compared  the  evidence  in  tiie 
of  the  American  barque  llarathon,  and  we  have  come  to 
the  conclusion  that  the  lower  hold  appears  to  have  been 
fairly  dunnaged  ;  but  altogether  wanting  in  the  'tween 
decks,  in  which  there  should  have  been  sonppers.  She  is 
a  badly  fastened  ship,  leaking  much  in  her  topsides, 
waterway  seams,  deck,  and  0«nsrally,  which,  when  ahe 
strained  in  bad  weather,  admitted  larg*  mantit'eM  at 
water,  which,  falling  on  the  upper  part  of  the  lodging 
knees,  poured  over  them  into  the  hold  beyond  the  inner 
surface  of  the  dunnage,  damaging  the  cargo. 

In  bad  weather  the  pnmps  appear  to  have  been  JHO- 
I>erly  attended  to ;  but  nothing  conld  remedy  the  want 
proper  and  a^leqnate  fastening. 

Much  water  must  also  have  found  its  w»  between 
decks  from  the  bulkhead  in  the  break,  when  she  pitched 
heavily,  and,  as  the  master  stated,  snipped  large  quan- 
tities of  water  forward.  As  a  proof  now  mneh  she 
strained,  the  oakum  about  the  stem,  bows,  and  also 
under  the  counter,  had  worked  out  as  stated  by  tiie  ae»- 
man  of  the  MaraOion.,  who  thmst  his  knife  right  into  one 
of  the  seams. 

This  could  not  have  happened  had  she  been  properly 
fastened. 

F«b.  il.— Butt,  Q.C.  and  E.  0.  Clarkton  for  the 
plaintiffs. — The  ship  wu  improperly  constructed 
to  carry  this  particular  cargo  stowed  in  the  way 
it  was  stowed : 

_•  V.  WOmm,  1  Q.  B.  Div.  377 ;  34  1.  T.  Bep. 
.8.677; 

Ste*l€  V.  BtaU  Lint  Sttamihip  Comfomy,  3  App. 
Cas.  72;  36  L.  T.  Bep.  N.  S.  &3. 

The  exception  of"  negligent  navigation  "  in  the  bill 
of  lading  does  not  include  "  bad  stowage."  The 
effect  of  inperting  the  exception  may  be  to  shift 
the  onns  of  proof  as  to  bow  the  damage  arose : 

Th«  HeUna,  Br.  A  Lush.  429;   L.  Bep.  1  P.  C.  231 ; 

14  L.  T.  Bep.  N.  S.  873; 
CtteJi  V.  <?«n<ral  Sttam  Navigatum  Comaonv ,  L.  Bep. 

3  C.  P.  14;  17  L.  T.  Bep.  N.  S.  246. 

We  have  satisfied  that  onus  of  proof  indepen- 
dently of  the  report  of  the  Trinity  Masters, 
and  have  shown  that  the  ship  was  herself  defec- 
tive when  she  was  warranted  seaworthy,  and 
also  that  the  cargo  was  improperly  stowed.  What 
the  amount  of  damage  is  which  we  have  sustained 
by  reason  of  these  defects  and  negligence  ia  for 
the  registrar  and  merchants. 

Webiter,  Q.O.,  and  Dr.  W.  O.  F.  PhiUimon.— 
The  only  issne  in  the  case  is,  whether  the  damage 
was  sustained  in  consequence  of  the  ship  not 
being  properly  dunnaged,  or  by  the  construction 
of  the  ship,  so  far  as  the  plaintiffs  can  avail  them- 
selves of  any  peculiarity  in  it.  As  to  the  report 
of  the  TriAity  Mssters,  the  pluntiff^  cannot  help 
their  case  by  that.  It  was  not  the  case  they  have 
attempted  to  prove,  that  the  fastening:!  of  the  ship 
were  weak,  they  had  themselves  examined  the 
ship  and  made  no  complaint  of  the  fastenings.  The 
report  of  the  iSrinity  Masters  should  have  been 
confined  to  the  matters  pleaded  and  in  issue,  and 
the  court  will  only  decide  the  case  on  the  evidence 
which  has  been  given,  and  the  report  of  the 
Trinity  Masters,  so  far  as  it  affects  that  evidence. 
But  apart  altogether  from  this  question,  the 
plaintiffs  here  have  no  right  of  action.  Murray  is 
merely  an  intermediate  indorsee  of  the  bills  of 
lading,  and,  bavins  parted  with  the  cargo  by  sale  to 
Holmes  on  the  14tn  Nov.,  had  divested  himself  of 
any  such  property  in  the  bills  of  lading  or  goods 
as  might  give  him  a  right  to  sue  under  the  Bills 
of  Lading  Act  or  Admiralty  Uonrt  Act,  before  the 
action  was  commenced  on  the  20th  Kov.  The  other 
plaintiff.  Holmes,  bought  the  cargo  as  a  damaged 
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oargo,  Bad  therefinre,  having  knowledge  mod  notioe 
of  tba  damage,  is  not  in  any  way  damnified 
by  the  bat  of  the  oargo  being  damaged.  Willcie, 
too  shipper,  is  the  only  person  who  can  really 
reooTer  from  the  shipowner.  Before  the  passing  of 
the  Admiralty  Court  Act  1861  (24  Yict.  o.  10) 
Wilkie  was  the  only  person  who  ooald  have  saed 
•t  alL  Murray's  right  is  only  undw  the  statate,  and 
therefore  only  as  owner  or  agent  of  tbe  owner  of  the 
oargo: 

TM  St.  CUmd,  Br.  *  L.  4;  8  L.  T.  Bep.  N.  S.  Si. 
A  bare  assignee  cannot  sne ;  bat  here  the 
pUuntiffs  are  neither  assignees,  consignees,  nor 
owners  within  tbe  meaning  of  the  Act.  Willde, 
the  shipper,  cannot  be  joined  as  a  plaintiff  with- 
OQt  his  consent  (Sap.  Court  of  Jad.  Act  1875, 
Order  XVL,  role  13).  Tbe  property  had  passed 
to  Holmes  before  the  action  was  bronght,  by  the 
transfer  to  him  of  the  documents  of  title : 

Th»  Hbrlk  of  BngliMi  Pun  (HI  Calc*  Compam/  y. 

Tkt  Arcluauiel  Maritime  Imwamca  Company,  L. 

Bap.  10  Q.  B.  240 ;  32  L.  T.  Bep.  TS.  B.  SSi. 

Eolmea  cannot  sne  as  trastee  for  Murray ;  the  case 
does  not  oome  onder  the  exception  to  the  general 
rale  in  PotsZes  y.  Innet  (11  M.  &  W.  10). 

BvU,  Q.O.  and  E.  0.  Olarluon  in  reply.— A 
right  of  action  having  once  vested  in  Murray,  it 
cannot  be  divested  except  by  a  release  under 
seal  or  something  in  accord  and  Batisfootion. 
Mnrray  had  a  cause  of  action  under  the  Bills  of 
Lading  Act  and  Admiralty  Court  Act  vested  in 
him  on  the  4ch  Nov.,  and  tbe  fact  that  he  sold  tbe 
cargo  for  what  he  oonid  get  for  it  before  the  20th 
Nov.  does  not  divest  him  <»  it.  Indeed,  if  the  goods 
were  perishable,  it  would  be  bis  bonndeu  duty  to 
aell,  so  as  not  to  increase  the  damage  to  the  cargo. 
One  aocepting  a  bill  of  exchange  against  goods 
has  sufficient  property  in  the  gwds  to  allow  him 
to  sne  under  the  Bill  of  Lading  Act  (18  A 19  Yict. 
e.  Ill),  and  the  Admiralty  Court  Act  (24  Yict.  c.  10) : 

TKa  FigKa  Jfoirnon.  L.  ICep.  2  A.  &  E.  1086;  18 
li.  T.  Bep.  N.  S.  532. 

The  property  in  tbe  g«x>ds  had  not  passed 
from  Murray  at  tbe  time  the  action  was 
bronght.  It  is  clear  that,  if  the  contract  had 
been  for  the  sale  of  a  "  cargo "  simply,  the 
property  in  a  particular  cargo  would  not  have 
passed,  and  the  fact  that  the  sale  was  of  the 
"  cargo  ex  Marathon,"  is  not  of  itself  saffioient  to 
pass  the  property  in  this  particular  cargo. 
"Where  anything  remains  to  be  done  to  the 
goods  for  the  purpose  of  ascertaining  tbe  price,  as 
oy  .  .  .  testing  the  goods,  where  the  prioe  is 
to  depend  on  the  .  .  .  quality  of  the  goods, 
tbe  perfomaanoe  of  these  things  also  shall  be  a 
condition  precedent  to  the  transfer  of  the  pro- 
perty, altnongh  the  individual  goods  be  ascer- 
tained, and  they  are  in  the  state  in  which  they 
ought  to  be  accepted:"  (Blackburn  on  Seles, 
pp.  151,152:  Benjamin  on  Sales,  pp.  235,  236.) 
The  plaintiff  Murray  has  two  distinct  causes  of 
action ;  one  for  the  breach  of  contract  to  deliver  in 
good  order  and  condition,  and  the  other  for 
nwligence  in  the  stowage  by  which  he  has 
•nnered  damage. 

Sir  B.  Phujjiiobb.— I  consider  the  objections 
to  this  ootioa  being  brought  by  the  present  plain- 
tiffs invalid,  on  both  t£e  grounds  which  have 
been  argued. 

After  farther   consultation   with  tbe    Trinity 


Masters,  his  Lordship  delivered  the  following  jadg- 
ment  on  the  merits  of  the  case : — 

Sir  B.  Fhillikore. — This  case  has  occupied  the 
attention  of  the  court  for  some  davs,  and  I  have 
had  an  ample  opportunity  of  consulting  from  time 
to  time  the  Elder  Brethren  and  ascertaining  their 
opinions  upon  the  subjects  discussed  before  them, 
and  also  their  reasons  for  the  conclusion  at  which 
they  have  arrived.  Now,  in  all  cases  of  this  kind, 
the  question  is  whether  the  damage  to  the  oargo 
was  caused  by  one  of  the  excepted  perils  in  toe 
charter-party  and  bills  of  lading,  or  by  the  want  of 

E roper  appliances  on  board  the  carrying  ship.  The 
LW  which  is  applicable  to  this  subject  is  per* 
spicuoualy  stotea  by  the  Lord  Chancellor  in  the 
case  of  Steely.  The  Slate  Line  Steanuhip  Company 
(3  App.  Gas.  72;  37  L.  T.  Rep.  N.  S.  333),  and  I 
think  I  cannot  do  better  than  read  it :  "  It  is  an 
engagement  to  carry  and  to  deliver  at  a  certain 
port  in  this  kingdom  the  wheat  so  shipped.  What 
IS  the  meaning  of  the  contract  created  by  those 
words,  supposing  they  stood  alone  P  I  think 
there  cannot  be  any  reasonable  doubt  entertained 
that  this  is  a  contract  which  not  merely  engages 
the  shipowner  to  deliver  the  goods  in  the  con- 
dition mentioned,  but  that  it  also  contains  in  it 
a  representation,  and  an  engagement — a  contract 
— by  the  shipowner  that  the  ship  on  which  the 
wheat  is  placed  is  at  the  time  of  its  departure 
reasonably  fit  for  accomplishing  the  service  which 
the  sbipowner  engages  to  perform.  Reasonably 
fit  to  accomplish  that  service  the  ship  cannot 
be  unless  it  is  seaworthy.  By  '  seaworthy,'  my 
Lords,  I  do  not  desire  to  point  to  any  i3chnioal 
meaning  of  the  term,  but  to  express  that  the  ship 
should  be  iu  a  condition  to  encounter  whatever 
perils  of  the  sea  a  ship  of  that  kind,  and  laden  in 
that  way,  may  be  fairly  expected  to  encounter  in 
crossing  the  Atlantic.  My  Lords,  if  there  were 
no  authority  upon  the  question,  it  appears  to  me 
that  it  would  be  scarcely  possible  to  arrive  at  any 
other  conclusion  than  that  this  is  the  meaniDi;  of 
the  contract."  The  decks  of  the  vessel  in  this 
case  appear  to  have  been  of  a  pecaliar  formation, 
and  in  this  respect  the  vessel  seems  to  have  nnder- 

fone  an  alteration  from  her  original  strnoture. 
he  cargo  consisted  of  ground  bark  and  chopped 
bark ;  a  portion  of  tbe  latter  was  used  as  dunnage. 
As  to  this  I  shall  say  a  word  presently.  Fart  of 
this  cargo  was  of  a  porous  kind,  and,  when  satu- 
rated with  water,  caused  the  ship  to  float  so  much 
deeper.  The  sweat  and  the  steam  would  have 
been  the  natural  consequences  of  the  heating  of 
the  cargo,  and  I  must  take  it  to  have  been  pat  on 
board  in  good  order.  It  arrived  in  an  extremely 
bad  condition.  Tbe  voyage,  beginning  on  May  7 
at  Adelaide,  ended  on  Oct.  3,  at  Cork,  occapyinff, 
therefore,  149  days.  The  weather  was  extreme^ 
tempestuous,  almost  a  succession  of  gales,  until  she 
came  under  the  influence  of  the  trade  winds.  The 
upper  works  leaked  continuooaly,  admitting  large 
quantities  of  water.  In  the  'tween  decks  there  was 
no  dunnage.  In  the  lower  hold  the  dunnage 
was  in  quantity  sufficient,  bat  being  composed 
of  chopped  bark,  was  bad  for  the  purpose,  acting 
as  a  spDUge,  conveying  the  water  to  the  cargo. 
The  Elder  Brethren  are  decidedly  of  opinion  that 
there  should  have  been  scuppers  in  the  'tween 
decks,  and  that  the  want  of  them  was  one  of  the 
oaaaes  of  the  damage  to  the  cargo  in  the  lower 
hold.  I  must  here  express  my  entire  agreement  with 
that,  and  also  with  the  observation  of  the  learned 
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oounBel  who  spoke  last,  that  it  was  not  oompntent 
to  the  carriers  of  this  cargo  to  nse  any  portion  of 
it  as  dnnnage.  The  Trinity  Masters  further  drew 
my  attention  to  what  they  consider  a  great  defect 
in  the  ship,  the  want  of  proper  fastenings  in  the 
deck — that  is,  as  I  anderstand,  a  sufficient  number 
of  bolts  to  hold  the  planking  to  the  timbers.  The 
Tessel,  leaking  much  in  her  topsides,  admitted  large 
qnantities  of  water,  which,  falling  on  the  upper 
part  of  the  lodging  knees,  poured  over  them  into 
the  hold  bejond  the  inner  snrfaoe  of  the  dunnage, 
and  greatly  damaged  the  cargo.  In  bad  weather 
the  pumps  app^r  to  have  been  properly  attended 
to,  but  the  Trinity  Masters  point  oat  to  me  that 
this  could  not  have  remedied  the  want  of  proper 
and  adequate  fiiuitenings.  They  further  observe 
that  much  water  must  have  also  found  its  way 
between  decks  from  the  bnlkhead  in  the  breuc 
when  she  pitched  heaTily,  and,  as  the  master 
stated,  shipped  large  quantities  of  water  forward. 
They  allege,  as  a  proof  how  much  she  strained, 
that  the  oakum  about  the  stem  and  bows,  and 
also  under  the  counter,  had  worked  out,  as  stated 
by  the  seaman  of  the  Mcernihon,  who  thrust  his 
knife  into  one  of  the  seams.  On  the  whole,  I  am 
of  opinion  that  it  is  proved  that  the  damage  was 
occasioned  by  the  want  of  proper  appliances  on 
board  the  carrying  vessel,  especially  the  want  of 
proper  scuppers,  and  the  imperfect  and  improper 
dunnage,  as  well  as  the  inadequate  fastenings.  I 
must,  therefore,  refer  to  the  registrar,  assisted  by 
merchants,  to  inquire  into  and  report  as  to  the 
amount  of  damage  caused  by  the  matters  I  have 
referred  to,  and  I  give  judgment  for  the  plain- 
tiffs. 

Solicitors  tor  the  plaintiffs,  HoUanu,  Son,  and 
Coward. 

Solicitors  for  the  defendants,  Pritehard  and 
Sotu,  agents  for  A.  M.  Jaekson. 

Tuetday,  Mairek  4. 
(Before  Sir  B.  Philuxore.) 
The  Ehdora.  (a) 
PrcMHe»—Oott» — Lama.g«»—Arre»t. 
Where  the  holder  of  a  hottomry  hand  amtU  (k« 
veuel  and  freight  on  which  th»  bond  u  seewred 
before  the  bond  ia  due,  and  the  bond  is  vaid  at  or 
before  matiirUy,  the  Shipowner  it  erUiued  to  tho 
eotts  occasioned  by  the  proeeeding,  but  not,  in  the 
absence  of  malice  or  gross  negligence  on  Ote  part 
of  the  bondholder,  to  damages. 
This   was  a  motion    in  an    action  of  bottomry. 
The  bottomry  bond  on  ship  and  freight  was  pay- 
able seven  days  after  the  arrival  of  the  ship  in  the 
port   of   London.     The  plaintiffs  instituted    the 
action,  and  arrested  the  ship  on  Feb.  25,  the  ship 
having  arrived  on  Feb.  22. 

March  1. — OUMrkson  moved  the  court  to  release 
the  vessel  without  bail,  and  to  condemn  the  plain- 
tiffs in  costs  and  damages. 

Myburgh,  for  the  plaintiffs,  consented  to  the 
release  of  the  vessel  on  the  amount  of  the  bond 
and  interest  beiug  paid,  and  the  rest  of  the  motion 
was  ordered  to  stand  over. 

Clarkaon,  for  the  defendants,  now  moved  the 
court  for  costs  and  damages,  for  the  unlawful 
arrest  of  the  ship.    There  was  no  excuse  for  the 

(»i  S«ported  by  J.  P.  Aspikul  and  T.  W.  E^xia,  Esqn., 
BuTiatan4it-Law. 


anest ;  the  bond  was  not  due,  and  till  it  became 
due  there  was  no  cause  of  aocion.  In  f»ct,  there 
never  was  a  oanse  of  action,  as  the  money  waa 
tendered  before  it  had  arisen  ;  the  arrest  was  nofr 
merely  prematore^  but  altogether  illegal. 

Myburgh  for  the  plaintiffs. — Under  the  circum- 
stances we  were  justified  in  taking  the  steps  we 
did.  Before  the  arrival  of  the  ship  we  bad  written 
to  ask  if  the  bond  would  be  paid,  and  received  no 
reply.  Our  bond  was  on  ship  and  freight  only ;  if 
therefbre  the  vessel  was  not  arrested  the  cargo 
would  be  discharged  and  the  firnght  received  by 
the  ship,  and  oar  seonrity  dimmisbed  by  that 
amoant.  The  bond  was  for  a  large  sum,  and  the 
ship  by  itself  might  not  Iwve  leiuised  enough  to 
pay  it : 

The  Jem*,  1  Dodaon  4S1,  464  ; 

The  Bam,  JoU  Primeiro,  Frit.  Dig.  513. 

There  was  no  malioe  or  gross  negligence  in  tiie 
arrest  such  as  to  entitle  the  defendant  to  damages : 

The  StratMMMwr,  1  App.  Cases  58 ;  84  L.  T.  Sep.  N.  S. 

148. 
The  SvcMgtUtmos,  8wa.  376;  12  Moo.  P.  C.  352L 

Sir  BoBERT  Phllumorb. — I  do  not  think  the  cir- 
cumstances  are  such  as  to  entitle  the  defendants  to 
damages,  but  they  are  clearly  entitled  to  the  costs 
of  the  suit. 

Solicitors  for  the  plaintiffs,  HoUams,  Bon,  and 
Coward. 

Solicitors  for  the  defendants.  Lawless  and  Co, 


COMMON     PLEAS    DITISION. 
Dec  13. 1878.  and  March  U,  1879. 
(Before  Lopes,  J.) 
MARima  Mabub  Ihsuraxcb  Cokpamt  (Lnann) 
o.  FiBJS  Bb-Ibsvrabcb  Cobporation  (Luutrb.)  (a) 
Marine  insuranee — JPtre  insurance — Usage — 
Dedaration  of  risks. 
The    plaintiffs,    a   marine    insuranee    company, 
entered  into  an  agreement  with  the  defendant*, 
a  fire  re-insurance    company,    that  the  defen- 
dants should  upon  certain  agreed  terms  re-WMWra 
the  plaintiffs  c^ainst  loss  by  fire  only  by  all  coal- 
laden  ships  which  should  be  insured    by    the 
plaintiffs    under  their  poKeie*  between  eeriain 
ports,  so  long  as  the  agreement  remained  in  force  ; 
and  successive  policies  to  cover  the  risks  insured 
against    by  ships  as  might  be  dedared    were 
accordingly  subscribed  and  issued  by  the  defen- 
dants to  the  plaintiffs.    It  was  admitted  thai  in 
the  case  of  open  poKeies,  on  ships  to  be  dedartd, 
there  was  a  usage  of  mer^anta  and  underwriter* 
that  such  policy  attached  to  the  goods  M  soon  a* 
and  in  the  order  in  which  they  were  shipped,  in 
which  order  the  assured  was  bound  to  dedare 
them  ;  and,  in  case  of  mistake,  that  the  assured 
should  be  bound  to  rectify  the  declaration,  whiek 
was  sometimes  done  after  loss. 
Held,  that  the  admitted  usage  with  regard  to  marine 
insurances    applied,  although  the  re-insurance 
with  the  defendants  was  a  re-insuranee  against 
fire  only ;  it  being  a  contract  of  fire  insurance  in 
respect  of  a  marine  risk. 
Further  coksideration. 

The  aocion  was  tried  at  the  Liverpool  Summer 
Assizes  187H,  and  the  jury  being  discharged  with- 
out a  verdict,  all  questions  in  the  action  were  left 
to  the  decision  of  the  learned  judge. 

(a)  Beportad  ij  J.  A.  Tootc,  Esq.,  Baiiister«t-La«. 
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C  J*.  DiY.]     Ma&ixiiib  Mabixs  Insu&axcb  Co.  v. 

Fibs  Rb-Ihsubasci  Cobpobation. 

[O.P. 

DiT. 

The  pluatiffa  were  a  marine  inannuioe  com- 
ftaj,  who  had  agreed  to  re-inaure  thenuelTes 
with  the  defeadanta  a^i^inst  all  loss  or  damage  by 
&e  only,  in  reapeot  of  aooh  ooal-ladea  ahipa  as 
ahoold  be  inaared  hj  the  plaintiffs  ander  their 
polioiea  while  the  agreement  was  in  foroe ;  and  the 
Mtiim  was  broagbt  to  reoorer  in  reapeot  of  anch 
an  alleged  loaa.    The  iiaota  are  folly  set  oat  in  the 


0.  BrnttttU,  Q.G.  and  Myhuryh  for  the  plaintiSa.— 
It  ia  admitted  that  the  naage  stated  in  Bt«phen»  v. 
itudraiamcm  Ititwranee  Oompcmg  (27  L.  T.  Rep. 
K.  S.  S8&;  L.  Beo.  8.  G.  P.  18)  exists  as  to  marine 
iaanranoe  generally.  The  riak  which  the  plaintiffs 
vndertake  is  a  marine  risk,  it  being  simply  an 
inaniance  of  ships  at  and  between  oertain  speoiflcd 
ports.  Part  of  this  ri^ — i.e.,  so  maoh  as  relates  to 
fire — they  haTe  re-inanred  with  the  defendants. 
Ti»  riak  undertaken  by  the  defendants  is  oonae- 
qoently  also  a  marine  risk,  it  being  an  insnranoe 
agaiBst  fire  in  the  oaae  of  shipa  at  aea,  and 
the  admitted  oaage  therefore  appliea  to  the  pre- 
aent  caae.  It  folTowa  that  the  policy  attached  to 
fte  shipa  inaared  \ij  the  plaintiffa  as  soon  as 
the  risk  of  the  plaintiffs  began ;  and  their  laches 
in  not  declaring  the  HaimpAen  does  not  dis- 
antitle  tiwm  to  recover,  since  the  declaration  can 
ha  amended  or  aapplied  after  the  loss.  It  is 
admitted  that  there  was  no  bad  iiiith. 

EtncheU,  Q.G.  and  W%ee2er  for  the  defendants. — 
^Rie  insnrance  with  the  defendants  was  a  fire 
insmance;  and  the  nsage  does  not  apply  to  snch 
caws.  The  policy  did  not  attach  nntil  the  declara- 
tion in  each  case  was  made ;  and  that  was  not  done 
here  nntil  after  the  loss.  It  is  not  contended  that 
the  pfanntiffa  acted  in  bad  faith,  bnt  their  negligence 
in  Bot  declaring  mnat  disentitle  them  to  recover. 
Tc  hold  otherwise  wonld  be  to  open  the  door  to 
fiwd: 

1  Fanons  on  Insmaiioe,  519,  590. 

Mmrek  14. — LoFEa,  J.  delivered  the  following 
]ndgment : — This  caae  came  before  me  for  tri^ 
Mt  Liverpool  Summer  AjsaiBsa.  The  jnry  were 
disaharged  by  consent  withoot  a  verdict,  and  all 
tpiestions  were  left  to  my  decision.  The  plaintiffs 
area  marine  insurance  company,  carrying  on 
bosineas  at  Liverpool,  and  defendants  are  a  fire 
n-insnT»ooe  corporation.    In  Nov.  1876   it  was 

rd  between  the  plaintiffs  and  defendants 
the  defendants  shonld,  upon  oertain  agreed 
tarms,  re-inaure  the  plaintiffs  against  loss  by  fire, 
to  the  extent  of  not  more  than  lOOOl.  by  any  one 
tcbkI,  upon  all  ooal-laden  ships  which  should  be 
Bwnred  by  the  plaintiffs  onder  their  policies,  at 
wd  firom  oertmn  agreed  ports  to  oertain  other 

rd  porta.  In  accordance  with  such  agreement 
defendants  subscribed  and  issued  to  the 
^tiffs  a  policy  dated  28th  Feb.  1877,  whereby 
me  defendants,  in  consideration  of  2502.,  undertook 
to  (mrantee  or  re-insore  the  pUuntifh  against  loss 
<v  damage  by  fire  and  the  conseqoenoes  thereof, 
to  the  extant  of  50,0001.,  by  the  ships  or  vessels,  as 
™t^be  dedared,  at  and  from  certain  ports 
UMKm  mentioned  to  destination,  the  said  policy 
to  be  Bsbjeot  to  the  same  danses  and  conditions 
(to  bras  tbey  rriate  to  the  fire  risk  only)  as  the 
^"KibbI  policy  or  polioiea,  and  woald  pay  as  might 
|*l>BidthereaB.  In  the  aaod  poliey  it  was  provided 
toat  the  arraDRement  was  to  be  in  force  for  one 
?•*.  from  the  lat  Oct.  1876,  and  waa  to 
'■wde  only  suofa  veaaela  aa  were  coal-ladea.   It 


was  also  provided  that  the  said  policy  was  to  be 
anpplemanted  by  further  policies  on  like  terms, 
ahoold  the  amount  thereof  not  prove  sufficient  for 
the  year's  transactions.  Declarations  were  made  on 
the  19th  Feb.  and  on  the  29  th  June,  but  such  decla- 
rations were  for  in  excess  of  the  aaid  policy.  On 
the  9  th  July  defendanta  snbaoribed  and  issned  a 
second  policy  for  50,0002.,  sioailar  in  its  t«RTas  in 
every  respect  to  the  former  poUcy.  On  the  7l^ 
Jane  the  plaintiffs  insared  a  ooal-laden  ship  called 
the  Hampim  on  a  voyage  between  the  prescribed 
ports.  The  Hartvpdtn  was  lost  on  the  18th  Sept., 
and  the  loss  was  posted  at  Lloyd's  on  the  24bh  Oct. 
Farthw  declarations  were  made  on  the  10th  Aug., 
and  were  in  excess  of  the  second  policy.  The  Bamf&» 
was  not  declared  either  on  the  29ui  Jane  nor  on 
the  lOth  Aug.  On  the  24th  Oot.  the  plaintiffs 
applied  to  the  defendants  for  a  covering  slip, 
wbioh  was  sent  to  them  by  the  defendants ;  and 
on  the  25th  Oct.  a  third  policy  was  sabaivibed 
and  iaaaed  by  defendanta  in  the  same  terms  in  all 
respeota  as  the  two  former  policies.  On  the 
2nd  Nov.  the  plaintiffs  dedand  the  Hampden, 
and  claimed  for  a  loss.  At  thia  time,  and  when 
the  third  policy  was  effected,  the  plaintiffs  knew 
of  the  loss  of  the  Hampden.  It  was  admitted  at 
the  trial,  and  on  the  argument,  that  the  plaintiffs 
had  taken  a  risk  of  a  coal  cargo  in  respect  of  the 
Hampden,  and  that  there  was  a  loss  which  wonld 
be  covered  by  the  policy  of  re^insurance,  if  the 
plaintiffs  were  not  disbaTred  from  attributing  it  to 
one  of  the  said  polioiea  by  reason  of  delay  in 
declaring  the  risk.  It  was  also  undisputed  that, 
taking  the  risks  in  ciironological  order,  the 
Hemifden  did  not  come  nndar  either  of  the  first 
two  policies,  which  were  by  previous  risks  ex- 
hausted when  the  phuntiffa  to«c  the  riak  on  the 
Hampden,  but  mnat  rank  ander  the  third  policy 
(if  under  any),  which  was  effected  on  the  25th 
Oct.  It  was  also  undisputed  that  the  plain- 
tiffs' manager  had  been  most  negligant  in  not 
declaring  the  Hampden,  but  the  defendants  ad- 
mitted that  there  was  no  want  of  good  faith  on  his 
fart  nor  on  the  part  of  the  plaintiff  company. 
t  was  also  admitted  that  a  usage  in  fact  existed 
such  as  that  in  the  case  of  Stephens  v.  AiutraUuian 
Insurance  Company  (27  L.  T.  Bep.  N.  S.  585 ; 
L.  Bep.  8  G.  P.  18),  to  the  effect  that  in  the  case  of 
open  policies,  on  ships  to  be  declared,  there  is  a 
nsage  of  merchants  and  underwriters  that  thia 
policy  attaches  to  the  goods  as  soon  as,  and  in  the 
order  in  which,  they  are  shipped,  in  which  order 
the  assured  is  bound  to  decliu'e  them ;  and  in  oaae 
of  mistake  as  to  the  order  of  shipment,  the  assured 
is  bound  to  rectify  the  declaration,  which  is  some- 
times done  after  loss.  The  defendants,  how- 
ever, conteuded  that  they  not  being  a  marine 
insurance  company,  the  usage  did  not  attach. 
As  this  cam  depends  mainly  upon  whether  this 
custom  applies  or  not,  it  is  necessary  to  de- 
cide that  question.  I  think  it  does.  The  argu- 
ment is,  that  the  nsage  does  not  ^  attach,  be- 
cause the  plaintiffs  are  insurers  against  marine 
risks,  and  the  defendants  are  re-insurers  against 
fire.  It  is  conceded,  however,  that  it  is  within  the 
powers  of  the  defendant  company  to  re-insure 
against  loss  by  fire  in  case  of  ships  at  sea.  The 
plaintiffs  here  insure  against  penis  by  sea  gene- 
rally, and  in  order  to  ease  their  liability  they 
re-insure  their  risks  in  respect  of  coal-ladea 
vessels,  for  a  limited  amount  in  each  case,  and  in 
respect  of  fire  only,  and  between  specified  ports , 
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with  the  defendants.  The  contract  with  the 
defendants  ia  a  contract  of  fire  insnranoe,  no 
donbt ;  bat  it  is  a  contract  of  fire  insnranoe  in 
respect  of  a  marine  risk.  The  defendants, 
when  they  entered  into  that  oantract,  were  doing 
the  trade  or  business  of  marine  insurance.  The 
plaintiSs,  in  the  course  of  their  business,  under- 
took certain  marine  risks ;  the  defendants,  for 
their  own  benefit,  take  upon  themselTes  to  in- 
demnify the  plaintifis  against  one  of  those  marine 
risks,  being  a  risk  against  fire.  It  was  a  marine 
risk  in  the  hands  of  the  plaintiffs,  and  did  not 
become  less  so  when  undertaken  by  the  defendants. 
When  the  defendants  contracted  with  the  plain- 
tifEs,  they  contracted  with  them  according  to  the 
naage  of  the  particular  trade  or  business  to  which 
the  contract  related.  It  related  to  the  trade  or 
business  of  marine  insurance.  I  think,  therefore, 
the  usage  in  Stephent  v.  The  Auttralarian  In- 
tvranee  Oompamy  applies.  This  being  my  view, 
it  is  not  necessaiy  for  me  to  determine  how  the 
case  would  stand  if  this  usage  did  not  attach.  I 
will  only  say  that  it  appears  to  me  that,  if  the 
usage  did  not  attach,  this  contract  could  not  be 
regarded  as  an  ordinary  open  policy  on  ship  or 
ships  to  be  hereafter  declared.  Having  reg^ard  to 
the  terms  of  the  contract  between  the  parties,  I 
should  be  inclined  to  think  that  there  is  no 
aecessi^,  except  as  a  matter  of  convenience  (as 
showing  when  one  policy  was  exhausted  and 
another  had  become  necessary),  that  there 
should  be  any  declaration,  but  that  the  policy 
attached  when  the  risk  was  incurred.  It  was 
urged  by  Mr.  Wheeler  on  the  part  of  the  defend- 
ants that  the  negligence  of  the  plaintiffs'  manager 
was  such  that  it  sSorded  faeilities  for  fraud,  and 
consec[aently  disentitled  the  plaintiffs  from  re- 
covering, and  a  passage  from  Parsons  on  Icsuranoe 
was  relied  on.  I  am  not  prepared  to  hold  that 
there  was  such  negligence,  nor  can  I  find  any 
authority  for  Mr.  Wheeler's  contention.  I  am  of 
opinion  that  the  plaintiffs,  having  acted  in  good 
fiuth,  are  not  debarred  from  recovering  by  the 
delay  in  making  a  declaration  on  the  Hampden. 

Judgnnent  for  the  plaintiffg  for  lOOOI.  unth 
eotts. 

Solicitors  for  the  plaintiffs.  Field,  Boteoe,  and 
Oo.,  for  Bateton  and  Co.,  Liverpool. 

Solicitors  for  the  defendants,  Learoyd,  Learoyd, 
and  Pearee.  

Nov.  26,  Dee.  7, 1878,  and  Jan.  11, 1879. 

(Before  Denvan,  J.) 

EmiA.  SiLvxs  MiBiiro  Cohpant  (Ldiitbd)  v.  Lbwis 

AHD  Son.  (a) 
Company — Promoterghip — LiaMlHy  of  promoters 

at  trtuteei  for  company. 
The  plaiiUiffs,  being  a  company  formed  to  pitrehcue 
and  work  an  American  mine,  siied  the  defendants 
for  damages  for  conrpiring  with  the  vendor  to  sell 
them  the  mine  for  an  excessive  price,  and  for  the  re- 
turn ofprofUs  mode  hy  th".  defendants  as  promoters 
of, and  received  hy  them  astrusteesfor,  the  plaintiff 
company.  The  defendants  were  a  firm  of  metal- 
brokers,  who  had  been  employed  to  seU  the  ore  in 
England  upon  commission,  and  it  appeared  from 
the  correspondence  between  the  defendants  and 
the  vendor  thai  the  vendor  had  been  anadous  to 
obtain  their  assistance  in  the  eale  of  the  mine  to 

(a)  Bepoited  I17  J.  A.  Foots,  £iq..  Buriater-at-Law. 


an  English  eompany,  and  thai  it  had  been  ar- 
ranged that  he  siumld  remunerate  them  for  such 
aenttanee  if  given.  The  defendant,  in  fad, 
inirodMoed  (he  vendor  to  an  intending  purchaser, 
hut  this  pttrehate  went  off,  and  the  mine  was 
afterward  sold  to  other  buyers,  by  whom  the 
plaintiff  eompany  was  formed.  The  prospectus 
of  the  eompany,  when  issued,  referred  to  (he 
defendants  a*  wtUing  and  able  to  answer  wt- 
guiriet  at  to  the  amount  of  ore  already  told  from 
the  mine,  and  generally  as  to  the  mine  tttelf, 
which  had  been  vitited  by  one  of  the  defendants 
firm.  The  defendant!  alleged  thai  they  had 
given  no  exprett  authority  for  this  use  of  their 
rwme,  but  they  did,  in  fact,  answer  inquiries 
made  by  intendimg  ehareholdert.  \ 

The  vendor,  halving  reeeived  part  payment  in  paid- 
up  shares  of  th«  company,  transferred  certain  cf 
ihete  shares,  to  Uie  amount  of  50001.,  to  the  de- 
fendants, from  which  the  defendants  uUimaidu 
realised  59681.  The  defendants  aUeged  that  (hit 
payment  was  made  to  them  under  an  arrange- 
ment with  the  vendor  by  which  they  were  to  be 
remunerated  for  any  omittance  they  might  give 
in  seUing  (he  mine,  and  to  he  compensated  for  the 
loss  they  would  sustain  in  respect  of  thar  com- 
mission on  sales  of  ore,  a  less  rate  cf  commission 
being  usually  paid  by  English  mineoumert  than 
by  owners  in  America. 

The  jury  disagreed  on  the  qvfestions  of  eotupiraey 
and  fraudment  representation,  but  found  (hat 
the  defendants  were  promoters,  and  further  found 
a  general  verdict  for  the  plaint'^s  for  the  proceeds 
of  the  5000Z.  shares. 

Held,  first,  that  the  question  of  promoiership  was 
one  of  fact,  and  not  of  law  ;  and  that  there  toof 
evidence  to  leave  to  the  jury  in  tupport  of  the  con-        \ 
tention  that  the  defendants  were  promoters. 

Held,  secondly,  that  there  was  evidence  to  leave  to 
the  jury  in  support  of  the  plainOffS  daim  to 
recover  the  proceeds  of  the  paid-up  shares  as- 
signed to  the  defendants,  as  "profits  received  hy 
the  defendants  to  the  use  of  and  as  t/rustees 
for  the  plaintiffs"  the  plainiU'  eompany  never 
having  received  any  eonsidorationfor  the  shares 
in  question. 

FUKIHXB  COIISISXKATION. 

The  plaintifis  sued,  according  to  the  indorsement 
of  the  wf^t,  "  for  damages  for  oonbpiraov  between 
the  defendants  and  Trenor  William  i*ark  and 
others  in  the  sale  of  the  Emma  Mine,  and  for 
profits  received  by  the  defendants  to  the  use  of 
and  as  trustees  for  the  defendants." 

The  nature  of  the  pleadings,  and  the  evidence 
given  at  the  trial,  fully  appear  from  the  judgment 
of  Denman,  J.  The  action  was  tried  at  West- 
minster on  the  24th,  25th,  26th,  and  27th  June 
1878. 

The  jury  disagreed  on  all  the  principal  qaes^ 
tions,  including  tnose  of  conspiracy  and  fraudulent 
representation,  but  found  that  the  defendants 
were  promoters  of  the  company,  and  added  that, 
if  the  question  of  promotership  was  righsly  lefc  to 
them,  they  intended  to  find  for  the  plaintiffs  for 
the  amount  of  81882.,  being  the  proceeds  of  the 
paid-up  shares  received  by  the  defendants,  together 
with  dividends  and  interest. 

On  these  findings  the  plaintiffs  asked  for  judg- 
ment. The  defendants  i^so  claimed  judgment,  on 
the  ground  that  there  was  no  evidence  on  which 
the  questions  of  promotership  and  general  liability 
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shoold  have  been  left  to  the  jary.  The  caae  'was 
thereapoa  adjourned  for  farther  conaideration. 

Nov.26,27,Dee.7 andW.—Oorit,  Q.C.,a  Bowm, 
and  FouUtet,  for  the  plaintiffH,  asked  for  jadg- 
ment. — The  plaintiffs  are  entitled  to  judgment* on 
the  general  finding  of  the  jury,  and  on  the  gronnd 
that  they  were  promoters.  In  Bagnall  v.  GarUon 
(37  L.  T.  Eep.  N.  S.  431 ;  L.  Bep.  6  Ch.  Div.  371) 
the  promoters  of  a  oompany  nere  held  liable  to 
refond  money  received  by  them  oot  of  the  par- 
chase  money.  A  promoter  is,  in  &ct,  a  trostee  or 
fidadaiy  of  the  company  which  he  promotes  : 
Neu  Sombrero  PhotpluUe   Company   (Ltntifod)  t. 

Srltagtr,  36  L.  T.  Bm.  N.  B.  222;  L.  Bap.  S  Ck. 

Sir.  73,  affirmed  ia  t&e  Home  of  Lords. 

It  is  dear  that  the  5000L  shares  were  received 
by  the  defendants  as  saoh  trnstees.  In  answer  to 
the  serenteenth  interrogatory,  they  state  that 
Park,  the  vendor,  promised  them  50002.  in  Sept. 
1871,  and  said  he  would  make  it  10,0001  if  he 
lold  the  mine  at  his  own  price ;  that  the  said 
promise  was  made  in  ftdfllment  of  a  verbal  pro- 
mise made  by  Park  to  the  defendant  A.  Lewis,  in 
America,  that,  if  they,  the  defendants,  would 
aaost  bini  in  the  sale  of  the  mine  in  England,  be 
would  gnarantee  them  from  loss  by  the  sale,  either 
by  providing  that  they  should  oontinne  to  receive 
the  consignments  of  the  ore  at  the  then  rate  of 
commission,  or  by  giving  them  an  equivalent ;  and 
that  they  afterwards  agreed  to  take  the  payment 
in  shares  instead  of  in  cash.  In  other  words,  the 
SOOOi.  was  to  be  a  payment  ont  of  the  purchase- 
money,  eventually  taken  in  paid-np  shares,  for 
wfaii^  the  oompany  received  no  consideration, 
yiventothe  defendants  for  promoting  and  Bssist- 
ing  the  sale  of  the  mine. 

Sir  3.  Jamet,  Q.C.,  Herschell,  Q.C.,  and  Henn, 
CoStfw  for  the  d^endants. — The  jury  having  re- 
fnaed  to  find  the  main  question  for  the  plaintiffs, 
and  there  being  no  evidence  which  should  have 
been  left  to  them  on  the  question  of  promotorship, 
the  defendants,  and  not  the  plaintiffs,  are  entitied 
tojadcment.  The  primaiy  cause  of  action  was 
the  a]k«ed  conspiracy,  as  to  which  the  jury  gave 
no  ver£ct ;  and  the  promotership  ground  was  a 
mere  subsidiary  claim.  If  judgment  were  entered 
on  it,  the  defendants  would  be  prejudiced  in  going 
down  to  try  the  main  question  again.  The  two  claims 
cannot  be  satisfactorily  separated,  as  in  Parker  v. 
VKama  (31  L.  T.  Bep.  N.  S.  739 ;  L.  Rep.  10  Ch. 
96).  Nor  are  the  pluntiffs  entitled  to  it,  inas- 
oradhas  the  question  of  the  liability  of  the  defen- 
dants aa  promoters  should  never  have  gone  to  the 
jary.  There  are  two  facts  fatal  to  the  plaintiffs' 
contention  on  this  head.  First,  the  defendants 
did  not  in  fact  promote ;  their  only  act  in  con- 
nection with  the  proposed  sale  was  an  introduction 
which  proved  abortive,  i.e.,  an  attempt  to  promote 
another  company  which  never  came  mto  existeccn, 
and  not  the  company  now  suing.  Secondly,  the 
250  shai  .  ^voeived  by  the  defendants  were  not 
the  property  of  the  company.  They  were  the 
absolute  propertnr  of  the  vendor.  Park,  who  had 
pven  value  for  them,  and  could  assign  them  to 
whom  he  pleased.    They  also  cited 

Cheer's  cue,  33  L.  T.  Bep.  N.  S.  619 ;  L.  Bqi.  1  Ch. 
Div.  182 ; 

Albitm  8Uel  and  Wire  Comumu  v.  Martin,  33  L.  T. 
Bm.  N.  8. 660 ;  L.  Bep.  1  Ch.  Div.  582  ; 

Undliqr  on  Futnenhip,  p.  585 ; 

fuk  V.  Oumey,  L.  Bep.  6  H.  of  L.  377  ; 

fot  T.  UadcT^h,  1  Wh.  4  Tnd.  L.  C.  115. 

Vol  XL.,  N.  s.,  xoia. 


Qorst,  Q.C.  in  reply. — The  plaintiff  oompany  is 
that  wUcn  the  defendants  intended  to  promote. 
It  is  true  that  the  particular  act  of  promotership 
referred  to  was  not  successful,  bat  it  was  not^  the 
less  an  attempt  to  promote  the  company  which 
was  afterwards  formed.  Promotership  is  neoe*- 
sarily  something  done  before  the  company  pro- 
moted comes  into  existence. 

Jan.  11. — DcNUAN,  J.  delivered  judgment. — ^This 
was  an  action  brought  by  the  plaints,  a  limited 
company,  against  the  defendants,  James  Lewis 
and  Arthur  Lewis,  his  son,  metal  brokers  at 
Liverpool.  The  statement  of  claim  was  very  long, 
and  contained  several  allegations  which  were 
mere  statements  of  ovidenoe.  It  cannot,  however, 
be  said  that  the  defendants  had  not  notice  of  the 
two  causes  of  action  upon  which  the  plaintiSs 
relied ;  for  the  indorsement  on  the  writ  stated  that 
"  the  plaintiffs'  claim  is  for  damages  for  oonspiraov 
between  the  defendants  and  Trenor  William  Park 
and  otbera  in  the  sale  of  the  Emma  Mine,  and 
profite  received  by  the  defendante  to  the  use  of 
and  as  trustees  for  the  plaintiffs."  The  action 
was  tried  before  me  on  the  24th,  25th,  26th,  and 
27th  of  June  last.  It  appeared  from  the  evidence 
that  the  Emma  Silver  Mine  in  America,  in  the 
year  1871,  had  come  into  the  huids  of  Trenor 
William  Park  and  othere,  and  that  they  wished  to 
sell  it.  The  defendante  had,  for  some  time 
previous  to  July  1871,  been  selling  about  one- 
naif  of  the  produce  of  the  mine,  as  metal  brokers, 
for  the  usual  conunission  on  sales  for  American 
companies,  vis.,  2^  per  cent.  The  other  half  of 
the  produce  was  sold  by  other  metal  broken 
named  Bath.  A  long  correspondence  was  put  in 
at  the  tr^  between  the  two  defendante  and 
between  each  of  the  defendants  and  Park  and  one 
Baxter,  who  was  jointiy  interested  with  Park  in 
America,  to  which  I  shall  have  to  refer  presently. 
Many  expressions  in  these  lettere  were  relied  upon 
by  the  pltdntiffs  as  proving  the  conspiracy  alleged, 
and  as  showing  that  the  defendants  were  know- 
ingly assisting  Park  in  palming  off  a  compara- 
tivefy  worthless  mine  upon  the  public  as  a  mine  of 
great  value.  The  jury  having  declined  to  ^ve 
any  verdict  upon  the  questions  left  by  me  bearing 
upon  this  part  of  the  case,  I  cannot  assume  one 
way  or  the  other  whether  this  was  a  correct  con- 
tention on  the  part  of  the  plaintiffs,  or  whether  the 
explanations  given  by  the  defendante  to  show  that 
these  letters  were  consistent  with  perfect  bona 
fidea  were  satisfactory.  In  defining  the  meaning 
of  the  word  "  oonspiraoy,"  I  told  the  jury  that  it 
would  not  be  made  ont  by  a  mere  honest  agree- 
ment, but  that  it  involved  an  agreement  to  do 
somethioK  dishonest,  as,  for  instance,  the  know- 
ingly making  of  false  representations.  Notwith- 
standing the  powerful  argumente  of  Sir  Henry 
James  and  his  juniors,  I  am  of  opinion  that  there 
was  evidence  which  it  was  impossible  to  withdraw 
from  the  jury  upon  this  part  of  the  claim ;  but, 
inasmuch  as  the  jury  were  discharged  upon  all 
questions  relating  to  it  which  were  submitted  to 
them,  I  feet  that  it  would  be  idle,  and  indeed 
unfair,  to  comment  further  upon  that  part  of  the 
case,  or  to  refer  to  those  lettere  now,  except  so  far 
as  they  relate  to  that  part  of  the  claim  upon  which 
the  jary  did  give  in  any  finding.  Coupling  the 
letters  and  the  oral  testimony,  and  using  both  for 
this  purpose,  and  for  this  purpose  only,  I  think 
that  it  was  established  at  the  trial  as  follow^ 
upon  uncontroverted  testimony:   That  Arthur 
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Lewis,  as  early  as  the  17th  July  1871,  being  at 
that  time  in  America,  began  a  correspondence 
with  his  father  in  England,  in  which  he  informed 
his  fother,  writing  from  Salt  Lake  City,  that  he 
contemplated  giving  assistance  to  mine  owners 
in  selling  their  mines  to  companies,  for  a  con- 
sideration of  some  kind,  whether  in  money  pay- 
ments, or  by  obtaining  the  sale  of  the  ore,  or 
allotments  of  shares,  or  otherwise.  The  first 
letter  from  Arthur  to  James  Lewis  read  at  the  trial 
contains  the  following  amongst  other  passages 
bearing  npon  this  part  of  thecaee.  On  the  1 7th  July 
1871  he  writes  as  follows  :  "  Mr.  Park  asked  me  if  I 
wonld  ask  Captain  N.  (a  mining  captain)  to  accom- 

riny  the  party  to  the  Emma  mine  to-morrow,  as 
had  told  him  Oaptain's  N.'s  opinion  might  be  of 
some  valne  if  the  mine  were  sold  in  London.  I 
shall  not  give  any  written  opinion  without  a  defi- 
nite arrangement  of  some  sort  beine  made  by  which 
advantage  may  acome  to  me.  Litigation  is  still 
going  on  about  the  mine,  and,  nntil  this  is  at  an 
end,  they  cannot  hope  to  sell  the  mine  in  London. 
It  is  jast  possible  the  conrt  here  might  order  that 
the  proceeds  of  the  ore  should  be  paid  into  the 
hands  of  a  receiver,  to  be  afterwards  handed  over 
to  the  winning  side.  If  this  were  the  case,  my 
being  here  might  prove  a  great  advant^;e,  as  they 
could  arrange  for  it  with  me,  and  I  could  secure 
what  we  might  otherwise  hare  Iobc.  I  know  the 
head  of  the  opposition  party.  Walkers  aaknd  me 
if  nothing  conid  be  done  with  us  towards  the  sale 
in  England  of  some  of  the  mines  in  the  neigbour- 
bood.  On  thinking  the  matter  over,  T  made  the 
following  proposition  to  Mr.  Robert  Walker  :  I  was 
willing  to  inspect,  report  upon,  and  get  reports 
from  Nancarrow  and  Jassinn  upon  any  mine  that 
I  was  perfectly  satisfied  was  bond  fide  and  could 
honestly  recommend.  If  they  could  bond  it  or 
purchase  it  themselves  at  the  miners'  price,  I 
would  endeavour  to  get  it  taken  up  in  England 
at  about  the  same  price,  no  exorbitant  commis- 
sions .being  paid  to  intermediate  parties,  taking 
m^  pay  in  a  stipulation  that  we  should  be  ap- 
pointed the  msHiagers  of  the  company  (like 
Taylors).  As  a  mine,  to  stand  at  par  here,  should 
certainly  pay  25  or  30  per  oent.  interest,  and  as 
with  ns  10  per  cent,  dividends  would  place  it 
at  par,  the  shares,  if  Walkers  would  take  or 
arrange  for  payment  of  the  whole  mine  in  paid- 
np  shares,  would  soon  become  of  twice  or  three 
times  the  value  they  would  be  at  if  held  here ;  and 
so  it  would  prove  a  very  good  purchase  for 
Walkers.  If  only  a  comparatively  few  shares 
were  required  to  be  taken  up  in  England,  snfiElcient 
for  capital  to  work  the  mine,  it  would  be  easy  to 
float  the  company,  and  the  shares  would  soon 
reach  a  premium  if  the  dividends  were  good.  I 
would  arrange  that  Walkers  should  pay  us  a  per- 
cnntoge  on  the  premium  at  which  they  ultimately 
sold  their  shares,  thus  paying  us  by  results.  I 
pointed  out  that,  if  they  would  commence  with  a 
really  good  mine  in  which  they  had  thorough 
confidence  themselves,  and  it  should  turn  out 
well,  and  the  shares  got  up  to  a  high  premium, 
we  should  then  have  little  difficulty  in  placing 
this  on  the  market  in  the  same  moaner.  Thus  a 
regular  trade  could  be  made  of  it,  the  exorbitant 
profits  to  intermediate  parties  would  be  saved  to 
the  English  company,  while  Walkers  could  pur- 
chase mines  at  the  low  rate  which  the  high  value 
of  money  here  justifies,  and  sell  them  at  the 
greatly  increased  price  which  cheap  money  with 


us  ecjually  justifies.  He  told  me  to  look  round, 
and,  if  I  saw  any  mine  which  took  my  fancy,  he 
would  then  see  what  conld  be  done."  After  visit- 
ing the  mine  on  the  19th  July,  Arthnr  Lewis 
wrote  again  to  his  father,  on  tho  20th,  a  letter  in 
which  he  says  ;  "  Do  not  hand  those  mining  men 
who  come  over  to  Taylors,  but  make  some  arrange- 
ment with  someone  to  accompany  them  to  London 
and  work  it  with  some  good  share  brokers  there." 
1  aylors  were  a  firm  who  were  in  the  habit  of  acting 
as  agents  in  the  business  of  introducdng  owners  o€ 
mines  to  intending  purchasers.  On  the  22nd  July 
Arthur  Lewis  again  wrote  to  his  father  in  Sing- 
land :  "  With  me  oat  here,  I  do  not  see  why  we 
shonld  not  place  some  of  these  mines,  like  Taylors', 
retain  the  management  of  them,  with  a  commis- 
sion on  all  the  proceeds,  and  nltimotely  perhaps 
moke  a  regular  business  of  it.  Therefore  do  yonr 
best  to  help  me.  Mr.  Park  wants  me  to  give  him 
a  repon  on  the  Enuna  mine,  and  to  oome  over  to 
England  in  a  few  month's  time  to  belo  him  to 
place  it  on  the  English  market.  I  donbt  if  I 
shall  give  it  him  at  present.  Tfae  mine  is  on- 
saleabb  at  present,  owing  to  the  litigatiao." 
On  the  24th  July  he  writes  to  his  father 
a  letter  which  contains  the  following  passage: 
"  Should  the  mine  improve  sufficiently  to  jastify 
making  a  report  on  ii  sufficiently  good  to  effect  a 
sate,  8.  (Silliman)  and  N.  (Nanoarrow)  are  each 
to  make  a  report.  Park  is  to  take  the  mine  over  to 
England,  and,  if  a  sale  is  made,  S.  and  K.  ore 
each  to  receive  5000Z.  in  paid-up  shares.  This  is 
pretty  good  for  them,  bat  not  my  way  of  doing 
business.  Do  not  mention  it  on  any  acconnt." 
This  seems  to  me  to  be  ample  evidence  of  know- 
ledge on  Arthur  Lewis's  part  that  Poi^  contem- 
plated a  sale  to  a  company  to  be  got  up  for  the  pur- 
pose of  purchasing  the  mine  ;  but  what  foUowB  is 
still  stronger  to  the  same  effect :  "  I  told  Pork  it 
was  disadvantageous  to  me  for  the  mine  to  be  sold 
to  an  English  company;  for  at  present  we  are 
receiving  a  New  York  commission,  whereas,  if  a 
London  company  had  it,  we  should  only  get  a 
London  commission  ;  therefore,  if  he  wished  me  to 
assist  him  in  the  sale,  he  must  guarantee  me  from 
loss  on  the  sale.  This  he  has  agreed  to  do,  either 
by  inserting  a  clause  in  the  articles  of  sale  that 
we  are  to  receive  the  consignments  of  the  ore  on 
the  present  terms,  or  an  equivalent  for  it  in  paid 
shares.  This  I  conceive  should  not  be  less  than 
10,0002.  or  15,0O0L  He  wanted  me  to  go  over  to 
London  with  him  to  help  him  to  put  it  through. 
I  said  I  shonld  be  more  useful  to  him  here  by 
corroborating  anything  which  the  purchasers  might 
wish  to  know  with  regard  to  the  mine, while  you  will 
take  him  up  to  London  and  introduce  him  to  the 
Taylors  and  other  great  people."  From  these 
and  other  passages  in  the  same  and  other  letters, 
I  think  it  clear  that  Arthur  Lewis  contemplated 
that  he  and  his  fother  were  to  give  active  assis- 
tance to  Park  in  selling  the  mine  to  an  English 
company  to  be  formed,  and  that  they  were  to  re- 
ceive remuneration  for  their  services,  either  by 
way  of  having  secured  to  them  the  sale  of  the 
ore  for  the  English  company  on  advantageous 
terms,  or  by  receiving  some  payment,  either  in 
shares  or  otherwise,  or  both.  On  the  31st  Aug. 
Arthur  Lewis  writes  to  James  as  follows .  "  ParK 
writes  me  be  leaves  for  Liverpool  ou  ^e  2nd. 
Assist  him  all  you  can,  and  look  after  the  loayes 
and  fishes.  He  says  he  can  afford  to  be 
libeial  to  ua.    Yoa  had  better  go  up  to  London 
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iritli  all  these  people,  to  prerent  them  falling  into 
tbe  hands  of  Bath  or  others."  To  this  letter' 
there  was  a  F.S.  as  follows :  "  Park  says  '  I  shall 
first  call  on  your  &ther  in  Liverpool  and  take  his 
adyioe  aa  to  the  course  to  be  pnrsned,  and  shall 
ask  his  aid ;  and  we  also  want  yoar  help  in  Salt 
Lake.  I  shall  try  to  arrange  so  that  year  honse 
shall  have  the  ore  shipped  to  Liverpool,  and  will 
be  willing  to  compensate  yoa  and  your  honse 
liberally,  in  case  we  make  the  sale.  We  go  to 
London  with  a  perfect  title  (U.S.  patent),  &c.  I 
am  willing  to  make  a  definite  arrangement  with 
you  or  your  father,  or  leave  it  until  we  are 
through  ;  and  I  have  no  doubt  yoa  will  be  satis- 
fied. We  can  aSord  to  be  liberal.' "  Park  having 
in  the  meantime  started  for  England,  Arthur  Lewis 
writes  on  the  5th  Sept.  to  his  ^ther  a  letter  con- 
taining the  following :  "  The  Emma  it  would  be 
better  perhaps  to  hand  over  to  Taylors,  stipulating 
with  I^rk  before  yoa  introduce  him  to  them  what 
remuneration  you  are  to  have  if  they  take  it  up. 
50001.  wonld  not  be  too  much  to  ask  in  this,  as  I 
can  be  very  useful  to  them  oat  here.  Also  stipu- 
late for  the  Bale  of  the  ore  and  the  agency  for 
US  out  here,  if  possible."  I  now  turn  to  the 
letters  from  James  Lewis  to  Atthur  Lewis,  as  far 
as  thej  bear  upon  the  questions  upon  which  the 
juTT  fonnd.  The  first  of  these  is  dated  Liverpool, 
12th  Sept.,  and  alludes  to  Park  as  follows :  "  Park 
arrives  to-morrow,  and  I  wanted  to  be  here  when 
he  comes.  I  have  prepared  for  him  a  statement  of 
all  the  Emma  ore  since  the  commencement,  in 
oomplianoe  with  instructions  from  Now  York,  and 
I  will  inclose  you  a  copy  of  it.  They  asked  parti- 
culariy  for  all  these  details.  Of  course,  they  have 
them  all  in  the  account  sales,  but  not  tabulated." 
On  the  14th  again  he  writes  from  Liverpool: 
*■  Mr.  Park  and  Mr.  Stewart"  (who  was  acting  with 
Park  in  endeavouring  to  sell  the  mine)  "  were 
with  me  all  yesterday ;  and  I  go  up  to  London  on 
Ifonday  about  the  Emma  mine.  I  am  to  be 
lemnnersted  handsomely  for  my  services."  On 
the  18th  Sept.  he  writes  from  London :  "  I  am  here 
for  a  few  days  trying  to  assist  Mr.  Park  with  the 
Smma,  ...  I  have  had  a  long  interview  with 
John  'Caylor  to-day,  and  don't  think  he  will  have 
anything  to  do  with  the  Emma,  as  he  has  been 
told  continually  the  last  month  by  every  Yankee 
who  comes  to  his  office — and  they  have  been  there 
fay  shoals — that  it  is  a  deposit,  and  that  the  mine 
mm  been  overstrained.  Mind  you  don't  say 
anything  about  this  in  Salt  Lake  or  to  anyone. 
Mr.  Park  wants  me  to  stop  all  the  week,  but 
this  I  cannot  do ;  besides,  he  has  got  letters  to  all 
the  people  here;  and  goes  to  them  direct,  and 
only  wants  me  to  certify,  as  it  were,  to  the  quantity 
«f  the  ore  ;  and  I  don't  expect  to  get  anything  out 
<rf  it  at  all,  tbongh  he  talks  cash  liberally;  but  I 
have  not  got  it  in  writing.  He  is  going  to  see 
Albert  Gnuit,  who  bronght  out  the  Mineral  Hill, 
and  his  confederates  got  the  chief  pull  out  of  it. 
The  Taylora  did  not  get  more  than  a  few  thou- 
■ands.  However,  Taylor  told  me  that  Qrant 
«pnld  not  take  it  up,  as  the  Stock  Exchange  want 
him  to  clear  up  and  have  some  return  for  the 
other  mining  adventures  floated."  This  letter 
seems  to  show  that  James  Lewis  at  that  time  had 
been  assisting^  Park  to  induce  persons  likely  to  be 
instrumental  in  forming  a  company  to  take  up  the 
ptnchaae  of  the  mine;  but  that  he  was  not  at 
that  time  sanguine  of  obtaining  saoh  terms  from 
^k  a»  to  make  him  care  about  giving  any  farther 


assistance  himself.  But,  on  the  23rd,  it  appears 
that  Park  had  made  something  more  like  a  definite 
promise,  and  that  the  defendant,  James  Lewis, 
was  under  the  impression  that  the  mine  was 
already  sold.  He  then  writes  from  Liverpool  as 
follows:  "Emma  mine.  All  this  keep  to  yoar- 
self,  and  do  not  repeat  it,  Mr.  Park  has  sold  the 
Emma  mine  through  Coates  and  Hankey,  London, 
for  800,000L,  &o.  He  promised  me  5000L  in  any 
case ;  and,  if  he  gets  hia  own  price,  he  said  he 
would  make  the  amount  10,0002."  It  appears  that 
this  sale  through  Coaces  and  Hankey  fell  throagh ; 
and  on  the  7th  Oct.  James  Lewis  again  wrote  to 
his  son  from  Liverpool  a  letter,  in  which  he  said : 
"  Park  remains  (that  is,  in  England)  to  dose  the 
Emma.  He  says  all  is  going  on  well,  and  he  will 
telegraph  me  when  he  wants  me  in  London.  I 
expect  they  can  all  get  on  without  me."  Before 
Park's  arrival  in  England,  James  Lewis  had 
written  to  Taylor,  on  the  6th  Sept.,  a  letter,  in 
which  he  said :  "  I  have  had  a  letter  this  morcSng 
from  New  York,  mentioning  that  one  of  the 
owners  of  the  Emma  mine  is  on  his  way  here,  and 
will  arrive  next  Wednesdt^  to  place  this  mine  also 
on  the  English  market.  It  is  a  big  affair,  and  an 
enormoDB  amount  will  bei  required.  I  am  well 
posted  np,  and  know  all  about  the  Emma."  The 
rest  of  this  letter  related  to  another  mine  called, 
the  Flagstaff,  in  relation  to  which  James  Lewis 
wrote  that  he  had  informed  the  owners  of  that 
mine  that  they  must  not  expect  the  sum  mentioned 
by  them,  viz.,  250,0002.,  bat  take  less,  and  take 
part  payment  in  shares.  He  then  proceeded 
as  follows,  referring  to  the  Flagstaff  mine :  "  As 
regards  your  (Taylor's)  remuneration,  I  said  that 
yoa  could  not  look  at  it  under  20,0002.  to  25,0002.. 
or,  if  they  wished  to  pay  by  commiosion,  10  or  12}- 
percent,  on  the  amount  realised ;  and  there  is  no 
doubt  they  (the  vendors)  will  pay  us  liberally  to 
get  it  taken  up  by  your  firm.  You  must  provide 
for  me  out  of  this  amount,  and  liberally.  There- 
fore, if  I  receive  30002.  or  50002.,  add  it  to  your 
amount."  On  the  8th  Nov.  1871  the  plaintiff 
company  was  restored.  The  memorandum  of 
association  stated  the  first  of  the  objeocs  for  which 
the  company  was  established  to  be  "  the  carrying 
out  of  on  agreement,  dated  the  4th  Nov.  1871,  be- 
tween Trenor  William  Park  of  the  one  port  and 
Geoi^e  Henry  Dean  of  the  other  part;"  The 
capital  of  the  company  was  1,000,0002.,  in  50,000 
shares  of  202.  each.  The  agreement  of  the  4th 
Nov.  was  one  whereby  Dean,  as  trustee  for  the 
intended  company,  agreed  on  behalf  of  the  com- 
pany to  purobase  the  mine,  Ac,  for  1,000,0002.,  of 
which  500,0002.  were  to  be  paid  in  cash  and  the 
residue  in  shares  of  the  company.  This  agree- 
ment was  mentioned  in  the  articles  of  asBOoiation 
of  the  company  as  being  adopted  bv  the  company 
so  far  as  its  provisions  were  intended  to  be  bindf- 
ing  on  the  company  thereby  oontemplated.  On 
the  9th  Nov.  the  prospectus  of  the  company  was 
issued.  Both  the  defendants  swore  that  they  first 
saw  it  in  the  advertisement  columns  of  a  news- 
paper, and  that  they  gave  no  express  authority 
for  the  use  of  their  names  in  it.  The-  prospectus 
stated  that  Messrs.  Lewis  and  Son  (the  defen- 
dants) had  sold  ore  from  the  mine  between  Oct. 
1870  and  May  1871  to  the  amount  of  78,0001.  odd, 
and  averaging,  with  ore  sold  by  Bath  and  Son, 
about  382.  per  ton  in  price;  and  that,  from  the  Ist 
May  1871  to  the  1st  Sept  1871,  tiie  amount  sold 
by  them  had  been  1888  tons  for  64,6001.  odd.    It 
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also  stated  that  Messrs.  Lewis  and  Son  and 
Messrs.  Bath  and  Son  "  would  be  ready  to  answer 
any  inquiries  relating  to  the  ore,  and  the  former 
firm  also  as  regards  the  mine,  one  of  their  firm 
having  been  at  the  mine  for  some  time."  On  the 
11th  Nov.  James  Lewis  wrote  Arthur  a  letter 
containins;  the  following  passages  alluding  to 
another  mine  :  "  Flagstt^.  I  have  never  been 
able  to  find  out  the  names  of  the  purchasers  ;  but 
k  appears  from  a  letter  received  two  days  since 
AtA  the  mine  is  as  good  as  sold ;  but  he  (the 
writer  of  the  letter)  wants  me  in  London  on  Mon- 
day about  it.  He  thinks  he  can  divide  some 
plunder  with  me,  if  there  is  any  to  be  had ;  but 
he  will  not  say  who  the  parties  are."  The  letter 
•Isa  contained  the  following  passage :  "  Emma.  I 
tend  you  a  paper  with  the  prospectus,  and  the 
shares  are  quoted  at  3  premium.  This  of  course 
is  a  Stock  Exchange  dodge,  as  the  prospectus  is 
not  yet  out,  except  in  the  newspapers.  I  am 
writing  to  Mr.  Park  to  let  me  have  half  the  amount 
be  promised  me  in  paid-up  shares ;  but  he  does  not 
often  take  any  notice  of  tne  letters  I  write  to  him." 
Between  the  11th  and  the  23rd  Nov.  several 
letters  passed  between  James  Lewis  ond  persons 
who  had  received  the  prospectus,  referring  to  the 
jiaragraph  stating  that  one  of  the  firm  of  Lewis 
and  Sons  had  been  at  the  mine  for  some  time,  and 
that  they  would  be  ready  to  answer  inquiries  as  to 
the  mine,  and  inquiring  whether  Lewis  and  Son 
believed  all  that  was  stated  in  the  prosoectas.  The 
answers  to  these  letters  varied  in  language  to 
some  extent,  but  they  were  all  to  the  effect  that 
the  figures  given  in  the  prospectus  as  to  the 
i|uality  of  the  ore  sold  by  the  firm  and  the  amount 
realised  were  perfectly  correct,  but  that  they  could 
guarantee  nothing  further,  and  that  the  persons 
inquiring  must  act  upon  their  own  judgment  as  to 
whether  they  appliai  for  shares.  They  also  in- 
closed a  copy  of  the  prospectus  and  a  copy  of  a 
report  by  Professor  Silliman  as  to  the  mine,  and 
stated  that  "  the  future  of  the  mine  entirely  de- 
pended on  the  full  realisation  of  this  report.  In 
several  of  these  letters  the  defendant,  James 
Lewis,  advises  his  correspondents,  being  trustees 
or  clergymen,  not  to  invest  in  mining  shares ;  and 
ki  one  of  them  he  says,  "  We  can  guarantee 
Bothing,  nor  undertake  any  puponsibility,  as  it  is 
BO  interest  to  us  whether  you  become  a  share- 
bdder  or  not."  In  some  of  the  previous  letters 
he  had  informed  the  inquirers  that  they  were  too 
late  to  apply.  The  effect  of  the  allusion  to  Pro* 
ibssor  Silliman's  report  appears  clearly  in  a  letter 
to  one  of  the  applicants,  of  the  2nd  Dec.  1871,  in 
which  James  Lewis,  writing  in  the  name  of  Lewis 
and  Son,  enje :  "  But,  as  to  the  future  of  the  mine, 
it  is  impossible  for  as  to  give  an  opinion,  as  all 
entirely  depends  on  the  full  realisation  of  Profes- 
aor  Silliman's  report,  as  to  whether  it  is  a  true 
fissure  vein  or  simply  a  deposit.  He  speaks  very 
decidedly  on  this  point;  and  he  is  considered  a 
great  authority  in  the  States.  All  depends  upon 
this  one  point,  and,  no  doubt,  from  what  you  say, 
yon  have  heard  to  the  contrary.  Our  Mr.  Arthur 
Lewis  has  visited  the  mine,  and  resided  at  Salt 
Lake  for  some  months  past,  and  he  is  now  on  his 
way  home.  In  a  letter  to  hand  this  morning,  he 
mentions  that  there  are  3000  tons  of  ore  at  the 
lailway  depot  to  come  here."  The  principal  use 
«f  these  letters  made  at  the  trial  was,  to  endeavour 
tc  show  that  the  defendant,  James  Lewis,  was 
setting  up  Professor  Silliman  as  a  trustworthy 


witness  as  to  the  value  of  the  mine ;  whereas  it 
was  contended,  that  other  letters  to  which  I  have 
only  referred  for  other  purposes,  in  passages 
not  set  out,  proved  that  he  and  Arthur  Lewis 
knew  that  Professor  Silliman  was  a  person  of 
doubtful  integrity.  I  do  not  refer  to  this  letter 
here  as  bearing  upon  any  such  question,  because 
the  jury  declined  to  express  any  opinion  opon  the 
qnestion  of  suppression  of  material  facts,  fraudu- 
lently or  otherwise,  as  bearing  upon  the  claim  for 
conspiracy ;  but  it  was  also  contended  that  they 
bore  materially  upon  the  question  of  promoter- 
ship,  and  I  think  the  passages  above  quoted  were 
admissible  also,  and  to  some  extent  important, 
upon  that  issue.  On  the  23rd  Nov.  James  Lewis 
wrote  to  Arthur  a  letter,  from  which  the  following 
is  an  extract :  "  Emma.  I  have  not  heard  the  re- 
sult of  the  applications  for  shares,  nor  how  many 
have  been  applied  for.  Before  I  went  last  to  London 
I  wrote  to  ask  Park  if  he  would  arrange  to  let  me 
havehalf  the  amount  he  promised  me  in  shares;  and 
when  I  saw  him  in  London  he  said  he  would  ar- 
range it  all  to  iny  satisfiaction ;  and  I  have  heard 
nothing  since.  Park  has  made  a  great  mistake  in 
letting  Grant  have  anything  to  do  with  it,  as  he 
is  not  thought  anjrthmg  of;  and,  when  it  was 
known  that  he  was  connected  with  it,  people  drew 
back.  You  will  receive  from  London  a  paper  with 
an  article  about  the  Emma ;  and  I  also  send  you  a 
Timet  with  an  article  upon  silver  mines  in  general. 
The  day  is  past  for  selling  them  at  such  fabulous 
prices.  I  have  been  inundated  with  applications 
from  all  quarters.  I  am  not  so  veiy  certain  that 
I  shall  get  the  ore  consignments  from  the  new 
company.  Look  after  it  in  New  York  all  you  can. 
Stewart,  I  believe,  goes  out  on  Saturday."  On  the 
same  day,  the  23ra  Nov.,  a  minute  was  entered  in 
the  company's  books  stating  that  it  ^was  arranged 
"  that  the  present  consignees,  Bath  and  Sons  and 
Lewis  and  Sons,  be  continued  for  the  present,  re- 
ducing the  commission  to  1  per  cent.  James  Lewis, 
in  his  oral  testimony,  swore  that,  beyond  intro- 
ducing Park  to  Taylor  and  to  a  Mr.  Blake,  he  did 
nothing  which  assisted  him  in  any  way  in  selling 
the  mine,  and  that  both  of  these  introductions 
came  to  nothing ;  that  he  had  nothing  to  do  with 
drawing  up  the  prospectus ;  that  he  first  heard  of 
the  prospectus  of  the  mine  in  the  newspaper;  that 
the  remuneration  to  be  received  by  his  firm  for  their 
assistance  was  in  consideration  of  the  loss  they 
would  be  put  to  by  only  receiving  1  per  cent,  oom- 
mission  instead  of  2^  per  cent,  commission  on 
the  sale  of  ore ;  that  he  never  authorised  the  use 
of  his  firm's  name  in  the  prospectus,  though  he 
never  repudiated  it  to  the  company  or  its  pro- 
moters; and  that  the^  bought  1502.  worth  of 
shares  in  the  company  in  May  1872  at  a  premium, 
by  which  eventually  they  lost  700{.  He  said,  on 
cross-examination,  that  he  knew  that,  if  the  mine 
was  to  be  sold  at  all,  it  must  be  to  a  company  to 
be  formed.  He  admitted  that,  in  the  case  of  the 
Flagstaff  mine,  by  the  passage  referred  to  above 
in  the  letter  of  the  6th  Sept.  1871,  he  meant  that 
his  firm  were  to  have  30002.  or  50002  for  assisting 
to  get  up  a  company  to  take  that  mine,  and  that 
the  words  "  to  place  the  Emma"  in  that  letter  meant 
to  sell  the  Emma  to  a  company  to  be  formed.  He 
said  that  Park  and  the  other  owners  of  the  mine 
were  under  no  obligation  to  secure  the  commission 
to  his  firm;  and,  on  being  asked  whether  it  was 
not  because  he  promised  Park  to  do  his  best 
in  assisting  him  to  get  up  a  oompany  to  purchase 
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the  mine  that  he  was  to  reoeire  compensation,  he 
said,  "  It  was  for  that  and  the  loss  of  the  commis- 
sion combined.  I  was  to  introdnce  them  to  people 
to  get  np  a  company."  Seine  cross-examined  as 
to  a  letter  written  hj  bis  son  (after  consultation 
with  him)  to  the  Hour  newspaper  in  Feb.  1876,  in 
answer  to  a  statement  which  had  then  recently 
appeared,  alleging  that  they  had  reoeiyed  5000Z.  in 
paid-np  shares  of  the  compfuiy  from  Park,  in  which 
letterwas  this  passage, "These  shares  were  given  ns 
by  Mr.  Park  in  lien  of  an  amount  due  to  ns  on  the 
consignment  of  ore,  and  we  had  nothing  whatever 
to  do  with  the  sale  of  the  mine  to  the  present  English 
company,"  both  the  defendants  admitted  that  this 
was  an  inaccurate  statement,  and  said  that  it 
ODght  to  have  been  "for  loss  of  commiasion  on 
sale  of  ore,"  and  that  nothing  at  the  time  was  due 
to  them  for  sale  of  ore.  Arthur  Lewis,  in  his 
evidence,  stated  that,  n(>on  his  first  introduction 
to  Park  in  America,  he  was  informed  by  Park  that 
he  wished  to  sell  the  mine,  and  was  told  by  him 
that  maoy  companies  were  being  brought  out  in 
London  tor  the  purchase  of  mines  in  America. 
He  said  that  Park  as  early  as  July  had  asked  him 
whether  he  would  assist  him  in  the  sale  of  the 
mine,  and  he  stated  that  he  could  hardly  expect 
him  to  tissist  him  when  it  was  directly  opposed  to 
his  interests,  becanse  it  would  involve  the  loss  of 
the  Kew  York  commission,  and  that  Park  then 
said, "  I  don't  want  you  to  lose  by  it,  and,  if  you 
can  render  me  assistance,  I  will  undertake  you 
shall  not  lose  by  it,  either  when  I  come  to  sell  it 
by  making  a  term  that  your  firm  shall  continue  to 
receive  commission  at  the  present  rate,  or  an 
equivalent,"  and  that  there  was  no  arrangement 
made  in  America  as  to  what  the  equivalent  should 
be ;  that  he  got  the  Times  with  the  prospectus  in 
it  just  as  he  was  leaving  New  York,  and  when  he 
XOt  to  England  the  company  had  started,  and  he 
first  discussed  the  terms  of  the  commission  at  the 
meeting  of  the  12th  Dec.,  and  gave  such  true 
information  as  he  possessed  to  the  directors  on 
that  occaaioD.  Being  asked  on  cross-examination 
what  the  real  consideration  was  for  Park's  pro- 
mise, he  said :  "  The  loss  of  commission ;  also  I 
offered,  if  I  could  be  of  any  service  in  corroborating 
documents,  or  anything  in  my  business,  to  assist 
him  in  that  respect.  I  was  never  asked  to  render 
any  such  assistance.  There  was  no  binding  agree- 
ment between  us  and  Park.  We  had  no  legal 
light  whatever  as  against  Park.  We  trusted  to 
bis  word  entirely.  No  sum  was  definitely  arranged 
ontil  the  6th  March,  when  we  received  the  shares. 
I  may  have  reminded  him  of  the  promise  in 
December.  I  knew  nothing  of  the  agreement 
between  Park  and  Grant  until  I  received  the 
shares,  then  Park  gave  me  a  retume  of  the  terms 
on  which  they  were  to  be  held,  and  I  held  them 
on  the  terms  of  the  paper  of  the  19th  March  1872." 
The  following  letter  (omitting  an  immaterial 
passage,  which  was  not  dated,  but  was  sfreed  to 
We  been  written  abont  the  time  at  which  the 
250  shares  were  transferred  by  Park  to  the  de- 
fendants, viz.,  about  the  6th  and  9th  March  1872, 
was  put  in  :  "  My  dear  Father, — ^I  have  just  seen 
Park.  He  wants  to  know  on  what  terms  we  will 
take  the  stock,  viz.,  whether  we  will  put  it  in  with 
the  5O0,0OOJ.  (i.e.,  the  half  purchase  money  to  be 
taken  in  paid-up  shares),  and  let  it  be  sold  along 
with  it  pro  raid  when  Park  and  Albert  Grant 
think  best,  or  whether  we  will  take  it  and  control 
the  sale  ourselves,  subject  to  the  following  con- 


ditions: To  be  held  for  twelve  months,  nnless 
previocsly  sold  under  following  agreement :  Grant 
has  no  right  to  sell  below  par,  and  no  right  to  sell 
above  par  without  Mr.  Park's  consent;  but,  if 
Mr.  Park  refuses  to  consenlv  he  must  take  the 
stock  at  the  price  offered.  Park  has  also  right 
to  sell,  placing  Grant  under  similar  conditions. 
When  sold.  Grant  to  receive  II.  per  share,  and 
half  the  amount  of  the  premium  realised.  Of 
course,  in  the  above  arrangement,  we  would 
occupy  Park's  place.  Whether  we  sell  them  or 
not,  we  should  still  have  to  pay  Grant,  as  above. 
I  almost  think  we  should  do  better  to  have  the 
control  of  the  sale  ourselves,  though  Paik  will 
undoubtedly  sell  to  great  advantage,  knowing 
exactly  what  is  doing  at  the  mine,  and  the  right 
time  to  sell.  Grant  is  obliged  to  support  the 
market  at  his  own  expense.  We  also  can  get 
informed  by  M'Intosh  and  Johnson  what  is  doing. 
Telegraph  me  in  the  morning  early  your  views  on 
the  subject,  both  here  and  to  Andrew's  office.  No 
amount  was  named.  When  I  decide  which  way 
we  will  take  the  shares,  Park  will  make  them  over 
to  me.  Let  me  know  your  views  early  by  tele- 
graph. If  I  get  them  here  by  eleven  o'clock  I 
will  call  at  bis  house,  and  try  and  get  the  stock 
to-morrow."  On  the  9th  March  the  following  agree- 
ment was  entered  into  between  Lewis  and  Son  and 
Park :  "  Whereas  T.  W.  Park  has  transferred  to 
James  Lewis  and  Son  250  shares  in  the  Emma  or 
Silver  Minins;  Company  (Limited),  which  transfer 
of  said  shares  is  made  under  the  agreement  that 
the  certificate  of  said  shares  should  be  held  by 
Albert  Grant  for  the  space  of  one  year  from  the 
first  day  of  February  1872,  unless  previously  sold 
with  the  consent  of  said  Grant,  and  when  sold  said 
Grant  to  receive  IL  on  ecush  share,  and  in  addition 
one  half  what  may  be  received  for  said  shares 
above  par;  said  Grant  shall  have  the  right 
to  sell  said  shares  in  his  discretion,  first 
giving  said  James  Lewis  and  Son  the  privilege 
of  taking  such  shares  at  the  price  said  Grant  may 
propose  for  the  same.  Now,  it  is  agreed  between 
saia  James  Lewis  and  Son  and  said  Albert  Grant 
on  the  terms  above  stated."  In  accordance  with 
this  agreement,  the  shares  were  placed  in  Grant's 
bands  and  sold  on  the  11th  May  1872,  for  75,6002., 
of  which  sum  Grant  received  15311.  Ss.,  and  the 
defendanta  5968!.  15*.,  for  which  sum,  and  dividend 
upon  the  250  shares  and  interest,  the  plaintiffs 
claimed  to  recover  as  money  received  by  the 
defendanta  as  trustees  for  the  company,  and  under 
such  circumstances  as  to  be  liable  to  refund.  In 
addition  to  the  oral  evidence  and  letters  above 
referred  to  the  plaintiff  relied  upon  the  following 
answer  by  the  defendants  on  interrogatories,  as 
showing  that  they  were  promoters  of  the  compsmy, 
and  that  the  shares  which  they  were  to  receive 
were  to  be  a  portion  of  the  purchase-money  with- 
out any  consideration  as  between  the  defendants 
and  the  company,  or  as  between  Park  and  the 
company.  In  answer  to  the  seventeenth  interro- 
gatory, they  said  :  "The  said  T.  W.  Park,  in  or 
about  Sept.  1871,  promised  us  5000!.,  and,  if  ha 
sold  the  mine  at  his  own  price,  he  would  make  it 
10,000!.  The  said  promise  was  made  in  fulfilment 
of  a  verbal  promise  made  by  said  T.  W.  Park  to  the 
defendant  Arthur  Lewis,  when  in  Salt  Lake  City, 
in  July  1871,  that,  if  we  would  assist  him  in  the 
sale  of  the  mine  in  England,  he  would  guarantee 
us  from  loss  by  the  sale,  either  by  causing  to  be 
inserted  in  the  agreement  for  sale  a  stipulatioa 
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that  we  Bfaonld  continue  to  receive  the  consign- 
naents  of  the  ore  at  the  then  rate  of  commission 
(2^  per  cent.)t  or  receive  an  equivalent  in  paid-np 
shares.  The  said  T.  W.  Park,  in  Sept.  1871,  in- 
formed the  defendant  James  Lewis  that  he  could 
not  succeed  in  securing  to  as  a  continuance  of  the 
consignment  of  the  ore  on  the  old  terms,  and  in  lieu 
thereof  promised  to  make  us  the  above  payment. 
Instead  of  taking  it  in  money,  we  took  250  paid- 
up  shares  in  aatiefaction  of  Mr.  Park's  promise. 
There  never  was  any  written  agreement ;  it  was 
verbally  arranged,  but  when  we  cannot  state,  that 
the  said  T.  W.  JPark  should  transfer  to  us  the 
above  number  of  shares.  The  said  T.  W.  Park 
never  paid  us,  or  either  of  us,  any  sum  whatever 
in  cash,  nor  did  he  give  us  any  consideration 
whatever  in  respect  of  the  said  sale."  The  secre- 
tary of  the  company,  Mr.  Tooke,  was  called  for 
the  plaintiffs,  who  said  that  he  had  called  at  the 
defendants'  o£Soe  at  Liverpool  to  ask  Mr.  Arthur 
Lewis  his  opinion  of  the  mine,  and  that  he  had 
informed  him  that  he  had  seen  it,  and  that  the 
company  had  a  very  valuable  property ;  where- 
upon he  requested  Arthur  Lewis  to  call  on  the 
board,  which  he  did,  as  before  mentioned,  on  the 
12th  Dec.  The  purchase  money  was  paid,  400,0002. 
on  the  4th  Dec.  1871,  63,000!.  on  the  20th  Dec. 
1871,  13,000J.  on  the  30th  Jan.  1872,  70001.  in 
Tebruary,  and  13,0002.  in  March;  and  500,0001. 
value  in  shares  was  allotted  to  the  vendors  on  the 
5th  Dec.  1871,  including  the  shares  aforesaid,  sold 
by  Ghwnt  for  the  defendants  in  May  1872.  The 
250  shares  were  transferred  from  Park  to  Arthur 
Lewis  on  the  14th  March  1872.  After  hearing 
the  evidence  on  both  sides,  as  well  as  at  the  end 
of  the  plaincifEs'  case.  Sir  Henry  James,  for  the 
defendants,  claimed  judgment  on  the  ground  that 
there  waa  no  evidence  for  the  plaintiffs  on  either 
groosd  of  claim.  I  thought  there  was  evidence 
for  the  jury  on  both  of  the  phuntiflb'  contentions, 
and  left  several  questions  to  the  jory.  I  invited 
the  coiumel  on  both  sides  to  suggest  any  further 

5luations ;  but  none  were  suggested.  Sir  Henry 
ames  declining  to  suggest  any  on  the  ground 
that  he  did  not  feel  justified  in  giving  any  colour 
to  what  he  contended  was  a  wholly  unfounded 
action,  without  any  particle  of  justification  either 
in  law  or  &ct.  The  qnestions  were  mostly  directed 
to  the  claim  founded  upon  a  conspiracy  (which  I 
defined  to  mean  a  conspiracy,  by  fraudulent 
xnisrepresentationB  or  suppressions,  to  assist 
Park  and  others  in  the  sale  of  the  mine  at  a 
price  beyond  its  value).  But  questions  5,  6,  7, 
and  8  were  intended  to  bear  upon  the  second 
branch  of  the  daim.  And  I  also  told  the  jury  that 
I  shonld  ask  them  the  question  generally  whether 
they  intended  to  find  for  the  plaintiffs  or  for 
the  defendants.  The  qnestions  handed  to  the  jury 
in  writing  were  as  follows  :  1.  Did  the  defendants 
conspire  together  with  Park  and  others  to  assist 
or  enable  him  or  them  to  sell  the  mine  at  a  price 
in  excess  of  its  real  valne  P  2.  Were  the  plaintiffs 
indnced  to  enter  into  the  contract  for  the  purchase 
of  the  mine  by  reason  of  such  a  conspiracy  as 
above  P  8.  Did  the  defendants,  in  pursuance  of 
BOoh  oonspiracy,  state  any  facts  false  to  their 
knowledge,  in  order  to  induce  the  plaintiffs  to 
porohase  the  mine  P  4.  Did  they  fraudulently  sup- 
press amy  facts  which  would  have  been  material  to 
be  disclosed,  with  the  intention  of  inducing  the 
plaintiffs  to  purchase  the  mine  at  a  price  in  excess 
Tits  real  value  ?    5.  The  same,  omitting  the  word 


"  fraudulently."  6.  Were  they  promoters  of  the- 
company  P  7.  Do  you  find  for  the  plaintiffs  as  ia 
paragraph  8  in  the  statement  of  claim,  or  for  the 
defoniiants,  as  in  paragraph  7  of  the  statement  of 
defence  P  8.  The  same,  as  to  paragraph  9  of  the 
statement  of  claim ,  and  8  of  defence.  9.  Assuming 
the  plaintiffs  to  be  entitled  to  recover  for  a  con- 
spiracv,  what  damages  F  10.  Assuming  the 
defendants  were  promoters,  and  as  such  liable  to 
refund,  what  damages  P  The  jury,  after  a  long 
absence,  staked  that  they  were  hopelessly  dis- 
agreed as  to  the  first  five  questions,  and  as  to  the- 
seventh  and  eighth;  but,  as  to  the  sixth,  they 
found  that  the  defendants  were  promoters  of  the- 
company.  And,  in  answer  to  the  qaestion  whether 
they  were  agreed  to  give  a  verdict  for  the  plaintiffs 
or  for  the  defendants,  at  first  they  said  they  were 
not  agreed,  but  afterwards  added  that,  if  the  ques- 
tion was  rightly  put  as  a  question  for  them, 
whether  the  defendants  were  promoters  or  not,, 
they  intended  to  find  for  the  plaintiffs  for  the 
amount  of  81882. — viz.,  the  59682. 15«.  for  which 
the  shares  sold,  18232. 158.  8i.  interest,  3032.  divi- 
dends,  922.  148.  8d.  interests  on  dividends.  Both 
sides  having  requested  me  to  adjourn  the  case  for 
further  consideration,  I  did  so,  and  heard  very 
learned  and  elaborate  arguments  on  the  26th  and 
27th  Nov.  and  on  the  7th  and  20  bh  Dec.  last.  Both 
sides  claimed  judgment — the  plaintiffs  upon  the 
findings  of  the  jury  so  far  as  related  to  the  claim  for 
a  refunding  of  the  proceeds  of  the  shares ;  the  defen- 
dants on  the  whole  claim,  on  the  ground  that  there 
was  no  evidence  which  ought  to  have  been  left  to 
the  jury  in  support  of  either  portion  of  the  claim. 
I  have  already  said  that  I  am  clearly  of  opinion  that 
there  was  evidence  which  I  could  not  properly 
have  withdrawn  from  the  jury  applicable  to  the- 
claim  for  conspiracy.  It  consisted  partly  of 
letters,  partly  of  conversations,  upon  which  widely 
different  interpretations  were  placed.  If  thd- 
plaintiffs'  view  of  the  effect  of  this  evidence  a.s  a 
whole  and  in  its  most  debateable  parts  had  been 
adopted  by  the  jury,  I  should  have  thought  there 
was  ample  evidence  of  an  agreement  between  the 
defendants  and  Park  to  aid  one  another  in  palming: 
off  a  comparatively  worthless  mine  by  statements 
known  to  be  false,  and  to  which  all  would  be 
parties,  for  the  purpose  of  making  an  illegitimate 
profit  out  of  the  persons  who  might  be  induced  bj- 
such  means  to  form  a  company  for  its  purchase. 
Indeed,  .upon  the  plaintiffs'  construction  of  the 
evidence,  I  think  the  defendants  would  be  brought 
within  the  definition  of  conspiracy  laid  down  hy 
the  Lord  Chief  Justice  as  applicable  even  to 
criminal  cases,  in  Beg.  v.  Warourton  (23  L.  T. 
Rep.  N.  S.  473 ;  L.  Eep.  1  C.  0.  R.  217),  cited  by- 
Mr.  Brown  in  his  able  argument.  On  the  other 
hand,  if  the  defendants'  explanation  of  this 
evidence  were  accepted,  the  defendants  had  done 
nothing  fraudulent  or  wrong,  at  all  events,  in  such 
a  manner  as  to  be  liable  to  the  plaintiffs  in  aa. 
action  for  conspiracy  ;  but  the  jury,  having  been, 
discharged  upon  all  qnestions  put  to  them  ia 
relation  to  this  part  of  the  claim,  I  have  abstained 
from  recapitulatmg  any  of  the  evidence  which  was 
applicable  to  it  only,  and  I  shall  say  no  more 
aoout  it,  becanse  I  tjiink  it  fairer  not  to  do  so.. 
The  true  construction  of  the  letters  referred  to, 
and  of  the  conduct  of  the  parties,  was  entirely  for 
the  jury,  and  it  would  be  impossible  to  discuss  it 
in  a  judgment  without  running  serious  risk  or 
prejndicmg  the  fair  trial  of  that  part  of  the  clainv 
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shonld  it  ae&in  oome  before  a  jary.    When  the 
cue  came  Mfore  me    first    upon   farther    con- 
sideration   I     Btated    that   I    felt   Tery    great 
difficulty  upon  the  point  whether    I    ought  to 
hear  an  argument  a4i  all  in  a    case  where  the 
jury  have  been  disoharged  as  to  so  important 
a  qoeBtion  as  that  first  raised  in  this  case.    I  felt 
bound,  however,  at  the  urgent  request  of  both 
parties,  to  hear  the  views  of  both  sides  fully  dis- 
cussed, in  order  that  I  might,  if  possible,  prevent 
a  fonr  days'  inquiry  from  being  wholly  useless  and 
abortive.  And  1  have  come  to  the  conclusion  that  I 
ought,  if  possible,  to  give   judgment  upon  that 
part  of  the  case  to  which  the  finding  of  the  jury 
relatea,  although  the  plaintifis  declined  to  give  any 
undertaking  to  abandon  the  other  part  of  their 
claim,  and  although  the  defendants  have  still  re- 
served to  them  all  their  right  of  appeal,  m  well  as 
that  of  moving  the  divisional  court  for  a  new  trial 
on  the  ground  of  misdirection,  or  that  the  verdict 
was  against  the  weight  of  evidence.     I  am  of 
opinion  that  I  have  power  to  do  this  by  Order  XL., 
r.  10,   which  gave  power  to  the  court,  upon  a 
motion  for  jddgment,  if  satisfied  that  it  has  before 
it  all  the  materials  necessary  for  finally  determin- 
ing the  qaeetions  in  dispute,  or  any  of  them,  to  give 
jndgment  accordingly.      This  order  (which  was 
made  in  1875)  must,  I  think,  be  now  read  as  ap- 
plioable  to  sect.  17  of  the  Act  of  1876  (39  &  40 
Vict.  o.  59),  which  provides  that  all  proceedings  in  an 
action  down  to  and  incloding  final  judgment  shall, 
so  far  aa  practicable,  be  heard  by  the  judge  before 
whom  the  trial  took  place.     It  was  admitted  by 
the    plaintifia'    counsel   that  I  had   a  discretion 
whether  to  act  upon  this  power  or  not.    Upon  the 
whole,  I  think  it  may  be  better  for  the  parties 
that  I  should  do  so,  and  I  do  so  accordingly.    The 
question,  then,  which  I  have  to  decide  is  whether 
the  plaintifls  are  entitled  to  jndgment  upon  the 
finding  of  the  jury  that  the  defendants  were  pro- 
moters of  the  company,  and  upon  the  general  find- 
ing for  the  plaintifEs,  assaming   that  particular 
question  to    have  been  one  for  the  jury.     The 
gnmnds  upon  which  the  defendants'  counsel  con- 
tended that  I  ought,  notwithstanding  this  finding, 
to  give  judgment  for  the  defendants,  were  several. 
First,  it  was  said  that  the  defendants  came  within 
no  definition  of  promoters  to  be  lound  in  any  of 
the  cases  decided  on  the  subject ;  that  there  was 
no  aot  done  by  them  in  any  way  conducive  to  the 
creation  of  the  company,  nor  any  duty  existing  on 
their  part  to  inform  the  company  of  their  arrange- 
ments with  Park  ;  and  it  was  contended  that  I 
ought  not  to  have  left  the  question  to  the  jury, 
whether  they   were  promoters   or    not    on   two 
grounds — first,  that  the  questiou  is  essentially  a 
question  of  law,  not  of  faot ;  secondly,  that  there 
was  no  evidence  in  support  of  the  proposition  that 
they  wex«  promoters  to  be  left  to  the  jury  in  this 
case.    It  was  also  w^^ned  that  they  could  not  be 
promoters  of  this  company,  because  there  was  no 
evidence  that  they  had  had  anything  to  do  with 
its  establishment,  even  though  they  might  have 
contemplated  throughout  that  their  assistance  of 
Park  was  to  end  in  his  selling  the  mine  to  some 
company  promoted  by  him.    The  plaintifis,  on  the 
othor  band,  contended  that  the  question  whether 
the  defendants  were  promoters  or  not  was  pro- 
perly a  questicm  for  the  jury;  that  there  was 
aiD|de  evidence  to  be  left  to  the  juiy  on  the  ques- 
tion ;  and  that  the  jury  having  found  that  question 
in  the  affirmative^  and  also  found  a  verdict  for 


the  plaintifEs,  the  plaintifis  are  entitled  to  retain 
that  verdict,  and  ought  to  have  judgment  for  the 
sum  assessed  by  the  jury  itnon  that  part  of  the 
case,  without  being  compellea  to  forego  any  other 
rights  they  may  possess.  They  contended  that 
there  was  ample  evidence,  not  only  of  the  iajat  of 
promotership,  but  of  such  facts  as  to  warrant  the 
jury  in  finding  the  verdict  generally  for  tbem,  on 
the  grounds  that  they  were  promoters,  as  being 
persons  who  had  agreed  to  share  a  portion  of  the 
purchase  money  paid  by  the  company  with  a  co- 
promoter,  the  vendor,  either  in  money  or  in  paid- 
up  shares  of  the  company,  not  in  consideration  of 
any  services  rendered  to  the  company,  bat 
merely  by  way  of  reward  to  them  for  their  assist- 
ance to  him,  the  vendor,  in  getting  rid  of  the 
property  to  the  company.  The  only  question  for 
me  now  to  decide  is  whether  there  was  any  evi- 
dence for  the  jury  upon  which  they  conld  find  for 
the  plaintiffs ;  in  other  words,  whether  I  ought, 
notwit'astanding  the  findings,  to  have  directed  a 
verdict  for  the  defendants.  I  am  not  at  liberty 
now  to  consider  whether  the  verdict  was  against 
the  weight  of  the  evidence,  nor  whether  my 
direction  to  the  jury  in  point  of  law  was  erroneous 
or  insufficient,  but  I  apprehend  I  can  only  now 
consider  whether  the  evidence  was  so  entirely  in 
favour  of  the  defendants  that  I  ought  not  to  have 
left  the  question  to  the  jury  at  all,  but  at  the  end 
of  the  evidence  to  have  given  judgment  for  the 
defendants.  This  being  the  duty  I  have  to  dis- 
charge, the  first  question  whioh  has  to  be  decided 
is,  whether  it  is  the  duty  of  the  judge  or  the  jury 
upon  a  complicated  series  of  facts  to  decide  whether 
sertoin  persons  are  or  are  not  promoters  of  a 
company.  It  appears  to  me  that,  though  there 
may  be  cases  in  which  the  facts  are  so  clear  as  to 
admit  of  no  doubt,  this  must  almost  always  raise 
a  question  for  the  jury ;  and  that  in  this  case 
(without  at  all  wishing  to  prejudge  the  question 
whether  I  gave  a  sufficient  direction  to  the  jury  in 
this  respect)  it  was  a  proper  question  to  leave  to 
the  jury.  I  was  referred  to  a  case  which  was  very 
recently  before  the  Master  of  the  Bolls  (Emma, 
Mining  Gompwny  v.  Grant,  not  yet  reported),  in 
which  this  very  question  was  directed  to  be  tried 
in  an  issue  as  a  question  of  fact.  In  Twycrost  v. 
Grant  (36  L.  T.  Rep.  N.S.  469 ;  L.  Eep.  2  C.  P.  Div. 
469)  Cockbum,  G.J.,  in  p.  541  of  his  judgment,  and 
Bramwell,  IlJ.,  in  p.  503,  both  treat  the  ques- 
tion as  one  of  fact;  and  in  a  case  tried  before 
Lush,  J.,  at  Guildhall,  the  same  opinion  was 
expressed.  In  the  present  case  I  am  clearly  of 
opinion  that  it  was  a  question  for  the  jury  if  it 
was  a  necessary  question  at  all,  and  that  I  have  no 
power  to  disregard  their  finding  on  the  ground 
that  I  ought  to  have  withdrawn  it  from  them. 
I  do  not  think  it  necessary,  having  very 
fully  set  out  the  evidence  bearing  upon  the  point, 
to  examine  it  in  detail  for  the  purpose  of  pointing 
out  all  the  &cts  upon  which  I  think  a  jury  might 
be  asked  whether  the  defendants  were  promoters 
of  the  company  or  not ;  but  I  think,  to  pat  it  as 
shortly  as  possible,  that  there  was  evidence  of  the 
following  facts  sufficient  to  go  to  a  jury,  and  that, 
if  the  jury  were  satisfied  of  aQ  these  facts,  they 
might  find  that  the  defendants  were  promoters : 
(1)  That  the  defendants  knew  that  the  whole 
otgect  of  Park  and  the  other  owners  was  to  sell 
the  mine  for  the  best  price  they  could  obtain ;  (2) 
that  it  could  only  be  sold  to  a  company  to  be 
formed ;  (3)  that  there  was  au  agreement  before- 
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band  that,  whatoTer  oompany  should  be  formed, 
Park  was  to  molude  in  his  purchase  money  a  sum 
safficient  to  cover  a  sam  of  money  to  be  haoded 
to  the  Lewises  for  their  assistance  to  him  in  get- 
ting the  property  sold ;  (4)  That  the  Lewises  did 
give  Park  actual  assistance,  and  looked  to 
the  formation  of  the  company  by  Park  for  their  re- 
muneration in  shares  ont  of  the  purchase  money. 
But  it  was  argued  forcibly,  for  the  defendants, 
that  even  if  the  defendants  were  promoters,  it 
does  not  at  all  follow  that  they  were  liable ;  for 
that  many  cases  may  be  pat  in  which  a  man  might 
properly  be  found  to  be  a  promoter  of  a  company, 
and  yet  not  be  in  such  a  position  as  to  make  him 
liable  to  refund  moneys  which  he  might  have  re- 
ceived from  the  vendors  of  the  property  which  the 
company  was  formed  to  acquire.  On  the  other 
hand,  the  plaintiffs'  counsel  admitted  that  the 
mere  finding  that  the  defendants  were  or  were  not 
promoters  would  not  be  conclusive  as  to  their 
being  in  such  a  position  as  to  be  liable  to  refund 
the  amount  of  the  shares  received  by  them  ;  on 
the  contrary,  they  contended  that,  independently 
of  their  being  promoters,  the  defendants  might  be 
liable  as  trustees  to  the  company  for  their  shares 
received  by  them  nnder  the  circumstances  of  this 
case ;  and  therefore  I  ought  to  give  judgment  npon 
the  finding  of  the  jury  for  the  plaintiffs,  indepen- 
dently of  the  particular  findiag  as  to  promoteruiip. 
Subject  to  the  question  of  whether  the  verdict 
ought  to  be  set  aside  and  a  new  trial  had  on  the 
ground  of  misdirection,  which  I  apprehend  is  not 
a  matter  now  to  be  considered,  and  subject  to  the 
difficulty  arising  from  the  fact  that  other 
questions  left  to  the  jury  were  not  disposed 
of,  I  am  of  opinion  that  there  was  evidence 
npon  which  the  jury  might  find  for  the  plaintiffs, 
npon  the  second  head  of  claim  as  stated  in  the 
indorsement  on  the  writ  as  a  claim  for  "  profits 
received  by  the  defendants  to  the  nse  of,  and  as 
trustees  for,  the  plaintiffs."  With  regard  to  the 
two  questions  put  to  the  jury  upon  paragraphs  8 
and  9  of  the  claim,  and  7  and  8  of  the  defence,  it 
appears  to  me,  on  full  consideration,  that  they  are 
immaterial;  for,  assuming  the  version  of  the 
defendants  to  be  correct,  they  do  not  touch  the 
question  now  under  consideration,  which  arises 
under  paragraph  17  of  the  statement  of  claim,  and 
paragraph  13  of  the  defence.  Paragraph  17  of  the 
claim  is  as  follows :  "  The  defendants  became  and 
were  promoters  of  the  plaintiff  company,  but  did 
not  communicate  to  the  plaintiff  company,  and 
such  company  did  not  know,  that  they  had 
obtained  from  the  said  T.  W.  Park  the  said 
promise  of  250  fully  paid-up  shares,  nor  that  the 
agreements  mentioned  in  paragraphs  7,  8,  9,  10, 
and  12  had  been  entered  into,  nor  the  &cts  men- 
tioned in  paragraphs  5,  6, 10, 11, 13, 15,  and  16,  as 
known  to  the  defendants.  Such  agreements  and 
facts  were  material  to  the  plaintiffs  to  know,  and 
as  such  promoters  the  defendants  were  bound  to 
disclose  them  fully,  yet  they  did  not  disclose  them, 
but  concealed  and  misrepresented  them  as  afore- 
said. If  such  sgreeraents  and  facts  had  been 
disclosed,  the  plaintiffs  would  not  have  entered 
into  the  agreement  to  purchase  hereinafter  men- 
tioned." Paragraph  13  of  the  defence  is  as  fol- 
lows: "As  to  paragragh  17  of  the  claim,  the 
defendants  deny  that  they  were  promoters  of  the 

Slaintiff  company.    They  had  nothing  whatever  to 
o  with  the  promotion  thereof,  and  first  knew  of 
the  said  company's  existence  from  seeing  a  copy 


of  the  said  company's  prospectus  in  a  newspaper. 
They  deny  that  they  had  obtained  a  promise  from 
the  said  T.  W.  Park  of  250  or  any  shares,  and  they 
deny  that  they  were  under  any  obligation,  or  owed 
any  duty  whatever,  to  the  said  company,  and  they 
deny  that  they  concealed  or  misrepresented  an^ 
facts  within  their  knowledge.  They  do  not  adnut 
that  the  said  alleged  agreements  or  facts  were 
material  to  the  plaintiffs  to  know,  nor  that,  had 
they  been  disclosed,  the  plaintiffs  would  not  have 
entered  into  the  agreement  to  purchase."  The 
reason  why  I  am  of  opinion  that  the  finding's 
referred  to  are  immaterial  is,  that  the  issues  raised 
by  paragraphs  7  and  8  of  the  defence  appear  to  me 
to  be  only  issues  as  to  the  exact  amount  of  agree- 
ment at  which  Pork  and  the  defendants  had 
arrived  at  a  given  time,  and  not  to  amount  to  a 
denial  of  the  material  allegations  of  paragraph 
17,  viz.,  that  the  defendants  bad  obtained  a 
promise  (though  it  might  not  have  been  de- 
finite as  to  amount)  that  they  should  be 
remunerated  for  their  assistance  in  paid-up 
shares  of  the  company,  or  in  moneys  tn  be  in- 
cluded in  and  to  come  out  of  the  purchase  money 
to  be  charged  by  h<m,  in  consideration  of  assisting 
him ;  and  that  they  were  promoters  of  the  com- 
pany in  such  a  sense  as  that  they  ought  not  tO' 
have  obtained  such  a  promise  or  the  benefits  of  it 
without  disclosure  to  the  company.  I  think  that 
it  does  not  lie  in  the  mouth  of  the  defendants  to 
say  that  there  was  no  promise,  merely  because 
down  to  a  certain  period  there  was  an  uncer- 
tainty as  to  its  performance,  or  as  to  the  amount 
of  the  shares  or  money  to  which  Park  woald 
recognise  his  liability.  The  evidence  showed  that, 
immediately  upon  the  formation  of  the  company, 
one  of  the  defendants  wrote  to  the  other,  "  I  am 
writing  to  Mr.  Park  to  let  me  have  half  the  amount 
he  promised  me  in  paid-up  shares;"  and  they 
both  in  their  evidence  admitted  that  the  corre- 
spondence showed  that  it  was  contemplated  that 
this  was  a  probable  mode  of  payment.  I  think 
that  upon  tne  whole  of  the  evidence  there  was 
enough  to  warrant  the  juiy  in  finding,  and  that 
they  must  be  taken  to  have  found,  that  there  waa 
an  agreement  that  the  defendants  should  have 
payment  or  part  payment  of  the  sum  they  were 
to  receive  out  of  the  purchase  money  in  paid-up 
shares,  which  Park  was  to  "receive  from  the  com- 
pany in  part  payment  of  the  purchase  mone^; 
and  that  they  did  receive  the  250  shares  m 
accordance  with  that  agreement.  This  being  so, 
I  think  it  matters  not  that,  as  between  them  and 
Park,  the  consideration  should  have  been  in  part 
their  loss  of  the  2i  pw  cent,  as  compared  with 
the  1  per  cent,  commission.  That  was  merel7 
one  of  their  motives  for  assisting  Park  to  sell, 
and  to  get  np  a  company  by  helping  him  in 
disposing  of  the  property.  It  was  not  a  matter 
for  whioh  the  company  intended  to  create  shares, 
or  to  pay  in  the  shape  of  purchase  money  or 
otherwise.  It  was  a  mere  mode  of  obtaining 
money  of  the  company  for  services  rendered  to 
Park  for  his  own  benefit  and  that  of  the  defend- 
ants, without  any  consideration  as  far  as  the  com- 
pany was  concerned.  It  cannot  be  snggested  that 
the  latter  part  of  paragraph  17  of  the  claim, 
which  alleges  that,  if  such  agreement  had  been 
disclosed,  the  plaintiffs  would  not  have  entered 
into  the  agreement  to  purchase,  would  be  proved 
or  not  proved  according  as  the  promise  of  Park 
was  or  was  not  redncea  to  a  certainty  as  regards 
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the  exact  number  of  shares  to  be  taken  by  the 
defendants,  or  the  exact  amonnt  of  the  money  to 
be  paid.  The  sabatance  of  the  question  was 
whether  there  had  been  a  promise  by  Park  to 
remunerate  the  defendants  for  services  to  him,  the 
Tender,  ont  of  moneys  to  be  charged  by  him  to  the 
company  in  the  purchase  money  for  the  mine, 
which  was  unknown  to  the  company,  bat  throughout 
known  to  be  intended  by  the  defendants,  and  which 
ended  in  their  obtaining  from  Park  by  virtue  of  his 
promise  the  250  shares  in  question.  I  think  there 
was  evidence  to  go  to  the  jury  that  this  was  the 
real  state  of  the  case,  and  that  the  jury  intended 
to  give  their  verdict  upon  that  ground.  This 
being  so,  it  only  remains  to  consider  whether  the 
bets  proved,  supposing  them  to  amount  to  what  I 
have  above  suggested,  do  constitute  a  good  cause 
of  action.  I  am  of  opinion  that  they  do.  A  great 
nanj  cases  were  referred  to  in  the  argument; 
but  It  is  nnnecessary  to  refer  particularly  to  more 
than  one.  It  appears  to  me  that  the  case  of 
BagtMll  ▼.  OarUon  (37  L.  T.  Bep.  N.  S.  481 ;  L. 
Bep.  6  Ch.  Div.  371)— which  ought  to  be  called 
B<tgnaU  and  Oo.  y.  OarUtm— deals  with  a  state  of 
fitcts  identical  in  all  essentials  with  those  in  the 
present  case,  and  lays  down  principles  entirely 
applicable  to  and  sufficient  to  decide  that  part  of 
this  claim  upon  which  I  feel  called  upon  to  give 
judgment.  It  is  there  distinctly  laid  down  that  it 
is  not  necessary  that  the  particular  company 
should  have  been  constituted  or  contemplated  at 
the  time  when  the  arrangement  for  remuneration 
complained  of  is  made.  This  point  was  expressly 
argued  by  the  counsel  for  one  of  the  persons  held 
liable  in  the  case ;  and  Cotton,  L.J.,  who  was  the 
only  one  of  the  Lords  Justices  who  gave  reasons 
for  his  jndgpnent — ^the  other  treating  the  matter 
as  too  clear  for  argument — ^ves  reasons  entirely 
applicable  to  this  case  for  thmking  that  this  made 
no  difference.  The  case  of  Bagnali  v.  Carlton  also 
clearly  establishes  that  persons  who  know  that 
the  sum  they  are  to  receive  is  tn  come  ont  of  the 
secret  profit  which  persons  standing  in  the 
position  of  trustees  for  the  company  are  goin^  to 
put  into  their  own  pockets,  are  themselves  in  a 
fidnciary  relation  to  the  company,  and  answerable 
as  trustees  to  refund  any  profits  so  made  by  them- 
selves at  the  expense  of  the  company.  The  case 
of  the  Bichordsons,  dealt  with  by  Cotton,  L.J.  in 
his  judgment,  seems  to  me  to  be  on  all  fours  with 
(hat  of  the  defendants  in  the  present  case,  there 
being  evidence  in  this  case  as  in  that  from  which 
the  jury  might  reasonably  think  that  the  defen- 
dants knew  that  Park  was  to  pay  them  out  of 
moneys  of  the  company,  ostensibly  but  not  really 
purchase  money,  or  out  of  shares  to  be  created 
for  the  mere  purpose  of  covering  a  reward  to  them 
for  their  secret  services  to  Park.  If  the  question 
were  to  tarn  upon  whether  the  defendants  were 
promoters  of  the  oompftny  or  not,  as  distinct  from 
tiie  question  whether  they  occupied  such  a  posi- 
tion as  to  be  liable  to  the  company  as  trustees  in 
nspect  of  the  shares,  I  think  there  is  evidence 
that  they  were  promoters  in  quite  as  high  a  degree 
as  were  the  Messrs.  Duignan  in  the  case  of  Sag- 
nam  V.  Carlton,  who  were  held  to  be  promoters  bv 
Bacon,  V.C. ;  and  in  the  Court  of  Appeal,  thougn 
it  was  held  that  they  were  not  liable  to  refand 
the  1500J.  received  by  them,  on  the  ground  that 
the  money  did  not  come  out  of  the  funds  of 
the  company,  but  was  a  debt  personally  due 
from  the  vendor,  and  payable  out  of   his  own 


moneys.  In  the  present  case  I  think  there  was 
ample  evidence  up>on  which  the  jury  might  find 
that  it  was  throughout  intended  ana  understood 
(though  in  what  particular  proportions,  and  in 
what  exact  manner,  was  not  at  the  time  of  the 
formation  of  the  company  defined)  that  the  pay- 
ment to  the  defendants  by  the  vendor  for  their 
assistance  to  him  in  promoting  a  company,  and 
furthering  the  sale  of  his  mijie,  should  come  from 
the  funds  of  the  company  by  being  included 
in  the  purchase  money  of  the  chief  promoter  Park, 
and  paid  to  the  Lewises  out  of  that  purchase 
money,  whether  in  cash  or  shares,  or  partly  in 
each.  On  the  whole,  therefore,  I  am  of  opinion  thai 
there  was  evidence  upon  which  the  jury  might 
reasonably  find,  if  necessary,  that  the  defendants 
were  promoters,  and,  at  all  events,  that  the}[  were 
liable  to  refund  the  profits  received  by  them  in  the 
shape  of  shares  of  the  company,  for  which  the  com- 
pany had  received  no  consideration.  No  question 
was  raised  before  me  as  to  the  amonnt  of  the 
verdict.  It  was  not  urged,  as  in  Bagnali  v. 
Carlton,  that  the  defendants  ought  to  be  allowed 
to  retain  any  sum  because  of  the  valne  of  their 
services ;  nor  was  any  evidence  given  to  warrant 
me  in  telling  the  jury  that  they  were  bound  to 
take  any  such  into  consideration.  The  defendants 
simply  stood  upon  the  points  of  law  raised.  So 
far  as  this  part  of  the  case  was  concerned,  _  the 
facts  sufficient  to  warrant  the  finding  of  the  jury 
were  really  not  in  dispuce.  I  therefore  give  judg- 
ment for  the  plaintiffs  for  the  sum  awarded  by 
the  jury  in  respect  of  that  part  of  the  claim  whion 
consists  of  a  claim  "  for  profits  received  by  the 
defendants  for  the  use  of  and  as  trustees  for  the 
plaintiff,"  leaving  either  party  to  take  such  farther 
steps  as  they  may  be  advised. 

Judgmml  aceordingly.  Liberty  reserved  to 
tM  plaintiffi  to  apply  to  the  eourl  on  the  $uh- 
jeet  of  eoets. 

Solicitors  for  the  plaintiffs,  SneU  and  Oreenip. 

Solicitors  for  the  defendants.  Burton,  Teaiet, 
and  Hart,  for  IVrer,  Eenion,  and  Tyrer. 


COURT   OF   APPEAL. 

SITTINGS    AT    LINCOLN'S    INN. 

Thursday,  Feh.  27. 
(Before  Jesbxl,  M.B.  and  Jaues  and  Bbaihvell, 
L.JJ.) 
Est  parte  Hiucahn  ;  Be  Pumjeet.  (a) 
Banhrtmtey—  Trader —  Post-nuptial   settlement  — 
Leasdiolde— Purchaser  for  vaiue— £a»^ruptey 
Aet,  1869,  s.  91. 
In  the  91st  section  of  the  Banhruptey  Aet  1869, 
lohich  provides  that  any  settlement  of  property 
made  bi^  a  trader  not  being  {inter  alia)  a  settle- 
ment "  made  in  favour  of  a  purchaser  or  in- 
cumbrancer  in  good  fatth   and  for  valuahle 
consideration,"  shoM,  if  the  settlor  becomes  bank- 
rupt loithin  two  years  after  the  date  of  such 
settlement,  be  void  as  against  the  trustee  in  the 
banJcraptcy,  the  word "  purchaser"  means  "  buyer," 
and  the  trustae  of  a  port-nuptial  settlement  can- 

(a)  Bopoited  b;  H.  Peat,  Eiq.,  BMri»ter*t-I*w. 
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not  he  a  pwrehaeer  within  the  meaning  of  the 

eeelion. 
A  trader  within  two  years  before  the  eommeneement 

of  his  bat^cntpiey  exeetUed  a  post-nuptiai  setUe- 

ment,  whereby  he  assigned  to  truslees,  in  favour 

of  his  wife  and  children,  certain  leasehold  houses 

subjeei  to  the  rent  and  covenants  containsd  in  the 

lease: 
Sdd  {affitr-ming  the  decision  of  Bacon,  C.J.),  that 

the  sMlemetU  was  void  as  against  the  trustee  in 

banhnmtey. 
Price  V.  Jenkina  (36  L.  T.  Bep.  N.  8.  237 ;  L.  Sep. 

5  Oh.  IHv.  619)  distinguished. 

This  was  on  appeal  from  a  decision  of  the  Chief 
Jadge  in  Bankruptcy  reversing  a  decision  of  the 
judge  of  the  Birmingham  County  Court. 

The  facts  of  the  case  were  as  follows : — 

On  the  3rd  Jan.  1878  J.  H.  Pumfrey,  who 
carried  on  baainess  as  a  jeweller  at  Birmingham, 
was  adjudicated  a  bankinipt,  the  act  of  bankruptcy 
on  which  the  itdjadioation  was  founded  being  the 
filing  by  him  of  a  liquidatioa  petition  on  the  23rd 
Feb.  1877. 

On  the  1st  July  1875,  within  two  years  before 
the  commencement  of  the  bankruptcy,  Pumfrey 
had  executed  a  post-nuptial  settlement,  by  which 
he  assigned  to  trustees  for  the  benefit  of  his  wife 
and  clmdren  two  leasehold  houses  in  Birmingham 
which  he  had  purchased  in  1873,  and  some  personal 
chattels.  The  leaseholds  were  assigned  to  the 
trustees,  subject  to  tho  payment  of  the  ground  rent 
of  102.  per  annum,  which  was  reserved  by  the 
lease,  and  to  the  performance  of  the  lessee's  cove- 
nants contained  in  the  lease. 

The  tmstee  in  the  bankruptcy  applied  to  the 
Birmingham  Connty  Court  for  a  dechiration  that 
the  settlement  was  void  as  against  him  undw  the 
91st  section  of  the  Bankruptcy  Act  1869. 

It  was  admitted  that  the  bankrupt  was  solvent 
when  he  executed  the  settlement,  and  that  he  had 
pnnjhased  the  houses,  not  out  of  moneys  with- 
drawn from  his  business,  bat  with  the  proceeds  of 
a  legacy. 

The  County  Court  judge  held  that  the  settle- 
ment was  valid  as  to  the  leasehold  houses,  but 
declared  it  void  as  to  the  other  property  comprised 
n  it. 

The  trustee  appealed  from  this  decision,  and  the 
decision  of  the  County  Court  judge  was  reversed 
on  appeal,  the  following  judgment  being  de- 
livered by 

Bacon,_C.J. — No  doubt  there  are  a  great  many 
oases  arising  upon  settlements,  in  which  the  court 
has  endeavoured  to  ascertain  what  is  and  what  is 
not  an  unfair  transaction,  by  deciding  the  question 
as  to  what  is  a  merely  voluntary  assignment.  I 
have  no  inclination  to  interfere  with  any  of  those 
decisions,  and.  leMt  of  all,  with  the  decision 
in  the  case  of  Price  v.  Jenkins  (ubi  sv/p.)  which 
has  been  referred  to  by  Mr.  Boxbnrgh.  But 
what  hae  that  case  to  do  with  the  Bankruptcy  Act 
1869,  in  which  there  is  a  special  provision  made  by 
the  Legislature,  that  a  settlement  made  by  a  trader 
within  two  years  of  the  bankruptcy,  unless  it  is 
vade  to  a  purchaser  or  incumbrancer  for  valuable 
consideration,  shall  be  void  as  against  the  trustee  ? 
The  words  of  the  91st  section  of  the  Act  are  as 
follows :  "  Any  settlement  of  property  made  by  a 
trader,  not  being  a  settlement  made  before  and  in 
•onsideration  of  marriage,  or  made  in  favour  of  a 
f  nrchaaer  or  incumbrancer  in  good  faith  and  for 


valuable  consideration,  or  a  settlement  made  on  or 
for  the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after  marriage  in 
right  of  his  wife,  shall,  if  the  settlor  become  bank- 
rupt within  two  years  after  the  date  of  such  settle- 
ment, be  void  as  against  the  trustee  of  tho  bankrupt 
appointed  under  this  Act."  I  do  not  think  that 
the  present  case  comes  within  any  one  of  those 
provisions ;  and  there  can  be  no  doubt  that  the 
assignment  in  question  is  invalid  as  against  the 
creditors  of  4%e  bankrupt,  and  that  the  trustee 
ought  not  only  to  be  declared  entitled  to  the  move- 
ab^s,  but  also  to  the  leaseholds.  The  appeal  will 
be  allowed,  and  there  will  be  a  declaration  in  favour 
of  the  trustee,  with  costs  here  and  below. 

From  this  decision  the  trustees  of  the  settlement 
appealed. 

Boxbwgh,  Q.C.  emd  TarleUm  for  the  appellants. 
— ^We  are  purchasers  for  valuable  consideration 
within  the  meaning  of  the  91st  section  of  the  Bank- 
ruptcy Act  1869,  the  liability  to  which  we  are 
subject  to  pay  the  rout  and  perform  the  covenants^ 
of  the  lease  preventing  the  assignment  from  being 
a  voluntary  one.  That  is  the  enect  of  the  decision 
of  the  Court  of  Appeal  in  Frice  v.  Jenkins  (36  L. 
T.  Eep.  N.  S.  237 ;  L.  Rep.  5  Ch.  Div.  619).  [Jessbl, 
M.B. — That  was  a  decision  upon  the  27  Elix.  c.  4.] 
Ex  parte  Doble  (38  L.  T.  Eep.  N.  S.  183)  is  a  de- 
oision  on  the  Bankruptcy  Act  1869,  and  is  equally 
in  our  &voar.  It  was  there  held  by  the  Chief 
Judge  that  a  settlement  of  leasehold  property,  to 
which  liability  is  attached,  is  of  necessity  a  settle- 
ment for  valuable  consideration,  and  cannot  h» 
avoided  under  the  91st  section  of  the  Bankruptcy 
Act  1869,  even  though  no  other  consideration  be 
given.  [Jessel,  M.B. — Let  us  look  at  the  words  of 
the  section.  The  words  are  "  a  purchaser  or  incum- 
branoer  in  good  faith  and  for  valuable  considera- 
tion." The  word  "purchaser"  must  mean  "buyer," 
and  not  purchaser  in  the  legal  meaning  of  the- 
term ;  that  is  clear  from  the  alternative  word  "  in- 
cumbrancer," which  would  not  be  used  if  "  pur- 
chaser "  meant  one  who  acquires  title  by  purohaae,. 
as  distinguished  from  descent.]  The  trustees  here 
are  as  much  purchasers  as  the  son  was  in  Price  v. 
Jenkins.  [Jfssiu.,  M.B.—The  word  "purohaaer" 
is  not  used  in  the  27  Eliz.  c.  4.] 

De  Gex,  Q.C.  and  Finlay  Knight,  for  the  respon- 
dent, were  not  called  upon. 

JissEL,  M.B. — It  appears  to  me  that  the  jadf- 
ment  of  the  Chief  Judge  in  this  case  is  clearly 
right.  What  we  have  to  decide  is  this  :  What  is 
the  meaning  of  the  91st  section  of  the  Bank- 
ruptcy Act  1869  P  Now,  in  the  first  place,  the 
BEmkruptcy  Act  is  a  code  of  law  relating  to  bank- 
ruptcy and  dealing  with  matters  which  specially 
concern  commercial  men.  It  is  part  of  a  com- 
mercial code,  and  we  must  expect  to  find  words  in 
it  used  in  the  sense  in  which  commercial  men  use 
them.  And  I  think  that  in  the  91st  section  of  the 
Act  we  do  find  words  used  in  that  sense.  That 
this  is  so,  moreover,  is  clear  from  the  words  them- 
selves independently  of  any  other  consideration. 
[His  Lordship  read  the  section  and  continued:] 
It  is  said  that  this  settlement  comes  within  the 
exception  as  being  "  made  in  favour  of  a  purchaser 
or  incumbrancer  in  g^od  faith  and  for  valuable 
consideration,"  the  argument  being  that,  because 
tho  leasehold  houses  arc  subject  to  tne  pB3nnent  of 
rent  and  the  performance  of  covenants,  the  trustees 
,  of  the  settlement  are  pnrchaseni  of  them  in  good. 
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-fiuthandforTalimbleoongideration.  This  argament, 
I  think,  is  not  well  founded.  The  word  "  purchaser  " 
in  this  section  clearly  means  "  buyer,"  and  not  a 
man  who  takes  by  purchase,  as  distinguished  from 
taking  by  descent.  That  this  is  so  is  made  obvions, 
•8  I  pointed  out  during  the  argument,  by  the  use 
of  the  other  word  "  incumbrancer ;  "  for  every  in- 
cnmbranoer  is  a  purchaser  in  the  purely  legal 
sense  of  the  word,  and  thn  two  words  are  con- 
trasted with  each  other.  It  is  impoBsible  to  say 
that  a  trustee  of  properly  for  a  wife  and  children 
is  in  any  sense  of  the  word  a  "  buyer  "  of  the  settled 
property.  The  case  does  not  therefore  fall  within 
the  exception,  but  within  the  rule  of  the  Qlst 
section,  and  the  appeal  mnst  be  dismissed,  with 
«oet8. 

Jaxbs,  L.J. — I  am  entirely  of  the  same  oinnion. 
JVtee  Y.  Jenkini,  as  the  Master  of  the  Bolls  pointed 
-ont  dnring  the  argument,  was  entirely  a  decision 
on  the  Btatnte  27  £liz.  o.  4,  and  the  object  of  onr 
-decision  in  that  case  was  to  prevent  a  fraud. 

Bbamwzix,  L. J. — I  am  of  the  same  opinion. 

De  Gez,  Q.C. — In  the  case  of  Ex  parte  Doble  (uhi 
wmp.)  the  bankmpt  was  not  a  trader,  and  therefore 
the  9lBt  section  of  the  Act  did  not  apply  there. 
That  fact  is  not  stated  in  the  report  of  the  case, 
bat  the  copy  of  the  prooeedingB  in  counsel's  brief 
in  that  case  shows  that  the  bankmpt  was  not  a 
trader. 

Appeal  diemUted,  vntJi  eo»t». 

Solicitors  for  the  appellants,  Haeon  and  Turner. 
Solicitors  for  the  respondent,  RoMnton,  Pretton, 
«ad  Co.  __^ 

TfMrsday,  Feb.  27. 
(Before,  Jkssei.,  M.B.,  and  Jakis  and  Bzaxwull, 
L.JJ.) 
Ex  parte  Hall  ;    Be  Whitting.  (a) 
Squiieible   atrignment — Intereet    in    land — Parol 
agreement  for  loan  on  eecimty  of  future  rent — 
Written  authority  to  tenant  to  pay  rent  to  lender 
— Bankruptcy  of  landlord— Statute  of  Frauds, 
».4. 

^man  tnho  stAsegvently  became  bankrupt  obtained 
a  loan  of  200Z.  from  his  bankers  upon  a  verbal 
agreement  that  it  should  be  repaid  out  of  the 
MiehaelmfU  rent  of  a  farm  belonging  to  him,  and 
he  gave  the  bankers  a  letter  addreued  to  the 
tenant  of  tlie  farm,  authorising  and  requesting 
him  tahen  his  Michaelmas  rent  became  due  to  pay 
the  bankers  2002.  He  was  adjudicated  bankrupt 
before  the  rent  became  due  : 

Held,  that  the  trustee  in  the  bankruptcy  was  entitled 
to  the  rent,  the  letter  to  tiie  tenant  being  a  mere 
revocable  authoriiy,  and  the  parol  agreement  to 
charge  the  loan  upon  the  rent  being  inadmissible 
in  evidence  by  wriue  of  the  4iih  section  of  the 
Statute  of  Frauds. 

Beeieion  of  Baeon,  OJ.  affirmed  on  different 
grounds. 

This  was  an  appeal  from  a  decision  of  the  Chief 

Jndge  in  Bankniptcy. 
Tne  hearing  in  the  court  below  is  reported  sub 

nam.  Ex  parte  BoweU;  Be  Whitting,  in  39  L.  T. 

Bep.  N.  S.  259,  where  the  facts  of  the  case  and  the 

judgment  of  the  Chief  Judge  are  set  forth. 
The  facts  were  briefly  as  follows : — 
William  Whitting  was  adjudicated  a  baakmpt 
(a)  Beported  b;  H.  Put,  Eaq.,  BanMer^Mam. 


on  an  act  of  bankruptcy  committed  on  the  11th 
Aug.  1877. 

On  the  16th  July  he  had  given  to  his  bankers, 
Messrs  Hall  and  Co.,  a  letter  addressed  to  Messrs. 
Horrell,  who  were  tenants  of  a  farm  belonging  to 
hitd,  authorising  and  requesting  them  to  pay  2002. 
to  the  bankers  "  when  yonr  Michaelmas  rent  bo- 
comes  due  to  me." 

Messrs.  Horrell  received  the  letter,  bat  made  no 
payment  to  the  bankers. 

The  trustee  in  the  bankruptcy  applied  to  the 
court  for  a  dnolaration  that  the  letter  of  the  16th 
Jnly  was  void  as  against  him. 

There  was  parol  evidence  that  the  letter  was 
written  in  pursuance  of  a  verbal  agreement  be- 
tween Whitting  and  his  bankers  that  they  should 
advance  him  2002.,  and  that  he  should  cbiarge  tha 
Michaelmas  rent  with  the  repayment  of  the  loan, 
and  that  the  2002.  was  actually  advanced  to  him 
by  the  bankers. 

The  Chief  Judge  held,  reversing  the  decision  of 
the  judge  of  the  County  Court  at  Peterborough, 
that  the  letter  was  void  as  against  the  trnstee  on 
the  ground  that  when  the  rent  accrued  due,  it  was 
due,  not  to  the  bankrupt,  but  to  the  trustee  in  thq 
bankruptcy. 

From  this  decision  the  bankers  appealed. 

Wirulow,  Q.C.  and  Reginald  Brown  for  the  ap- 
pellants.— In  Ex  parte  BheUard,  Be  Adams  (29 
L.  T.  Bep.  N.  S.  621 ;  L.  Bep.  17  Eq.  109),  a  docu- 
ment like  the  letter  in  tbis  case  was  held  to  be 
void  as  against  the  trustee  in  the  bankruptcy,  on 
the  ground  that  it  was  inadmissible  in  evidence  as 
being  an  unstamped  bill  of  exchange.  But  that 
decision  has  been  impeached  in  many  cases  and  is 
no  longer  an  authority.  In  Diplock  v.  Hammond 
(5  De  a.  M.  &  G.  S20)  such  a  letter  was  held  to  be 
a  good  assignment.  Briee  ▼.  Bamnieter  (38  L.  T. 
Bq).  N.  S.  739  ;  L.  Bep.  3  Q.  B.  Div.  569)  is  an 
autiiority  in  onr  favour,  for  there  a  letter  of  this 
kind  was  held  to  be  a  good  equitable  assignment. 
[JsasEL,  M.B. — Then  it  is  an  assignment  of  an 
interest  in  land,  and  by  virtue  of  the  4th  section 
of  the  Statute  of  Frauds  jxirol  evidence  of  the 
agreement  to  maks  the  assignment  is  inadmis- 
siole ;  and  without  such  evidence  the  letter  con- 
tains a  mere  revocable  authority  to  pay  the  rent.] 
The  advance  of  the  money  by  the  bankers  is  a 
sufficient  part  perfonnance  to  take  the  case  out  of 
the  statute :  CVunn  v.  Fabian,  13  L.  T.  Bep.  K  S. 
3i3 ;  L.  Bep.  1  Ch.  35.)  The  point  on  the  Statute 
of  iEVauds  was  not  raised  in  the  court  below.  They 
also  cited 

Fisher  v.  CalveH,  27  W.  E.  301 ; 

Buck  V.  Sobson,  38  L.  T.  Bep.  N.  S.  325 ;  L.  Be|). 
3  Q.  B.  Div.  686. 

Oookson,  Q.C.  and  H,  Peroival,  for  the  respon- 
dent, were  not  called  upon. 

JsssEi.,  M.B. — I  am  of  opinion  that  the  decision 
of  the  Chief  Judge  in  this  case  ought  not  to  be 
disturbed.  The  real  agreement  between  the  par- 
ties was  verbal,  and  the  verbal  arrangement  was 
a  contract  charging  on  interest  in  lands,  the  rent 
which  it  was  agreed  to  charge  being  an  interest  in 
lands.  Therefore  it  comes  under  the  4th  section 
of  the  Statute  of  Frauds,  which  provides  that  no 
action  shall  be  brought  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  inte- 
rest in  or  concerning^  them,  unless  the  agreement 
Ufwn  which  such  action  shall  be  brought,  or  some 
memorandum  or  notioe  thereof  shall  l»  in  writing. 
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and  signed  by  the  party  to  be  cbarged  therewith," 
&c.  We  cannot  take  any  notice  of  that  verbal 
agreement.  The  only  document  we  can  look  at  is 
a  letter  dated  the  16th  Jnly,  1877,  and  written  by 
the  bankrupt  to  Messrs.  Horrell  in  these  words  : 
"  When  yonr  Michaelmas  rent  becomes  dne  to  me, 
I  hereby  authorise  and  request  you  to  pay  to 
Messrs.  Hall,  Lloyd,  Bevan,  and  West,  of 
Brighton,  2002.,  for  which  I  will  accept  their  re- 
ceipt as  so  much  of  your  rent  discharged."  Now, 
there  is  nothing  more  than  that.  The  letter  is,  on 
the  face  of  it,  a  mere  request  to  the  teiuuits  to  pay 
a  sum  to  the  bankers  on  account  of  rent.  It  is 
simply  an  authority  to  pay  which  was  reyocable 
the  next  moment,  and  the  bankruptcy  operated 
as  a  revocation.  It  has  been  argued  that  the 
authority  to  pay  was  an  equitable  assignment  for 
valuable  consideration,  and  was  therefore  irre- 
vocable ;  but  the  answer  is,  you  can't  prove  that, 
the  agreement  between  the  bankers  and  the  bank- 
rupt not  being  in  writing,  and  therefore  evidence 
of  it  being  inadmissible.  I  should  add  that  I  see 
no  reason  for  differing  from  the  decision  in  Brice  v. 
Bannister. 

James,  L.J. — I  am  entirely  of  the  same  opinion. 
The  letter  written  by  the  bankrupt  to  his  tenants 
is  in  the  common  form  of  an  authority  to  pay  rent 
to  bankers,  and  is  just  like  the  authority  which 
most  men  give  for  the  payment  of  railway  divi- 
dends and  such  things  to  their  bankers.  And  it  is 
clearly  revocable  at  any  moment.  The  agreement 
between  the  bankrupt  and  his  bankers  was  clearly 
one  affecting  an  interest  in  land,  and  ought  to 
have  been  reduced  into  writing,  and  that  not 
having  been  done,  evidence  of  it  is  inadmissible. 

BiuMWELL,  L.J. — ^I  am  of  the  same  opinion. 
Appeal  accordingly  dismissed  with  costs. 

Solicitors  for  the  appellants,  Linklaier,  Hack- 
wood,  Addison,  and  Brovm. 

Solicitor  for  the  respondent,  8.  8.  Haiehell 
Jones,  agent  for  BtUland  and  Qravet,  Peter- 
borough. 

SITTINGS  AT  WESTMINSTER. 
Nov.  18, 19,  and  Dec.  10, 1878. 
(Before  BKAinrEii,  Bkett,  and  Cotton,  L.JJ.) 
FoTTOEH  V.  Kjfoop.  (a) 
Shipping — Charter-party — Bill    of    lading— Con- 
signee of  goods — Implied  contract  to  take  delivery 
within  a  reasonable  time — BiMs  of  Lading  Act 
1855  (18  ^  19  Viet.  e.  HI),  «.  1. 

.  O.  and  Co.  chartered  plaintijfs  ship  to  load  a 
cargo  at  Iquique,  and  proceed  to  a  port  for 
orders  to  discltarge  in  a  safe  port  in  tlie  United 
Kingdom.  The  charter-party  stipulated  that  the 
jessel  should  deliver  the  whole  of  Jier  cargo  as 
fast  as  the  custom  of  the  port  of  discharge  would 
allow.  0.  and  Co.  {the  charterers)  shipped  the 
cargo  at  Iquique,  and  consig»ed  it  to  defendant, 
to  secure  an  advance  and  for  sale.  The  bill  of 
lading  stated  that  the  cargo  was  to  be  delivered  to 
defendant  or  his  assigns,  "  he  or  they  paying 
freight  for  the  said  goods  as  per  charter-parly." 
Whilst  the  ship  was  on  her  voyage  defendant 
sold  the  cargo,  and  after  intermedvaie  sales,  upon 
the  ship's  arrival  at  the  port  of  discharge,  the 
cargo  was  delivered  to  tM  idtimate  purchasers 

"-     vf-inn  orders  signed  by  the  defendant,   who    re- 

'-,)  Seported  by  W.  Arrunoi.  Esq.,  Bairiiter-at^LaW] 


tained   without    indorsing   it   to    any   of   the 
purchcLsers  the  bill  of  lading  in  his  own  hands. 
In  an  action  for  damages  for  detention  of  the 
ship  at  the  port  of  disdtarge,  the  jwry  negatived 
the  existence  of  any  custom  in  thai  port  as  to 
unloading. 
Held  (affirming  the  judgment  of  Field,  J.),  (hat 
the  contract,  both  in  the  charter-party  and  the  bUl 
of  lading,  wcu  thai  the  cargo  should    be  dis- 
charged within  a  reasonahle  time ;  that  deferidant 
was  a  consignee  of  the  goods  within  the  meaning 
of  the  BUI  of  Lading  Ad  1855,  sect.l,  and  there- 
fore that  plaintiff  was  entitled  to  maintain  this 
action. 
Apfkal  from  a  judgment  of  Field,  J.,  after  a  trial 
with    a    special  jnry    at    Guildhall,   during  the 
Trinity  Sittings  1877. 

The  action  was  to  recover  damages  against  the 
defendant,  as  oonsignee  named  in  the  bill  of 
lading  of  a  cargo  of  nitrate  of  soda,  shipped  on 
board  the  ship  Olaudine,  for  the  detention  of  ihe 
vessel  at  the  port  of  discharge. 

The  plaintiff  was  the  owner  of  the  vessel  Glau- 
dine.  l)y  charter-party  entered  into  at  Valpa- 
raiso on  the  11th  Sept.  1875,  J.  Gildmeister  and 
Co.  chartered  the  Claudine  to  load  a  cargo  of 
nitrate  of  soda  at  the  port  of  Iquique,  and  pro- 
ceed to  a  port  for  orders  to  discharge  in  a  safe 
port  in  the  United  Kingdom.  The  charter-party 
contained  the  following  stipulations : 
Billt  of  lading  to  be  signed  bj  the  master,  weig-ht  uid 

Snality  unknown,  all  on  board  to  be  delivered,  and  that 
le  vessel  should,  in  anoh  disohar^  port  as  ordered, 
deliver  the  whole  of  her  cargo  as  fast  as  the  cnstom  of 
the  port  will  allow. 

The  cargo  was  shipped  on  the  19th  Nov.  and 
consigned  lo  defendant,  who  was  then  carrying  on 
business  in  London  under  the  firm  of  Wilhom 
Berkefield  and  Co.  The  bill  of  lading  was  as 
follows : 

Shipped  in  good  order  And  condition  by  J.  Gildmeister 
and  Co.,  on  board  the  British  barqne  Claudine,  whereof 
E.  Jamieson  is  master,  now  lying  at  the  port  of  Iquique, 
and  bonnd  for  Qneenatown  or  Palmonth  for  orders — 5290 
bags  nitrate  of  soda,  weighing,  &c.,  and  are  to  be  de- 
livered in  the  like  ^[ood  order  and  condition  at  the  port 
of  her  final  destination  (the  act  of  God,  fire,  and  all 
other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  excepted),  nnto  Messrs.  Wm.  Berkefield  and 
Co.,  London,  or  to  their  assigns,  he  or  they  paying 
freight  for  the  said  goods,  as  per  charter-party  and 
average  accustomed.  In  witness,  &o.  Dated  at  Iquique 
Nov.  19,  1875. 

Messrs.  Gildmeister  and  Co.  drew  a  bill  of  ex- 
change for  50001.  upon  the  defendant  on  account 
of  the  cargo,  and  forwarded  to  him  the  bill  of 
lading  and  a  copy  of  the  charter-party.  The 
defenduit  accepted  and  paid  the  bill  of  exchange, 
and  agreed  to  sell  the  cargo  to  the  London  Bank- 
ing Association  at  a  price  per  ton  delivered  as 
ship.  The  London  Banking  Association  contracted 
to  sell  it  to  Bath  and  Sons  upon  the  same  terms, 
and  the  latter  firm  also  upon  the  same  terms 
agreed  to  sell  it  to  Jas.  Gibbs  and  Co.  The 
defendant  kept  the  bill  of  lading  in  his  own 
hands,  and  did  not  indorse  it  to  any  of  the  pur- 
chasers of  the  cargo.  The  vessel  was  ordered  to 
Plymouth  to  discharge,  and  she  was  there  and 
ready  to  discharge  her  cargo  on  April  8,  1876. 
The  cargo  was  delivered  to  Jas.  Gibbs  and  Co. 
upon  orders  signed  by  the  defendant,  and  the  dis- 
charge (which  the  plaintiS  contended  was  not 
performed  within  a  reasonable  time)  was  com- 
pleted on  April  27. 
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At  the  trial,  the  defendant's  ooansel,  at  the  close 
of  the  plaintifiTs  case,  sabmitted  that  there  was 
BO  liability  on  the  part  of  the  defendant  to  the 
plaintiff  to  take  delivery  of  the  cargo  trithin  a 
reasonable  or  any  other  time.  Field,  J.  reserved 
this  point  for  fiirther  consideration,  and  left 
certain  questions  to  the  jury  upon  which  they 
found  :  First,  that  there  was  no  such  custom  at 
the  port  of  Plymouth  as  to  take  delivery  of  cargoes 
of  nitrate  of  soda  at  the  rate  of  forty  tons  per 
day  as  alleged  by  the  defendant ;  secondly,  that 
the  delivery  of  the  cargo  was  not  taken  within  a 
reasonable  time,  and  that  seventy  tons  per  day 
was  reasonable. 

It  was  agreed  that,  if  the  defendant  was  liable, 
the  plaintiff  was  entitled  to  recover  for  seven  days' 
detention  at  71. 10«.  per  day. 

The  ooestion  of  liability  was  argued  before 
Field,  J,  on  Dec.  1,  and  on  May  6,  1878,  the 
learned  judge  delivered  the  following  judgment : — 
The  question  in  this  case  is,  whether  the  defendant 
is  liable  for  not  taking  delivery  at  Plymouth, 
within  a  reasonable  time,  of  a  cargo  of  nitrate  of 
soda,  which  was  shipped  on  boara  the  ClatLdvM, 
at  Iquiqne,  .by  J.  Gildmeister  and  Co.,  under  a 
charter-party,  whereby  it  was  stipulated  that  the 
vessel  uiould  deliver  the  whole  of  her  cargo  as 
bat  as  the  custom  of  the  port  would  allow,  and  in 
respect  of  which  a  bill  of  lading,  stating  that  the 
cargo  was  shipped  by  J.  Gildmeiater  and  Co.,  who 
were  the  same  persons  as  the  charterers,  and  was 
to  be  delivered  unto  the  defendant  or  his 
assigns,  he  or  ihey  paying  freight  for  the  said 
goods  as  per  charter-party,  was  signed  by  the 
master,  lie  defendant  advanced  to  Gildmeister 
and  Co.  5000L  on  account  of  the  cargo,  which 
was  consigned  to  him  to  secure  the  advance  and 
for  sale,  and  it  was  admitted  on  the  argument 
that  he  was  %  consignee  named  in  the  bill  of 
lading  to  whom  the  property  in  the  cargo  passed. 
Whilst  the  cargo  was  afloat  the  defendant  sold  it, 
and  after  several  intermediate  sales  the  ultimate 
pnrchasera  were  James  Gibbs  and  Co.  The  de- 
fendant did  not,  however,  indorse  or  part  with 
the  bill  of  lading,  and  the  cargo  was  delivered  to 
Messrs.  James  Gibbs  and  Co.  by  his  orders.  He 
therefore  remained  subject  to  any  liability  which 
attached  to  bim  as  the  consignee  named  in  the 
bill  of  lading,  and  it  becomes  unnecessary  to  con- 
sider the  point  adverted  to  by  the  Lord  Chief 
Baron  in  Levuit  v.  NUkee  (L.  Kep.  4  Exoh.  58 ; 
38  L.  J.  62,  £x.)>  whether  the  doctrine  of 
SmurthioaUe  v.  Wilkina,  poii,  that  the  right 
of  the  consignor  to  sue  under  the  Bills  of 
Lading  Act  passes  to  the  indorsee  with  the  in- 
dorsement, applies  to  the  liability  of  the  con- 
signee, so  as  to  divest  his  liability  in  the  event 
a  transfer  by  him.  Upon  the  argument  it  was 
contended  on  the  part  of  the  plaintiff  that  it 
is  an  implied  term  of  the  contract,  contained  in 
tlM  bin  of  lading,  that  the  consignee  shall  take 
delivery  of  the  goods  within  a  reasonable  time; 
aadthiat  by  virtne  of  the  Bills  of  Lading  Act 
1855  the  defendant,  to  whom  the  property  in  the 
goods  passed  by  reasonjof  the  consignment,  becatne 
Bable  to  do  so.  On  tbe  part  of  the  defendant  it 
was  contended,  first,  that  the  bill  of  hiding  did  not 
contain  any  contract  to  take  delivery  within  a 
reasonable  time,  or  at  any  time;  and  secondly, 
that,  as  there  was  an  express  contract  in  the 
diarter-party  with  reference  to  the  discharge  of  the 
cargo,no  other  oontraoton  the  part  of  tbe  uippers. 


who  were  the  charterers,  could  be  implied  in  the 
bill  of  lading,  as  between  the  shippers  and  the 
shipowner ;  and  that  therefore  no  liaoility  passed 
from  the  shippers  to  the  consignee,  under  the  Bills 
of  Lading  Act ;  or,  in  other  words,  that  the  only 
liability  to  take  delivery  was  under  the  charter- 
party,  to  which  the  defendant  was  not  a  party. 
Upon  the  first  question,  which  I  answer  without 
reference  to  the  charter-party,!  am  of  opinion  that 
there  is  a  contract  in  tne  bill  of  lading  by  the 
consignee  to  take  delivery.  It  is  true  that  in  one 
sense  there  is  no  express  contract  to  that  effect  in 
words,  the  only  express  stipulation  being  that  the 
cargo  is  to  be  delivered  to  the  defendant  or  his 
asBignd,  he  or  tbey  paying  fireight  as  per  charter- 
party — the  only  term  of  the  charter-party  which 
is  incorporated  in  the  bill.  But  delivery  by  one 
person  to  another  is  not  an  act  which  can  be 
performed  by  one  of  them  only.  In  order  to  effect 
a  delivery,  one  party  must  give,  and  the  other  must 
take  delivery ;  it  is  a  composite  act  requiring  a 
readiness  and  willingness  in  both  parties  to  the 
delivery.  It  is  as  much  the  act  of  the  person  who 
takes  as  of  the  one  who  gives  delivery — of  the 
merchant  as  of  the  shipowner.  See  the  judgment 
delivered  by  Blackburn,  J.  in  Ford  v.  Ootestoorih 
(19  I/.  T.  Sep.  N.  8.  634 ;  L.  Hep.  4  Q.  B.  at 
p.  132 ;  38  L.  J.  216,  Q.  B.,  at  p.  55).  I  think 
that  the  obligation  of  the  shipowner  to  deliver, 
which  is  expressed  in  the  bill  of  lading,  imports 
an  obligation  to  take  delivery,  and  that  a  con- 
tract to  take  delivery  is  to  be  implied  in  the 
bill  of  lading.  It  is  clear  that  the  consignee  on 
tendering  freight  is  entitled  to  delivery ;  it  would 
be,  I  think,  unreasonable  to  hold  that  the  ship- 
owner has  not  a  relative  right  to  have  the 
cargo  taken  and  to  sue  the  consignee  for  not 
taking  it.  To  hold  otherwise  would  compM 
the  owner  to  resort  to  the  charterer,  who  may  be, 
and  often  as  in  this  case  is,  a  stranger  .living^  in  a 
distant  part  of  tbe  world,  and  to  deprive  him  of 
what,  in  comparison,  is  the  simple  and  natural 
resort  of  the  person  who  has  taken  delivery  of  his 
cargo.  Then  within  what  time  is  delivery  to  be 
taken  P  I  think  that  in  this,  as  in  all  other  con- 
tracts where  anything  is  to  be  done,  and  there  is 
no  express  stipulation  as  to  the  time  within  which 
it  is  to  be  done,  a  reasonable  time  is  to  be  implied, 
which,  in  the  present  case,  is  found  by  the  jury 
against  the  defendutt.  I  also  think  that  the 
liability  to  take  delivery  became  vested  in  the 
defendant  by  virtue  of  the  1st  section  of  the  Bills 
of  Lading  Act  1855,  whereby  it  is  enacted  tbatt 
"  Every  consignee  of  goods  named  in  a  bill  of 
lading,  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass  upon  or  by  reason  of  such 
consignment,  shall  have  transferred  to  and  vested 
in  him  all  rights  of  suit,  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods,  as  if  the  cou' 
tract  contained  in  the  bill  of  lading  had  been 
made  with  himself."  It  was  argued  by  Mr.  Butt 
that,  as  there  was  an  express  contract  in  the  charter- 
party  as  to  the  delivery  of  tbe  cargo,  and  as  the 
charterers  were  the  shippers  of  me  cargo  men- 
tioned in  the  bill  of  lading,  there  was  no  oontraot 
between  the  shipper  and  the  shipowner  contained 
in  the  bill  of  lading  as  to  taking  delivery,  and  no 
new  contract  was  to  be  implied.  This  appears  to 
me  to  misread  the  statuto.  The  statute  does  not 
say  that  the  contract  between  the  shipper  and  the 
shipowner  is  to  be  transferred,  but  that  the 
liability  of  the  consignee  in  respect  of  the  goods 
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is  to  be  the  Bame  as  if  the  contract  contained  in 
the  bill  nf  lading  had  been  made  with  the  con- 
signee himself.  What  is  the  object  of  taking  a 
bill  of  lading  when  there  is  a  chs^er-party  P  The 
object  of  a  bill  of  lading  is  to  enable  the  holder  to 
sell,  or  otherwise  deal  with  the  cargo,  and  to 
transfer  the  right  to  the  cargo  upon  the  terms 
'  contained  in  the  bill  of  lading,  free  from  all  rights 
and  liabilities  under  the  charter-party,  except  so 
tar  as  {my  term  in  it  is  incorporated  in  the  bill  of 
lading.  It  is  to  be  observed  uiat,  whilst  on  the  one 
hand  it  is  clear  that  as  between  the  parties  to  the 
charter-party  and  the  bill  of  lading,  so  long  as  they 
are  the  parties  whose  rights  and  uabilities  have  to 
be  determined,  the  terms  of  the  charter-party  domi- 
nate ;  on  the  other  it  is  equally  clear  that  when 
the  bill  of  lading  is  in  the  hands  of  an  indorsee, 
only  those  terms  of  the  charter-party  which  are 
expressly  incorporated  bind  the  latter;  and  if 
there  be  a  different  rate  of  freight  provided  for, 
nothing  can  be  clearer  than  that  the  indorsee  is 
liable  to  the  bill  of  lading,  and  not  to  the  charter 
freight.  In  the  present  case,  freight  is  the  only 
term  of  the  charter-party  which  is  expressly  in- 
corporated in  the  bill  of  lading ;  and  I  have  to 
Bay  what  is  the  term  of  the  contract  contained  in 
the  bill  of  lading  which  is  to  govern  the  rate  and 
time  of  discharge.  If  the  effect  of  the  reference 
in  the  bill  of  lading  to  the  charter-party  had  in- 
corporated the  terms  in  the  charter-party  in  zefe- 
rence  to  the  mode  of  discharging,  the  oonseqnences 
would  be  the  same ;  for  the  jury  have  fonnd  that 
there  was  no  special  custom  to  take  the  contract 
out  of  the  ordinary  one  of  reasonable  time,  and 
that  the  delivery  was  not  taken  within  that  time ; 
but  if,  as  I  hold,  the  contract  upon  which  the 
defendant  is  liable  is  that  contained  in  the  bill  of 
Jading,  then  the  same  result  follows.  My  judg- 
ment is,  that  the  contract  contained  in  the  bill 
of  lading  was  to  take  delivery  of  the  cargo  in  a 
xeaeonable  time,  according  to  the  custom  of  the 
port  of  discharge ;  and  that  the  defendant  is  sub- 
ject to  this  liability,  not  because  it  was  the  con- 
tract entered  into  between  the  plaintiff  and  the 
shipper,  but  because  it  is  the  contract  contained 
in  the  bill  of  lading.  I  therefore  give  judgment 
for  the  plaintiff  for  522.  10«.  and  costs,  and  I 
think  that  he  should  also  have  the  costs  of  the 
introduction  of  the  different  purchasers  as  third 
parties. 

The  defendant  appealed  from  this  judgment. 

Butt,  Q.C.  and  /.  C.  Matthew,  for  defendant, 
cited  and  referred  to 

SmvTthwaiUv.  WiVcint,  5  L.  T.  Bep.  K.  S.  (39  O.  S.) 

U2;  lie.  B.N.  S.  842; 
Ford  \.    CotattBorth,  19    L.   T.  Bep.  N.    S.   634; 

L.  Eep.  5  Q.  B.  132  ;  and  88  L.  J.  55,  Q.  B; 
Uaalacblon  on  Shippinir,  p.  378. 

Cohen,  Q.C.  and  Wood  SiU,  for  plaintiff,  re- 
ferred to 

Domett  v.  Beelcwith,  5  B.  &  Ad.  521 ; 
Bill  V.  IdU,  4  Camp.  327 ; 

Frailer  v.  The  Telegraph  Company,  27  L.  T.  Eep. 
N.  8.873;  L.  Eep.  7  Q.  B.  S&. 
The    arguments  fully  appear  from  the  judg- 
ments of  Field,  J.  and  the  Court  of  Appeal. 

Our.  adv.  vult. 
Dee.  10.— The  following  judgment  of  the  Court 
WB8  delivered  by 

B&ij£WELL  L.J. — In  this  case  the  defendant  con- 
tended that,  as  there  was  a  charter-party  besides 
the  bill  of  lading,  and  as  the  terms  of  the  charter- 


party  provided  that  the  unloading  should  be 
according  to  the  custom  of  the  port,  the  bill  of 
lading  and  the  contract  contained  in  or  evidenced 
by  it  is  not  the  governing  contract,  but  that  it 
must  be  read  in  connection  with  the  charter-party. 
It  was  said  that  the  contract  between  the  defen- 
dant as  consignee  of  the  goods,  if  he  was  so,  and 
the  shipowner,  must  be  collected  from  the  two 
documents  and  the  other  circumstances  of  the 
cose.  This  the  plaintiff  denied.  We  think  it  is 
not  necessary  for  us  to  give  an  opinion  as  to  this, 
because  the  plaintiff  contended  that,  even  if  the 
charter-party  and  the  bill  of  lading  were  to  be 
read  together,  the  same  contract  would  be  collected 
from  them  as  shown  by  the  bill  of  lading  alone, 
without  the  cheo'ter-party.  Field  J.,  in  the  court 
below,  took  this  view,  and  said  that,  in  his 
opinion,  the  charter-party  did  not  alter  the  con- 
tract, which  was  to  be  collected  from  the  bill  of 
lading  alone.  We  agree  with  the  view  of  Field  J. 
If  there  had  been  no  charter-party,  the  contract 
wonld  be  in  the  bill  of  lading,  and  the  law  would 
imply  a  contract  to  unload  within  a  reasonable 
time,  or,  which  is  the  same  thing,  with  due 
diligence.  The  charter-party  makes  no  difference 
whatever ;  it  provides  that  the  unloading  shall  bo 
according  to  the  custom  of  the  port.  "Hiere  was 
no  custom  of  the  port,  unless  it  was  to  unload 
within  a  reasonable  time.  So  that,  assuming  that 
the  defendant's  objection  is  well  founded,  and 
that  yon  must  look  at  the  two  documents  together, 
the  obligation  is  to  unload  within  a  reasonable  time. 
We  agree  with  Field  J.,  that  that  obligation  is  the 
same  as  under  the  charter-party,  and  therefore 
that  the  plaintiff  is  entitled  to  our  judgment. 
There  is  another  point  which  we  also  decide  in 
plaintiff's  favour.  It  was  said  that  the  defendant 
was  not  the  consignee  of  the  goods,  and  a  holder 
of  them  for  value  wiuhin  the  meaning  of  the  Bills 
of  Lading  Act,  because,  before  the  bill  of  lading 
was  made,  he  had  secured  to  him  an  interest  in  the 
property  within  the  Act  I  doubt  whether  that  ia 
true  in  fact,  because  the  bill  of  lading  was  made 
at  a  time  when  he  was  the  beneficial  owner  of  the 
goods.  But,  if  the  argument  was  well  founded  on 
fact,  I  am  of  opinion  that  the  case  is  within  the 
statute.  The  defendant  retained  the  bill  of  lading 
in  the  sense  of  being  the  owner  of  it.  He  did  not 
indorse  it  over  to  any  of  the  purchasers,  bat 
retained  it  in  his  own  bands  with  all  the  rights 
and  obligations  appertaining  to  the  holder  of  a  bill 
of  lading,  and  ne  gave  delivery  orders  to  the 
vendee  for  the  goods.  Under  these  circumstanoea, 
I  am  of  opinion  that  the  defendant  is  liable,  for 
the  reason,  that  there  must  be  some  one  to  satisfy 
the  description  in  Bills  of  Lading  Act;  either  the 
original  consignee  or  his  assignee  of  the  bill  of 
lading.  In  the  present  case,  James  Gibbs  and  Co. 
were  not  the  one  or  the  other,  and  it  seems 
to  follow  that  the  defendant  was. 

Appeal  ditmieted. 

SolidtoTsfor  plaintiff,  Stiibard,  Oibion,  sad  Go. 

Solicitors  tbr  defendant.  W  A.  Orump  »nd  8<m. 
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Dec.  20, 1878,  and  Feb.  1. 1879. 
(Before  Bbajcwxll,  Bbeit,  and  Cotton,  L. JJ.) 

Tu  LOKDON.  BRieETON,   AND    SoUTH  COAST    BaIIt 

WAT  GoxPANT  V.  Watson,  (a) 

BaHwam  eompany — By»-law — PendUy — Pa»$tnger 
—8  I-  9  Vtet.  e.  20,  $s.  103, 108, 109. 

By8  ir  9  Viet.  e.  20, «.  108,  */  omy  ptr»on  travel 
in  any  earriage  of  a  ratltoay  wnvfom^  "  without 
hacimi  areviotuily  paid  his  fare,  and  teUh  intent 
to  opoul  paymeiU  thereof,"  he  thaUfor  every  eueh 
offence  forfeit  to  the  eompany  arum  not  exceeding 
40a. 

8»et$.  108  and  109  enable  the  company  from  time  to 
time  to  make  regtilaiioni  for  regulating  the 
iraaeUing  upon  the  raOuiay,  amd  for  better 
et^fordng  eueh  regulaiione  to  make  bye-latos, 
"provided  that  Mtefc  bye-laws  be  not  repugnaM  to 
....  iheprovisions^thisAet.  And  am  person 
offending  against  any  such  bye-lato  shaU  forfeit 
for  every  such  offence  any  sum  not  exceeding  5L, 
to  be  imposed  by  the  eompany  in  such  bye-lams 
as  apenaUyfor  any  sueh  ofenee." 

Flaintvffs,  a  railway  eompany,  made  a  bye-laiw 
wider  the  above  sections,  that  "any  passenger 
travdling  leithout  a  ticket  shall  bs  required  to 
pay  the  fare  from  <^  riation  vshenee  the  train 
arigincMy  started  to  the  end  of  his  journey." 

D^endant,  without  any  intent  to  defraud,  travelled 
onplaiMiiffs'  raihooyfrom  Norwood  Junction  to 
Loioer  Norwood  toiOumt  a  ticket,  and  in  a  train 
which  had  originaOy  started  from  New  Croydon. 
On  his  arrival  defendant  tendered  the  fare  for 
the  distance  he  had  actually  trcwelied.out  this 
was  refused  by  plaintiff's'  servants,  who  demanded 
the  whole  fare  from  New  Croydon.  Defendant 
having  subsequently  paid  plaintiffs  the  fare  from 
Norwood  Junction  to  Lower  Norwood,  they  sued 
him  to  recover  the  diferenee  between  the  sum  so 
paid  and  tJie  amount  of  the  whole  fare  from  New 
Croydon  to  Lower  Norwood. 

Sdd  {affirming,  but  on  different  grounds,  the  deci- 
sion of  the  Common  Pleas  Divinon),  that  plain- 
tiffs were  not  entitled  to  maintain  their  action, 
because  the  excess  fare  was  claimed,  not  as  a 
penalty  {which  would  be  recoverable  only  before 
two  justices  under  sects.  145  and  150  of  8  ^  9 
Viet.  c.  20),  but  as  a  d^t,  and  the  Act  gone  plain- 
Uffs  no  power  to  create  such  a  debt. 

Per  Brett,  LJ.  iyn  eonewrrence  with  the  risto 
taken  by  the  court  below) :  The  bye-law  was  re- 
pugnant to  the  provisions  of  the' Act,  because  the 
Act  only  aiuthorised  the  exacting  of  an  additional 
sum  from  a  passenger  whose  conduct  had  been 
fraudulent. 

Anrni.  &oin  a  dedaioD  of  the  Common  Fleas 
Dinsian. 

The  action  was  brought  by  the  plaintiff  eom- 
pany in  the  County  Court  ai  Surrey  holden  at 
Soothifatk,  to  reoorer  from  the  defendant  the 
lialanae  of  a  railway  five  from  New  Croydon  to 
Lower  Norwood,  two  stations  on  the  rulway  of  the 
oompaoy. 

He  Connty  Court  judge  gave  judgment  for  the 
defendant,  and  on  appeal,  on  a  case  stated,  to  the 
Common  Pleas  Diviaion,  the  court  (Lord  Cole- 
ridge, C.J.  and  Lopes,  J.)  upheld  his  decision. 

llM  plaintiffs  appealed. 

Tlie  case  in  the  court  below  is  fully  reported, 

(•)  Baportcd  by  IT.  AmsroB,  Esq.,  BanintMr^t-law. 


and  the  special  case  set  out,  39  L.  T.  Bep.  N.  S. 
199. 

For  the  purposes  of  this  report  the  facts  soffi* 
ciently  appear  in  the  head-note. 

Jewne  {Mosley  with  him)  for  plaintiffs. 

MacMorran  for  defendant. 

The  acgnments  and  authorities  cited  were  the 
same  as  in  the  oonrt  below. 

Our.  ado.  mdt. 

Feb.  1. — ^BxAKWBLL,  L.J.  deliTered  the  following 
judgment  of  the  Court. — ^If  the  sum  claimed 
in  this  case  is  a  penalty,  it  is  not  reoorer- 
able  in  the  Connty  Court,  nor  elsewhere  than 
before  two  justices,  as  provided  by  8  A  9 
Vict,  a  20,  s.  145,  (a)  for  it  is  the  case  of  a 
liability  created  by  statute,  with  a  special  provi- 
sion for  its  enforcement,  and  with  provisions 
inconsistent  with  there  being  a  concurrent  juris- 
diction in  the  ordinary  courts  (see  sect.  151,  and 
Caies  V.  Knight,  3  T.  Bep.  422  ;  and  see  also  Lord' 
Coleridge's  judgment  in  the  court  below).  Accord- 
ingly it  was  argued  for  the  appellant  that  it  was  a 
fare  and  not  a  penalty,  and  therefore  recoverable, 
not  before  juBtices  as  a  penalty,  but  as  a  debt  in 
the  Connty  Court.  I  am  of  opinion  that  it  is  not 
a  debt,  and  that  the  appellants  have  no  power  to 
create  such  a  debt  'Hie  statute  by  sect.  109  gives 
power  to  enforce  bye-laws  only  by  a  iienalty 
against  the  offender.  I  have  no  donbt  that  a  rail- 
way company  may  demand  and  insist  on  payment 
before  taking  a  passenger,  and  that,  if  tuey  give 
Urn  credit  for  his  &re,  they  may  insist  on  anj 
sum  they  think  fit,  and  Lf  he  agrees  to  it,  that  it 
would  be  a  valid  debt  recoverable  as  such.  Bat  if 
he  does  not  agree  to  it,  he  may  indeed  be  a  trea- 

Sasser  in  getting  into  the  carria^,  and  liable  to 
amages  as  such,  or  they  may  waive  tho  tort  and 
recover  a  fare  on  the  quantum  meruit  scale ;  but 
they  cannot  fix  or  insist  on  a  fare  at  their  pleasure. 
In  this  case  it  is  only  one  penny ;  but,  if  thejr 
can  fix  it  at  their  pleasure,  they  might  make  it 
five  shillings  or  5L  They  have  not  sued  fbr  a  tres- 
pass or  tort,  but  for  a  fare.  They  have  not  shown, 
and,  of  course,  oonld  not  show,  that  the  defendant 
ought  to  pay  more  than  the  ordinary  fare.  Con- 
sequently the  appeal  fails,  and  the  judgment 
should  be  affirmed.  My  brother  Brett  wishes  to 
add  to  this  that,  in  his  opinion,  the  claim  is  based 
on  that  which  is  repugnant  to  the  statute,  inasmuch 
as  the  statute  only  authorises  the  exacting  of  an 
additional  sum  in  the  case  of  fraudulent  conduct. 
Lord  Justice  Cotton  and  myself  desire  it  to  be 
understood  that  we  express  no  opinion  one  way  or 
the  other  on  that  matter. 

Judgment  affirmed, 

Solicitora  for  the  plaintifrs,  Norton,  Base,  NorUm, 
and  Brewer. 

Solicitor  for  the  defendant,  g.  8.  Snnth. 

(o)  By  aeot.  145:  "  Every  penalty  or  forfeiture  impoaed' 
by  thiB  or  the  epeoial  Act,  or  by  any  bye-law  made  in 
pnnnanoe  thereof,  the  recovery  of  whioh  ia  not  otherwiae 
provided  for,  may  be  reoovered  by  anmmary  piooeadii« 
before  two  jnstioea." 

Sect.  160  provides  for  tho  manner  in  which  Bnnh  fo^ 
f  aitore  or  penalty  may  be  awarded  by  the  jnaticea  ;  and 
aect  151  provides  that  the  penalty  or  forfeiture  must  be 
aned  for  within  aix  montba  after  the  oommiasion  of  the 
offence. 
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Be  ScARTH— Be  Slatee's  Tkusts. 
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HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Friday,  Feb.  7. 

(Before  Malhts,  Y.C.) 

Be  ScAKTH.  (a) 

Will — Beparate  gifts  of  twrfa/x  attd  mtne« — FrO' 
duee  of  mines  tet  aside. 

A  feitatrix,  having  a  general  power  of  appointment 
over  land,  appointed  the  rurfaee  one  toay  and  the 
mines  under  it  another.  At  her  death  there  was 
a  sum  of  money,  which  had  arisen  from  rents  of 
the  mines  set  aside  in  aeeordanee  wuh  the  Settled 
Estates  Acts. 

Held,  that  the  money  so  set  aside  passed  under  ihe 
%gUl  to  the  appoifUee  of  the  surface. 

Uhsee  the  will  of  Bichard  Scartb,  certain  land  of 
Ub  was  held  as  to  half  of  it  on  these  trasts — for 
Jfuie  Scarth  for  life,  remainder  for  her  children  if 
she  ahonld  have  any,  in  default  of  children  as  she 
afaoald  by  will  appoint.    She  married  W.  Dixon. 
By  an  order  of  Jnly  14,  1871,  made  by  Malins, 
V.G.,    in   the   above    matter,    powers    to    grant 
leases  of  the  minerals  within,  nnder,  or  apon 
the  whole  of  the  land,  half  of  which  was  held 
on    trnst    as    aforesaid,  in  conformity  with  the 
Settled  Estates   Acts   then  in  force,  were  made 
to   vest    in    the    tmstees  of   Richard    Scarth's 
will ;  and  it  was  ordered  that  the  money  to  be 
■et  aside  ont  of   the  rents   or  payments  to  be 
neserved  on  such  leases,  as  directed  by  the  Acts, 
ahonld  be  paid  to  the  trastees,  and  until  it  ooold 
lie  applied  to  any  of  the  purposes  mentioned  in  the 
Acts,  be  invested,  and  the  interest  paid  to  the 
p,er8on  who  would  have  been  entitled  to  the  rents 
if  the  monev  had  been  invested  in  the  purchase  of 
lands.    Under  this  order,  a  lease  was  made  of  the 
minerals  in  1871  for  forty-two  years.    In  accord- 
ance with  19  &  20  Vict.  o.  120,  s.  2,  three-fourths 
of  the  rent  received  under  the  lease  were  set 
aside  and  invested,  and  half  of  the  interest  was 
paid  to  Jane  Dixon  during  her  life.     She  by  her 
will,  dated  14th  July  1871,  appointed  all  the  real 
estates  of  Bichard  Scarth  over  which  she  had  or 
might    afterwards    have    power    of  disposition, 
"  except  the  mines  and  minerals  within  and  under 
the  same,  and  the  necessary  powers  for  winning, 
working,  and  carrying  away  such  minerals,"  to 
W.  S.  Dixon ;   "  and  as   to  the   said   mines  and 
minerals  within  and  under  the  said  hereditaments," 
she  appointed  them  to  W.  S.  Dixon  and  certain 
«ther  parties  in  the  shares  thtrein  mentioned. 
She  died  never  having  had  issae.    The  appointees 
of  the  minerals,  other  than  W.  S.  Dixon,  now 
petitioned  that  half   of  the  sum,  of  whidi  the 
three-fonrths  of  the  rent  set  aside  consisted,  might 
be  paid  to  them  and  W.  S.  Dixon  in  the  shares 
mentioned  in  thn  appointment  of  mines  in  Jane 
Dixon's  will.    W.   S.  Dixon  claimed  the  entire 
half  of  the  rent  set  aside,  as  having  passed  to  him 
nnder  the  appointment  of  real  estates  in  the  same 
wilL 

Bury  for  the  petitioners. — The  will,  being  of 
the  same  date  as  the  order  which  enabled  the 
mines  to  be  severed,  and  made  as  soon  as  the  tes- 
tatrix was  aware  of  that  severance,  speaks  from 
the  date ;  it  shows  an  intention  to  separate  the 
snrfoce  from  the  mines,  and  to  give  the  fund  which 


arose  from  the  mines  in  the  same  way  as  the 
mines  themselves. 

NoHlvmore  Lawrence  for  W.  S.  Dixon.— An 
intention  to  speak  from  the  date  as  to  propertT 
must  appear  from  the  will  itself:  (7  Will.  4  & 
1  Vict.  o.  26,  s.  24).  The  money  set  aside  con- 
tinued real  estate  subject  to  the  will  of  Bichard 
Scarth. 

Bury  in  reply. 

Malins,  V.O.— So  long  as  the  testatrix  lived, 
there  was  a  possibility  of  children,  and  therefore 
the  case  came  within  19  &  20  Vict.  c.  120,  and 
accumulation  went  on,  in  accordance  with  sect.  2 ; 
but  if  she  shonld  have  no  children,  then,  under 
the  power  given  by  Bichard  Scarth's  will,  she 
could,  as  it  was  a  mineral  estate,  give  the  surface 
one  way  and  the  minerals  another.  Accordingly, 
she  has  severed  them.  She  gave  the  snrfaoe  on 
trusts  under  which  it  goes  to  her  nephew,  W.  S. 
Dixon ;  that  is.  she  gives  the  land  to  him,  except 
the  mines  and  minerals.  The  will  must  speak  at 
the  death ;  and  the  question  is,  what  nnder  the 
will  becomes  of  this  money  which  before  the  death 
had  arisen  from  the  mines  P  This  money  did  not 
represent  mines  which  were  under  the  surface 
at  the  death,  but  mines  which,  before  the  death, 
had  been  taken  from  under  the  surface  and  accu- 
mulated according  to  the  Act.  In  excepting  the 
mines  and  minerals  under  the  estate,  and  giving 
the  necessary  powers  for  winning  and  working 
them,  she  means  to  except  and  give  only  "  the 
mines  and  minerals  which  now,  on  the  day  of  my 
death,  are  within  and  under  the  surface,"  with 
powers  for  working.  The  money  set  aside,  not 
coming  within  this  exception,  forms  part  of  the 
rest  of  the  real  eetate  as  it  existed  before  her 
death,  and  passes  with  the  devise  of  the  sorfboe. 

Solicitors :  B.  M.  and  F.  Lowe. 


Saturday,  Feb.  22. 

(Before  Bacon,  V.O.) 

Be  Slaiee's  Teusts.  (a) 

Mortgagor  and  mortgagee— Beversionary  interest — 
Expectant  heirs  —  UneoTiseionable  bargain  — 
Security  only  for  sums  actually  advanced — 
Arrears  of  intereei—S  f  4  WiU.  4,  e.  27,  s.  42— 
Fund  in  court— Jurisdiction  under  petition. 

Reversioners  entitled  on  the  decease  of  a  tenant  for 
life  to  a  sum  of  1500Z.  charged  on  land,  mort- 
gaged their  interest  to  B.  for  500L  Though  the 
mortgage  was  nominally  for  5001.,  and  a  receipt 
for  the  same  amount  was  indorsed,  only  2501.  was 
actually  advanced;  subsequently  B.  aivottced 
1501.  more  on  the  same  security,  and  the  mort- 
gage deed  in  this  case  VMS  expressed  to  be  for 
3(Ml,  and  contained  recitals  that  ihe  nature  and 
effect  of  the  deeds  and  receipts  were  perfectly 
understood  by  the  borrowers,  and  that  the 
difference  between  the  sums  actually  advanced, 
and  the  sums  expressed  to  be  secured  teas  con- 
sidered by  them  a  reasonable  remiuneration  for 
the  dday  considering  tlie  age  of  the  tenant  for 
life.  These  deeds  were  prepared  by  B.'s  «oItei(or, 
acting  on  behalf  of  oU  pairtiss,  and  the  borrowers, 
who  were  tn  humble  cireutnstanees,  had  no  inde- 
pendent advice.  Interest  woe  payable  at  5  per 
cent,  but  only  one  instalment,  on  (Ae  first  sum  of 
250L  was  ever  paid.    On  the  death  of  the  tenant 


(«)  Ksportod  bj  W.  M.  Habbis.  Esq.,  Bairl»t8r-at-I*w.        1  to)  Sepmted  bj  W.  Coweli  Dxtiis,  E«q.,  Barrister-atlAw. 
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for  It/e,  th»  int*i*es,  having  paid  the  fund  into 
eowi: 
HM,  upon  the  petition  hy  therevertioneri,  alUffing 
that  the  irantaetion  wa$  an  uneoneeionahle  bar- 
gain, that  the  mortgage  and  further  dtarge  could 
etand  a*  eeearibg  orAg  for   the  tiavM  aeiiiaUy 
advanced    wilh   nx   years'  arreart  of  interest 
only. 
Semble,  the  eovrt  has  jurisdiction  upon  petition  for 
payment  otU  of  court  to  hear  and  decide  ques- 
tions of  this  nature  without  directing  the  issue  of 
a  writ. 
FRtnON. 

By  an  indentnre  of  settlement  of  13th  Sept. 
1833,  certain  real  estates,  in  the  coanty  of 
Northampton,  were  appointed  to  traatees  for  500 
years  to  secare  an  annuity,  and  then  in  case  at 
the  decease  of  the  anrriTor  of  one  John  f  owkes 
and  Abigail  his  wife,  there  shonld  be  any  child  of 
the  said  Abi^il  Fowkea,  by  the  said  John 
Fowkes,  then  living,  or  there  shoald  have  been 
any  child  of  her  by  him  who  being  a  son  attained 
the  age  of  twenty-one  years,  or  being  a  daughter 
attained  that  age  or  married,  upon  trust  to  raise 
by  mortgage  or  sale  a  sum  of  1500Z.,  and  interest 
at  4  per  cent.,  and  to  stand  possessed  thereof  in 
trust  for  all  and  eyery  such  child  and  children. 

John  Fowkea  died  on  the  6th  Jan.  1858,  leaving 
five  children,  foar  of  whom  lived  to  attain  a  vested 
interest  in  the  above  trust  fond  of  15001.,  viz., 
(1),  Mary  Ann,  who  married  John  Gorby  in 
1842;  12),  William  Fowkes;  (3),  John  Fowkea; 
and  (4),  George  Fowkes. 

In  the  year  1858  Mrs.  Corby  and  her  brothers 
applied  to  one  Thomas  Barber  for  a  loan  on 
the  security  of  their  reversionary  interest  in  this 
ISOOZ. ;  and  a  loan  of  250?.,  with  interest  at  5 
per  cent,  was  advanced  to  them  by  Thomas 
Barber  on  the  security  of  a  mortgage  dated  the 
22nd  Dec.  1858,  whereby  Mr.  and  Mrs.  Corby, 
John  Fowkes,  William  Fowkes,  and  George 
Fowkes  assigned  to  Thomas  Barber,  his  executors, 
administrators,  and  aasieDs,  all  the  aforesaid  sum 
of  15002.,  and  all  their  share  and  respective  shares 
as  well  original  as  accruing  therein,  and  all  interest 
to  accrue  due  thereon,  by  way  of  mortgage  to 
secure  the  repayment,  wilh  interest,  of  a  sum  of 
5001. 

A  receipt  for  5002.  was  indorsed  on  this  deed. 
Both  deed  and  receipt  were  attested  b^  a  clerk  of 
Messrs.  Scriven  and  Terry,  of  flottingham. 
Barber's  solicitors,  who  were  the  only  solicitors 
emplOTed  in  the  transaction;  this  deed  was 
signed,  aa  Mrs.  Corby  alleged,  in  total  ignorance 
that  it  purported  to  secure  5002.  therein  ex- 
pressed to  have  been  actually  advanced.  A 
payment  of  122. 10a.  only,  for  a  year's  interest  on 
the  above,  was  made  on  the  22nd  Dec.  1859. 

In  the  year  1860  application  was  made  to 
Thomas  Barber  for  a  further  loan  on  the  same 
■ecurity,  when  he  agreed  to  advance  them  1502., 
and  by  an  indenture  of  the  12th  Jane  1860  the 
•■id  reversionary  interest  of  Mr.  and  Mrs.  Corby 
ud  her  brothers  was  charged  in  consideration  of 
1502.  paid  by  Barber  with  the  repayment  to  him  of 
the  said  sum  of  5002.,  and  of  a  further  sum  of  3002. 
on  or  at  the  decease  of  the  said  Abigail  Fowkes. 
This  deed  contained  a  recital  as  follows  : 

yfbeteu  the  oonmderation  of  the  said  Bnm  of  5002.  (the 
JBBi  pniported  to  be  seonred  by  the  first  mortgage)  was 
"e  psTment  in  present  money  of  the  snm  of  2501.  being 
one  half  only  of  the  amonnt  of  the  smn  thereby  seonred 


it  being  then  oonsidered  that  the  difference  between  the 
said  payments  in  cash,  and  the  snm  seonred  by  the  said 
recited  indenture  (the  first  mortgage)  was  a  fair  and 
reasonable  remnneratiou  only  for  the  delay  in  payment 
of  the  same  nntil  after  the  decease  of  the  said  Abigail 
Fowkes. 

This  deed  also  contained  a  clause  by  which  Mrs. 
Corby,  her  husband,  and  her  brothers  did  thereby 

Acknowledge,  undertake,  and  agree  with  and  to  the 
said  Thomas  Barber,  his  executors,  administrators,  and 
assigns,  that  before  the  execntion  of  the  said  several 
secnrities  respectively,  it  was  folly  explained  to  them, 
and  they  did  thereby  intend  and  a^ee  that  the  said 
Thomas  Barber  shonld  after  the  decease  of  the  said 
Abiniil  Fowkea,  have  and  receive  ont  of  the  smn  of 
15001.  the  said  several  snms  of  5002.  and  3002.  re- 
sj^eotively,  being  donble  the  amount  actually  paid  by 
him,  but  with  interest  in  the  meantime  upon  the 
respectiTe  sums  actually  advanced  and  paid  by  him  only, 
and  which  arrangement  they,  after  due  consideration 
and  explanation,  did  then  and  do  now  consider  to  be  fair 
and  reasonable  considering  the  age  and  state  of  health 
of  the  said  Abigail  Fowkes,  and  that  the  said  Thomas 
Barber  had  agreed  to  pay  such  expenses  as  aforesaid 
(the  ext>enses  of  preparing  these  securities),  and  that 
he,  his  executors,  administrators,  and  assigns,  would  be 
prevented  from  ap^lyin^  or  employing  the  moneys  so 
advanoed  and  paid  in  hia  or  their  trade  or  business  or 
otherwise  during  the  life  of  the  said  Abigail  Fowkes,  and 
further  that  the  some  terms  and  conditions  which  have 
been  accepted  and  entered  into  by  the  said  Thomas 
Barber,  for  advancing  money  on  the  said  secnritr  were 
offered  by  or  on  behalf  of  the  said  parties  hereto  of  the 
first  paft  to  several  other  persons  who  are  in  the  habit  of 
lending  money  on  securi^,  but  who  declined  to  make 
advances  thereon. 

There  was  also  a  covenant  by  Barber  not  to 
call  in  the  money,  or  any  part  thereof,  daring 
Abigail  Fowkes'  life,  "except  only"  in  case  ot 
nonpayment  of  interest.  Execution  of  this  deed 
was  attested  by  both  Scriven  and  Terry. 

Mrs.  Corby  and  her  brother  were  people  in  a 
very  humble  position  in  life,  earning  weekly 
wages,  with  no  accumnlated  property  of  any  kind ; 
they  had  had  no  independent  legal  advice,  and  were 
not  in  a  position  to  form  any  proper  jadgment  as 
to  the  effect  of  these  indentures  of  mortgage  and 
further  charg^.  John  Fowkes  died  m  1863. 
G^eorge  Fowkes  died  in  April  1866,  and  letters 
of  administration  to  his  estate  were  granted  to 
Mrs.  Corby  in  July  1877 ;  John  Corby  died  in 
March  1874  Letters  of  administration  of  the 
personal  estate  of  John  Fowkes  had  also  been 
taken  oat. 

On  the  16th  April  1876  Abigail  Fowkes  died. 
By  a  deed  dated  the  27th  Feb.  1861,  in  considera- 
tion of  400L  theretofore  lent  by  Scriven  to 
Barber,  Barber  had  assigned  his  secnrities  to 
Scriven;  and  subsequently  obtained  farther  ad- 
vances from  other  persons  on  the  security  of  these 
indentures  of  mortgage,  and  farther  charge. 

On  the  death  of  Abigail  Fowkes,  the  various 
incumbrancers  all  sent  notice  of  their  daims  to 
the  present  trustees  of  the  fund.  Mrs.  Corby 
and  William  Fowkes  now  denied  the  validity  of 
Mr.  Barber's  security  for  the  whole  amoant 
claimed,  on  the  gpreund  that  it  had  been  im* 
promperly  obtained,  and  thereupon  the  traatees 
paid  the  money  representing  this  15002.  and 
interest  into  court.  No  interest  on  either  of  the 
advances  had  been  paid  since  Dec.  1859. 

Mrs.  Corby  now  presented  this  petition  praying 
for  a  declaration  that  the  two  indentures  of  22nd 
Dec.  1858  and  the  12th  June  1860  were  not 
binding  upon  and  in  no  vray  affected  her  indi- 
vidual share,  never  having  oeen  acknowledged 
by  her  onder  the  Fines  and  Becoveries  Act ;  that 


Digitized  by  VjV^VJ  VI 


186— Vol.  XL,  N.  B.] 


THE  LAW  TIMES. 


Cbas.  Dnr.] 


Be  Sl&tsk's  Tsusts. 


[April  5,  ISn. 
[Chav.  Dir. 


the  said  two  indentares  onght  as  aj^ainst  the 
parties  thereto  (other  than  the  petitioner)  to  stand 
as  secarity  only  for  the  money  actually  advanced 
by  the  said  Thomas  Barber,  with  interest  upon  the 
advances  for  six  years  only,  and  for  a  division  of 
the  residue  into  four  equal  shares,  one  of  such 
shares  bein^  paid  out  at  once  to  the  petitioner, 
the  others  being  carried  over  to  the  account  of 
three  beneficiaries  and  their  incumbrancers. 

Crngaley  for  the  petition. — ^The  first  point  that 
may  be  nused  is  whether  the  court  has  juris- 
diction to  make  the  declaration  now  asked  upon 
petition,  or  whether  it  wiU  direct  a  writ  to  be 
issued.  I  sbonld  submit  that  it  can  be  done  upon 
petition : 

Lmns  V.  fitOmon,  19  L.  T.  Bap.  329 :  3  H.  of  L.  Cas. 
607. 
It  is  entirely  a  matter  in  the  discretion  of 
the  oonrt  to  hear  and  decide  the  matter  on 
petition  or  not ;  the  question  of  jorisdiotion  is 
now  fairly  clear.  The  &ct  that  these  deeds,  never 
bavin;;  been  acknowledged  by  Mrs.  Corby,  do  Bot 
affect  her  individual  share,  will  not,  I  believe,  be 
disputed.  Clearly  the  tranaaotions  between  Barber 
and  these  "  expectant  heirs  "  waa  an  unconscion- 
able bargain  that  cannot  be  allowed  to  stand ;  the 
security  can  only  stand  for  sums  actually  ad- 
vanced: 

Croft-r.  Qraham, 9 Ij.T.t^.  N.  S.  Sffl;  2I>eG.* 
Sm.  155. 

The  point  always  is,  is  the  transaction  a  hard 
bar^in,  apart  from  any  question  of  fraud  {Baynon 
V.  Cook,  82  L.  T.  Eep.  N.  S.  363 ;  L.  Bep.  10  Ch. 
389),  though  I  say  tlMt  there  is  a  strong  indica- 
tion of  fraud.  Farther,  the  mortgagee  can  only 
recover  six  years'  arrears  of  interest  on  the  sums 
actually  advanced : 

Re  Stead's  Mortgaged  Estates,  35  L.  T.  Eep.  N.  S. 
465j  L.  Eep.  2  CL  Div.  713. 

Henry  FeOowet,  tor  the  representative  of  the 
deceased  brother,  John  Fowkes;  and  O.  0. 
Edwards,  for  the  trustees  and  an  incumbrancer, 
supported  the  petition. 

The  respondent  Barber  did  not  appear. 

Shebbeare,  for  Scriven,  the  assignee  from  Barber. 

BfOmer  and  Levett  for  subsequent  incumbrancers, 
contra. — We  do  not  wish  to  incur  farther  expense, 
fund  if  the  court  considers  that  it  baa  jurisdic- 
tion to  try  such  a  question  on  petition  we  are 
willing  to  have  it  decided  now.  The  petitioners 
do  not  allege  that  if  they  had  understood  the  pro- 
ceeding they  would  never  have  executed  the 
documents.  They  do  not  venture  to  swear  in  their 
evidence  that  the  documents  were  not  read  over 
and  explained  to  them,  lite  charges  of  fraud, 
therefore,  fall  to  the  ground,  and  that  being  so 
they  cannot  rely  on  a  subsidiary  equity  on  the 

ground  of  "hardship  "  and  their  being  expectant 
eirs.  The  cases  of  Baynon  v.  Oook  and  Croft  v. 
€haham  (libitup.)  relied  on  by  Mr.  Crossley  do  not 
apply  to  the  circumstances  of  this  case ;  here  the 
petitioners  though  in  a  humble  position  were  earn- 
ing weekly  wages,  and  were  not  dependent  for  their 
existence  on  this  reversionary  interest.  Th^y 
wanted  to  raise  money  for  their  own  purposes,  and 
they  could  only  get  it  upon  certain  terms;  taking 
into  consideration  the  long  time  Barber  would 
have  to  wait  for  his  money,  and  that  he  would  very 
likely,  as  has  actually  occurred,  have  to  wait  for 
his  mterest  too,  the  terms  of  the  loan  were  not 
oanrions — it  only  amounted  to  interest  at  about 


eight  per  cent.  We  are  entitled  at  least  to  twenty 
years'  arrears  of  interest  on  the  sums  actually 
advanced;  under  the  covenant  to  pay,  Barber 
became  a  specialty  creditor  : 

BoJfe  V.  Ghett*r,  20  Beav.  610 ; 

Bdmundsv.  TTouirft,  13 L.  T.Bep.  N.  S.  739 ;  L.  Bap. 
1  Eq.  618. 
They  could  not  have  redeemed  upon  payment  of 
only  six  years'  arrears  of  interest.  In  Beynon  v. 
Cook  interest  at  5  per  cent,  was  allowed  from  the 
date  of  the  advance ;  Barber  is  not  suing  for  this 
interest. 

Crossley,  in  reply,  referred  to 

Seton  on  DecresB  (last  edit.),  1056 ; 

Bmith  T.  Bill,  38  h.  [1.  Bep.  N.  S.  638 ;  L.  Bep.  9 
Ch.  Div.  148. 

Bacon,  V.O. — No  doubt  this  is  a  somewhat 
singular  case.  The  fact  that  the  petitioner's  own 
share  is  not  affected  by  these  securities  is  admitted, 
so  that  I  need  not  express  any  opinion  on  that 
point.  In  1858  a  deed  is  prepared  by  a  solicitor 
acting  for  all  parties,  reciting  as  a  fact  that  5001. 
had  been  advanced,  when  in  reality,  only  2502.  had 
been  paid ;  this  deed  is  then  read  over  to  p>eople  in 
a  state  of  abject  poverty,  in  aU  senses  of  the 
phrase  "  expectant  heirs."  No  explanation  of 
this  transaction  has  been  given,  though  I  can 
suggest  one  very  well  for  myself.  Under  the 
circumstances  it  was  a  grievously  hard  bargain, 
and  further  it  was  fraudulent,  because  it  was 
fraudulent  to  recite  that  500L  had  been  advanced, 
when  only  2502.  had  actually  been  paid ;  in  a  trans- 
action like  this  beginning  with  fraud,  persons 
cannot  justly  complain  if  every  subsequent 
step  is  looked  at  with  suspicion.  Then  comes 
the  second  deed  reciting  that  only  2501. 
was  actually  advanced,  because  it  was  con- 
sidered at  the  time  that  the  difference  between 
the  cash  payment  and  the  sum  secured  was 
only  a  fair  and  reasonable  remuneration  for 
the  delay,  although  Barber  had  a  right  to 
foredoae,  and  could  have  foreclosed  at  any  time. 
This  subsequent  deed  did  not  make  matters  at  all 
better;  and  although  Barber's  name  appears 
throughout  the  transaction  I  strongly  suspect  that 
Barber  had  no  more  to  do  with  it  than  I  had. 
Without  founding  any  part  of  my  judgment  on 
this  suspicion,  I  think  that  under  the  circumstances 
the  utmost  that  the  mortgagee  can  be  entitled  to, 
is  to  have  these  mortgages  treated  as  a  secnrity 
only  ibr  the  snms  actually  advanced.  As  to  the 
amount  of  interest  he  is  entitled  to,  it  is  argaed, 
that  inasmuch  as  Barber  is  not  suing  for  it  in  this 
court,  the  Statute  of  Limitations  does  not  apply, 
and  he  is  therefore  entitled  to  more  than  six  years' 
arrears,  but  the  money  has  been  paid  into  court  l^ 
the  trustees,  and  let  Barber's  interest  be  what  it 
may,  he  could  only  have  obtained  his  money  by  an 
application  to  the  court,  when  he  would  have  been 
entitled  to  six  years'  arrears  of  interest  only. 
With  the  sub-mortgagees'  interests  I  have  nothing 
to  do ;  they  have  no  right  as  against  this  fond 
beyond  what  Barber  had;  and  if  there  is  not 
enough  to  pay  them,  that  is  their  affair.  The 
order  must  be  to  divide  the  fund  into  four  parts, 
to  one  of  which  the  petitioner  is  entitled  out  and 
out,  the  other  three  will  be  liable  to  satisfy  Barber's 
cluu-ge  to  the  amount  of  the  sums  actually  ad- 
vanced with  six  years'  arrears  of  interest. 

Solicitors:  Smith,  Fawdon,  and  Low;  Slwe» 
and  Sharp;  Branireth  and  Co. ;  Henaman  and 
Kiekol* ;  BobiuMn,  Pregton,  and  SUnoe. 
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Tkuraday,  Feb.  27. 

(Before  Bacon,  V.O.) 

Be  Allen  ;  Datibs  v.  Chatwoos.  (a) 

Solicitor — Retainer — JoirU  or  several  UahUily  of 
defendants  signing  retainer — Form  of  retainer — 
Taxation. 

A  emit  was  inriituted  by  a  sharAoldier  against 
seven  directors  of  a  company,  the  company,  and 
Us  secretary,  to  recover  ute  amovnt  paid  oy  him 
on  his  shares,  on  the  ground  of  fraud  and  mis- 
representation.  One  solicitor  was  retained  for 
the  defence,  the  written  retainer  being  signed  by 
aM  the  dtfendants.  One  joint  and  several  answer 
on  behalf  of  aU  the  dtfendants  was  filed,  aTUl  one 
set  of  counsel  were  instructed.  The  biU  was 
ultimately  dismissed  with  costs,  which  were  taaeed 
between  party  and  party,  and  paid  iy  the 
plaintiff.  A  biU  of  costs  as  between  solicitor  and 
eUent,  vms  delivered  to  the  drfendants,  and  an 
order  to  tax  as  against  the  company  {whieh  wcu 
in  liquidation)  obtained.  The  solCeitor  daimed 
to  he  entitled  to  a  lien  for  the  iphole  of  his  costs 
upon  a  balanee  in  his  hands,  of  money  recovered 
on  behalf  of  the  company,  on  tiie  grotmd  that  by 
the  terms  eg  the  retainer,  the  eompa/ny  was  liabie 
to  pay  thi  lehole  of  «MeA>  costs.  The  taxing 
malster  had  decided  that  the  assets  of  the  company 
in  the  hands  of  the  solicitor  were  liahle  to  one- 
nintk  otdy  of  these  costs,  and  upon  a  summons 
for  a  review  of  OUs  finding  by  the  tasting  master, 

Stld,  ihtU  ikot^h  the  dtfendants  undertook  to  maihe 
cmnmon  cause  in  defending  the  action,  and  to 
pay  the  solieitor  the  whole  amount  of  his  costs, 
ihof  had  not  thereby  undertaken  that  any  one  of 
them  should  be  Kdble  for  the  whole  amount,  and 
thai  ike  decision  of  the  taxing  master  was  therefore 
right. 

Be  Colqnfaonn  (5  Be  G.  M.  ^  O.  35)  and  Bnrridge 
V.  BeUew  (32  L.  T.  Bep.  N.  B.  807)  observed  upon. 

AUOUKKBD  BTnmONS. 

This  -was  a  Bnmni(»B  on  behalf  of  George  Peter 
Allen,  a  8<dioitor,  tbat  the  taxing  master  might  be 
ordered  to  review  hia  taxation  -under  an  order  of 
the  25th  April  1878  in  respect  to  the  matters  set 
forth  in  the  cbjeotions  to  the  eaid  taxation  left  by 
the  applicant  io  the  office  of  the  said  taxing  coaster, 
and  tnat  the  taxing  master  might  be  onlered  to 
vny  his  certificate,  or  that  it  might  be  declared 
that  the  oppUcant  was  entitled  to  a  charge  upon 
the  sum  of  4021. 19«.  Id.  by  the  taxing  master's 
certificate  found  to  be  due  from  the  applicant  as 
repreaenting  moneys  recovered  by  the  applicant 
for  The  East  Boeks  Hematite  Iron  Ore  Company 
(Limited),  in  the  suit  otDavies  v.  Ohatwood,  for  the 
■nm  of  3141.  Is.  6d.,  the  total  amount  of  the  taxed 
coats  under  the  said  order. 

The  rait  of  Bavies  v.  Ohatwood  had  been  inati- 
tuted  against  the  seven  directors,  The  East  Bocks 
Company,  and  its  secretary;  and  on  the  plain- 
tiff's motion  for  an  injunction  all  the  nine  de- 
fendants appeared  by  one  firm  of  solicitors,  Messrs. 
fkrtingtan  and  Allen,  who  instructed  one  set  of 
oonnselto  oppose  the  injunction.  Subsequently 
to  this  motion,  in  Jan.  1875,  the  joint  and  several 
uawer  of  all  the  defendants,  signed  by  one 
connsel,  was  filed  by  the  same  firm  of 
xdioilors.  Up  to  this  time  the  solicitors  bad 
acted  npon  the  verbal  instructions  of  their  clients, 

(•)  BtporUd  br  W.  Comix  Datiss,  Emj..  Buiiator-at-Law. 


hut  in  Oct.  1875  a  written  .retainer  was  obtained, 
which  was  in  the  following  form  : 

Davis  v.  Chatwood  and  Othebb. 
Dear  Sira, 
Yon  having  np  to  the  present  timo  alono  condnctod  tho 
defence  on  behtuf  of  all  the  defendants  and  in  pnrsnance 
of  their  instmctions  in  tbat  behalf,  we  the  nnderaigned 
do  hereby  confirm  snoh  instructions  and  request  yon  to 
continue  such  defence,  and  to  take  snoh  steps  as  yon  may 
consider  necessary  in  the  matter,  and  apprOTO  of  your 
proceeding  to  the  neighbonrhood  of  the  mines  for  the  pnr- 
pose  of  obtaining  on  onr  behalf  evidence  in  corroboration 
of  the  reports  made  in  the  formation  of  the  defendant 
company  as  advised  by  connsel. 

To  Messrs,  Partington  &  Allen,  (Signed) 

Solicitors,  Manchester. 

This  retainer,  or  one  in  precisely  the  same  words, 
(there  were  three  retainers  in  ^1,  on  account  of 
the  number  of  the  defendants  and  their  residing 
in  different  parts  of  the  country)  was  signed  by  aU 
the  defendants. 

On  the  27th  AprU  1876,  the  suit  of  Bavies  v. 
Ohatwood  came  on  for  hearing,  and  the  bill  was 
dismissed  with  costs.  The  defendants  were  again 
represented  by  one  set  of  counsel  only.  The 
party  and  party  costs  were  taxed  and  paid  by  the 
plaintiff,  and  Mr.  Allen,  in  accordance  with  his 
previous  arrangement,  carried  in  a  bill  for  his 
costs,  as  between  solicitor  and  client,  against  the 
defendants.  This  bill  was  headed :  "  Fast  Rocks 
Company,  Re  Allen,  Mr.  Samuel  Ohatwood  &c. 
(giving  the  names  of  all  the  Defendants)  bill  of 
costs,  as  between  solicitor  and  client  up  to  the 
31st  Oct.  1876  of  the  defendants,  &c."  The 
taxing  master  not  being  satisfied  that  Mr.  Allen 
had  received  any  retainer  by  the  company  which 
would  make  it  liable  to  more  than  a  proportion  of 
the  whole  costs,  had  held  that  the  assets  of  the 
company  were  liable  for  one-ninth  only.  Mr. 
Allen  objectf^d  to  this  taxation  on  two  gronnds : 
first,  "  because  the  company  is  liable  upon  the  re- 
tainer given  to  the  firm  of  Par  tington  and  Allen 
to  pay  the  whole  of  the  said  costs ;"  secondly,  "  be- 
cause the  said  J.  P.  Allen,  as  the  solicitor  for  the 
said  company,  has  a  lien  for  the  whole  of  the  said 
costs  remaining  in  his  hands  of  moneys  recovered 
on  behalf  of  the  said  company  in  the  suit  of 
Bwvies  V.  Ohatwood,  or  otherwise,  from  the  Bev. 
Charles  Davies." 

This  summons  was  thereupon  taken  oat  to  vary 
the  taxing  master's  certificate. 

Kekewieh,  Q-C.  and  Hornell  for  the  snmmons. — 
Each  of  the  persons  employing  a  solioitor  is  liable 
separately  for  the  costs  of  his  defence.  The  suit 
,of  Bavies  v.  Ohatwood  was  really  the  company's 
suit,  and  Allen  was  the  company's  solicitor,  the 
retainer  was  a  joint  retainer,  and  one  set  of 
counsel  appeared  for  all  the  defendants  through- 
out the  proceedings ;  the  whole  thing  was  a  joint 
transaction.  The  practice  of  the  taxing  master  is 
elaborately  stated  in  Re  Oolguhoun  (1  Sm.  &  G. ; 
Appendix,  p.  1),  and  again  on  appeal  5  De  G.  M. 
&  G.  35,  and  there  it  is  stated  to  be  a  qnestion  of 
retainer.  In  Anderson  v.  Boynton,  (13  Q.  B.  308) 
there  were  originally  separate  retainers,  which 
were  afterwards  consolidated  into  one  joint  re- 
tainer, which  is  just  our  case  here,  and  there  the 
solicitor  was  allowed  to  recover  from  one  defen- 
dant the  amount  of  his  whole  bill.  Burridge  v. 
BeUew  (32  L.  T.  Bep.  N.  S.  807)  is  a  similar  case 
almost.  In  each  of  these  cases,  as  in  ours,  there 
was  a  joint  defence,  and  one  set  of  counsel,  and 
a   joint    answer;    indeed,   Burridge    y.    BeUevf 
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goes  fortber  than  our  case.  Whatever  the  words 
may  be  in  point  of  form,  looking  at  the  substance 
of  them,  it  is  a  joint  retaineri  and  the  matter 
should  be  referred  to  the  taxing  master. 

Sir  H,  M.  Jaekson,  Q.C.  and  Northmore  Law- 
rence for  the  official  liqaidator  of  the  East  Bocks, 
&c.  Company. — The  applicant  does  not  allege  that 
the  other  eight  defenaants  are  not  all  able  to  pay 
their  ninth  shares,  but  having  in  bis  hands  money 
of  the  company  he  elects  to  retain  the  amount  of 
his  whole  bill,  leaving  the  company  to  get  back 
eight-ninths  of  this  sum  from  the  other  eight 
defendants  jointly  liable  with  them.  The  words  of 
this  retainer  are  not  such  as  to  make  it  a  joint 
retainer.  The  applicant,  by  taking  an  order  to 
tax  as  against  the  company  alone  has,  according  to 
the  ruling  in  Re  Oolqulwun  {sttp.),  elected  to  take 
separate  payment  of  nis  costs  from  each  of  the 
defendants.  His  case  is  inconsistent;  he  comes 
here  and  asserts  that  the  retainer  is  a  joint  one, 
and  yet  he  takes  an  order  to  tax  as  against  the  com- 
pany alone.  InBurridgey.  Bellew  {tup.)  the  question 
of  joint  or  separate  liability  on  the  retainer  was 
not  raised  before  judgment,  and  Amphlett,  B. 
says,  "  The  mere  fact  that  you  employ  a  joint 
solioito  r,  have  joint  counsel,  and  joint  affidavits, 
and  joi  nt  consultations,  would  not  create  a  joint 
and  sev  eral  liability." 

KeJcewich  in  reply. 

Bacon,  V.O. — This  is  a  very  proper  case  to  bring 
before  the  court  in  the  shape  in  which  it  is  now 
presented,  because  it  is  unquestionably  a  matter 
of  principle,  and  not  a  matter  of  detail  in  taxation. 
The  master's  decision,  therefore,  is  subject  to 
revision  in  this  court.  The  difficulty  would  be 
very  great  but  for  the  clear  rule  of  practice  esta- 
blisDM  by  the  decision  in  Oolquhoun's  case,  and  by 
the  long  certificate  given  by  Master  Follett,  which 
was  adopted  in  the  case  before  the  Court  of 
Appeal  where  the  matter  was  discussed.  I  take 
the  practice  to  be  now  settled  and  distinct.  It  is 
said  here,  there  is  a  joint  retainer ;  in  one  sense 
there  is  a  joint  retainer.  Here  is  a  suit  instituted 
against  the  company  where  the  plaintiff  desired  to 
be  relieved  from  his  contract  with  the  company, 
and  he  asked  for  alternative  relief  against  the 
directors  personally.  There  are  a  variety  of 
topics  included  in  the  original  suit  in  which 
the  defendants  are  interested  in  diSerent 
degrees.  They  all  agree  to  this  extent — that 
there  shall  be  one  defence  presented.  How  does 
that  touch  the  principle,  whether,  when  the  de- 
fence has  succeeded  and  the  costs  have  to  be  paid, 
anyone  is  to  be  picked  out  and  made  to  pay  for  it  P 
Nobody  can  suggest  any  such  principle.  Every- 
one by  signing  the  retainer— I  am  not  thinking  of 
the  particular  words  of  it — agrees  to  make  a 
common  case  in  defending  this  suit,  and  they 
retain  this  gentleman  to  be  the  solicitor  to  maJce  a 
common  case.  They  say, "  Ton  know  our  several 
cases.  You  know  that  we,  as  directors,  are 
charged  with  fraud,  and  are  asked  to  give  an 
indemnity;  you  must  give  us  protection  in  those 
respects."  The  company  was  charged  with  having 
allotted  these  shares  in  a  fraudulent  or  illegu 
manner,  and  this  knowledge  cave  to  the  solicitor 
retained  by  those  several  defendants,  and  the  only 
thing  that  is  joint  is  this,  viz., "  we  agree  with yoa 
that  you  shall  be  paid  for  what  you  do."  How  does 
that  affect  the  question  whether  each  individual 
signing  those  retainers  is  liable  for  his  own  eharo 


of  those  expenses  P  Certainly  the  case  of  Be 
Oolquhoim  gives  no  colour  or  authority  for  that. 
It  establishes,  on  the  contrary,  the  well-esta- 
blished practice  in  the  master's  office,  that  upon  a 
retainer  such  as  this  is  shown  to  have  been, 
although  the  solicitor  is  entitled  to  the  whole  of 
his  demand,  he  is  not  entitled  to  pick  ont  any  one 
of  the  defendants,  and  say  I  will  get  ic  from  yon 
alone.  He  has  his  remeuy  against  any  one  of  the 
others.    The  cases  referred  to  do  not  touch  this 

?rinciple  at  all.  In  one  case  {Anderton  v.  Boynton, 
3  Q.  B.  308)  it  was  held  that  the  retainers  had 
been  consolidated,  and  if  there  bod  been  any 
previous  retainer  it  would  have  been  said  here 
that  the  retainers  were  consolidated.  Betainers 
to  do  what  ?  To  defend  singly  and  collectively. 
The  case  in  the  Court  of  Exchequer  {Burridge  t. 
BeUew,  32  L.  T.  Bep.  K.  S.  807)  stands  upon  a 
totally  different  footing,  for  that  decision  went 
upon  the  ground  principally  that  no  such  objec- 
tion as  the  defendant  there  raised  could  be  allowed, 
because  the  only  thing  he  had  pleaded  had  been 
decided  asainst  him,  and  the  other  he  hnd  not 
raised  at  Uio  trial.  When  it  is  said  that  the  rule 
is  the  same  in  the  Court  of  Chancery  as  in  the  Court 
of  Exchequer,  as  is  said  by  one  of  the  judges,  I  do 
not  quite  Know  What  that  means.  I  do  not  know 
what  the  rule  in  the  Exchequer  is,  but  I  do  know 
what  the  rule  of  the  Court  of  Chancery  is,  and 
that  upon  a  ioint  employment  for  different  defen- 
dants, with  different  rights  and  different  grounds 
of  defence,  although  they  together  say,  "Yon,  the 
solicitor,  shall  be  paid  by  us  all  the  amount  of 
your  costs  ";  they  do  not  thereby  say,  "Any  one  of 
us  will  pay  the  whole,  but  that  the  shares  we  shall 
have  to  pay  you  are  settled  by  the  practice  of  the 
court " — in  this  case  one-ninth,  because  there  are 
nine  parties  from  whom  the  payment  is  to  be 
derived.  Nothing  prevents  the  solicitor  having 
his  remedy  against  the  other  eight.  He  makes 
ont  his  bUl  to  the  nine,  including  the  company, 
which  is  right  enough,  and  then,  desiring  pay- 
ment, he  gets  an  order  to  tax  the  laill  against  the 
company.  That  not  only  decides  nothing  in  his 
favour,  but  the  reasonable  construction  of  it  ia — ^I 
want  to  get  from  the  company  that  one-nincb 
which  they  owe  me,  and  so  the  taxing  master  has 
dealt  with  it.  In  this  case,  as  in  any  other,  relying 
upon  the  settled  course  of  practice  in  his  chambers 
he  makes  his  certificate.  It  is  said  that  is  wrong. 
I  am  at  a  loss  to  see  any  ground  upon  which  ik 
can  be  said  to  be  wrong.  It  is  a  joint  retainer  to 
this  extent,  that "  We  together  undertake  to  pay 
yon,  but  not  that  any  one  of  us  will  pay  you 
all.  We  jointly  contract  with  yon,  and  with  our- 
selves, that  we  will  pay  you  the  whole  amount  of 
your  charges."  That  is  the  whole  extent  of  the 
undertaking.  The  taxing  master's  certificate  is 
established,  and  to  the  extent  of  one-ninth,  and  no 
more,  under  this  order  to  tax,  is  the  solicitor 
entitled  to  an  order,  either  retainer  or  payment, 
whichever  may  be  necessary.  The  summons 
must  be  dismissed  with  costs. 

Solicitors :  l£eriman.  Pike,  and  Merrimau,  for 
ParHmgton  and  Alf^n,  Manchester ;  Oregory,  Bow- 
cliffea,  and  Baxole,  for  Hodge,  Hockine,  and  Mat' 
roMe,  Truro. 
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Tuesday,  Feb.  4. 

(Before  Hall,  V.C.) 

Chahfnkt  v.  Davt.  (a) 

CharUy— Will— Mortmain— 4S  Geo.  3,  c.  108— 
Purs  and  impure  persoruilty — Conetraetion — 
IwvcUid  gift — FarHeular  residue — Getterai  re- 
tidue. 

A  tettatrix  heaueathed  certain  pereoncd  estate  to  her 
mother  for  life,  and,  after  her  death,  as  to  2000Z., 
part  thereof,  to  ike  viear  of  M.,  to  he  applied  by 
him  "in  or  about  restoring,  altering,  enlarg- 
ing and  improving  the  church,  parsonage  house, 
and  school.  The  residue  thereof  {tlis  "particular 
residue  ")  she  bequeathed  upon  trusts  m  the  will 
mentioned.  AU  the  residue  of  her  personal  estate 
{the  "general  residue")  she  bequeathed  to  her 
mother. 

EM,  that,  at  to  the  ehuriA,  parsonage  house,  and 
school  the  legacy  was  good,  to  the  extent  ascer- 
tained by  inquiry  to  be  required  in  restoring, 
altering,  enlarging,  and  improving  such  of  them 
as  were  already  in  mortmain  ;  biit  bad  as  to  the 
rest:  that  to  the  extent  of  5001.,  for  the  purposes 
mentioned  in  43  Oeo.  3,  e.  108,  the  legacy  might 
and  was  to  be  taken  oui  of  impure  personally  ; 
and  the  rest  out  of  the  pure  personalty  to  (Ae 
extent  lawful  under  the  Mortmain  Acts, 

Hdd  also,  that  the  abaiement  of  the  charity  legacy 
went  into  the  particular,  and  not  into  the  general 
residue.  The  construction  of  a  particular  resi- 
duary g\ft  is  not  affected  by  the  presence  or 
absence  of  a  general  residuary  gift. 

Hahtah  Elizabeth  West  made  her  will,  dated 
the  13th  Feb.  1872,  whereby,  among  other  things, 
she  gave  and  beqneathed  oat  of  her  personal 
estate,  to  the  vicar  for  the  time  being  of  the  parish 
of  Hasten,  near  Filer,  in  the  county  of  York,  the 
legacy  or  sum  of  1002.,  to  be  by  him  applied  in 
loch  manner  for  the  benefit  of  the  Sunday-school 
•ttached  to  the  church  there  as  he  in  his  abso- 
Inte  discretion  should  think  proper.  And  she 
directed  that  the  said  legacy,  with  others,  should 
be  paid  within  six  months  of  her  decease. 

8ne  also  gave  and  bequeathed  to  her  trustees 
all  her  money,  securities  for  money,  moneys 
secured  on  mortgages,  railway  stocks  and  shares, 
moneys  to  be  produced  from  the  sale  of  any  pro- 
perty at  Scarborough  or  Peterborough  to  which 
she  was  entitled,  all  moneys  to  which  she  was 
or  might  be  entitled  under  the  will  of  her  late 
gnuid&ther,  Thomas  Phillips,  and  also  all  her 
moneys  invested  upon  any  securities  in  any  way 
or  manner  iiowsoever,  upon  trusts  for  conver- 
sion and  investment,  and  for  payment  of  debts, 
legades,  and  legacy  duties,  and  to  stand  possessed 
of  the  residue  (which  is  hereinafter  referred  to 
as  "  the  particular  residue  ")  upon  trust  to  pay 
the  income  to  her  mother,  Hannah  West,  for 
life,  and  after  her  mother's  death  upon  trust  as 
to  2000L,  part  thereof,  to  pay  the  same  to  the 
vicar  for  the  time  being  of  Mnston  aforesaid,  to 
be  by  him  applied  and  disposed  of  in  suoh 
maimer  as  he  in  bis  absolute  discretion  should 
funk  proper,  in  or  about  restoring,  altering, 
Aolarging,  and  improving  the  church,  parson- 
age house,  and  school  attached  thereto,  whose 
noeipt  for  the  said  sum  of  2000!.  should  be  a 
sufficient  discharge  to  her  executors.  And  as  to 
tfie  residne  thereof,  upon  the  trusts  declared  of 

(•)  Xeyoitod  by  J.  E.  Taoxpsoa.  Esq..  Bsiristei^t-Law. 


]  certain  real  estate  thereinafter  devised.  And  the 
testatrix  bequeathed  to  her  mother  all  the  rest, 
residue,  and  remainder  of  her  personal  estate 
and  effects,  which  are  hereinafter  referred  to  aa 
"the  general  residue." 

Questions  arose  as  to  whether  any  part  of  the 
legacies  of  20001.  and  lOOJ.  respectively  failed, 
and  whether  any  part  of  the  legacy  of  20002.  waa 
payable  out  of  the  impure  personal  estate  of  the 
testatrix,  under  the  provisions  of  43  Geo.  3,  o.  108. 
That  Act  provides : 

That  all  and  erery  parson  and  persons  havinr  in  his 
or  their  own  rigfht  any  estate  or  interest  in  possession, 
leversion,  or  oontingenoy  of  or  in  any  lands  or  tenementa, 
or  of  any  property  of  or  in  any  goods  or  chattels,  shall 
have  foil  power,  lioenoe,  and  anthority  in  his  and  their 
will  and  pleasnie,  by  deed  enrolled  in  sndi  maimer  and 
within  snoh  time  aa  is  directed  in  England  by  tbestatata 
made  in  the  twentj^-seventh  year  ot  the  reign  of  King 
Henry  VIII.,  and  ui  Ireland  by  the  statute  made  in  the 
tenth  year  of  the  reign  ot  King  Charles  I.  for  enrolment 
ofibargains  and  sales,  or  by  his,  her,  or  their  last  will  or 
testament,  being  dnly  ezeonted  three  calendar  months 
at  least  before  the  death  of  snoh  grantor  or  testator, 
indndtng  the  days  of  the  execution  and  death,  to  give 
and  ^rrant  to  and  vest  in  any  person  or  penons,  or  body 
politio  or  corporate,  and  their  heirs  and  suooessors 
respectively,  all  snoh  his,  her,  or  their  estate,  interest, 
or  property  in  snoh  lands  or  tenements  not  exceeding 
five  acres,  or  goods  and  chattels,  or  any  part  or  parts 
thereof,  not  exceeding  in  value  500i.  for  or  towards  the 
erecting,  rebuilding,  repairing,  pnrohasing,  or  providing 
any  church  or  chapel  where  the  litorfry  and  rites  of  the 
said  United  Choroh  are  or  shall  be  used  or  observed,  or 
any  mansion  house  for  the  residence  of  any  minister  of 
the  said  United  Churah  officiating  or  to  officiate  in  any 
suoh  ohnrch  or  chapel,  or  of  any  ontboildings,  offices, 
churchyard,  or  glebe  forthe  same  respectively,  and  to  or 
for  those  purposes  applied  according  to  the  will  of  the 
said  benefactor  in  and  oy  snoh  deed  enrolled,  or  by  such 
will  or  testament  executed  as  aforesaid  expressed,  the 
consent  and  approbation  of  the  ordinary  being  first 
obtained,  and  in  default  of  such  direction,  limitation,  or 
appointment,  in  snoh  manner  aa  shall  be  directed  and 
appointed  by  the  patron  and  ordinary,  with  the  consent 
and  approbation  of  the  parson,  vicar,  or  other  incnm^ 
bent. 

Sect.  2  provides : 

That  no  more  than  one  snoh  gift  or  devise  shall  be 
made  by  any  one  person,  and  that  if  any  suoh  gift  or 
devise  as  aforesaid  shall  happen  to  exceed  five  acres  in 
lands  or  tenements,  or  the  value  of  5001.  in  goods  and 
chattels,  any  such  gift  or  devise  shall  be  good  and  valid 
to  the  extent  aforesaid ;  and  it  shall  be  lawful  for  the  Lord 
Chancellor  for  the  time  being,  on  petition,  to  make  order 
for  reducing  every  snoh  gift  or  devise  to  and  within  the 
said  limits,  and  for  allottmg  snoli  specific  five  acres,  and 
if  occasion  shenid  require  snoh  specific  goods  and  chattels 
as  in  his  judgment  shall  be  most  convenient,  and  to  make 
each  further  order  touching  the  premises  as  to  him  shall 
appear  jnat  and  reasonable. 

Hastings,  Q.C.  and  Nalder,  for  the  plaintiffs, 
stated  the  facts. 

Bobinson,  Q.C.  and  Sutton,  for  the  vicar  of 
Muston. — We  rely  upon  Sinnett  v.  Herbert  (26 
L.  T.  fiep.  N.  S.  7  J  L.  Kep.  7  Ch.  232),  which 
decides  that  where  pure  and  impure  personalty  ia 
given  to  trustees  to  erect*  or  endow  a  church,  they 
are  entitled,  under  43  Geo.  3,  c.  108,  to  5001.  out  ot 
the  impure  personalty,  in  addition  to  the  whole  oE 
the  pore  personalty. 

Pearson,  Q.C.  and  Speed  for  certun  legatees, 
defendants. — According  to  Hoare  v.  Osborne  (14 
L.  T.  Rep.  N.  S.  9 ;  L.  Rep.  1  Eq.  685)  it  would 
be  impossible  to  ascertain  what  proportion  of  the 
gift  was  to  be  assigned  to  the  Ulegu  and  what  to 
the  legal  object.    See  also 

Writlev'*  Trusts,  15  L.  T.  Bep.  N.  S.  409. 
There  ia  nothing  io  43  Geo.  3,  c.  108,whioh  enablM 
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you  to  bring  moDey  into  mortmain  for  restoring 
and  enlarging.  Pratt  v.  Earvty  (25  L.  T.  Bep. 
N.  S.  209  ;  L.  Rep.  12  Eq.  544),  before  Wiokena, 
Y.C.,  decided  that  a  charitable  gift  for  building 
most  rarer  to  an  existing  site,  or  ezprossly  exdade 
the  application  of  the  money  in  the  purohase  of 
land.  Moreover,  that  was  not  the  case  of  the  ap- 
plication of  impure  but  of  pure  personalty  ;  and 
the  gift  was  held  void  except  to  the  extent  of 
£002.,  under  43  Geo.  3,  c.  106.  There  are  two 
grounds  on  which  this  gift  might  be  impugned  : 
either  as  a  gift  of  pure  personalty  to  bring  land 
into  mortmain,  or  as  a  gift  of  impure  per<3onalty. 
To  be  good  you  must  have  the  possibility  of 
bringing  land  into  mortmain  absolutely  excluded. 
This  gift  would  be  void  as  to  the  pure  personalty. 
But  it  is  a  gift  of  pure  and  impure  personalty — 
there  is  no  alternative ;  therefore  it  is  bad  in  its 
totality.     See 

WatmougVt  TrutU,  83  L.  T.  B«.N.  S.  88;  L.  B«p. 

8Eq.272; 
Incorporated  Chmch  Building  Society  v.  CoU>,  1 K. 

&  J.  145 ;  5  De  O.  M.  A  G.  324. 

Binnelt  v.  Eerbert  {vM  8«p.)  was  a  gift  of  general 
residue  and  not  a  particular  legacy.  If  one  object 
is  void  the  whole  gift  fails. 
_  Bi(Mn»on,  Q.C.  and  Joyce,  for  the  representa- 
tive of  Hannah  West,  in  the  same  interest,  re- 
ferred to  the  2nd  section  of  the  Act.  Binnett  v. 
Htrhert  has  no  application.  There  is  no  lawful 
purpose  except  what  was  made  lawful  by  43  Geo. 
3,  c.  108;  and  the  different  purposes  are  here 
coupled  Bo  inseparably  that  all  must  be  considered 
bad. 

E&btn«on,  Q.C.  in  reply. — Schools  are  within  the 
Act  of  43  Eliz.  The  legacy  is  good  if  the  land  is 
already  in  mortmain.  See 
Theobald  on  Willi,  p.  196. 
_Hall,  V.C. —  The  questions  which  have  been 
discussed  on  the  present  occasion  with  reference 
to  the  vaUdity  of  this  disposition  of  2000Z.  are  now 
to  be  disposed  of  by  mo.  The  first  thing  I  shall 
deal  with  will  be  the  distinction  between  the  pure 
and  impure  personal  estate  with  reference  to 
this  disposition.  As  regards  the  pare  personal 
estate  there  is  no  possible  objection  to  the  disposi- 
tion of  that  so  far  as  there  is  pure  personal  estate 
to  answer  the  gift;  except  in  so  far  as  that  pure 
personal  estate  has  been  directed,  if  at  all,  to  be 
laid  out  for  a  purpose  which  is  prohibited  by  the 
Statute  of  Mortmain.  As  to  that,  the  only  possible 
objection  I  can  see  to  this  disposition  is,  that  the 
fund_  is  to  be  applied  "  in  or  about  restoring, 
altering,  enlarging,  and  improving  the  church, 
parsonage  house  and  school  attachedthereto."  The 
only  possible  objection  which  seems  to  me  to  arise 
as  to  that  is,  that  it  may  be  the  parsonage  house 
and  school  are  not  in  mortmain  ;  in  which  case,  it 
would  be  practically  giving  money  to  be  applied 
in  or  towards  acquiring  xtr  purchasing  a  school  not 
already  in  mortmain.  As  to  those  two,  the 
parsonage  house  and  school,  therefore,  if  it  be 
desired,  I  must  have  an  inquiry  to  asoertMn  what 
the  position  of  themi  is  as  regards  their  being  in 
mortmain  already.  Sabjsct  to  that,  it  seems  to 
me  to  be  plain  that  the  disposition  is  perfectly 
good.  [DuMngon,  Q.C. — There  must  be  a  short 
affidavit  by  somebody  stating  either  one  way  or 
the  other.]  I  should  think  there  is  no  doubt  about 
the  parsonage  house,  and  very  probably  not  much 
»fl  to  the  other.  [Fearson,  Q.C. — I  happen  to  have 


some  little  knowledge  of  the  locality.  I  believe 
the  parsonage  house,  is  in  mortmain,  and  that 
the  school  landR  belong  to  C.  Strickland.] 
To  that  extent  the  gift  would  be  bad.  I  am  now 
dealing  with  the  pure  personal  estate;  and  I  say, 
to  that  extent  (and  it  is  an  observation  whidi 
applies  both  to  pare  and  impure  personal  estate), 
that  I  do  not  consider  that,  with  reference  to  there 
being  three  subject-matters  upon  which  the  money 
might  be  laid  out,  there  is  any  real  difScnlty 
arising  as  to  that.  No  doubt  there  is  an  observa- 
tion, which  is  to  be  fonnd  in  Birvnett  v.  Herbert 
(ubi  sup.),  by  Lord  Chancellor  Hatherley,  and 
there  are  observations  in  other  aathorities  of  the 
same  kind,  that  where  there  are  several  objects  of 
the  charity,  one  of  which  is  illegal,  the  whole 
must  fail,  there  being  no  distinction  taken  as  to 
the  amount  to  be  devoted  to  each.  But  I  do  not 
take  that  to  be  law  in  a  case  where  you  can 
ascertain  how  much  ought  to  go  to  each.  In  fact 
it  was  in  Hoare  v.  Osborne  (uhi  sup.),  and  also,  as  I 
recollect,  in  a  sabfiequent  case  which  was  before  the 
same  learned  j  udge,  that  Kindersley,  Y.C.,  only  be- 
cause he  considered  that  it  could  not  be  ascertained 
from  the  nature  of  the  subject-matter  what  pro- 
perty ought  to  be  set  apart  for  each,  decided  that 
he  would  adopt,  not  the  rule  of  invalidity,  but  the 
rule  of  there  being  a  number  of  objects,  saying  so 
much  for  one  ai^  so  much  for  the  other.  The 
same  question  was  under  the  consideration  of 
Wood,  V.C.  in  the  case  of  Attorney  -  GenarcU 
V.  Fisk,  which  is  in  the  4th  vol.  of  Equity  Cases, 
p.  521.  There  was  a  gift  of  10002.  Consols  to  the 
rector  and  churchwardens  of  a  parish  and  their 
Bucoessors  npon  trust  to  apply  sudi  of  the  divi- 
dends thereof  as  should  from  time  to  time  be  neoea- 
saty  or  required  in  keeping  in  repair  her  family 
grave,  and  to  pay  and  divide  the  residue  of  the  said 
dividends,  at  Christmas  every  year  for  ever, 
amongst  the  aged  poor  of  the  ptarish.  It  was  held, 
that  though  the  amount  of  the  gift  for  the  repair  of 
the  grave  was  not  specified,  tiie  court  ooald,  if 
necessary,  have  estimated  the  amount  "  necessary 
and  required  "  for  the  purpose,  and  so  have  pre- 
vented the  gift  of  the  residue  from  being  void  for 
uncertainty.  Then  ho  observed  npon  the  case 
which  has  always  been  considered  as  aoane  looking 
the  other  way  of  Ohapman  v.  Brown  (6  Ves.  404), 
and  he  came  to  that  conclusion.  Therefore,  as 
regards  the  school,  you  must  ascertain  how 
mnob  of  the  gift,  whatever  the  reduced  amount 
may  be,  was  required  to  be  laid  out  npon  each  of 
the  tht^e  several  objects  specified ;  and  the  gifti 
therefore,  will  prevail  to  the  extent  to  whioh  it 
may  be  ascertained  that  the  money  will  be  re- 
quired; and  it  will  fail  as  to  the  rest.  Kow 
then,  as  to  the  sum  so  far  as  it  is  to  oome  out  of 
the  impure  personal  estate:  it  appears  that, 
as  regards  the  coming  out  of  impure  personal 
estate,  having  regaid  to  the  statute,  ana  taking 
into  consideration  the  second  section  to  wlucih 
my  attention  has  been  called,  I  most  give  e£feot 
to  the  gift  to  the  extent  to  which  the  law  will 
allow  it  to  take  effect  out  of  the  impure  personal 
estate.  In  other  words,  that  it  is  a  valid  gift  to 
the  extent  of  5002.  after  taking  the  pore  personal 
estate  as  far  as  it  will  go,  it  bein^  of  course  clear  that 
the  whole  amount  of  20002.  will  not  be  exceeded 
by  taking  the  whole  of  the  pore  personal  estate.  I 
assume  that,  of  coarse,  you  will  take  the  pure 
personal  estate  as  far  as  it  will  ga  I  do  not 
know  what  the  amount  is. 
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Tdbquans  v.  Fzabon. 


[Q.B.  Dnr. 


TitB  question  remained  to  be  discasBed  whether 
to  the  extent  of  tha  abatement  the  legacies  went 
into  the  first  or  into  the  ultimate  residue. 

Pmmon,  Q.C.  and  Speed  for  persons  entitled  to 
the pwtienlar  residue. — There  is  nointention  in  any 
event  to  benefit  the  residuary  legatee.  In  Oarttry. 
Taggari  (16  Sim.  423),  where  a  gift,  directed  to  be 
dedncted  from  a  partionlar  residue,  failed  on  ac- 
count of  the  death  of  the  legatee,  went  to  the  par- 
ticalar,  and  not  to  the  general  residue.  The  same 
mie  ia  applied  in  De  Tr^ffbrd  v.  Tempeit  (21  Beav. 
564).  In  SarrtM'  Tru$U  (Johnson.  199),  Wood, 
y.C.  thus  szprasses  the  principle :  "  If  you  find 
in  the  will  a  plain  indication  of  an  intention  to 
appoint  the  wnole,  that  may  remain  strictly  in  the 
shape  of  residue,  as  residue  is  appointed  by  this 
will,  or  to  appoint  the  entire  fund  charged  only 
with  the  Bams  specified  in  the  preceding  appoint- 
ments ;  then  the  reBidoary  clause  will  be  read  as  an 
ritttment,  not  of  the  mere  balance  of  the  fund, 
the  sums  preTionsly  appointed  have  been 
dedncted  from  it,  but  of  the  entire  fund  subject  to 
tbs  i^jipointmeints  previously  made.  The  whole 
qnestion  ia,  what  is  the  first  residue  P  It  includes 
ererything  payable  out  of  these  particular  funds : 
TUahaid  on  Willi,  pp.  98. 94. 

DieUncon,  Q.C.,  and  Joyce  for  therepresentattTe 
cf  Hannah  West,  entitled  to  the  ultimate  residue. 
—The  particnlar  residuary  legatee  of  this  specific 
faid,  nas  no  claim  to  anything  bat  what  is 
npnssly  given  her.     See 

E$  Jiafmon't  Tru$U,  L.  Bap.  2  Eq.  278. 
11>e  dear  distinotion  ia  whether  the  gift,  which 
partly  fiuls,  is  in  the  form  of  a  charge  or  the  gift 
of  an  aliquot  part.  Here  there  is  a  g^ft  to 
tmstees  of  a  Tariety  of  subjects,  and  a  clear  resi- 
due to  be  ascertained.  It  is  only  in  the  former 
esse  that  a  particnlar  residue  can  be  benefited  by 
the  iailure  of  proTious  gifts.  This  case  comes 
within  Ecuvm  ▼.  Appleford  (5  My.  &  Cr.  56),  in 
*faidi  a  testator  bequeathing  a  sum  to  a  daughter 
for  life,  and  then  as  she  should  by  will  appoint, 
directed  OuA  on  failare  of  appointment  the  fond 
(honld  go  into  his  general  residue.  The  daughter 
^>pointed  part  of  the  fund  by  an  appointment 
nicb  btled,  and  the  residue  to  other  persons, 
"bat  was  ineffectually  appointed  went  into  the 
Other's  and  not  the  daughter's  residue.     See  also 

OlwT.  Beath,  1  Ysa.  s«B.135(Tefemd  to  In  Harriet' 

tnuU,Mbinp.); 
Bernard  t.  MinthM,  Johnson,  276. 

Hill,  y.C— In  Falhner  v.  Bullffr  (Amb.  514), 
oodw  a  limited  power  of  appointment,  the  donee 
*Ppointed  a  sam  to  persons  not  objects  of  the 
power,  and  this  sum  was  held  to  pass  under  the 
*Ppointment  of  residue ;  {.e.,  it  fell  into  that 
fuidae.  So  in  WoUaeion  T.  King  (8  Sq.  165) 
it  was  hdd  there  being  an  invalid  appoint- 
Beat  of  part  of  a  trust  fund,  that  fund 
ptsaed  under  an  appointment,  "subject  to  the 
sppnntmRit  tihereinbefore  contained  of  all  the 
trait  moneys  snl^ect  to  the  trusts  of  the  settle- 
^"  In  Cartm-  r.  Taggart  (16  Sin.  423),  the 
teitstris  ezeroising  a  power  over  a  specified  sum, 
P^  part  of  it  to  a  person  who  died  before  her, 
*Bd  gave  all  the  rest  and  residue  of  the  sum, 
j^  deducting  the  legacies  above  mentioned. 
^  part  whidi  lapsed  was  held  to  fall  into  the 
wwone.  TMs  decision,  I  think,  turned  upon  the 
{■jticnlsr  will  indicating  an  intention,  particn- 
'*'v  t>j  a  lifb  estate  being  given  in  part  with  a 


direction  that  that  part  should  fall  into  the  residae, 
that  all  should  pass  to  the  appointee  of  the  residue, 
subject  only  to  the  charge.      In  De   Traffnrd  v. 
Tempest  (21  Beav.  564)  a  lapsed  gift  of  particular 
furniture  was  held  to  fall  into  a  gift  of  famitwa 
not  thereinbefore  otherwise  disposed  of,  and  not 
to  pass  under  a  general  residoary  gift.    This  is  a 
case  of  two  residues.    In   Eaeum  t.  Appleford 
{vide  tup.),  which  was  a  case  of  an  appointment 
under  a  power.  Lord  Cottenham  considered  that 
the  fund  was  a  definite  one,  and  that  the  last  dis- 
position, though  of  "  residue,"  was  in  substance  to 
be  read  as  if  the  whole  amount  of  such  residua 
had    been    inserted   in    the   disposition.    In  Ba 
Harriet'   Trtuts  (Johns.  199),  Wood,  V.C.  held 
upon  the  whole  instrument  that  a  lapsed  share  of 
a  definite  sum  passed  under  an  appointment  of 
residae  of  the  said  mou^s  after  certain  specified 
sums.      He    considered    Carter  v.   Taggart   and 
Fatkner  y.  BuUer  to  apply  rather  than  Eamm  v. 
Appleford.     In  Be  Jeaffreton's  Trusts  (L.  Bep.  2 
£q.  276),  which  was  the  execution  of  a  power  ths 
donee  appointed  1001.,  part  of  the  fund,  to  a  person 
not  an  object  of  the  power,  and  appointed  the 
balance  of  the  fund,  after  paymect  of  certain  other 
sums  well  appointed,  which  balance  he  described 
as  2602.,  and,  after  payment  of  the  debts  (which 
was  an  invalid  direction),  and  should  any  surplus 
remain,  she  g^ve  it  to  an  object  of  the  power. 
Here  there  were  two  invalid  gifts.    The  latter 
was  held  to  fall  into  the  ultimate  surplus;  the 
former  was  held    to  pass  as  unapplied.     That 
decision  as  regards  the  1002.  followed  Eatum  r. 
Appleford,  the   1002.  not  becoming  part  of  and 
passing  with  the  balance,  because  that  was  defined 
as  2602.    That  case,  therefore,  is  nob  an  authority 
in  favour  of  the  general  residuary  legatee  iu  the 
present  case,  viz.,  the  testatrix's  mother ;  and,  con* 
struing  the  whole  will  and  having  regturd  to  the 
authorities,  I  hold  that  the  particular  residuary 
legatees  are  entitled  to  so  much  of  the  2000t. 
legacy  as  is  not  well  disposed  of.    I  do  not  think 
there    is  a   sound  distinction  between  cases  of 
lapsed  and  oases  of  invalid  disposition,  whether 
the  disposition  be  under  a  power  of  appointment, 
special  or  general,  or  in  exercise  of  ownership; 
nor  do  I  think  that  the  construction  of  a  particular 
residuary  gift  is  affected    by  the    presence   or 
absence  of  a  general  residuary  gift. 

Solicitors:  OcHiyer  •  Brittoui,  Withers,  and 
Busseli;  E.  W.  and  W.  B.  James;  J.  and  F. 
Needham ;  B.  Smith  and  WUmar,  for  Ford  and 
TTorren,  Leeds. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Feb.  2L 
(Before  Mellob  and  Fizu>,  JJ.) 

TURQUANO  V.  EZABOS.  (a) 

Amondment — Adding  a  pUant^—Gonetni—Indtm' 
wUy— Defendants  right  to  objeot— Order  XYI^ 
ru2e  2. 

An  order  was  made  at  chambers,  at  the  plaMtifs 
instance,  to  add  a  person'*  Mome  aa  oo^lmni^, 
under  Order  XVL,  r.  $),  without  the  eonsent  of 
the  latter,  and  without  any  condition  of  i»idem»iby 
in  his  favour. 

Held,  upon  appeal,  that  the  new  plaintiff  had  not 
been  added  upon  such  terfns  as  seemed  just,  and 

(<)  Raportod  br  K.  W.  McKsllab,  Siq.,  Bmist«r«tJ«w      j 
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Di^TIDSON  V.  ObaY. 


[Q.B.  DiT. 


that  it  ioas  competent  to  the  defendant  to  make  the 

ohjeetion. 
This  was  an  appeal  from  an  order  at  chambers 
by  Pollock,  B.,  by  which,  ab  the  instance  of  the 
plaintiffs,  a  Mr.  Darling;  was  made  a  co-plaintiff  in 
nis  absence,  without  his- consent,  and  with  no  con- 
dition of  indemnity.  A  master  had  previoasly 
reihsed  to  make  the  order. 

It  appeared  that  the  plaintiff  Tnrqnand,  as 
tmstee  of  Willis,  Percival,  and  Co.,  and  the  plain- 
tiffs the  Capital  and  County  Bank,  jointly  sued 
the  defendant  upon  a  guarantee  signed  by  him, 
and  addressed  to  Darling,  by  which  the  defendant 
nndertook  to  cover  certain  acceptances  which  he 
had  requested  Darling  to  meet.  There  was  no 
evidence  to  show  how  either  of  the  banks  became 

Sossessed  of  the  guarantee,  nor  how  much  was 
ne  on  the  acceptances ;  but  it  was  stated  on  the 
plaintiff's  behalf  that  the  whole  amount  of  the 
enarantee  was  due  from  the  defendant,  that  Dar- 
ung  had  transferred  his  interest  in  the  guarantee, 
for  full  value,  to  one  of  the  banks,  ajia  that  the 
omission  of  the  name  of  Darling  as  one  of  the 
plaintiffs  was  by  mistake  at  the  commencement 
of  the  action. 

The  order  was  made  at  chambers  nnder  Order 
XVI.,  r.  2: 

Wbere  an  action  has  been  oommenoed  in  the  name  of 
the  wrong  person  as  plaintiff,  or  where  it  is  doubtful 
whetiier  it  has  been  oommenoed  in  the  name  of  the  right 
plaintiff  or  pUintiffs,  the  oonrt  or  a  judge  may,  if 
aatisfied  that  it  has  been  so  oommenoed  through  a  ootid  i 
fide  mistake,  and  that  it  is  necessary  for  the  determina-  { 
tion  of  the  real  matter  in  dispute  so  to  do,  order  any 
other  person  or  persons  to  be  substituted  or  added  as 
plaintiif  or  plaintiffs  npon  snoh  terms  a>  may  seem  just. 

By  rule  13, 

No  person  shall  be  added  as  a  jplaintiff  suin^  without  a 
flext  friend,  or  as  the  next  fnend  of  a  plamtiff  nnder 
any  disability,  without  his  own  consent  thereto. 

Cohen,  Q.C.  and  Lamaison  argued  for  the 
defendant. — ^There  is  nothing  in  this  rale  to  em- 
power the  addition  of  a  plaintiff  who  does  not 
consent  to  sue  jointly  witn  the  other  plaintiffs. 
It  applies  only  to  the  case  of  all  possible  plaintiffs 
being  ready  and  willing  to  sue,  and  a  mistake  by 
the  solicitor  as  to  the  proper  names  to  put  on  the 
writ.  Here  it  is  proposea  to  amend  the  writ  by 
adding  Darling's  name,  so  that  the  solicitor  of  the 
other  plaintiffs  may  appear  as  solicitor  of  all  the 
plaintiffs,  although  Darling  distinctly  repudiates 
the  action.  The  proper  course  under  the  circum- 
stances is,  as  in  equity,  to  make  him  a  co-defen- 
dant. That  Darling  himself  mi^ht  have  made  this 
objection  to  be  joined  unconditionally  as  a  plain- 
tiff is  clear  from  all  the  authorities ;  and  although 
it  was  held  in  Chambers  v.  Donaldson  (9  East, 
471),  and  Harrison  v.  Almond  (4  Dowl.  321),  that 
it  was  not  competent  for  a -defendant  to  do  bo, 
th03e  cases  are  now  overruled  by  Hubba/rt  v.  PhiUips 
(13  M.  &  W.  702).  If  a  defendant  could  not  apply 
ae  could  get  no  release  against  the  new  plaintilE 
by  payment  to  the  solicitor  on  the  record  (Bobson 
▼.  Eaton,  1  T.  Eep.  62) ;  nor  conld  he  get  costs 
against  him : 

Reynolds  v.  Howell,  L.  Bep.  8  Q.  B.  398. 
Oore  for  the  plaintiff.  —  This   is    the   nroper 
course,  according  to  Chitty's  Practice,  12th  edi- 
tion, p.  1385,  and  it  is  open  at  any  time  to  the 
plaintiff  to  claim  indemnity : 

Law  T.  Bott,  16  M.  &  W.  300  ; 

Ansten  v.  Holland,  3  D.  &  L.  740. 


No  authority  is  necessary  from  the  new  plaintiff 
before  the  addition  of  his  name : 

Dwikea  T.  Qover,  L.  Bep.  6  Ch.  Div.  82. 
Rule  13  of   Order  XVI.  most  be  subiect  to  the 
preceding  rule  8,  and  was  not  intended  to  allude 
to  all  plaintiffs  by  the  words  used. 
Cohen,  Q.C.  was  not  heard  in  reply. 
MMiOB.  J.— I  am  of  opinion  that  the  order  of 
Pollock,  B.   must   be    set  aside.       I  think  this 
rule  was  intended  to  provide  for  such  a  case  of 
bond  fide  mistake  as  to  the  parties,  as  where  a 
partner  has  gone  out  of  a  partnership,  and  after 
action  brought  it  ia  considered  advisable  to  join 
him  as  plaintiff.      I  cannot  think  that  without 
hearing  the  person  whom  it  is  desired  to  join  as 
plaintiff,  and  without  his  consent,  the  judge  should 
exercise  his  discretion  by  adding  him.    Before  he 
does  so  the  person  applying  must  show   some 
authority,  and  also  that  the  omission  was  by  bond 
fide  mistake.    It  is   eminently  desirable  m  the 
interests  of  justice  that  the  party  to  be  added 
should  be  before  the  court. 

Field,  J. — I  am  of  the  same  opinion.    Her©  two 
plaintiffs  bring  an  action  on  a  document  which  is 
found  not  to  be  in  the  name  of  either  of  them,  and 
which  can  be  sued  npon  only  in  the  name   of 
Darling.    Probably  there  was  a  bond  fide  mistake 
in  commencing  the  action.      It  does  not  appear 
upon  what  terms  Darling  handed  the  guarantee 
to  these  banks,  and  no  right  is  shown  by  the  plain- 
tiffs to  use  Darling's  name.    Under  these  circum- 
stances, however,  they  ask  to  do  so.      I  mast  first 
be  convinced  that  there  was  a  bond  fide  mistake; 
this  I  assume  there  was  j  also  that  it  is  necessary  for 
the  determination  of  the  real  matter  in  dispute  to 
join  Darling  as  a  plaintiff ;    this,   too,  I  assume. 
Therefore  I  may  add  Darling  as  a  plaintiff ;  but 
then  it  is  to  be  done  on  such  terms  as  may  seem 
just.    Now,  before  the  Judicature  Acts  it  was  pro- 
vided by  the  Common  Law  Procedure  Act,  which 
has  not  been  repealed,  that  a  plaintiff  should  not 
be  added  in  his  absence  without  the  production  of 
his  written  consent,  and  the  name  of  any  person 
joined  without  such  oonsent  might  be  struck  out 
even  at  the  trial  of  the  action.    It  does  not  seem 
jnst  that  a  person  should  be  added  as  plaintiff 
without  his  consent  and  without  giving  him  a  pro- 
per indemnity.    This  is  an  objection  which  1  think 
Darling  is  entitled  to  take,  otherwise  he  might  be 
saddled    with  costs  it  the  other    two    plamtiffs 
became  insolvent.    I  also  think  the  defendant  may 
take  this  objection,  and  on  that  point  I  am   satis- 
fied with  the  oases  cited  in  argument.    I  think  the 
order  of  the  master  dismissing  the  summons  was 
right.  Judgment  for  defendants. 

Solicitors  for  plaintiffs,  Kimber  and  EUis. 
Solicitors  for  defendants,  Herbert  and  Kent. 


Monday,  March  17. 
(Before  Oockbuek,  O.J.  and  Mellob,  J.) 
Davidsok  v.  Gbat.  (o) 
Action  remitted  to  County  Court— CotU  of  eow^ 
ter-elaim— Alteration   of    eerHfiecUe—-19    #-   20 
Firf.c.  108, «.  26. 
In  an  action  for  freight  the  plaintiff  daimed  about 
501.,  and  the  defendants  eoimter-daimed  aboyi 
101.  for  damage  to  the  cargo,  paying  Ota  rematn- 
tnj40l.  into  court 

~~ia)  Beported  by  M.  W.  McKbllae,  Esq.,  BairiBter*t-I«w. 
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FlKKBT  V.  HiSDE. 


[Q.B.  Div. 


Tkt  aeiion    was    remitted    to    a    County    Coitrt 

under  19  ^  20  Viet.  e.  108,  «.  26.  and  the  regie- 

trar  certified  a  verdict  for  the  plaintiff  for  16». 
EM,  that  the  court  teould  alter  the  eerlifieate  hy 

dietrilnitiing  the  fitidinge  on  the  m«u««,  to  a»  to 

euaMe  the  defendant  to  be  aUotoed  the  coets  of  hii 

counter-claim. 
This  wu  an  action  to  recover  511.  for  freight  for 
the  conveyance  of  910  bags  of  nata  from  Tarra- 
gona to  London  by  the  plaintifTs  vessel  Caellehow. 

The  defendants  paid  41L  2*.  lid.  into  court 
immediately  after  the  issue  of  the  writ. 

Bj  their  statement  uf  defence,  the  defendants 
idmitted  the  plaintiff's  claim  of  bll.,  claimed 
91. 17«.  Id.,  by  way  of  counter-claim  for  damaee 
to  the  said  cargo  of  nuts,  for  which  the  freight 
VIS  claimed  by  the  plaintiff,  and  said  that  the 
ilL  2t.  lid.  paid  by  them  into  conrt,  together  with 
the  amonnt  of  the  defendants'  counter-claim,  was 
enough  to  satisfy  the  plaintiff's  claim. 

The  amount  in  dispute  being  thus  reduced  to 
9L  17«.  Id.,  the  action  was  sent  to  the  Wost- 
minster  County  Conrt  for  trial  under  19  &  20 
Yict  0.  106,  8.  26,  by  which  it  is  provided,  amongst 
other  things,  that  "  after  such  hearipg  the  regis- 
trar shall  certify  the  result  to  the  master's  office 
of  inoh  superior  court,  and  judgment  in  accor- 
dance with  such  certificate  may  be  signed  in  such 
■nperior  court." 

The  registrar  had  oertified  the  result  to  be  a 
verdict  for  the  plaintiff  for  16s.;  npon  which 
the  plaintiff  got  from  a  master  a  judgment  signed 
for  that  sum,  together  with  costs. 

Application  was  made  to  the  master  by  the 
defendants  to  tax  the  costs  according  to  the 
issues,  of  which  they  contended  that  they  had 
von  all  those  raised  by  the  counter-claim,  and  that, 
the  plaintiff's  claim  being  admitted,  there  was  no 
issue  found  for  the  plaintiff  at  all. 

The  master  declined  so  to  tax  the  costs  upon 
the  certificate  as  it  stood,  but  stayed  the  taxation 
to  enable  the  defendants  to  apply  to  the  court  to 
atnend  the  certificate  by  distributing  the  findings 
upon  the  issues. 

IfeLeod  accordingly  now  moved  for  the  defen- 
dtntc— fUfce  T.  Apfdeyard  (L.  Bep.  3  Ex.  Div. 
195)  was  an  action  tried  at  Croydon  Assizes,  in 
which  the  plaintiff  recovered  on  an  admitted  claim 
40L,  and  the  defendant  recovered  102.  as  damages 
in  tort  on  his  connter-olaim.  The  judge  at  the 
trial  made  no  order  as  to  costs,  and  the  master 
*Oowed  the  plaintiff  his  costs  of  the  cause  gene- 
nlly,  so  fivas  he  succeeded  therein,  and  the  defen- 
dant his  costs  of  proving  so  much  of  his  counter- 
cUim_  as  ha  succeeded  on,  and  his  costs  of  the 
plea(Ungs  so  far  as  they  related  thereto.  This 
taxation  was  ordered  to  be  reviewed  by  the  judge 
atchambers,  but  was  sustained  by  the  conrt,  and 
it  is  in  order  to  obtain  a  taxation  on  the  same 
principle  that  this  application  is  now  made. 
,  BuetniU  for  the  plaintiff.— The  County  Court 
l^dm  is  under  this  Act  merely  a  commissioner  of 
ue  High  Conrt  to  try  the  action,  and  the  registrar 
hiring  made  his  certificate,  the  judge  is  /uneiw 
Offieio,  and  can  have  no  farther  authority  in  the 
natter.  Thin  is  on  all-fonrs  with  the  case  of  Potter 
V.  Chambers  {L.  Ben.  4  C.  P.  Div.  69),  where  the 

nitiS  claimed  abalance  of  114Z.  8«.,  and  thedefen- 
established  a  counter-claim  to  the  extent  of 
iml  16»,  whereupon  the  judge  directed  the  jury 


to  find  a  verdict  for  the  plaintiff  for  the  balance 
4Z.  12«.,  and  no  order  was  made  as  to  costs.  The 
Court  refused  to  alter  the  findings  of  the  jury  for 
the  purpose  of  giving  the  defendant  costs  upoa 
his  counter-claim. 

MeLeod  was  not  heard  in  reply. 

CocKBUKN,  C.J. — I  think  this  was  a  material 
issue  decided  in  the  defendants'  favour,  and  on 
that  ground  we  ought,  if  possible,  to  afford  the 
defendants  an  opportunity  of  getting  their  costs 
npon  it.  It  is  very  true  that  the  general  conclu- 
sion is  16i.  in  the  plaintiff's  favour,  bat  the  defen- 
dants established  all  the  rest  of  their  counter- 
claim. Blake  V.  Appleyard  seems  to  be  a  distinct 
authority  on  the  point,  and  we  abide  by  it.  I 
cannot  quite  understand  the  report  of  Putter  r. 
Ohambers ;  but,  as  far  as  I  do,  it  does  not  apply  to 
this. 

MxLLOE,  J. — I  am  of  the  same  opinion. 

Judgment  for  defendants. 

Solicitors  for  plaintiffs,  Ingledew,  Inee,  and 
Oreening. 

Solicitor  for  defendants,  Wm.  Beck, 


Tuesday,  Jan.  14 
(Before  Cockbubn,  C.J.,  and  PoUiOCK,  B.) 
FmiiEi  V.  HiNSE.  (a) 
Practice — Judgment  debt — Charging  order — Death 
of  judgment  debtor  prior  to  order  nisi — 1  Sf  2 
ViU.  c.  110.  M.   14,  lb.—EuU»  of  Cowrt  1875, 
Order  L. 
No  order  charging  slock  under  1^2  VuA.  e.  110, 
wiU  be  made  absolute  wliere  the  judgment  debtor 
has  died  before  the  order  nisi  has  been  obtained. 
An  order  nisi,  charging  ce}iain  stock  standing  in 
the  name  of  a  judgment  debtor,  had  been  made 
absolute  at  chambers,  although  it  was  in  evidence 
that  at  the  time  the  order  nisi  had  been  obtained 
the   judgment    debtor   was  dead.     Defendant's 
executrix  now  appealed  against  the  order. 
Held,  thai  the  order  must  be  rescinded,  as  a  charging 
order,  urtder  1  4"  2  Viet.  c.  110,   was  merely  «» 
lieu  of  the  old  remedy  of  arrest  by  mesne  process, 
and  was  only  co-extensive  with  such  remedy,  and 
therefore  could  not  be  put  in    force  where  the 
judgment  debtor  had  died  before  the  order  nisi  had 
been  obtained. 
This   was   a   motion  to  rescind  an  order  made 
by  Field,   J.,   at   chambers  on    the    14Ah    Dec. 
1877.  mtjcing  absolute  an  order  nisi  to  charge 
certain  shares  standing  in  the  name  of  J.    C. 
Hinde,with  the  paymentof  the  sum  of  731. 2«.  lOd., 
for  wbjch  plaintiff  had  recovered  j  udgment  against 
the  said  f.  C.  Hinde. 

It  appeared  from  the  affidavits  that  after  the 
plaintiu  had  obtained  judgment,  but  before  the 
original  order  nisi  had  been  made,  J.  C.  Hinde  had 
died;  but  Mrs.  Hinde.  his  executrix,  appeared 
before  the  judge  to  show  cause  against  the  order, 
whereupon  the  order  was  made  absoluta 
By  1  &  2  Vict.  0. 110,  s.  14.  it  is  enacted : 
That  if  any  person  a^amst  whom  an^  judgment  shall 
hare  been  entered  np  many  of  Her  Majesty's  Superior 
Courts  at  Westminster,  shall  hare  any  QoTernment  stock 
...  or  shares  of  an^  public  compan]r  in  England,  stand- 
ing in  his  name,  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  shful  be  lawful  for  a  judge  m 
one  of  the  Superior  C!ourts  on  the  application  of  any 
judgment  creditor  to  order  that  such  stock,  or  such  part 

(a)  Beported  by  A.  H.1?0TSIB.  Esq.,  Buzister«t-Law. 
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thereof  aa  he  ahall  think  fit,  shall  stand  charged  with  the 
payment  of  the  amonnt  for  which  judgment  shall  have 
been  so  recorered,  and  snoh  order  shall  entitle  the  jndg'- 
ment  creditor  to  all  snch  remedies  as  he  would  have  been 
entitied  to  if  snoh  charge  luid  been  made  in  his  f  avoar  by 
the  judgment  debtor. 

By  sect.  15 : 

That  every  order  of  a  judge  oharging  any  Ctovem- 
ment  stock  ....  or  shares  nnder  this  act  shall  be  made 
in  the  first  instance  ex  parte,  and  withont  any  notice  to 
the  judgment  debtor,  and  shall  be  an  order  to  show  coose 
only.  .  .  .  JForther,  that  nnless  the  judgment  debtor 
shall,  within  a  time  to  be  mentioned  in  snch  order,  show 
to  a  jndge  of  one  of  the  Superior  Conrta  sufficient  caaae 
to  the  contrary,  the  said  order  shall,  after  proof  of  notice 
thereof  to  the  jndgment  debtor,  his  attoiriey  or  agent,  be 
made  absolnte ;  provided  that  any  srrah  jndge  shall  npon 
the  application  of  the  jndgment  debtor,  or  any  person 
interwted,  have  fall  power  to  diachatge,  or  vaty  snoh 
order. 

Anstie  for  Mrs.  Hinde. — If  Hjnde,  the  debtor, 
had  been  alive  this  power  could  not  have  been 
exercised  without  giving  him  an  opportunity  to 
show  cause  against  the  order.  I  do  not  appear  on 
his  behalf ;  he  is  unrepresented  here  to-day ;  it  is 
impossible  that  anyone  should  appear  on  his 
henalf,  as  he  is  dead.  No  notice  has  been  given 
to  the  jndgment  debtor  that  a  rule  nisi  has  been 
obtained.  The  requirements  of  the  statute  have 
not  been  complied  with. 

Hart  for  plaintiff. — This  is  a  form  of  execution 
in  an  action,  and  an  action  does  not  abate  by  the 
death  of  one  of  the  parties :  Order  L.,  r.  1. 
Moreover,  the  person  entitled  to  the  estate 
appeared  to  show  cause  as  the  representative 
of  the  judgment  debtor.  Bankruptcy  is  a  species 
of  civil  death;  and  in  Stuart  y.  Goekerell  (20 
L.  T.  Eep.  513;  L.  Hep.  8  Eq.  607),  where  a 
mortgagee  after  the  bankruptcy  obtained  a  stop 
order  on  certain  dividends,  it  was  held  that  he  was 
entitled  to  priority  over  theassignee  in  bankruptcy. 
In  Hah/  v.  Bwrry  (18  L.  T.  Eep.  491 ;  L.  Sep.  3 
Gh.  App.  452)  the  order  was  made  after  the  death 
of  the  jndgment  dehtor,  though  the  point  raised 
by  the  other  side  does  not  appear  to  have  been 
dealt  with  in  that  case. 

CocKBTmN,  G.J. — I  am  of  opinion  this  order  must 
be  rescinded.  The  Act  1  a  2  Yict.  c.  110,  was 
passed  for  abolishing  arrest  on  mesne  process  in 
civil  actions,  as  that  process  was  nnnecessarily 
extensive  and  severe,  and  in  lieu  of  that  process  a 
new  remedy  was  given  to  execution  creditors ;  but 
I  cannot  suppose  that  the  Legislature  by  sect.  14 
intended  to  give  a  remedy  which  was  more  than 
co-extensive  with  the  old  remedy  they  were  abol- 
ishing. Before  this  ntatnte  was  passed  the  effect 
of  the  jndgment  could  only  be  obtained  by  a 
remedy  tn  personam,  that  is  by  dnress;  if  the 
debtor  died  then  the  creditor  was  withont  a 
remedy ;  the  statute  abolishes  this  remedy  in  per- 
sonam, and  substitutes  for  it  a  remedy  in  rem ; 
but  that  is  only  co-extensive  with  the  old  one,  and 
therefore  cannot  be  of  any  effect  where  the  debtor 
is  dead.  Order  L.  is  not  applicable  to  this  case  at 
all ;  that  merely  applies  to  prevent  an  action  from 
abating  by  the  change  of  parties.  I  am  of  opinion, 
therefore,  that  the  property  of  (he  judgment 
debtor  cannot  be  got  at  by  the  particular  and 
extraordinary  powers  given  by  this  Act,  and  that 
the  order  must  be  discharged. 

PoLLOCK,B. — I  entirely  agree.  Upon  lookinginto 
the  Act  we  find  that  the  particular  proceedings  in 
question  are  dealt  with  by  sects.  14  and  15 ;  and  it 


is  clear  that  any  order  made  under  sect.  15  must 
be  in  the  first  instance  ee  parte  and  to  show  cause 
only,  and  that  such  order  will  be  made  abeolate 
unless  the  jndgment  debtor  appears  to  show  causa 
to  the  contrary ;  but  it  is  quite  clear  a  dead  man 
could  never  appear,  therefore  in  every  case  where 
a  debtor  died  subsequent  to  judgment  the  order 
would  be  made  absolute,  which  might  very  proba- 
bly work  an  injustice,  and  which  would  be  clearly 
contrary  to  the  words  of  the  Act.  This  is  no  mere 
proceeding  in  an  action,  but  is  a  new,  dii«ct,  and 
substantive  proceeding  against  the  property  of 
a  judgment  debtor. 

Order  disckwrged  wUhovt  eosit. 

Solicitor  for  plaintiff.  /.  E.  Dtrnn. 

Solicitors  for  Mrs.  Hinde,  WhiU  and  Bon*,  for 

Briltain,  Press,  and  Inskip. 


Thursday,  Feb.  20. 

(Before  Cockbcbit,  C.  J.,  and  Mbllor,  J.) 

Stahlbchkidt  v.  Wauord.  (o) 

Practice — Biseontmuance — Findings  by  arbitrator 
in  special  case — Discretion — Bides  of  Ooturt  1875, 
Order  2ZriI.,r.l. 
After  an  arbitrator  ha^  found  the  facts  in  faioowrof 
the  defendant  on  all  material  points  which  are  i% 
issue  between  tlis  parties  to  an  action,  the  court 
will  not,  in  the  exercise  of  its  diseretiot^  allovi 
the  plaintiff  to  discontinue  the  action,  under 
Order  XXIIl.  of  the  Bvles  of  Court  1875. 
Plaintiff,  as  lord  of  the  manor  of  B.,  elaimed  a 
heriot  of  the  best  beast,  in  respect  of  certain  tene- 
ments, parcel  of  the  said  monor.  The  rightt  of 
ike  plaxntiff  were  based  upon  an  alleged  autom 
of  &e  manor,  and  by  consent  of  all  parties  ii 
was  ordered  thai  t]ie  facts  should  be  tteUed  in  a 
special  ease,  for  the  opinion  of  the  oouirt,  by  a* 
arbitrator.  After  a  long  and  expensive  imgntiry 
the  arbitrator  found  in  favour  of  the  defendant, 
whereupon  the  plaintiff  obtained  an  order  at 
chambers,  allowing  him,  upon  payment  of  costs, 
to  discontinue  thi  action.  Against  this  order 
defendant  appealed. 
Held,  that  by  the  findings  of  the  arbitrator,  de/en- 
dant  was  in  the  same  position  as  he  vxndd  Aom 
been  in  if  there  had  been  a  genercd  firtding  hy  a 
jury  im  his  favour,  and  that  in  the  ea>ereise  of  a 
sound  discretion  the  eoturt  will  not  interfare  to 
deprive  the  defendoMt  of  a  judgment  to  which  his 
rigM  had  become  vested  as  soon  as  the  issues  wers 
determined  in  his  faioowr. 
This  was  an  appeal  from  an  order  of  Held,  J., 
made  at  chambers. 

The  action  was  commenced  in  1871.  The  dedanr 
tion  stated  (in  <er  alia)  that  Samuel  Soott  (the  defen- 
dant's testator)  died  seised  of  eighteen  tenements 
in  and  parcel  of  the  manor  of  Bromley,  and  held 
by  custom  or  service,  entitling  the  lord  of  the 
manor  to  a  heriot  of  the  tenant's  best  beast,  on 
the  death  of  a  tenant,  in  respect  of  each  tenement 
held  by  him,  and  as  lord  of  the  manor  plaintiff 
claimed  accordingly. 

On  the  1st  May  1875,  by  consent  of  all  parties, 
Archibald,  J.  ordered  that  the  facts  in  the  action 
should  be  stated  by  the  parties,  or  failing  agree- 
ment between  them,  by  an  arbitrator  in  the 
form  of  a  special  case  for  the  opinion  of  the 
Queen's  Bench. 

(a)  Barertad  by  A.  H.  FoTSBa,  Eki..  BanistMMiMbaw. 
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[Q.B.  Drr. 


There  were  twen^-eight  meetings  before  the  orbi- 
Irator,  and  the  evidence  was  of  a  very  volaminons 
and  technical  character,  inTolvingresearches  back  as 
far  as  Domesday  Book,  and  many  anoienii  books 
had  to  be  translated. 

The  arbitrator  foand  that  there  was  no  cnsfcom 
as  alleged ;  that,  save  as  to  part  of  one  of  the  tene- 
ments, none  of  such  tenements  were  held  of  the 
manor  of  Bromley  by  any  custom  or  service  what- 
loever.  With  r^ord  to  the  before-mentioned 
part  of  a  tenement,  it  was  foand  that  if  a  certain 
entry  was  admissible  in  evidence,  then  that  sach 
tenement  was  held  of  the  manor  by  heriot  service, 
bat  otherwise  not  so. 

After  theee  findings  of  the  arbitrator,  plaintiff 
applied  for  leave  to  discontinue  the  action,  and  the 
following  order  was  made  by  Field,  J. : — "  That 
action  be  discontinned,  no  other  action  to  be 
brought  in  respect  of  the  same  causes  of  action, 
w  against  the  defendant,  or  any  person  claiming 
nnder  or  tbrongh  him  in  respect  of  heriot  custom 
within  the  znanor  of  Bromley,  or  heriot  service  in 
respect  d  any  of  the  tenements  mentioned  in  the 
plaintifTs  particulars  in  this  action.  Plaintiff  to 
pay  all  costs." 

Against  this  order  the  present  appeal  was 
brought. 

WUU.  Q.C.  (lioorsom  with  him)  for  the  defen- 
clant. — The  plaintiff's  case  depends  npon  the 
findings  of  the  arbitrator,  and  they  are  against 
him.  They  were  obtained  at  a  great  expendi- 
ture of  time  and  labour,  and  now  plaintiff 
is  attempfeiiii;  to  deprive  ns  of  the  fruits  of 
all  that  labour  and  expense.  An  order  of  dis- 
ooDtinnanoa  is  merely  a  personal  order ;  we  want 
a  jndgmenti,  because  that  would  bind  privies  in 
estate.  Dpon  the  next  death  of  a  tenant,  the  lord 
of  the  manor  might  seize  beasts,  and  it  would  be 
BeocMuy  to  bring  a  fresh  action,  whereas  judg- 
ment ironld  operate  as  a  complete  estoppel. 
Before  the  Judicatnre  Act,  discontinuance  was 
lUowed  before  trial ;  after  a  special  verdict  it  was 
sometimes  allowed  as  a  great  favour,  but  after  a 
general  verdict  it  was  never  allowed:  (2  Chit. 
Arch.  1483, 1484.)  Now  the  practice  is  regulated 
by  Order  XXIII.,  r.  1,  of  the  Eules  of  Court 
1S75.  The  finding  of  the  arbitrator  here  is  to  so 
great  an  extent  in  oar  favour  that  it  is  equi- 
valent to  a  general  verdict.    He  cited 

Price  T.  ParTctr,  1  Salk.  178. 
B.  E.  Webster,  Q.C.,  and  Curiia  Bennett  for 
plaintiff. — The  order  gives  defendant  all  he  is 
<ntitled  to  have  nnder  any  circumstances.  At 
ttrtain  stages  the  plaintiff  might  discontinue 
npon  paynwat  at  costs,  but  where  there  has  been 
uy  &iding,  he  conid  not  bring  an  action  against 
•he  same  purtj.  Ascording  to  the  order  neither 
the  plaintiff  nor  his  heirs  or  assigns  conld  be  again 
tttKked  on  this  point  This  is  a  matter  of  dis- 
Qction,  and  both  the  learned  jndge  at  chambers 
ud  the  master  have  exercised  their  discretion  in 
I       avonr  of  the  plaintiffs.  They  referred  to 

''■  Smeling  T.  Hdlie,  9  B.  A:  C.  365;  and 

i  Toimj  y.  HttcA«n»,  6  Q.  B.  606;  3  L.  T.  Bep.  O.  S. 

219). 

CocrsuKK,  OJ. — I  am  of  opinion  that  the  order 
I  of  ajj  brother  Field  was  wrong,  and  ought  to  be 
iwcmded.  I  think  the  defendant  has  a  perfect 
^ptto  say,  "  I  am  not  to  be  prejudiced,  because 
HDs  judgment  may  be  hereafter  used  in  other 
**"!.  Hothersoanavailthemselvesof  it,  welland  , 


good ;  it  may  be  doubtful  whether  they  can  or  can- 
not, but  that  is  no  reason  why  I  should  be  deprived 
of  the  judgment  to  which  I  am  entitled."  The 
questions  in  dispute  in  this  action  were  submitted 
to  an  arbitrator,  and  they  turned  out  to  be  ques- 
tions as  to  the  customs  that  applied  to  these 
tenements;  they  were  to  be  determined  by  the 
arbitrator,  and  he  has  determined  them  in  favour 
of  the  defendant,  with  one  very  trifling  exception, 
and  npon  that  finding  the  defendant  applies  for 
judgment.  That  is  exactly  equivalent  to  the  case 
going  to  trial  at  Nisi  Frias,  and  a  verdict  being 
found  by  the  jury  for  the  defendant.  If  that  had 
been  the  case  it  is  conceded  it  would  have  been 
idle  to  ask  the  judge  or  a  court  to  interfere 
between  the  finding  and  the  technical  judgments 
Instead  of  the  findings  of  a  jury  here  we  have  the 
findings  of  a  referee ;  it  appears  to  me,  then,  only 
common  justice  that  the  party  entitled  should 
have  the  fruit  of  those  findings.  It  is  Vbin  to  say 
he  gets  the  same  thing  by  the  conditions  imposed 
in  the  order  for  discontinuance.  The  object  of  tho 
defendant  is  not  to  obtain  perpetual  immunity 
from  certain  claims,  but  to  secure  his  property, 
and  those  taking  after  him,  not  himself.  To  inter- 
pose between  the  decision  of  the  referee  and  the 
judgment  to  which  the  defendant  ia  entitled,  I 
think  in  the  exercise  of  a  sound  discretion  cannot 
be  allowed.  It  is  a  matter  of  discretion  clearly, 
but  I  think  the  right  to  judgment  vested  in  the 
defendant  as  soon  as  the  issues  were  ascertained  ;- 
it  is  too  late  then  for  the  party  against  whom 
judgment  is  bound  to  be  given,  to  abandon  the 
action  merely  on  condition  that  he  should  not  bring 
another  action  against  the  parties.  If  the  plaintiff 
finds  his  own  evidence  is  too  weak,  and  he  wishes 
to  bring  another  action,  I  can  understand  why  ha 
should  want,  and  why  be  should  get  an  order  to 
discontinue ;  but  when  once  the  issues  have  been 
decided  the  question  assumes  a  different  aspect, 
and  I  am  satisfied  that  an  order  such  as  tho 
present  should  be  rescinded. 

Mellob,  J. — I  am  of  the  same  opinioa  It  appears 
to  me  to  be  perfectly  clear  that  Order  XXUL, 
r.  1,  was  intended  to  put  some  limitation  on  the 
powers  of  withdrawal  of  a  case  by  the  parties,  and 
the  mle  would  seem  to  be  rather  a  restriction  than 
an  enlargement  of  the  former  powers  possessed  in 
that  respect.  I  think  the  discretion  exercised  by 
my  brother  Field  may  come  within  the  letter,  but 
not  within  the  spirit  of  the  rule.  If  this  order  is 
a  bvonr  to  tho  plaintiff  it  must  detract  to  a 
certain  extent  from  the  position  of  the  defendant. 
The  most  important  issues  have  been  decided  in 
the  defendant's  favour,  and  therefore  I  cannot 
indorse  this  order. 

Order  reiomded,  wiih  eotts. 

Solicitors  for  plaintiff,  Storuham  and  Legge,  for 
Latter  and  WiUett,  Bromley. 

Solicitors  for  the  defendant,  Taylor  and  Halet. 
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Hove  v.  Malkin. 


[C.P.  DiT, 


COMMON  PLEAS  DIVISION. 

Nov.  5, 6,  7,  and  30,  187S. 

(Before  Gbove  and  Dknman,  JJ.) 

Howe  v.  Malkin.  (a) 

Evidence — Action  oftre$pcus — Dedarationi  against 

.    interett   of  tenant  at  to  boundary  of  estate — 

'   Hearsay. 

The  declarations  of  a  tenant  for  life  in  possession  as 
to  the  boundary  of  his  estate  are  not  evidence 
(tgairut  the  remainderman. 

Thts  was  an  acfcion  o(  trespasB  involving  a  ques- 
tion of  boundary.  The  facts  appearing  from  the 
pleadings,  so  far  as  it  is  necessary  to  state  them, 
•were  as  follows ; — 

The  plaintiff  was  possessed  in  Dec.  1877  of  an 
estate  called  the  "  Teanford  Property,"  and  the  de- 
fendant was  and  is  the  occupier  of  a  contigaons 
property  called  the  "  Teanford  Mill."  Prior  to 
the  year  1877  the  defendant  committed  certain 
trespasses  by  building  some  arches  and  walla,  as 
traa  alleged,  npon  the  Teanford  property.  As 
to  some  of  these  buildings,  the  defendant  alleged 
that  they  were  built  by  the  authority  and  sanction 
of  John  Malkin,  the  defendant's  predecessor  in 
title.  The  defendant  farther  alleged  that  he  was 
at  that  time  tenant  to  John  Malkin,  and  that 
afterwards  the  latter  conveyed  the  land  in  ques- 
tion to  him.  The  defendant  also  pleaded  that  the 
land  was  his  freehold,  leave  and  licence,  and  other 
pleas.  ^ 

The  action  was  tried  at  the  Staffordshire  Sprint; 
Assizes  1878,  before  Baggallay,  L.J.  and  a  jury. 
The  defendant  proved  that  during  the  erection  of 
the  buildings  in  ouestion  the  plaintiff's  father,  who 
was  tenant  for  life,  came  down  almost  every  day. 
The  defendant's  counsel  then  asked,  "  Did  the 
tenant  for  life  ever  object  to  any  of  the  building 
which  was  then  going  on  P "  This  was  objected 
to  by  counsel  on  the  other  side  on  the  ground 
that  nothing  the  tenant  for  life  had  said  or  done 
could  be  evidence  in  an  action  where  the  right  of 
the  remainderman  was  in  question.  The  Lord 
Justice  allowed  the  objection.  It  was  further  pro- 
posed to  prove  that  the  position  of  a  wall  erected 
at  the  time  of  the  building  was  altered  by  the  de- 
fendant at  the  request  of  the  then  tenant,  the 
plaintiff's  father ;  and  the  defendant  was  asked 
whether  the  plaintiff's  father  had  said  anything 
to  him  with  reference  to  the  alteration  of  the 
position  of  the  wall.  It  was  contended  that  this 
was  admissible  as  a  declaration  accompanying 
an  act,  and  also  ia  an  admission  of  boundary  by 
the  tenant  for  life.  It  was,  however,  rejeotea. 
A  verdict  having  been  found  for  the  plaintiff,  a 
rule  for  a  new  trial  was  afterwards  obtained  on 
the  ground  that  this  evidence  was  improperly  re- 
jected. 

JI.  Matthews,  Q.C.  and  A.  L.  Smith  showed 
cause. — It  is  settled  law  that  the  tenant  for  life, 
who  is  a  stranger  to  the  remainderman,  cannot  by 
any  possibility  derogate  by  anything  he  says  or 
does  from  the  title  of  the  remainderman.  [Den- 
liiJH,  J.  referred  to  the  dictum  of  Patteson,  J.  in 
Tickle  V.  Brown,  4  A.  &  E.  369,  378.]  There  was 
no  act,  such  as  clipping  a  hedge  or  plonghtng  a 
field,  accompanying  the  declaration  here;  at  most, 
there  was  only  a  pointing  out  of  the  boundary. 
The  cases  that  will  be  relied  upon  by  the  other 
aide  are  Roe  d.  Brune  v.  Rawlinge  (7  East  279), 

(a)  Bcpottodbr  A.  H.  BiTTLsaTOH,  Eiq.,  Buristsr^t-Law. 


which  is  distingaishable  on  the  ground  that  that 
was  a  declaration  by  a  deceased  person  agaiast 
his  own  interest ;  Doe  d.  Human  v.  Peiiett  (h  B. 
<fc  Aid.  223 ) ;  and  Doe  d.  Roffey  v.  Harhrom  (3  Ad. 
&  EU.  6^  n.).  In  each  of  the  two  last  cases  the 
boundary  of  the  declarant's  estate  was  material 
to  the  issue  ;  here  the  estate  of  the  tenant  for  life 
is  immaterial  to  the  issue.    They  ciited 

Papeniick  v.  Bridgewater,  5  E.  *  B.  166  ;  25  L.  T. 
Bep.  141  ; 

Taylor  on  Evidence  (6th  ed.),  vol.  1,  p.  618,  sect.  620. 

Stavdey  Hill,  Q-G.  and  Bosanquet,  in  support  of 
the  rule,  cited 

Stanlayw.  White,  li  East,  S32; 

Parrott  v.  WaiU,  37  L.  T.  Bep.  N.  S.  755. 

Our.  adv.  vuU. 

Nov.  30. — (iKOVE,  J. — At  the  trial  of  this  action 
before  Baggallay,  L.  J.,  Mr.  Bosancrnet  proposed  to 
ask  the  defendant  whether  the  plaintiff's  father, 
who  was  the  predecessor  ot  the  plaintiff  in  the 
possession  of  Teanford  property  as  tenant  for  life, 
had  ever  objected  to  any  of  the  building  that  the 
defendant  was  then  carrying  on  on  tha  property 
which  is  now  the  plaintiff's,  and  also  whether  the 
plaintiff's  father  had  said  anything  to  the  defen- 
dant with  reference  to  the  alteration  of  the  posi- 
tion of  a  certain  wall.  This  evidence  was  r^'ected, 
and  I  am  of  opinion  that  it  was  inadmissible. 
The  tenant  for  life,  no  doubt,  stood  by  and 
acquiesced  in  what  was  going  on.  The  question  is. 
whether  that  was  a  matter  to  affect  the  remain- 
derman, and  I  think  it  was  not.  If  it  were  to  be 
allowed  to  affect  the  remainderman,  his  interests 
might  suffer  from  something  permitted  throngh 
the  good  nature  of  the  tenant  for  life,  or  possibly 
from  something  done  to  farther  the  interests  of 
the  latter.  It  was  contended  that  this  evidence 
was  admissible,  on  the  ground  that  it  consisted  of 
statements  accompanying  acts.  Mr.  Bosanquet 
desired  to  ask  whether  the  plaintiff's  father  had 
said  anything  with  regard  to  the  position  of  the 
wall ;  he  wished  to  show  that  the  wall  was  placed 
where  it  was  by  desire  of  the  plaintiff's  father, 
but  this  was  held  inadmissible.  It  appears  to  me 
that  the  evidence  was  properly  rejected ;  no  act 
was  shown  to  have  been  done  by  the  plaintiff's 
father  at  the  time  of  making  the  alleged  state- 
ment, so  that  the  declaration  was  by  one  person, 
and  the  accompanying  act  by  another.  That  does 
not  appear  to  me  to  come  within  the  rule.  The 
rule  is  that,  though  you  cannot  give  in  evidenoe  a 
declaration  per  se,  yet  when  there  is  an  act  accom- 
panied by  a  statement  which  is  so  mixed  up  with 
it  as  to  become  part  of  the  res  gesias,  evidenoe  of 
such  statement  may  be  given.  The  statements 
here  do  not  oome  fairly  within  that  rule.  _  Even 
if  they  did,  I  think  they  are  not  really  material  evi- 
dence in  the  case ;  ana  the  defendant  has  now  not 
only  to  satisfy  us  that  the  evidence  was  improperly 
rejected,  but  also  that,  had  it  been  admittedi,  the 
jury  might  probably  have  oome  to  a  different  con- 
clusion. The  rule  for  a  new  trial  must  therefore 
be  discharged. 

Deniian,  J.— I  am  entirely  of  the  same  o]>inion. 
The  case  ot  Papendich  v.  Bridgewaier  (wii  tup.) 
disposes  of  Mr.  Bosanqaet's  strongest  argument. 
That  case  decided  that  a  declaration  by  a  tenant 
was  not  sufficient  to  bind  the  reversioner.  It  is 
true  that  it  was  not  a  case  of  boundary,  but  I 
think  it  is  in  point  in  principle.  It  la  nr^ 
that  Tickle  v.  Brown  (vli  tup.)  was  an  aathonty 
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[C.P.  Div. 


for  the  defendant  on  the  strength  of  a  dictum 
which  fell  from  Fatteson,  J.  Bat  in  the  present 
case  the  declarations  sought  to  be  given  in  evi- 
oenoe  were  not  declarations  accompanying  an  act, 
no  evidence  being  tendered  of  any  act  whatever 
having  been  done  by  the  declarant.  I  therefore 
agree  that  this  rule  onght  to  be  di  scharged. 

Rule  diteharged. 

Solicitor  for  the  plaintiff,  Glreen^eM,  for  Young. 

Solicitors  for  the  defendant,  Atuten,  De  Om,  and 
Uarding,  for  Blagg  and  Bon. 


Nov.  19  and  20, 1878. 

(Before  Lord  Coi^BiBoit,  C.  J.,  Gbovz  and  Liholey, 

JJ.) 

Lkonakd  «.  Allowats.  (a) 

APPEAL  FBOX  BXVISISG  BASBISIZB. 

Parliament — County  vote — Late  notice  of  daim — 
Power  ofoveireeere  to  waixe  irregviarity — 6  Viet. 
e.  18.  M.  4,  5,  37, 40. 

By  6  Viet.  e.  18,  a.  4,  every  person  claiming  to  vole 
thall  on  or  before  the  iOth  July  give  notice  of 
daim  to  the  oveneeri.  By  tect.  5,  "  the  over- 
leira  sheM,  on  or  h^ore  tiie  last  day  of  July 
in  every  year,  mak«  ont  a  Ust  of  aU  persons  who, 
before  th«  20tA  day  of  July  ihien  nast  preceding, 
shaU  have  claimed  as  aforesaid."  A  claim  was 
ddivered  to  the  overseers  on  the  2bth  Juhj  ;  the 
overseers  inserted  the  name  of  the  person  daim^ 
ingin  a  list  of  voters  whid^  they  published  on  the 
iStk  of  the  saxne  tnonth. 

Bdd,  that  the  overseers  had  power  to  waive  the 
irregularity,  and  that  the  list  prepared  by  them 
was  conclusive  as  to  the  daim  having  been  duly 
made. 

Davies  v.  Hopkins  (3  0.  B.  N.  S.  376;  30  L.  T. 
152)  followed. 

Appeal  from  the  dedston  of  the  revising  barris- 
ter for  the  connty  of  Gloncester. 

At  the  revision  of  the  Hat  of  voters  for  the  parish 
of  Stapleton,  the  appellant  objected  to  the  name 
of  the  respondent  bsing  inserted  in  the  list. 

The  following  facts  were  established  by  the  evi- 
dence: That  the  claim  of  the  respondent  to  be 
uuerted  in  the  said  list  of  voters  for  the  parish  of 
Stapleton  was  not  delivered  or  sent  to  the  over- 
seers of  the  said  parish  nntil  after  the  20th 
July  last,  bat  was  delivered  to  the  said  overseers 
on  the  25th  Jaly  last.  That  the  said  overseers 
pablished  the  said  claim  on  the  29th  Joly  last. 
That  the  respondent  attended  at  the  said  court 
and  dnly  proved  his  qualification. 

Ten  other  persons  delivered  claims  to  be  inserted 
u  the  said  list  under  similar  circumstances,  and. 
■ach  claims  were  published  by  the  said  overseers 
«*  the  said  29th  July,  and  they  also  attended  at 
the  said  coort  and  duly  proved  their  qualifications. 

The  revising  barrister  decided  that  the  names 
of  the  respondent  and  of  the  said  ten  other  per- 
sons should  be  inserted  in  the  said  list. 
_  If  the  court  should  be  of  opinion  that  the  deci- 
won  was  wrong,  the  register  of  voters  for  the 
jestem  division  of  the  county  of  Gloucester  is  to 
»e  amended  by  erasing  therefrom  the  names  of 
the  respondent  and  of  the  said  ten  other  persons. 

C.  Beioen  for  the  appellant. — By  6  Vict.  c.  18. 
•«*.  4,  ever;  person  desiring  to  make  a  claim  to 
vow  «  shall,  on  or  V»tore  the  said  20th  of  July, 

(•)  Bapcrted  by  A.  H.  Butlesiox,  Eki,  BaiTiat«r-at-I«w. 


deliver  or  send  to  the  said  overseerj  a  notice 
signed  by  him  of  his  claim,  according  to  the  form 
of  notice,"  &o.  And  by  sect.  5,  "  the  overseers  of 
the  poor  of  every  parish  and  township  respectively 
shall  on  or  before  the  last  day  of  July  in  every 
year  make  out,  according  to  tlie  form  numbered 
(3)  in  the  said  schedule  (A.),  an  alphabetical  list 
of  all  persons  who  on  or  before  the  20th  of  July 
then  next  preceding  shall  have  claimed  as  afore* 
said,  and  in  every  such  list,"  &o.  By  sect.  40, 
"  where  the  name  of  any  person  inserted  in  any 
list  of  voters  shall  have  been  objected  to  by  the 
overseers,  or  by  any  other  persons,  and  such 
other  person,"  &o.,  the  "  revising  barrister  shall 
then  require  it  to  be  proved  that  the  person  so 
objected  to  was  entitled  on  the  last  day  of  July 
then  next  preceding  to  have  his  name  inserted 
in  the  list  of  voters  in  respect  of  the  qualification 
described  in  such  list,  and  in  case  the  same,"  &o. 
[Lord  CoLKRiDBB,  C  J.— Davies  v.  Hopkins  (3  0.  b'. 
N.  S.  376;  30  L.  T.  Rep.  152)  in  principle  governs 
this  case.]  It  is  submitted  that  that  caso  was 
wrongly  decided. 

Anslie,  for  the  respondent,  was  not  called  upon. 

Lord  CoLEEiDOE,  C.J. — I  am  of  opinion  that  tho 
judgment  of  the  revising  barrister  was  right,  and 
should  be  affirmed.  What  may  be  the  power  of  tho 
court  to  reverse  its  own  decision  I  decline  to  say, 
because  the  decision  on  which  I  base  my  judgmcnk 
is,  in  my  opinion,  a  right  decision.  In  the  presetil 
case  the  objection  raised  against  the  claimant  is  tlntb 
he  did  not  claim  within  the  day  specified  iu  tho 
sects.  4  and  5,  and  the  counsel  for  the  appellant  hag 
argued  that  the  claimant  must  be  one  who  niake:4 
a  claim  within  the  provisions  of  the  Act,  for  that 
if  the  claimant  does  not  follow  the  provisions  of 
the  Act,  he  is  not  a  claimant  within  the  meaning 
of  the  Act,  and  consequently  has  no  right  to  bo 
on  the  list.  No  doubt,  on  the  words  of  sect.  5 
there  is  plenty  of  ground  on  which  to  found  such 
an  argument,  and,  if  that  section  stood  alone,  there 
would  be  considerable  force  in  the  argument ;  bnt 
there  are  other  sections,  especially  sects.  37  and  40, 
which  throw  light  on  that  section  by  showing, 
first,  what  the  revising  barrister  has  to  do  when 
the  claimant  is  not  on  the  list  and  is  objected  to ; 
and,  secondly,  what  he  has  to  do  when  tho 
claimant  is  on  the  list  and  is  objected  to.  Sect. 
37  deals  with  the  case  of  a  claimant  who  is 
omitted  from  the  list.  There  tho  revising  bar- 
rister is  ordered  to  call  on  the  claimant  to  show 
that  he  is  rectus  in  curia,  and  that  before  he  is 
entitled  to  be  placed  on  the  list  he  has  fal- 
filled  all  the  conditions  of  the  various  Acts 
of  Parliament ;  the  revising  barrister  has,  in  the 
words  of  the  section,  to  see  "that  such  person 
gave  due  notice  of  such  his  claim  to  the  said 
overseers,"  words  which  are  omitted  in  sect.  40. 
But  when  "we  come  to  look  at  sect.  40  and  see 
what  is  ordered  to  be  dune  when  persons  are  on 
the  list  and  are  objected  to,  then  all  that  we  find 
the  revising   barrister  is  entitled  to  require  is 

?roof  that  the  claimant  was  entitled  on  the  3lst 
uly  then  next  preceding  in  respect  of  his  qualifi- 
cation described  in  such  list  to  have  bis  name 
inserted  in  the  list.  Changing  the  collocation  of 
the  words,  that  is  the  sense  of  the  section.  This 
anpears  to  me  to  be  a  strong  argument  to  show 
that  the  duty  of  making  the  claim  and  tho  power 
of  the  overseers  are  correlative,  and  that  the 
overseers  are  only  coacerned  with  the  directions 
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of  eeot.  5.  Sach  being  my  opinion  with  rej^ard  to 
these  sections,  I  find  that  in  Davie*  t.  Hopkins 
{uH  tup.),  a  case  in  which  all  these  sections  were 
before  the  court,  the  same  oonclusions  were  come 
to,  and  I  have  therefore  merely  to  say  that  I 
think  Daviet  t.  Hopkiru  was  perfectly  well  de- 
cided, and,  on  the  authority  of  that  case  and  the 
conatmotion  there  placed  on  the  Act,  I  am  of 
opinion  that  the  decision  of  the  revising  barrister 
was  right,  and  shoald  be  affirmed. 

Grove,  J. — I  am  also  of  opinion  that  the  judg- 
ment of  the  revising  barrister  must  be  affirmed, 
and  I  base  my  judgment  on  Davies  v.  Hopkins 
{ubi  sup.).  That  case  is  admitted  to  be  identical 
in  principle  with  the  present.  I  was  struck  with 
the  argument  of  the  appellant's  counsel  founded 
on  sect.  5  of  the  Act ;  and  I  am  not  prepared  to 
say  that  I  should  have  decided  against  bis  con- 
tention without  hearing  counsel  on  the  other  side 
if  it  were  not  for  the  decision  in  Davies  v.  Hopkins. 
The  strength  of  the  argument  is  lessened  by  nects. 
37  and  40,  which  seem  to  point  to  the  31st  of 
July  as  the  date  to  which  the  revising  barrister 
has  to  look  when  considering  the  quahfication  of 
the  claimant,  and  on  which  the  publio  are  in- 
formed of  the  names  of  the  persons  on  the  list  and 
the  claimants.  But  the  argument  has  not  satisfied 
me,  on  any  view  of  these  sections,  that  Davies  v. 
Hopkins  [ubi  sup.)  was  wronglv  decided,  and 
I  gather  from  Hadfield's  case  (L.  Rep.  8  C.  P.  306), 
that  we  must'  be  satisfied  the  previous  decision 
was  clearly  and  manifestly  wrong  before  we 
reverse  it.  I  am  of  opinion,  therefore,  that  the 
decision  of  the  revising  barrister  was  right. 

LmsLiiT,  J. — I  am  of  the  same  opinion.  The 
claim  ought  to  have  been  sent  in  before  the  20th 
July,  instead  of  which  it  was  sent  in  on  the  25th 
July.  This  was  wrone,  abd  the  claimant  not 
having  claimed  in  time  nad  no  right  to  be  on  the 
list ;  so  far  the  case  is  clear.  The  question  then 
arises,  had  the  overseers  power  to  receive  the 
claimtboughnotsentinintimeP  Davies  Y.Hopkins 
(ubi  sup.)  decides  that  they  had,  and  on  a  careful 
review  of  the  sections  of  the  Act,  and  especially 
sect.  37, 1  agree  with  the  conclusions  there  arrived 
at,  and  I  am  of  opinion  that,  though  the  claimant 
had  no  right  to  be  on  the  list,  yet  that  his  sending 
in  the  claim  late  was  an  irregularity  which  the 
overseers  had  power  to  waive. 

Decision  affirmed  ufUh  costs. 

Solicitors  for  the  appellant,  Ellis,  Munday,  and 
Co.,  agents  for  Vizard  and  Go.,  Dursley. 

Solicitors  for  the  respondent,  Jerdein,  agent  for 
Carter,  Newnkam. 


Tuesday,  Nov.  20, 1878. 
(Before  Lord   Colekidgz,   C.  J.  and  Gbots   and 
LiNDUT,  JJ.)  , 

Smith  v.  Wooistox. 
appeal  fkok  xevising  babbisteb. 
Parliament — County  vote — Description  of   quali' 
fying  property — Power  of   amendment — 6   Sr  7 
Vict.  c.  18,  s.  40—28  ^  29  Vict.  c.  36,  s.  6. 
A  revising  barrister  luis  power  to  amend  the  descrip- 
tion of  a  voter's  qualifying  property  by  striking 
out  such  portions  of  it  as  lie  has  parted  with, 
and,  if  what  remains  is  of  sufficient  qualifying 
value  to  confer  the  franchise,  the  voter  is  entitM, 
to  remain  on  the  list. 

(a)  B«port«rI  bjA.  B.  Bistlxsiox,  Esq-.  Banister^t-LBW. 


Appeal  from  the  decision  of  the  revising  banister 
for  the  Northern  Division  of  the  oouuty  of 
Northampton. 

The  case  stated  was  as  follows : — 

At  the  revision  of  the  list  of  voters  for  the 
parish  of  Wellingbonmgh,  the  respondent  duly 
objected  to  the  name  of  the  appellant  being 
retained  on  the  list.  The  objection  was  grounded 
on  the  third  column  of  the  register,  aAd  the 
objection  related  to  the  nature  of  the  interest  of 
the  appellant  in  the  qualifying  property.  The 
name  of  the  appellant  was  on  the  list  of  voters 
for  the  parish  of  Wellingborough. 


Christian 
Kame,  Ac. 

Place  of  Abode. 

Natmwot 

Street,  te.. 
Propertris 

Bmitb,  HeniT 

S3,    Norfolk-rt., 
Sbrftnd,  London. 

Praehold 
land. 

Plot*    ISS, 

1S7, 188,  lae, 

170, 171.  178, 
173. 174, 17C, 
177, 178, 179. 
175,  *75,  476. 
y iotoria 
Estate. 

It  was  admitted  the  appellant  had  parted  with 
all  the  plots  mentioned  as  above  in  the  fourth 
column,  except  plot  476,  end  that  plot  476,  which 
he  retained,  was  freehold  land,  and  of  sufficient 
qualifying  value  to  confer  the  franchise.  The  re- 
vising barrister  was  of  opinion  that  the  freehold 
land  mentioned  in  the  third  column  was  not  the 
freehold  land  now  possessed  by  the  appellant,  and 
that  he  bad  no  power  to  amend  the  fourth  column, 
as  requested  by  the  appellant,  by  striking  out  the 
plots  which  he  had  parted  with  as  aforesaid.  The 
revising  barrister,  therefore,  held  that  the  appel- 
lant was  not  entitled  to  be  retained  as  stated  upon 
the  list  of  voters,  and  expunged  his  name  from  the 
list  of  voters.  If  such  decision  was  correct,  such 
list  as  revised  was  to  remain  without  alteration ; 
if  such  decision  was  incorrect,  the  name  of  the 
appellant,  with  his  address  and  particulars  of  his 
qualification,  was  to  be  added  to  the  revised  list  of 
voters  for  the  parish  of  Wellingborough,  in  the 
northern  division  of  the  county  of  Northampton. 

Gibbons  for  the  appellant — The  notice  of  objec- 
tion was  to  the  third  column,  where  the  nature  of 
the  cinaliScation  is  described  as  freehold,  which  is 
admitted  to  be  correct.  But,  before  the  reTisfng 
barrister,  an  objection  was  taken  to  the  foortit 
column,  which  was  not  objected  to  in  the  notice. 
that  the  appellant  had  parted  with  fourteen  plots 
out  of  the  fifteen  therein  mentioned,  although  the 
remaining  plot  was  sufficient  to  qualify  him.  The 
revising  barrister  was  wrong  to  expunge  thenaime 
from  the  list  on  that  ground.  He  bad  power  to 
amend  the  description  by  striking  out  the  surplus 
plots : 

Bmdtt  T.  Watson,  L.  Eep.  7C.  P.  163 ;  25  L.  T.  Bep. 
N.  S.SOfl; 

Begiatration  Act,  6  Vict.  o.  18,  seot  40.  (a) 
[He  was  stopped  by  the  Court.] 

(a)6i,7  Viot.  c.  18,  sect.  40,  is,  as  far  as  is  material,  M 
follows  :  "  That  the  revising  barrister  shall  oorreot  any 
mistake  which  shall  be  proved  to  him  to  hare  been  made 
in  any  list,  and  shall  ezpmwe  the  name  of  every  person 
whose  qnalifioation,  as  statM  in  any  list,  shall  b«  uanffl- 
oient  in  law  to  entitle  snoh  person  to  vote,  and  also  the 
name  of  every  person  who  shall  be  proved  to  him  to  be 
dead ;  and  wherever  the  christian  name,  or  the  place  ot 
abode,  or  the  natnre  of  thn  qnuliflcaticn,  or  the  looal  or 
other  desoiiption  of  the  property  of  any  person  who  shall 
be  indladed  m  any  laoh  list,  and  the  name  of  the  oooi^y- 
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Horaee  Bntith  f»r  the  respondent. — First, 
where  the  objection  is  to  the  third  column,  both  it 
and  the  fourth  colomn  mnst  be  looked  at  to  ascer- 
tain the  voter's  right  to  be  on  the  register 
{Hiidans  v.  Brown,  2  C.  B.  25) ;  and  in  Souiitt  v. 
atephetu  (6  O.  B.  N.  S.  30,  39;  32  L.  T.  Rep. 
162),  which  was  a  case  of  an  objection  to  the  third 
colnmn,  Byles,  J.  says,  "  I  raad  the  third  and 
fourth  columns  together."  Secondly,  6  &  7  Vict, 
c.  18,  sect  4,  enacts  that  the  overseers  shall  every 
year  publish  a  notice  requiring  all  persons  entitled 
to  vote  in  respect  of  any  property  vrithin  the 
parish  vrho  aluill  not  be  npon  the  register,  and 
also  all  who  "  being  upon  such  register  shall  not 
retain  the  same  qualification  ....  as  described 
in  each  register,  and  who  are  desirons  to  have 
their  names  inserted  in  the  register  about  to  be 
made,"  to  give  to  the  overseers  notice  in  writing 
of  their  claim.  The  appellant  had  parted  with  the 
greater  portion  of  his  land,  and  did  not  "  retain 
the  same    qualification    as    described"    in    the 

I      register,  and  should  therefore  have  made  a  new 

i      dum: 

fartm  v.  flfary,  5  C.  B.  7. 
[Lord  OoLEBiDaE,  G.J. — Had  the  appellant  parted 
with  only  one  plot,  could  the  amendment  not  have 
been  made  P]  No;  he  oogfat  to  make  a  fresh  claim, 
that  attention  may  be  called  to  the  diminution  of 
Ua  property,  and,  if  it  be  insufficient,  objection 
may  be  made.  Othnrwise  one  whose  actual 
qualification  was  doubtful  might,  by  causing  it  to 
Mem  sufficient  on  the  register,  prevent  valid 
objection  being  taken.  Williams,  J.,  in  Burton  v. 
Qiry  {ubi  tup.),  says :  "  The  qualification  on  the 
list  which  has  stood  the  teat  of  public  inquiry  and 
mvestigation  having  ceased  on  the  voters  ceasing 
to  occupy  the  land,  npon  principle  as  well  as  upon 
tile  plain  natural  meaning  of  the  words  of  the  Act, 

\     the  new  occupation  required  a  new  claim." 

Ix)rd  CoLX&iDGE,  G.J. — In  this  case  I  am  not 
i  quite  certain  whether  the  objection  which  appears 
on  the  case  as  having  been  taken  before  the 
lensing  barrister  was  the  objection  which  has 
oeen  argued  before  us.  The  revising  barrister 
esys  that  the  objection  "  was  grounded  on  the  third 
(olnmn  of  the  register,  and  related  to  the  nature  of 
we  interest  of  the  said  Henry  Smith  in  the 
qnalifyina  property."  But  the  third  column  is 
"freehold  land,"  and  the  objection  to  the  nature  of 
the  interest  would  seem  to  have  been,  therefore, 
fl»t  the  land  was  not  freehold,  but  copyhold,  or 
*ome  estate  other  than  freehold.  If  so,  that 
objection  entirely  fails,  the  barrister  himself 
■ying  that  the  nature  of  the  interest  is  rightly 


■Vtenant  thereof,  shall  be  whollr  omitted  in  any  oase 
1^9  the  aame  is  by  this  Act  mreoted  to  be  speoified 
"wnn,  or  of  any  person  wfaoee  name  is  incloded  in  any 
ra*  hjt,  or  his  place  of  abode,  or  the  nature  or  desorip- 
txn  cf  his  ^naUfloatioiu,  shall,  in  the  judgment  of  the 
w^niiW  barrister,  be  insufficiently  described  for  the  por- 
poae  of  beingr  identified,  sneh  banister  ahaU  expnnge  the 
"•ae  of  evety  snoh  person  from  such  list,  nnlees  the 
^tter  or  matters  so  omitted  or  insnffioiently  deeoribed 
MsnppUed  to  the  aatiafaetion  of  suoh  barrister  before  he 
t^  completed  the  revision  of  snoh  list,  in  which 
Me  ba  ahail  then  and  there  insert  the  same  in  snoh  list. 
™to^  always  that,  whether  any  person  shaU  be 
"^wtod  to  or  not,  no  eridenoe  shall  be  grrea  of  any  other 
^jMjsatian  than  that  which  U  dewsribedin  the  list  of 
rows  w^um,  as  the  case  may  be,  nor  shall  the  barrister 
•e  •«  Uberly  to  ohantre  the  description  of  the  qnaMoation 
"  tt^ppeais  in  theW,  axnapt. for  the  purpose  of  more 
^etfiy  oad  aocnrstely  defining  the  Huneijiuid  where," 


described  as  freehold.    I  am  strongly  of  opinion 

that  it  is  not  the  duty  of  a  revising  barrister,  if 
one  objection  is  pointed  ont  by  notice,  to  allow 
another  objection  to  be  taken  before  him ;  because 
the  voter  may  come  prepared  to  meet  the  one  ob- 
jection, and  then  be  surprised  by  another  for 
which  be  is  not  prepared.  But  it  appears  that  the 
real  objection  was  not  to  the  tenancy,  but  to  the 
description  of  the  qualification  in  the  fourth 
colnmn ;  the  description  there  specifies  fifteen 
plots  on  the  Victoria  estate,  and  in  fact  fonrteen 
of  them  had  been  sold.  One  remained  in  the 
voter's  possession,  and  that  one  was  sufficient  to 
confer  the  right  to  vote.  The  revising  barrister  was 
asked  to  amend  the  fourth  column  by  striking  out 
the  numbers  of  the  plots  sold.  He  considered 
that  he  had  no  power,  but,  if  his  decision  was 
wrong,  he  thinks  that  the  list  should  be  so 
amended.  We  are,  therefore,  to  determine 
whether  the  revising  barrister  had  power  to  make 
the  amendment  asked  for,  and  I  am  of  opinion 
that  he  had.  This  is  not  a  case  where  tricks 
have  been  played  on  the  register,  as  Mr.  Horace 
Smith,  in  his  very  able  argument,  suggested 
might  sometimes  h&ppen.  If  there  were  any 
reason  to  suppose  that  the  voter  had  put  a  qualifi- 
cation of  nine-tenths  on  the  register,  when  he 
possessed  only  one-tenth,  and  then  an  objection 
having  been  taken,  he  asked  that  the  correction 
should  be  made,  and  those  circumstances  wera 
brought  to  the  barrister's  notice,  I  should  think  it 
vary  doubtful  whether  he  ought  to  exercise  the 
power  of  amendment.  But  this  case  is  admitted  to 
be  perfectly  bond  fide.  I  think  it  is  difficult  to  draw 
a  precise  line  as  to  the  cases  in  which  the  power 
of  amendment  should  be  exercised ;  but  I  am  of 
omnion  that  it  should  have  been  in  this  case. 
When,  in  the  course  of  the  argument,  I  put  the 
case  of  one  only  of  these  plots  liaving  been  sold, 
Mr.  Horace  Smith,  in  order  to  be  logical,  was 
forced  to  say  that  the  revising  barrister  could 
equally  not  have  struck  ont  the  one.  It  is,  as  I 
have  said,  extremely  difficult  to  draw  the  line 
within  which  the  power  of  amendment  ought  to 
be  exercised,  but  I  think  that  where  no  fraud 
exists,  and  where  the  person  objected  to  retain* 
property  sufficient  to  entitle  him  to  a  vote,  that 
then  anything  inserted  in  the  fourth  column 
beyond  what  be  actually  possesses  may  be  struck 
out  as  surplusage.  I  am  of  opinion  that  the 
amendment  asked  for  was  within  the  power  of  the 
revising  barrister,  and  should  have  been  made. 
This  decision  must  therefore  be  reversed. 

Obove,  J. — I  am  of  the  same  opinion.  The  case 
finds  that  *'  the  objection  was  grounded  on  the 
third  column  of  the  register,  and  the  objection  re- 
lated to  the  nature  of  the  interest  of  the  appellant 
in  the  qualifying  property."  My  attention  has 
just  been  called  to  28  &  29  Vict.  o.  36,  s.  6,  which 
provides  that  no  notice  of  objection  given 
nnder  the  provisions  of  the  7th  section  of  6  & 
7  Vict.  o.  18,  "shall  be  valid  unless  the  ground  or 
grounds  of  objection  be  specifically  stated  therein  ; 
and  this  provision  shall  be  deemed  to  be  suA- 
ciently  satisfied  by  naming  the  column  or 
columns  of  the  list  on  which  the  objector 
grounds  his  objection;  provided  always,  that  if 
the  objection  be  grounded  on  the  third  column, 
then  it  shall  be  necessary  to  state  in  the  notice 
whether  the  objection  relates  to  the  nature  of 
the  voter's  interest  in  the  qualifying  property, 
or  to  the  value  of  the  qoaUfying  property,  or  m 
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[Asm. 


both ;  and  each  of  saoh  last-mentioned  grounds  of 
objection  shall  be  deemed  a  separate  ground  of 
sbjecticn,  as  Tvell  as  any  objection  grounded  on 
any  one  of  the  other  columns."  There  seems, 
therefore,  to  have  been  no  yalid  notice  of  objection 
in  this  case.  Then  as  to  whether  the  case  falls 
within  sect.  40  of  6  &  7,  Yict.  o.  18.  In  Bendle  t. 
WcUson  (ubi  tup.),  Willes,  J.  says:  "  It  is  impossible 
to  say  this  is  a  description  of  another  qualification  ; 
it  is  an  insufficient  description  of  the  claimant^H 
qualification,  not  a  description  of  another  qualifi- 
cation ;  it  is  the  old  description,  which  at  one  time 
was  true.  Then,  as  respects  the  exception, 
'except  for  more  clearly  and  accurately  denning 
the  same,'  the  same  test  applies ;  it  would  be  a 
true  description  to  a  person  who  had  left  the 
street  several  years  back,  and  a  false  one  to  a  per- 
son who  only  knew  the  new  state  of  things.  Then, 
as  to  the  words  '  change  the  description  of  the 
qualification,'  there,  I  think,  '  qualification '  must 
mean  the  nature  of  the  qualification — «.  g.,  free- 
hold— while  the  object  of  a  number  is  to  indi- 
vidualise, and  perhaps,  in  that  sense,  describe.  I 
think  that  throughout,  the  word  '  his  '  governs  the 
meaning,  and  as  the  qualification  is  the  same,  and 
the  description  one  which  might  in  one  sense  be 
true,  inasmuch  as  it  might  indicate  the  house  to 
some  people,  and  there  was  no  falsification  or  in- 
tention to  deceive,  the  revising  barrister  ought 
to  have  amended."  Assuming  here  that  there 
was  no  falsification  or  intention  to  deceive,  and 
that  the  qualification  remained  the  same,  namely, 
freehold,  the  one  plot  retained  by  the  appellant 
was  sufficient  to  qualify  him.  ^id  the  revising 
barrister  power  to  strike  out  the  plots  which  were 
erroneously  appended  to  the  description  of  the 
appellant's  qualification  P  I  think  that  he  had. 
To  put  the  case  suggested  by  the  Lord  Chief 
Justice,  suppose  the  voter  had  disposed  of  an  in- 
significant part  of  his  land,  could  not  the  barrister 
have  amended  P  If  so,  the  amount  of  land  disposed 
of  cannot  alter  has  power  of  amendment,  although 
it  might  afiect  the  exercise  of  his  diacretion. 

LiNDiZT,  J. — I  am  of  the  same  opinion.  The 
statute  28  &  29  Yict.  c.  36,  determines  the  first 
point.  Then  there  remains  the  point  as  to  whether 
power  is  given  to  the  revising  barrister  by  sect.  40 
to  make  the  amendment  asked  for.  Looking  at 
that  section,  I  think  that  the  revising  barrister 
would  have  no  power  to  make  an  amendment 
affecting  the  identity  of  the  property.  Here  the 
claimant  described  the  nature  of  his  qualification 
rightly,  viz.,  as  freehold  land;  he  nusdesoribed, 
or  rather  over-described,  the  amount  of  land,  but 
there  is  no  change  in  its  identity.  That  being  so, 
I  think  the  revising  barrister  h»d  power  to  amend, 
and  was  not  restricted  by  the  words  of  sect.  40, 
"that  he  shall  not  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  in 
the  list,  except  for  the  purpose  of  more  clearly 
and  accurately  defining  the  same."  The  mistake 
amounts,  in  mv  judgment,  to  a  mere  misdescrip- 
tion. The  land  is  described  as  Victoria  Estate, 
which  in  fact  it  is,  and  if  it  has  been  altered  by 
addition  or  subtraction,  yet  the  land  remains  the 
same,  and  it  appears  to  me  the  amendment  might 
in  either  case  be  made. 

Decition  reversed  toithout  eotts. 

Solicitors  for  the  appellant,  Sharman  and 
Jcuik»<m. 

Solicitors  for  the  respondent,  Leinia  and  Indet' 
•tour,  agents  for  ToUer,  Kettering. 


PROBATE,   DIVOEOE,  AND   ADMIHALTT 

DIVISION. 

ADMTKALTY  BUSINESS. 

Tuesday,  llareh  11. 

(Before  Sir  B.  Phillixoiie.) 

The  Cecilie  (a.) 

Bottomry — Maritime  risk — Payment  due  on  arrival 

of  ship. 

An  instrument  by  which  a  captain  hinds  his  ship 

to  pay  a  sum  of  money  for  goods  supplied  within 

"sub  days   aftar  my  arrival,"  means  after  the 

ship's  arrival,  and  is  an  instrument  of  bottomry. 

This  was  an  action  of  bottomry  brought  against 

the   Danish    vessel    Cecilie  to  recover  sums  of 

134L  5s.  8d.  and  1312.  lis.  lOd.,  to  niy  for  yellow 

metal  and  provisions  supplied  at  Hamburg,  the 

payment  whereof  was  secured  by  two  instruments 

in  the  following  form  : 

I  the  nndersigned,  captain  of  the  Daniah  veawl 
named  the  Cecilie,  hereby  ackbowledg:e  for  myself  and  my 
heirs,  the  dnplieate  beinf  valid  as  a  single  acknowledg- 
ment, that  I  am  indebted  to  Mr.  Bith  Bodewalt  for  yellow 
metal  delivered  to  (proviaioiu  and  equipment  of)the  aaid 
vessel  for  the  proaeontion  of  her  voyage  from  HambaiK 
and  Africa  and  back  to  London,  in  the  snm  of  3684  marla 
and  50pf.  (8739  marks  and  85pi.),  wherefore  I  pledge  my 
ship  and  appnrtenauoes,  and  bind  myself  to  pay  the  above 
stun  within  six  days  after  my  arrival  in  London,  or 
wheresoever  I  may  pnt  in,  said  payment  to  be  promi>t  and 
nnoontested,  according  to  the  law  of  exchange  in  all 
parts.— Hamburg,  Jidy  13,  1878.  (Signed)  N.  S. 
Thooebsxh,  Master  of  tlie  schooner  Cecilie. 

These  documents  were  indorsed  byUr.  Bodewalt 
to  Elliot's  Metal  Company  (Limited),  who  now 
sued  as  indorsees.  Certain  persons  who  had  sup- 
plied necessaries  to  the  ship,  other  than  the  above, 
disputed  the  payment  on  the  ground  that  the  said 
instruments  were  not  bottomry  bonds,  as  they 
showed  no  maritime  risk,  and  therefore  gave  no 
priority  to  the  plaintiff. 

Butt,  Q.C.  and  Hodgson  for  the  plaintiff.— In 
Simondt  ▼.  Hodgson  (3  B.  A  A  50),  which  was  an 
action  on  a  policy  of  insurance  on  bottomry,  the 
words  on  the  instrument  of  bottomry  were,  "  I 
bind  mvself,  my  ship,  her  apparel,  tackle,  kc.,  as 
well  as  her  present  ireight  and  cargo,  consistine, 
Ac.,  to  pay  to  B.  the  above-mentioned  sum,  with 
12  per  cent,  bottomry,  premium,  &c.,  and  I  do 
hereby  bind  myself,  the  said  schooner,  brig,  Ac.,  to 
full  and  complete  payment  of  the  said  sum,  with 
all  charges  thereon,  in  eight  days  after  my  arrival 
at  the  afore-mentioned  port  of  London  ;  and  1  do 
hereby  make  liable  the  said  vessel,  her  freight, 
and  cargo  whether  stie  do  or  do  not  arrive  at  the 
above-mentioned  port  of  London ; "  and  Lord 
Tenterden,  delivering  the  said  judgment  ef  the 
Exchequer  Chamber,  held  that  the  words  "  eif^i 
days  after  my  arrival"  means  after  the  ships 
arrival,  and^hat  such  words  show  that  the  lender 
takes  on  himself  the  risk  of  thq  voyage.  The  only 
difference  between  that  case  and  this  is  that  here 
there  is  no  bottomry  premium  mentioned ;  but  that 
is  not  essential ;  the  assumption  of  the  risk  is  all 
that  is  necessary : 

The  ElvU,  27  L.  T.  Eep.  N.  S.  664;  1  Asp.  alar. 

I«w  Cas.  472. 

Clarkson  for  the  interveners. — ^The  bond  was 

given  at  the  commencement  of  the  voysge  apa 

not  during  the  voyage  for  its  necesaities :  this, 

and  the  fact  of  their  being  no  maritime  preminm 

*~(a)  Bepsrtel  by  3,  P.  Aspikaxl  and  F.  W.  Baixxs,  Esqi*« 
Banitten-at-Law. 
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•rertrongevidenoe  of  the  ingtmment  not  being 
intended  to  be  a  bottomry  bond. 

Sir  B.  Philumore. — I  am  satisfied  that  these 
are  bottomry  bonds,  and  I  pronounce  for  their 
nlidity.  They  will  bear  4  per  cent,  interest  from 
the  date  of  their  becoming  dae. 

Solicitors  for  the  plaintiff,  Harritoni. 

Solicitors  for  the  interveners,  Thomat  Oo<fper 
and  Co. 


Twday,  March  11. 

Tex  OoNnDEXCE ;  Tax  Svsait  Euzabbth.  (a) 

County  Court  AdmiraUy  appeal — Mode  of  hearing 

— No  notes  of  evidence —  Wilne»»e»  in  appeal. 
In  am  Admiratty  appeal  from  a  County^  Oovrt, 
wnder  the  Oowity  Court*  AdmiraUy  Jwriedielion 
Ad  1868>  where  there  are  no  ehorthand  writer'* 
neie*  of  the  evidence,  and  no  notes  taken  by  (&6 
judge  of  {he  Gotmty  Court  caaHablefor  the  pur- 
pose 0/  appeal,  the  High  Court  (AdmiraUy  Di' 
vision)  unU  order  the  appeal  to  be  heard  on  vivd 
voce  evidence. 
This  iras  an  appeal  from  the  County  Cotirt  at 
Fortsmoath  in  croas  aotions  of  collision  brought 
reapectirely  by  the  owners  of  the  Susan  Elizabeth 
•Rainst  the  Oonfidenee,  and  by  the  owners  of  the 
OoHjidenee  against  the  Busan  Migabeth.  The 
aetions  were  tried  together  at  Portsmouth  on  12th 
Bee.  1878,  and  judgment  given  for  the  owners  of 
the  Buaan  Elizabeth  in  both  actions;  and  the 
owners  of  the  Confidence  appealed  nnder  the 
Goonty  Conrt  Admiralty  Jurisdiction  Act  1868, 
aecL  26.  At  the  hearing  there  was  no  shorthand 
writer,  and  in  order  to  bring  the  evidence  before 
!  the  High  Court  on  appeal  the  appellants  applied 
to  the  County  Conrt  judge  for  a  copy  of  his  notes 
of  the  endenoe.  The  Connty  Court  judge  refused 
to  supply  snoh  copy  upon  the  grounds  that  he 
was  not  aware  that  he  was  bound  to  do  so,  that 
he  had  not  been  asked  by  counsel  at  the  hearing 
to  take  any  note  of  any  points,  and  that  the  notes 
I  he  had  taken  were  only  short  notes,  and  not  of 
I  any  nae  for  the  purposes  of  appeal.  At  the  hear* 
isg  the  County  Court  j  ndge  was  asked  by  oonnsel 
for  the  appellants  to  state  his  reasons  for  his 
judgment,  but  he  declined  to  do  so. 

The  case  now  came  before  the  High  Court  on 
OMtion  to  direct  the  mode  of  hearing  the  api>eal. 

/■  P.  AspinaU,  for  the  appellants,  having  stated 
the  above  facts,  asked  that  the  case  should  be  re- 
heard on  appeflj  by  means  of  mvd  voce  evidence. 
By  the  General  Orders  made  in  1869,  under  the 
Connty  Conrts  Admhvlty  Jurisdiction  Act  1868, 
there  is  provision  made  (rule  32)  for  the  evidence 
of  witnesses  being  taken  down  by  a  shorthand 
writer,  and  the  transcript  has  always  hitherto  been 
wed  on  appeal.  This  rule,  however,  has  been 
omitted  in  ttte  Consolidated  Connty  Conrt  Orders 
«nd  Bales  1875,  and  conseouently  there  is  now  no 
provision  by  means  of  whion  the  parties  can  bring 
the  evidence  before  the  Appeal  Court  except  the 
judge's  notea,  which,  according  to  the  jndge's 
statement,  wontd  be  useless.  The  only  mode  of 
hearing  the  appeal  is  therefore  to  rehear  the  ovi- 


B.  C.  Clarkson,  for  the  respondents,  contended 
•hat  the  jndge's  notes  ong;ht  to  be  procured  before 
My  order  as  to  hearing  witneaBOS  wag  made. 

(•)  lepoctad  by  J.  F.  Asnxxu.  ud  F.  W.  Siios,  Eaqn., 
BuTlaten-at-I«ir. 

ToL  XL.,  N.  8.,  1013. 


Sir  B.  PaiixmoBE. — ^I  shall  order  the  appeal  to 
be  heard  on  vivd  voe»  evidence,  bnt  the  parties  are 
at  liberty  to' procure  the  jadge's  notes  if  they  can ; 
and,  if  on  their  being  procured  it  appears  they  are 
of  any  nse  for  the  purposes  of  appeal,  the  respon- 
dents can  apply  again  to  the  court  to  make  such 
nae  of  the  notes  as  they  can,  or  to  set  aside  this 
order. 

Solicitors   for  the  appellantM,  Pritehard  and 

SOTIS. 

SolicitoTB  for  the  respondents,  Lowlesi  and  Co. 


S^nijfcmz  (fart  of  Jiibicatttre. 

— *■ — 

COURT  OF  APPEAL. 

SITTINGS  AT   LINCOLN'S  INN. 

Dee.  6,  7,  and  9, 1878.  and  March,  22  1879. 

(Before  Jairs,  Bagoaixat,  and  Thxsioes,  hJ}.) 

AnOIUrBT-GBHKKAL  V.   BiPHOSFHAISD   G0ANO 
COMFABT    (LnOTED).  (a) 

Sighway— Agreement  to  dedicate  to  ptMie — No 
actual  dedication — Purchaser  for  value  wiOiout 
notice — Leasee — Evidence  of  dedication — High- 
way  Aet(b^6  Will.  4,  c  50). 

B.,  tcho  was  in  possession  of  certain  land  under  an 
agreement  for  a  lease,  entered  into  an  agreement 
with  the  vestry  of  the  parish  in  which  the  land 
was  situate,  whereby  the  vestry  consented  to  a 
proposed  diversion  by  B.  of  a  public  footpaUi 
which  crossed  the  umd  on  condition  that  he 
should  make  a  certain  new  roadwcvy  and  throw 
it  open  to  the  p*Mie.  The  footpath  toas  diverted 
{an  order  audorising  its  diversion  having  been 
obtained  from  the  court  of  quarter  session*  tn 
accordance  with  the  provisions  of  the  Highway 
Act,  5^6  WiU.  4,  c.  50,  but  the  proposed  new 
roadway  was  not  mentioned  to  the  court)  and  the 
new  roadway  was  made. 

A  lease  of  the  land  toM  tubtetptenUy  exeeuied  to 
B.,  the  land  being  deseribed  t»  the  lease  by  the 
reference  to  a  plan,  on  which  the  roadway  was 
marhed  "private  road,"  and  being  devised  "  sub- 
jeel  to-  the  existing  rights  of  way  "  over  it.  R. 
assigned  the  Uaae  to  a  company,  and  if  aflet' 
wards  becaimis  vetted  in  W.,  a*  an  a»*ignee  for 
vaZtM  without  notice  of  the  em*tenee  of  any  puilie 
right  of  way  over  the  Umd,  and  from  him  it 
pa*»ed  to  the  defendant*,  whom  the  preeent  infor- 
motion  and  *uU  sotyht  to  restrainfrom  obstruct- 
ing the  nete  roadway  .- 

Held,  thtU,  if  there  had  been  an  actual  dedication 
of  the  roadway  to  the  public  {which  the  court  held, 
on  the  evidence  there  had  not  been),  the  public 
would  have  been  entitled  to  have  kept  it  open 
against  all  persons,  whether  they  took  with  notice 
of  the  existence  of  the  highway  or  not;  {hat  the 
making  of  the  new  road  could  not,  under  the  pro- 
visions of  the  Highway  Act  (5^6  WiU.  4,  e.  50), 
be  made  a  condition  of  the  diversion  of  the  old 
foothpath,  and  the  puhlie  could  not  be  parties  to 
ike  arrangement  made  between  B.  and  the  veetry 
of  the  parish,  and  that,  although  there  was  a 
moral  obligation  on  B.  to  make  and  throw  open 
the  new  roadway  to  the  public,  and  an  animus 
dedimndi  on  his  part,  thai  could  lead  to  no 
(a)  Seportad  by  H.  Fiat,  Esq.,  Baixiator-at-law. 
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infereuee  of  an  actual  dedication  so  at  to  hind  a 

purehaierfor  value  unthout  notice. 
Deeition  of  Fry,  J.  affirmed  on  tUghUy  different 

gromnde. 
(^mre,  w^eiifr  there  can  be  a  dedication  of  a  high- 

vtay  to  the  public  by  a  leesee. 
This  waa  an  appeal  from  a  deoision  of  Fry,  J. 
The  hearinf;  in  the  court  below  is  reported  in  38 
L.  T.  Bep.  N.  S.  941,  -where  the  facta  of  the  case 
and  the  judgment  appealed  from  are  snfiSciently 
stftted. 

Baoehaw,  Q.C.,  North,  Q.C.,  and  Speed  for  the 
appellant. 

Fieeher.  Q.G.,  FatcheU,  Q.C.,and  Kingdon  for  the 
respondent. 

The  following  cases  and  anthorities  were  cited : 

PhillipB  T.  PMHij>«,  5  h.  T.  Eep.  N.  S.  «5S  ;  4  De  G. 
F.  *  J.  208 ; 

Hifhway  Act  (5  &  6  Will.  4,  o.  SO),  as.  84,  85 ; 

Seberte  t.  Hunt,  15  Q.  B.  K.  8. 17  ; 

Dooaeton  r.  Payne,  2  Sm.  Lead.  Cm.  0th  edit.  p. 
147; 

Sig.  T.  WOeon,  18  Q.  B.  N.  8. 3i8 ; 

Woody.  Veal,  5  B.  &  Aid.  454; 

Bex  T.  Barr,  4  Camp.  16 ; 

Dmvtt  V.  SawHnt,  4  L.  T.  Bep.  N.  S.  288 ;  8  C.  B. 
N.  &  8M ; 

Uer'eer  t.  WooigaU,  21 L.  T.  Bep.  If .  S.  458 ;  L.  Bep. 
5  d.  8.26; 

Artuild  T.  Slater,  L.  Bep.  6  Q.  B.  433 ; 

Arnold  t.  flolirooi;,  28  L.  T.  Bep.  N.  8.  23 ;   L.  Bep. 
8  Q.  B.  97. 

Our.  adv.  miU. 
March  22.— Teesigbr,  L.J.  now  deliTered  the 
following  written  judgment  of  the  court. — The  de- 
fendants to  this  information  and  bill  are  the  occa- 
plerB  of  certain  lands  situate  in  the  parish  of  East 
wreenwich,  onder  an  agreement  for  a  lease  made 
between  one  Christopher  Wegnelin  and  certain 
persons  carrying  on  business  as  guano  merchants 
Bnder  the  firm  of  Messrs.  Mockford  and  Co., 
and  the  benefit  of  which  agreement  was  in 
Not.  1873  transferred  by  Mockford  and  Co.  to 
the  defendants,  the  Biphosphate  Ghiano  Com- 
panj.  Wegnelin  himself  was  entitled  to  the 
lands,  aa  assig^nee  from  the  Agra  Bank  (Limited) 
and  Wilkinson  Dent,  of  a  lease  dated  the  14th  May 
1866,  by  which  the  trustees  of  Morden's  College 
let  the  lands  to  Theophilns  Alexander  BItJcely 
for  eighty  years  from  tbe  25th  Uaroh  1864.  That 
lease  was  assigned  by  Blakely  to  a  company  called 
the  Blakely  Ordnance  Company  (Limited),  and  by 
that  company  to  the  Agra  Bank  and  Dent.  The 
object  of  the  information  and  suit  is  to  restrain 
the  defendants  from  obstructing  a  oertain  road  made 
upon  the  lands  occupied  by  the  defendants,  and 
communicating  at  one  end  with  the  river  Thames, 
and  at  the  other  with  a  pnblio  footpath,  and  which 
road  it  is  aHeged  is  either  a  pablio  highway  or  road 
which  the  defendants,  by  virtue  of  their  privity  in 
«state  with  Blakely,  the  original  lessee,  were  bound 
by  agreement  to  keep  open  to  the  public.  Upon  the 
bearing  before  Fry,  J.,  he  decided,  first,  that  there 
had  been  no  dedication  of  the  load  to  the  pnblio ; 
Mid,  secondly,  that  assuming  an  agreement  such  as 
was  alleged  between  the  vestry  of  Greenwich  and 
Blakely  to  have  besB  proved,  and  to  be  valid,  it 
oonid  not  be  enforced  against  the  defradanta,  on 
the  ground  that  neither  the  Blakely  Ordnance 
Company  nor  the  Agra  Bank  and  Dent  were 
affected  with  notice  of  the  agreement,  and  conse- 
quently that  Wegnelin,  even  if  he  himself  bad 
notice,  took  his  assignment    unfettered  by  the 


agreement.  Judgment  was  accordingly  given  for 
the  defendants.  Upon  the  appeal  it  has  been 
objected  by  the  appellants  that,  locking  to  the 
pleading.s,  the  fact  of  notice  was  not  pot  in  issoe 
by  the  defendants,  except  as  regards  Wegnelin, 
and  that  the  learned  judge  was  not  jnstified  in 
deciding  the  case  upon  the  want  of  notice  to 
persons  prior  in  title  to  Wegnelin.  We  are  of 
opinion  that  the  objection  is  a  well-founded  one.  The 
defence  of  a  purchase  without  notice  is  one  which 
ought  to  be  specifically  alleged  as  well  as  proved 
by  those  who  rely  upon  it.  In  this  case,  on  the 
contrary,  the  defence  as  alleged  in  paragraph  37 
of  the  answer  is  strictly  ooofined  to  Wegnelin's 
want  of  notice,  and  while  Wegnelin  himself  made 
an  afiSdavit  in  verification  of  that  defence,  no 
attempt  was  made  on  the  part  of  the  defendants 
to  carry  their  evidence  further.  The  objection, 
too,  is  one  of  substance,  for  the  absence  fWim  the 
pleadings  of  any  issue  as  to  notice,  except  as  re- 
gards Wegnelin,  would  naturally  put  the  informant 
and  plaintiff  off  their  guard,  and  prevent  their 
offering  any  evidence  beyond  that  bearing  on  the 
Question  raised  by  the  pleadings.  And,  in- 
aeed,  it  would  appear  that  the  evidmoe  in 
relation  to  this  point  waa  limited  oa  bodi 
sides  to  the  question  so  raised.  Bnt  al- 
thongh  we  think  that  the  particular  gion^ds 
taken  by  the  learned  judge  npon  this  part  of  the 
case  were  not  properly  open  to  him,  we  are  of 
opinion  at  the  same  time  that  his  jiidgnMot  on 
this  branch  of  the  case  may  be  supported  upon 
the  groond  of  want  of  notice  in  Wegnelin.  The  my 
in  whidi  it  is  attempted  to  affect  nim  with  notice 
is  by  showing  that  upon  the  plan  prepared  tar  the 
sale  by  auction,  and  by  reference  to  which  iie  pa^ 
chased,  the  road  in  question  appears  as  teriMwating 
at  the  river  Thames  at  a  point  marked  "Ferry  inm 
Blackwall  Stairs,"  and  it  is  contended  tlutt  this 
indicated  to  all  intending  purohasera  that  the  road 
leading  to  the  river  was  in  whole  or  in  part  a 
public  one.  But  the  answer  to  this  contention  is, 
first,  that  no  ferry  in  the  leg^  sense  of  the  term, 
and  no  regular  ferry  in  the  popular  sense  of  the 
term,  really  existed ;  secondly,  the  road,  a  part  of 
which  is  claimed  as  public,  is  marked  grenerally  in 
the  plan  as  a  private  road,  and  consequently  then 
is  nothing  to  indicate  to  the  purchaser  aaytinng 
more  than  that  a  private  nwd  existed,  and  that 
persons  entitled  to  use  it  might  be  ferried  across 
the  river  to  and  from  BlackwalL  We  would  add 
that  the  lease  to  Blakely,  if  inspected  by  the  pur- 
chaser, would  give  still  less  indication  of  any 
public  right  having  been  created  over  the  road  in 
question,  for  upon  the  plan  attached  to  that  lease 
the  very  part  of  the  road  claimed  as  public  has 
writt'm  npon  it  the  words  "  private  road."  Con- 
sequently, although  the  lease  was  made  subject  to 
all  rights  of  way,  and  a  purchaser  might  be  held 
affected  with  notice  of  ways,  not  shown  on  the 
plan,  bnt  really  ezistinf^,  he  could  hardlv  be  aud 
to  be  affected  with  notice  that  a  road,  which  at 
the  date  of  the  lease  was  a  mere  paper  road,  and 
marked  on  the  plan  as  private,  was,  in  fiuit, 
public.  Being  of  opinion  that  Mr.  Wegnelin  was 
a  purchaser  without  notioe,  it  becomes  unneces- 
sary to  consider  whether  or  no  the  vestrjr  of 
Greenwich  were  compelled  to  contraot,  and  did  i" 
point  of  fact  and  law,  contract  with  Captain 
Blakely  for  the  formation  by  him  of  the  road  in 
question.  But  the  question  remains :  waa  there  a 
dedication  of  the  road  to  the  public ;  for,  if  so, 
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the  pnblie  are  entitled  to  have  it  kept  open 
■gkinst  all  persona,  whether  they  took  with 
notice  of  the  existence  of  the  highway  or  not. 
This  qnestion  appears  to  have  been  almost  passed 
over  in  the  court  below,  where  the  agreement  was 
made  the  foundation  of  the  present  appellants' 
claim,  and  the  subject  of  the  learned  judge's 
deciaioB.  In  this  ooort  it  has  formed  the  pro- 
minent feaiture  of  discussion,  and  being  soffi- 
cientlj,  although  not  very  definitely,  nosed  by 
the  pleadings,  must  be  decided  upon.  The 
argument  has  raised  an  important  point  of 
law  with  reference  to  the  power  of  a  lessee  to 
dedicate,  at  least  as  against  himself  and  his 
•Bugnees,  a  highway  to  the  public;  but  that 
point  oan  only,  as  a  matter  of  necessary  decision, 
arise  after  the  court  is  satisfied  that  the  evidence 
establishes  such  a  contract  on  the  part  of  the 
lessee  on  the  one  hand,  and  the  public  on  the 
other,  as  would  if  the  lessee  were  an  owner  in  fee 
amount  to  proof  of  dedication  in  fact.  We  pro- 
ceed, thorerore,  to  consider  the  eridenoe,  but 
before  doing  so  would  first  oall  attention  to  the 
allegations  of  the  parties  in  their  respectiTe  plead- 
ings. In  paragraph  11  of  the  amended  informa- 
tion and  bul  of  complaint,  the  appellant's  case  is 
thns  alleged:  "In  pursnaooe  of  the  said  order 
(ihe  order  made  by  the  court  o^  quarter  sessianB 
OD  the  fith  Afta  1865),  and  in  part  performance 
of  the  said  agreement  in  that  behalf,  the  said 
Theophilos  Alexander  Blakely  diverted,  turned, 
and  stopped  up  the  said  public  highway  or  foot- 
way in  the  manner  proposed  and  agreed  as  afore- 
said, and  he  cansed  a  new  footway,  not  leas  than 
Sen  feet  in  width,  to  be  made  as  shown  on  the  said 
plan,  in  lien  of  so  much  of  the  said  old  pnbUo 
highway  or  footway  as  was  stopped  up,  turned 
and  diyerted  as  aforesaid;  and  he  erected  and 
bnilt,  or  oansed  to  be  erected  and  built  upon  the 
said  pieoe  or  parcel  of  lead  to  agreed  to  be  de- 
mised to  him  as  aforesaid,  and  orer  part  of  the 
site  of  the  said  public  fbotpath,  a  factory,  an 
eMine  and_  b<ttler  house,  a  smith's  shop  and 
oflSce ;  and  in  pursuance  of  his  said  agreement  in 
that  behalf,  be  oansed  a  new  road  forty  feet  in 
width  to  be  made  on  and  over  the  said  land  to 
the  waterside  between  the  plaoas  marked  with  the 
letters  D  and  E  respectively  on  the  aaid  plan, 
and  threw  open  and  dedicated  such  new  road  to 
(he  pid>lic  as  be  had  agreed  to  do,  and  the  aaid 
»«w  road  was  thenceforth,  that  is  to  say  from  the 
year  186&,  need  by  the  parishioners  oftbesaidparish 
of  Eaat  Greenwich  and  by  the  public  generally, 
as  a  pnblie  highway  to  ami  from  the  river  Thames 
witbont  interruption,  until  it  was  obstructed 
■ad  blodced  up  by  the  above-named  defendants, 
we  Biphosphate  Gnauo  Company  (Limited)." 
That  case  is  met  by  the  defendants  in  paragrafji 
19  vt  the  answer,  which  is  as  follows :  "  We  cannot 
say  to  our  knowledge,  information,  belief,  or  other- 
wise, whether  the  said  Theophilns  Alexander 
Blakely  did  or  did  not  caase  a  new  n>ad,  and 
whether  or  not  forty  feet  in  width,  to  be  made  on 
and  over  the  said  land  to  the  waterside,  between 
the  places  marked  with  the  letters  D  and  E 
ie^>ectiTely,  on  the  said  plan.  However,  speak- 
ing to  the  best  of  our  knowledge,  information, 
•M  belief,  we  deny  that,  if  this  was  the  case,  he 
ud  so  in  pursuance  of  any  such  agreement  as  in 
mt  behalf  aUe^ed  in  the  said  information  and 
Ml,  or  that  he  did  in  &kOb  throw  open  or  dedicate 
■nch  new  road  to  the  public,  as  he  is  alleged  to 


have  agreed  to  do,  or  that  the  said  alleged  new 
road  was  thenceforth,  that  is  to  saj  from  the  year 
1865,  or  from  any  other  time,  or  in  fact  has  been 
nsed  by  the  parishioners  of  the  said  parish  of  East 
Greenwich,  or  by  the  pnblie  generally,  as  a  public 
highway  to  and  from  the  river  "niames  without 
interruption  until  it  was  obstructed  and  bl6oked 
np  as  in  the  said  information  and  bill  in  that 
behalf  alleged,  for  vre  say  that  no  other  road  than 
such  private  road  as  herein  mentioned  has  ever 
existed  over  the  premises,  and  we  insist  that, 
having  regard  to  the  limited  interest  of  the  said 
Theophilns  Alexander  Blakely,  he  conld  not,  with- 
out the  consent  of  both  the  said  trastees  of  Morden 
College,  and  also  the  Charity  Commissioners  for 
England  and  Wales,  dedicate  any  snch  road  to  the 
pnblie,  and  in  Hust  he  did  not  make  any  such  dedi- 
cation. However,  we  admit  that  a  private  road 
has,  as  aforesaid,  for  some  time  existed  from  the 
entrance  to  the  property  to  the  rirer  side,  in  or 
nearly  in  the  direction  marked  in  the  said  plan,  bat 
the  defendants,  the  company,  insist  that  tney  have 
a  right  to  stop  up  and  put  a  fenoe  aoraas  any  anch 
part  of  the  same  private  road  as  is  north  of  the 
ditch  mentioned  in  paragraph  5  of  our  answer, 
provided  that  they  do  not  interfere  with  the  path- 
way, A  D  G"  (a  footway).  These  being  the  allega- 
tions of  the  parties,  the  evidence  for  the  informant 
and  plaintifib  was  as  follows :  In  the  first  place,  the 
proceedings  between  Captain  Blakely  and  the 
Vestry  of  Greenwich  in  1884,  were  proved,  and 
from  those  proceedings  it  appears  that  in  the 
clearest  and  most  unmistakable  terms  Captain 
Blakely,  as  an  indacemqnt  to  the  (Greenwich 
▼estry  to  consent  to  the  deviation  inland  of  a 
public  footpath,  which  ran  along  or  near  to  the 
Dank  of  the  river  Thames,  had  stated  that  he  pro- 
posed and  intended,  if  the  old  footway  were  stopped 
np  and  diverted  in  another  line  proposed  by  oim, 
to  give  and  make  a  new  roadway  to  the  waterside 
forty  feet  in  width  between  the  places  marked 
with  the  letters  D  and  E  respectively  on  a 
certain  plan  referred  to,  and  to  throw  the  same 
open  to  the  public.  Tfae  voitry,  in  equally  dear 
and  unmistakable  terms,  made  their  asMUt  to 
the  proposed  diversion  of  the  old  footway  aubjeot, 
amon^t  other  things,  to  the  proposed  new  road- 
way being  formed  and  thrown  open  to  the  public, 
with  free  access  to  and  from  the  river  Thames  to 
the  full  extent  of  the  said  width  of  forty  feet. 
This  fact  is  undoubtedly  a  most  important  start- 
ing  point  for  the  appellants.  It  establishes,  at 
the  very  least,  a  moral  obligation  upon  Oapt. 
Blakely  to  make  and  throw  open  to  the  pobiie 
the  road  in  question,  and  it  indicates  in  the 
strongest  manner  that  conld  well  be  conceived, 
the  existence  on  his  part  at  the  time  of  the  ani- 
mus dedieandi.  It  tends,  therefore,  to  strengthen 
and  give  point  and  force  to  any  evidence  of  user 
by  tfao  public  of  the  road  when  made.  But  it 
must  not  be  pressed  too  far.  Tfae  public  were  not 
and  could  not  be  parties  to  she  barg^n.  The 
making  of  the  road,  though  an  inducement  to 
the  veiitry  to  consent  to  the  diversion  of  the  foot- 
path, was  not  and  could  not,  looking  to  the  pro- 
visions of  the  Highway  Act  (5  A  6  Will.  4,  c.  50),  be 
made  a  condition  of  such  diversion.  The  arrange- 
ment was  not  even  put  before  the  court  of  quarter 
seBsions,  which  under  the  Highway  Act  bad  to 
approve,  and  did  approve,  of  the  diversion  solely 
npon  the  considoration  of  the  advantages  of  the  sub- 
stituted footpath,  and  those  advantages  the  public 
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have  attained.  The  bargain  between  Gapt. 
Blakely  and  the  vestry  may,  in  short,  explain 
doubtful  acta,  but  it  cannot  remove  the  necessity 
of  proof  that  the  road  in  question  has  been  in  fact 
thrown  open  to  the  public  and  used  by  them,  for 
without  such  proof  the  existence  at  one  time  of 
the  ontmu*  dedieandi,  however  clearly  established, 
can  lead  to  no  inference  of  a  dedication.  [His 
Lordship  examined  the  evidence  upon  the  alleged 
dedication  of  the  road  to  the  public  and  the 
public  user  of  the  road,  commenting  upon  its 
vagueness  and  insufficiency,  and  then  proceeded :] 
It  seems  to  us  that  the  result  of  the  evidence  fully 
aooonnts  for  the  little  reliance  plaoed  in  the  court 
below  upon  proof  of  any  dedication  to  the  public. 
We  cannot  think  that,  giving  the  fullest 
weight  to  the  intention  to  dedicate  evinced 
in  1864,  when  the  arrangement  with  the  vestry 
was  made,  it  is  reasonable  to  hold  upon  sucn 
vagne  and  unsubstantial  evidence  as  that  adduced 
on  the  part  of  the  appellants  that  snch  intention 
was  actually  carried  out.  In  order  to  constitute 
a  dedication  binding  upon  the  owner  of  the  land, 
it  is  not  necessacy  to  prove  that  the  parish  in 
which  the  road  alleged  to  be  dedicated  is  situate 
has  taken  to  the  road  so  as  to  be  liable  to  repair 
it ;  but,  looking  to  the  importance  attributed  in 
1864  to  the  promised  road  by  the  vestry  of  East 
Greenwich,  an  additional  argument  against  any 
dedication  having  existed  in  the  present  case  is  to 
be  found  in  the  fact  that  after  1864  the  parish 
never  repaired  or  interfered  in  any  way  with,  and, 
OS  far  as  is  shown  by  the  evidence,  never  raised  in 
any  shape  or  form  the  question  of  the  road  which 
their  officer  now  claims  for  the  public.  The  affi- 
davits of  Alfred  David  Lewis,  William  Henry 
Welch,  Henry  Johnson,  Benjamin  Wood,  and 
John  Wra.  Atkins,  filed  on  behalf  of  the  defend- 
ants, explain  the  character  of  such  user  as  there 
has  been  of  any  way  from  the  Thames  over  the 
defendants'  land,  and  farther  strengthen  the  view 
that  neither  as  regards  the  certainty  of  the  way 
used  or  the  persons  nsing  it,  has  there  been  any 
each  nser  as  is  properly  required  to  create  a 
public  right  of  way.  Such  rights  have  been  held  in 
some  cases  to  have  been  acquired  by  user  of  not 
many  years'  continuance,  but  in  those  cases  the 
way  itself  has  been  clearly  defined  and  the  charac- 
ter of  the  nser  left  no  doubt  as  to  the  intention  to 
dedicate  by  the  Ofraer  of  the  land  over  which  the 
way  ran,  and  the  assertion  of  right  on  the  part  of 
the  pabUc ;  but  here  everything  is  left  vague  and 
uncertain.  Time,  place,  termini,  extent  of  user, 
persons  using,  and  all  matters  requiring  clear 
proof,  are  either  scarcely  proved  at  all,  or  are  even 
proved  in  a  manner  unfavourable  to  the  inference 
of  the  existence  of  a  public  right,  and  we  are  of 
opinion  that  the  appellants  have  failed  to  make 
out  any  title  to  relief,  and  that  the  appeal  should 
be  dismissed  with  costs. 

Jaues,  L.  J. — ^The  question  whether  there  can  be 
a  dedication  of  a  highway  to  the  public  by  a  leesee 
we  have  left  untoaobed,  to  be  dealt  with  when  it 
arises. 

Appeal  accordingly  dismissed  with  costs. 

Solicitor  for  the  appellants,  W.  Bristoio. 

Solicitor  for  the  respondents,  Mark  Shephard. 


Friday,  Feb.  28. 
(Before  Jessbl,  M.B.,  Jakes  and  Brauwbll,  L  JJ.) 
Be  The  Stakhope  Silkstohe  Collibrcks  Goxpahi 

(Liicited).  (a) 
Oompany — Winding-up — Secured     creditor — Gar- 
nishee  order  not  served  tiU  after  the  c-.immenee- 
ment  of  wiruUng-np — Bankruptcy  Act  1869,  m. 
12, 14,— Companies  Act  1862,  «.  163— /uiicoAtrs 
Act  187l>,  s.  10— Rules  of  CouH1875,  Order  XLV., 
rr.  1,2,  3. 
A  creditor,  who  before  the  presentation  of  a  petition 
for   the    winding-up  of  a  company  obtains  a 
garnishee  order  nisx  against  a  debtor  to  the  com- 
pany,  but  does  not  serve  the  order  on  the  gar- 
nishee until  after  the  presentation  of  the  winding- 
up  petition,  is  not  a  secured  creditor  within  tia 
meaning  of  the  12th  and   lith    seiUions  of  the 
Bankruptcy  Act  1869,  the  provisions  of  which  Act 
with  regard  to  the  respective  rights  of  secured  and 
unsecured  creditors  are  now,  by  tlte  10th  sedion 
of  the  Judicature  Act  1875,  made  applicable  in  the 
winding-vp  of  companies  under  the  Ojinpanies 
Acts  1862  and  1867. 
Decision  of  Fry,  J.  reversed. 
This  was  an  appeal  from  a  decision  of  Fry,  J. 
The  facts  were  briefly  as  follows : — 
On  the  16th  Got  1878  the  Sheffield  Waggon 
Gompany  recovered  judgment  against  the  Stan- 
hope Silkstone  GoUieries  Gompany  (Limited),  for 
16841. 

On  the  22nd  Jan.  1879,  the  judgment  being  still 
in  part  unsatisfied,  the  Sheffield  Waggon  Com- 
pany obtained  a  garnishee  order  nisi  against  the 
Newmarket  Gkis  Company  to  attach  all  debts 
owing  or  accruing  from  them  to  the  Stanhope 
Silkstone  Collieries  Gompany  to  answer  the  judg- 
ment. 

This  order  was  not  served  on  the  Newmarket 
Qtta  Company  until  the  25th  Jan. 

Meanwhile,  on  the  24th  Jan.,  a  petition  waspre- 
aented  for  the  winding-up  of  the  Stanhope  Silk- 
stone Collieries  Company,  upon  which  a  winding- 
up  order  had  since  been  inade. 

The  provisional  liquidator  of  the  company  applied 
for  an  injunction  to  restrain  the  Sheffield  Waggon 
Company  from  taking  any  farther  proceedings 
against  the  Kewmarkec  G^  Company  under  the 
garnishee  order. 

Fry,  J.  held,  on  the  authority  of  £«  parte  Joie- 
lyne,  Be  Watt  (36  L.  T.  Bop.  N.  8. 661 ;  L.  Bep.  8  Ch. 
£)iv.  327),  that  the  garnishee  order  nisi  con- 
stituted a  security  on  the  property  of  the  com- 
pany, and  refused  to  grant  the  injunction. 
From  this  decision  the  liquidator  appealed. 
Olasse,  Q.C.  and  Everitt  for  the  appellant.— The 
judgment  creditors  are  not  secured  creditors,  as 
they  did  not  serve  the  garnishee  order  on  the  gar- 
nishees till  after  the  presentation  of  the  winding- 
up  petition.  Rule  2  of  Order  XLV.  of  the 
Bales  of  Court  1875  shows  the  nature  of  a  gar- 
nishee order  nisi,  and  rule  3  shows  that  it  is 
not  binding  till  it  has  been  served.  This  case  is 
not  governed  by  Ess  parte  Joselyne,  for  there 
the  order  nisi  had  been  served  before  the  com- 
mencement of  the  bankruptcy.  [Bbakweli,  L.J. 
referred  to  Holmes  v.  Tutton,  5  E.  <fc  B.  65 ;  24 
L.  J.  346,  Q.  B.]  The  10th  section  of  the  Judica- 
ture Act  1875  makes  the  rules  of  bankruptcy  with 
regard  to  the  respective  rights  of  secuTed  and  un- 
(a)  Beported  hy  H.  Peat,  Esq.,  BaniBter^t-Lur. 
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secnred  oreditors  applicable  to  companies  bein^ 
wonnd-np  under  toe  Companies  Acts  1862  and 
1867: 

Be  Th»  Printing  and  Xumarical  RegUtering  Com- 
pote, 38  li.  T.  Bep.  N.  S.  676 ;  L.  Bep.  8  Ch.  Dir. 

Tbej  also  referred  to 

Emamttl  v.  Bridger,  30  L.  T.  Eep.  N.  S.  194 ;  L.  Eep. 

9Q.B.286; 
Jam*  T.  FamU,  1  Be  6.  &  J.  208. 

2SiOar  for  the  respondents. — Ex  parte  Jottilyne 
is  in  onr  favour,  and  Fry,  J.  rightly  held  that  it 
l^ems  this  case.  In  the  course  of  his  jadsment 
in  that  case.  Cotton,  L.J.  says:  "It  is  called  an 
order  nisi,  bat,  as  against  the  judgment  debtor, 
it  was  a  final  and  complete  order,  transferring  at 
once  to  Patterson  and  Co.  (the  judgment  creditors) 
the  right  to  receive  any  money  which  might  be 
dne  from  Kino  (the  garnishee]  to  Watt"  (the 
judgment  debtor.)  [Jamw,  L.J.— Those  words 
mast  be  taken  as  having  been  used  with  reference 
to  the  case  then  before  the  court,  and  not  dia- 
eoDnected  from  the  circumstances  of  the  case. 
There  the  garnishee  order  had  been  served  before 
the  commencement  of  the  bankrupt^.  Jessel 
M.  R.  referred  to  the  163rd  section  of  the  Com- 
panies Act,  1862].    He  also  cited 

B«  Th»  UniUd  Englith  atii  Seotliih  Life  Atturance 
CempaiKu,  Hav>hin*'$  case,  19  L.  T.  Bep.  N.  S. 
232;  L.  Bep.  SCh.  790. 

No  reply. 

Jbsssl,  M.B. — The  attachment  or  garnishee 
order  is  a  mode  of  enforcing  by  execution  the  pay- 
ment of  the  debt  recovered  in  the  original  action, 
and  the  order  that  the  debt  shall  be  attached,  and 
that  the  garnishee,  that  is  the  debtor  of  the  origi- 
nal judgment  debtor,  shall  appear  to  show  cause 
why  he  shall  not  pay  the  deot,  does  not  operate 
to  give  tbe  plaintiff  in  the  original  action  any 
security  until  it  has  been  served  on  the  garniRhee. 
It  is  quite  plain  that  the  garnishee  may  before 
service  pay  his  original  creditor,  and  then  yon 
would  have  your  remedy  under  the  order  against 
the  original  judgment  debtor,  because  yon  could 
issue  execation  against  him  upoA  the  original 
unsatisfied  judgment.  It  is  in  fact  an  imperfect 
oecDtion,  and  would  therefore  not  be  saved  by 
the  Bankruptcy  Act  1869,  as  being  a  security  in 
the  hands  of  a  secured  creditor.  Under  the  lOlh 
section  of  the  Judicature  Act  of  1875,  the  rules 
in  bankruptcy  apply  in  winding-up  as  to  the 
respective  rights  of  secured  and  unsecured  credi- 
tors. But  independently  of  that  we  m  ust  recollect 
that  every  attachment  not  put  in  force  before  the 
commencement  of  the  winding-up  is  made  void 
under  the  163rd  section  of  the  Companies  Act  of 
1862.  Now  this  is  an  attachment  against  the 
estate  and  effects  of  a  company.  The  debt  dne  to 
tbe  company  is  certainly  a  part  of  the  estate  and 
effects.  No  one  can  say  that  the  attachment  has 
been  pot  in  fcrce,  for  nothing  whatever  has  been 
dime  under  it,  and  therefore,  if  it  were  not  saved 
by  the  10th  section  of  the  Judicature  Act  of  1875, 
it  would  be  avoided  by  the  163rd  section  of  the 
Companies  Act  of  1862.  It  is  plain,  therefore, 
that  this  creditor  has  no  security  and  no  right  to 
the  debt  as  against  the  liquidator  in  tbe  wind- 
ing up. 

Jaiiu,  L.J. — I  am  entirely  of  the  same  opinion. 
It  is  impossible,  as  it  seems  to  me,  on  any  prin- 
ople  to  distinguish  this  case  of  execation  agunst 
debts   from    an    execution    against   goods    and 


chattels.  Beyond  all  qiaestion  in  this  partionlar 
case  the  creditor  is  made  his  own  shenfi',  and  he 
is  allowed  to  make  his  own  execution,  jnst  as  a 
landlord  puts  in  a  distress  himself  for  rent.  There 
is  no  distinction  in  principle  between  them,  and 
the  writ  of  execution  against  goods  does  not  pre- 
vail unless  it  has  been  actuuly  execnted.  The 
order  of  attachment  or  the  writ  of  attachment — 
tbey  are  the  same  things  in  my  opinion — does  sot 
prevail  antil  it  has  been  executed  by  being  served 
upon  the  garnishee.  That  being  so.  it  appears  to 
me  that  this  is  an  imperfect  execution  which  is 
defeated  by  the  fact  of  the  intervening  bankruptcy, 
or  what  is  in  this  case  equivalent  to  or  as  good  as 
bankruptcy,  that  is  the  winding-up.  Of  course 
that  only  applies  to  those  orders  which  were' not 
served. 

Bbjukweu.,  L.J. — I  am  of  the  same  opinion  for 
the  same  reasons.  Tbe  only  remark  I  shall  make 
is  this,  that  the  garnishee  order  does  not  purport ' 
to  attach  the  debts,  but  orders  "that  tney  be 
attached,"  that  is  upon  something  further  being 
done.  It  is  like  the  order  for  the  attachment  of  a 
person  for  contempt.  He  is  not  attached  upon 
the  writ  issuing,  but  he  is  to  be  attached  under  it. 
Appeal  aeeordingly  allotoed  with  costs. 

Solicitors  for  the  appellant,  Layton  and  Jamiet. 

Solicitors  for  the  respondents,  £eZ!,  Broaride, 
and  Gray. 

Satwrday,  March  22. 
(Before  Samxs,  L.J.) 
Be  Lambert,  (a) 
Lunacy — Pratiiee — Undesirable  lease — Surrender 
— Appointment  of  eommitlee  of  part  of  estate — 
Lunacy  Begulation  Act  1853  (16  Sr  17  Viet.  e. 
70)  *«f  127, 136. 
Where  a  lunatic  was  entitled  to  a  lease  for  seven, 
fourteen,  or  twenty-one  years  of  a  house  which  it 
was  desiraiU  to  surrender  at  the  expiration  of  the 
first  seven  years,  and  the  intended  committee's 
security  could  not  le  completed  in  time  for  notice 
to  be  given  in  the  usiujH  way  to  determine   the 
tenancy,  the  Oourt  appointed  the  lunatic's  wife 
committee  of  that  part  of  the  estate  consisting  of 
the  house,  wilJiout  security,  and  a/uthorised  heir 
to  give  notice  to  determine  ike  tetMncy. 
This  was  an  application  in  Lunacy  under  the  foU 
lowing  circumstances : 

Henry  Thomas  Lambert,  who  had  been  found 
lunatio  by  inquisition,  was  lessee  of,  and  had 
resided  in,  a  house  at  Qneen's-gate,  which  he  held 
under  a  lease  for  seven,  fourteen,  or  twenty-one 
years  from  the  29bh  Sept.  1872,  at  a  yearly  rent 
of  600Z. 

Mrs.  Lambert,  whom  it  was  intended  to  make 
committee  of  her  husband's  estate,  but  whose 
security  had  not  yet  been  completed,  did  not 
intend  to  continue  to  reside  in  the  house,  and  the 
present  application  was  made  on  her  behalf  that 
the  court  would  sanction  the  surrender  of  the 
lease  at  the  expiration  of  the  firsi  seven  years, 
for  which  purpose  notice  must  be  given  in  a  few 
days. 

There  was  evidence  that  600Z.  was  the  full 
letting  value  of  the  house,  so  that  no  advantage 
would  be  obtained  by  continuing  the  lease  beyond 
the  first  seven  years. 

(a)  Seported  by  H.  Text,  Esq.,  Buriatar-*t-L««. 
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G*orm  Henderson  in  snpport  of  the  application. 
— ^The  diflScnlty  in  the  case  is  that  the  committee 
has  XMtyet  been  appointed,  and  the  secarity  cannot 
be  completed  in  time  to  give  notice  to  determine 
the  lease.  The  question  is  whether  the  coart  has 
power  to  anthorise  the  surrender  by  a  person 
who  is  not  committee  of  the  estate.  The  127th 
section  vl  the  Lunacy  Begnlation  Act  1853  (16  & 
I7Yiot.  n.  70)  empoweis  the  committee,  under 
order  of  the  Lord  ChanoeUor,  to  dispose  of  an 
nndenrable  lease  to  which  the  lunatic  is  entitled. 
And  the  136th  section  of  the  Act  empowers  the 
committee  to  exercise,  nnder  order  of  the  Lord 
Chancellor,  any  power  vested  in  the  lunatic.  The- 
qneetion  is  whether  an  order  can  be  made  antho- 
Tisin^  the  sarrender  of  this  lease  before  the 
appointment  of  a  committee. 

Jakeb,  L J'. — I  think  the  difScolty  may  be  got 
over  by  appointing  Mrs.  lAmbert  committee  of 
that  part  of  the  estate  only  which  oonsials  of  this 
hooie,  witbtmt  secnrity,  and  authorisuag  her  to 
give  notira  to  determine  the  tenancy. 

Order  eteeordingly. 

Soiioitoni :  Hwne,  Bird,  and  Bird. 


Mcfoday,  FA.  17. 
(Before  Jaxes,  Bramwxll,  and  Bkxtt,  L.  JJ.) 
Wkioht  v.  RunGRAVE.  (a) 
Jwrudidion, — Wife't  separate  property — HushancTa 
debt — Action  in   Ohaneery  Dioieion  to  reetrain 
easeeution  ordered  by  Oommon  Pleas  Divisum — 
Judicature  Act  1873,  «.  24,  svb-eeet.  5. 
On  a  marriage,  oertaAn  houeAold  goods  and  fur- 
niture had  been  vested  in  a  trustee  for  the  separate 
«M  (/  the  unfe.     Ths  fumitwre  remained  in  tlie 
Twuse  oeeumed  by  the  htishand  amd  wife,  and  it 
was  seited  by  the  sheriff  under  a  fi.  fa.  issued  by 
a  judgment  creditor  of  the  husband.     The  trtutee 
euAmed  thefumUure,  and  the  sheriff  took  out  an 
interpleader   summons    ia   tine  Common   Pleas 
Divieion,  (in  which  the  usual  interpleader  order 
was  made,  providing  that,  unless  the  trustee  paid 
a  specified  sum  into  oourt,  or  gave  security  for  it 
within  fourteen  days,  the  sheriff  shoidd  seU  the 
goods  arid  pay  the  proceeds  vnto  court.     The 
trustee  failed  to  pay  the  money  or  to  give  the 
required  security,  and  the  sheriff  was  about  to 
seU.    The  wife  then  commenced  anraction  in  the 
Chancery  Division  against  the  execution  creditor, 
ihe  trustee,  and  the  sheriff,  eUdming  an  injunction 
io  reitrain  the  execution  creditor  and  the  sheriff 
from  selling.  Ma1ins,V.O.  granted  an  injuriction. 
Held  {reversing  the  decision  of  ilaHru,  Y.C.),  Quit 
the  order  for  an  injunction  was  on  order  nstrain' 
ing  proceedings  in  another  division  of  the  High 
Court,  and  was  vneoruistent  with  the  Judicature 
Act,  sect.  24i,  eub-seei.  5. 
This  was  an  appeal  from  an  order  of  Malins,  Y.C, 
granting  an  injanction  to  restrain  the  Sheriff  of 
SOddleoex  firam  soiling  nnder  a  fi.  fa.,  upon  a  judg- 
ment obtained  against  Herbert  Wrignt,  certain 
goods  and  famitore  in  his  ostensible  possession, 
which  were  claimed  by  his  wife  (the  plaintiff  in 
Wright  v.  Bedgraoe)  as  trust  property  included  in 
her  marriage  settlement.    Upon  the  marriage  of 
Hr.  and  Mrs.  Wright  in  1861,  Mr.  Wright  agreed 
to  assign  to  John  Tooker,  as  a  trustee,  upon  trusts 
for  the  intended  wifo  «nd  phildren  of  the  marriage, 

(a)  BfVOcM  tv  B.  9.  Bocn,  £■!.,  Bhnirter«t-Idiw. 


all  the  household  goods  and  fumitare,  goods,, 
chattels,  property  and  effects,  then  or  thereafter 
upon  the  house  in  which  he  (Wright)  resided,  or 
other  the  premises  where  he  and  his  wife  mif^ht 
reside.  In  1872  Wright  got  into  difficulties,  and 
on  the  11th  Kov.  Ib78  an  action  was  brought 
against  him  in  the  Common  Fleas  Division  upon 
a  bill  of  exchange  which  had  been  drawn  by  him, 
and  was  dishonoured  by  the  acceptor.  Judgment 
was  obtained  in  that  action  for  1042.,  and  on  the 
18th  Not.  a  writ  of  fi-f^  ^as  issued  against 
the  goods  belonging  to  Wright  at  his  direllinK- 
house,  and  lodged  witli  the  sheriff  of  Middlesex. 
Possession  was  taken  nnder  the  writ,  and  shortly 
afterwards  Tucker,  as  trustee  for  Mrs.  Wright,, 
gave  notice  of  bin  claim  to  the  famiture  on  her- 
Behalf,  as  being  trust  property.  On  the  27ch 
Dec.  1S78  an  interpleader  summons  was  taken  ont 
by  the  sheriff,  and  on  the  10th  Jan.  1579  an- 
order  was  made  upon  the  summons  for  payment 
into  court,  within  fourteen  days,  of  IISL,  or  that 
sect^rity  for  that  amount  be  given ;  or,  in  default, 
for  the  sheriff  to  sell.  The  time  limiied  by  this 
order  having  expired,  the  sheriff  proceeded  to 
advertise  the  furniture  for  sale  on  the  5th  Feb. 
On  the  1st  Feb.  Mrs.  Wright,  by  a  next  friend, 
commenced  an  action  in  the  Chancery  Division  for- 
an  injunction  to  restrain  a  sale  nnder  the  fL  fa., 
and  to  restrain  the  sheriff  from  remaining  in  pos- 
session, and  also  cloiming  the  appointment  of  a 
trustee  of  the  property  comprised  in  the  ante- 
nuptial settlement  of  1861  in  the  place  of  Tucker; 
ana,  in  the  meantime,  the  appointment  of  a  rd- 
oeiver.  It  appeared  that  a  summons  had  been 
taken  ont  on  behalf  of  Mrs.  Wright  in  the 
Common  Fleas  Division  for  a  transfer  of  the 
interpleader  proceedings  there  pending  to  the 
Chancery  Division  where  the  present  action  was. 
commenced,  and  on  the  13th  Feb.  Field,  J. 
made  an  order  dismissing  that  summons,  with 
costs.    On  the  motion  'in  we  ooort  below, 

MAum,  Y.C.  made  an  order  reetiainiiig  the 
sheriff  from  remaining  in  possession  and  front  sell- 
ing.   He  was  of  opinion  that  the  ag^reememt  made- 
up>on  the  marriage  of  Mr.  Wright  and  his  wife- 
was  a  valid  settlement  of  the  bousehold  goods  and 
furniture  upon  the  wife  for  her  aepurate  use.    The 
doctrine  of  the  court  was,  that  tne  husband  and 
wife  were  separate  persons  in  regard  to  the  wife's 
separate  property,  which  could  no  more  be  taken 
to  pay  the- husband's  debts  than  could  the  property 
of  a  total  stranger.     The  order  of  the  Court  of 
Common  Fleas  was,  that  the  sheriff  should  distrain 
upon  the  goods  of  the  husband,  and  the  wife,  who 
was  no  party  to  the  action,  tras  justified  ia  bringiBg 
an  action  in  this  conrt  to  restrain  the  sale  of  hw 
private  property.    He  was  of  opinion  that  the  24th 
section,  snb-sect.  5^  of  the  Judicature  Act  1873- 
appli^  only  to  queatioos  arising  between  the  same 
persons  who  were  parties  to  any  proceedings  in  a 
partiouliv  court,  but  not  to  third  persons  who 
were  not  parties  to  such  aetion.    He  was  not  inter- 
fering with  the  order  of  the  Common  Fleas  Division, . 
but  was  protecting  the  separate  property  of  the 
wife.    He  would  grant  the  injunction,  but  there 
would  be  uo  objection  to  an  inquiry  what  portion 
of  the  furniture  was  actually  in  the  bouse  at  the 
time  the  settlement  was  executed,  and  the  plaintiff 
might  have  a  receiver,  if  necessary. 
On  the  appeal  by  the  execution  creditor, 
(Ratse,  Q.C.  and  0.  Ourtis  Price,  for  the  appel- 
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lant,  contended  that  tbe  learned  jadsre  below  had 
■  exceeded  his  jarigdiotion  in  granting  an  injunction, 
it  beint;  specially  provided  by  the  Judicature  Act 
1873,  sect.  24,  sab-Beot.  5,  that "  no  cause  or  proceed- 
ing at  any  time  pending  in  the  High  Court  of 
Justice,  or  before  the  Court  of  Appeal,  shall  be 
restrained  by  prohibition  or  ininnction,"  and  the 
order  for  sale  being  a  proceeding  in  an  action 
pending  in  ibe  Common  Fleas  Division  of  the 
High  Goart.    They  relied  upon 

OarfmU  t.  Fcobou,  33  L.  T.  Bep.  N.  S.  617 ;  L.  Bep. 

ICIuIMT.tSS: 
MunUM  T.  amUh.  W.  NotM,  1877,  p.  ISB. 

T.  L.  WUkituon  for  tbe  sheriff  of  Middlesex. 

O.  J.  Yoftmg,  for  the  plaintiff,  submitted  that  the 
'  order  of  the  Yioe-Chancellor  was  right,  inasmnoh 
as  tbe  subject-matter  of  the  interpleading  proceed- 
ings was  trust  property  settled  on  a  married 
woman,  the  administration  oE  which  was  by  the 
JndicKtare  Act  assigned  exclusively  to  the  Chan- 
ceiy  Division.  The  plaintiff  was  ready  to  assert 
her  daim  in  the  interpleader  proceedings,  but 
the  oonrt  ought  not  to  allow  this  property,  to 
which  she  claimed  to  be  entitled,  to  be  impounded 
by  a  premature  judgment. 

Jakss,  L  J. — I  am  of  opinion,  hikving  regard  to 
the  express  provisions  of  the  Judicature  Act  1873, 
sect.  2t  (5),  that  the  order  of  the  Yice-Chancellor, 
which  is  to  all  intents  and  purposes  an  order  re- 
straining a  proceeding  in  an  action  pending  in 
another  division  of  the  High  Court,  cannot  be 
sustained.  Together  with  the  absolute  prohibition 
-contained  in  the  former  part  of  sect.  2-1  (-5)  there 
is  the  subsequent  provision  in  the  same  sub-section, 
enabling  any  person,  whether  a  party  or  not,  to 
apply,  not  to  a  distinct  court  as  was  formerly 
toe  case,  bnt  to  tbe  oonrt  in  which  the  action  is 
pending,  for  a  stay  of  proceedings,  either  generally, 
or,  so  far  as  may  be  necessary,  for  the  purpose  of 
'  doing  complete  justice.  The  ftict  that  the  plaintiff 
in  the  Chancery  proceedinss  is  a  married  woman 
makes  no  difference,  as  she  will  be  entitled,  by 
her  tm'stee,  to  assert  her  equity  to  the  property  in 
question,  which  was  ordered  to  be  sold  in  the  usual 
course  by  the  master.  Any  appeal  from  the  master's 
order  should  have  been  brought  to  the  Divisional 
Court,  and  with  that  order  we  cannot  interfere. 
The  order  of  the  Vice- Chancellor  must  therefore 
be  discbarited,  with  oosts  to  tbe  execution  creditor 
•ad  tbe  sheriff,  such  discharge  not  to  affect  the 
appointnient  of  a  receiver,  bnt  the  receiver  will  be 
onlv  ot  tbe  goods  after  tbe  sale  by  tbe  sheriff 
ODoer  tbaJLja, 

Beakw^ll,  LmT. — ^I   am  entirely  of  the  same 
opinion. 

BasiT.  L.  J.  oononrred. 

Solicitors:  EmemuHl;   John  Holder;    W.  May- 
norcL 


HIGH    COURT   OF  JUSTICE. 

CHANCERT  DIVISION. 

JforcA  5  and  6. 

(Beforo  Jamxs,  L.J.,  for  Uauns,  V.C.) 

Be  "Baia,  an  Infant,  (a) 

fradiee — OotUampt — Untrue  copy  of  order  delivered 

—AitaekmmU—36  Sf  37  Viet.  e.  12. 
■An  order  taaa  made,  and  wot  served,  ordering  the 
father  of  an  infant  to  deliver  the  infant  to  her 

l«)  Btported  hj  W.  M.  Mikkm,  Eik|.,  TlarTiiiti>r«t-i:«w! 


mother.  The  order  wa*  entitled  in  tJte  maiHeir  of 
the  infant  and  in  the  matter  of  the  Act  36  4f  37 
Viet.  c.  12.  The  copy  delivered  ido*  entitled  only 
in  the  matter  of  the  Act,  a/nd  not  in  the  mailer 
of  the  infant,  but  was  indorsed  on  the  owliide 
"  Be  HoU,"  the  surname  of  the  infant.  A  writ  of 
attachment  was  issvied  for  non-compliance  with 
the  order,  and  the  father  was  imprisoned. 
Held,  that  the  service  was  insufficient,  and  the  writ 
of  attachment  miut  be  set  aside. 

UoTiON  to  discharge  an  order  of  attachment.  The 
motion  was  heard  by  the  Lord  Justice  in  conse- 
quence of  the  illness  of  theYice-Chanoellor,  under 
the  provisions  of  the  Judicature  Act  1873,  sect  51. 

On  the  28th  Jane  1878  an  order  was  made  by 
Malins,  Y.C.,  in  the  matter  of  Florence  Elizabeth 
Holt,  an  infant,  and  in  the  matter  of  the  Act  36  Ss 
37  Yict.  o.  12,  on  the  petition  of  Hannah  Holt,  the 
mother  of  the  in&nt  and  wife  of  Charles  Herbert 
Holt,  the  father  of  the  infant,  ordering  that  the 
father  should  within  four  days  after  service  of  the 
order  deliver  the  infiuit  to  the  mother. 

The  order  as  drawn  np,  was  entitled  "  In  the 
matter  of  Florence  Elizabisth  Holt,  an  infant,  and 
in  tbe  matter  of  the  Aot  36  &  37  Yict.  c  12, 
intituled  'an  Aot  to  amend  the  law  as  to  the 
custody  of  infants.'  "  This  order  was  served  on 
the  father  by  showing  him  the  original  and  de- 
livering to  him  a  document  purporting  to  be  a 
copy  thereof ;  but  this  copy  so  delivered  was 
entided  only  in  the  matter  of  the  Act,  and  not 
entitled  in  the  matter  of  the  infant,  though  there 
was  indorsed  on  the  oatside  of  the  oopy  "  Be 
Holt." 

He  never  complied  with  the  order. 

On  the  12th  Dec.  1878  leave  was  given  by  Malins, 
Y.C.  to  issae  a  writ  of  attachment  agamst  him. 
for  not  having  complied  with  the  order. 

The  father  did  not  appear  on  Deo.  12,  but  there 
was  an  affidavit  of  service  of  notice  of  motion  upon 
him,  and  also  an  affidavit  bya  person  who  had  served 
the  order  of  the  28th  June  on  the  father,  stating 
that  he  had  delivered  a  true  oopr  of  the  same 
order  to  and  left  the  same  with  the  mther.  Accord- 
ingly a  writ  was  issued,  and  Holt  was  arrested,  and 
was  now  in  prison. 

W.  0.  Benshaw,  for  the  father,  moved  to  dis- 
charge the  order  of  Deo.  12,  and  to  set  aside  the 
writ  of  attachment,  on  the  ground  that  a  true 
copy  of  the  order  of  the  28th  June  had  not  been  de- 
livered to  tbe  father,  and  that  the  service  was  there- 
fore insufficient,  and  all  the  subsequent  proceed- 
ings were  invalid  : 

Binde  V.  BlaJte,  5  B«av.  431 ; 

MacketuUe  r.  Maekensie,  5  Da  G.  &  S.  338 ; 

JJ-e  T.  Calvtrt,  a  C.  <*•  M.  189  ; 

Re  Onnolds,  10  W.B.  70& ; 

DanieU's  Chancery  Praetioe,  Sth  ed.  905. 

W.  teaman  for  the  mother. — ^The  omission  was 
immaterial.  The  indorsement  on  the  copy  was 
sufficient  to  inform  the  fttther  to  whom  the  order 
related,  and  it  is  clear  he  understood  it ;  the  blot 
is  merely  technical. 

J  AMIS,  L.J. — ^The  omission  was  a  material  one, 
and  rendered  the  service  of  the  order  ineffectual. 
I  have  mentioned  the  point  to  the  Master  of  the 
Bnlls,  who  has  had  great  experience  in  matters  of 
this  kind,  and  he  agrees  with  me.  Tbe  order  of 
the  12th  Dec.  must  therefore  bo  discharged,  and  the 
writ  of  attachment  set  aside,  bat  no  costs  will  be 
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giren  to  the  applicant,  for  I  have  no  doubt  that  he 
understood  to  whom  the  order  referred. 

Solicitors  for  C.  H.  Holt,  Bhata  and  TremtiUm, 
agents  for  A.  M.  Blair,  Manchester. 

Solicitors  for  Hannah  Holt,  Mdkinton  and  Gar- 
penter.  

Friday,  March  21. 
(Before  Pkt,  J.) 
Be    Dixon's   Teusts.  (o) 
Trtulee  Bdief  Act — Person  of  vtuound  mind  not 
so  found — Jitritdiction  of  Ohanewy  Dwiaon  to 
order  payment  out. 
Where  a  married  woman  woe  entitled  VMder  the 
tnutt  of  a  vfill  to  a  fund  in  court,  and  her 
hwiband  viae  of  WMOvnd  mind,  not  bo  found  by 
inquifition ;  the  fund  was  ordered  to  be  paid  to 
her  on  her  separate  receipt,  she  undertaking  to 
apply  the  same  towards  the  maintenance  of  her 
husband  and  herself. 
This  was  a  petition  by  John  Manghan  (a  person  of 
nnsonnd  mind,  not  so  foand  by  inqnisition),  and 
his  wife,  by  their  next  friend,  for  payment  ont  to 
the  wife,  on  her  separate  receipt,  of  a  sum  to  which 
she  was  entitled  nnder  the  tmsts  of  a  will,  and 
which  snm  had  been  paid  into  court  by  the  trustees 
of  the  will  nnder  the  Trustee  Belief  Act  (10  A  11 
Vict,  c,  96). 

Oust,  for  the  petitioners,  cited 
Peters  T.  Orots,  7  Sim.  288  ; 
Be  JftK^arlon*,  6  L.  T.  Bep.  N.S.  154 ; 
Be  Baker's  Trusts,  L.  Bep.  13  Eq.  168 ;    25  L.  T. 

Bep.  N.S.  783; 
B»  Itarman't  Trusts,  L.  Bep.  8  Ch.  Div.  256 :  38 
L,  T.  Bep.  N.  S.  797. 

Qrenside  for  the  trustees. 

Fbt,  J.  directed  the  petition  to  be  amended  by 
adding  a  statement  that  there  had  been  no  settle- 
ment, or  agreement  for  a  settlement,  of  the  wife's 
property,  and  that  there  was  no  other  fund  avail- 
able for  maintenance ;  and  made  the  order  for  pay- 
ment ont  to  the  wife  on  her  undertaking  to  apply 
the  snm  towards  the  maintenance  of  her  husband 
and  herself. 

Solicitors  for  the  petitioners,  NiehoU,  Manisty, 
and  Go. 

Solicitors  for  the  trustees,  Lucas  and  Sons. 


March   6    and    7. 
(Before  Fkt,  J.) 

SwANsTON  V.  The  Twickenham  Local  Boakd  of 
Health,  (a) 

Public  Health  Act  1848  (11  ^  12  Vict.  c.  63),  ss.  2. 
45,46.84,  144;  Public  Health  Act  1875  (38  #• 
39  Viet.  e.  55),  ss.  4,  16,  175,  308-  Local  board 
of  health — Power  to  maJce  "side  entrances"  or 
man-holes  to  sewers — "  Street" — "  Sewei:" 

Where  part  of  a  man's  land  had  been  so  dedicated 
to  the  puwic  as  to  form  a  "  street "  within  the 
meaning  of  tlie  Public  Health  Act  1848,  but  not 
so  as  to  deprive  him  of  the  ownership  of  the  soil. 

Held,  that  the  defendants  hcul  no  power  under 
(he  Act  to  eotutnict  in  such  street  a  shaft  called 
a  "  side  entrance  "  or  man-hole  communicating 
vnth  iheir  drains,  without  first  purchasing  the 
land  required  for  the  purpose,  or  obtaining  the 
coTisent  of  the  owner  of  the  land. 

Held,  also,  that  their  powers  with  respect  to  the  con- 

(a)  BapoTtcd  ^  Fbi»  Etahs,  £tq.,  B«irittet4t-Lkw. 


strudion  of  such  works  were  not  enlarged  by  the 

Public  Health  Act  1875. 
The  defendants,  under  their  powers,  constructed 
under  the  Station-road,  Twickenham,  which  was  a 
public  road,  a  sewer  nearly  thirty  feet  deep  for  the 
purpose  of  conveying  the  town  drainage  to  an 
cattail. 

The  plaintiff's  land  abutted  on  the  south  side  of 
the  Station-road,  and  on  a  portion  of  the  land 
which  formed  a  footpath  to  the  Station-road,  and 
ran  along  the  front  of  certain  liouses  erected  on 
the  plaintiffs  land ;  the  defendants  constructed  a 
side  entrance  or  manhole,  consisting  of  a  large 
brick  shaft,  covered  with  an  iron  plate,  which  led 
down  to  a  junction  in  their  drains. 

The  defendants  had  no  drain  running  through 
the  land  of  the  plaintiff,  and  his  honse  did  not 
drain  into  the  defendants'  sewer,  but  into  a  private 
sewer. 

The  plaintiff  alleged  that'  scarlet  fever  had 
broken  ont  in  one  of  his  houses  owing  to  the 
escape  of  sewage  g^. 

He  also  stated  that  no  notice  of  the  board's 
intention  to  erect  the  structure  had  been  given,, 
and  that  no  report  of  a  surveyor  that  it  was 
necessary  had  been  previously  made. 

The  defendants  had  given  the  plaintiff  notice 
that  they  intended  to  erect  two  more  side 
entrances  on  his  land,  and  in  October  be  com- 
menced an  action  claiming  an  injunction  to  restrain 
the  continuance  of  the  first-mentioned  side  en- 
trance, and  for  its  removal,  and  to  restrain  the 
defendants  from  constructing  any  more  "  side 
entrances,"  aiyl  for  damages. 

The  defendants,  in  their  statement  of  defence, 
alleged  that  the  footway  in  which  the  man-hole 
had  been  constructed  was  a  highway  or  pnblie 
footpath,  and  (whether  public  or  not)  woa  part  of 
a  street  or  place  laid  ont  as,  or  intended  for,  a 
street  within  the  meaning  of  the  Publio  Health 
Act  1875  (38  &  39  Vict.  c.  55).  The  4th  and  5th 
paragraphs  of  the  statement  of  defence  were  as 
follows : 

The  said  man-hole  is  a  neoessary  part  of  the  sewert 
which  the  defendants  hare  been  and  are  oonatmctiog  in 
acoordanoe  with  the  dnties  imposed  on  them  by  the  Act 
of  Parliament  (38  &  38  Viot.  o.  55).  It  is  essential  to  any 
proper  system  of  sewers  that  man-holes  shonld  be  pro- 
vided at  all  jonotions  of  sewers,  and  suoh  m&n-holes  are 
Qsed,  not  for  the  porpose  of  brinnng  sewage  np  them,  bat 
to  enable  workmen  to  denoend  when  necessary  to  examine 
the  state  of  the  sewers.  The  said  man-hole  in  Station- 
road  is  situate  at  the  point  where  the  sewer,  which  passes 
nnder  and  along  Station-road,  will  be  joined  by  the  sewer 
now  abont  to  be  oonstrncted,  which  will  pass  onder  and 
along  Avenue-road.  The  said  man-hcue  ia  peifeotiy 
covered  at  the  top  with  a  oover  of  the  same  description 
as  those  nsed  for  covering  man-holes  within  the  district 
of  the  Metropolitan  Board  of  Works,  and  no  sewer  gas 
or  other  gas  does  or  can  escape  ronnd  it.  The  cover  of 
the  said  man-hole  is  level  with  the  snrfaoe  of  the  gronnd, 
and  the  said  man-hole  does  not  prevent  any  person  from 
nsing  tiie  ground  on  which  it  stuids  for  the  purposes  of  a 
footway.  No  sewage  has  been,  or  will  be  brought  up  the 
said  man-hole. 

The  defendants  also  alleged  that  the  man-hole 
was  openly  constructed  and  completed  in  1875, 
withont  any  complaint  or  remonstrance;  that, 
though  it  was  made  on  the  report  of  their  surveyor 
and  after  notice,  such  report  and  notices  were  un- 
necessary. They  stated  that  the  man-holes  to  he- 
constructed  would  be  under  the  road  or  footway, 
and  that  it  was  necessary  to  make  them,  and  they 
urged  that  the  plaintiff,  as  a  mere  reversioner,  was 
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not.  entitled  to  maintain  the  action ;  and  that  if  he 
had  any  remedy  it  was  for  compeuEation  under  the 
:]08tb  section  of  the  Pablic  Health  Act  1875. 

A  motion  was  made  before  Malina,  Y.C.,  for  an 
injanstion,  but  no  order  was  made,  the  defendants 
undertaking  to  give  to  the  plaintiff  fourteen  days' 
notice  before  continning  any  existing  works,  or 
constructing  any  new  ones  affecting  his  land. 
Notice  having  been  given  by  the  defendants  of 
their  int-ention  to  commence  the  construction  of 
che_  two  new  man-holes,  the  plaintiff  moved  for 
an  injunction  as  claimed  by  him,  and  by  consent 
(he  present  hearing  was  treated  as  the  hearing  of 
the  action. 

Higgint,  Q.C.  and  E.  J.  Payne  for  the  plaintiff. 
— ^Tbe  case  of  the  side  entrance  already  con- 
stmcted  is  governed  by  the  Public  Health  Act  of 
1848(11  &  12  Vict.  c.  63).  The  place  where  the 
"side  entrance  "  is  constructed  is  not  a  "  street " 
within  the  meaning  of  the  2nd  section  of  that  Act, 
which  includes  any  highway  (not  being  a  turnpike- 
raad),  &Dd  any  rmid,  public  bridge  (not  being  a 
county  bridge),  lane,  footway,  square,  court,  alley, 
or  passage,  whether  a  thoroughfare  or  not."  A 
dram  is  defined  in  the  same  section  as  "  Any  drain 
if  and  used  for  the  drainage  of  one  building  only,  or 
premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  there- 
from, with  a  cesspool  or  other  like  receptacle  for 
drainage,  or  with  a  sewer  into  which  the  drainage 
of  two  or  more  buildings,  or  premises  occupied  by 
different  persons,  is  oonveyed."  "  Sewer,"  in  the 
words  of  the  Act,  includes  "  sewers  and  drains  of 
every  description  except  drains  to  which  the  word 
'dnun'  interpreted  as  aforesaid  applies."  The 
defendants  had  no  right  to  make  this  side  entrance 
on  the  land,  unless  tbey  had  previously  purchased 
it.  The  law  as  to  the  side  entrances  which  the 
defendants  threaten  to  construct  is  contained  in 
the  Pablio  Health  Act  of  1875.  lu  this  Act  the 
words  "  street  drains  "  and  "  sewer  "  are  defined  in 
nearly  the  same  words  as  in  the  Act  of  1848. 
Sect.  16  of  the  Act  of  1875  only  gives  power  to 
**  carry  any  sewer  through,  across,  or  under  any 
turnpike  road,  or  any  street,  or  place  laid  oat  as 
or  intended  for  a  street,  or  under  any  cellar  or 
vault  which  nmy  be  under  the  pavement  or 
carriage-way  of  any  street,  and,  after  giving 
naaonable  notice  in  writing  to  the  owner  or  occu- 
pier (if  on  the  report  of  the  surveyor  it  appears 
necessary),  into,  through,  or  under  any  land  what- 
soever within  their  district."  The  defendants  intend 
not  to  carry  a  sewer,  but  to  sink  a  shaft  If  they 
want  oar  land  they  must  buy  it,  but  they  have  no 
right  to  take  it  tor  the  purpose  of  making  a  man- 
faole,  merely  giving  compensation.  The  175th 
wot.  of  the  Act  of  1875  gives  tbem  power  to  pur- 
chase lands  for  the  purposes  of  the  Act,  and  the 
following  section  makes  regulations  as  to  the 
method  of  pnrohase.  An  actual  noisanoehas  been 
caused.    They  dted 

Wood  y.  Veal,  5  Barn.  &  Aid.  454 ; 

Hughn  T.  Metropolitan  Board  of  Worke,  4  I»  T. 
Eep.  N.S.  318  i 

BodtiriduY.  Alton  Local  Board,  36  L.  T.  Eep.  N.S. 
170,  328 :  L.  Bep.  5  Ch.  Div.  328  ; 

Uojd  on  Compensation,  4th  ed.  265. 

J.  Pearson,  Q.C.  and  Vaughan  EawMns  for  the 
defendants. — We  are  not  compelled  to  purchase 
any  land,  but  can  do  anything  named  in  the  Act 
on  paying  compensation.  The  case,  so  far  as 
relates  to  the  side  entrance  already  constructed,  is 


•  governed  by  the  45th  section  of  the  Public  Health 
Act  1848.  The  plaintiff  has  acquiesced  in  the 
making  of  the  first  side  entrance,  and  has  dis- 
entitled himself  to  apply  for  an  injunction.  A 
junction  between  two  sewers  is  a  sewer  within  the 
meaningof  the  Act.  We  have  power,  under  the 
Public  Health  Act  1875,  to  make  the  side  en- 
trances of  the  intended  construction  of  which  we 
have  given  notipe. 

F&Y,   J. — In    this    action  the  plaintiff   is  the 
owner  of   property  at  Twickenham,  and  the  defen- 
dants are  the  local  board  who  have  jorisdiction 
in  that  parish.    The  plaintiff    seeks  to  restrain 
the  defendants  from  continuing  a  certain  structure 
described  as  a  side  entrance  in  a  road  known  as 
the  Station-road.    He  also  seeks  for  an  injunotion 
to  restrain  the  construction  of  any  side  entrances 
to  any  deep  sewers  on  any  other  part  of  his  land. 
Now,  the  two  cases  as  to  the  Station-road  and  the 
other  land  of  the  plaintiff  require  separate  con- 
sideration, for  this  reason,  that  the  one  is  under 
the  Act  of  1875,  and  the  other  is  affected  by  the 
earlier  Act  of  1848.     Now,  it  appears  that  the 
side  entrance  in  the    Station-roEia    is  upon  the 
piece  of  land  which  is  described  on  more  than 
one  plan  of  land  before  me.    The  strip  of  land  on 
which  this  is  situate  runs  along  the  front  of  a  row 
of  villas  which  belong  to  the  plaintiff,  and  really 
constitutes  a  footpath  by  the  side  of  the  road 
known  as  the  Station-road.    It  appears  that  that 
footpath  has  been  asphalted  or  gravelled,  and  that 
for  eight  or  ten  years  it  has  been  used  by  the 
public  without  interruption.    It  farther  appears 
to  me  to  be  plain  that  it  was  dedicated  to  the  pub- 
lic as  part  of  the  building  scheme  of  the  plaintiff, 
and  the  public  have  passed  over  it  with  the  consent 
of  the  plaintiff.    I  infer  that  consent,  not  fh>m  the 
building  scheme,  but  from  the  fact  that  some  of 
the  property  has  been  in  his  hands  as  lessor  sinoe 
the    buildings  have  been  erected,  and  has  been 
redemised  by  him  in  a  manner  which  shows  that 
all  he  intended  to  demise  was  the  inclosure,  leav- 
ing, therefore,  this  open  space  dedicated  to  the 
public    Now,  ihe  law  with  regard  to  this   side 
entrance  in  Station-road,  depends  upon  the  Pablio 
Health  Act  of  1848,  under  which  the  defendants 
were  acting  at  the  time  they  made  it,  which  was  in 
April  1875.    There  are  four  sections  in  this  Act 
which  require  to  be  attended  to.    The  first  is  the 
45th,  which  enacts  that  the  local  board  of  health 
may  "  cause  to  be  made  such  sewers  as  may  be 
necessary  for  effectually  draining  their  district  for 
the  purposos  of  this  Act,  ond  they  may  carry  any 
such  sewers  through,  across,  or  under  any  turn- 
pike-road, or  any  street  or  place  laid  out  as  or 
intended  for  a  street,  or  under  any  cellar  oe  vault 
which  may  be  under  the  pavement  or  carriage-way 
of  any    street,    and,    after  reasonable  notice  in 
writing  in  that  behalf  (if  upon  the  report  of  the 
surveyor  it  should  appear  to  be  necessary)  into, 
through,  or  under  any  lands  whatsoever ;"  and  then 
follows  a  power  to  "enlarge,  lessen,  alter,  arch 
over,    or    otherwise   improve  _  all  or  onr  of  the 
sewers  vested  in  them  by  this  Act,  ana  discon- 
tinue, close  up,  or  destroy  such  of  them  as  they 
may  deem  to  have  become  nnnecessary."      The 
46tb   section  enacts  that   "The  local  board    of 
health  shall  cause  the  sewers  vested  in  them  by 
this  Act  to  be  constrncted,  covered,  and  kept  so 
as  not  to  be  a  nuisance,  or  injurious  to  health,  and 
to  be  properly  cleared,  cleansed,  and  emptied,  and 
for  the  purpose  of  clearing,  cleansing,  and  empty- 
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ing  the  same,  they  may  coiiBtnict  and  place,  either 
above  or  under-groand,  such  reseryoira,  slaioes, 
engines,  and  other  works  as  may  be  necessary, 
and  may  canse  all,  or  any  of  snch  sewers  to  com- 
municate with,  and  be  emptied  into  snch  places  as 
may  be  fit  and  necessary,  or  to  canse  the  sewage 
and  refuse  therefrom  to  be  collected  for  sale,  and 
for  any  purpose  wbatsoer,  bat  so  as  not  to  create 
a  nuisance.  The  84th  section  gives  the  local  Board 
power  to  take  lands  by  agreement,  and  the  144th 
BectioD  provides  full  compensation  for  the  damage 
Boatained  by  any  person  by  the  exercise  of  tho 
powers  given  to  the  Board  of  Health.  Now,  the 
45th  and  46th  sections  require  particular  atten- 
tion ;  they  authorise  the  construction  of  a  sewer, 
and  that  sewer  may  be  constructed,  either  in  a 
street,  or  through  any  land,  and  therefore  the 
aame  power  appUes  to  private  and  inclosed  lands 
as  iq>plieB  to  streets.  It  is  no  larger  in  the  one  case 
than  m  tiie  other,  with  this  exception,  that  in  the  one 
case  notice  is  required  and  a  report  is  required  also 
before  the  notice  is  given.  It  is  said  in  this  case 
that  the  notice  was  insuf&cient.  In  my  opinion 
that  question  does  not  arise,  because,  looking  at 
the  expression  here  used  with  r^;ard  to  "  street," 
it  appears  to  me  that  the  locus  in  quo  of  this  side 
«ntnuice  was  eij^her  a  street  or  a  place  laid  out  as, 
or  intended  for  a  street.  In  coming  to  that  con- 
clusion, I  bear  in  mind  the  definition  of  street 
given  in  the  2nd  clause  of  the  Act  of  Parliament. 
rHis  Lordship  read  the  definition  as  already  given.] 
It  appears  to  me  as  I  have  already  indicated  that 
the  spot  in  question  is  dedicated  to  the  public,  and 
it  is  a  footway.  Therefore  it  appears  to  me  the 
qnestion  upon  the  safllciency  of  the  notice  does 
not  arise.  The  next  point  which  requires  con- 
sideration is  the  meaning  of  the  expression 
"sewer."  [His  Lordship  read  the  definition  of 
the  Act,  as  cited.]  I  am  bound  to  say  that 
that  provision  does  not  appear  to  me  to  throw 
very  much  light  upon  the  case,  but  this  is 
to  be  observed,  that  the  word  "  sewer"  as  defined 
is  not  in  any  way  extended,  that  is,  nothing 
incident  or  appurtenant  to  the  sewer  is  said  to  bo 
included  in  it ;  it  is  the  sewer  simply,  and  nothing 
but  the  sewer.  Of  course,  whatever  was  necessary 
for  the  sewer  is  included  in  the  word ;  whatever 
may  be  merely  convenient  or  an  accessory,  not 
absolutely  necessary,  is  not  by  any  provision 
brought  within  the  soope  of  the  word.  Then  the 
46th  section  must  be  contraRt«d  with  the  45th; 
because  that  enables  the  board  of  health,  for  the 
purpose  of  clearing,  cleansing,  and  emptying  the 
same,  to  construct  such  reservoirs,  sluices,  engines 
and  other  works  as  may  be  necessary.  It  appears 
to  me  therefore,  there  is  a  distinction  drawn 
between  the  sewer,  and  nothing  but  the  sewer  on 
the  one  band,  and  those  woncs  which  may  be 
neoesaary  for  clearing,  cleansing,  and  emptying  on 
the  other  hand.  It  appears  tome  that  a  sewer,  and 
nothing  but  a  sewer  can  be  made  through  any  man's 
land,  whereas  the  other  works  which  are  necessary 
are  not  to  be  made  through  the  land  of  a  private 
individual  unless  that  land  is  acquired  under  the 
power  of  purchasing  with  which  the  Board  of 
Health  is  clothed.  It  is  said,  and  no  doubt  truly 
8Md,  that  the  Board  of  Health  may  be  exposed  to 
difiSonlty  from  that  construction,  but  it  appears  to 
me  it  would  be  a  very  strong  conclusion  to  come 
to,  that  the  Board  of  Health  might  make  such 
reservoirs  and  such  engines  and  b'sices  on  the 
private  land  of  any  man  simply  compensating  him 


for  the  injury  done.    It  appears  to  me  if  that  had 
been  the  intention  the  Act  Farliament  would  have- 
said  so.     It  is  given  the  power  expressly  in  the  case 
of  a  sewer,  but  not  in  the  case  of  other,  works, 
and  it  is    given  the  power    to  acquire  land  by 
purchase.    The  inference  to  my  mind,  therefore,  is  ■ 
pretty  strong  that  a  sewer  may  be  mode  on  any 
inclosed  private  land,   or  any  street,  by  simply 
compensating  the  owner  for  the  land ;  but,  with 
regard  to  other  works,  the  board  must  so  contrive 
their  plans  as  to  be  able  to  carry  tbem  into  efiect 
upon  land  which  th^  can  acquire  by  purchase.    I 
may  observe  that  the  difficulty  which  that  con-- 
struction  leads  to,  namely,  the  possibility  of  the 
board  not  being  able  to  find  suitable  land,  has  beeuf 
provided  for    bv  the  Legislatare  in  the  Act  of 

1875,  because  there  the  power  is  given  to  take 
land  by  compulsion.  Now,  as  I  have  already 
observed,  the  45th  section  gives  a  like  power,  and 
a  like  power  only,  of  doing  in  a  street  that  which 
may  be  done  upon  private  land.  I  am  bound  to- 
bear  that  in  mind  in  construing  the  clause  with 
regard  to  the  sewer.  Now  what  is  the  structure 
in  the  present  case  P  It  is  the  side  entrance  or 
manhole — it  is  a  shaft  of  some  30ft.  elevation, 
beginning  at  the  point  of  juna<aon  of  the  sewer 
in  question,  and  coming  to  the  surface  of  the 
ground.  It  has  been  there  placed  for  the  purpose 
of  enabling  the  men  to  descend  into  tho  drains 
with  the  view  of  seeing  what  might  be  necessary 
for  the  purpose  of  clearing,  cleanainK,  and 
emptying  the  same.  Is  that  the  kind  oif  sewer - 
mentioned  in  the  45th  section,  or  is  it  a  work 
under  the  46th  section  P  Now,  upon  looking  at 
the  evidence  of  the  surveyor  of  the  defendants  it 
appears  to  me  that  it  is  the  second.  According 
to  his  statement  it  appears  to  be  oommon  to- 
place  these  works  at  the  point  of  janotion 
of  these  sewers,  and  nowhere  else.  It  does 
not  appear  to  me,  therefore,  tha::  it  is  strictly  part 
of  the  sewer,  though  it  may  be  very  necessary 
as  part  of  the  general  works  of  drainage  whiek 
the  board  of  health  is  entitled  to  carry  into  effect. 
Now  the  inconvenience  of  supposing  that  these- 
man-holes  may  be  made  npon  a  man's  private 
lands  is  very  considerable,  because  it  is  apparent 
that,  if  the  Act  of  Parliament  has.  given  the  power 
to  make  a  man-hole,  it  has  given  tlie  power  to- 
approach  the  man-hole,  in  order  that  the  men  may 
go  down  it;  and  therefore  the  result  would  be 
that  they  would  have  a  right  to  make  a  sewer 
npon  the  private  land  of  any  landowner,  or  might 
place  on  various  spots  on  that  sewer  a  series  of 
man-holes  over  which  the  landed  nroprietcr  would 
never  be  able  to  build,  and  you  must  infer  a  right 
of  access  to  these  man-holes  in  perpetuity.  I 
quite  agree  if  the  Act  of  Parliament  says  so,  I 
should  have  no  hesitation  in  following  it,  upon- 
giving  the  landlord  compensation,  but  is  that  the 
conclusion  that  I  ought  to  arrive  at,  or  is  it  <dear 
upon  tho  Act  of  Parliament  P  To  my  mind  it  is 
not.  The  result,  as  it  appears  to  me,  is  that  the 
Board  of  Health  under  the  45th  section  bad  no 
power  to  construct  this  work,  except  they  first 
purchased  the  land  of  the  plaintiff.  It  is  next  said 
that  the  plaintiff  has  acquiesced  in  the  coastruc- 
tion  of  these  works,  and  that  he  has  debarred  him- 
self from  the  right  he  otherwise  would  have  had. 
It  appears  that  this  work  was  completed  in  April 

1876,  but  it  farther  appears,  and  very  properly, 
that  the  surface  of  the  man-hole  was  covered  with 
gravel,  and  was  not  apparent  to  the  plaintiff,  and . 
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in  the  resalt  he  swears,  and  I  beliere  what  he  says, 
that  he  did  not  know  of  the  existence  of  the 
strnctare.     It  is  impossible  for  me,   nnder  the 
drcnmatances,  to  conolade  that  he  has  so  ocqni- 
«3oed  in  what  the  defendants  have  done  that  he 
has  lost  the  right  he  would  otherwise  possess. 
Then  the  plaintiff  has  come  anon  another  ground, 
viz.,  the  ground  of  nuisance.    The  evidence  as  to 
this  merely  speaks  in  general  terms  of  the  nuisance 
being   created,   but    does    not     give    any    par- 
tioolars  of  the  amount,  of  the  duration,  or  the 
extent  of  time,  or  space,  of  the  smell.    There- 
fore I   reject  that.    Upon    the    oonstraction  of 
the  Act    of  Parliament,  I  feel  bound   to  hold 
that  die  defendants  have  committed  a  technical 
'taraspass  n^n  the  soil  of  the  plaintiff  in  this 
street.    It  is  not  disputed  that  the  soil  is  in  him, 
althongh  subject  to  tne  right  of  way.    The  result 
must  be  that  I  must  grant  an  injunction  to  restrain 
the  defendants  from  continuing  that  side  entrance, 
but  I  shall  suspend  the  injunction  for  six  months 
in  order  to  give   the   defendants   the  power  of 
acqairing  the  land  from  the  plaintiff  either  by 
agreement  or  under  the  compulsory  power  with 
which  they  are  now  clothed.    The  next  question 
I  have  to  determine  is  with  regard  to  the  other 
aide  entrances  intended  to  be  constructed  on  other 
parts  of  the  pluntiff's  land.    Notice  with  regard 
to  tbem  was  given  in  1878,  and  that  is  regulated 
therefore,  not  by  the  Act  of  1848,  but  oy  the 
Public  Health  Act  of  1875.    The  sections  which 
relate  to  the  question  in  controversy  are  :  the  16th, 
which    is    substantially   the    same    as    the  45th 
section  of  the  earlier  Act,  the  175th  and  the  308th. 
[His  Lordship  read  the  sections.]    It  appears  to 
me  that  notice  has  been  given  in  this  case,  and  the 
notice  was  that  the  defendants  would  construct  a 
sewer  through  the  private  laud  of  the  plaintiff, 
and  would  construct  two  side  entrances  on  that 
private  land.    The  175th  section  gives  power  to 
take  private  land  either  by  agreement  or  com- 
pulsion ;  and  the  308th  section  creates  a  liability 
to  make  full    compensation.      The  observations 
I  have  made  as  to  the  constraotion  which  I  put 
upon  the  word  "  sewer  "  apply  substantially  to 
this  case,  and  lead  me  to  conclude  that  all  that  the 
defendants   can    do   upon    the    plaintiff's   land, 
without  the  plaintifTs  consent  to  purchase,  is  to 
construct  sewers  simply,  and  that  this  does  not 
include  the  side  entrances.  I  say  the  observations 
apply  substantially,  because  there  is  no  clause 
precisely  identical  with  the  46th  section  of  the  Act 
of  1848  CO  be  found  in  the  recent  Act ;  bat  the  19th 
section  of  the  latter  Act  provides  that  "every 
local  anthority  shall  cause  the  sowers  belonging 
-to  them  to  be  constructed,  covered,  ventilate^ 
and  kept  so  as  not  to  be  a  nuisance  or  injurious  to 
faetdth,  and  to  be  properly  cleansed  and  emptied," 
and  the  27th  section  provides  that  "for  the  par- 
pose  of  receiving,  storing,  disinfecting,  distribut- 
ing, or  otherwise  disposing  of  sewage  any  local 
authority    may    constract     any    works."     This 
appears  to  me  to  have  in  substance  the  same 
effect  as  the  46th  section  of  the  earlier  Act.    I 
cannot,  upon  the  ground  of  a  mere  difference  in 
the  pbiaseology  of  the  Act,  extend  the  meaning 
which  I  have  put  upon  the  word  "  sewer."    From 
what  I  have  said  it  is  apparent  that  I  do  j^ot  deter- 
mine, as  an  universal  proposition,  that  a  side 
entrance  may  not  be  part  of  a  sewer ;  bat,  finding 
that  in  this  case  the  scheme  of  the  defendants^ 
-engineer  has  been  to  erect  side  entrances  only 


where  there  are  junctions — that  that  is  not  neces- 
sary for  a  mere  sewer.  I  hold  that  the  defendants 
have  not  a  right  to  construct  the  side  entrances  of 
which  they  have  given  notice,  except  by  the  con- 
sent of  the  plaintuf,  or  after  the  purchase  of  the 
land  in  question.  Therefore  there  must  be  an 
injunction  also  in  the  second  case,  restraining  the 
defendants  from  making  these  side  entrances 
unless  and  until  they  have  acquired  a  right  in  the 
land,  and  of  course  the  defendants  must  pay  the 
costs  of  the  action. 

Solicitor  for  the  plaintiff,  W.  H.  Thompmtn. 

Solicitors  tor  the  defendants,  WrigM  andPtll^, 
agents  for  Button,  Clark,  and  Buaton,  Brei^ 
ford.  

COMMON  PLEAS  DIVISION. 

Nov.  25  tmd  26, 1878. 

(Before  Lord  ColebIdge.  C. J.,  Gbovb  and  Linslet, 

JJ.) 
Blike  cThs  Aision  Lde  Assurance  Socibit.  (a) 
Evidenee — Bemoteneat — Cfmneetia*  betwee*  prut- 
eipol  and  evidentiary  faets — Syitem  of  fraiad — 
Qerits  <tf  aett — Proof  of  agency. 
In  an  action  for  the  re(t*r»  of  money  paid  by  the 
plaint^  to  tlie  defendant  throvgk  the  frcmd  of 
tlie  defendant'e  agent,  evidence  that  by  ihe  »ame 
fcdse  preteneet  at  in  the  particular    eate,  ihe 
defendant's  agent  had  induced  other  pertont  to 
pay  money  to  the  defendant   it  admittible  to 
prove  either  the  agency  or  the  fraud,  and  defen- 
dant'i  knowledge  of  it. 
This  was  an  action  to  recover  a  sum  of  59L  6«.3(i, 
the  amount  paid  by  the  plaintiff  as  a  premium 
upon  a  policy  effected  with  the  defendants.    The 
statement  of  claim  alleged  that  in  Nov.  1874,  the 
plaintiff,  a  clergyman  living  in  Norfolk,  saw  an 
advertisement  in  a  newspaper    inserted  by  one 
Henry    Howard,  an   agent    of    the    defendants, 
offering  to  lend  money  upon  personal  security. 
The  plaintiff  applied  to  Howard  oy  letter,  request- 
ing a  loan  of  1500Z.,  and  received  the  following 
reply: 

11,  EoBton-squaie,  London,  N.W.,  21at  Nov.  1874. 
Dear  Sir, — I  can  entertain  your  application  for  an 
advance  of  15001.  for  three  or  fourteen  years,  at  4  per 
cent,  interest  per  annnm,  payable  half-yeany.  The  15001. 
to  be  repaid  in  one  snm  at  the  end  of  the  term.  Yon 
will  have  to  insim  your  life  in  an  inanranoe  offioe.  to  be 
selected  by  me,  for  1500{.,  and  deposit  the  pohey  ma 
oollatenj  secority,  the  policy  to  be  Tstnined  to  yon  npon 
repayment  of  the  money  advanced,  when  yon  can  eiuier 
seU  or  keep  for  the  benefit  of  yonr  relatives.  Let  me 
know  per  Tetnm  of  post  if  this  meets  yonr  views. — Tours 
tnily,  H.  HowAKO. 

The  plaintiff  called  at  the  office  of  Howsrd  am 
two  occasions,  but  on  neither  did  he  see  him,  bat 
only  saw  his  manager,  who,  on  the  last  occasion, 
agreed,  on  behalf  and  by  the  anthority  of  Howard 
and  the  defendants,  to  lend  the  plaintiff,  irtto 
agreed  to  borrow  from  Howard,  15001.  upon  the 
condition  that  theplaintiff  would  insure  his  life  in 
the  defenduits'  office,  and  pay  them  a  premium  for 
such  insurance,  and  would  deposit  the  policy  with 
the  defendants  as  security  for  the  repayment  of 
such  loan  with  interest,  and  the  manager,  on 
behalf  of  and  for  Howard  and  the  defendants, 
agreed  that  no  other  security  than  the  poi&sj 
should  be  required  from  the  piaintiff.  The  plain- 
ti?  accordingly  applied  to  the  defendant  company 
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to  effect  a  polioy  of  insurance  on  his  life,  which 
they  accordinfrly  did  effect  npon  the  payment  by  the 
]^untiff  to  the  defendants  of  the  sam  of  59{.  6«.  3d. 
The  plaintiff  informed  Howard  that  he  had  so  in- 
Borea  his  life,  and  forwarded  to  him  the  company's 
receipt  for  592.  68.  Sd.  to  show  that  he  had  done  so, 
as  agreed.  Howard,  instead  of  advancing  the 
1500Z.  as  agreed,  sent  to  the  plaintiff  the  following 
letter : 

11,  Eaaton-square,  21gt  Jaaa.  1875. 
Dear  Sir, — By  book-post  you  wdU  receive  draft  secu- 
rities, as  prepared  by  my  soUoitor,  for  your  perusal  and 
approval,  wMcb  please  return  to  me  at  your  earliest  con- 
venience, with  any  comments  yon  may  have  to  make  in- 
dorsed IJiereon. — Yours  truly,  H.  Howabd, 

The  draft  secarities  mentioned  in  the  letter 
were — (1)  a  bill  of  sale  of  furniture,  (2)  a  guarantee 
of  two  sureties  for  the  repayment  of  the  loan,  (3) 
an  assignment  of  the  policy,  (4)  a  bond  for  the 
amount  to  be  advanoed,    to  be  signed    by    the 

nintiff,  (5)  a  declaration  as  to  debts  to  be  made 
ore  a  bench  of  nugistrates  sitting  for  ^ho  divi- 
aion  of  Norfolk.  Upon  the  receipt  of  this  letter, 
the  plaintiff  made  Beveral  efforts  to  see  Howard, 
bat  iidled.  The  plaintiff  was  nnablo  to  procure 
the  loan,  or  any  part  of  it,  notwithstanding  his 
performance  of,  and  readiness  to  perform,  the 
agreed  conditions,  and  the  defendants  and  Howard 
had  not  and  never  intended  to  advance  the  loan. 
The  arrangement  between  the  defendants  and 
Howard  was  that  Howard  should  be  the  pre- 
tended lender  of  the  mon^,  and  as  if  had  no 
connection  with  the  said  office.  The  defendants 
and  Howard,  by  the  contrivance  appearing  above, 
fraudulently  induced  the  plaintiff  to  pay  the 
59Z.  68.  3(2.  upon  the  pretence  that  the  sum  of 
15002.  should  be  advanced  to  him  upon  the  terms 
agreed  and  hereinbefore  set  forth,  whereas  in  fact 
they  never  intended  that  the  sum  should  be 
advanced,  and  always  intended  without  any  notice 
to  the  plaintiff  to  demand  securities  which  they 
knew  he  would  not  sive  or  agree  to.  Alter  the 
receipt  of  the  592.  6«.  3<{.  by  the  defendants,  the 
same  was  divided  between  the  defendants  and 
Howard.  Howard,  as  the  defendants  well  knew, 
was  wholly  unable,  from  his  circumstances,  to  pay 
any  sum  oT  money  recovered  from  him,  and  with 
the  knowledge  and  contrivance  of  the  defendants 
changed  his  name  and  address  from  time  to  time. 
The  {K>licy  was  effected  by  the  plaintiff,  and  the 
premium  paid  only  for  the  purpose  of  procuring 
the  loan,  and  for  no  other  purpose  whatsoever,  of 
which  the  defendants  always  had  knowledge,  and 
there  never  was  any  consideration  whatever  for 
the  defendants  retaining  the  592.  68.  3c2.  The 
policy  lapsed  before  this  action.  Every  matter 
and  :u;tdone  by  Howard  or  his  manager  were  done 
for  and  on  behalf,  and  with  the  sanction  of,  and 
were  ratified  by,  the  defendants,  and  Howard  and 
his  manager  were  in  all  things  their  agents  to 
carry  out  the  contrivance  to  procure  them  the  pre- 
mium of  592.  6s.  3d.,  there  being  no  intention  at 
any  time,  either  by  Howard  or  the  defendants, 
that  the  loan  of  15002.  should  be  advanced.  The 
plaintiff  claimed  the  592.  68.  i^d.,  and  also  the  ex- 
penses he  had  been  put  to  in  endeavoorinQ  to 
prooare  the  advance  to  him  of  the  15002.    The 

Slaintiff  further  prayed  that  the  policy  might  be 
eclared  void,  and  cancelled  on  the  ground  of 
fraud,  and    that    the    premium   was   obtained 
by  fraud. 
By  their  statement  of  defence,  the  defendants 


denied  the  Mency  of  Howard  or  his  manager, 
theit  knowledge  of  the  alleged  fraud,  or  any  con. 
ne^tion  whatever  with  him  ;  and  admitted  only 
th^  making  of    the  policy  and  payment  of  the 
prelum,  alleging  that  it  was  paid  as  the  first 
year's  premium  on  the  policy,  and  no  other  pre- 
mium was  ever  paid  ;  that  the  year  expired,  and 
the  policy  was  not  kept  up ;  that  there  was  good 
consideration  for  the   defendants   retaining  the 
premium,  and  the  plaintiff  had  the  benefit  of  the 
insurance  nntil  the  policy  lapsed.    The  plaintiff 
joined  issue  upon  the  statement  of  defence.    The 
statement  of  claim  had  originally  contained  four 
paragraphs,  which  went  to  show  that  the  trans- 
action with  the  plaintiff  was  only  one  of  several 
others  of  a  similar  kind  by  which  other  persons 
were  defrauded  into  ]>aying  the  defendants  for 
effecting  policies  under  the  pretence  of  a  loan  by 
third  persons  who  were,  in  fact,  as  the  plaintiff 
alleged,  agents  acting  in  concert  with  the  delen- 
dants  for  that  purpose ;  but  these  paragraphs  had 
been  struck  out  by  order  of  the  court  as  irrele- 
vant:   (see   Blake  v.   TIip.  Albion  Life  Inturanet 
Society,  35  L.  T.  Bop.  K  S.  269.)    At  the  trial, 
before  Lord  Coleridge,  C.J.,  the  plaintiff  proved 
the  circumstances  alleged  in  the  statement   of 
claim.       Evidence  was  then    tendered    and   ad- 
mitted   to    show    that    this    was    a    system   of 
fraud,    and    that    money     had    been    obtained 
under  similar  circumstances  from   several  other 
persons.      This  evidence  showed  that  advertise- 
ments    signed    either    Howard,     Gard,    Wood, 
Bogers,  Preston,  Seymour,  Holland,  or  some  other 
name,  and  often  expressed  in  the  identical  words 
of  the  advertisement  seen  by  the  plaintiff,  ap- 
peared offering  an  advance  of  money ;  that  the 
witness  placed  himself    in  correspondence  with 
the  advertisers,  insured  his  life  in  the  office  of  the 
defendants,  and  paid  them  a  premium,  which  they 
divided  with  the  person  who  had  offered  the  loan; 
that  unreasonable  requisitions  for  further  secu- 
rities were  made,  and  the  loan  never  advanced ; 
that  the  policies  word  not  renewed  by  the  insurer; 
that  they  would  not  have  been  paid   had   they 
fallen  in ;  that  the  names  of  the  advertisers  wore  all 
aUate*  of  a  man  called  Wood,  who  was  constantly 
for  hours  together,  and,  week  after  week  for  years 
had    been,    in    close    communication    with    the 
managing  director  and  secretary,  and  sometimes 
other  directors  of   the  company ;   that   cheques 
drawn  in  favour  of  Wood,  Gard,  or  Bogers,  or  of 
the  other  different  names,  were  all  indorsed  with 
the  respective  names  in  the  handwriting  of  Wood. 
The  jury  found  a  verdict  for  the  plaintiff  for  the 
sum  claimed.    A  rule  for  a  new  trial  having  being 
granted  on  the  ground  of    misreception  of  evi- 

Q.6DC6 

Willis,  Q.C.  and  Tindal  Aikinson  showed 
cause. — We  were  asking  the  jury  to  find  that 
the  acts  of  Howard  were  the  acts  of  the 
company;  and  one  instance  was  not  suffi- 
cient to  prove  collusion  between  them.  A  jury, 
at  the  Central  Criminal  Court,  has  now  found 
these  defendants  guilty  of  conspiracy  to  defraud, 
and,  therefore,  that  this  agreement  between 
Howard  and  the  defendants  did  exist.  The  two 
allegations  in  the  statement  of  claim  were — (1)  that 
this  was»  a  company  formed  for  the  purpose  of 
robbery,  and  (2)  that  the  plaintiff  had  been  robbed 
by  it.  The  evidence  in  question  was  required  to 
prove  the  first  proposition.  In  coses  of  coining 
or  receiving  stolen  goods,  evidence  of  nets  other 
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than  the  one  charged  ia     admissible  to  show  the 
fraodalent  intent.    They  oited 

Xaekag  r.  Th«  C—mnreial  BankofNmo  Bruiuwici;, 

L.  Bep.  S  P.  C.  304 ; 
Baneict  t.  BngUth  Joint  Stock  Bemk,  L.  Bep.  2 

Ex.259. 

IPIntyre,  Q.G.  and  Palchett,  Q.C.  in  sappon  of 
the  rale. — There  are  dicta  of  Lord  Colerioge,  G.J. 
and  Brett,  L.J.,  in  Blake  r.  Alhion  Ltfe  Inturawte 
Compcaty  (35  L.  T.  Bep.  N.  S.  269),  which  are  oon- 
dnnve  of  this  case.  [Gkotk,  J. — Directly  a  link 
is  foand  to  connect  the  acts  of  f  rand  that  it  is  pro- 
posed to  prove  with  the  frandnlent  design  charged, 
they  become  evidence.  Lord  Colekedoe,  G.J. — If 
we  meant  that  evidence  of  fraatmlent  acts,  uncon- 
nected with  the  frand  charged,  was  not  admissible, 
that  was  right,  bnt  will  not  help  yon.  If  we 
meant  that  acta  of  frand,  connected  with  the  par- 
ticular fraud  chanted,  could  not  be  given  in 
evidence,  we  were  wrong.  Gbove,  J.— When  the 
question  is  whether  an  act  was  or  was  not  fraudu- 
lent, acts  of  a  similar  kind  are  given  in  evidence  to 
show  intention.  I  remember  in  a  honsebreaking 
case  in  which  I  was  connsel,  a  man  was  found  under 
suspicious  circumstances  in  a  bedroom;  it  was 
let  np  that  he  was  there  courting  the  servant ;  to 
show  a  gnilty  intention,  Erie,  C.J.  admitted 
evidence  of  the  fact  that  he  was  seen  in  the  house  a 
week  before  under  circumstances  equally  suspicious 
and  which  rebutted  the  idea  that  he  was  there 
for  the  purpose  of  courting.]  The  evidence  that 
similar  frauds  had  been  committed  under  similar 
dronmsumces  was  given  in  this  case  in  order 
that  the  jury  might  find  that  the  company  were 
responsible  for  the  frauds  of  Howard.  Bub  if  it 
cannot  be  pix>ved  that  Howard  was  the  agent  of 
the  company  on  the  particular  occasion,  then  the 
plaintiff's  case  fails ;  he  cannot  show  that  Howard 
was  agent  for  the  company  on  various  other 
oooasions.  Primd  facie,  a  company  cannot  ap- 
point an  agent  to  commit  a  fraud  :  ( Western  Bank 
^Sfoiland  V.  Addie,  L.  Bep.  1  S.  &  Div.  App.  145). 
That  Howard  was  the  agent  of  the  directors, 
there  can  be  no  donbt.  As  between  Northcote, 
Thomson  (the  managing  director  and  secretary  of 
the  company),  and  the  various  agents,  there  was 
no  doubt  an  agreement  to  defraud  the  public. 
But  the  company  are  not  bound  by  fraudulent 
sets  of  the  directors  outside  their  aotboriby. 
[Lord  Coleridge,  C.J.  cited  Banger  v.  Qreat 
Wettem  Bailway  Company,  5  H.  of  L.  Gas.  72.] 
In  Wettem  Bank  of  Scotland  v.  Addie  (ubv  sup., 
pp.  166,  167)  Lord  Gran  worth  says:  "An  in- 
corporated company  cannot,  in  its  corporate 
character,  be  called  on  to  answer  in  an  action  for 
deceit.  But  if,  by  the  frand  of  its  agents,  third 
persons  have  been  defrauded,  the  corporation  may 
oe  made  responsible  to  the  extent  to  which  its 
foods  have  profited  by  those  frauds.  If  it  is 
(opposed  that  in  what  I  said  when  the  case  of 
Bmger  v.  Great  Weitem  Railway  Company  was 
dedaed  in  this  House,  I  meant  to  give  it  as  my 
opinion  that  the  company  could  in  that  case  have 
■Ken  made  to  answer  as  for  a  tort  in  an  action  for 
deceit,  I  can  only  say  I  bad  no  such  meaning.  .  .  . 
^  attentive  consideration  of  the  cases  has  con- 
Tinced  me  that  the  true  principle  is,  that  these 
corporate  bodies,  through  whose  agents  so  large  a 
Por^on  of  the  business  of  the  country  is  now 
carried  on,  may  be  made  responsible  for  the  frauds 
of  tbose  agents  to  the  exteni  to  which  the  com- 
putes have  profited  from  these  frauds,  bnt  that 


they  cannot  be  sued  as  wrong-doers  by  imputing 
to  them  the  misconduct  of  those  whom  they  have 
employed."  [Likdlxt,  J. — That  has  been  said  in 
several  cases.  Lord  Coleeisge,  C.J. — This  is 
not  an  action  for  deceit;  this  is  an  action  to 
recover  back  the  money  that  has  been  paid  as 
premium  for  the  insurance,  paid  for  the  benefit  of 
the  company,  and  obtained  by  the  fraud  of  its 
directors.]  A  dictum  of  Bramwell,  L.J.,  in  Weir 
Y.  BeU  (L.  Bep.  8  Ex.  Div.  238),  throws  donbt 
npon  the  reasoning  in  the  case  of  Baraiek  v. 
Mngliik  Joint  Stock  Bank  (ubi  gup.),  oited  on  the 
other  side. 

Gbove,  J. — In  this  case  I  regret  that  I  have  to 
give  judgment  first,  as  the  evicfenoeis  voluminous, 
and  my  Lord  who  tried  the  cose  would  have  been 
better  able  to  state  it.  I  rather  expected  that 
when  the  argument  came  to  be  heard  two  objec- 
tions woald  have  been  taken  to  the  admissibility 
of  this  evidence — one  treating  it  as  a  totality,  and 
the  other  splitting  it  np  and  objecting  to  particular 

Ehrts.  Bnt  there  has  been  no  argument  on  the 
tter  alternative ;  and  therefore  all  I  have  to  con- 
sider is  whether  this  evidence,  taking  it  as  a 
whole,  is  admissible.  'I'he  action  was  brought  by 
the  plaintiff  to  recover  back  money  paid  to  the 
defendant  company,  which  it  was  alleged  had  been 
obtained  from  bim  by  their  agent  fraudulently. 
The  nature  of  the  alleged  fraud  is  this:  The 
plaintiff  says  that  he  saw  an  advertisement  of  one 
Howard  offering  to  lend  money  on  personsA 
security.  He  wrote  to  Howard,  asking  for  a  loan, 
and  received  a  &Toar»ble  answer,  the  only  condi- 
tion being, "  Yon  will  have  to  insure  yonr  life  in  an 
office  to  be  selected  by  me."  The  plaintiff  proposed 
to  borrow  1500?.  on  these  terms,  insured  his  life 
with  the  defendants  at  the  instance  of  Howard, 
and  paid  to  them  592.  odd  by  way  of  premium. 
He  did  not,  however,  get  the  1500L,  various  other 
conditions  being  proposed  to  htm  which  he  re- 
fused. He  could  not  get  back  the  money  which  he 
had  paid ;  he  therefore  only  got  a  policy  of  insorenoe. 
which  might  or  might  not  be  worth  anything. 
The  plaintiff's  case  was  that,  under  pretence  of  a 
promised  loan,  Howard  was  to  induce  persons  to 
insure  their  lives  in  an  office  with  which  he  was 
connected,  and  by  this  means  was  enabled  to 
pooket  their  money  without  giving  any  considera- 
tion. In  his  statement  of  claim  the  plaintiff  says 
that  "  the  defendants  and  the  said  H.  Howard, 
by  the  contrivance  in  this  statement  of  claim  men- 
tioned, fraudulently  induced  the  plaintiff  to  pay 
the  59{.  6«.  3d.  npon  the  pretence  that  the  sum 
of  15001.  should  be  advanced  to  him  upon  the 
terms  agreed  and  hereinbefbre  set  forth,  whereas, 
in  fact,  tney  never  intended  that  the  sum  shoald 
be  advanced,  and  always  intended,  withont  mj 
notice  to  the  plaintiff,  to  demand  secarities  which 
they  knew  he  would  not  give  or  agree  to : "  and 
then  he  claims,  not  damages  for  the  fraud,  but, 
practically,  a  rescission  of  the  contract.  This  is, 
therefore,  an  action  for  monev  hod  and  received  by 
the  defendants  without  consideration,  and  obtained 
from  the  plaintiff  by  the  frand  of  the  defendant 
company,  or  of  its  agents.  Whether  an  action  for 
deceit  can  or  cannot  be  maintained  a^inst  a  com- 
pany, where  a  company  has  obtained  money 
through  the  fraud  of  its  agents,  such  money  can 
undoubtedly  be  recovered  back  by  the  person  from 
whom  it  has  been  so  obtained.  That  is  the  case 
here;  the  money  was  clearly  obtained  from 
the  plaintiff  by  fraud,  and  it  went  into 
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the  coflers  of  the  defendant  oompaaj.  How 
is  the  plaintiff  to  prove  the  fmad  P  Here  is  a  man, 
giving  the  name  of  Howard,  which,  as  far  as  the 
transaction  with  the  plaintiJEf  goes,  might  be  his 
real  name,  who,  by  requiring  farther  seoorities 
^an  he  originally  atipntated  for,  virtaally  broke 
his  undertaking  to  grant  a  loan,  and  received 
from  the  company,  in  retom  for  introdaoing  the 
insurer,  50  per  cent,  of  the  premium.  These  are 
all  the  elements  of  fraud  in  the  transaction ;  and 
there  is  nothing  on  the  face  of  them  conclusive  of 
fraud.  Then  other  evidence  was  tendered  to  show 
that  this  was  a  fraud ;  that  the  policy  wae  a  sham 
policy ;  and  that  the  loan  was  never  iolended  to 
be  made.  The  plaintiff  says,  I  will  show  that 
there  is  no  such  person  as  Howard,  and  that 
exactly  analogous  transactions  had  been  carried 
oat  with  ten  or  a  dozen  other  persona.  The  de- 
fendants contend  that  the  plaintiff  cannot  show 
general  transactions  on  the  part  of  this  company 
in  this  and  other  oases  in  which  they  hare  put 
forward  a  fiotitious  name,  and  obtained  money  on 
the  faith  of  exactly  similar  promises  of  loans  which 
they  have  never  advanced  to  the  persona  to  whom 
they  promised  them.  I  am  of  opinion  that  this 
evidence  was  admissible  for  the  purpose  of  eata- 
bliahing  fraud,  which  you  can  only  prove  by 
ahowincr  what  was  behind  the  ostensible  transac- 
tion._  The  only  way  to  prove  that  acts  are  fraudu- 
lont  is  to  show  the  intent,  the  motive,  the  design, 
that  is  to  be  coupled  with  these  acts.  Therefore, 
were  we  to  hold  otherwise,  and  such  evidence  was 
■ot  admissible,  fraud  could  never  be  proved  at  all. 
To  take  the  oonunon  instance  of  fraud  committed 
by  means  of  beggins  letters.  If  a  aingle  letter  to 
one  individnal  only  were  proved,  the  evidence 
would  probaUy  be  insafficient  for  a  conviction ; 
bnt  the  particular  transaction  is  shown  to  be  a 
gnil^  one  by  proving  ttuit  the  person  chargpd 
Bas  done  the  same  thing  twenty  times  before,  and 
th^  in  otoh  case  he  Ms  told  ieiee  stories,  and 

e'vm  fiotitious  names.  Then  is  there  any  rule  of 
w  to  exclude  this  evidence?  I  am  of  opinion 
that  there  is  not.  Where  the  act  itself  does  not 
per  m  show  its  nature,  the  law  permits  other  acts 
to  be  given  in  evidence  for  the  purpose  of  shonring 
the  nature  of  the  particular  act ;  as  for  instance, 
in  cases  of  ottering  counterfeit  coin,  even  in  some 
oases  of  murder,  and,  generally,  wherever  it  is 
necessary  to  show  the  intent  with  which  an  act 
was  done.  There  is  no  difference  between  the 
rnks  of  the  civil  and  the  criminal  law  in  this 
nspeot ;  (a)  if  anything,  the  criminal  law  of  evi- 
dence, wtuch  daala  with  oases  where  life  and 
liberty  are  in  dispute,  is  more  strict  than  the 
civil.  Therefore,  supposing  this  action  was 
brought  against  Howard,  and  it  was  doubtful 
whether  his  acts  were  fraudulent,  you  might 
^ve  evidence  of  other  acts  to  show  that  he  did 
intend  fraud.  Now,  that  being  so,  can  this 
evidence  be  given  as  regards  a  third  person? 
Now  I  will  assume  that  if  such  third  person  had 
been  charged  with  frauds  similar  to  the  particular 
act  by  Howard,  but  unconnected  with  it,  they 
would  not  have  been  admissible.  But  cannot  yon 
give  such  evidence,  when  you  identify  these 
JnaAa  with  the  person  by  whom  the  particular 

(a)  R.  V.  BurdtH,  4  B.  &  A.  95,  122,  per  iJest,  J. ; 
AttoTMy-Gsneral  v.  Le  Merchant,  2  T.  B.  201,  N. :  R.  v. 
Mwphy,  8  C.  &  P.  297,  306 :  Leach  v.  Bimpmm,  5  M.  & 
W.  309,  312,  per  Parke,  B. ;  25  How.  St.  Tr.  1314 ;  29  Id. 
764.— {Note  by  Keporter.] 


fraad  was  committed  ?  Suppose  Howard  to  be  a 
fictitious  name,  and  that  the  defendants  perfectly 
well  knew  that  these  transactions  were  fraudulent, 
and  that  they  were  committed  by  Howard,  and 
the  defendants  got  the  benefit  of  them ;  then  it 
appears  to  me  that  this  evidence  is  admissible. 
If  you  show  similar  shams,  carried  out  under  the 
same  false  name,  and  that  the  defendants  are  the 
people  who  put  the  money  in  their  packet  in  each 
case,  the  difficulty  arising  from  any  possibility  of 
mistake  in  the  case  is  removed,  and  the  jury  may 
reasonably  be  called  upon  to  infer  that  the  defen- 
dants intended  to  pocket  the  money  of  the  plaintiff 
in  the  particular  case.  The  instances  that  I  have 
cited  from  the  criminal  law  show  that  this  evi- 
dence is  admissible ;  and  I  know  of  no  case  the 
other  way.  Supposing  Howard  to  be  a  fictitious 
person,  then  the  evidence  would  be  admissible  in 
order  to  satisfy  the  jury  that  the  defendant*  had 
used  a  fictitious  name  for  the  purpose  of  fiuuda- 
lently  getting  money.  To  show  that  Howard  waa 
only  one  of  ten  fictitious  names,  waa  to  show  that 
the  use  of  that  psoodonym  was  a  fraudulent  fiction, 
and  not  a  mistake.  How  could  that  be  shown 
except  by  the  faot  that  they  did  transact  business 
under  various  fictitious  names  P  The  very  same 
man  whom  they  called  Howard,  they  called  Gard 
and  other  names.  I  am  at  a  loss  to  see  how 
that  evidence  can  be  thought  to  be  inadmissible. 
Every  fraud  must  consist  of  a  number  of  acts  all 
calculated  to  further  the  fraudulent  design.  Is 
the  plaintiff  not  entitled  to  show  that  the  company 
entelred  in  their  books  a  series  of  fictitious  names  ? 
Suppose  that  there  was  no  person  at  all  acting  as 
agent  of  the  company,  and  Howard,  Gard,  Wood, 
and  the  rest  were  names  and  nothing  more;  then 
the  plaintiff  would  be  entitled  to  snow  thiat  the 
real  persons  be  was  dealing  with  were  these 
directors,  who  put  forward  fictitious  names  in 
order  to  g^t  letters  into  their  own  hands  surrep- 
titiously ;  he  would  be  entitled  to  connect  those 
fictitious  names  with  the  defendants,  and  to  show 
that  the  insurance  company,  with  whom  the  plain- 
tiff insured,  was  connected  with  the  name  of  the  per- 
son who  had  advertised  for  persons  wishing  for  loans. 
It  would  beanaturalsappotiition  of  the  plaintiff  that 
Howard  desired  an  insurance  in  a  good  solvent 
company,  and  that  there  was  nothing  novel  in  his 
making  it  a  condition  of  the  loan  that  the  plaintiff 
should  insure  in  a  company  to  be  named  by  hint. 
I  think  that  the  plaintiff  was  entitled  to  show 
that  the  insurance  company  were  really  the  prin- 
cipals, and  had  no  agents.  It  is  very  doubtful 
whether  an  action  for  deceit  will  lie  against  a 
company.  All  that  we  have  to  decide,  however, 
is  that  the  plaintiff  can  bring  this  action,  which  is 
for  the  return  of  money  paid  without  considera- 
tion, and  that  the  benefit  which  the  company 
derived  from  the  frauds  of  their  agent,  if  they 
had  one,  must  be  given  up.  It  follows  that  the 
only  evidence  by  which  it  could  be  shown  that 
the  money  was  obtained  by  fraud,  and  that  the 
company  benefited  by  it,  was  admissible. 

LiNSLEY,  J. — I  am  of  the  same  opinion,  and  after 
the  exhaustive  judgment  of  my  brother  Grove, 
I  have  very  few  words  to  add.  The  plaintiff's 
case  is :  I  was  induced  by  the  fraud  of  Howard  to 
pay  certain  money  to  you,  the  defendants,  and,  at 
the  time  I  paid  it,  you  kuew  it  was  obtained  by 
the  fraud  of  Howard.  How  is  that  case  to  be 
proved  ?  We  are  asked  to  exclude  all  the  evidence 
that  waa  given  as  to  the  mode  in  which  the 
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defendant  coOipAny  carried  on  its  basiness  ;  in 
other  words,  all  the  evidence  that  throws  light  on 
this  particolar  transaction.  It  is  said  by  the 
plaintiB'  that  this  transaction  of  which  he  com- 
pkias  is  only  one  of  a  class,  and  that  a  fraudulent 
class,  ijet  it  be  shown  that  a  fraud  on  A.  is  one 
of  a  class  of  similar  frauds  upon  B.,  C,  and  D., 
and  the  frauds  upon  B.,  C.,and  D.  at  once  become 
evidence  in  an  action  by  A  It  oomes  to  this — is 
the  plaintiff  to  be  at  liberty  to  show  chat  this 
money  was  obtained  from  him  by  false  pretences  ? 
He  can  only  show  that  the  pretence  made  to  him 
was  fraudulently  false,  by  showing  a  series  of 
similar  pretenoes  similarly  falsified.  If  that 
eridence  is  to  be  excluded,  it  must  be  by  some 
Tery  strict  rule  that  I  do  not  know  of.  The  true 
answer  to  such  a  snegestion  is  that  the  rule  that 
exclndes  evidence  ottransactions  other  than  the 
one  that  is  being  inquired  into  does  not  apply 
where  the  transaction  that  is  the  subject  of  the 
inquiry  is  one  of  a  class.  It  does  not  appear  to 
me  to  be  necessary  to  decide  the  point  as  to  the 
liability  of  companies  for  frauds  of  agents. 

Lord  CoLEKiDGE,  C.J. — I  am  of  the  same  opinion. 
Many  questions  have  been  raised  in  this  case 
which  I  do  not  think  it  necessary  to  decide  now. 
He  simple  question  raised  by  this  rule  is  whether 
certain  evidence  was  properly  received  at  the 
trial  Ilow  it  is  obvious  that  in  order  to  discover 
whether  evidence  is  admissible  at  Kisi  Frius  the 
■tatement  of  claim  has  to  be  looked  at.  Objections 
might  poesiUy  have  been  taken  to  the  statement 
of  claim ;  but  that  question  does  not  arise  now. 
The  ^neral  outline  of  the  fraud  alleged  in  the 
claim  is  this  :  A  person  called  Howard  offers  by 
advertisement  a  loan  of  money,  and  the  plaintiff 
answers  the  advertisement.  Howard  makes  it 
one  of  the  terms  of  the  loan  that  the  plaintiff  shall 
insure  bis  life  in  the  defendant  company's  office. 
The  negotiation  is  effected,  and  the  premium  is 
paid;  outwardly  there  is  no  connection  between 
the  company  and  Howard.  Afterwards  exor- 
bitant conditions  are  added  to  the  terms  on  which 
the  money  was  to  be  advanced,  which  conditions 
the  plaintiff  refuses,  and  no  money  is  advanced. 
Obviously,  so  stated,  there  is  nothing  in  the  tran- 
•*eti<»i  which  may  not  be  bond  fide.  Suppose  the 
et&oe  selected  by  Howard  had  been  one  of  un- 
^nbted  character,  no  jury  upon  those  facts  alone 
WBold  find  complidty  between  the  office  and 
Howard,^ and  a  verdict  for  the  plaintiff.  Bat,  on 
mqniry,  it  was  found  from  other  cases  that  there 
was  the  most  intimate  connection  between 
Howard  and  the  defimdants,  and  that  the  tran- 
■■cticm  between  the  phuntiff  and  Howard  was 
quite  well  known  to  the  defendants;  offers  of 
loans  having  been  made  for  years  nnder  various 
names  upon  conditioa  of  insuring  in  the  defen- 
dants' office,  and  upon  the  premium  having  been 
PMd,  tlie  kwn  being  in  each  case  refused.  It  is 
■ot  difficult  to  see  that  the  obtaining  of  these 
preminma  on  policies  of  which  there  were  no  re- 
newals, and  upon  which  nothing  was  ever  paid, 
was  greatly  to  the  benefit  of  the  directors  of  this 
eompany.  Such  a  state  of  facts,  if  proved,  would 
*bow  a  gross  and  abominable  fraud  ;  bat  the  pro- 
position u  that,  though  those  facts  would 
disclose  a  gross  and  abominable  fraud,  and 
"Wngh  they  could  only  be  proved  by  giving  in 
evideooe  the  other  cases  that  had  been  discovered, 
2«(  the  rules  of  evidence  prevent  that  being  done. 
If  that  proposition  were  cwrect,  many  claims  per- 


fectly just  and  (air  must  fail  by  reason  of  it.  There 
was  a  time  when  that  would  have  been  no  argument 
against  the  coriectness  of  the  proposition ;  but  that 
time  has  passed ;  and  now  the  general  rule  is  that 
almost  cveryihing  that  can  throw  light  upon  the 
matter  is  admitted.     In  any  but  an  English  court, 
and  to  anyone  but  an  English  lawyer,  the  contro- 
versy whether  this  evidence  is  admissiblo  or  not 
would   seem,   I    imagine,  supremely  ridiculous ; 
because  it  is  admitted  that  it  is  most  cogent  and 
material  to  the  plaintiff's  claim.  Some  legal  ground 
having,  however,  to  be  shown  for  receiving  it,  I 
think  it  is  receivable  on  two  distinct  le^  grounds. 
Two  things  are  necessary  to  be  established  hare, 
agency  and  fraud.    It  was  necessary  to  show  that 
those  who  effected  the  contract  were  agents  of  the 
defendants,  and  that  what  was  done  was  done  with 
fraud.  Now,  except  as  to  Howard,  the  agency  was 
clear.    The  secretary,  manager,  and  others,  were 
manifestly  agents  to  effect  insurances  for  the  com- 
pany. It  is  tbereforedear  that  thecompany  would 
be  responsible  for  acts  done  by  them  in  the  course 
of  their  duty.  As  regards  Howard,  this  was  not  so 
manifest ;  and,  therefore,  this  evidence  was  receiv- 
able to  prove  the  agency  of  Howard,    It  would 
not  be  the  less  receivable  on  this  ground,  because 
it  would  prejudice  the  defendants  in  another  way. 
There  is  no  such  rule  of  evidence.    This  evidence 
does  clearly  go  to  prove  Howard's  agency.    Bvi- 
denoe — in  many  cases  conclusive  evidence — was 
given  that  Howard  and  all  these  other  names  that 
were  used  were  aliases  of  Wood ;  that  Wood  was 
in  intimate  connection  with  the  company,  through 
its   managing  director  and  secretary ;  and  that 
Wood  received  half  of  the  premium  paid  to  the 
company  on  an  insurance  being  effected.    Now  it 
is  clearly  evidenoe  of  Howard  s  agency  to  show 
that  this  man  who  called  himself  Howard  was 
Wood,  that  he  was  in  intimate  connection  with 
these  directors,  and  that  they  were  repeatedly 
benefiting  by  his  frauds  ;    because  the   moment 
that  you  establish  that    all    these  names   were 
aliases  of  one  person,  and  that  under  those  names 
this  business  was  conducted  f6r  the  benefit  of  the 
company,  it  seems  to  me  that  you  establish  also 
that  that  person  was  an  agent  of  the  oompitay. 
This    evidence    is   therefore    receivable  on  that 
ground.    But,  secondly,  yon  must  also  show  that 
these   acts    were    fraudulent.      Supposing    that 
this    case    had    stood    alone,    there    was    cer- 
tainly  no  conclusive  evidence   of  fraud  on  the 
part  of  the  company,  but  when  it  appears  that 
the  various  names  are  aliases  of  one  and  the  same 
agent,  and  that  these  repesrted  acts  of   getting 
money  from  persons  who  receive  no  correspondinj; 
benefit  were  known  to  the  defendants,  I  think  it 
is  proved  that  the  acts  were  fraudulent  in  their 
nature.    Then  the  facts  that  the  plaintiff  had  to 
establish,  viz.,  that  Howard  was  the  agent  of  the 
defendants,  that  he  had  committed   frauds,  and 
that  by  those  frauds  the  defendants  had  benefited, 
are  made  out.     I  think  that  this  evidenoe  does 
not  fall  within  the  rule,  Bes  inter  cdiot  acta  alteri 
nocere  non  debet,  because  the  facts  given  here  in 
evidence  are  necessary  links  in  the  chain  of  proof 
in  the  particular  cose.    As  to  the  previous  decision 
of  this  court  in  the  same  case  (35  L.  T.  Bop.  N.  S. 
269),  by  which  certain  paragraphs  were   struck 
out  from  the  claim,  I  think  that  does  not- conflict 
with  our  present  decision,  because  they  contained 
statements  of  res  inter  <dioi>  aetce  without  any  at- 
tempt to  connect  tbem  with  the  res  inter  parte*  acta.  ^ 
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As  to  the  observations  of  two  of  the  jadges  in  that 
ease,  it  is  not  necossary  to  decide  whether  they 
oan  all  be  supported.  Thej  had  reference  only  to 
the  subject  then  before  the  court.  I  am  of 
opinion,  therefore,  that  this  evidence  was  admis- 
sible, and  that  the  rale  should  be  discharged. 

Bvie  diiehmrged. 

Solicitor  for  the  plaintiff,  J.  Bohinton. 

Solicitors  for  the  defendants,  Phelps,  Bennett, 
and  Woodforde. 

[Noto  by  Beporter. — Where,  in  on  action  a^fainat  A.,  to 
recover  the  Talae  of  work  done  by  the  plaintiff  to  oeriabi 
honaeB  on  the  order  of  B.,  the  qnestlon  was,  whether  A. 
or  B.  was  liable  as  principal ;  evidence  was  held  to  be 
admissible  to  prove  tnat  A.  had  given  orders  to  persons, 
other  than  the  plaintiff,  to  do  work  at  the  same  houses : 
Woodtoard  v.  Buchanan,  L.  Bep.  5  Q.  B.  285 ;  22  L.  T. 
Bep.  N.  S.  123.  See  also  Reg.  v.  Francts,  L.  Bep.  2  C.  C. 
128, 131 ;  30  L.  T.  Bep.  N.  S.  SOS.] 


BXOHEQUEB  DIVISION. 

Thursday,  Feib.  20. 

(Before  Ksllt,  G.B.  and  Pollock,  B.) 

Greaves  v.  Keexb.  (a) 

Gontempt  by  solicitor  in  nonpayment  of  money 
into  eouH — Committed  of  solicitor  to  prison 
for — Detention  in  custody  beyond  twelve  months 
— AMon  against  gaoler  for  false  imprisonment — 
Warrant  of  committal — Nature  of  contempt  not 
disclosed  on  face  of— Duty  and  liaJ>Uity  of  gaoler 
—Debtors  Act  1869  (32  ^  33  Viet.  e.  62),  s.  4 

For  ditobedienpe  to  an  order  for  payment  by  him, 
a»  a  solicitor,  of  money  into  court,  the  plaintiff 
was  arrested  on  a  vmt  of  attachment,  amd  on 
the  12th  Aug.  1876,  was  committed  to  gaol  under 
a  toarrant  commanding  the  gaoler  to  "  safely 
keep  him,  so  that  the  sheriff  might  have  hit  body 
before  the  Queen  in  the  Common  Pleas  Division 
of  the  High  Court  of  Justice,  wheresoever,  ^c, 
to  answer  Her  Majesty  as  well  touching  a  con- 
tempt at  also  such  otMr  matters  as  shall  be  then 
and  there  laid  to  hit  charge."  The  nature  of  the 
contempt,  or  that  it  wot  for  Tionpayment  of  money 
into  oowrt,  wat  not  ditdosed  on  the  face  of  Uie 
warrant,  and  the  plaintiff,  having  never  been 
brought  before  the  court,  remained  in  prison  until 
the  16lh  Aug.  1877,  when  he  was  discharged  from 
custody  in  pursuance  of  an  order  of  the  Common 
Pleat  Division  of  the  High  Coutt  of  Justice  to 
thai  effect. 

The  plaintiff  then  bro^tght  an  action  against  the 
defendant,  the  gaoler,  for  false  imprisonment  in 
detaining  him  in  custody  after  the  expiration  of 
twelve  months  from  the  date  of  the  committal, 
when,  as  the  plaintiff  contended,  the  defendant 
ought  to  have  discharged  him  in  accordance 
with  the  provisions  of  sect.  4  of  tlie  Deblort  Act 
1869. 

Held  by  the  Exchequer  Division  {Kelly,  C.B.  and 
Pollock,  B.),  that  tlie  action  was  not  main- 
tavnahle.  The  defendant  was  bound  to  obey  the 
warrant  according  to  its  exigency,  viz.,  to  keep 
tlie  plaintiff  until  he  wat  brought  up  to  the 
court  to  answer  a  contempt,  and  until  that  too* 
doTie  the  defendant  had  no  authority  or  power  to 
discharge  the  plaintiff  from,  custody  wUhout  an 
order  o/'  the  court;  nor,  the  nature  of  the  contempt 
notbexn^  disclosed  by  the  warrant,  was  lie  bound 
to  inquire  whether  it  wat  such  at  brought  the 

(a)  £«ported  by  Hzsbt  Lnoa,  Esq.,  Barrister^t-Law. 


case  within  tlie  operation  of  sect,  i  of  tlie  DeUars 
Act  1869. 
QuuBre,  per  KeUy,  G.B.,  whether  defauU  in  pay- 
ment of  money  ordered  to  be  paid  into  court  it 
within  the  meaning  and  operation  of  the  Debtors 
Act  1869,  and  whether,  if  the  nature  of  the  eon- 
tempt  here  had  been  disclosed  on  the  face  of  tiis 
warrant,  the  cote  would  then  lume  come  viiik\% 
that  Act  of  Parliament. 
Moone  V.  Bose  (20  L.  T.  Bep.  N.  8.  608 ,-  L.  Bap. 

9  Q.  J3.  486 ;  38  L.  J.  236,  Q.  B.)  dittinguithed. 
This  was  an  action  for  false  imprisonment  brought 
by  the  plaintiff,  a  solicitor,  against  the  defenduit, 
the  governor  of  the  Surrey  County  Gaol,  at 
Eorsemonger-Iane ;  and  by  his  statement  of  claim 
the  plaintiff  alleged  (paragraph  3)  that  on  the 
12ih  Aug.  1876  he  was  arrested  on  a  writ  of 
attachment  for  nonpayment  of  money,  and  on 
that  day  was  committed  to  the  custody  of  the 
defendant  (paragraph  4);  that  be  remained  in 
custody  until  11th  Aug.  1877,  when,  by  force 
of  the  statute  in  that  behalf,  he  became  and  was 
entitled  to  be  discharged,  and  could  not  by  law  be 
detained  in  custody,  as  the  defendant  had  notice; 
(paragraph  5)  that  there  was  no  other  detainer 
against  him,  or  cause  for  his  detention  in  custody, 
as  the  defendant  well  knew ;  and  (paragraph  6)  that 
on  the  10th  Aug.  1877  he  gave  notice  in  writing  to 
the  defendant,  and  demanded  his  discharge  from 
cnstody,  but  the  defendant  wrongfully  and  ma- 
liciously kept  and  detained  him  in  cnstody,  and  im- 
prisoned him,  until  the  16th  Aug.  1877,  when  the 
plaintiff  obtained  his  discharge  by  order  of  the 
judge.  Paragraph  7  contained  an  allegation  of 
damage,  and  a  claim  of  5001.  as  damages. 

The  circumstances  nnder  which  the  arrest  and 
imprisonment  of  the  plaintiff  took  place  are  fully 
set  forth  in  the  defendant's  statement  of  defence, 
and,  shortly  stated,  appeared  to  be  as  follows : 

Faragraphn  2  to  5 :  The  plaintiff  wag  the  solioitar  of 
one  James  Buddock,  in  a  certain  action  bronght  by 
Bnddock  against  one  Henry  Lake,  to  recover  penaltiw 
amoonting  to  JEIOO  for  an  alleged  infringement  of  the 
25  Greo.  2,  c.  36,  and  as  snch  sohcitor  in  the  said  action 
the  plaintiff,  on  the  8th  March  1876,  improperly  and 
wrongfully  signed  jndgment  and  isaaed  execntion  against 
the  said  Henry  Lake  ;  and  on  the  aame  day  the  plaintiff, 
as  aolicitor  acting  for  and  on  behalf  of  the  aaia  James 
Bnddock,  recoivM  from  the  officer  of  the  aheriff  of 
Middlesex  the  snm  of  1001. ,  the  amonnt  of  the  levy  on 
anoh  execntion.  On  the  9th  March  1876,  on  the  ap^- 
cation  of  the  solioitora  of  the  said  Heniy  Lake,  an  order 
was  made  by  a  master  at  chambers  that  the  jndgment 
of  the  8th  March  should  be  set  aside,  and  all  sabaMoent 
proceedings  stayed,  and  the  money  paid  b^  the  sheriff 
of  Middlesex  to  the  plaintiff  should  oe  paid  into  oomt 
by  him  forthwith.  The  plaintiff  not  complying  with  the 
above-mentioned  order,  an  order  was  made  by  PoUoek, 
B.,  at  chambers,  on  the  23rd  March  1876,  for  a  writ  of 
attachment  to  issue  against  him  for  disobedience  thereto, 
and  on  the  5th  May  1876  a  further  order  was  made  by 
Pollock,  B.,  for  the  issue  of  a  writ  of  attachment  into 
Surrey  af^ainst  the  plaintiff  for  his  oontinned  disobedienoe 
to  i&e  said  order  of  the  9th  March.  Thereupon  a  writ  of 
the  Queen  waa  on  the  said  5th  May  issued  ont  of  the 
Common  Pleas  Division  of  the  High  Court  of  Justice, 
directed  to  the  sheriff  of  Surrey,  commanding  him  to 
attach  the  plaintiff,  so  as  to  have  him  before  the  Queen 
in  the  Common  Pleas  Division  of  the  High  Conit  of 
Justice,  wheresoever,  &a.,  there  to  answer  Her  Miqesty 
as  well  touching  a  contempt  which  it  was  alleged  he  haa 
committed  against  Her  Majesty,  as  also  such  other 
matters  as  shall  be  then  and  there  laid  to  hia  charge ; 
and  further  to  perform  and  abide  such  order  aa  the  nid 
conrt  should  make  in  that  behalf.  Under  that  writ  tiie 
plaintiff  was  arrested  on  the  12th  Aug.  1876,  and  com- 
mitted to  the  defendant's  cnstody  on  that  day,  nnder  a 
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mmnt  of  the  sheriC  of  Surrey,  directed  to  "  the  keeper 
of  the  gaol  of  the  mid  cono^,  and  also  to  others  the 
■heriffs  and  bailiffs  therein  named,  commandinE  them,  by 
yiztae  of  the  said  writ,  to  attach  the  plaintiff  and  him  aale^ 
leap,  10  that  the  said  sheriff  mi^ht  have  hia  body  before 
the  Qneen  in  the  Common  Pleas  Division  of  ue  Hi^h 
Conrtof  Justice,  wheresoever,  &o.,  to  answer  Her  Majesty 
M  weU  toQohing  a  contempt  as  also  snoh  other  matters 
as  shall  be  then  and  there  laid  to  his  charge." 

6.  The  defemdant  denies  that  the  pliuntiff  was  ever 
arrested  or  committed  to  onstody  save  nnder  the  oircom- 
stuices  and  on  the  warrant  and  writ  aioresuid.  He 
sever  was  arrested  on  a  writ  of  attachment  for  nonpay- 
ment of  money  as  alleged  in  paragr^>h  3  of  tiie  Sbito- 
ment  of  claim. 

7.  The  plaintiff  remained  in  oostody  until  the  I6th  day 
of  Aognst  1877,  when  he  was  dischaiged  in  porsnanoe  of 
s  mle  made  absolute  on  that  day  for  his  discharge  by 
the  Common  Pleas  Division  of  the  High  Conrt  of 
Jostioe  immediately  on  snoh  mle  being  made  abso- 
late. 

8.  The  defendant  denies  the  allegations  contained  in 
paragraphs  4,  5,  and  6  of  the  statement  of  claim  other 
than  the  allegation  that  the  defendant  kept  and  de- 
tained the  plaiatiff  in  custody  until  August  16.  The 
said  detention  was  rightful,  not  wrongful  or  malicious. 

9.  During  all  the  iame  that  the  plsmtiff  was  in  custody 
down  to  the  date  of  the  plaintiifs  discharge  nnder  the 
order  of  the  said  court  the  defendant  had  no  notice  or 
knowledge  of  any  of  the  matters  set  forth  in  paragraphs 
2,  3,  4,  and  S  of  this  defence  other  than  of  the  said 
vatTsnt,  nor  was  any  mle  or  order  of  any  court  for  the 
plaintiff's  discharge  save  as  aforesaid,  made  during  the 
said  period,  and  the  defendant  always  held  and  detained 
the  plaintiff  in  custody  under  and  in  obedience  to  the  said 
warrant  and  not  otherwise. 

10.  The  defendant  denies  the  allegations  contained  in 
pingraph  7  of  the  statement  of  claim. 

Upon  hiB  discbarge  from  custody  under  a 
judge's  order  on  the  16th  Aug.  1877,  as  above- 
mentioned,  the  plaintiff  presently  afterwards 
broaght  the  present  action  against  the  defendant. 

The  notice  in  writing  given  by  the  plaintiff  to 
the  defendant  on  the  10th  Aug.  1877,  while  tstill  in 
i  custody,  as  mentioned  in  the  statement  of  claim 
was  in  the  following  terms  : 

I  In  the  High  Court  of  Justice, 

Common  Fleas  Division. 
Between  James  Buddock  (plaintiff)  and  Henry  liake 

(defendant). 

Sir, — Take  notice  that  I  hereby  demand  my  discharge 

to-montow,  Satnrday,  the  11th  day  of  August,  1877,  being 

I        the  expiration  of  one  year's  imprisonment  according  to 

the  Imprisonment  for  Debts  Act,  32  <t  33  Vict.  c.  62, 

hsving   been    arrested    on    the    12th    August,    1876. — 

Dated  this  10th  day  of  August  1877. 

Yonra,  Ae.  Albebt  Qrsaves. 

To  the  Oovemor  or  his  deputy  of  Surrey  County  Qaol, 
Honemonger  lAne,  in  the  county  of  Surrey. 

The  Debtors  Act  1869  (32  A  33  Yiot.  c.  ^).  being 
"An  Act  for  the  abolition  of  imprisonment  for 
debt,  for  the  punishment  of  fraudulent  debtors, 
and  for  other  purposes,"  enacts  (t'nior  alia)  sect.  4 : 

With  the  exception  hereinafter  mentioned  no  person 
shall,  after  tfae  commencement  Ot  this  Act,  be  arrested 
or  imprisoned  for  making  default  in  payment  of  a  sum 
of  money.  There  shall  be  excepted  from  we  operation  of 
the  above  enaotment.  .  .  .  (4.)  Default  by  an  attorney 
or  solicitor  in  payment  of  costs  when  ordered  to  pay 
costs  for  misconduct  as  such,  or  in  payment  of  a  sum 
<i  moDOT  when  ordered  to  pay  the  same  in  his  character 
of  an  omoer  of  the  court  maidng  the  order.  .  .  .  Provided, 
Srst,  that  no  person  shall  he  imprisoned  in  any  case 
excepted  from  the  operation  of  this  Act  for  a  longer 
period  than  one  year ;  and  secondly,  that  nothing  in  uiis 
sediah  shall  alter  the  effect  of  any  judgment  or  order  of 
say  oourt  for  the  payment  of  money  as  re^^ards  the  arrest 
Slid  imprisonment  of  the  person  making  default  in 
payment  of  such  money. 

At  the  trial  of  the  action  before  Pollock,  B.,  and 
a  special  jury  at  the  Middlesex  sittings  on  the  8th 


March  last,  the  learned  j  adge  stopped  the  case  at  the 
conclusion  of  the  opening  of  the  plaintiff's  counsel, 
and  directed  the  jury  to  find  a  verdict  for  the 
defendant,  for  whom  he  also  directed  judgment 
to  be  entered,  his  Lordship  observing  that  the 
action  was  a  "  groundless  "  one,  and  holding  that 
the  attachment  under  which  the  plaintiff  was 
arrested  did  not  come  within  the  Debtors  Act 
1869. 

Subsequently,  on  the  14th  ISoy.  last,  an  order 
was  moved  for  and  obtained  by  the  plaintiff's 
counsel,  for  the  defendant  to  show  catise  why  the 
nonsuit  herein,  and  the  judgment,  if  any,  entei«d 
or  signed  thereon,  should  not  be  set  aside  and  a 
new  trial  had,  on  the  ground  of  misdirection,  in 
the  learned  judge  ruling  that  a  prisoner  under 
process  of  contempt  for  nonpayment  of  money 
IB  not  entitled  to  his  discharge,  at  the  end  of 
twelve  months'  imprisonment,  without  the  order 
of  a  judge  or  the  court.    And  bow 

Feb.  10.— C.  8.  Bowm  (with  him  was  G.  E. 
Lyon),  for  the  defendant,  in  showing  cause  against 
the  order,  contended,  first,  that  the  case  did  not 
fall  within  the  Debtors  Act  1869 ;  and,  secondly, 
that  the  defendant  had  done  no  more  than,  as 
governor  of  the  gaol,  into  whose  custody  the 
prisoner  had  been  delivered,  he  was  bound  to  do, 
and  was  justified  in  doing,  by  the  terms  of  the 
warrant  nnder  which  the  prisoner  was  arrested 
and  imprisoned,  and  which  warrant  had  never 
been  set  aside.  The  question  turned  on  the  4th 
section  of  the  Debtors  Act  1869.  The  scope  and 
object  of  that  Act  were  wholly  alien  to  the  case  of 
an  ofiScer  of  the  court,  where  the  order  was  not  to 
pay  money  to  a  creditor,  but  to  pay  money  into 
court.  It  was  not  competent  for  the  gaoler,  nor  was 
it  his  duty,  to  go  behind  or  beyond  the  warran*-.  and 
the  order  of  the  court,  to  ascertain  what  was  the 
precise  nature  of  the  contempt  charged  against  the 
plaintiff.  Nor  can  my  learned  friend  on  the  other 
side  now  do  that ;  and,  unless  he  can,  he  cannot 
discharge  the  plaintiff  from  the  effect  of  the  order 
and  warrant.  Nor  can  the  defendant  be  held 
liable  for  acting  in  strict  accordance  with  their 
terms.  The  plaintiff  here  was  not  a  debtor  within 
the  Act  of  1869,  nor  was  he  in  default  for  non- 
payment of  money,  but  for  not  obeying  the  order 
of  the  conrt.  Moreover,  if  he  wero  entitled  to  his 
discbarge  at  the  expiration  of  twelve  months, 
he  could  onl^  be  discharged  by  an  order  of  the 
conrt,  for  which  the  cases  of 

B»  Thompson's  TViuts,  Notfy  v.  AyUtt,  30  L.  T.  Bep. 

N.  S.  ^ ;  43  L.  J.  721,  Ch.  Div.,  and 
B»  Dean,  33  L.  T.  Bep.  N.  S.  115 ;  h.  Bep.  10  Ch. 

App.  658 ;  44  L.  J.  120,  Bank., 

are  authorities. 

Oihbont  and  TecUman  for  the  plaintiff,  contra, 
in  support  of  the  mle. — The  statute  (Debtors 
Act  1869)  expressly  says  that  no  man  shall  be  im- 
prisoned beyond  twelve  months  for  the  nonpay- 
ment of  money,  and  it  is  contended  on  the  part  of 
the  plaintiff  that  nonpayment  of  money  into  court 
is  the  same  thing,  so  far  as  the  present  question  is 
concerned,  as  the  nonpayment  of  money  to  a 
creditor.  The  oonrse  of  legislation,  with  regard 
to  imprisonment  for  debt,  from  the  33  Cko.  2, 
c.  28,  down  to  the  present  time,  shows  the 
spirit  of  the  Legislature.  Prior  to  the  1  &  2 
"Vict.  o.  110,  there  was  a  distinction  between 
debtors  in  defknlt  for  nonpayment  of  money 
into  court  and  ordinary  debtors ;  but  that  statute 
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abolished  the  distinction,  and  all  were  bronght  | 
into  one  category,  and  reduced  to  one  common 
denominator,  and  then   came  the  Act   of   1869, 
expressly  limiting  the  duration  oE  imprisonment 
to  twelve  months.    The  terms  of  the  proviso  in 
sect.  4  of  the  Act  are  as  wide,  general,  and  com- 
prehensiTe  as  they  possibly  could  be,  and  control 
the  order  of  any  court  or  judge  in  whom  there  is, 
it  is  submitted,  no  power  to  order  imprisonment, 
or  in  any  gaoler  or  anybody  else  to  detain  a  person 
iu  custody  beyond  twelve  months.    To  hold  other- 
wise wonld  be  to  repeal  all  the  Acts  passed  for 
the  abolition  and  reduction  of  imprisonment  of 
debtors.     Had  the  warrant  stated  that  a  plain- 
tiff was  arrested  for  nonpayment  of  money  into 
court  the  gaoler  would   have  been  bound  to  dis- 
charge him  at  the  end  of  twelve  months.    [Kbllt, 
C.B. — If  that  be  conceded  to  you,  yet  that  is  not 
this  case.]     Then  it  is  submitted  that  the  warrant 
is  too  wide  and  general,  and  bad  for  not  more 
precisely  specifying  the  olfenoe.  "  But  the  gaoler 
was  bound  to  read  the  warrant  by  the  light  of  the 
statute,  which  limits  and  reatricts  the  imprison- 
ment to  twelve  months,  and  wasbound  to  discharge 
the  plaintiff  at  the  expiration  of  that  time,  and  is 
liable  to  an  action  for  the  detention  beyond  it. 
Fw  this  the  case  of  Moone  v.  Rose  (20  L.  T.  Rep. 
N.  S.  606;  L.  Rep.  9  Q.  B.  486;  38  L.  J.  236, 
Q.  B.)  is  a  direct  authority  in  favour  of  the  plaiu- 
tiS.     [Pollock,    B. — The  gaoler   was  bound   to 
obey  the  warrant.]    He  was  bound  also  to  obey 
the  Act  of  Parliament.     [Pollocx,  B. — Suppose 
he  had  been  called  on  to  produce  his  prisoner, 
and  bring  up  his  body  under  a  writ  of  habeas 
eorjMM  ?]    He  would  have  answered  that  he  had 
the  prisoner  in  custody  nntil  be  was  discharged 
under  the  Act  of  Parliament.    [Pollock,  B. — I 
shonid  hold  that  that  would  be  no  answer.l 

Kellt,  C.B. — I  should,  I  must  say,  l>e  very 
glad  indeed  if  the  law  enabled  us  to  hold  that 
under  all  circumstaDoes  whatever,  a  warrant 
under  which  anyone  of  the  Queen's  subjects  is  to 
be  imprisoned  should  express  upon  its  face,  in 
dear  and  distinct  terms,  the  precise  nature  and 
character  of  the  offence  for  which  the  committal 
to  prison  is  ordered,  and  the  length  of  the  term 
for  which  the  imprisonment  is  to  continue ;  bat 
no  such  rule  of  law  exists.  Kow  it  is  not,  and 
indeed  it  could  not  for  a  moment  bo,  denied  that 
the  warrant  in  question  here  is  a  warrant  of  com- 
mittal in  a  very  old  and  very  well-known  form, 
and  which  must  be  obeyed  by  the  gaoler  as  an 
officer  of  the  court  according  to  its  exigency  as 
expressed  on  the  face  of  it.  In  the  first  place,  the 
warrant  directs  that  the  plaintiff  is  to  be  safely 
kept,  so  that  his  body  may  be  brought  up  to  the 
court,  there  to  answer  for  contempt,  and  until  the 
pluntifi's  body  has  been  so  brought  up  to  the 
court,  the  defendant,  as  the  officer  of  the  court,  is 
not  relieved  from  the  duty  of  detaining  him  in 
custody,  nor  can  the  defendant's  conduct  be  im- 
peached in  any  way  by  reason  of  such  imprison- 
znent.^  But,  further  than  that,  I  am  of  opinion 
that  if  an  action  be  brought  against  a  gaoler 
for  false  imprisonment,  for  imprisoning  a 
person  for  a  longer  time  than  it  should  be 
alleged  he  was  justified  in  doing,  and  in  his 
defence  he  produces  a  warrant  in  the  form  and 
terms  of  the  warrant  in  the  present  case,  which 
gives  him  no  notice  whatever  of  what  was  the 
conduct  or  the  precise  offence  of  the  party  for 
which  the  imprisonment  was  ordered,  and  speci- 


fies no  limited  term  of  imprisonment,  he  is  Dot 
oound  to  inquire  whether  or  not  any  statnte  has 
been  violated,  or  whether  or  not  any  statute  exist* 
requiring  that  the  imprisoned  party  should  be 
discharged  at  a  particular  time  or  under  particoiar 
circumstances  which  have  not  been  commnnicated 
to  the  gaoler.    All  that  the  defendant  here  knew  , 
or  had  notice  of  was,  that  he  was  to  imprison  the 
plaintiff  for  contempt,  and  that  for  that  coateBot 
the  plaintiff  was  to  answer  before  the  ooDii.    It 
may,  perhaps,  be  questioned  whether  defaak  ia 
payment  of  money  ordered  to  be  paid  into  ooort 
is   within    the    meaning    and    operation  of   the 
Debtors  Act  1869,  and  whether,  if  the  &ct  that 
the    contempt   in    question    here    was    the  dis- 
obedience to  an  order  for  the  payment  of  mooey 
into  court  had  been  disclosed  on  the  fisce  of  tiia 
warrant,  as  it  was  in  the  case  of  Jlfoona  v.  Bote  (M 
aup.),  this  case  would  then  have  come  within  that 
Act  of  Parliament.    Bat  it  is  enough  to  say  that 
this  is  a  different  case,  and  that  down  to  the  tiae 
of  the  plaintiff's  bringing  his  action  the  deleodant 
had  no  notice  whatever  of  what  the  contempt  wu 
with  which  the  plaintiff  was  charged.     For  auirht 
the  defendant  knew  it  might  have  been   sons 
improper  act  committed  in  ooart,  for  which  the 
j  ndge  wasempowered  to  commit  him  for  contemptof 
court,  and  he  might  have  been  committed  for  aueii 
an  offence,  and  for  nothing  whatever  having  any 
connection  with  or  in  relation  to  the  payment  oif 
money,  in  which  case  the  warrant  would  have  baen 
in  the  precise  terms  of  the  present  one.     But  the 
defendant  had  no  notice  of  anything  of  the  sort. 
He  was  simply  called  upon  by  the  writ  to  "  sa£eiy 
keep    the    plaintiff,    so  that  his  body  might  bs 
brought  before    the    Court    of    Common    Pleas, 
wheresoever,  &a,  to  answer  Her  Majesty  as  well 
touching  a  contempt,  as  also  such  other  matters  as 
shall    be    then  and  there  laid  to  his    charge." 
Under  these  circumstances  the  defendant,  having 
had  no  notice  of  the  nature  of  the  plaintiff's  eon- 
tempt,  and  the  plaintiff's  body  not  having  been 
brought  before  the  court  to  answer  the  oontempt, 
I  am  of  opinion  that  the  defendant  was  justified  in 
not  discharging  the  plaintiff  from  custody  befcra 
he  was  released  by  the  order  of  the  conrt,  and,  co»- 
sequently,  that  this  action  is  not  maintainable,  and 
that  my  learned  brother  Pollock  was  right  ia  ■•■- 
suiting  the  plaintiff. 

Pollock,  B. — It  seems  t«  me  unneoeaaary  that 
we  should  express  any  opinion  with  regard  to  tite 
proper  construction  of  the  Debtors  Act  1809 
with  respect  to  its  bearing  npon  the  present  ease, 
although  for  myself  I  should  entertain  no  dosht 
upon  that  qne8tion,if  it  had  arisen  on  this  P^^^sat 
occasion.  For  the  purpose  of  the  present  deciaiae, 
however,  it  is  quite  sufficient  for  the  defuiitot 
to  say  that,  in  obedience  to  his  duty  as  an  «Seer 
of  the  sheriff  of  Surrey,  he  was  acting  voder  a 
.warrant  which  had  been  delivered  by  the  sheriff  t» 
him  as  keeper  of  one  of  his  goals,  to  detMU  the 
plaintiff  in  castody.  All  that  the  defewbot 
oould  or  was  bound  to  look  to  was  that  writtea 
warrant,  and,  looking  to  that,  it  is  clear  there  was 
nothing  in  it  to  tell  him  that  he  was  to  keep  tha 
plaintiff  for  any  particular  specified  time,  or  for 
any  particular  offence  other  than  that  of  "con- 
tempt" generally.  The  defendant  had  no  *<IM 
or  option,  nor  could  he  exerdise  any  Aoioe> 
in  the  matter.  A  writ  of  attachment  from  one  d 
the  Superior  Courts  is,  and  has  always  been  <m^ 
sidered  to  be,  a  writ  of  a  quasi  criminal  natare;  IM 
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tk«  preMBt  WHTUit  is  not  a  warrant  to  imprison 
the  yluDtiff  for  a  certain  specified  period,  but  to 
keep  him  saTely  until  he  is  broaght  before  the 
court ;  and  nntil  the  body  of  the  plaintiff  had  been 
■o  kfooght  before  the  court,  neither  the  sheriff  nor 

Stt  his  o£Scers,  of  whom  the  defendant  is  one, 
any  anthoiity  or  power  to  discharge  him 
■mVktmit  aa  order  o'f  the  coart  to  that  effect.  The 
only  BHxle,  therefore,  in  which  the  defendant 
coaM  obey  this  warrant  was  by  detaining  the 
piainfciff  in  custody  until  ho  had  some  order  from 
the  eoarfe  to  the  contrary.  The  case  of  Moone  v. 
Bote  {uhi  rap.),  which  was  cited  by  Mr.  Yeatman 
■•an  anthority  in  favour  of  the  plaintiff,  is  very 
BlelKgible  when  we  examine  it,  bat  it  is  also  very 
iifmt\j  distinguishable  from  the  present  case.  In 
JfoMM  y.  JSose  the  warrant  of  committal  dinclosed 
OK  ito  tmca  the  nature  of  the  particular  contempt 
farwlkieh  the  plaintiff  there  was  committed,  and 
it  was  expressly  etiasted  by  the  statute  relating  to 
committals  for  that  particular  contempt  that,  in 
case  the  individual  in  custody  for  the  contempt 
■boold  not  be  brought  to  the  bar  of  the  court 
witbin  the  time  specified  and  limited  by  the  pame 
•tatnte,  the  gaoler,  in  whose  custody  such  indivi- 
dna)  should  be,  should  thereupon  discharge  faim 
ODt  of  custody.  The  defendant,  the  gaoler  in  that 
CMe,  therefore,  having  detained  the  plaintiff 
facyand  the  limited  time  was  held  liable  to  her  in 
MMges.  But  the  present  case  is  an  entirely 
iliKii  uut  one  from  Moone  v.  Rote,  which  really  has 
■» relation  to  nor  any  bearing  whatever  upon  the 
jpfCMBt  action.  The  pl'untiff's  rule,  therefore,  must 
fat  diacbarged. 

Btde  diteharged  with  eot(>. 

Soficitor  for  the  plaintiff,  W.  F.  iCorrit. 
SoKeitors  for  the  defendants,  F.  F.  Smcdlpieee, 
for  SmdUpiece  and  Sons,  Gnildford. 


HWMBATE,   DIVORCE,   AND  ADMIKALTT 

DIVISION. 

■  ADMIBALTT  BUSINESS. 

Jan.  27  and  29. 

(Before  Sir  B.  PniLLmoBE.) 

Thi  CoNSTiTunoM.  (o) 

JwriwHelion — Foreign  venel  of  war — Maritime  lien 

— Ex-terriioriality — Salvage. 
Tkt  'High  Court  of  Jutiice,  Admiralty  Division, 
wiO  not  allow  a  warrant  t»  iuue  for  tlie  arreit  of 
m/ereign  veaiel  of  war,  or  ofprivaie  property  on 
ii*ri  of  her,  ajid  of  which  tJie  Government  to 
wkieh  the  belong*  liave  the  care,  al  the  suit  of 


Ta*  was  a  motion  on  behalf  of  the  owner,  master, 
aad  erew  of  the  steam-tag  Admiral  for  two 
'onrants  of  arrest  to  iss.ue  against  the  U.S.  vessel 
OcmHiuHon,  and  against  the  cargo  laden  on  board 

The  Constitution,  whilst  on  a  voyage  from  Havre 
Id  Hew  York,  and  having  on  board  a  large  quantity 
d  «m>ty  cases,  and  also  of  goods  returned  from 
tbe  lizhibition  at  Paris,  got  ashore  on  Bollard 
I^oik,  near  Swanage,  and  whilst  in  that  position 
■Inge  services  were  rendered  to  bcr  by  the 
rtnn  tag  Admiral  and  other  vessels. 

Jan.  27. — Dr.  PhUlimore  applied  to  the  court  that 
**nant8  of  arrest  should  be  issued  against  the 

M  B*tactad  by  J.  F.  AaraiAU,  and  F.  W.  BiIKBS,  Enqra., 
B«iT|[H«rii-«t  Tan. 


ship  and  cargo,  as  the  plaintiffs  were  unable  to 
obtain  proper  remuneration  for  their  services,  and 
the  vessel  was  about  to  leave  the  coantry. 

Sir  B.  PiiiLuucai:. — As  a  question  of  juriadic- 
tion  is  raised,  I  shall  certainly  not  grant  the 
application  till  the  question  has  been  argued ;  bat 
I  will  give  leave  to  serve  short  notice  of  motion,  so 
that  the  question  may  be  argued  on  Wednesday 
next,  the  notice  to  be  served  on  the  vessel  and 
American  Consul,  but  not  personally  on  tiie 
captain,  and  I  think  a  letter  sboald  be  also  sent 
to  the  American  Ambassador  stating  that  the 
application  will  be  made. 

Jan.  29. — ^The  auestioa  of  jurisdiction  came  oa 
for  argument  on  the  following  motion : 

Bsi«i«en  the  Onmer»,  Matter,  and  Crew  of  the  ttiam-tug 

Admiral  {pl»intifft),  and  the  ihif>  or  vetttl  Conttitutitn, 

her  cargo  affreight  {dt/tndant). 
Constitution. 

We,  Ciarkaon,  Son,  and  Greenvall,  aoUoitoni  for  the 
plaintiffs  in  this  cause,  give  notios  that  we  shall  by 
coniisel  at  10.90  o'clock  in  the  forenoon  of  the  29th  Jan. 
1879,  move  the  judge  in  court  to  order  a  warrant  to  issue 
for  the  arrest  of  the  vessel  uid  for  a  further  wsnant 
to  arrest  her  oaigoand  if  neoessa^  to  Tmlivar  the  same,  to 
answer  the  claim  of  the  plaintiffs  for  salvage  services 
rendered  to  the  ConstituHo^i  her  cargo  and  freight ;  and 
farther  ttke  notice  that  leave  has  been  given  by  the 
oonrt  to  serve  diort  notice  of  this  motion. 

Dated  the  27th  Jan.  1879. 

C1.A.&K8ON,  Son,  and  ObxknwblIm 

On  behalf  of  the  plaintiffs  the  following  aflSdavit 
of  the  owner  of  the  Admiral  was  read : 

1.  I  am  the  owner  of  the  steam  tug  Admiral  and  one  of 
fbepbuntiffs  in  this  action. 

2.  On  the  17th  Jan.  inst.  I  reeeived  a  telegram  tram. 
Liaat.  Viiy.  Swaawe  station,  to  the  following  efleot  i 
"  American  frigate  Conttitution  ashore  on  BoUaJtd  Point. 
Send  strongest  tng  immediately,  two  if  poesible."  Itlian. 
upon  despi&ahed  my  tag  Admiral  to  the  aasiatuMe  cl  the 
vessel  Conttitution,  and  she  rendered  important  and 
efficient  salvage  services  to  the  ship  Corutiiution  and  her 
cargo,  and  was  inatmmental  in  getting  her  off  the 
ground. 

3.  After  the  several  services  were  completed,  I,  on  the 
2l8t  Jan.  inst.  received  the  following  letter  from  the 
oonanlar  agent  at  Portsmouth  : 

"  United  States  of  America  Consnlar  Agency, 
PortomoBtb,  20th  Jam.  1879. 
"  Mr.  George  Drover, 

"  Sir,— If  yon  have  any  claim  to  preeeat  agaiast  the 
TJ.S.  frigate  Conttitution  ideaae  pat  it  in  wxitiiig  and 
bring  it  to  my  office  aa  early  as  pnwible  to-morrow  fore- 
noon, if  yon  oumot  come,  forward  it  to  me  by  letazn  ot 
post.    The  ship  sails  soon.— Yours  respectfnlfy, 

"  C.  E.  M'Chbanx,  United  States  Consnlar  Agent." 

In  reply  to  this  latter  I,  on  the  21st  Sast.,  sent  the 
foUowiiig  telegram:  "Impoasible  my  cooing  to  Porta- 
month.  I  olum  one  thoosuid  five  hundred  poonds 
services  rendered  by  my  tog  Admiral.  _  Yoa,  no  doabt, 
are  awam  my  tng  waa  the  means  of  towing  CoKttitution 
off.  Malta  and  the  three  other  tnga  coold  not  mova  the 
ship,  bat  when  we  otanmenoed  towing  ship  immediately 
came  off.  Please  wire  reply  immediate^  as  I  leave 
sluntly  for  London." 

4.  Afterwards,  on  the  23rd  inst.,  I  received  a  snm  of 
aOOi.  in  recognition  of  the  services  rendered  by  the  said 
tog,  accompanied  by  the  following  letter  : 

"  United  States  of  America  Consnlar  Agency, 
Portsmouth. 
"  Hr.  George  Drover, 

"Sir, — I  am  instructed  by  the  captain  of  the  U.S. 
frigate  Conttitution,  00  behalf  of  the  United  States 
Govenuneni^  to  forward  to  yon  a  cheque  for  SOOi.,  in 
recognition  of  the  services  rendered  to  that  vessel  upon 
the  occasion  of  her  stranding  on  Bollard  Point  by  your 
tng  A  dmiral,  and  by  the  master  and  crew  of  liiat  tng.  I 
shall  be  obliged  to  you  to  settle  with  the  master  and  crew 
I  accordingly. 
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"  It  ma  J  prerrat  aome  misoonoeption  on  7011T  port  if  I 
iafonn  70Q  the  Talne  of  the  ConttittUion  and  cargo,  prin- 
cipally enipty  caaes  and  machineiy,  on  board  her  does  not 
exceed  12,0001.  M;  government  are  happy  that  the  ser- 
ricea,  witii  the  important  co-oi>eTation  of  H.B.M.  tng 
Malta,  were  rapid^  and  easily  encoeBsfuL — I  am,  lir, 
yonr  obedient  aerrant, 

"  C.  E.  M'Cheake.  U.S.  Conanlar  Agent. 

"  Pleaae  acknowledge  this  in  oonrae." 

5.  Snch  Bum  of  200i.  ia  entirely  inadeqnate  and  inanffi- 
cient  compenaation  for  the  semcee  rendered,  and  on  the 
'25th  inat.  I  retnmed  the  aaid  aam  to  the  ooniinlur  agent, 
aooompanied  by  the  following  letter : 

■'  ITCheane,  Esq.  "  25th  Jan.  1879. 

"  ContHtutioH. 

"  Sir,— Herewith  please  findofaeqne  reoeived  to-day  for 
2002.  I  cannot  think  of  accepting  bo  small  a  aam.  X  am 
willing  to  refer  the  matter  to  the  Admiralty  Coart.  If 
yon  wiah  to  commnnicate  with  me,  pleaae  addreaa  letter 
to  care  of  Clarkaon,  Son,  and  Oreenwell,  24,  Carter-lane, 
Doctora'  Commona,  London.  I  ahall  be  there  Monday 
morning  ten  o'clock.— Yours  tmly,  Gsobos  Dbovib." 
_  6.  The  frigate  Comtitution  lutd  on  board  her  at  the 
time  of  the  aerrioea  a  yalnable  cargo,  oonaistiiig  princi- 
pslly  of  machinery  belonging  to  private  indiTidoala,  ezhi- 
bitora  at  the  Faria  Exhibition,  and  was  on  a  Tc^age  from 
Havre  to  New  York.  I  am  informed  and  belieTe  that 
the  valne  of  the  vessel  ConitUution  and  her  cargo  araoont 
to  oonaideiably  over  12,0001. 

7.  On  the  28th  Jan.  inst.  I  received  a  fnrther  letter 
from  the  American  Consnlate  to  the  following  effect : 
"Yonr  favonr  of  the  25th  inat.,  zetnming  the  cheque 
for  2001.,  haa  been  received.  Thia  award  for  the  aervicea 
of  yonr  tng  Ad/miral  to  the  Ccntlitulion  waa  made  ad- 
visedly, and  ia  conaidered  by  competmt  and  disinterested 
experts  as  ample  and  liberal,  and  my  information  ia  that 
it  is  final.  Cheque  will  remain  at  my  office  till  noon  of 
the  Idth  Feb.  next,  when,  yon  having  failed  to  call  for 
it,  its  amonnt  will  be  forwarded  by  me  to  the  United  States 
Navy  Department." 

8.  The  amid  veaael  CotuiUution  and  the  oaivo  on  board 
her  are  now  lying  off  Portsmootb,  and  will  leave  imme- 
diately for  New  York  That  applioationa  have  been  made 
by  my  aoUoitors  to  the  American  Legation,  and  I  am 
nnable  to  obtain  snffioient  compenaation  for  the  aervicea 
of  the  aaid  tog  without  the  aid  and  pioceaa  <^  this 
hononrable  conrt. 

The  notice  of  motion  was  served,  as  directed  by 
the  jadge,  on  the  ship  and  the  American  Oousaf, 
and  a  copy  of  it  sent  to  the  American  Emt»ssy, 
accompanied  by  the  following  letter : 

24,  Cari»r-lane,  Doctors  Commona,  E.C., 

27th  Jan.  1779. 
The  American  frigato  Conslituiion. 
Yonr  Excellency, — Onr  clients,  the  owners,  master,  and 
crew  of  the  steam-tng  Admiral,  at  Cowea,  Ide  of  Wight, 
lately^  rendered  very  valnable  salvage  aervicea  to  the 
Ammioan  frigate  Comtitution,  which  was  ashore  at 
Bollard  Point. 

^plication  for  remnneration  tor  snch  aervioea  was 
nuide  to  the  American  Conanl  at  Portamoath,  and  he 
forwarded  a  torn  of  2002.  to  the  owners  of  the  tng.  This 
anin  ia  qnito  inanfficient  to  oompensato  for  the  Bcrvioea 
rendered,  and  was  retomed  to  the  conanL  The  Consti- 
tution had  on  board  a  valnable  cargo,  oonsisting  of 
maohinery,  the  property  of  the  exhibitors  at  the  Paris 
Exhibition.  We  this  morning  moved  the  jndge  ol  tiie 
A^iWBlty  Division  for  leave  to  arreat  the  Comtitution 
and  bar  cargo,  and  an  order  waa  made  that  the  motion 
ahonld  be  adjourned  till  Wedneeday,  in  the  meantime 
notice  of  the  motion  to  be  served  on  the  veasel  and 
American  Consul.  In  accordance  with  the  judge's 
request,  we  beg  to  give  your  Excellency  notice  of  the 
applioation  to  be  made,  and  inclose  a  copy  of  the  notice 
of  motion. — We  are  your  Excellency's  obedient  aervanta, 

CiiABKBOK,  Son,  and  Obskkwiu.. 
The  Enroy  Extraordinary  and  Minister  Plenipotentiary 
for  the  United  Statea  ot  America. 
The  defendants  produced  the  following  letter : 
Legation  of  the  United  Statea, 

London,  28th  Jan.  1879. 
Messrs.  Thomas  Cooper  and  Co., 

Solidtors,  &o. 
Oentlemen, — The   accompanying   notice   marked  A., 


having  been  left  at  this  Legation  with  the  janitor  aftar 
the  office  was  olosed  last  evening,  I  shall  be  obliged  to 
yon  to  instmot  counsel  to  be  present  in  court  to-morrow 
morning  to  inform  the  Bight  Honourable  the  Jnd^of  the 
Admiralty  Court  that  the  ship  against  which  the 
wamnt  has  been  applied  for  by  the  ownera,  master,  and 
craw  of  the  ateam-tng  Admiral  ia  the  United  Statea 
national  ship  of  war  Conititution,  regularly  commissiaiMd 
by  the  Oovemment  of  the  United  States,  and  that  tli» 
Conttttution  at  the  time  of  the  alleged  salvaf^  aervioea 
waa  engaged  in  the  national  service  of  the  Umted  Statea 
for  public  purposes,  and  in  pnrsnanoe  of  a  speoial  Act  oC 
Congress  passed  in  that  behalf.  Yon  will  please  also 
instroot  ooonsel  to  inform  the  judge  that  int>  so-oslled 
oargo  oonsiats  of  property  of  which  the  United  States 
Government  haa  for  pnbUc  pnrpoaea  charged  itself  with, 
the  care  and  protection.  Under  these  cironmstanoes  I, 
aa  the  representative  of  the  United  Statea,  cannot  reoog- 
niae  that  the  High  Court  of  Juaiice  has  any  jnrisdiotioo 
whatever  in  the  oaae. — ^I  am  respectfully  yours, 

John  Welsh. 
Connael  will  be  good  enough  to  inform  the  learned 
jndge  that  application  should  have  been  made  to  iha 
Maninis  of  Sahabury,  Secretary  for  Foreign  Affairs,  had 
time  permitted  it. 

Milward,  Q.C.  and  Dr.  PhUlimore,  for  the  plain- 
tiffs, owners,  master,  and  crew  of  the  Admiral. 

E.  0.  Clarkton  for  the  American  Minister. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.),  with 
him  the  Attorney- General,  for  the  Crown. 

Mihoard,  Q.C. — This  application  is  of  a  twofold 
nature:  (1)  to  arrest  the  ship  herself;  (2)  to 
arrest  the  cargo  laden  on  board  of  her,  aud,  if 
necessary,  to  nnliver  it.  In  ordinary  cases,  the 
warrant  to  arrest  a  ship  and  cargo  for  salvaoo 
services  rendered  to  her  would  issue  as  a  matter 
of  course.  We  have  come  to  the  court  to  ask  its 
leave ;  but  there  is  nothing  to  induce  it  to  with- 
hold that  leave.  There  is  a  precedent  for  the 
arrest  of  a  vessel  under  similar  circumstances  in 
the  time  of  Lord  S  to  well  :  {The  Print  Fredvrik,  2 
Dods.  4^1).  There  is  no  dispute  as  to  the  f^ 
that,  as  sworn  in  the  aflSdavit,  there  was  a  distinct 
request  to  the  salvors  in  thia  case  to  oome  and 
render  assistance  to  a  vessel  ashore  on  the  coast  of 
England.  What  is  there,  then,  to  shut  the  doors 
of  this  court  to  the  salvors  when  they  take  the 
ordinary  legal  means  of  seouring  a  due  compensa- 
tion for  their  services  ?  The  vessel,  it  is  trne, 
belongs  to  a  foreign  Government,  but  she  was  not 
at  the  time  the  services  were  rendered  engaged  in 
the  public  service  of  that  Grovernment,  but  in 
carrying  a  oargo,  the  property  of  various  private 
individuals.  [Sir  B.  Phillimore. — It  is,  lundei^ 
stand,  admitted  that  the  vessel  herself  is  a  vessel 
in  the  war  service  of  the  United  States  Grovern- 
ment, and  that  the  cargo  sought  t«  be  arrested  is 
now  on  board  her.]  Yes ;  but  that  is  precisely  the 
case  of  The  Print  Frederik  (ubi  tup.),  except  that, 
there  the  cargo  seems  to  have  boon  laden  on 
Government  account. 

E.  0.  Clarkton,  on  behalf  of  the  Americaa 
Government,  asked  permission  to  read  the  letter 
of  instructions  from  the  American  Ambassador  to 
Messrs.  Thomas  Cooper  and  Co.,  given  above,  and 
waa  permitted  to  do  so. 

The  Admiralty  Advocate,  on  behalf  of  the  Crown, 
informed  the  court  that  a  communication  had  been 
received  by  the  Foreign-office  as  to  the  application 
now  before  the  court,  and  that  he  was  instructed 
to  inform  the  court  that  the  Grovernment  recog- 
nised the  public  character  of  the  Constitution,  and, 
whilst  submitting  to  any  course  which  the  court 
might  consider  it  its  duty  to  pursue,  to  protest 
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against  any  exercise  of  its  jurisdiction  against 
t&»  ship.  [Sir  R.  Phillimobb. — Under  these 
oireainstances,  the  onus  lies  on  the  salrors  to  show 
that  they  are  entitled  to  arrest  the  ship.] 

MUwcard,  Q.C. — The  exemption  oi  vessels  of  war 
of  foreign  states  from  civil  process  is  only  granted 
to  them  by  the  comity  of  nations  in  consequence  of 
the  public  service  they  are  engaged  in.  This  is 
no  more  a  pablic  service  than  that  of  any  other 
vessel  hired  to  bring  goods  from  France  to  America 
for  private  citizens.  [Sir  B.  FniLUMOiu:. — It  will 
be  oonvenient  to  keep  distinct  the  question  of 
urest  of  the  ship  from  that  of  the  cargo.]  As  far 
as  possible ;  bnt  the  cargo  being  on  board  the  ship 
in  question  cannot  be  absolutely  dissevered.  The 
American  Embassy  does  not  deny  that  the  pro- 
perty in  the  cargo  is  in  private  owners ;  it  only 
alleges  that  it  has  the  care  of  it.  In  the  Prins 
PrMorik  {iiii  sup.)  it  actually  belonged  to  the  Go- 
vernment (2  Dod.  465),  and  yet  the  warrant  of 
arrest  was  actually  issued  and  executed  (p.  451). 
If  access  to  this  court  is  refused  to  the  salvors, 
they  have  no  means  of  obtuining  justice.  The 
exemption  of  foreign  vessels  of  war  is  onlv  an  ex- 
emption from  ordinary  civil  process.  It  does  not 
apply  to  causes  t»  rem;  there  the  maritime  lien 
attaches  jure  gentium  at  once,  either  ex  qwisi  con- 
ineiu  or  ex  qwui  delicto,  whatever  be  the  character 
of  the  vessel  : 

The  ChmUeh,  L.  Bep.  4  Adm.  &  Eoo.  59,  93,  96 ; 
28  L.  T.  Bep.  N.  S.  313. 

Tka  Exchange,  7  Oranoh,  TT.S.  Snp.  Coort  Bep.  116. 

It  is  true  that  the  last  case  was  one  where  the 
^estion  arose  as  to  prize  property ;  but  that  is 
1  fortiori  in  favour  of  the  salvors  here,  as  prize 
property  is  the  property  of  the  Crown  or  Grovern- 
ment ;  here  the  property  in  the  goods  is  private. 

Dr.  Pkillimore,  on  the  same  side,  adopted 
as  a  portion  of  his  argument  the  following 
exttaot  from  the  Opinions  of  Attorney-Generals 
of  United  States,  vol.  L,  p.  54,  as  quoted  in  the 
Beport  of    the    Bcyal    Commission  on  Fugitive 

Skves,  p.  74:  "The  question  again  arose 

whether  judicial  process  could  be  lawfully  served  on 
botid  a  pablic  ship  of  war  belonging  to  his  Britan- 
nic ll^esty  lying  alongside  a  wharf  in  the  city  of 
New  York  and  within  the  territorial^nrisdiotion 
of  the  state  of  Ifeyr  York ;  and  the  opinion  of  the 
Attorney-General,  Charles  Lee,  was  taken  on  the 
mbject.    After  quoting  passages  from  Yattel  and 
Martens,  he  then  proceeds:    'According  to  the 
general  rule  established  by  these  citations,  every 
snip,  even  a  public  ship  of  war  of  a  foreign  nation, 
at  anchor  trithin  the  harbour  of  New  York,  is 
witbin  the  territory  of  the  state  of  New  York  and 
snbject  to  a  service  of  judicial  process ;  if  an  exemp- 
tion from  this  rule  is  claimed  b^  a  foreign  ship  of 
war,  it  is  incumbent  on  such  ship  to  sot  forth  and 
maintain  dearly  and  satisfactorily  its  right  to  the 
exemption,  or  it  most   be   deemed  within  the 
gsneral  mle.    The  ofBcers  and  crew  of  a  public 
^p  of  war  being  admitted  into  the  United  States 
m  entitled  to  be  treated  with  hospitality  and 
kindness ;  bnt  that  does  not  in  reason  require  that 
the  ship  should  be  exempt  from  judicial  process ; 
■nd  more  especially  when  they  are  bound  by  every 
kind  of  obligation  to  act  in  conformity  to  the  laws 
cf  the  oonntiy  which  a&ords  them  and  their  ships 
its  sovereign  protection  whilst  within  its  jurisdic- 
tion.   It  is  expressly  provided  by  ai-ticle  23  of  the 
"htaty  of  London  that  the  ships  of  war  of  each  of 


the  contending  parties  shall  at  f^l  times  be  hos- 
pitably received  in  the  ports  of  the  other,  their 
officers  and  orews  paying  respect  to  the  laws  and 
government  of  the  country.  This  is  conceived  to 
be  declaratory  of  the  usage  of  nations ;  and  here  it 
may  be  observed  that  hospitality  which  includes 
protection  is  to  be  enjoyed  upon  condition 
that  the  laws  and  government  of  the  country 
are  respected.  To  disobey  judicial  process 
authorised  by  law,  or  to  resut  it  on  board 
the  ship,  is  inconsistent  with  a  due  respect 
to  the  laws  and  government  of  the  country. 
The  article  further  stipulates  that  the  officers  shall 
be  treated  with  that  respect  which  is  due  to  the 
commission  which  they  bear  ;  and  if  any  insult 
shall  be  offered  to  them  by  any  of  the  inhabitants, 
all  offenders  in  that  respect  shall  be  punished  as 
disturbers  of  the  peace  and  amity  of  the  two  coun- 
tries." [Sir  B.  Phillimoue.  —  That  is  sua. 
opinion  written,  I  think,  in  the  year  1799.  Ik  is 
qnestionable  how  far  the  same  would  have  been 
written  in  1879 ;  besides  it  relates  rather  to  the 
Uberty  of  the  subject  than  to  civil  actions  against 
the  property.1  Yes,  but  it  shows  at  all  events  than 
the  ex-territoriality  esjoyed  by  a  foreign  vessel  of 
war  is  not  absolute :  (Beport  of  Boyal  Commission 
on  Fugitive  Slaves,  p.  33.)  It  was  the  opinion 
of  Ohanoellor  Kent  that  civil  and  criminal  process 
might  be  served  on  board  the  ship,  though  not  ou 
the  ship  itself  (Kent's  Comm.  on  Amer.  Law,  ed. 
1851,  p.  157,  note  e) ;  but  if  it  may  be  served  on  any 
private  property  on  board  and  therefore  on  the 
cargo,  the  courD  has  certainly  jurisdiction  to  in' 
quire  into  the  property  in  goods  on  board : 

Tht  SaiUittima  Trinidad  7  Wheaton  (Amer.)  Rep. 
273. 

If  this  motion  is,  refused,  foreign  vessels  of  war 
will  themselves  be  the  chief  sufferers,  as,  if  a 
claimant  has  no  right  to  enforce  his  claim  against 
them  by  law,  he  will  be  loathe  to  render  assistance 
when  they  stand  in  need  of  it.  [Sir  B.  PiiiLU- 
MOKE. — It  is  not  proper  to  suppose  that  any 
Government  will  act  otherwise  than  equil«bly 
towards  those  who  render  services  to  its  ships.]  lu 
this  very  case  we  contend  that  what  they  propose 
to  give  us  is  altogether  inadeqaa'.e,  and  we  are 
anxious  to  have  the  opinion  of  the  court  on  the 
merits. 

E.  0.  Olarkton  for  the  American  Minister. — Th 
Grovemment  is  desirous  of  showing  all  courtesy  to 
the  court,  and  has  therefore  instructed  me  to 
appear  and  argue  the  case.  It  cannot  admit  that 
the  court  has  any  right  to  entertain  a  suit,  or  to 
issue  a  warrant  against  this  Fhip.  Had  the  ship 
in  any  way  been  divested  of  its  character  as  a 
public  ship  of  war,  and  had  it  been  engaged  in 
ordinary  trading  operations,  it  would  have  beeu 
liable  to  arrest  for  one  of  the  reasons  for  which 
the  Charkieh  {uhi  tup.)  was  held  liable  to  process; 
but  it  has  not  done  so.  It  is  not  possible  to  dis- 
tinguish the  case  of  the  vessel  itself  and  of  the 
cargo  on  board  her.  The  ex-territoriality  of  the 
ship  must  be  violated  to  enable  the  Officer  of  the 
court  to  get  at  the  cargo:  {Tlie  Exchange,  ubi 
sup.)  Supposing  the  captain  of  that  American 
man  of  war  ordered  the  removal  of  the  officer  of 
the  court  as  a  trespasser  moUUer  manu;  what 
power  would  any  court  have  to  interfere  ?  The 
goods  are  in  the  possession  of  the  Government, 
and  cannot  be  arrested  without  dispossessing  the 
Government.  If  the  salvors  consider  that  the 
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liberal  award  tbey  have  received  is  not  aafficient, 
they  can  invoke  the  services  of  the  Foreign-office. 
The  Admiralty  Advocate  (Dr.  Detuie,  Q.C.),  for 
the  Crown. — In  a  case  of  this  description  it  may 
almost  be  doubtful  if  the  Govsmment  have  not  a 
right  of  prohibition,  as  so  unnsnal  a  proceedine  as 
the  arrest  of  a  foi  eign  vessel  of  war  might  occasion 
serioas  danger  to  the  relations  of  amity  existing 
between  the  countries.  Whilst  countries  are  at 
peace  it  is  an  implied  condition  of  the  peace  that 
their  ships  of  war  should  be  free  from  civil  process 
in  one  another's  countries.  The  Gharkieh  (ubi 
*vp.)  is  not  in  point,  she  was  not  a  pnblio  ship  of 
war,  but  a  trader,  and  not  the  property  of  a 
aovereign  prince. 

MUward,  Q  C.  in  reply. 

Jan.  29.— Sir  B.  Philuhork.— On  Monday  last 
•D  application  was  made  to  this  court  to  allow  a 
warrant  of  a  peculiar  character  to  issae  and  tn  be 
served  upon  a  ship  of  war  belonging  to  an  indepen- 
dent state  in  amity  with  Her  ])JjLJeBty.  The  ooort 
directed  the  case  to  stand  over,  and  suggested 
that  it  would  be  pn^er  that  notice  should  be 
given  to  his  Excellency  the  Minister  of  the  United 
States  in  this  country,  and  also  to  the  Secretary 
of  State  for  Foreign  Affairs.  The  court  has  had 
reason  to  congratulate  itself  that  it  took  that  step, 
because  the  result  has  been  that  I  have  had  the 
advantage  of  having  the  opinion  of  (X)nnsel  on 
behalf  of  the  United  States  Government,  and  also 
the  opinions  of  the  law  officers  of  the  Crown. 
Now,  it  is  admitted— and  indeed  it  could  not  be 
denied — that,  if  I  were  to  exercise  the  jurisdiction 
prated  in  this  case,  I  should  be  doing  that  for 
which  there  is  no  legal  ground  or  precedent. 
It  is  clear  apon  all  the  anlhorities,  which  are  to 
be  found  in.  the  case  of  Tlie  Charkeih  (L.  Bep. 
-t  A.  &  B.  59;  28  L.  T.  Rep.  N.  S.  613),  that 
there  is  no  doubt  as  to  the  general  proposition  that 
•hips  of  war  belonging  to  another  nation  with 
whom  this  country  is  at  peace  are  exempt  from 
the  civil  jurisdiction  of  the  country.  I  have 
listened  in  vain  for  any  peculiar  circumstances 
to  take  this  case  out  of  the  general  proposition. 
It  has  happened  to  me  more  than  once  since  I 
have  bad  the  honour  of  sitting  in  this  chair  to 
have  been  requested  by  foreign  states  to  sit  as 
arbitrator,  and  to  make  an  award  in  certain  cases 
— one  of  collision  and  two  of  salvaee,  I  think.  If 
such  an  application  bad  Jbeen  made  to  the  court 
in  this  case,  I  would  gladly  have  undertaken  the 
duty  sought  to  be  imposed  upon  me ;  but  such  is 
not  the  case.  I  have  now  to  consider  whether 
there  is  any  authority  for  the  proposition  that, 
when  a  foreign  state  refuses  to  waive  the 
privilege  which  it  has,  it  is  competent  to  this 
conrt  nevertheless  to  treat  it  as  an  individual, 
and  serve  civil  process  on  its  property.  I  am 
clearly  of  opinion  that  it  would  be  very 
wrong  and  improper  in  me  to  assent  to  the 
request  on  the  part  of  the  owner  of  the  steam- 
tug.  I  Bee  no  distinction  in  this  case  between 
refusing  the  waritint  prayed  for  against  the  ship 
and  that  against  the  cargo,  and  I  refuse  it  equally 
in  both  cases.  I  think  it  unnecessary  to  go  into 
the  cases  cited,  because  they  are  distinguishable 
from  the  present,  inasmuch  as  the  important  point 
decided  in  the  Gharkieh  {ubi  sup.)  was  that  the 
Khedive  of  Egypt  was  not  an  independent 
sovereign,  and  also  that  the  ship^  had  been  treated 
as  a  vessel  of  commerce  and  not  of  war.    There 


was  another  point  to  whioh  notice  has  been 
drawn,  bnt  it  was  not  necessary  for  the  deciaioD 
of  that  case,  and  the  points  decided  in  that  case 
are  those  which  I  have  mentioned.  I  state  these 
facte  to  show  that  that  case  is  materially  different 
from  the  case  now  before  the  court.  It  has  been 
alleged  that  great  hardship  will  ensue  from  the 
decision  of  the  coart,  inasmuch  as  it  would  expose 
ships  to  great  difficulty  in  faturo,  if  necessity 
should  arise  for  salvage  services  to  be  rendered 
to  them.  To  that  I  roust  answer  that  it  would 
be  improper  to  suppose  that  any  foreign  Goyem- 
mcnt  would  not  remnnerate  the  service  of 
salvors,  taking  proper  means  to  ascertain  what 
those  services  were.  I  have  no  reason  to  supptose 
that  such  would  not  be  the  case.  Be  that  as  it 
may,  I  have  to  discharge  my  duty,  which_  is  to 
say,  in  the  absence  of  precedent  and  principle  I 
cannot  feel  warranted  in  allowing  the  process  to 
issue.  I  cannot  consent  that  any  warrant  shall 
issue  from  this  court,  and  I  must  dismiss  the 
motion  with  costs. 

Solicitors  for  the  salvors,  Clarhson,  Son,  and 
Greenwell. 

Solicitors  for  the  American  Minister,  Thomas 
Cooper  and  Co. 

Feb.  4, 18,  and  ZQ,  and  March  15. 
(Before  Sir  B.  Fuilumokb.) 

Th£  FAaLEMXNT  BsLGB.  (a) 

Jurisdidion  —  Gollinon  —  Arreil  —  Intemalional 
law  —  Con$titutional  law  —  Sx-territorialUy  — 
Mail  packet  —  Government  vestel  —  Foreign 
sovereign  8tat«  —  Crown  and  tvhjeei — Treaty- 
makiitg  power. 

A  vetiel  belonging  to  or  chartered  by  a  foreign 
Oovernment,  and  regidarly  employed  for  me 
purpose*  of  carrying  mails  and  passengers  oatd 
some  cargo,  is  n<^  entitled  to  the  privilages  of  a 
man^f-war  as  to  e^^territoriaUty ;  but  i*  liable  to 
an  action  for  damage  done  by  her  to  the  vessel  cf 
a  British  subject,  and  to  arrest  if  A»  suit  is  w» 


The  Crown  of  this  country  has  not  power,  by  treaiy 
wiih  a  foreign  Government,  to  give  to  vessel*  of, or 
employed  by,  thai  Goverament  other  than  tWMtrf* 
of  war  the  privilege  of  freedom  from  civU  process 
eatlended  by  international  law  to  vessels  of  war. 
Where  the  Crown  appears  to  protest  against  Ute. 
jurisdiction  of  the  court  being  exercised  against 
a  vessel  belonging  to  a  foreign  power,  it  has  the 
same  right  of  reply  as  in  cases  where  it  appears 
on  its  own  beha^. 
This  was  a  motion  in  a  caase  of  damage  by  col- 
lision.      ,  >. 

Fe3>.  4, 1879.— Dr.  IF. ».  F.  PhMmore,  on  behalf 
of  the  plaintiSs,  moved  the  coart  in  the-teras  of 
the  following  motion  : 
In  thb  Hioh  Court  of  Justicb,  AnftiRAiTT 
DivTSioir. 
Between  owners  of  steam  tng  Z>artiu;  (plaintiffs)  and  the 
ovmers  of  the  gteunship  or  veBsel  Por!em»jt  .Saiga  uid 
her  fieiKht  (defendants). 

Ship  Parlement  Beige. 
We,  L.  and  Company,  solicitors  for  the  plaintiffs  in  this 
cause,  give  notice  that  we  shall  by  counsel  on  the  4tii 
Feb.  1879  move  the  jnd^  in  conrt  to  direct  that  jndgment 
with  costs  m&j  be  entered  for  the  pUuntiSa  in  respect  of 
damans  sastained  by  their  tng  Daring,  throngh  ooUision 

(a)  Reported  by  J.  P.  AsrnuLi.  and  F.  W.  Baikbb,  Eaqa., 
Barnaters«t-I«w. 
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Thb  Paklemest  Belgk. 
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with  the  ht«Bm8hi|>  Parlemrnt  Belyf :  that  the  accoants 
and  TOQchers  relating  to  such  damage  may  be  referred  to 
the  regutrar  and  raerchantn  to  report  thereon,  and  that  a 
warrant  mnr  issne  for  the  arrest  of  the  said  Bteamship 
furlemtmt  Beltie.  Lowlbsb  and  Co. 

Dated  25th  Jan.  1879. 

The  facts  of  the  case,  as  set  oat  in  the  statement 
of  claim,  and  verified  by  afBdavit,  and  for  the  pur- 
poses of  the  argument  undisputed,  were  that 

At  about  4.30  p.m.  on  lith  Feb.  1878,  the  steam  tng 
Daring,  of  109  tonii  gfroBS  re^ster  .  .  .  brought  ap 
to  an  anofaor  in  Dover  Bay,  within  the  port  and  harbonr 
cf  Dover,  in  a  safe  and  proper  berth,  abont  half  a  mile 
6a«t  of  Dover  iner. 

8.  In  the  oonrse  of  the  evening  a  fog  began  to  rise  from 
off  the  8ha««,  about  10.30  p.m.  the  wind  was  to  the  8.  and 
W.,  and  the  weather  nearly  a  oalm,  the  fog  still  con- 
tinning.  The  tide  was  ebb  ;  the  Darin;  was  riding  in 
the  same  plaee,  having  her  anchor  regulation  light  oleuriy 
exhibited,  and  burning  brightly ;  her  fog  bell  mng  at 
proper  intervals,  and  a  good  look-out  kept  on  board  her. 

3.  In  these  circnmstances,  the  paddle  steamship, 
f  orieaieiit  Btlge,  was  seen  and  heard  by  those  on  board  the 
jDartM,  when  a  short  distance  oif,  approaohisg  rapidly 
towards  her  from  the  direction  of  tne  harbour,  and 
aKkongfa  the  f c^  bdl  of  ibe  Daring  was  loudly  rung,  and 
her  captain  hailed  the  Parlemmt  Saiga  to  stop,  she  came 
on  and  ran  her  stem  right  into  the  starboard  side  of  the 
Darin;,  catting  into  her  about  11  feet,  and  doing  her  a 
gnat  deal  of  damage. 

i.  The  ooUiaion  was  caused  by  the  bad  navigation  and 
noriigmoe  of  those  on  board  the  Parlement  Belgt.  The 
oubsion  was  not  caused  or  contributed  to  by  the  plain- 
tiffs, or  by  any  of  those  on  bocurd  the  Daring, 

5.  A  writ  in  ram  in  this  action  was  duly  served  on  the 
Poriewcnt  Balga  on  the  26th  Feb.  1878,  and  no  appear- 
ance has  been  entered  in  this  action. 

6.  The  Pmrletnmt  Beige  is  a  Belgian  vessel,  and  was 
•ad  is  now  employed  in  the  service  (S  carrying  the  mails 
between  Dovor  and  Ostend  in  Belgium. 

7.  Before  and  since  the  time  of  &o  collision  in  question 
•be  was  engaged  in  oarryin^,  besides  the  mails,  passen- 
gers and  merohandise,  and  in  earning  passage  money  and 
noight.  The  nlaiutiffs  are  onaUe  to  discover  whether  the 
Parltwunt  Beige  wss  at  the  time  of  the  ooUision,  or  is  now, 
the  property  of  His  Majesty  the  King  of  the  Belgians,  or 
whether  she  was  only  chartered  for  the  puipoeo  by  His 
^iesty,  or  by  some  officer  or  officers  of  His  Majesty's 
OoTemment.  They  have  caused  application  to  be  made 
to  the  Oovemmant  of  His  Majesty  to  give  them  compensa- 
tioD  for  the  damage  done  to  them,  but  have  been  unable 
to  obtain  such  oonq>ensatiou. 

nw  plaJTi tiffs  olsim  as  follows  : 
(1.)  Jiidgmentagain8ttlieParl«ment£8i;«,hertaokle, 

appaieU  and  fBruihire,  for  the  damage  occasioned 

to  the  plaintiffs  by  the  collision,  and  for  the  costs 

of  this  action. 
(2.)  A  wanant  to  arrest  the  Parlsment  Beige,  her 

tackle,  apparel,  aad  fnmitnre,  and  if  neoessary  a 

sale  thereof. 
(3.)  Sooh  farther  and  other  relief  ia  the  premises  as 

the  nature  of  the  case  may  require. 
Filsd  4th  Jan.  1679. 

The  writ  tn  rem  was  in  the  tisnal  form  (see 
E.  S.  C  Dec.  1875,  r.  2).  After  the  hearing  of  the 
motion  bad  been  adjourned,  in  order  to  allow  time 
for  the  Crown  to  appear  and  plead  if  they  thought 
fit,  on  the  !24th  Feb.  the  foUowitig  "  Information 
and  Protest "  of  the  Attorney- General  was  filed : 

The  Attorney -General,  under  protest  on  behalf  of  Her 
Ifajesty  the  (Jtaeen,  gives  the  court  to  understand  and  bo 
iofonned  as  follows : 

1.  Before,  and  at  the  time  of  the  alleged  collision,  and 
fteaeefarward  till  the  preaeat  time,  the  Parlammt  Beige 
was  ooe  of  tiie  nail  packets  running  between  Ostend  and 
Tkmx,  aad  one  of  toe  packets  mentioned  in  Article  TI. 
of  the  Convention  of  Feb.  17, 1876,  hereinafter  referred  to. 

2.  Dnriag  the  period  hereinbefore  mentioned,  and  at  all 
■■atetial  tmes,  the  said  pa^ets  were  and  ore  the  pro- 
psrfy  of  His  Majesty  tiie  King  of  the  Belgians,  and  in  his 
possession,  control,  and  employ,  as  reigning  sovereign  of 
the  State  of  Belgium,  and  have  been  and  still  are  public 


voosols  of  the  Qovemment  and  Sovereign  State  of  Bel- 
gium, carr^-ing  his  said  Majesty's  royal  pennon,  and 
were  and  are  being  navigated  and  employed  by  and  in 
possession  of  such  Government  and  not  otherwise. 

3.  The  said  packets  were  and  are  officered  by  offioera 
of  the  royal  Belgian  navy  holding  commissions  from  His 
Majestj-  the  King  of  the  Belgians,  and  in  the  pay  and 
service  of  his  Government.  The  said  officers  are  ap- 
pointed by  and  are  nnder  the  control  and  orders  of  the 
Belgian  Minister  of  FubUc  Works. 

4.  During  the  period  hereinbefore  mentioned,  sjid  at 
all  material  times,  a  Convention,  dated  Feb.  17,  1876,  has 
been  and  is  in  force  between  Her  Majesty  the  Queen  and 
His  Majesty  the  King  of  the  Belgians,  to  a  copy  of  which 
in  the  French  and  English  languages  the  defendants  crave 
leave  to  refer  as  if  the  said  conventiou  were  duly  set 
forth  at  length  herein. 

5.  During  the  period  hereinbefore  mentioned,  and  at 
all  material  times,  the  Parlement  Balge  was  oairying  tho 
public  moils,  under  the  said  Convention,  between  and  from 
the  rOTal  post  offices  of  Great  Britain  and  Belgium. 

6.  The  Attorney-General,  nnder  jnotest,  says  that  this 
honourable  court  has  no  jurisdiction  to  entertain  this 
suit,  and  that  the  plaintiffs  cannot  prosecute  the  same 
therein. 

7.  The  Attorney-General,  under  protest  as  sioresaid, 
gives  the  court  to  understand  and  be  informed  herein, 
that  he  does  not  admit  the  matters  alleged  in  any  of  the 
paragraphs  of  the  statement  of  claim  to  be  true. 

Wherefore  tiie  Attorney-General,  on  behalf  of  Her 
Majesty  the  Queen,  prays  the  court  to  stay  all  pro- 
ceedings m  this  action,  and  to  dismiss  the  motion  of 
the  plaintiffs  with  costs  to  the  Attorney-General,  on 
behalf  of  Her  Majesty,  of  and  incident  to  this  appli- 
cation and  action. 

(Signed)  John  Holkbb. 

The  Convention  referred  to  is  as  follows : 

Convention  hetween  Her  Jtajetly  and  the  King  of  tfce 
Belgians,  regulating  the  Gommunicationt  hy  Pott 
hetween  the  British  and  Belgian  Dominion  . 

Signed  at  London,  February  17, 1876. 

[Batifications  exchanged  at  London,  March  24,  1676.] 

Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  His  Majesty  tiie  King  of 
tiie  Belgians,  being  desirous  of  strengthening  the  friendly 
relations  which  unite  tiie  two  oountiiee,  and  wishing  to 
regulate  by  special  arrangements  (forming  a  sequel  to  the 
General  Postal  Treaty  concluded  at  Berne  on  tite  9th  of 
October  1874)  the  postal  relations  between  their  respec- 
tive offices,  have  named  as  their  Plsnipotentisnee  for 
tins  purpose,  that  is  to  say  :  Her  Majesty  tiie  Queen  of 
the  United  Kingdom  of  Great  Britain  aad  Ireland,  tho 
Bight  Hononrable  Edward  Henry  Stanley,  Earl  of  Derby, 
Baron  Stanley  of  Bickerstaff,  a  Peer  and  a  Baronet  ot 
England,  a  Member  of  Her  Britannic  Majesty's  Most 
Hononrable  Privy  Council,  Her  Majesty's  Principal  Seere- 
taiy  <^  State  for  Foreign  Affairs,  Ac,  &o.,  and  the 
Bight  Hononrable  John  James  Bobert  Manners  (com- 
monly ciUled  Lord  John  Manners),  a  Member  of  Her 
Majesty's  Most  Honourable  Privy  ConnoU,  a  Member  of 
Parliament,  Her  Majesty's  Postmaster-Gaueral ;  and  His 
Majesty  the  King  of  the  Belgians,  Baron  Henry  Solvyna, 
Grand  Officer  of  the  Order  of  Lisopold,  Eavo};  Eztra- 
ordtnary  and  Mi"'"*"-*"*  Plenipotoatiary  of  His  Ms^esty  the 
King  of  the  Belgians  to  Her  Britannic  Majesty,  Ac,  Ac. 
Who,  after  havm^  reciprocally  oommunicatod  to  each 
other  their  respective  full  powers,  found  in  good  and  daa 
form,  have  agraed  npon  the  following  Articles  : 

ASTICI.B  I.— There  shall  be  between  the  Poet-ofRoes 
of  Great  Britain  and  Belgium  a  periodical  and  regnlar 
exchange  of  correspondence  of  every  kind  in  interna- 
tional service  as  well  as  in  transit. 

Abticli  II. — The  exchange  of  correspondence  between 
the  two  offices  shall  be  earned  out  through  the  fonowing 
Post-offices  : — On  the  part  of  Great  Britain :  1.  Dover. 
2.  liondon.  On  the  part  of  Belgium:  1.  Ostend  (local 
offioe).  i.  The  offices  travelling  between  Brussels  and 
Ostend.  3.  'The  office  travelling  between  Brussels  and 
Tonroai.  4.  The  office  travelling  between  Ghent  and 
Monseron.  The  two  offices  may,  if  they  lUnk  proper, 
agree  to  name  other  offices  for  the  exchange  of  ooneqfion- 
denoa. 

Abticus  ni. — The  mails  between  Great  Britain  and 
Belgium  shall  bo  conveyed  by  means  of  special  packets 
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tnnniiic  beirnreen  Ostend  and  Dover.  Each  office  Rhall 
havo  t£e  right  to  employ  subsidiarily,  and  so  far  as  it 
iihall  be  of  any  adrantage  on  the  score  of  speed,  the  ronte 
rid  France,  and  the  French  packet's  from  Calais  to  Dover 
for  the  conveyance  of  its  correspondence  in  closed  bars  to 
the  other  office.  With  regard  to  the  mails  conveyed  on 
account  of  other  offices,  it  will  be  the  dntv  of  the 
despatching  office  to  indicate  the  ronte  to  be  followed. 

Article  IV. —  The  Post-offices  of  Qreat  Britain  and 
of  Belgium  shall  fix  by  a  mutual  agreement,  the  time  for 
the  departure  of  the  packets  from  Ostend  and  Dover  and 
they  snail  regnlate  this  service  in  connection  with  the 
railway  trains,  so  as  to  insure  with  the  greatest  possible 
speed  the  transmission  of  mails  for  international  as  well 
as  for  transit  service. 

Abticls  V. — The  Belgian  Oovemment  shall  continue 
to  perform,  at  its  own  expense,  the  double  daily  service 
for  the  conveyance  of  the  mails  from  Ostend  to  Dover  and 
vie*  vertA  (a  service  which  must  be  performed  at  least  six 
days  in  the  week,  the  service  on  Sunday  being  optional). 

Abticlz  YI. — ^Tbe  packets  employed  for  the  oon- 
veyanoe  of  the  correspondence  between  Ostend  and 
Dover  shall  be  steamboats  of  sufficient  power  and  size 
for  the  service  in  which  they  are  to  be  employed.  They 
shall  be  vessels  belonging  to  Government,  or  freighted  by 
order  of  Government.  (Ce  seront  des  bitiments  appar- 
tenant  k  I'Etat  on  friths  pour  le  compte  de  VEM,.) 
These  vessels  shall  be  consi^red,  and  treated  in  the  port 
of  Dover  and  in  all  other  British  ports  at  which  thef 
may  accidentally  touch,  as  vessels  of  war,  and  be  there 
entitled  to  all  the  honours  and  privileges  which  the 
interests  and  importance  of  the  service  in  which  they  are 
employed,  demand.  They  shall  be  exempted  in  those 
ports,  as  well  on  their  entrance  as  on  their  departure, 
from  all  tonnage,  navi^tion,  and  port  dues,  excepting 
however  the  vessels  freighted  by  order  of  Government 
(pour  le  compte  de  I'Etat),  which  must  pay  such  dues  in 
tnose  ports  where  the^  are  levied  on  benalf  of  corpora- 
tions, private  companies,  or  private  individuals.  They 
shall  not  be  diverted  from  their  especial  duty — that  is  to 
say,  the  conveyance  of  the  mails — ^by  any  authority  what- 
ever, or  bo  liable  to  seizure,  detention,  embargo,  or  arrfit 
de  Prince.  (Us  ne  pourront  itre  d^toumds  de  lenr  desti- 
nation sp<iciale,  c'est  &  dire  du  transport  des  dt^piohes, 
par  qnelque  autoritiS  que  oe  soit,  ni  ctie  sujets  k  saisie 
arrtt,  embaigo,  ou  arrdt  de  Piinoe.) 

ASTICLE  VII.— The  capt^s  of  the  Belgian  packets 
ahall  receive  from  the  agents  appointed  for  tne  service  of 
exchange,  the  mails  at  Ostend  and  at  Dover,  the  bags 
bein^  closed  and  sealed.  The  number  of  these  bags  and 
the  tune  of  tiieir  delivery  shall  be  entered  on  a  way  bill, 
which  the  captains  or  the  officers  intrusted  under  their 
orders  with  the  care  of  the  mails,  shall  deliver  on  their 
arrival  to  "the  office  for  which  they  are  destined-  They 
shall  bring  back  to  the  despatching  office  a  certificate  of 
the  punctual  deliverv  of  the  mails,  delivered  to  them  by 
the  agent  who  shall  nave  received  them. 

Abticli:  VIII. — Unless  prevented  by  causes  over 
which  they  have  no  control,  tne  captains  of  the  packets 
engaged  m  carrying  the  mails  between  Ostend  and 
Dover  shall  proceed  directly  to  their  destination.  If  in 
consequence  of  stress  of  weather  or  damage,  they  should 
be  compelled  to  alter  their  course,  and  to  put  mto  any 
other  port  than  Ostend  or  Dover,  they  must  justify  snob 
deviation  in  the  manner  that  their  respective  offices 
shall  deem  advisable.  Whenever  a  packet  conveying 
mails  shall  be  compelled  to  put  into  any  other  than  its 
destined  port,  the  captain  shall  immediately  deliver  the 
mails  to  the  local  post-office,  or  forward  them  towards 
their  destination,  under  the  charge  of  an  officer  of  Uie 
vessel. 

Article  IX.— The  boats  which  shall  be  necessary  for 
taldng  on  board  or  lading  the  mails,  or  for  assisting  the 
steam  packets  upon  their  arrival  or  departure,  shall  be 
provided,  both  at  Dover  and  Ostend,  by  the  Belgian 
Government,  and  at  its  expense. 

Abticlb  X.— The  mail  packets  shall  be  at  liberty  to 
take  on  board  or  land  at  Dover,  as  well  as  at  other 
British  ports  where  they  may  be  obliged  to  put  in,  any 
)>as8engers  of  whatever  nation  they  may  be,  with  their 
wearing-apparel  and  luggage,  and  also  with  tiieir  horses 
and  carriages,  on  condition  that  the  captains  of  the  said 

Sockets  shall  conform  to  the  regulations  of  the  United 
ingdom    concerning    the    arrival    and    departure    of 
travellers.    They  shall  be  prohibited  from  conveying 


goods  or  merchandise  on  freight,  with  the  exception, 
however,  of  postal  packets  and  small  parcels,  the  weight 
of  which  shall  be  limited  by  mutual  agreement  between 
the  two  offices.  (Us  ne  pourront  transporter  aucuiw 
marchandise  k  titre  de  fret,  &  I'exception  tontefois  dea 
oolis  postanx  et  des  articles  de  messagerie  dont  le  poidn 
sera  limits  de  commun  accord  entre  les  deux  Adminia- 
trations.) 

Article  XI. — The  expenses  which  may  be  incurred 
for  signals  of  every  kind,  and  for  the  burning  of  Bengal 
lights  upon  the  pier  for  the  use  of  the  steam  packet*, 
shall  be  borne  both  at  Dover  and  at  Ostend  by  the 
Belgian  Government. 

Abticle  XII. — The  captains  of  the  packets  specially 
engaged  in  the  conveyance  of  the  respective  mails  of  the 
two  offices  are  forbidden  to  take  charge  of  any  letter  not 
included  in  their  mail  bags,  with  the  exception,  however, 
of  Grovemment  despatches.  They  must  take  care  that 
no  letters  are  conveyed  illegally  by  their  crews  or 
passengers,  and  must  give  information  in  the  frapex 
quarter  of  any  breach  of  the  laws  which  may  be  com- 
mitted in  that  respect. 

Abticle  XIII. — In  case  of  war  between  the  two 
nations,  the  mail  packets  shall  continue  tiieir  navigation 
without  impediment  or  molestation,  until  a  notificajbion  is 
made  on  the  part  of  either  of  the  two  Governments  that 
the  service  is  to  be  discontinued,  in  which  case  they 
shall  be  permitted  to  return  freely,  and  under  special 
protection,  to  the  port  in  Belgium  where  they  were  fitted 
out. 

Abticlk  XIV. — The  British  Government  en^fageetopay 
annually  to  the  Bel^n  Government,  in  consideration  of 
the  advantages  which  it  derives  from  the  double  daily 
packet  service  between  Ostend  and  Dover,  vis. ;  I.  For 
the  night  service,  the  sum  of  four  thousand  pounds  ster- 
ling ;  and  2.  For  the  day  service  the  sum  of  five  hundred 
pounds  sterling.  These  sums  shall  be  paid  quarterly  to 
the  Envoy  Exlraordinary  and  Minister  Plenipotentiary  of 
His  Majesty  the  King  of  the  Belgians  at  the  Court  of 
Her  Britannic  Majesty.  It  is  understood  that  tiie 
British  Government  shall  be  at  liberty  to  terminate  such 
payment  on  giving  to  the  Belgian  (government  a  notice  of 
at  least  six  months  ;  and  that  oven  without  such  notice, 
the  payment  of  either  or  both  of  the  above-mentioned  sums 
shall  be  lawfully  discontinued  at  any  time  that  the  Belgian 
Gh)  vomment  should  cease  to  perform  either  a  portion  or  the 
whole  of  the  service. 

Abticle  XV. — The  two  Governments  engage  to  cause 
to  be  conveyed,  by  Ihe  means  which  the  respMtive  post, 
offices  employ  for  their  own  business,  the  dosed  mails  which 
one  of  tiie  offices  may  wish  to  exchange,  through  the  medium 
of  the  other  office,  with  countries  iniich  are  not  parties  to 
the  General  Postal  Union.  The  one  of  the  two  offices  on 
whose  aooount  this  conreyance  shall  take  place,  shall 
pay  to  the  office  performing  this  service,  in  consideration 
of  the  distance  tmversed  beyond  the  limita  of  the  union, 
rates  which  shall  be  determined  by  mutual  agreement 
between  them,  and  which  shall  not  exceed  the  rates  to  be 
determined  for  the  despatch  of  correspondence  in  open 
mails,  in  conformity  with  Article  XI.  of  Ihe  Treaty  of 
Berne,  of  the  »th  Oct.  1874. 

Abticle  XVI. — In  order  to  secure  the  whole  of  the 
receipts  upon  the  correspondence  passing  between  the  two 
countries,  the  British  and  Belgian  Governments  engage  to 
prevent  by  every  possible  means  the  said  correspondence 
being  sent  by  any  other  way  than  by  their  respective 
posta, 

Abticlk  XVn. — The  post-offices  of  Great  Britain  and 
Belgium  shall  determine  by  mutual  agreement,  in  accord- 
ance with  the  conditions  laid  down  in  the  Treaty  of  Berne 
of  the  9th  Oct.  1874,  the  matters  of  detail  connected  with 
the  execution  of  the  present  (invention,  as  well  as  all 
other  arrangementa  deemed  necessary  for  regnil&ting  the 
postal  regulations  between  the  two  countries. 

Abticle  XVIII. — The  present  Convention  which  abro- 
gates and  takes  the  place  of  all  previous  postal  arrange- 
menta concluded  between  Great  Britain  and  Belgium. 
with  the  exception  of  those  relating  to  post-offioe  money- 
orders,  shall  come  into  force  immediately  after  the  ex- 
change of  the  ratifications.  It  is  concluded  for  an  indefi- 
nite period,  each  party  reserving  to  itself  the  right  to  ter- 
minate it  at  any  time  upon  giving  at  least  twelve 
months'  notice  to  the  other  party  of  ite  intention  in  this 
respect. 
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AxncLE  XIX.— The  preaent  Convention  shall  be  rati- 
fied, and  the  latiflcations  shall  be  exchanged  at  London 
as  soon  as  possible.  In  witness  whereof  the  respeotire 
plenipotentuiries  have  signed  the  present  Conrention,  and 
uiTe  affixed  thereto  the  senl  ca  their  arms.  Done  in 
duplicate, at  London,  the  seventeenth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
Kventy-aiz. 

(l.b.)  Dxbbt. 

(L.8.)  John  Mannebs. 

(l,.8.)  SOLVTNS. 

The  plaiiitiffs  prodaced,  as  eTidenoe  in  the  case, 
the  following  docaments. 

1.  An  a£5davib  of  John  Simonds,  oirner  of  the 
Daring,  Terifying  the  allegations  in  the  statement 
of  daim. 

2.  An  affidavit  of  George  Henry  Gregory,  as  fol- 
loirs: 

1.  That  I  did,  on  the  8th  day  of  February  1879,  attend  at 
the  office  ot&e  Continental  DaQy  Paroels  Express,  to  make 
isquiiiee  as  to  the  conveyanoe  of  goods  and  merchandise 
from  London  to  Belgium,  viA  Dover  and  Ostend  by  the 
maQ  boats,  and  in  reply  to  mv  inquiries,  I  was  handed 
the  exhibit,  marked  with  the  letter  "A,"  hereunto 
annexed.  The  exhibit  referred  to  is  a  sort  of  time  and 
charge  table  relative  to  the  conveyance  by  the  Qovem- 
ment  mail  packets  via  Dover,  Ostend  and  Calais  of 
tamplee  of  every  desoription,  papers,  plans,  books, 
aitioles  for  private  use,  luggage,  and  packages  of  all 
kinds  up  to  2001bs.  weight  between  Brigland  and  the 
Gontinent,  vis.,  France,  Belgium,  &c. 

2.  By  a  reference  to  paragraph  5  thereof,  it  appears 
that  the  said  Continental  Daify  Faroels  Express  has  been 
in  existenoe  for  the  last  thirty  years,  and  further,  that 
thqr  ship  their  goods  to  Belgium  by  the  mail  boat,  viA 
Ortend.  I  aakedihe  gentlemen  in  the  otBce  of  the  said  Con- 
tinental Daily  FaroelsExpress,  whether  there  was  any  other 
means  by  which  they  sent  to  Belgium,  and  the  rejuy  was 
"  No,  we  can  only  snip  by  the  mail  boats,  vUt  Dover  and 
Ostend." 

S.  By  reference  to  page  9  of  the  exhibit  "A,"  it 
appears  there  is  no  limit  as  to  die  or  weight  of  the  paroels 
iaat  are  so  ahipped,  the  printed  tariffs  on  the  said  page 
going  up  to  200lbs. ,  but  stating  as  to  the  rate  generally,  as 
well  as  to  the  special  rates  to  Ostend  alone,  an  addi- 
tional charge  is  made  for  every  lOlbs.,  according  to 
the  tariff. 

The  exhibit  "A"  was  a  small  paper  book  of 
charges  to  be  made  by  the  company  for  the  con- 
veyance of  parcels  to  yarioas  places  on  the  conti- 
nent of  Europe,  viA  Dover  and  Ostend. 

Sl  An  affidavit  of  Engene  Carder,  solicitor,  of 
Dover,  of  which  the  material  part  was  as  follows  : 

2.  That  I  did,  on  the  10th  and  Uth  days  of  January 
1879,  search  in  the  records  at  the  offices  of  H.  M.  0ns- 
toms  in  IX>ver,  for  the  dates  and  partionlars  of  the 
voyages  of  the  said  vessel  Parltmtnt  htlgt  made  between 
the  inrta  <A  Ostend  and  Dover,  between  the  Ist  day  of 
Jaaoaiy  and  the  31st  day  of  March  1878. 

7.  Theexhibit,  marked  "A,"  hereto  annexed,  is  acertified 
extract  from  the  books  of  H.  M.  Customs,  in  Dover,  and 
is  signdd  by  the  local  collector  of  Customs. 

Port  of  Dover. 
Aceonnt  of  the  arrivals  and   sailings  of  the  Belgian 
mail  steamer  Parlemtmt  Btlge  from  and  to  Ostend  &om 
1st  Jan.  to  Slst  March  1878. 

From  Ostend  with  cargo, 
Jan.  5,  7,  9, 11, 14, 16,  22,  24,  28,  29,  31  = 

Fob.  2,  4,  6,  8,  n,  14,  27 -    7>-29 

Mar.  2,  5,  7,  9, 11, 13, 16,  20,  23,  25,  27 
Witii  mails  and  paasengen  only. 
Jan.  20. 

To  Ostend  with  cargo. 
Jan.  8, 10, 12, 14, 16,  21,  23,  25,  29,  31 

Feb.  5,  7,  9,  11, 14,  28 

Mar.  2,  5,  8, 12, 14, 16,  20,  23,  26,  28  ... 
With  mails  and  passengers  only. 

Jan.  6, 27    

Feb.8  =    iv  4 

Mar.  10    =    1) 


=  in 
-    7}-S 
=  11) 


10) 
10) 
-    2> 


I  On  14th  Feb.  vessel  returned  to  harbour  wain,  in  con- 
sequence of  a  collision,  left  Dover  16th  Feb,  ba  Ostend  in 
ballast.  • 

Custom  House,  Dover,  J.  M.  Clarke,  Col., 

11th  Jan.  1879.  Deputy  of  the  Bill  of  Entry. 

Dr.  W.  0.  F.  PhiUimore. — A  writ  in  rem 
was  served  in  the  ordinary  way  (Order  IX„ 
r.  10),  bat  no  warrant  of  arrest  was  issued  (Order 
IX.,  r.  9).  No  appearance  being  entered  in  the 
time  limited,  a  statement  of  claim  was  filed,  and 
the  ordinary  steps  in  a  cause  by  default  taken 
(Adm.  Rales  1871,  r.  4 ;  L.  Bep.  3  A.  &  R.  6U;  and 
The  Polymede,  1  P.  Div.  121 ;  34  L.  T.  Bep.  N.  S. 
367).  I  have  an  affidavit  by  the  master  of  the 
Dariiig  verifying  the  statement  of  claim,  there- 
fore, in  an  ordinary  cose,  I  should  be  entitled  to 
judsment  (Adm.  Bates  1871,  r.  5;  L.  B.  3  A.  &  E. 
614).  But  there  are  peculiar  circamstanoes  in 
this  case.  It  will  be  seen  by  the  statement  of 
claim  that  the  Parlement  Beige,  the  vessel  which 
ran  down  the  Daring  whilst  at  anchor  in  Dover 
Bay,is  a  vessel  employed  by  the  Belgians  in  the  mail 
service  between  Ostend  and  Dover,  and  by  the  cor- 
respondence which  has  passed,  it  appears  that  an 
exemption  from  the  ordinary  process  of  the  court  is 
claimed  for  her  nnder  the  provisions  of  a  conven- 
tion. The  most  important  articles  of  that  Conven- 
tion are  Articles  6  and  10  (ubi  sup.).  The  affidavit 
of  Eugene  Garden  (ubi  gup.)  shows  clearly  that  the 
Parlement  Beige  was  carrying  carffo  at  the  time, 
and  by  so  doing,  in  violation  of  Art.  10,  she  has 
waived  the  privileges,  if  she  ever  was  in  a  posi- 
tion to  claim  them,  of  Art.  6,  A  vessel  of  war, 
by  carrying  cargo  for  purposes  of  trade,  would 
waive  her  privilege  of  ex-t«rritoriality  (The  Char- 
Icieh,  L.  Bep.  4  A.  &  E.  pp.  99, 100;  28  L.  T.  Bep. 
K.  S.  513) ;  d  fortiori,  a  vessel  which  only  claims 
the  privilege  conditionally  on  not  carrying  cargo : 
{The  Exchompe  7  Cranch  (Amer.)  116.)  This 
right  of  action  and  of  process  is  a  common 
law  right,  of  which  the  plamtiffs  cannot  be  ousted 
by  anything  except  the  common  law  or  a  statute ; 
this  special  Convention,  even  if  valid  at  all,  cannot 
affect  the  rights  of  a  subject,  because  the  Crown 
puts  a  construction  upon  it  which  the  Conven- 
tion will  not  bear.  In  the  recent  case  of  The 
Siadt  Fhuihing  (not  reported)  it  was  proved  that 
the  vessel  was  a  mail  packet,  and  under  contract 
with  the  Government  to  proceed  at  a  certain  rate 
of  speed,  but  that  did  not  prevent  the  plaintiffs 
from  recovering  from  her  for  damage  resulting 
from  a  collision  occasioned  by  the  Stadt  Fluthirig 
proceeding  at  a  high  rate  of  speed  in  a  fog. 

The  Admiralty  AdvocoUe  (Dr.  Deane,  Q.C.),  for  the 
Crown,  was  stopped. 

Sir  B.  Peilijicobx. — The  question  is  one  of  snch 
gjreat  importance,  that  I  thmk  it  would  be  more 
convenient  to  have  it  raised  and  solemnly  argued 
on  some  form  of  pleading,  which  will  enable  it  the 
more  easily  to  be  taken  to  a  Court  of  Appeal.  I 
shall  direct  the  motion  to  stand  over  for  a  fort- 
night to  give  time  to  the  Crown  to  consider  if  it 
will  appear  and  intervene  in  any  way. 

Feb.  18.— The  Admiralty  Advocate  (Dr.  Deane 
Q.G.)  informed  the  court  that  the  Grown  proposed 
to  appear,  but  that,  through  inodvertenoe  or  mis- 
understanding, no  pleadings  had  as  yet  been 
put  in.  The  motion  was  thereupon  directed  to 
stand  over  farther  for  a  week. 

Feh.  2o.—Weliiter,  Q.C.,Dr.  IT.  G.  F.  PMUimore, 
and  Johnetone  for  the  plaintiffs  in  support  of  the 
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motion. — ^Th«  mode  in  which  the  Crown  has  ap- 
peared is  irregular;  an  appearance  by  the  At- 
tomej'General  by  information  and  protest  is  not 
the  practice  of  this  coart.  A  petition  on  protest 
shonld  have  been  filed  according  to  the  ancient 
practice  of  the  Court  of  Admiralty,  which  is  not 
altered  by  the  Jadicatnre  Acts  in  this  respect : 

The  Viva,  2  P.  Kt.  29  :  35  L.  T.  fiep.  N.  S.  782. 
But  I  don't  wish  to  press  a  technical  objection.  I 
shall  consider  it  as  a  petition  on  protest.  We  are 
in  order  to  move  for  jadgment;  all  the  steps  neces- 
sary to  entitle  ns  to  judgment  by  defsnit  have 
been  taken,  and  it  is  for  the  Crown  to  show  aay 
reason  why  the  vessel  should  not  be  treated  in  the 
ordinary  way.  She  had  cleared  from  the  Castom- 
house  at  Dover  with  cargo  in  the  ordiuair  way. 
It  is  shown  by  the  afiSdavits  that  the  Continental 
Duly  Parcels  Express  was  in  the  habit  of  for- 
warding goods  by  her  and  her  consorts,  and  by 
the  tariff  issued  by  that  company  it  appears  that 
they  forward  parcels  up,  at  least,  to  2001b8.  weight, 
and  without  any  limit  to  valae.  It  cannot  be  said 
that  a  vessel  employed  in  such  a  trafBc  as  this,  for 
profit  and  freight,  is  not  carrying  merchandise. 
Assuming,  for  the  purpose  of  argument,  that  the 
statements  in  the  information  and  protest  are 
correct,  there  is  nothing  to  show  that  the  Conven- 
tion set  up  is  valid  tn  bind  British  subjects,  and  to 
prednde  them  from  having  recourse  to  legal 
meaps  to  establish  their  rights.  A  convention  or 
treaty  which  in  any  way  interferes  with  the  com- 
mon law  rights  of  a  subject  must  be  confirmed  by 
Parliament.  LSirlLPmLLlMOBE. — Supposing  there 
were  no  convention  at  all,  but  the  vessel  carried 
the  flag  and  crew  of  a  man-of-war,  do  yon  contend 
that  she  would  be  liable  to  civil  process?]  This 
vessel  is  by  necessary  implication  not  a  ve«sel  of 
war,  she  claims  to  be  exempt  as  a  vessel  of  war 
nnder  the  treaty ;  to  enable  her  to  do  so,  some- 
thing more  is  necessary  than<  the  mere  fiat  of  the 
execative.  An  Act  of  the  Legislature  is  neces- 
sary: 

Wheaion  International  Ii^w  by  Lawrence,  2nd  ed. 

(1863)^.455; 
Hahon  Hist,  of  Sng.,  d.  49 ; 
HaUeok'i  International  Law,  ed.  1878,  vol.  1,  8.  229. 

[Sir  B.  Philldiobe. — Do  the  authorities  show 
more  than  that  &  treaty,  whilst  unconfirmed  by 
Parliament,  cannot  contravene  an  Act  of  Parlia- 
ment P]  The  statute  law  cannot  stand  on  a  higher 
footing  in  this  respect  than  the  common  law,  and 
therefore  a  treaty  unconfirmed  by  Parliament 
cannot  deprive  a  subject  of  hia  common  law  or 
statutable  rights : 

Blaokstone,  bk.  4,  pt.  1,  ch.  6  p<u*im ; 
Vattel,  bk  2,  ch.  12,  sect.  154; 
D.  D.  Field,  International  Code,  tit.  4,  ch.  15,  sect. 
192,  p.  80. 

[Sir  B.  PBnxniOBX. — Does  not  the  ratification 
of  the  Legislature  referred  to  by  the  last- 
mentioned  authority,  the  work  being  that  of  an 
American  author,  mean  the  ratification  by  the 
home  authority,  whatever  that  may  be,  of  the  act 
of  their  ambassador  P]  That  does  not  seem  to  be 
the  ca8&  Speech  by  Mr.  Gladstone,  Aug.  10, 
1870.  He  says  (Hansard's  Pari.  Debates,  ser.  3, 
vol.  100,  c.  Ill,  p.  1790)  that  the  Legislatnro  can 
fare  power  to  the  Crown  to  make  such  treaties, 
uierefore  without  the  Act  of  the  L^isla- 
ture,  either  previous  or  subsequent  to  the 
treaty,  the  Crown  has  no  such  power.  The 
Treaty  of  Berne,  which    is  referrea    to    in    the 


preamble  to  this  Convention,  was  confirmed  hj 
Act  of  Legislature  (33  Vict.  c.  22),  and  that  is 
a  treaty  on  precisely  the  same  subject,  i.e.,  ths 
International  Postal  Begnlalions.  Bxtraditioo 
treaties,  too,  have  always  to  be  confirmed  by 
Parliament.  [Sir  B.  Phcllihoee. — Does  it  not 
make  a  great  difference  that  those  treaties  of  neces- 
sity affect  the  liberty  of  the  subject  ?]  The  treaty 
as  to  the  Newfoundland  Fisheries  was  oonfinned 
by  Act  of  Parliament  (35  &  36  Vict.  c.  45),  and  so 
also  were  the  treaties  as  to  International  Copyright 
(1  &  2Vict.  c.  59 ;  7Vict.  c.  12).  The  fact  that  all  these 
varions  international  rights  required  the  confir- 
mation of  Parliament  before  the  treaties  affecting; 
them  became  valid  throws  the  onus  of  proof  on  the 
Crown  to  show  why  this  particular  convection 
should  be  valid  without  it.  Bat  the  present  jnris- 
diction  of  the  Court  of  Admiralty  is  regulated  by 
statute,  and  includes  "  all  claims  and  demands 
whatsoever  ....  for  .  .  .  damage!i  re- 
ceived by  any  ship  or  sea-going  vessel "  (3  ik  4 
Vict.  c.  65,  s.  6),  and  also  "  any  claim  for  damage 
done  by  any  ship  "  (24  Vict.  o.  10,  s.  7).  These 
beint;  statutable  provisions,  unless  this  vessel  can 
show  an  exemption  by  statnte,  she  is  claiming  an 
exemption  under  a  treaty  in  contravention  of  a 
statute.  There  is  no  allegation  in  the  informatioii 
and  protest,  which,  if  proved,  can  onst  the  jurisdic- 
tion of  this  con.rt  to  furest  the  ship.  The  treaty 
or  convention  referred  to  in  it  only  confers  the 
privilege  (Art.  6)  conditionally  on  the  vessel  not 
carrying  cargo  (Art.  10).  This  vessel  has  broken 
the  condition,  and  cannot  therefore  claim  the 
privilege.  Even  a  vessel  of  war  carrying  earga 
would  be  liable  to  civil  process  : 

The  Charkieh,  L.  Bep.  4  Ad.  59,  p.  87  e<  Mg. ;  28 1. 
T.  Bep.  N.  S.  513. 

In  the  recmt  case  of  The  ContHtvium  {ante  p.  219) 
it  was  stated  that  the  carriage  of  goods  was 
not  for  freight,  but  nnder  a  special  Act 
of  the  Legislature,  empowering  a  vessel  d 
war  to  be  eo  employed  in  the  service 
of  the  nation,  but  there  is  no  such  allegation 
here.  This  case  is  even  stronger  than  that  of  The 
Charkieh  {ubi  sup.),  because  it  is  not  the  wuver  of 
a  right,  but  the  contravention  of  the  condition  on 
which  a  privilege  was  granted.  [Sir  B.  Psilu- 
KORE. — Art.  10.  apparently  contemplates  the 
employment  of  the  vessel  as  a  merchant  vessel  to 
some  extent,  as  it  expressly  permits  the  carriage 
of  passengers'  luggage,  carriages,  and  horses.] 
Yes,  but  the  enumeration  of  those  particaltf 
articles  make  the  case  all  the  stronger  against  her 
when  she  carries  other  articles. 

Dr.  W.  G.  F.  PhiUimore  on  the  same  aide;— The 
plaintiffs  claim  the  ordinary  common  law  and 
statute  rii;hts  of  subjects  against  the  property 
and  persons  of  those  who  injure  them  within  the 
realm  ;  to  exempt  the  ship  from  this  ordinary 
process,  she  must  prove  that  she  is  within  some 
special  or  general  legal  exemption.  We  are  not 
now  asking  for  process  oat  of  the  Admiralty 
court ;  this  court  prior  to  the  Jadicature  Acts  was 
a  Prerogative  Conrt,  and  had  special  relations  to 
the  Grown.which  might  have  affected  the  question : 
but  we  come  to  this  court  as  a  branch  of  the  High 
Court  of  Justice,  and  claim  by  the  procea^  peculiar 
to  this  division  an  arrest  of  the  res,  our 
statutory  remedy  for  a  wrong  committed  against 
ns  in  the  body  of  a  county.  'The  statutes  giving 
this  remedy  (3  &  -i  Vict.  c.  65,  s.  6,  and  24  Vict  c. 
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10,  8.  7)  do  not  apply  to  Teasels  of  war,  because  by 
international  law,  well  recognised  at  the  time 
the  statntes  were  passed,  they  were  exempt  from 
ciril  process,  and  if  exempt  by  international  law, 
tbay  were  so  by  common  law  (Stephen's  Black- 
stone,  4th  ed.  vol.  4,  p.  282) ;  but  a  vessel  oircum- 
Btanead  as  the  ParUmetU  Beige  is  is  not  so  exempt 
by  international  law,  and  the  sovereign  of  a  con- 
sutational  conntry  oannot  ip$o  moht  so  construct 
international  law  as  to  violate  or  infringe  npon  the 
rights  of  his  aiibjeots  at  oommon  law.  The  deci- 
sion in  The  Schooner  Exchange  v.  McEadden  (7 
Cranch,  U.  S.  Supreme  Court  Bep.  116)  is  based 
oo  the  distinction  that  that  vessel  was  an  "  armed  " 
vMseL  The  doctrine  laid  down  in  The  Oharhieh 
(L.  Bep.  4  A.  A  £.  59  ;  28  L.  T.  Bep.  N.  S.  513),  that 
the  goods  of  a  sovereiirn  engaged  in  trade  are  not 
<sempt  from  proceedings  in  rem  is  exactly  in 
point.  There  is  a  difference  recognised  by  the 
law  of  this  country  between  vessels  of  war  and  other 
Twsels  in  the  public  service  : 

Tl»  CybtU,  37  L.  T.  Bap.  K.  S.  774,  note ; 
rftcZMcii,  3C.  Bob.  221; 
The  Bellvna,  Edw.  63 

If  this  vessel  is  not  within  the  exemption 
allowed  to  vessels  of  war,  is  she  exempt  on  the 
ground  that  the  prc^erty  of  a  sovereign  qua 
■overeign  is  free  from  process?  In  Morgan  v. 
Larimere  (L.  Bep.  7  H.  L.  423 ;  a2  L.  T.  Bep. 
N.  8.  41)  the  Iiord  Chancellor  (Lord  Cairns)  says  : 
"The  court  having  a  trust  fund  under  its  control 
might  well  proceed  to  administer  that  fund,  even 
althongfa  a  foreign  Giovernment  might  beinterested 
in  it,  and  might  not  be  before  the  court  or  subject 
to  the  jariadiotion  of  the  court."  The  oonstitu- 
tkmal  power  of  the  Crown  to  make  treaties  is 
limited  to  those  at  the  termination  of  war,  and  is 
ID  ineident  of  the  right  to  declare  war  and  make 
peace.  Any  other  treaty  interfering  with  private 
rights  is  ^dtra  vires  so  far  as  it  infringes  upon  them. 
There  is  no  donbt  that  some  treaties,  i.e.,  those 
of  extradition,  reqnire  confirmation  of  Parliament 
before  they  become  operative  •  and  if  those  affect- 
ing the  liberty  of  a  sabjeot,  why  not  those 
saeeting  what  is  nest  in  value  to  him,  his  pro- 
perty f  The  Convention,  shonld  it  be  decided  that 
its  words  deprive  a  sab^t  of  his  right  of  action, 
deprives  him  of  a  valnable  right  and  a  valoable 
property.  Her  Majies^  has  aathority  by  Order  in 
Cooncil  to  allow  to  foreign  ships  certain  privileges 
granted  to  British  ships,  as  to  measnrement  for 
anas;  bnt,  inasmuch  as  the  granting  of  such 
privileges  indirectly  affected  the  rights  and  privi- 
leges dl  sabjeots,  it  was  necessary  to  grant  that 
anthoritv  to  the  Crown  by  statute,  as  also  in  cases 
of  life  sslvage  for  foreign  ships  ont  of  the  jurisdic- 
tion of  this  ooantry  (25  &  26  Vict.  c.  68,  ss.  59, 
W).  Befote  ■  tnatif  ooold  be  made  with  the 
United  States  of  America,  it  was  necessary  to  get 
an  Act  of  Parliament  (22  Gea  3,  c.  46).  [Sir  B. 
Phiudioki, — In  that  case  authority  was  required 
to  aUow-  the  Grown  to  part  with  a  portion  of  British 
territory.]  Yes;  but  as  a  treaty  at  the  end  of 
war  it  wonld  appear  to  come  within  the  general 
picrogative  of  the  Crown,  and  therefore  that 
general  prerogative  is  limited  to  initiating  a 
treaty,  bnt  the  treaty  itself  is  only  valid  wnen 
eonfirmed.  The  fact  that  the  Conventions  as 
to  interaational  copyright  have  been  authorised 
by  Pariiament  shows  that  those  conventions,  unless 
aathorised  bj  the  Legislatnre,  would  not  have 
been  recognised   by  the  courts   of  law  in  this 


country.  So  in  the  case  of  the  fishing  convention 
with  France  (31  &  32  Vict.  c.  45,  title,  ss. 
6,  66),  the  latter  section  is  on  a  matter  almost 
exactly  similar  to  this  Convention  in  one  respect, 
viz.,  that  under  certain  circumstances  the  fishing 
boats  shonld  be  exempted  from  dues,  an  exemp- 
tion purporting  to  be  granted  by  Art.  6  of  this 
convention  to  these  packets.  This  grant  of  an 
exemption  is  not  within  the  prerogrative  of  the 
Crown  at  all.  "  The  King  cannot  grant  an  exemp- 
tion from  the  jurisdiction  of  any  oonrt  if  he  does 
not  erect  another  jurisdiction  of  the  like  nature, 
for  that  would  be  a  failure  of  justice  :  " 

2Bol.  2810.  45: 

Comyn's  Dig.  tit.  PrerogatiTe  p.  443,  J>.  33. 

A  power  to  grant  exemption  by  treaty  oannot  be 

gut  on  a  higher  footing  than  a  direct  grant  by  the 
'rown,  but  the  rule  of  law  on  that  point  is  that 
"  the  King  cannot  grant  to  any  that  he  shall  not 
be  impleaded,  and  if  he  makes  snoh  grant  it  will 
be  void  "  (Viner's  Abridgment,  tit  "  Prerogative 
of  the  King,"  T.  6) ;  and  "  if  a  man  is  indebted  to 
me,  and  the  King  grants  to  him  that  I  shall  net 
have  action  ngatnst  him,  it  is  void :"  (lb.  T.  7.) 
Bnt  even  assuming  the  treaty  itself  not  to  be 
ultra  vires,  can  the  vessel  daim  an  exemption 
from  civil  process  under  it  f  The  meaning  of 
Art.  6  is  only  that  the  vessel  shall  be  free  from 
public  process,  not  from  private  suit;  "seisate" 
is  the  ordinary  word  nsed  in  policies  of  insnranoe, 
and  does  not  mean  seisore  by  the  officer  of  a  ooort 
at  the  suit  of  an  individual,  but  "  seisnre  "  by  the 
Government  in  case  of  hostilities,  aotnal  or 
imminent.  "Detention"  and  "embargo",  are 
idso  welt-anderstood  expressions  relating  to  the 
same  state  of  affairs,  and  "  arr6t  de  prince,"  an 
expression  which,  for  want  of  an  exact  Bnglish 
equivalent,  remains  untranslated  in  the  English 
version  of  the  treaty,  is  defined  by  Oossy  to  be 
neariy  the  same  thing  as  "  embargo."  "  L'arrel 
de  prinee  on  par  ordre  de  Puissanoe,  aatrement  dit 
Vembargo,  est  I'obstacle  qn'nn  sonverain  apporte 
an  depart  de  tons  on  de  qnelqnesons  de  navires 
qui  se  tronvent  dans  lee  ports  de  sa  domination, 
sans  distinguer  s'ils  appartienment  a  ses  snjets 
on  a  des  ^trapgers :"  (Cussy,  "  Phases  et  Causes 
C^lebres  dn  Droit  Maritime  des  Nations,"  vol.  1 
L.  1,  titre  2,  s.  49,  p.  120.)  And  again :  "L' arret  d« 
prtnes  pentdtre  ex6ont^  en  pUine  iner  par  les  vais- 
Beaux  de  guerre  du  souverMn  qui  I'a  prononc^; 
I'arrestation,  en  pareil  oas,  d'un  navire  Stranger 
n'est  point  una  capture  semblable  k  oelle  qui  est 
faite  par  des  b&timents  arm^g  en  oouree,  en  temps 
de  guerre;  el le  n'est  pas  hosttie,  elle  est  nniqne- 
ment  oomminatoire ;  mais  elle  pent,  il  bnt  le 
reoonnaltre,  de  mdme  que  Tembargo  Ini  mdma 
pratiqa^  dans  les  ports  oondnire  k  des  hostilities  :" 
(lb.  p.  121.)  [Sir  B.  PHiLLiHoaa.— The  special 
expressions  no  donbt  relate  to  a  state  of  war,  or  a 
state  bordering  on  it,  but  does  that  condition 
limit  the  general  expression  "  by  any  authority 
whatever  P"j  The  general  expression  can  only  be 
taken  to  mean  generally  all  the  causes  individually 
mentioned  afterwards,  and  others  of  a  like  nature. 
Treaties  are  not  drawn  with  the  precision  of 
doeds;  they  must  be  interpreted  with  this  con- 
sideration in  mind,  and  therefore  this  treaty,  if 
valid  at  all,  must  be  considered  only  as  granting 
such  privileges,  ceremonial  and  others,  as  ths 
Crown  can  grant,  and  not  as  interfering  with  the 
private  rights  of    snbjesta.    The  grant   of    the 
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privilege  is  at  all  events  a  conditional  grant,  and 
the  grantee  cannot  claim  nndor  an  instrument 
at  the  Bame  time  that  he  has  broken  the  con- 
dition of  tho  instrument. 

Tbo  Solicitor-General  (Sir  H.  Giffard),  the^dntt- 
rally  Advocate  (Dr.  Deane,  Q.C.),  and  Botaen,  for 
the  Crown. 

The  Solidlor-Getieral. — It  yronld  probably  be 
snfBcient  for  the  Crown  to  rest  entirely  in  this 
ease  on  general  public  grounds,  but  I  will  not 
rely  on  what  is  in  some  respects  an  artificial 
hypothesis.  These  vessels  are  cot  ordinary 
trsders;  they  carry  certain  continental  parcels, 
hut  not  general  merchandise.  There  is  nothing 
to  show  that  the  provisions  of  Art.  10  have  been 
HifrinDed ;  the  vessels  are  to  be  allowed  to  carry 
"small  parcels,  the  weight  of  wliich  shall  be 
Kmited  by  mutual  agreement  between  the  two 
ofiBces ;"  no  such  mutual  agreement  has  yet  been 
come  to,  and  therefore,  pending  any  regulation 
being  made,  the  vessels  are  entitled  to  carry  such 
TOtrcels  as  are  forwarded  by  the  Continental 
Daily  Parcels  Express.  Art.  6  grants  in  the 
most  general  way  possible  all  the  privileges  of 
vessels  of  war.  The  article  mnst  be  taken  in  its 
entirety,  and  the  special  provision  must  not  be 
held  to  control  the  general  ones.  But  even  sup- 
posing there  has  been  a  breach  of  the  provisions 
of  Art.  10,  the  analogy  that  the  plaintiffs  would 
draw  between  such  an  infringement  of  an  article 
of  a  treaty  and  of  a  condition  in  a  contract  is  in- 
correct. JQ  ven  between  individuals,  it  is  not  every 
breach  of  a  covenant  that  will  vitiate  a  bargaiu. 
Suppose  there  has  been  a  breach  of  the  treaty  of 
'which  the  Government  may  complain,  how  can 
that  affect  the  rights  and  liabilities  of  private  indi- 
viduals P  The  treaty  itself  is  not  void  by  reason 
of  a  breach ;  it  might  be  voidable  by  proper  notice 
on  the  part  of  the  contracting  powers;  bat  it 
caimot,  in  default  of  a  special  provision  which  does 
not  exist  here,  become  ipso  facto  void.  There  can 
be  no  doubt,  as  a  matter  of  constitutional  law, 
that  the  treaty- making  power  is  in  the  Crown; 
how  far  ipao  motu  depends  on  other  considera- 
tions. How  far  a  treaty  made  by  the  Crown, 
and  without  any  farther  confirmation,  binds  a 
subject,  may  be  a  matter  for  discussion,  but  not  as 
to  the  validity  of  the  treaty  itself.  The  remedy 
of  the  subject  whose  rights  are  invaded  by  a 
treaty  may  be  against  the  Crown.  The  Extradi- 
tion Treaties  are  not  in  point ;  it  is  necessary  to 
get  the  sanction  of  Parliament  for  them,  or  else 
every  f>arson  sought  to  be  surrendered  could  take 
advantage  of  the  Habeas  Corpus  Act.  The  posi- 
tion of  the  court  is  not  altered  by  the  Judicature 
Acts.  The  exemption  of  sovereigns  and  their 
property  is  not  the  creature  of  statute  law,  but  is  a 
principle  of  the  common  law.  The  statute  of 
Anne  (7  Anne,  o.  12)  is  declaratory  of  the  common 
law : 

Triquet  and  otheri  v.  Bath,  1  Taunton  107. 
The  case  of  The  Charkieh  {ubi  sup.)  is  not  in 
point ;  the  decision  there  nas  based  on  the  ground 
that  the  Khedive  of  J^Jgypt  was  not  a  sovereign 
prince,  and  that  therefore  his  property  was  not 
privileged  from  process.  In  TheExcliange  (ubi  sup.), 
p.  144,  the  distinction  is  clearly  marked  :  "  But  in 
all  respects  different  is  tho  situation  of  a  public 

armed   ship The  implied   licence, 

therefore,  nnder  which  snch  a  vessel  enters  a 
friendly  port  may  reasonably  he  construed,  and  it 


seems  to  the  court  ought  to  be  oonstraed,  u 
containing  an  exemption  from  the  jurisdiction  of 
the  sovereign  in  whose  territory  she  claims  the 
rites  of  hospitality."  There  is  no  right  of  gait 
given  ah  initio  against  the  public  ships  of  a  foreign 
country. 

The  AdmiraUij  Advoeaie  (Dr.  Deane,  Q.C.)  on 
the  some  side. — ^'fhe  distinction  which  it  is  endev 
voured  to  make  between  armed  and  unarmed 
public  ships  is  illusory  : 

The  Print  Frederic,  iBods,  451. 
A  yacht  of  the  sovereign  would  be  unarmed,  bnt 
it  could  not  be  contended  that  on  that  aocoont  she 
was  not  entitled  to  be  treated  as  a  public  vessel  of 
war.  Art.  6  expressly  says  that  those  «hip> 
"  shall  be  vessels  belonging  to  Government  or 
freighted  by  order  of  (Government."  They  mast 
therefore  be  public  vessels.  Tke  GonstUiUion  (vbi 
sup.)  was  not  armed,  but  she  was  held  to  be  a 
public  vessel,  and  entitled  to  the  immuniues  of 
such  vessels.  [Sir  B.  Phillixoke: — If  the 
Government  had  power  to  make  this  Conventaon, 
I  have  no  doubt  on  the  matter.  The  question 
appears  to  me  to  be  whether  they  had  the  power.] 
That  is  determined  by  the  fundamental  laws  of 
the  country,  which  in  this  country,  as  in  most 
other  monarchies,  vest  the  treaty-making  power  in 
the  sovereign  (Halleck  International  Law,  by 
Baker,  vol.  1 ,  p.  229).  On  grounds  of  public  con- 
venience the  conrt  will  not  idlow  the  warrant  to 
issue- 

G.  Botoen  on  the  same  side. — There  is  no  pro- 

cedent  in  the  history  of  this  or  any  other  country 
for  subjecting  a  vessel  specially,  invited  by  the 
Crown  into  our  ports  to  civil  process.  A  treaty 
is  not  a  contract,  the  conditions  of  which  can  ha 
subjected  to  courts  of  law ;  the  parties  to  it  an 
beyond  the  reach  of  the  law.  The  treaty-making 
power  of  the  Crown  is  absolute.  The  provisions  of 
a  treaty,  however,  may  or  may  not  bind  the  sub- 
ject; some  do  so  propria  vigore,  others  require  the 
sanction  of  Parliament;  which  treaties  fall  into 
which  category  can  only  be  ascertained  by  ex- 
amining each  class  of  treaty.  The  language 
which  IS  appropriate  enough  in  discussions  on 
municipal  law  is  out  of  place  in  questions  of  in- 
ternational law.  A  treaty  is  not  void,  but  at  most 
voidable  by  reason  of  a  breach : 

1  Halleok  International  Law,  268 ; 

1  Kent's  Comm.  175. 
Even  in  municipal  law,  where  the  condition  of  a 
patent  is  broken,  a  third  pArty  cannot  take  ad- 
vantage of  the  breach  until  the  patent  itself  is 
revoked  by  the  Crown.  It  is,  however,  no  doubt 
competent  to  the  court  to  consider  the  stipulations 
of  a  treaty.  But,  as  a  principle  of  law,  applying  to 
the  interpretation  of  Art.  6,  acts  of  state  deter- 
mininrr  the  diplomatic  status  of  foreign  persons 
and  things  are  binding  on  the  courts  of  the  oonntiy 
of  that  state  ;  unless  the  central  authority  in  the 
state  can  authoritatively  say  what  that  status  is, 
it  mnst  remain  wholly  undetermined.  The  Jafi- 
cature  Acta  have  made  no  difference  in  this 
respect ;  they,  like  evei7  other  statute,  must  be 
read  Salvo  jure  regis,  and  therefore,  if  it  was  com- 
petent to  the  Crown,  before  the  statute,  to  maks 
snch  regulations  as  this,  exempting  these  vessels 
from  process  out  of  this  court,  it  is  still  competent 
to  it  to  do  so.  The  limitations  of  the  prerogative 
of  the  Crown,  referred  to  in  Viner's  Abridgment 
(iihi  su]}.),  relate  only  to  rights  of  suit  already 
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existing ;  t.e.,  rights  between  subjects.  The  same 
principle  of  common  law  which  gays  that  those 
who  commit  wronos,  within  the  jarisdiotion, 
against  others  shall  be  sabject  to  punishment 
»ja  also,  that  ambassadors  and  public  ships 
•lull  not  ba  subject  to  pnnishment,  and  therefore 
the  right  of  suit  is  not  a  common  law  right  against 
all  ships.  It  is  evident  that  treaties  conferring 
any  diplomatic  status  upon  aliens  do  not  require  to 
be  confirmed  by  the  Legislature,  becaose  the 
treaties  themselves  are  of  record :  "  All  leagues  and 
nfe  oondacts  are,  or  ought  to  be,  of  reoord ;  that 
is,  they  ought  to  be  enrolled  in  the  Chancery,  to 
the  end  tbe  subject  may  know  who  be  in  amity 
with  the  King,  and  who  be  not ;  who  be  enemies, 
and  can  have  no  action  here ;  and  who  in  league 
and  may  have  action  personal  here  "  (4  Coke  Inst. 
126,  ed.1809,  p.  152);  and  also  that  the  Crown 
alone  is  the  competent  authority  to  make  such 
treaties,  for,  "  with  regard  to  foreign  concerns,  the 
sovereign  is  the  delegate  or  representative  o{ 
his  people,"  for  otherwise  "foreign  potentates 
....  might  scruple  to  enter  into  any  engage- 
ment that  must  afterwards  be  revised  and  rati- 
fied by  a  popular  assembly.  What  is  done  by  the  i 
royal  authority,  with  regard  to  foreign  powers,  is 
the  act  of  the  whole  nation  : "  (Stephen's  Black- 
stone,  7  ed.  voL  2,  bk.  4,  p.  1,  ch.  6,  p.  490.) 
No  doubt  in  any  country  tbe  municipal  law  may 
limit  this  sovereign  or  supreme  executive  power, 
bat  that  baa  never  been  done  in  this  country. 
There  is  no  doubt  that  the  Sovereign  of  Belgium  is 
recognised  as  an  independent  sovereign  prince. 
There  can  be  no  doubt  as  to  the  status  of  Belgium 
and  its  sovereign,  and  this  recognition  is  an  act  of 
state  (Wheston  Inter.  Law  br  Lawrence,  2nd  ed. 
part  1,  cb.  2,  p.  45),  and  therefore  the  court  must 
take  judicial  notice  of  his  status  : 

The  City  of  Bern*  t'n  BuntterUmd  v.  The  BanJc  <tf  JBng- 

Umd  9  Yes.  347,  and  note  thereto  as  to  tiie  toi 

ditant  Colnmbiiin  Government ; 
The  Columbian  Qovemment  t.  Sothtchild,  1  Sim. 

»i; 
The  United  Statu  of  America  v.  Wagner,  L.  Bep. 

2  Cai.  App.  582 ;  16  L.  T.  Bep.  N.  S.  86  ; 
Cherokee tlat<onv.  State <tf  Georgia,  5  Peters  (Amer.) 

Bep.  p.  1. 

AgMn,  the  recognition  of  the  status  of  belligerents 
is  sn  act  of  state : 

Wheaton'g  International  Law,  by  Lawrence,  2  edit. 
pt.  1,  ch.  2,  p.  40. 

Tbe  decisions  of  the  Supreme  Court  of  the  United 

States  in  prize  causes  in  the  late  civil  war  show 

that  a  declaration  of  the  President  is  conclusive 

on  the  courts  of  law  there,  and  also  that  the 

Queen's  proclamation  was  an  efttoppel  on  British 

sabjectB.     So  also  it  has  been  always  considered 

an  act  of  state  to  decide  what  articles  —  and- 

pUit   vtui  —  are  in  time  of    war    contraband. 

The  Declaration  of  Paris  was  never  submitted 

to  Parliament,  it  is  an  act  of  state.    So  again  a 

declaration  of  a  blockade  and  licences  to  trade 

with  an  enemy  are  acts  of  state ;   the  status  of 

an  ambassador   which   the    Crown   allows  after 

receiving  his  letters  of  credit  addressed  to  itself 

is  another  instance.    So  the  treating  of  Belgian 

Government  vessels  as  vessels  of  war  are  treated, 

is  an  act  of  state.    But  apart  altogether  from  the 

treaty,  as  the  immunity  of  an  ambassador  extends 

to  those   of    his   goods    which    pertain    to    his 

fnoctions,  so  the  immunity  of  a  foreign  sovereign 

extends  to  bis  goods,  and,  with    regard  to  his 


ships,  cannot  depend  on  the  accident  of  their 
being  armed  or  unarmed.  The  not  carrying  of 
cargo  is  not  a  condition  precedent  to  the  graut  of 
the  privilege,  and  in  these  matters  there  oan  be 
no  waiver  of  a  right.  The  privilege  is  the 
privilege  of  Government  vessels : 

Briggi  v.  The  Light  Boatt,  11  Allen,  Mass.  Amer.  Bep. 

Webtter,  Q.C.  in  reply. — I  do  not  know  if  the 
Crown  in  this  case  claims  any  right  of  reply  over. 

The  Solieitor-General  intimated  to  the  oonrt 
his  intention  of  claiming  the  privilege  of  the 
Crown  to  reply  over. 

Web$ler,  Q.C. — ^The  Crown  have  no  right  to 
reply  over  in  this  case.  The  action  is  not  against 
the  Crown;  the  writ  was  served  on  the  ship,  and 
the  action  is  against  her  and  her  owners.  The 
Crown  only  intervenes,  and  should  have  done  so 
by  petition  on  protest.  The  Crown,  nob  being  a 
party  to  tbe  suit,  has  no  special  right  of  reply. 
[Sir  R.  Phillixobb. — In  cases  such  as  these  it  bas 
always  been  the  practice  of  this  court  to  allow  the 
Crown  tu  appearand  be  heard,  and  to  give  them  all 
the  rights  exercised  by  the  Crown  in  cases  where 
they  are  partiesj  It  is  the  first  time  that  a  treaty 
nnconfirmedby  Parliament  has  infringed  the  liberty 
of  a  British  sabject.  As  between  English  subjects 
and  foreign  vessels  the  character  of  the  ship 
depends  on  its  being  armed  or  not  armed.  Ir, 
may  be  that  no  right  of  action  exists  against  aci 
unarmed  ship  of  our  own  Government  on  aocoaut 
of  different  conaiderations,  but  the  whole  reading 
of  the  cases  shows  that  the  exterritoriality  is  only 
accorded  to  foreign  armed  ships :  {The  Exchnmje, 
itbi  sup.)  The  caso  of  Brigge  v.  Tlie  LiglU  lioate 
(u6i  tup.)  was  one  of  an  American  citizen  suing 
the  Government  vessel  of  his  own  nationality,  and 
is  therefore  not  in  point.  In  The  Exchange  (p.  141) 
it  is  pointed  out  by  the  court  that  by  treaty  the 
ports  of  all  civilised  countries  are  open  to  the 
private  ships  of  other  countries  when  driven  ia  by 
distress ;  but  could  it  be  contended  that  it  was 
competent  to  the  Government  to  deprive  its  sub- 
jects of  right  of  action  against  ships  so  driven  in  P 
And  again,  thedistinction  between  the  privateships 
or  property  of  a  foreign  sovereign  and  the  public 
armed  ve/isels  of  the  nation 'of  which  he  is  the 
sovereign  is  drawn  (p.  145),  in  referring  to  tho 
case  of  the  Spanish  war  ships  arrested  by  a 
subject  of  tbe  States  General,  for  a  debt  alleged 
to  be  due  from  the  King  of  Spain,  and  which 
ships  were  released  either  by  judicial  sentence  or 
authority  of  the  State.  [Sir  B.  Puilliuorb. — 
Might  not  there  be  a  case  of  a  vessel  used  for  pur- 
poses of  war  and  yet  not  armed  P]  Certainly  ;  but, 
if  she  was  regularly  commissioned  as  a  vessel  of 
war,  she  would  be  to  all  intents  and  purposes  a 
portion  of  the  military  mnriue  of  her  country,  and 
therefore,  by  tbe  reasoning  of  all  the  cases  on  that 
point,  as  exempt  from  iurisdiction  as  if  she  were 
armed.  But  tne  vessel  is  not  used  for  war  pur- 
poses, and  is  not  commissioned  as  a  vessel  of  war. 
The  mere  carrying  of  a  pennon,  even  by  licence 
of  its  own  Government,  is  not  sufiScient  to  clothe 
a  vessel  nith  the  character  of  a  man-of-war.  The 
Charkieh  (ubi  tup.)  carried  the  flag  smd  pennant, 
but  was  not  exempt.  It  is  contended  that  the 
Crown  has  power  to  make  treaties,  and  it  depends 
on  their  provisions  whether  they  require  confir- 
mation or  not ;  even  if  that  is  so,  it  is  plain  that 
the  treaty  or  convention  is  one  of  those  which  do 
require  confirmation.  On  tho  face  of  it  it  is  declared 
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to  be  a  "  Beqael "  to  the  Greneral  Postal  Treaty 
conoladed  at  Berne,  and  that  treaty  had  to  be  con- 
finned  by  Parliament  (38  Vict.  c.  22).  That 
Btatate  declares  that  the  Treaty  of  Berne  could  not 
"  be  carried  into  effect  except  by  the  aathority  of 
Parliament,"  and  this  Convention  contains  prori- 
sions  similar  to  those  of  the  Treaty  of  Berne. 

The  aolieiior-Ctefnerai  (Sir  E.  Oiffitrd)  re- 
plied over  on  behalf  of  the  Grown. — It  is  no 
donht  competent  to  the  courts  of  lav  in  this 
country  to  consider  whether  the  acts  of  the 
Crown  are  uUra  vires  or  not.  Bnt  there  is  nothing 
done  here  beyond  the  rights  of  the  Crown.  The 
fact  of  a  vessel  being  armed  is  only  one  of  several 
indicia  of  her  public  character  : 

Wheaton  Intemat.  Law,  by  Lawrence,  2nd  edit.  p.  198. 
In  commentiug  on  that  case  of  The  Exchange  (nbi 
ewp.)  in  the  subsequent  case  of  The  SatUiuima 
Trinidad  (7  Wheaton  Amer.  Bep.  283),  Story,  J; 
all  along  draws  the  distinction  between  public  and 
private  vessels,  not  using  the  word  "  armed  "  as  a 
necessary  condition  for  the  public  vessel  claiming 
exterritoriality.  The  trading  by  the  FarUment 
Beige  is  not  a  private  trsdins  by  the  King  of  the 
Beleiana  for  his  own  benefit,  but  part  of  the  public 
national  employment  of  the  vessel  for  the  benefit 
of  the  State.  [Sir  B.  Fhilukobe. — It  is  notice- 
able that  the  immunity  purporting  to  be  granted 
by  the  Convention  is  only  an  immunity  in  port, 
and  not  on  the  high  seas.]  On  the  high  seas  it 
would  not  be  necessary ;  for  a  vessel  carrying  the 
flag  and  pennant  6i  a  public  vessel  would  be  nntioft 
to  everyone  that  she  was  such  a  public  vessel. 
The  Crown  has  a  right  to  remit  port  dues  becaase 
they  are  originally  a  portion  of  tne  royal  revenue, 
and  can  be  granted  to  whom  it  will  : 

Chitty,  FrerogatiTa  of  the  Crown,  p.  174. 
In  none  of  the  treaties  to  which  reference  has  been 
made  has  there  been  any  qaestion  of  the  common 
law  rights  of  the  subject.  They  conferred  rights 
on  certain  persons,  and  therefore  required  to  be 
incorporated  formi^ly  in  the  statute  law.  Admit- 
ting that  the  Crown  cannot  grant  to  a  person  not 
to  be  sued,  yet,  if  the  Crown  accepts  a  aebtor  to  a 
subject  as  ambassador,  the  right  to  sue  him  for  the 
debt  is  suspended  so  long  as  he  remains  ambas- 
sador. By  psrity  of  reasoning  the  same  thing 
applies  tiO  ships.  It  is  a  part  of  the  law,  inde- 
p«ndent  of  any  act  of  state,  that  an  ambassador 
cannot  be  sued,  and  it  is  part  of  the  law  that  a 
public  ship  cannot  be  subjected  to  process.  It  is 
for  the  Crown  to  say  who  is  or  who  is  not  an 
ambassador,  and  what  is  or  is  not  a  pablic  ship. 
[Sir  B.  Phiujxokb. — ^The  Convention  stipulates 
for  the  payment  of  a  certain  subsidy ;  how  is  the 
money  for  tiiat  payment  obtained  P]  The  money 
wonld  be  voted  in  the  estimates  like  all  other 
sapplies,  and  so  confirmed  by  Parliament.  More- 
over, the  trading  doee  not  preclude  the  claim  of 
a  public  character  in  this  vessel,  inasmuch  as  the 
licence  to  trade  under  the  treaty  is  a  portion  of 
the  pecuniary  consideration  granted  to  the  Belgian 
Government  for  the  employment  of  the  ship. 

Our.  adv.  vuU. 
March  15. — Sir  E.  Phillihore. — In  this  case  ques- 
tions of  international  and  public  law  of  the  gravest 
impoitance  have  been  raised.  The  court  has  to 
acknowledge  the  great  assistance  which  it  has 
derived  from  the  learned  and  able  arguments  of 
counsel,  especially  valuable  in  a  case  which  is,  I 
believe,  frimce  impreteionit,  and  which  must  be 


decided  upon  general  principles  and  analogies  of 
law  rather  than  npon  any  direct  precedent.    On  the 
16th  Feb.  1878  the  owners  of  the  steam-tng  Dariitg 
served  a  writ  on  board  the  steamship  ParUmemt 
Beige  against  the  owners  of  that  vessel  and  her 
freight,  in  which  they  claimed  the  sum  of  S960L 
for   damage    arising    out    of    a  collision    which 
occurred  Between  that  vessel  and  the  steam  tog 
Baring  on  the  14th  Feb.  1878  off  Dover.    The 
defendants  pot  in  no  appearance,  and  took  no 
steps  whatever ;  the  pliuntiffs  have  proceeded  by 
default,  and  taken  the  nsnal  and  proper  coarse, 
and  the  case  being  ripe  for  judgment,  the  plain- 
tiffs, on  the  25th  Jan.  in  this  year,  gave  notice  that, 
on  the  4th  Feb.,  the  court  would  be  moved  to 
direct  judgment  with  costs  to  be  entered  for  theoi 
in  respect  of  the  damages  so  claimed,  and  that  tiia 
usual  order  might  be  made  of  reference  to  the 
registrar    and    merchants,    and  that  a    warraot 
should  issue — the  action  being  tn  rem — againatihs 
steamship  Parlement  Beige.    Having  looked  at  the 
papers  and  pleadings,  I  perceived  that  the  aRast 
of  the  ship  and  the  judgment  which  were  pcamed 
might  affect  the  prerogative  of  the  Grown  and  its 
relations  with  a  foreign  State;  I  therefere  directed 
that  notice  should  be  given  to  the  law  officers  in 
order  that  they   might  have  an  opportomly,  if 
they  thought  fit,  of  showing  cause  against  tke 
prayer  of  the  plaintiffs.    The   Attomey-Genend 
has  appeared  and  filed  what  is  called  an  infona*- 
tion  and  protest,  which  I  will  now  read.    [Hit 
Lordship  here  road  the  information  and  proteat 
set  out  above  and  proceeded :]    I  have  had  the 
advantage  of  an  argument  from    the    Solioitor- 
General  on  the  whole  case.     The  protest  of  the 
Attorney-General  raises  a  question  of  oonatifia.- 
tional   uw,  and  a  question  of  international  lav, 
both  of  great  moment,  and  which  I  will  ende«*oar 
to  consider  separately.    By  the  proteat  it  is  in 
substance  contended    that  the  ateamshiis  Faaie- 
ment  Beige  is  not  answerable  to  the  process  of 
this  court,  (1)  On  the  ground  that  she  is  tbe  pro- 
perty of  the  King  of  the  Belgians,  and  at  the  time 
of  the  collision  was  controlled  and  employed  by 
him ;  (2)  That  Her  Majesty  the  Queen,  by  a  con- 
vention with  the  King  of  the  Belgians,  has  plaeed 
this  packet  boat  in  the  category  of  a  public  skip 
of    war.    I  will  endeavour  to  deal    with  these 
questions  in  the  order  in  which  I  have  stated 
^em,  though  perhaps  they  cannot  be  kept  quits 
distinct.    It  is  expedient  to  make  a  preliminatr 
observation  which  is  important  in  its  bearing  upon 
one,  if  not  both,  of  the  questions.    The  coUisiaa 
in  this  case  took  place  in  Dover  Harbour ;  that  ii, 
within  the  body  of  a  county,  and  therefore  pre- 
viously to  the  year  1840  the  court  would  have 
had  no  jurisdiction  in  the  matter  ;   bnt  by  the 
joint    operation    of   the    statutes    3  &  4    Yiet. 
c.  65,  and    21  Vict  o.   10,  the  court   was  givM 
a  jurisdiction  both  in  rem  and  in  |>eraonaiM  in 
cases  where  the  collision  happened  in  a  harboar, 
as  well  OS  when  upon  the  high  seas.     It  follows, 
therefore,  that  the  plaintiffs  in  this  suit  have  a 
statutable  right  of  action  against  the  ParlemetU 
Beige,  unless  that  vessel  be  of  that  privileged  claai 
which  are  not  amenable  to  a  court  of  law.    The 
burden  of  proving  that  she  does  belong  to  this 
class  lies  upou  the  defendants,  more  especially  at 
it  appears  from  the  papnrs  before  me  that  she  wis 
engaged   in    carrying    on   commerce,   howsoever 
limited  in  its  nature,  at  the  time  of  the  coUisiao. 
I  turn  now  to  the  consideration  of  the  first  qoe*- 
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nissd  ia  the  protest.  I  had  oooasion  to 
Oder  moat,  if  not  all,  of  the  aathorities  npoa 
tke  point  in  the  case  of  The  CkarkUh  (L.  Sep.  4 
M  *  Eoc.  58  -,  28  L.  T.  Sep.  N.  S.  513).  I  desire 
to  state  at  once  that,  in  my  opinion,  every  public 
Aip  cl  war  belonging  to  a  State  at  amity 
vith  Her  Uajesty  is  exempt  from  the  jnriii- 
diction  of  the  court.  This  proposition  I  maintained 
ia  the  recent  case  of  The  Oonililiition  {ante  p.  219) 
tmi  it  has  been  laid  down  in  a  yariety  of  cases 
abjudicated  both  in  oar  coarts  and  in  those  of  the 
Unitad  States  of  North  America.  They  will  be 
faaad  ocdlected  in  The  CJtarkieh  {vbi  mp.),  and  in 
tbe  oasn  decided  in  the  Supreme  Coort  of 
MaMsahusetts  (Briggt  and  cutolher  t.  Light  Boatt, 
11  Allan  (Mass.)  &h>.  180),  and  it  may  be  con- 
■derad,  notwhhatanding  certain  dicta  in  the  case 
dn»  Print  Frederic  (2  Dod.  464),  to  be  firmly 
BMtad  in  the  jnrisprndenoe  of  both  oonntriea. 
It  has  been  contended  on  the  part  of  th6  Crown,  not 
ttat  the  ParlemetU  Bdge  is  a  ship  of  war  in  the 
^■Monl  international  senseof  that  word,  but  that  sho 
isapiiTi^egedmail  packet  theproperty  of  the  Crown 
of  Bdgioaa.carryiiig  the  Boyal  pennon  and  officered 
b^  tiie  eommiasioned  officers  of  the  Boyal  Bel- 
9aa  aaTy.  On  the  other  hand  it  must  be  taken 
that  she  ia  not  a  public  armed  ship  constituting 
a  part  of  the  military  force  of  her  nation,  nor  is 
she  a  Teasel,  so  to  speak,  of  pleasure  belonging  to 
tka  Crown,  and  on  that  ground  perhaps  by  the 
ooadty  ef  nations  in  the  class  of  privileged  ships. 
Ib  tha  caae  of  the  Chaa-lAeh  (uhi gup.)  I  said  :  "  I 
an  not  prepared  to  deny  that  the  private  vessel — 
far  instance,  the  yacht  of  the  Saltan — though 
eqjupped  for  pleasure,  and  not  for  war,  would  be 
aaniad  by  intwnational  comity  operating,  at 
last  so  loo^  as  it  is  not  withdraws  by  the  State 
caasediBg  it,  as  international  law,  to  the  samo 
iwaanity  as  a  ship  of  war ;  thongh  dicta  to  the 
OHrtm^  iiM,y  be  found  in  the  writings  of  some 
jniata.  Since  that  time  I  have  not  found  reason 
to  alter  the  opinion  I  then  expressed.  The  especial 
daty — to  borrow  the  terms  of  the  treaty  to  which 
I  will  presently  advert — ia  the  conveyance  of  the 
■ails.  But,  though  rach  be  the  especial  duty 
cf  the  pocket,  it  ia  by  no  means  its  sole 
eenpaticm.  Mr.  Gregory  has  made  an  affidavit 
ia  too  following  words.  [His  Lordship  here  read 
tha  affidavit  set  out  above  and  continned :] 
Ike  TarlemeMt  Beige,  it  would  appear,  is  neither 


00  an  exploring  expedition,  like  those  employed 
ia  the  Arctic  expeditions,  all  of  which  ships — 
beloDxii^  to  England — ^were,  it  should  be  ob- 
strwd,  regularly  commissioned  as  ships  of  war. 
She  is  a  packet^  conveying  certain  mails,  and 
OBTyia^j  on  a  omsidetable  commerce,  officered,  as 

1  have  said,  by  Belgian  officers,  and  flying  the 
Balgiaa  ponnan.  Can  such  a  vessel  so  employed 
ha  cntided  to  the  privileges  of  a  public  ship  of 
^tti  The  analogy  between  the  immunity  of  the 
aaafaaaaador  and  Uie  ship  of  war  is  obvious.  It 
haa  been  bolden  by  high  aathorities,  both  in  this 
and  other  countries,  that  an  ambassador  may  lose 
his  privileges  by  engaging  in  commerce.  Indeed, 
lAd  Campbell  was  of  opinion  that  in  snoh  a  case 
"all  his  goods  unconnected  with  his  diplomatic 
factions  may  be  arrested  to  force  him  to  appear, 
sad  may  afterwards,  while  he  continues  ambassa- 
dsr,  be  taken  in  execution  ou  the  judgment :" 


(The  Magdalena  Steam  Navigation  Company  y. 
Martin,  2  E.  <fc  B.  94,  114,  cited  in  The  Gharkieh, 
uhi  sup.)  "  A  distinction."  says  Story,  J.,  "  has 
been  often  taken  by  writers  on  public  law  as 
to  the  exemption  of  certain  things  from  all  pri- 
vate claims;  as,  for  example,  things  devoted  to 
sacred,  religious,  and  public  pur(>oseB,  things 
extra  eomnereium  et  quorum  non  est  eommereivm. 
That  distinction  might  well  apply  to  property 
like  public  ships  of  war,  held  by  the  sovereign 
jure  eoroncB,  and  not  be  applicable  to  the  common 
property  of  the  sovereign  of  a  commercial 
character,  or  engaged  in  the  common  business  of 
commerce:"  {United  States  v.  IFtlder,  8  Sumner 
(U.S.)  Bep.  308,  also  cited  in  The  Charhieh,  «&t 
tup.)  In  the  Saniissima  TVinidad  (7  Wheaton 
(Amer.)  B«ps.  283),  Story,  J.  said :  "  The  com- 
mission, therefore,  of  a  public  ship,  when  duly 
authenticated,  so  far  at  least  as  foreign  coarts  are 
concerned,  imports  absolute  verity,  and  the  title 
is  not  examinable.  The  property  " — it  waa  a  prize 
case — "mast  be  taken  to  be  duly  aoqnimd,  and 
cannot  be  controverted.  This  has  been  the  settled 
practice  between  nations,  and  it  is  a  rule  founded 
m  public  convenience  and  policy,  and  cannot  be 
broken  in  upbn,  without  endangering  the  peace 
and  repose,  as  well  of  neutral  as  of  belligerent 
sovereigns.  The  commisoion  in  the  presentcaseis 
not  expressed  in  the  most  unequivocal  terms ;  but 
its  fair  purport  and  interpretation  must  be  deemed 
to  apply  to  a  public  ship  of  the  Government." 
Looking  to  the  character  of  the  suit,  and  the  other 
passages  in  the  judgment,  it  seems  to  me  clear 
that  by  the  expression  "  public  ship  of  the 
Government,"  he  meant  a  ship  of  war,  and  not 
any  vessel  employed  by  the  Grovemment.  But 
even  if  the  term  could  be  treated  as  more  com- 
prehensive, and  as  including  public  ships  such  as 
I  have  referred  to,  sent  by  the  Government  on 
exploring  expeditions,  it  would  not  include  vessels 
engaged  in  commerce,  and  whose  owner  is,  to  use 
the  expression  of  Bynkershoek  (De  Lee.  Mercatore, 
ed.  1730  vol.  6  p.  500)  "  ttrenue  mereatorem 
ngens."  Upon  the  whole,  I  am  of  opinion  that 
neither  upon  principle,  precedent,  nor  analogy  of 
general  international  law,  should  I  be  warranted  in 
considering  the  Par2emen<  fields  as  belonging  to  the 
category  of  public  vessels  wUcb  are  exempt  ftom 
process  of  law  and  all  private  claims.  I  now 
approach  the  consideration  of  the  second  question, 
namely,  whether  the  Convention  between  Her 
Majesty  and  the  King  of  the  Belgians,  ratified 
24th  ISarch  1876,  does,  so  far  as  this  country  is 
concerned,  place  the  Parlement  Bdge  while  in  British 
ports  in  the  categ^ory  of  a  public  ship  of  war  and 
exempt  from  the  process  of  an  English  court.  I 
may  observe  in  passing,  that  the  very  fact  that 
this  packet  is  in  terms  given  by  the  Convention 
the  privileges  of  a  ship  of  war  in  British  ports, 
and  there  only,  tends  to  show  that  she  had  not  such 
privileges  by  general  international  law,  and  that  a 
convention  was  deemed  necessary  to  confer  them. 
It  is  admitted  that  thi.t  Convention  has  not  been 
conGrmed  by  any  statute,  but  it  has  been  con- 
tended on  the  part  of  the  Crown,  both  that  it  was 
competent  to  Her  Majesty  to  make  the  Convention, 
and  also  to  put  its  provisions  into  operation 
without  the  confirmation  of  them  by  Parliament. 
The  plaintiffs  admit  the  former,  bat  deny  the  latter 
of  these  propositions.  The  power  of  the  Crown  to 
make  treaties  with  foreign  states  is  indisputable. 
Passing  by  other  authorities,  I  will  cite  thelangoage 
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oC  Blackstone,  who  was  not  diainclined  to  maintain 
the  prerogative  of  the  Crown :    "  It  is,"  he  sayB, 
"also  the  King's   prerogative  to  make  treaties, 
leagues,   and  alliances,  with  foreign  states  and 
princes,  for  it  is  by  the  laws  of  nations  essential  to 
the  goodness  of  a  league  that  it  is   made  by  the 
sovereign  power,  and  that  it  is  binding  upon  the 
whole  community;  and  in  England  the  sovereiga 
power,  quoad  hoc,  is  vested  in  the  person  of  the 
King.    Whatever  contracts  therefore  he  engages 
in,  no  other  power  in  the  kingdom  can  legally 
delay,  resist,  or  annul;  and  yet  lest  this  plenitude 
of  authority  should  be  abused  to  the  detriment  of 
the  public,  the  constitution  (as  was  treated  before) 
hath  here  interposed  a  check  by  the  means  of 
parliamentary  impeachment  for  the  punishment  of 
such  ministers  as  from  criminal  motives  advise  or 
conclude  any  treaty   which  shall  afterwards  be 
judged  to  derogate  from  the  honour  and  interest  of 
the  nation :"  (Blackstone's  Comm.,  ed.  1844,  vol.  1., 
ch.  8,  B.  2,  p.  256.)     The  learned  writer,  however, 
was  certainly  aware  that  this  ^neral  proposition 
must   receive   some  modification    nnd    restraint 
besides  that  which  he  has  mentioned.    Blackstone 
must  have  known  ver^  well  that  there  was  a  class 
of  treaties,  the  provisions  of  which  were  inopera- 
tive without  the  confirmation  of  the  Legislature  ; 
while  there  were  others  which  operated  without 
such  confirmation.    The  strongest  instance  of  the 
latter,  {>erbaps,    which    could    be   cited,   is   the 
Declaration  of    Paris  in    1856,    by    which    the 
Crown,    in    the    exercise    of    its    prerogative, 
deprived  this  country  of  belligerent  rights  which 
venr  high  authorities  in  the  state  and  in  the  law 
had  considered  to  be  of  vital  impor^nce  to  it. 
But  this  Declaration  did  not  affect  the  private 
rights  of  the  subject,  and  the  question  before  me 
is  whether  this  treaty  does  anect  private  rights, 
and  therefore  require  the  sanction  of  the  Legis- 
lature?   The  authority  of  Chancellor  Kent  was 
relied   on.     That  learned  writer    observes  that, 
"  Treaties  of  peace,  when  made  bv  the  competent 
power,  are  obligatory  upon  the  whole  nation.    If 
the  treaty  requires  the  payment  of  money  to  carry, 
it  into  ofiect  and  the  money  cannot  be  raised  but 
by  an  Act  of  the  Legislature,  the  treaty  is  morally 
obligatory  upon  the  Legislature  to  pass  the  law,  and 
to  refuse  it  would  be  a  breach  of  public  faith  :  " 
(Kfinfs  Comm.  ed.  12, 1873,  vol.  1,  p.  166.)    And 
he  further  observes,  "  There  can  be  no  doubt  that 
the  power  competent  to  bind  the  nation  by  treaty 
may  alienate  tne  public  domain  and  property  by 
treaty:  "  (lb.  167.)     He  refers  to  the  case  of  The 
United  States  v.  The  Sohooner  Peggy  (1  Crunch. 
Amer.  103),  decided  by  the   Supreme  American 
Court,   That  was  a  case  of  prize  capture,  in  which 
the  yessel  had  been  condemned,  but  sulMequently 
atreatv  had  been  made  between  France  and  the 
United  States,  by  the  terms  of  which  the  prize 
among  others  was  restored  to  its  original  owners. 
The  Court  of  Appeal  in  that  case  held  the  treaty 
to  be  binding  upon  it,  and  indeed  said :  "  That 
where  a  treaty  is  the  law  of  the  land  and  as  such 
affects  the  rights  of  parties  litigating  in  court, 
that  treaty  as  much  binds  those  rights  and  is  as 
much  to  be  regarded  by  the  court  as  an  Act  of 
Congress  :"  (lb.  110.)    But  the  sentence  in  the 
case  was  founded  upon  the  power  of  the  President 
with  the  consent  of  the  Senate  to  make  a  treaty 
affecting  the  rights  of  a  captor  in  time  of  war, 
and  the  judgment  was  given  upon  that  point. 
The  Court  said :  "  It  is  true  that  in  mere  private 


causes  between  individuals  a  court  will  and  ought 
to  struggle  hard  against  a  construction  whidi  will 
by  a  retrospective  operation  affect  the  rights  of 
parties;   but  in  great  national  concerns,   where- 
individual  rights  acquired  by  war  are  sacrificed 
for  national  purposes,  the   contract  making  th» 
sacrifice  ought  always  to  receive  a  construction 
conforming  to  its  manifest  impart;   and  if   the- 
nation  has  given  up  the  vested    rights    of   it» 
citizens  it  is  not  for  the  court,  but  for  the  Grovom- 
ment,  to  consider  whether  it  be  a  case  proper  for- 
oompensation : "  (lb.)     The   whole    sentence    is 
founded  upon  the  right  of  the  American  executive 
with  respect  to  "  prize  of  war."    The  like  qnestioo. 
arose  in  England  in  the  famous  case  of  the  Eltibe, 
In  that  case  Lord  Stowell  saidS:  "  Priae  is  alto- 
gether a  creature  of  the  Crown,  and  no  man  ha» 
or  can   have   any  interest  but  what   he   takes 
as   the  mere  gift  of  the  Crown.     Beyond  tb<y 
extent    of    that    gift     he    has     nothing.     This 
is    the    principle  of    law    on   the    subject,    and 
founded    on    the    wisest     reasons.     The    righb 
of    making    war   and    peace    is    exclusively    in 
the  Crown.    The  acaniaitions  of  war  belong   to 
the  Grown ;  and  the  disposal  of  those  acquisition* 
may  be  of  the  utmost  importance  for  the  purposes- 
of  both  war  and  peace :       ( The  Elsebe,  5  C.  Bob. 
181).    Brougham,  Ii.C.,  in  the  case  of  the  booty- 
captured  by  the  army  of  the  Deccan,  referred 
to  the  EUehe  as  nndoubted  law,  observing  thafc 
it    was    therein    determined,    "that    when    th» 
Crown  saw  fit  to  restore  the  capture,  the  captors 
who  had  run  the  risk  and  suffered  the  loss,  who 
had  moreover  borne  the  charge  of  bringing  th» 
prize  into  port,  and  the  fnrtner  costs  of  pro- 
oeedings  in  the  Admiralty  to  adjudication,  and  had 
even  undergone  additional  expenses  in  contesbing- 
their  claim  upon  appeal,  were  altogether  without 
a  remedy."     Lord  Brougham  poes  on  to  asyr 
"  The  title  of  a  party  claiming  pnze  must  neods  in 
all  cases  be  the  act  of  the  Crown  by  which  th» 
royal  pleasure  to  grant  the  prize  shall  have  been 
signified  to  the  subject.    Whether,  where  that  aot 
has  once  been  completed,  and  it  distinctly  appears 
that  the  Crown  was  minded  to  part  with  the- 
property  finally  and  irrevocably;   whether,  even 
in   that  case,  the   some  paramount  and  trans- 
cendent power  of  the  Crown   might  not  enure 
to  the  effect  of  preserving  to  His  Majesty  the  right 
of  modifying  or  altogether  revoking  the  grant,  is 
a  question  which  has  never  yet  arisen,  and  whioh, 
when  it  does  arise,  will  be  found  never  to  have- 
been  determined  in  the  negative.    But  this,  at 
all  events,  is  clear,  that  when  the  Crown,  by  an 
aot  of  g^race  and  bounty,  parts,  for  certain  purposes- 
and  subject  to  oei'tain  modifications,  with   the 
property  in  prize,  it  by  that  aot  plainly  signifies 
Its  intention  that  the  prize  shall  oontinoe  subject 
to  the  power  of  the  Crown  as  it  -was  before  the- 
act  being  done:"  {Alexander  v.  Duke  of  WMington, 
2    Buss.    &    MyL   54.)     The  judgment    in    the- 
case  of  The  Sauxmer  Peggy  (uit  twp.)  does  not 
establish  the    proposition  that  the  Crown    can 
dispose  of  the  rights  of  a  subject  without  the 
sanction  of  Parliament.  A  treaty  may  contain  pro- 
visions which  are  ultra  virei  of  the  prerogative,  in 
part  valid  and  operative,  and  in  part  invalid  and 
inoperative.    A  treaty  is,  indeed,  not  necessarily 
void  by  reason  of  the  infraction  of  some  of  its 
conditions,  though  it  may  be  voidable ;  and  the 
validity  of    it    cannot    be  challenged,  speaking 
geueraiiy,  by  any  private  person.     Bat  a  court 


Digitized  by 


Google 


April  1»,  1879J 


THE  LAW  TIMES. 


[Vol.XL.,N.  a-23S 


Ash.} 


The  Fabusment  Bblge. 


[AoK. 


of  jmtice,  when  called  npon  to  execute  the  pro- 
Tuions  of  a  treaty,  may,  at  the  inBtance  of  the 
sabject  irho  is  affected  by  them,  examine  whether 
those  proTisiona  are  snch  as  to  be  capable  of 
legal  enforcement,  jost  as  it  may  inquire 
into  the  validity  of  letters  patent  (i^ranted 
j  by  the  Crown  {Long  t.  BUhop  of  Capetoion, 
j  1  Moore  F.  C.  N.  S..  411),  and  also  into  the 
!  TiKditj  of  an  Order  in  Conncil  dnly  passed  and 
j  nzetted :  [Attorney- (Jeneral  v.  Bishop  of  Man- 
eketter,  L.  Bep.  3  £q.  346.)  There  have  been, 
not  to  go  farther  back  than  during  the  reign 
of  her  present  Majesty,  varions  treaties  confirmed 
by  Pariiament ;  and  by  statute,  power  has  been 
given  to  the  Crown  by  Order  in  Council  to  do 
certain  things  which  it  mnst  be  presumed  without 
•nch  order  it  could  not  have  done;  for  instance, 
25  4  26  Viot.  c  63  (a.d.  1862),  empowers  the 
Crown  by  Order  in  Conncil  to  nuike  rnles  and 
regnlationB  respecting  collisions  and  salvage 
sernces  relating  to  the  ships  of  foreign  states ; 
31  4  32  Vict.  c.  45  (a.d.  1868),  relating  to  a  con- 
vention between  France  and  England  as  to  sea 
fisheries,  and  reciting  that  doubts  had  arisen 
whether  part  of  the  convention  relating  to  exemp- 
tion from  daea  had  been  confirmed  by  Parliament, 
^ooeeded  to  give  such  confirmation;  35  &  36 
Vict.  c.  45  (A.D.  1872),  confirms  the  Treaty  of 
Washington  between  the  United  States  and 
Eoglandf;  and,  as  will  presently  be  seen,  the  very 
treaty  of  which  this  Belgian  treaty  is  a  sequel 
was  oonfirmed  by  statute.  Some  of  these  treaties 
confirmed  relate  to  the  payment  of,  and  exemp- 
tion from,  dnea  in  harboars.  One  more,  and  not  an 
insignificant  one,  will  presently  be  added;  I 
mention  tlus  merely  as  illustrative  of  the  position 
that  certain  treaties  do  require  parliamentary 
confirmation.  I  now  torn  to  the  provisions  of  the 
treaty  which  have  been  relied  npon  in  this  case. 
In  the  preamble  it  is  said  that,  "  Her  Majesty  the 
Qoeen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  His  Majesty  the  King  of  the 
Belgians,  being  desirous  of  strengthening  the 
friendly  relations  which  unite  the  twp  tonntries, 
and  wishing  to  regulate  by  special  arrangements 
(forming  a  sequel  to  the  general  Postar  Treaty 
oondnded  at  Berne  on  the  9th  Oct.  1874)  the 
portal  regnlations  between  their  respective  offices, 
one  named  as  their  plenipotentiaries  for  this 
purpose "  certain  distinguished  persons  whose 
aamea  ate  then  mentioned.  The  Treaty  of  Berne 
nlerred  to,  and  to  which  this  Belgian  Treaty  of 
1876  is  "  to  form  a  se(]ael,"  being  concluded  in  the 
year  1874,  was  specially  confirmed  by  a  statnte 
pasrod  in  1875  (38  &  39  Vict.  c.  22),  the  preamble 
of  which  is  as  follows :  "  Whereas  under  the 
Port  Office  Duties  Act,  1840  to  1871,  divers 
powers  are  given  to  the  Treasnry  of  fixing  by 
warrant  the  rates  of  British,  foreign,  and  coJoniiU 
portage :  and  wherean  by  a  treaty  made  at  Berne 
on  the  9th  Oct.  1874,  and  detailed  regulations 
nade  nnder  it,  varions  stipulations  and  regnla- 
tioiis  have  been  made  with  respect  to  the  duties 
on  postage  and  other  matters  connected  with 
the  exchange  by  post  with  foreign  countries 
of  letters,  post  cards,  books,  newspapers,  and 
other  printed  papers,  patterns  of  merchandise, 
and  1«^1  and  commercial  documents,"  and  it 
goe6  on  as  follows  :  and  whereas  snch  treaty  and 
v^ulations  cannot  be  carried  into  effect  except  by 
the  authority  of  Parliament,  and  it  is  expedient  to 
give  Boch  authority,  and  to  comprise  in  one  Act 
Toll  XL.,  N,  S.,  1014. 


the  powers  of  the  Treasury  in  relation  to  fixing 
the  rates  of  postage,  be  it  therefore  enacted,"  &o. 
The  statute  then  proceeds  to  enact  a  variety  of 
provisions  relating  to  the  duties  on  postage  and 
the  post-office,  and  provides  (sect.  2)  for  future 
arrangements  with  foreign  countries  with  respect 
to  the  conveyance  of  postal  packets  and  paymentn 
by  the  Treasnry.  This  clause  may  perhaps  suffice 
to  render  legally  operative  the  clauses  in  the  sub- 
sequent Belgian  treaty  relating  to  these  particular 
matters.  I  find  in  that  treaty  a  variety  of  enact- 
ments relating  to  the  conveyance  of  mails  between 
Great  Britain  and  Belgium.  By  Article  10,  it  ia 
provided  that  [His  Lordship  read  Article  10  of  the 
treaty  (u&t  aup.)  and  proceeded :]  It  is  the  6th 
Article  however,  which  has  the  most  important 
bearing  on  this  case,  and  which  has  been  chiefly 
discussed  at  the  bar ;  it  is  as  follows  [His  Lord* 
ship  re^  the  article  (ubi  tup.),  and  proceeded  0 
With  respect  to  the  interpretation  of  the 
last  clause  of  this  article,  it  was  agreed  by 
counsel  —  and  I  am  of  the  same  opinion — that 
the  words  "  seizure,"  "  detention,"  "  embargo," 
or  arret  de  prince,  related  to  the  belligerent  rights 
of  the  Crown,  including  the  droit  d'angarie.  With 
respect  to  the  other  clauses  of  the  article,  I  think 
it  cannot  be  denied  that  they  purport  and  intend 
to  place  this  Belgian  packet  m  the  category  of  a 
ship  of  war  while  in  a  British  port.  It  is  remark- 
able that  this  privilege — ^by  the  words  of  the  article 
"  Privilege " — is  not  extended  to  these  packets 
in  territorial  waters,  nor — so  far  as  even  British 
ships  are  concerned — to  the  high  seas,  and  does  not 
give  them  when  on  the  high  seas  immunity  from 
actions  for  salvage  and  collision  happening  out  of 
a  port,  and  of  course  the  treaty  cannot  constitute 
these  packets  ships  of  war  in  their  relation  to 
foreigc  states.  If  the  Crown  had  power  irithout 
the  authority  of  Parliament  by  this  treaty  to 
order  that  the  Pa/rlemvnt  Beige  should  be  entitled 
to  all  the  privileges  of  a  ship  of  war,  then  the 
warrant  which  is  prayed  for  against  her  as  a 
wrong-doer  on  account  of  the  collision  cannot 
issue,  and  the  right  of  the  subject,  but  for  this 
order  unquestionable,  to  recover  damages  for  the 
injuries  done  to  him  by  her  is  extinguished.  This 
is  a  use  of  the  treaty-miJdng  prerogative  of  the 
Crown  which  I  believe  to  be  without  precedent, 
and  in  principle  contrary  to  the  laws  of  the  con- 
stitution. Let  me  consider  to  what  consequences 
it  leads.  If  the  Crown,  without  the  authority  of 
Parliament,  may,  by  process  of  diplomacy,  shelter 
a  foreigner  from  the  action  ofone  of  Her  Majesty's 
subjects  who  has  suffered  injury  at  his  hands,  I 
do  not  see  why  it  might  not  also  give  a  like 
privilege  of  immunity  to  a  number  of  foreign 
merchant  vessels.  The  law  of  this  country  has 
indeed  incorporated  those  portions  of  intei>- 
national  law  which  give  immunity  and  privileges 
to  foreign  ships  of  war  and  foreign  ambassadors, 
but  I  do  not  tiiink  that  it  has  therefore  given  the 
Crown  authority  to  clothe  with  this  immunity 
foreign  vessels  which  are  really  not  vessels  of 
war,  or  foreign  persons  who  are  not  really  ambas- 
sadors. Let  me  say  one  word  more  in  conclusion. 
Mr.  Bowen  in  his  very  able  speech  dwelt  forcibly 
upon  the  wrong  which  would  be  dona  to  this 
packet  if,  being  invited  to  enter  the  ports  of  this 
country  with  we  privileges  of  a  ship  of  war,  she 
should  find  them  denied  to  her.  I  acknowledge 
the  hardship,  but  the  remedy,  in  my  opinion,  is  not 
to  be  found  in  depriving  the  British  subject  witb- 
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out  his  consent  direct  or  implied  of  his  right  of 
action  against  a  wrong-doer,  oat  hy  the  agency^  of 
diplomacy  and  proper  measures  of  compensation 
and  arrangement  between  the  Governments  of 
Great  Britain  and  Belgium.  I  must  allow  the 
warrant  of  arrest  to  issue. 

On  the  application  of  Oorat,  Q.C.,  for  the  Crown, 
a  stay  of  proceedings  was  granted  for  a  fortnight, 
in  case  the  Crown  decided  to  appeal,  and  the 
question  of  costs  was  directed  to  stand  over. 

Solioitors  for  the  plaintiff,  LovleM  and  Oo. 

Solicitors  for  the  Treasury,  Hare  and  FeU, 
agents. 

S^v^xtm  (ImtdiMtvivxt. 

COURT   OF   APPEAL. 

SITTINGS  AT  LINCOLN'S-INN. 

Wednesday,  Mareh  12. 

(Before  Jessel,  M.B.,  Baggalut  and  Bkaitweix, 

LJJ.) 

J3«  AiiiBGN ;  Johnson  v.  Mounsbt.  (a) 

Btaivte  of  LimUaiiont  (3^4  WiU.  4,  e.  27).  eeett. 
26,  2a— Mortgage  t»  form  tff  tntri  for  »aJ»— 
Ewipreaa   iruet   of   $wrphu    fmrduue-moneyt — 
Seeond  mortgage  hy  atignmmU  of  rarpItM  pitr- 
ekate-tnoney*. 
In  1827  8.  eoHvewd  eortain  premiees  to  A.  by  way 
of  seouvity  for  30001.  and  inUrett  in  trust  to  leU, 
and  out  of  the  purekate-moneye  to  pay  eoste, 
prineipai,  intoreet,  and  pay  the  anrplut  to  S.    In 
1833  iSf.  conveyed  the  eante  hereditamewte  to  M., 
and  assigned  to  her  the  surplus  purchase-moneys 
arising  from  any  sale  hy  A.  btf  way  of  mortgage 
to  secure  3002.  and  interest.    A.  took  possession 
in  1849,  and  held  it  txll  he  died  in  1874.     In 
1876  the  trtutees  of  his  taiU   sold    under  tlie 
trusts    of  the  mortgage    deed.     The    purchase- 
money  being  more   than  svfgieient  to  pay  A.'s 
prineipai,  interest,  and  costs,  the  repreientalives 
of  M.  claimed  to  have  their  debt  paid  out  of  the 
surplus. 
Held,  that  the  eguUy  of  redemption  had  been  barred 
by  the  lapse  of  time,  and  that  A.,  the  first  mcH- 
gagee,  had  beeome  abtidute  owner,    ifo  dealings 
by  his  devisees    or    executors    could    alter    the 
character  of  that  estate,  and  the  representatives 
of  M.,  the  second  mortgagee,  viere  not  entitled  to 
Me  surplus. 
This  was  an  appeal  from  a  decision  of  Malins, 
V.O.  (reported  ante,  p.  93).    The  facts  were  shortly 
as  follows :  In  1827  R.  Alison  advanced  30001.  on 
the  security  of  a  mortgage  of  property  at  Liver- 
pool.   The  mortgage  was  in  the  form  of  a  convey- 
ance to   the    mortgagee    on    trust    to    sell   the 
property,  and  out  of  the  proceeds  to  repay  him- 
self, and  to  pay  the  residue  to  the  mortgagors  and 
their  heirs.    The  mortgagors  made  a  second  mort- 
gage of  5001.  to  E.  Mills.    The  interest  fell  into 
arrear,  and  in  1849  Alison  took  possession.    He 
died  in  1873,  and  the  trustees  of  bis  will  continued 
in  possession  until  1876,  when  they  agreed  to  sell 
the  mortgaged  property  to  the    Corporation    of 
Liverpool  for  54601.,  and  by  a  deed  of  the  26th 
Sept.  1876,  purporting  to  be  made  in  pursuance 
of  the  powers  of  the  mortgage  deed,  the  trustees 
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conveyed  the  property  to  the  corporation.  The 
purchase-money  was  more  than  enough  to  satisfy 
the  amount  which  was  due  on  Alison's  mortgage, 
and  an  action  having  been  brought  to  administer 
Alison's  estate,  the  second  mortgagee^  and  the 
representatives  of  the  mortgagors  claimed  the 
surplus,  on  the  ground  that  the  mortgage  deed 
created  a  trust  which  the  conveyance  recognised 
as  still  in  existence.  Alison's  trustees  claimed 
the  surplus  on  the  ground  that  the  mortgaoors 
and  their  assigns  were  barred  by  the  possession 
of  the  mortgagee  for  twenty-six  years.  Malins, 
Y.C.  held  that  the  claim  of  the  second  mortgagee 
mu!>t  be  admitted,  founding  his  decision  on  the 
form  of  the  conveyance  to  the  purchaser,  and 
upon  some  expressions  in  the  judgment  of  James, 
L.J.  in  Locking  v.  Parker  (27  L.  T.  Eap.  N.  S. 
685 ;  L.  Bep.  8  Ch.  App.  30),  which,  he  noasidered, 
showed  that,  though  the  rieht  of  the  mortjjaeor 
to  the  mortgaged  estate  had  been  barred  under 
the  Statute  of  Limitations,  and  the  first  mortgagee 
had  become  owner  in  fee  simple  before  his  death, 
yet  there  was  an  express  trust  of  the  surplus 
proceeds  of  sale  within  the  meaning  of  sect.  25 
of  the  Aot.  The  ceituis  que  trust  under  the  will 
of  the  first  mortgagee  appealed. 

Qlasse,  Q.C.  Snow,  and  Oswald,  for  tba  ap- 
pellants, cited, 

Lodeing  v.  Parker  {ubi  mp.) ; 

Lucat  r.  Denniscn,  2  L.  T.  Bep.  N.  S.  186;  18  Sim. 
584; 

BateheloT  v.  Middlston,  6  Hate,  75 ; 

Biehardson  r.  Tornige,  25  L.  T.  Bep.  TSf.  S.  290; 
L.  B«p.lOEq.  275;  6Ch.478. 
Higgins,  Q-C.  and  P.  H.  Lawranee,  for  the 
second  mortgagee,  contended  that  the  tmst  for 
sale  was  an  express  trust  within  sect.  25  of  the 
Statute  of  Limitations,  and  that,  oonseqcentlT, 
the  statute  did  not  bar  the  rights  of  the  mort- 
gagors and  persons  claiming  through  them. 
Further,  that  there  liad  been  an  election  to  sell 
under  the  trust  for  sale.    They  referred  to 

Kirhwood  T.   Thimpson,  12  L.  T.  Bep.  K.  S.  446; 
2H.  AM.  882,400; 

Anon..  Madd.  10; 

8ckwsU»tr  V.  Jfayhmo,  31  Bear.  37 : 

Jenkins  v.  Sows,  18  L.  T.  Bep.  N.  S.  201 ;  5  Be 
G.  &  Sm.  107 ; 

Sampgon  v.  Pattison,  1  Hare,  533 ; 

Re  Underwood,  90  L.  T.  Bep.  N.  S.  90 ;  3  E.  ft  J. 
745; 

BroekUhurst  r.  Jessop,  7  Sim.  438: 

Stan^ld  V.  Robsoa,  20  L.  T.  Bep.  106,  301;  16 
Beav.  189,  236 ; 

Adams  v.  AngeU,  36  L.  T.  Bep.  N.  S.  334;  L.  B^ 
5  Ch.  Div.  634. 
Bristowe,  Q.C.  and   Warmirigion,  for  the  exe- 
cutors of  the  first  mortgagee. 

Jessel,  M.B. — This  is  an  appeal  from  a  deciaian 
of  Malins,  Y.C,  and  it  has  been  argued  in  a  voy 
extraordinary  way.  The  Yioe-Chanoellor  baa 
stated  his  view  of  the  law,  and,  for  reasons  whidi 
he  gave,  has  treated  this  case  as  an  exoeption  fhM 
the  general  rules.  Counsel,  in  supporting  tiie 
judgment  of  the  learned  judge  in  t^e  court  below, 
nave  not  only  thrown  over  his  reasons  for  the 
exoeption,  but  have  argued  entirely  against  his 
view  of  the  law.  In  other  words  they  ask  us  to 
support  the  decision  upon  the  groand  that  the 
whole  of  the  judgment,  with  the  exception  of  tlw 
last  few  lines,  is  entirely  erroneous,  eio  doabt  it 
is  within  the  province  of  counsel  to  take  aooh  a 
course  if  they  think  fit,  and  I  must  assume  that 
no  other  coarse  was  reasonably  open  to  them,  or 
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that  they  vonld  have  preferred  to  support  the 
JDdgmait  c^tbe  court  below  for  the  reaaoDs  which 
the  Vice-Chancellor  gare.  I  thick  the  law,  aa 
laid  down  by  the  Yioe-Gbanoellor  aa  being  applic- 
able to  thia  oaae,  waa  entirely  right  ao  far  aa  it  haa 
been  aigaed  against,  and  I  do  not  know  that  I 
ooald  atate  it  better  than  he  haa  done.  The 
aiogle  point  where  I  have  the  miafortune  of  differ- 
ing from  him  is  in  the  reaaon  he  gave  for  the 
ezoeptioo  in  thia  caae,  aa  to  which  I  have  not 
heard  a  aingle  word  of  argument  upon  the  pre- 
sent ocoaaion,  and  therefore  I  must  aasame  that 
counsel  for  the  respondents  thought  that  point 
wholly  untenable.  In  thia  caae  there  waa,  what 
is  by  no  naeana  an  nnoommoa  form  of  mortgage 
DOW,  and  what  was  at  the  beginning  of  thia 
century  a  moat  common  form  of  mortgage,  a  con- 
veyance reciting  the  loan  and  the  intendedaecurity; 
a  grant  or  release  to  the  mortgagee  of  the  land  in 
fee  upon  trust,  when  he  thought  fit,  to  aell,  and  a 
dedwmtion  of  the  imets  of  the  money,  with  a 
forther  declaration  that  he  might  enter  if  he 
liked  before  and  take  the  rent  and  apply  it  in 
keeping  down  the  interest.  Now  the  qaeation 
which  has  been  argued  is  whether  the  Statute  of 
limitationa  applies  to  anch  a  oaae  aa  thia ;  and  it 
haa  been  arggiud  in  «tter  defiance  of  the  fact  that 
the  exact  point  baa  already  been  decided  by  the 
Court  of  Appeal,  in  the  caae  of  Lodeing  ▼.  Parker, 
tod  that  the  law  ia  exactly  as  the  Yice-Ghuioellor 
laid  it  down.  He  laid  down  the  law  in  terms 
which  ao  ftiUy  express  my  view  that  I  will  read 
Uiam  as  p*rt  of  my  own  judgment.  The  Vice- 
ChanoeUor  aaid,  "lam  fully  aware  of  thoae  cases" — 
rahrring  to  some  of  the  cases  mentioned — "  and  I 
entirely  adhere  to  them,  which  decide  that  whers 
tke  mortgagee  has  been  in  possession  for  more  than 
twenty  years,  if,  after  the  eacpii*tion  of  the  twenty 
yaarsk  he  resorts  to  bis  power  of  sale— which  is  veiy 
eoBTaiiMit  because,  for  instance,  if  he. has  been  in 
possession  twenty-one  or  twenty-two  years  without 
so  admowledgment  by  the  mortgagor,  and  makea 
hia  title  by  virtne  of  bis  ownership,  he  haa  to 
prare  what  is  very  di£Scnlt  to  prove,  namely,  a 
nwatrve  ^*t  there  nerer  baa  been  an^  acknow- 
laogment  given  to  the  mortgagor — this  title  ia  a 
very  difficult  one  to  make  out.  If,  on  the  other 
haul,  time  having  expired,  he  reaorta  to  bis  power 
of  sale,  then,  whatever  may  be  the  rights  between 
nwrtgagur  and  mortgagee,  he  gets  a  good  title, 
sad  one  whfich  cannot  be  qneetioDed.  In  this  case 
tke  mortgagee,  having  been  in  possession  for 
twenty-seven  years,  might  have  aaid,  "I  am 
owner."  This  was  a  mortgage  in  1827,  the 
mortgagee  entered  into  possesaion  in  1849 ;  he  has 
been  there  ever  since ;  he  has  never,  in  any  way, 
ncogttiaed  the  title  of  the  mortgagor.  Then  he 
goes  on  to  say  that  the  course  adopted  was  thia : 
"They,"  that  is  the  truatees  of  the  mortgagee, 
"  had  recourse  to  this  trust  for  sale.  As  1  have 
**id  it  is  not  an  ordinary  mortgage  deed,  but 
thay  had  reeonrse  to  this  trust  for  sale.  Now 
vfaatiaitP  The  deed  of  1827  conveys  the  pro- 
perty to  Mr.  Alison  to  secure  his  debt  and  interest, 
Md  upon  trust  for  sale — that  is,  the  trust  which 
the  antborities  sliow  the  mortgagor  coald  not 
nave  enforced.  It  is  a  mere  mort^g&"  Now  I 
Wa  not  a  word  to  say  to  that.  What  doea  it 
hriog  OS  to  ?  It  brings  ns  to  thia,  that  in  1874 
Vr.  Alison  was  the  owner  in  fee  simple  of  the 
■ortgaged  estate.  He  devised  it  to  tmsteea 
vpon  trust  for  sale,  and  they  aold  it.    What  pos- 


aible  right  had  the  trustees  for  aale  to  alter  the 
rights  of  the  eettuit  que  trust  under  the  will? 
TuOT  could  not  give  away  Mr.  Aliaon's  property 
to  the  prejudice  of  bis  legatees,  if  they  had  been 
so  minded ;  and,  their  title  being  only  as  deviaeea 
of  the  fee   simide   estate,  tbey    could  not  have 
given  away  the  surplus  to  the  second  mortgagee 
or  to  anybody  elae.      They  were    abaolnte   tee- 
simple  owners,  with  a  aimple  trust  for  aale,  and 
whatever   form   of   conveyance    they  dbose  to 
adopt,   they   could    not,  withoat  oommitting  a 
breach  of  trust,  set  np   again   an    estate  wluoh 
had  already    been  destroyed  by  the  Statute  of 
Limitations.  The  difference  between  the  statute 
of  William    IV.  as  regards   real  property,    and 
the    statute   of    James  I.    aa   regsrda    personal 
property,  debta  and  liabilities,  is  well  known.  The 
statute  of  Will.  IV.,  deatroya  the  title,  while  the 
statute  of  James  only  bars  the  remedy,  and  there- 
fore  it  is  impoaaible  for  tmsteea  to  aet  up  the  old 
title  which  ia  non-exiatent.    This  point  does  not 
seem  to  have  been  brought  to  the  attention  of  Uie 
Vice-Chancellor.    He  appears  to  have  treated  the 
case  as  if  Mr.  Alison  had  been  himself  alive,  and 
had  remained  in  possession  and    exercised  tho 
trusts  for  sale.    The  trustees  would  have  been 
gnUty  of  a  breaoh  of  trust  if  they  bad  done  what 
the  Vioe>ChaDoellor  thonght  they  had  done.    It 
waa  aa^  that  the  25th  aection  of  the  Statute  of 
Limitationa  applied  to  the  case,  and  that  the  28tfa 
sectioD  did  not  apply.    The  exact  point  was  de- 
cided in  Looking  v.  Parker,   by  the    Court   of 
Appeal,  reversing  the  decision  of  Lord  Bomilly, 
on   the   very  simple  g^and  that  a  document, 
similar  to  that  in  the  present  caae  in  all  sub- 
stantial particulars,  was  a  mortgage  and  nothing 
store,  although  it  contained  also  a  tmat  for  aale. 
The  following    paaaage  from    the   judgment  of 
Jamea,  LJ.  in  that  oase,  atates  plainly  why  he 
oame  to  the   conolosion  to  which  he  did  corner 
His  Lordship  says :  "  The  next  point  which  haa 
been  argued  before  ua  ia,  whether  the  deed  of 
Feb.  1829,  atandine  by  itself,  ia  anything  more 
than  a  mortgage  (Med  with  a  power  or  trust  for 
aale.    I  am  of  opinion  that  it  ia  nothing  more 
than  a  common  mortgage  aeourity  taken  by  way 
of  a  trust  for  sale,  and  token,  for  very  obvious 
reasons,  in  the  name  of  a  third  person.    Now  if 
it  be  a  mere  mortgage  aeourity  it  appears  to  ma 
to  fall  entirely  within  the  language  of  the  late 
Lord  Chancellor,  when  Vice-Chancellor  Wood,  in 
Kirkwood  v.  Tkompeon  (2  H.  &  M.  392).    I  see 
no  difference  between  the  caae  of  an  ordinary 
mortgage  and  that  of  a  truat  for  aale.    It  ia  not 
anoh  a  truat  aa  would  enable  the  mortg^agor  to 
file  a  bill  to  have  the  property  sold,  becauae  the 
diacretion  aa  to  selling  or  not  ia  in  the  mortg^agee 
alone.    On  the  other  hand  the  mortgagee  cannot 
file  a  bill  to  foreclose,  but  ia  limited  to  his  remedy 
by  sale.     But  these  distinctions  make  no  anb- 
stantial  difference  in  his  position,  which  is  that  of 
mortgagee.    If  I  may  be  permitted  to  say  so,  I 
entirely  cononr  not  only  in  those  words,  but  in 
the  spirit  of    those  words,  that  it  is  not  for  a 
court  of  equity  to  be  making  (ii.<«tiuctions  between 
forms,  instead  of  attending  to  the  real  substance 
and  essence  of  the  transaction.    Whatever  form 
the  matter  took,  I  am  opinion  that  this  was  wholly 
a  mortgage  transacLion."      If    I  may  say   so  I 
entirely  and  cordially  concur  in  those  observa- 
tions.   The  deed  here  v/aa  a  mortgage,  and  was 
intended  to  be  a  mortgage  and  was  nothing  more. 
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It  differs  slightly  in  form  ftom  an  ordiiwry  deed 
of  the  kind,  but  the  trast  is  not  one  enforceable 
by  the  mortgagor,  and  is,  therefore,  not  an  express 
tnist  within  sect.  25  of  the  Statnte  of  Limitations. 
The  result  therefore  is  that  the  28th  section  of 
the  statute  applies ;  that  Mr.  Alison  had  a  dear 
fee  simple  at  the  time  of  his  death,  and  that 
nothing  that  his  tmstees  did,  or  coald  do,  oonld 
give  any  title  to  the  second  mortgagee,  or  to  any 
person  claiming  nnder  the  mortg^agor.  Coase- 
^aently  the  whole  proceeds  of  thu  sale  (derived 
nnder  what  form  of  oonveyanoe  they  choose  to 
adopt,  is  perfectly  immaterial  to  my  mind)  belong 
to  the  testator's  estate.  The  appeal  moat  be 
allowed,  and  of  oonrse  the  costs  will  follow  the 
•Tent. 

Bagoallat,  L.  J. — I  am  of  the  same  opinion,  and 
I  have  very  little  to  add  to  what  the  Ubster  d  the 
Bolls  has  said.  The  Yioe-Chanoellor  entirely 
recognised  the  law  to  be  as  it  has  jast  been  stated 
by  his  lordship,  bnt  he  founded  his  decision  on 
certain  passages  which  he  ibnnd  in  the  judgment 
of  James,  L.J.  in  Locking  v.  Parker,  to  which 
reference  has  been  made.  The  Yice-Ghanoeilor 
recognised  the  law  as  laid  down  to  this  extent,  that 
If  the  trustees  had  sold  by  virtue  of  their  owner- 
ship, and  not  professing  to  exercise  the  trust  for 
■ale  made  by  the  original  deod,  in  that  case,  they 
eonld  have  retained  the  whole  purchase-money, 
without  there  being  any  right  to  claim  any  portion 
of  it  on  the  part  of  the  second  mortgagee.'  Bnt 
the  Vice-chancellor  did  not  advert  to  the  distinc- 
tion between  that  case  and  the  present,  viz.,  that 
in  the  case  of  Locking  v.  Parleer  the  power  of  sale 
bad  been  exercised  before  the  period  of  twenty 
▼ears  had  elapsed,  and  therefore  before  the  time 
had  arrived  when  the  right  of  the  mortg^agor  was 
barred.  What  James,  L.J.  said  was  this  : — "  When 
the  mortgaged  premises  have  been  sold  there  is 
always  an  express  trust  to  account  for  the  surplus 
money  to  the  mortgagor.  If  there  had  been  any 
allegiUion  in  this  bill,  or  any  evidence  that  there 
was  any  snrplns  of  the  sale  moneys,  the  bill  might 
have  been  sustained  for  an  account  of  those  sur- 
plus moneys.  But  that  is  not  the  frame  and 
mtention  of  the  bill."  But,  dicta  and  observations 
of  this  kind  made  by  a  judge  in  the  course  of  a 
judgment*  must  be  reod  with  reference  to  the 
particnlar  circumstances  of  the  case  before  him  at 
the  time.  In  that  case,  had  there  been  any  surplus 
moneys  after  satisfying  the  principal  money  and 
interest  due  to  the  first  mortgagees,  the  trust 
having  arisen  before  the  estate  was  barred,  they 
would  probably  have  bad  to  account  for  any  snr- 
pins  money,  and  therefore  the  distinction  between 
that  case  and  the  present  is  very  great. 

B&AUVXLL,  L.J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellants,  Orook  and  Smith, 
agents  for  W.  K.  Oreenway,  LiverpooL 

Solicitors  for  the  tmstees  of  B.  Alison's  will, 
T.  H.  LydaU,  agent  for  Martin,  Liverpool. 

Solicitors  for  the  second  mortgagees'  representa- 
tives, Johnson  and  8ont, 


Tuetday.  fob.  4. 
(Before  Jessbl,  M.B.  and  Jakes  and  Bkixtili^ 
L.JJ.) 
Lows  r.  LowB.  (o) 
Praetiee — Time  for  appealing — Finding  of  fact*— 
Interlocutory  order — Action  in  Chancery  Bivition 
— Trial  by  judge  without  a  jury — Bules  of  Court 
1875,   Order  XXXIX.,  r.  la;    Order  LVUI., 
r.  15. 
Jn  an  action  in  the  Chancery  Division,  tried  &y  a 
judge  without  a  jury,  an  appeal  may  be  presetUed, 
at  any  timeviithinayear,from  the  judge's  finding 
of  faJli  as  tocZI  as  from  the  judgment  on  the  whoU 
case,  unless  dejinite  issues  of  fact  have  been  settled 
at  the  commencement  of  the  trial. 
But,  if  definite  issues  of  fact  are  so  settled,  the /aid- 
ing of  fact,  whether  delivered  separately,  or  as 
part  of  the  judgment  on  the  whole  case,  is  a» 
interlocutory  order,  from  which  an  appeal  must  be 
brought  within  twenty-one  days. 
Erehl  «.  Burrell  (39  L.  T.  Bep.  N.  8.  461 ;  L.  Rep. 

10  Ch.  Die.  420)  easpZowMd. 
This  was  an  appeal  from  a  decision  of  Bacon,  Y.C. 
The  plaintiff  in  his  statement  of  olaim  alleged 
that  the  defendant  had  entered  into  a  contract  for 
the  purchase  of  certain  lands  as  agent  for  him, 
and  claimed  a  declaration  that  the  defendant  was 
a  trustee  of  the  land  for  him. 

The  action  was  tried  before  the  Yico-Chancellor 
on  the  19th.  20th,  and  21st  Feb.  1878. 

No  definite  issues  of  fact  for  trial  were  settled 
before  the  commencement  of  the  trial,  nor  was  any 
arrangement  made  at  the  commencement  of  the 
trial  that  the  issue  of  fiust  should  be  tried  sepa- 
rately. 

The  Yice-Chanoellor  began  his  judgment  in 
these  words,  "  I  quite  agree  that  the  case  is  now 
reduced  to  a  mere  question  of  tuik,"  and,  after  dis- 
cussing the  evidence,  held  that  the  alleged  agency 
had  not  been  proved,  and  accordingly  gave  j  adg- 
ment  for  the  defendant. 

The  judgment,  as  drawn  ap  by  the  registrar, 
was  dated  the  2 let  Feb.  1878,  and  was  m  this 
form :  "  This  action  coming  on  for  trial  on  the 
19th  and  20th  Feb.  1878,  and  this  day  before  this 
court,  in  the  presence  of  counsel,  &c.,  and  upon 
reading  the  exhibits,  &c.,  being  letters  produced 
to  the  defendant  on  his  examination  taken  orally 
on  the  20th  Feb.  1878,  and  upon  hearing  the  evi< 
dence  of  the  defendant  upon  such  examination, 
and  the  evidence  of,  &c.,  upon  their  respective  exa- 
minations taken  orally  before  this  court  on  the  said 
20th  Feb.  1878,  &a.,  this  Court  doth  order  that 
this  action  do  stand  dismissed,  &o." 

On  the  27th  April  1878  the  plaintiff  gave  notice 
of  appeal  from  this  order. 

Sir  Henry  Jackson,  Q.G.  and  BusseU  Roberts  for 
the  appellant. 

Kay,  Q.G.  and  Cecil  Biusell,  for  the  respondent, 
raised  the  preliminary  objection  that  the  appeal   • 
was  too  late. — The  finding  of  the  judge  on  the 
facts   is   an  interlocutory  order,  from  which  an 
appeal  must  be  brought  within  twenty-one  days: 

Krehl  v.  BurrtU  (uW  tup.);        

Hnles  of  Ck>nrt  1875,  Order  LVUI.,  r.  15  j  Otdw 

XXXIX.,  r.  la. 

It  is  true  that  in  Krehl  v.  Burrell  the  finding  on 

the  facts  was  delivered  on  a  different  day  from  the 

judgment  on  the  whole  case,  but  Thesiger,  L.J.,  in 

(a)  Bepoitad  br  H.  Fhat,  Eiq,,  ]i*zri*Ur>MJ«w. 
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delivering  the  written  jndgment  of  the  Coart  of 
AppMd,  Bud  (39  L.  T.  Bop.  N.  S.,  at  p.  465) : 
I*  We  by  no  meaaa  lay  that,  even  if  the  verdict  and 
judgment  in  another  case  were  to  follow  one 
another  without  any  interval  of  time,  that  fact 
woald  make  any  difrarenoe  in  the  treatment  by  us 
of  the  case,  provided  only  the  jndge  cleu'ly  take* 
npon  himaelf  the  trial  of  specifio  questiona  of 
mot,  and  finda  his  verdict  upon  them  as  a  matter 
■eparate  from  the  jadgment  which  he  gives  npon 
that  verdict  F  "  The  words  at  the  beginning  of 
the  Yioe-Chanoellor'8  judgment  in  the  present 
■cue,  "  I  quite  ag^ree  that  ue  case  is  now  reduced 
to  a  mere  ^nestion  of  fact,"  show  that  the  judge 
took  upon  himaelf  the  trial  of  specific  questions  of 
fiKt.  [Jakes,  LJ. — That  is  not  the  meaning  of 
the  passage  you  have  read  from  the  jadgment  in 
ErM  V.  SwrrtU;  that  passage  refers  to  a  case 
where,  as  was  done  in  that  case,  the  judge  at  the 
commencement  of  the  trial  settles  definite  issues 
of  fact  for  trial,  and  not  to  a  case  where  the  judge 
bq(ins  his  jadgment  by  saying  that  the  question 
in  the  case  is  a  mere  question  of  fact.  Jessel, 
21R. — l£y  practice  is  always  to  get  counsel  to 
•Rree  at  the  beginning  of  the  trial  what  are  the 
issues  of  fact  to  be  tried.  For  instance,  in  a 
patent  Joaae  we  settle  before  the  trial  begins 
whether  the  issue  is  novelty  or  infringement. 
Jakvs,  li.  J. — Provided  a  distinct  announcement  is 
made  at  the  beginning  of  the  trial  that  the  issues 
of  fact  are  to  be  tried  separately,  it  does  not 
signify  whether  the  verdict  on  the  facts  is  given 
OD  a  cufferant  day  from  the  jadgment  on  the  whole 
ease,  or  whether  both  are  given  together.  That  is 
what  we  meant  by  the  passage  which  has  been 
nad  firam  the  judgment  in  Kr3il  v.  BurreUJ] 

Withont  calling  upon  Sir  Henry  Jackson,  Q.O. 
and  BvtgeU  Bob«rt»,  for  the  appellant. 

Their  Lordships  overruled  the  praliminary  ob- 
jection. 

The  appeal  was  then  heard  npon  the  merits,  and 
was  dismissed,  with  costs. 

Solidtors  for  the  appellant,  Chester  and  Co., 
•gents  for  Roberts  and  Dickson,  Ohester. 

Solicitors  fbr  the  respondent,  Norris,  AUens,  and 
flarter,  agents  for  Barrow  and  Cooh,  St.  Helen's. 


Nov.  28  €Md  Dee.  5, 1878. 
(Before  Jahes,  Baggallat,  and  Thssireb,  L.JJ.) 

iiz  forte  The  National  Guardian  Assusakce 
CoKPANT ;  Ee  F&ANCis.  (a) 

Bin  of  tale — Constrtielion — Power  to  take  poises- 
siotton  grantor  becoming  embarrassed  in  his  affairs 
— Subsequent  proviso  entitling  grantor  to  retain 
possession  till  default  in  payment — Friendly  pos- 
session— Order  and  disposition — Bankruptcy/  Act 
1869,»8rf.  15. 

Ahm  cf  sale  of  chattels,  made  to  secure  repayment 
of  an  adoance  by  instalments,  empowered  the 
grantee  to  take  possession  after  default  should  be 
made  in  payment  of  any  instalment  on  tJie  ap- 
pointed day,  or  in  case  (am^mgst  other  things)  the 
grantor  shotdd  become  embarrassed  in  his  affairs, 
or  in  ease  any  action  at  law  or  other  legal  process 
should  be  commenced  against  him.  And  there  was 
a  subsequent  proviso  in  tlie  bill  of  sale  that, 
untU  default  should  be  made  in  payment  accord- 
ing to  the  covenant   nnd  proviso   therein  con- 

(«)  Btportad  by  H.  Pbai,  E«i.,  Baiiister«t-L«r^        ~ 


tained,  it  should  be  lawfid  for  ihe  grantor  to 
retain  possession : 
Held  (reversing  the  decision  of  Bacon,  C.J.),  {hat 
the    suhsequent    proviso    did   not  override  ilia 
dause  empowering  the  grantee  to  toJce  possession 
on  the  happening  of  one  of  the  specified  events, 
and  thai,  on  the  grantor  becoming  embarrassed  in 
his  affairs,  the  grantee  was  tnHUed  to  take  pos- 
session, alOiough  no  default  in  payment  had  been 
made  1»/  the  grantor. 
A  real  possession,  although  friendlg  and  not  sueh  a* 
to  disturb  the  apparent  possession  of  the  debtor, 
is  sufficient  to  exclude  the  operation  of  the  reputed 
ownership  dause  of  the  Bankruptcy  Act;  but  to 
satisfy  the  requirements  of  the  BiUs  of  Sale  Act 
1854,  in  respect  of  an  unregistered  biU  of  sale, 
the  possession   must    be    apparent  cu   weU,   a* 
real. 
This  was  an  appeal  from  a  decision  of  the  Chief 
Jadge  in  Bankruptcy. 
The  foots  of  the  case  were  as  follows : 
On  the  20th  Aug.  1877,  G.  D.  Francis,  the  lessee 
of  a  theatre  at  Newcastle-on-Tyne,  executed,  in 
consideration  of  an  advance  of  6001.,  a  bill  of  sale 
of  his  goods  and  chattels  in  his  dwelling-house  to 
the  National  Gaardian  Assurance  Company  to 
secure  the  payment  to  them  of  6802.  in  three  eqnsl 
instalments,  on  the  I6th  Jan.,  16fch  April,  and  16th 
July  1878.    He  thereby  covenanted  to  pay  the  in- 
stalments on  those  days,  and  that,  in  case  default 
should  be  made  in  payment  of  any  of  them  on  the 
days  appointed,  the  whole  of  the  remaining  instal- 
ment or  instalments  should  become  payable  imme- 
diately.   And  be  thereby  assigned  the  goods,  and 
sll  his  right  and  property  therein,  to  the  company 
as  their  ovm  proper  chattels  and  effects.  Provided, 
nevertheless,  that  on  payment  of  the  6801.,  &c.,the 
deed  should  cease  and  determine.   And  he  thereby 
declared  that  after  default  should  be  made  in  pay- 
ment according    to  the  covenant    thereinbefore 
contained,  or  on  breach  of  any  covenant  on  his  part 
therein  contained,'and  after  written  demand  for  pay- 
ment should  have  been  given  to  or  left  for  him  at 
his  last  known  place  of  business  or  abode,  sealed 
by  the  company,  or  signed  by  any  person  on  their 
behalf,  or,  in  case  he  should  die,  or  be  or  become 
bankrupt,  or  compound  or  attempt  to  compound 
with  his  creditors,  or  become  embarrassed  in  his 
affairs,  or  in  case  any  action  at  law  or  any  other 
legal  process  should  be  commenced  against  him, 
or  in  case  any  distress  or  writ  of  execution  should 
be  issned  or  levied    or  attempted  to  be  levied 
npon  the  said  effects  or  any  part  thereof,  then  and 
on  either  of  the  said  events  happening,  it  should  be 
lawful  for  the  company  to  take  possession  of  the 
goods  and  to  sell  them,  and  out  of  the  proceeds  of 
sale  to  retain  their  costs  and  what  should  be  due 
to  them,  and  to  deliver  the  surplus,  if  any,  to  the 
borrower.    Provided  always,  that  until  default  was 
made  in  payment  according  to  the  covenant  and 
proviso    therein    contained,  it  should   be    lawful 
for  the  borrower  to  hold,  make  use  of,  and  possess 
the  said  goods,  chattels,  and  effects. 
This  bill  of  sale  was  duly  registered. 
The  first  instalment  of  the  6802.  was  paid  when 
it  became  due. 

On  the  26th  Feb.  1878  Mr.  Bourne,  the  manager 
of  the  company,  having  received  information  that 
Francis  was  in  embarrassed  circumstances,  in- 
structed an  auctioneer  to  take  possession  of  the 
goods  comprised  in  the  bill  of  sale,  and  on  the  5th 
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Uareb  »  man  was  pat  in  poeseesion,  without  any 
demand  for  payment  having  been  fint  made. 

At  this  time  Beveral  actions  had  been  oommenoed 
against  Franois,  and  an  exeontion  had  been  levied 
on  hia  goods  in  the  theatre. 

On  ue  7th  March  Francis  filed  a  liquidation 
petition  in  the  Newcastle  County  Court. 

The  goods  oompriBed  in  the  bill  of  sale  were 
afterwards  sold,  and  the  trustee  in  the  liquidation 
claimed  the  proceeds  of  sale. 

iVanois  deposed  that  at  the  time  when  posses- 
sion  was  taken  he  was  not  in  embarrassed  oiroum- 
Mtanoes,  and  that,  had  any  demand  been  made  upon 
him,  and  a  reaeouable  time  allowed,  he  could  with- 
out any  difSoulty  have  made  arrangements  to  pay 
any  sum  that  might  have  been  demanded  by  the 
company  in  respect  of  any  olium  by  them  against 
him.  He  also  deposed  as  regards  the  natnre  of 
the  possession  taken,  that  it  consisted  in  a  man 
being_  left  in  the  house,  who  remained  in  the  back 
premises,  Franois  and  his  family  oontinning  to 
occupy  the  house  and  use  the  furniture  in  the 
same  way  as  they  had  previously  done  without 
any  interruption. 

The  man  who  was  put  in  posaeBsiao  deposed 
that  he  considered  the  possession  a  friendly  one, 
Ur.  Francis  and  hia  family  being  allowed  to  oon- 
tinoe  using  the  fomiture  as  before. 

In  a  letter  written  to  Mr.  Bourne  on  the  2nd 
March  by  one  E^erton,  who  was  acting  on  behalf 
of  Francis,  he  said,  "  I  think  in  Mr.  ImnciB'  own 
interest  you  should  not  delay  being  in  possession." 

And  Mr.  Bourne  deposed  that  "  Mr.  Frands  con- 
curred in  our  taking  posgession." 

The  County  Court  Judge  held  that  the  tmatee 
in  the  liquidation  was  entitled  to  the  prooeeda  of 
sale,  on  the  ground  that  the  bill  of  aale  did  not 
authorise  the  taking  of  possession  unless  a  written 
demand  for  payment  was  first  made  br  the 
company.  This  decision  was,  on  appeal,  affirmed 
by  tike  Chief  Judge. 

Bacor,  CJ.  deUvered  judgment  as  follows: — 
The  bill  of  sale  contemplates  a  variety  of  events 
in  which  it  may  be  the  right  of  the  bill  of  sale 
holders  to  take  posaeesion.  They  lent  a  sum  of 
m«n^,  payable  bv  instalments,  and  the  bill  of  sale 
provides  that,  if  default  shall  be  made  in  payment 
aft«r  demand,  there  shall  be  a  right  to  enter;  and 
it  gives  them  a  right  to  take  possession  in  certain 
ctbisr  cases.  Now,  that  there  was  no  demand  made 
before  possession  was  taken  is  a  fact  about  which 
there  is  no  question.  There  was  no  demand  made, 
and,  indeed,  no  money  was  due.  The  cmly  ques- 
tion is  as  to  the  lawfulness  of  the  possession,  and 
whether  any  of  the  other  events  which  entitled 
them  to  take  possession  had  happened.  Mr- 
Bourne's  evidence  is  to  the  efieot  that  firom  infor- 
mation which  reached  him,  no  matter  from  what 
source  or  at  what  time,  he  bethought  himself  that 
the  company's  security  was  in  dangler,  and  he  went 
down  to  the  place  where  the  property  was,  and  there 
employed  an  auctioneer  to  take  possession.  Unless 
there  was  default  made  in  payment,  unless  the 
instrument  authorised  him  to  take  possession,  he 
had  no  right  to  do  so,  because  the  stipulation  ia 
that  the  borrower  shall  be  in  Hudisturbed  posses- 
sion unless  he  makes  default  in  payment.  The 
deed  also  provides  that  the  company  may  enter  in 
case  he  becomes  bankrupt,  or  upon  the  happening 
of  other  events.  But  where  is  the  evidence  that 
any  of  these  things  had  happened  ?  It  is  said  that 
the  debtor  was  in  a  state  of  enibarrasstnetit,  but 


that  ia  a  very  wide  expreaaion.    Is  a  man  neoea-- 
sarily  embarrassed  because  actions  are  brought- 
against  him  P    Those  actions  may  or  may  not  have 
been  rightly  brought.    I  will  asanma  that  they 
were  rightly  brought,  and  that  he  had  the  money 
in  hia  pocket  at  that  time.    But  that  is  not  beiog  - 
in  embarrassed  circamstanoes,  because  he  might 
have  elsewhere  a  sum  quite  sufficient  to  cover  tha 
amount  for  which  the  actions  were  broaght.    But- 
that  is  the  only  account  that  we  have  heard  of  hia 
embarrassment — that  somebody  had  heard  that 
there  were  four  actions  brought  against  him.   That 
may  have  been  quite  true,  but  I  cannot  turn  a  deaf' 
ear  to  the  evidence — which  is  unoontradioted — of 
Francis  himaelf,  that  he  waa  perfectly  ablq  to  pay- 
all  his   debts.      He  had    these  aotiooa   brought - 
afiainat  him,  but  they  did  not  embarraaa   him, 
because  he  had  assets  of  various  kinds,  by  means- 
of  which  he  conld  pay  his  debts.    Ther«  are  many 
people  who  neglect  to  pay  their  debta,  bat  that- 
doea  not  neceasarily  imply  that  they  are  in  embar- 
raaaed  ciroumatanoea.  The  deed  givea  no  aathocity 
to  take  poaaeasion  of  the  gooda  of  a  man  who,, 
having  boirowad  (SSOL,  had  repaid  the  first  install 
ment,  and  who  would  probably  have  repaid  th» 
aecond,  but  for  the  aomewhat  officious  condact- 
of  the   manager    of   the   company,    who    goea 
down  and  of  his  own  free  will  takes  posaeaaion. 
And  then  how  doea  he  take  poeaessionP      H» 
puts  a  man   in  friendly  posseaaion ;    the  debtor 
IB  not  turned  oat  of  hia  houae;  no  one  exeraaes 
any  aathority  over  the  ^oods,  and  the  man  and  hia 
win  and  ohiioren  remain  in  the  houaa ;  bat  there 
ia  a  blind  poaaeasion,  a  friendly  formal  pcaaeaaioii 
on  behalf  of  the  company.    I  cannot  atLj  that  the 
posaession  waa  lawful ;  it  waa  not  justified  by  the- 
bUl  of  aale,  or  by  any  of  the  droamBtanoaa.    Nor 
was  it  a  sufficient  poaaaaaioa  which  ooold  depriv* 
the  trustee  of  his  titie  to  the  good*.    I  think  that- 
the  order  of  the  County  Court  waa  right. 

From  thia  dedaion  the  company  appealed. 

De  Gex,  Q.C.  and  E.  0.  WiOu  fbr  the  aopellanta. 
— It  is  dear  that  the  debtor  waa  in  embarraaaed 
drcumstanoea  when  we  took  posaeaaion,  and  that 
ia  one  of  the  eventa  in  which  the  bill  of  aale  am- 
powera  ua  to  take  possession.  The  general  proviso- 
at  the  end  of  the  deed  cannot  override  the  prior 
special  provision  empowering  us  to  take  posses- 
sion. Tnen,  as  to  the  nature  of  our  posession,. 
de  facto  possession  is  suffident  to  exdnde  the  ope- 
ration or  the  reputed  ownership  clause,  fbr  it  puts 
an  end  to  the  consent  of  the  true  owner.  Appa- 
rent possession  is'not  necessary,  as  in  the  easy  of 
an  unregistered  bill  of  sale. 

Wintlow,  Q.C.  and  Creed  for  the  respondent. — 
No  default  had  been  made  in  payment  when  pos- 
session was  taken,  and  the  proviso  clearly  entitled. 
the  grrantor  to  hold  possession  until  de&tolt  ahoald 
be  inade  in  payment.  Again,  the  poaaeasion  taken 
waa  purely  colourable,  which  is  not  suffident  to 
exdnde  the  operation  of  the  reputed  ownerabip- 
dauae : 

Jaek»<m  v.  Irvine,  2  Caap.  48 ; 

Ficarino  v.  HottingnoorCh,  20  L.  T.  Bap.  N.  S.  362. 

The  gpmtor's  agent  wrote  to  the  grantees'  manager 
that,  in  the  grantor's  own  interest  they  should  not 
delay  being  in  posgession.  That  shows  that  pos- 
session was  taken  in  the  grantor's  interest,  and 
such  a  transaction  cannot  be  supported  : 

Export*  Arnold:  Re  Wright,  85  L.  T.  Bsp.  N.  S.  21 
L.  B«p.  3  Ch.  Div.  70. 
No  reply. 
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Jaihs,L.J. — The  aneBtion  depends  entirely  on 
the  ooDstmction  of  the  deed,  and  I  find  it  impos- 
sible  to  anive  at  the  same  oonclasion  as  the  Chief 
Jadge.  He  appears  to  have  assumed  that  the 
jvoviso  at  the  end  orerrides  the  previous  clause, 
and  that  therefore  the  poseession  taken  by  the 
appellants  was  onlawfuL  I  think  the  real  eSeot 
of  tiie  deed,  taking  it  alto^etlier,  is  this :  The 
mortgagees  became  the  legal  owners  of  the  goods, 
.and  as  such  would  have  the  right  to  take  poeses- 
UOD  of  them.  Then  there  is  a  proviso  in  the 
naual  form,  t^at  the  mortgagor  shall  be  entitled 
to  retain  possession  until  default  be  made  by  him 
in  payment  according  to  the  covenant  and  proviso 
-contained  in  the  deed ;  that  is  to  say,  th«  mort- 
gagor had  a  kind  of  term  in  the  goods  granted  to 
bim  by  way  of  a  charge  upon  the  absolute  owner- 
ship of  the  mortgagees.  But  in  the  same  deed 
there  is  an  express  provision  enabling  the  mort- 
gagees, on  the  happening  of  any  one  of  a  number 
of  different  contingencies,  to  take  possession  of 
the  goods  and  to  sell  them.  It  is  impossible  to 
conceive  that  this  express  provision  was  intended 
to  be  entirely  abrogated  by  the  subsequent  autho- 
rity to  the  borrower  to  hold  possession  exoept  in 
one  contingency.  There  is  no  magic  in  the  position 
of  the  clauses  of  the  deed ;  every  clause  is  part 
and  parcel  of  the  bargain  between  the  parties. 
Did,  then,  any  of  the  things  happen  which  entitled 
the  mortgagees  to  take  possession  ?  There  oan 
be  no  doubt  that  one  of  them  did.  The  borrower 
became  "  embarrassed  in  his  affairs ; "  there  could 
be  no  better  evidence  of  that  than  the  iaot  that,  an 
■execution  bad  been  levied  in  his  theatre,  which  was 
his  principal  means  of  getting  his  living.  The 
manager  of  the  company  was  iiSormed  that  he  was 
-embarrassed,  and  the  information  on  which  he 
-acted  turns  out  to  have  been  true.  He  was  there- 
fore justified  in  taking  possession.  It  is  said, 
iiowever,  that  the  possession  taken  was  not  a 
hostile,  but  a  friendly  possession.  That  is  often 
the  case.  Under  the  Bills  of  Sale  Act  the  posses- 
sion must  not  be  oolourable ;  but  under  the  reputed 
ownership  olaase  of  the  Bankruptcy  Act  it  is  quite 
a  different  matter.  The  only  question  is  whether 
possession  was  taken  by  the  true  owner  of  the 
EOods  with  the  intention  of  asserting  his  rights. 
In  the  present  case,  whatever  were  the  motives  of 
kindness  of  the  oompanv's  manager  towards  the 
-debtor,  it  is  clear  that  his  object  was  to  get  the 
goodii  out  of  the  debtor's  order  and  disposition,  so 
as  to  avoid  the  efiect  of  his  bankruptcy,  which  was 
then  imminent.  He  had  heard  that  the  debtor  was 
embarrassed  in  bis  affairs,  and  he  thereupon  com- 
pleted his  title  by  taking  absolute  possession  of 
the  goods.  It  was  not  a  sham,  but  a  t«al  posses- 
sion, token  for  the  purpose  of  giving  efiect  to  the 
security  of  the  company.  I  am  of  opinion  that 
the  deosion  of  the  Chief  Judge  must  be  reversed. 

BAeeAiJ.AT,  L.J. — The  case  of  the  respondent  is 
hased  on  two  grounds.  It  is  said,  first,  that  the 
company  had  no  right  to  take  possession  at  all ; 
sod,  secondly,  that  the  possession  was  a  friendly 
-^e.  No  doubt  the  right  to  take  possession  most 
he  exercised  according  to  the  terms  of  the  deed. 
Bat  here  we  have  the  circumstance,  not  only  that 
-f^ons  at  law  had  been  oommenced  againsD  the 
wrrower,  but  that  the  fact  of  these  actions  having 
been  oommenced  gave  the  right  to  the  company  to 
t*ke  possession,  and  this  apart  from  any  auestion 
of  embarrassment.  The  proviso  at  the  end  of  the 
■deed  must  be  read  in  connection  with  the  rest  of 


the  deed,  and  not  so  as  to  make  three-fourths  of 
the  previous  provisions  ineffectual.  The  question 
of  the  nature  of  the  possession  seems  hardly  to 
have  been  fully  considered  by  the  Chief  Juoge. 
I  entirely  concur  in  what  has  been  said  by  the 
Lord  Justice,  and  I  can  see  no  ground  for  saying 
that  the  possession  was  not  sntm  as  is  ordinarily 
taken  by  a  bill  of  sale  holder  in  the  exercise  of  his 
rights. 

Thesioeb,  L.J. — ^I  am  of  the  same  opinion.  When 
the  whole  of  the  bill  of  sale  is  looked  at  there  can 
be  no  reasonable  doubt  as  to  its  meaning.  It  con- 
tains a  distinct  provision  that,  in  the  event  of  the 
debtor  becoming  embarrassed  in  his  affairs,  or  of 
any  action  being  oommenced  against  him,  the 
mortgagees  shall  be  entitled  to  take  possession. 
It  is  said  that  this  is  subject  to  the  condition  that 
there  must  have  been  a  previous  written  demand 
for  payment;  but  it  is  clear  that  that  condition 
only  refers  to  the  previous  words,  "  after  default 
shsJl  be  made  in  payment  according  to  the  cove- 
nant hereinbefore  contained,  or  on  breach  of  any 
covenant  of  the  borrower  herein  contained."  Then 
it  is  said  that  the  power  to  take  possession  is  con- 
trolled by  the  subsequent  proviso  that  the  debtor 
shall  be  left  in  possession  until  default  shall  be 
made  in  payment.  It  would,  I  think,  be  running 
counter  to  all  rules  of  construction  to  hold  that 
this  general  proviso  is  to  override  the  prior  special 
one.  On  the  oonstruotion  of  the  deed  I  have  no 
doubt  that  the  power  to  take  possession  arose  on 
the  debtor's  becoming  embarrassed  in  his  affairs, 
or  on  the  happening  of  any  of  the  other  events 
mentioned.  Then  it  is  said  that  a  sufficient  pos- 
session was  not  taken,  and  that  we  ongfat  to  look 
at  the  motives  which  actuated  the  company's 
manager.  I  agree  that  we  may  do  this,  not  for 
the  purpose  of  altering  the  character  of  the  pos- 
session taken,  but  in  order  to  arrive  at  the 
conclusion  whether  the  possession  was  a  real  one 
or  a  mere  sham.  But  as  soon  as  we  arrive  at  the 
conclusion  that  the  possession  was  real,  the  motives 
with  which  it  was  taken  are  immaterial.  Here 
there  is  abundant  evidence  of  a  real  possession. 
The  debtor  had.  as  in  Viearino  v.  HoiUn^awortk 
(20  L.  T.  Rep.  N.  B.  362),  the  use  of  the  goods, 
but  it  was  subject  to  the  control  of  the  man  who 
was  put  into  possession,  and  who  was  there  to  see 
that  the  use  was  in  accordance  with  the  rights  of 
the  bill  of  sale  holders.  If  we  were  to  hold  that 
this  was  not  a  sufficient  possession,  we  should  be 
confusing  the  possession  whidi  is  necessary  with 
reference  to  the  question  of  order  and  disposition 
with  that  which  is  required  under  the  Bills  of  Sale 
Act,  to  satisfy  which  the  possession  must  be  appa- 
rent as  well  as  reaL 

Appeal  aeeordinghf  aXUnaed,  vnih  eo$t$. 

Solicitor  for  the  appellants,  A.  D.  Miehael. 

Solicitor  for  the  respondent,  0.  B.  WheeUr,  agent 
for  D.  E.  Stanford,  Newcastle-on-Tyae. 
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SITTINGS  AT  WESTMINSTER. 

Tuesday,  March  4. 

(Before  Bbbit,  Cotton,  and  Thesigeb,  L.JJ.) 

Bbittaik  v.  Bosbiiee.  (a) 

BtcUute  of  Fraud*  (29  Oar.  2,c.  3),  teet.  i— Contract 
not  to  be  performed  toilhin  a  year — Hiring 
.for  a  year  to  commence  on  a  future  day. 

Sect.  4  of  the  Statute  of  Frauds  does  not  render 
parol  agreements  tnhieh  come  within  its  terms 
void  for  all  purposes,  but  only  prevents  their 
being  enforced  by  action. 

In  an  action  for  lorongfrd  dismissal  plaintiff  proved 
that  defendant  offreed  verbaUy  to  employ  him  for 
a  year.  The  agreement  was  concluded  on  a 
Saturday,  and  the  employment  was  to  commence 
on  the  following  Monday.  Plaintiff  served  for 
part  of  the  year,  and  was  (7ten  dismissed. 

Seld  (affirming  the  judgment  of  the  Exchequer 
Division),  that  the  contract  was  wUhin  sect.  4  of 
{he  Statute  of  Frauds,  that  no  agreement  under 
which  plaintiff  would  be  entitled  to  reasonable 
notice  of  dismissal  could  be  implied,  tliat  the  case 
wcu  not  taken  out  of  the  stutwte  by  part  perform- 
ance, and  therefore  that  plaint'^  coidd  not 
recover. 

Action  for  wrongfal  diamiinal.  The  defendant 
pleaded  the  Statute  of  Frauds,  (b) 

At  the  trial,  before  Hawkins,  J.  and  a  common 
jury,  at  Westminster,  on  the  17th  and  18th  May 
1878,  the  plaintiff  was  called  as  a  witness,  and 
stated  that  in  consequence  of  having  seen  an 
advertisement  in  a  newspaper,  he  entered  into 
oommnnication  with  the  defendant,  with  a  view 
to  entering  his  service  as  clerk  and  book-keeper. 
The  plaintiff  further  stated  that  he  had  three 
interviews  with  the  defendant  on  Tuesday  the 
17th,  Thursday  the  19th,  and  Saturday  the  2l8t 
of  April  1877,  and  that  the  terms  of  the  hiring 
were  discussed  at  all  the  three  interviews,  and  on 
Saturday,  2l8t  of  April,  it  was  arranged  that  he 
should  enter  upon  the  service,  and  commence 
his  duties  on  the  following  Monday,  the  service 
to  be  for  a  year  certain  at  the  rate  of  1702.  s  year 
for  the  first  six  months,  and  2002.  a  year  for  the 
second  six  months.  The  plaintiff  accordingly 
entered  the  service  of  the  defendant,  and  remained 
in  the  service  until  the  following  November,  when 
he  was  dismissed  without  notice,  but  was  paid  a 
month's  salary  beyond  that  due  for  the  time 
during  which  he  had  served,  which  sum,  however, 
he  refused  to  accept  as  in  lieu  of  notice. 

Hawkins,  J.  ruled  that  the  plaintiff's  evidence 
showed  a  complete  contract  on  Saturday,  the  2l8t 
April,  and  that,  as  the  service  was  to  be  for  a 
year,  and  was  not  to  oommence  until  Monday,  the 
23rd,  the  case  came  within  the  4th  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  and  the  plain- 
tiff  was  not  entitled  to  recover.  A  verdict  was 
thereupon  directed  for  the  defendant,  and  the  Ex- 
chequer Division  (Kelly,  C.B.  and  Hawkins,  J.) 
refused  a  rule  for  a  new  trial.    Upon  a  motion 

(a)  B«portfld  by  P.  B.  HurcHiiri,  Esq.,  iJarruter-at-lAw. 

(i)  By  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  sect.  4 : 
No  action  shall  be  brought  whereby  to  charge  .  .  . 
any  person  .  .  .  npon  any  agreement  that  is  not  to 
be  ijerformed  within  the  space  of  one  year  from  the 
maln'ng  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  iu  writing  and  signed  by  the  par^ 
to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorised. 


being  made  in  the  Court  of  Appeal,  before  Brett, 
Cotton,  and  Thesiger,  L.JJ.,  the  court  refused  to 
grant  a  rule  on  the  ground  that  the  case  was  not 
within  the  Statute  of  Frauds,  or  on  the  ground 
that  some  discussion  which  took  place  on  Monday, 
the  23rd,  amounted  to  a  contract  made  on  that 
day,  but  granted  a  rule  nisi  for  a  new  trial  on  the 
ground  tnat  there  was  evidence  of  part  perform- 
ance of  the  contract  to  take  it  out  of  the  Statute 
of  Frauds,  and  on  the  ground  that  there  was 
evidence  of  a  fairing  independently  of  the  Statute 
of  Frauds. 
This  rule  now  came  on  for  argument. 

Lavirance,  Q.C.  and  P.  B.  Hutchins,  for  the 
defendant,  showed  cause. — The  contention  of  the 
plaintiff  is,  first,  that  t^e  entry  of  plaintiff  upon 
the  service  constituted  such  a  part  performance  of 
the  contract  as  would  take  it  out  of  the  operation 
of  the  Statute  of  Frauds ;  secondly,  that  there 
was  a  hiring  independently  of  the  first  contract 
and  not  within  the  statute.  As  to  the  first  point, 
the  principle  of  part  performance  upon  which  the 
courts  of  equity  would  admit  parol  evidence  of  the 
contract  and  decree  specific  performanoe  applied 
only  to  contracts  relating  to  land  and  has  never 
been  extended.  As  to  the  second  point,  there  is 
no  evidence  of  a  fresh  hiring ;  the  whole  contract 
was  made  on  the  Saturday,  and  the  entry  on  the 
service  on  the  Monday  following  is  no  evidence  of 
a  new  hiring.  No  contract  can  bie  implied  different 
from  that  proved  by  the  plaintiff 's  evidence ;  the 
statute  does  not  make  that  contract  void  for  all 
purposes,  but  only  says  that  no  action  shall  be 
Drought  upon  it,  and  therefore,  as  the  contract 
for  a  year  in  fact  exikted  (although  the  plaint.iS* 
could  not  recover  on  it)  he  cannot  be  entitled  to 
notice  of  dismissal  under  any  implied  agreement. 
See  Snelling  v.  Lord  Huntingfield  (L  Uromp.  M. 
&B.  20).   They  also  cited 

Bracegirdle  v.  Heaid,  1  B.  ab  Aid.  722 ; 

Qiraud  v.  Richmond,  2  C.  B.  835 ; 

jBanilM  T.  Croniand,  32  L.  X.  Bep.  N.  S.  226 ;  L.  Bep 

10Q.B.97; 
Jieroua  v.  Brown,  12  C.  B.  801 ;  22  L.  J.  1,  C.  P. 

J.  F.  B.  Firth,  for  the  plaintiff,  in  support  of  the 
rule. — There  is  no  real  difference  in  the  terms  of 
sects.  4  and  17  of  the  statute,  and  the  contract  ia 
this  case  made  on  the  Saturday  was  therefore,  by 
the  terms  of  the  statute,  absolutely  void ;  and  there- 
fore the  entering  upon  the  service  on  the  Monday 
was  evidence  of  another  contract  of  hiring,  which 
was  independent  of  the  statute.  That  the  original 
contract  was  absolutely  void  for  all  purposes  is 
clear  from  the  decisions  in 

Carrington  t.  Boots,  2  M.  &  W.  248 ; 

Heads  v.  Lamhe,  6  Exoh.  B.  ISO ;  20  L.  J.  Ex.  161 ; 

Inman  v.  Stamp,  I  Stark.  12; 

Thomas  v.  WiiUamt,  10  B.  i  C.  664. 

Lerou»  t.  Brown  {ubi  sup.)  is  not  a  condn- 
sive  authority  to  the  contrary,  and  must  be 
limited  to  the  point  then  in  question.  As  to 
the  question  of  part  performance,  it  is  conceded 
that  the  Court  of  Chancery  formerly  would  not 
grant  specific  performance  of  such  a  contract  as 
this,  but  left  the  plaintiff  to  his  action  for 
damages  at  law,  but  since  the  Judicature  Acts  that 
distinction  should  no  longer  prevail.  By  sub- 
sect.  7,  sect.  24,  Judicature  Act  1873,  this  court 
can  now  act  on  the  equitable  principle  that  a 
statute  shall  not  be  made  the  instrument  of  fraud. 
It  was  by  the  default  of  the  defendant  alone  that 
the  contract  was  not  reduced  to  writing,  and  he 
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«af(ht  not  to  be  alloired  to  avail  himself  of  his 

own  WTODK  doing. 

Bbjstt,  LJ.— Upon  full  oonsideration  of  the 
«ase,  I  am  of  opinion  that  this  rnle  mast  be  dis- 
charged. It  was  proved,  beyond  the  shadow  of  a 
doabt,  that  on  Saturday,  the  2lBt  of  April,  a  con- 
tract was  entered  into  between  the  plaintiff  and 
the  defendant  in  express  terms,  npon  which  the 
plaintiff  was  to  enter  into  the  service  of  the  de- 
fendant for  a  year,  commencing  on  the  following 
Monday,  the  23rd  of  April.  This  then  was  a  con- 
tract not  to  be  performed  within  a  year  from  the 
making  thereof,  and  onght  in  compliance  with 
the  statate  to  have  been  in  writing,  bat  it  vras 
sot,  and  therefore  neither  party  could  maintain  an 
action  npon  ic  It  was  argued  on  behalf  of  the 
plaintiff  that  inasmuch  as  he  did  enter  npon  the 
service  on  the  Monday,  there  is  a  necessary  impli- 
cation that  he  did  so  iu  performance  of  sotUe 
contraot,  and  that  that  contract  must  have  been 
made  on  the  Monday,  and  that,  therefore,  it  was  a 
contract  of  servise  for  less  than  a  year,  and  not 
within  the  statute.  The  reason  that  such  a 
contraot  was  to  be  implied  was  stated  to  be  that 
the  contract  that  was  made  on  the  Saturday  was  not 
in  existence  on  the  Monday,  being  absolutely  void 
by  reason  of  the  non-compliance  with  the  require- 
ments of  the  statate ;  but  this  is  a  fallacy  ;  it  is  not 
true  that  the  contract  became  absolutely  void  under 
the  4th  section  of  the  statate.  For  my  own  part  I 
see  no  difference  in  this  respect  between  the  4th  and 
the  17th  sections,  upon  neither  of  which  does  it 
seem  to  me  that  contracts  .become  void ;  but  it  is 
not  necessary  for  me  to  say  anything  about 
sect.  17,  we  nave  now  only  to  deal  with  sect.  4. 
Now  itseems  to  me  to  be  impossible  that  a  new  con- 
tractshonldbe  implied  from  the  doing  of  acts  which 
were  clearly  done  in  performance  of  the  original  con- 
tract; they  were  done  as  acts  in  performance  of  the 
first  contract  only,  and  to  infer  from  them  any 
other  contract  would  be  to  draw  an  inference  con- 
trary to  troth.  Ko  contract  can  be  implied,  for 
the  first  contract  was  asnbsisting  one,  although  it 
is  true  that  no  action  could  be  maintained  npon  it. 
The  cases  of  Carrington  v.  Boots  {ubi  sup.)  and 
Beade  v.  Lamb  {tibi  svp.)  were  relied  upon  as 
anthorities  for  holding  that  such  a  contract  as  this 
n  absolatnly  void — but  no  such  statement  was 
iieoessary  for  the  decision  in  either  of  these  cases ; 
what  the  court  did  determine  was  that  the  plain- 
tiif  oould  not  charge  the  defendant  on  such  a 
contract  directly,  nor  could  ho  any  the  more  charge 
him  indirectly.  There  were  phrases  and  dicta  in 
(hose  cases  which  were  relied  npon  for  the  plain- 
tiff's contention,  bat  these  were  considered  fully 
w  the  case  of  Ltroux  v.  Brown  (vhi  sup.) ;  and  it 
was  pointed  ont  by  the  judges  in  that  case  that 
those  cases  only  decided  tlwt  the  contract  was 
void  .for  the  purpose  of  the  question  in  each 
action,  and  held  that  the  contract  then  before 
them  was  nob  void  under  sect.  4,  but  could 
not  be  enforced.  Now  it  was  necessary  to 
decide  this  qaestion  in  that  case,  because  if  the 
contract  were  void  then  the  statute  would  have 
been  territorial  in  its  effect  and  would  not 
have  affected  a  French  contract,  which  would 
rtill  be  enforceable ;  but  if  it  was  a  contract  that 
oonld  not  be  enforced,  then  the  statute  would  apply 
to  the  mode  of  procedure  upon  it,  and  the  contract, 
though  made  in  France,  ooald  not  be  enforced  in 
we  courts  here.  The  case  of  SnelUng  v.  Lord 
Suntinsfield  (uW  sup.)  is  not  overmled,  bnt  most 


strongly  supported  by  subsequent  cases,  and  is 
strongly  in  point;  therefore  it  is  clear  that  the 
original  contract  is  still  subsisting,  and  that  from 
acts  done  in  performance  of  it  a  new  contraot 
cannot  be  implied.  Then  it  was  contended  that 
the  fact  that  there  was  a  part  performance  of  this 
contract  made  it  competent  for  this  court  to  have 
regard  to  the  contract  notwithstanding  the 
Statute  of  Frauds,  and  this  on  the  ground  that 
this  court  will  act  upon  equitable  principles. 
There  are  certainly  cases  in  which  this  principle 
of  part  performance  has  been  applied  to  con- 
tracts, which  could  not  be  enforced  under  the 
statute,  being  contracts  for  the  sale  of  lands, 
bnt  it  has  never  been  extended  further  or 
applied  to  such  a  case  as  the  present.  The 
Courts  of  Chancery  would  not  decree  specifio 
performance  of  such  a  contract  as  this ;  and  in 
practice  they  could  hardly  do  so.  With  regard  to 
those  cabes  where  the  Courts  of  Chancery  have 
granted  specific  performance  of  contracts  for  the 
sale  of  land  on  the  ground  of  part  ]>erformanoe, 
although  the  contracts  could  not  be  enforced  by 
reason  of  the  statute,  I  will  only  say  that  I  think 
that  those  cases  were  bold  decisions,  having  regard 
to  the  statute.  Biit  whether  that  were  so  or  no, 
that  principle  was  never  applied  to  such  a  case  as 
this  before  the  passine  of  the  Judicature  Acts. 
Can  it  be  said  that  the  passing  of  those  Acts 
would  make  it  otherwise  nowP  I  think  not. 
Those  Acts  create  no  right  that  did  not  exist 
before;  they  do  not  enable  a  man  to  enforce  a 
right  which  he  could  not  enforce  before,  but  they 
only  transfer  the  procedure,  so  that  he  may  re- 
cover in  respect  of  all  the  rights  he  may  have  in  the 
same  court.  Now,  before  the  passing  of  these  Acts 
he  could  not  enforce  this  contract ;  and  if,  on  some 
general  principle  of  applying  equitable  doctrines, 
we  were  to  hold  that  ne  might  enforce  it  now, 
we  should  be  giving  him  a  new  right,  namely,  to 
enforce  a  contract  which  he  oould  not  have 
enforced  either  at  law  or  in  the  Court  of 
Chancery. 

CoTTOK,  L.J.— I  am  of  the  tame  opinion.  It 
was  argued  on  the  part  of  the  plaintiff  that, 
although  the  contract  made  upon  the  Saturday 
was  a  contract  that  could  not  be  enforced  by 
reason  of  sect.  4  of  the  Statate  of  Frauds,  yet  the 
entry  upon  the  service  on  the  Monday  was  evidence 
from  which  must  be  implied  another  contract 
entered  into  upon  the  Monday,  and  therefore 
independent  of  the  statute;  and  for  the  purpose  of 
this  argument  it  was  contended  that  tne  4(h 
section  made  the  original  contract  absolutely  void. 
Now,  the  words  of  this  section  are :  "  No  action 
shall  be  brought  to  charge  any  person  upon  any 
agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless 
the  agreemi^nt  upon  which  such  action  shall  be 
brought,  or  some  roemorandnm  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  other  person  thereunto  by 
him  lawfully  authorised ;"  and  it  applies  to  con- 
tracts for  the  sale  of  land  as  well  as  agreements 
sach  as  that  in  this  case.  To  hold  therefore  that 
such  an  agreement  is  absolutely  void  by  reason  of 
a  failure  to  fulfil  the  requirements  of  the  statate 
would  be  to  hold  directly  contrary  to  the  practice 
of  the  Courts  of  Chancery  in  those  oases  where, 
upon  part  performance  bemg  proved  of  a  contract 
for  the  sale  of  land,  specific  performance  has  been 
granted,  although  the  contraot  was  not  in  writing 
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irithin  the  meftning  of  this  section.  It  is  true 
that  in  the  case  of  IJarringion  v.  Boots  {tibi  sup.) 
there  are  expressions  to  the  effect  that  the  con- 
tract there  alleged  was  void.  Bat  that  was  an 
action  broaght  by  the  plaintiff  who  had  contracted 
to  bnj  a  growing  crop  of  grass,  and  it  was  an 
action  of  trespass  against  the  seller  for  taking 
away  the  horse  and  cart  of  the  plaintiff  which  be 
had  brought  npon  the  land  for  the  purpose  of 
removing  the  grass.    Lord  Abinger  (at  p.  265)  in 

fivine  judgment,  said  :  "  Wherever  an  action  is 
rou^t  on  the  assumption  that  the  contract  is 
good  in  law,  that  seems  to  mo  to  be  in  effect  an 
action  on  the  contract."  His  view  was  that  this 
was  in  effect  an  action  for  enforcing  a  contract 
which  could  not  be  enforced,  and  that  therefore, 
for  the  purposes  of  that  action,  the  contract 
was  to  be  considered  void.  Parke,  B.  (at  p.  256), 
also  in  giving  judgment  said,  "  Does  the  plaintiff 
mean  an  agreement  in  fact  operating  as  a  licence 
only,  or  a  binding  contract  for  the  sale  of  the 
crop,  and  for  him,  the  plaintiff,  to  have  a  right  of 
entry  on  the  land  to  gather  it  P  I  think  the  latter 
is  the  true  construction,  and  that  it  means  a 
contract  which  the  one  party  could  enforce  against 
the  other  as  a  matter  of  right."  Therefore,  when 
be  proceeds  to  hold  that  the  contract  was  void, 
the  word  void  meant  that  which  could  not  be 
enforced  as  a  matter  of  right.  The  case  of  Beade 
V.  Lamb  {uhi  sup.)  helps  the  argument  no  further ; 
the  contract  in  that  case  was  void  for  the  purposes 
of  that  action  only.  There  is,  therefore,  no 
binding  authority  for  holding  this  contract  void, 
and  we  must  treat  is  as  existing.  Then  it  was 
contended  that  although  this  contract  was  only  a 
verbal  one,  yet  notwithstanding  the  statute  it 
ought  to  be  enforced  by  this  court  acting  upon 
the  principles  of  equity ;  and  it  was  said  that  the 
Gonrts  of  Chancery  had  granted  such  a  relief  as 
this  in  cases  of  verbal  contracts  which  were 
within  the  enactment  of  sect.  4,  namely,  contracts 
for  the  sale  of  land,  the  principle  npon  which  the 
court  acted  being  stated  to  be  that  equity  will 
not  allow  this  statute  to  be  a  cloak  of  fraud. 
Bat  this,  in  my  opinion,  was  not  the  principle 
npon  which  that  class  of  cases  was  decided,  but 
it  was  this,  that  when  under  the  contract  for 
sale  the  vendee  had  entered  into  possession, 
the  court  finding  him  in  possession  of  land 
of  which  he  would  not  have  been  in  possession 
had  it  not  been  for  some  sach  contract  inferred 
from  this  overt  act  of  ownership  that  some  con- 
tract existed,  and  therefore  allowert  the  party  to  go 
into  evidence  to  show  what  the  terms  of  that  con- 
tract were.  But  this  does  not  apply  to  this  case, 
nor  has  the  principle  ever  been  applied  to  such 
cases  by  a  court  of  equity.  Sub-sect.  7  of  sect. 
24>  of  the  Judicature  Act  1873  should  be  read  in 
connection  with  sub-sect.  4,  which  declares  that 
the  courts  shall  recognise  all  equitable  estates, 
titles,  and  rights,  and  all  equitable  duties  and  lia- 
bilities appearing  incidentally  in  the  course  of 
any  cause  or  matter  in  the  same  manner  in  which 
the  Court  of  Chancery  would  have  done,  while 
sub-sect.  7  gives  the  courts  "all  such  remedies 
whatsoever  as  any  of  the  parties  may  appear  to 
be  entitled  to  in  respect  of  any  legal  or  equitable 
claim,"  Ac.,  the  object  of  this  sab-section  being 
that  a  party  may  get  all  the  relief  that  he  is 
entitled  to,  whether  equitable  or  legal,  in  one 
court — that  one  court  might  deal  with  all  rights 
ftt  once;  but  it  was  never  intended  to  give  the 


party  new  rights  or  remedies  which  did  not  exist 
either  at  common  law  or  in  equity  before  the 
passing  of  the  Act.  The  doctrine  of  part  per- 
formance in  equity  has  been  exclusively  coaSned 
to  actions  relating  to  land ;  and  that  being  so  I  do- 
not  think  that  we  oaght,  upon  any  idea  of  doing 
equity,  to  extend  that  doctrine  so  as  to  i^ve 
persons  a  right  which  they  did  not  possess  before 
the  Judicature  Acts. 

Thesigbb,  L.J. — ^There  are  two  qaestioas  tlitt 
arise  in  this  case,  namely,  can  the  plaintiff  main- 
tain an  action  npon  this  contract  in  a  coart  of 
law ;  and  if  not,  can  he  enforce  it  in  a  court  of 
eqaity  P    It  is  with  great  reluctance  that  I  coma- 
to  the  conclusion  that  he  can  do  neither.  It  seems 
to  me  to  be  most  unjust  that  a  contract  which  hag- 
been  acted  upon  by  the  plaintiff  of  which  the 
defendant  has  had  the  benefit,  can  be  at  any  time 
put  an  end  to  by  the  defendant,  without  even 
giving  the  plaintiff  notice.    At  any  rate  it  is  only 
Fair  that  the  plaintiff  should  have  notice,  and  I 
should  be  glad  if  there  were  authority  for  holding 
that  he  is  entitled  to  have  it,  but  this  is  not  the 
case.    It  cannot  be  disputed  that  all  the  terms  of 
the  contract  were  settled,  and  the  contract  con- 
cluded on  Saturday ;  and  therefore,  as  the  service 
was  to  commence  on  the  Monday,  and  continae 
for  a  year,  the  contract  was  within  sect.  4  of  the 
Statute  of  Frauds.    Then  the  question  is,  is  the 
effect  of  the  statute  'that  this  contract,  not  being 
in  writing,  is  swept  away  altogether,  so  that,  it 
being  no  longer  in  existence,  does  not  stand  in 
the  way  of  any  other  contract  being  made  on  thu 
same  subject ;  or  is  it  that  this  contract  is  slili 
in  existence,  although    it    cannot   be  enforced?' 
There  are,  indeed,  many  dicta  that  such  a  con- 
tract is  null  and  void ;  but  such  dicta  were  not  neces- 
sary for  the  decision  of  any  of  the  cases  in  which 
they  occur ;  and  more  than  this,  in  all  cases  where 
an  actual  decision  on  this  point  was  necessary  the 
judgments   are   all  the  other  way.      When  one 
considers  the  terms  of  the  statute   it    becomes 
clear  that  this  mnsl  be  so,  for  under  this  very  sect. 
4  there  is  nothing  to  prevent  a  contract  which  has 
been  signed  by  one  party  only  being  enforced  by 
the  other  party ;  thus  clearly  showing  that  the 
contract  is  void  against  one  party,  but  not  against 
the  other,  the  statute  providing  that  no  action 
can    be    broaght    upon    it    unless    it   is   signed 
by   the  party  to  be    charged.     The    two   cases 
referred  to — Carringlon  v.  Boots  {uhi  tuf.)  and 
Beade  v.   Lamh  {uhi  sap.)  —  tend  to  show  thtt 
substantially  there  is  no  difference  in  this  respect 
between  sects.  4  and  17,  bat  it  does  not  follow  that 
sect.  17  makes  the  contracts  under  it  void.    I  do 
not  think  it  does,  for  under  that  section  a  contract 
may  be  enforced  if  there  has  been  part  perform- 
ance, which  would  not  be  the  case  if  the  contract 
were  void.    But  there  is  really  no  need  to  go  into 
this  question,  because  the  case  of  SneUing  v.  Lari 
Euntingfield  {ubi  sup.)  is  an  authoritv  that  the 
contract  was  an  existing  one,  and  that  tbe  effectof 
that  is  that  from  acts  done  in  part  performance  of 
it  a  new  contract  cannot  be  implied.    There  is  sn 
express    contract    which     the    plaintiff    cannot 
enforce,  and  the  existence  of  that  express  contract 
precludes  bin  suing  on  an  implied  one.    It  has- 
been  held  that  although  a  plaintiff  cannot  recorer 
on  an  executory  contract  which  comes  within  the 
meaning  of  one  of  these  sections,  and  is  not  in 
writing,  yet,  if    under  such  a  contract  service 
has    been   done  he  can   recover  in    respect  of 
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bis  service.  It  the  matter  were  ras  t»<«7ra, 
I  sboald  doabt  whether  be  could  nob  on  the  same 
principle  recover  damages  for  being  dismissed 
from  the  service  befwe  the  time  specified  in  the 
contract ;  bat  we  are  precladed  from  any  doubt  on 
this  point  by  the  case  before  referred  to  (StteUi»g 
T.  Jjord  HunUngfield)  in  which  Lord  Lyndhnrst 
treats  it  as  established  that  he  can  recover  for 
serrioes  bat  not  for  being  dismissed  firom  the 
•errioA.  Then  wo  are  asked  to  apply  the  eqnit- 
aUe  doctrine  of  part  performance  to  this  contract. 
It  has  been  held  in  the  courts  of  eqnity,  notwith- 
standing the  words  of  the  Statute  of  Frauds,  that 
when  a  purchaser  has  entered  into  possession  of 
land  in  pursuance  of  a  contract,  which  was  not  in 
writing,  that  is  to  say  where  there  has  been  a  part 
performanoe  of  the  contract,  the  court  may 
then  look  into  the  contract  and  adroit  evidenoe  to 
show  what  the  terms  of  it  were.  I  cannot,  upon 
principle,  see  why  the  court  should  not  treat  an 
entry  npon  service  in  the  same  manner,  and  apply 
in  this  case  the  principle  which  it  will  apply  in  the 
case  of  a  contract  for  the  sale  of  land.  But  the 
courts  never  have  done  this,  and  we  ought  not  to 
extend  these  doctrines,  and  now  go  any  further 
thaneqaity  has  gone  before,        Bvle  diwAarged. 

Solicitor  for  the  plaintiff,  Win.  Tanner. 

SoUcitora  for  the  defendant,  Pik«  and  Son. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 
Tuesday,  Feb.  11. 
(Before  Jesskl,  M.B.) 
Stkbs  v.  Beasoit.  (a) 
WniH  invettment  auoeiation — Unregittered    com- 
pcMy — Trugt  deed — Bedempiion  by  drawingi — 
Lottery  Attt  —  Aetion  to  admin  itter  tnuU  — 
Demurrer — Comvaniet  Act  1862,  sect.  4. 
In  an  action  oy  a  member  of  a  trugt  Mtoetalion, 
eompoged  of  more  than  ttcenty  members,  but  not 
registered,  to  have  the  trusts  of  the  deed  regulat- 
ing the  trust  administered  and  the  affairs  of  the 
association  v)0U7id-v,p  by  the  court,  and  to  render 
the  t'  ustees  of  the  deed  liable  for  alleged  breaches 
of  trust,  one  of  the  defendants,  a  retired  trustee, 
demurred  for  voant  of  equity  : 
■Sdd,  allowing  the  demurrer,  thai  the  assoeialion 
tea*  an  association  for  gain  urithin  the  4ih  section 
of  the  Companies  Act  1862,  and  not  having  been 
registered  the  trust  deed  was  an  illegal  contract 
which  the  court  would  not  enforce  or  carry  into 
effect. 
Semble,  that  a  provision  in  the  trust  deed  of  a  trust 
assoeioHon  for  repayment  of  the  subscriptions  by 
annual  dravnngs,  together  with  a  bonus  varying 
in  amount  according  to  the  date  of  repayment  is 
illegal  within  the  Lottery  Acts. 
This  was  an  action  by  Sir  Fredenclc  Henry  Sykes, 
<me  of  the  subscribers  to  the  Government  and 
Guaranteed  Securities  Trust,  against  the  present 
and  past  trustees,  askini;  for  administration  by  the 
court  of  the  trusts  nf  the  trust  deed,  and  to  render 
the  trustees  of  the  deed  liable  for  certain  alleged 
breaches  of  trust.    One  of  the  defendants,  John 
Horatio  Lloyd,  a  retired  trustee,  put  in  a  general 
^mnrrer  for  want  of  equity,  and  this  raised  the 
question  whether,  as  the  trust  had  not  been  regis- 

(•)  Jmponai.  bj  Q.  Wzux  Kias,  Siq..  Builgtar«t.I«v. 


tered  under  the  Companies  Act  1862,  the  assooia- 
tion  was  an  illegal  one. 

The  facta  of  the  case  fully  appear  from  the 
judgment. 

Maenaghien  for  the  demurrer. 

Chitty,  Q.O.  and  Nalder  for  the  plaintiff. 

Jessbl,  M.R. — ^Tbis  is  an  action  seeking  to  carry 
into  effect  under  the  direction  of  the  court,  wluUi 
are  called  the  trusts  of  an  indenture,  dated  the 
20th  Sept.  1872.    The  claim  is  to  have  those  trusts 
administered  under  the  direction  of   the  court, 
"  and  if,  and  so  far  as  may  be  proper,  to  have  such 
trust  and  the  affairs  of  the  trust  wound-up  and 
closed,  and  the  assets  realised  and  distributed 
amongst    the    plaintii£   and   the    other    persons 
entitled  thereto,  and  to    have   the    rights    and 
interests  of  the  plaintiff  and  all  such  other  persons 
ascertained  and  declared."      Then,  secondly,  "  to 
have  it  declared  by  the  court  that  the  defendants, 
other  than  the  defendant  Graham,  are  liable  to 
make  good  the  losses  occasioned  to  the  trust  by 
and    in    consequence    of    the    before-mentioned 
breaches  of  trust,"  to  which  I  will  refer  presently. 
Then  the  claim  asks  to  have  a  receiver  appointed 
of  what  belongs  to  the  trust,  and  then  it  asks  for 
general    relief      The    defendant,   John    Horatio 
Lloyd,  has  put  in  a  general  demurrer  for  want 
of  equity ;  and  the  contention  before  me  is  that 
what  is  called  the  trust  is,  in  fact,  an  illegal  con* 
tract  prohibited  by  statute,  and  which,  therefore, 
cannot  be  enforced  in  any  court  of  law  or  equity. 
It    appears    partly    b^   tibe   statement   of  claim 
and  partly  by  admissions  made  at  the  bar,  that 
Mr.  Lloyd  was  orginslly  a  trustee,  but  that  soma 
years  ago — five  years  I  am  told,  he  retired  from 
the  trust  and  has  since  had  nothing  to  do  with  the 
matter  at  all.    It  is  not  so  clearer  stated  in  the 
statement  of  claim  as  it  might  be,  but  any  de- 
ficiency of  allegation  in  that  respect  has  been 
cured  by  the  admissions   at   the  bar,  and  I  will 
treat  it  in  that  way,  that  Mr.  Lloyd  has  no  mora 
to  do  with  the  matter  at  the  present  moment  thaa 
any  stranger.    Therefore,  as  against  him,  it  ia 
certainly  a  claim  to  make  him  liable  for  breach  of 
trust,  or  of  duty,  in  not  carrying  out  the  provi- 
sions of  the  contract  alleged  to  be  illegal,  or  to  put 
it  in  plain  language,  if  the  contract  is  illegal,  it  ia 
in  the  nature  of  an  action  for  damages  for  breach 
of  an  illegal  contract.    I  shall  have  to  go  mora 
into  detail  as  to  the  nature  of  the  contract  and  as 
to  the  allegations    against    Mr.    Lloyd   before  I 
give  my  reasons  for  thinking,  as  I  do,  that  the 
contract  is  really  an  illegal  contract.    Now,  the 
objection  which  was  argued  before  me  was  to  the 
efitect  that  the  contract  was  between  persons  more 
than  twenty  in  number  (indeed,   the   statement 
of  claim  alleged  that  they  are  400  in  number)  to 
make  an  association  for  the  purpose  of  gain.    The 
Act  says,  "  No  company,  association,  or  partner- 
ship consisting  of  more  than  twenty  persons  shall 
be  formed  after  the  commencement  of  this  Act 
for  the  purpose  of  carrying  on  auy  other  business 
that  has  for  its  object  the  acquisition  of  gain  by 
the  company,  association,  or  partnership,  or  by  the 
individual  members  thereof,  unless  it  is  regristered 
as  a  company  under  this  Act,  or  is  formed  in  pur- 
suance of  some  other  Act  of  Parliament,  or  of 
letters    patent,    or    is    a    company    engaged   in 
working  mines  within  and  subject  to  the  jurisdio- 
tion  of  the  stannaries."    I  am  not  about  to  add 
anything  to  the  judgment  which  I  delivered  in 
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April  1875,  in  the  case  of  The  Arthur  Average 
Auoeiation  (L.  Bep.  10  Cfa.  App.  545 ;  32  L.  T. 
Bep.  N.  S.  525),  as  to  what  the  proper  oonatrnction 
of  that  section  of  the  A«t  in.  The  only  point  I 
have  to  consider  is  whether  this  association  or 
company  was  formed  for  the  purpose  of  f;ain 
either  by  the  association  or  by  the  individnill 
members  thereof ;  and  I  have  no  doubt  whatever 
that  it  was  for  both  purposes,  that  is,  that  it  was 
formed  for  the  purpose  of  gain  by  the  association 
and  also  by  the  individual  members.  A  second 
point,  which  was  not  arRued,  but  which  struck  me 
dnring  the  argument,  is  whether  the  contract  is 
not  also  illegal  as  being  within  the  prohibition 
of  the  Lottery  Acts,  tipon  that  second  point 
I  will  not  give  a  final  opinion,  becaase  it  has  not 
been  argued,  but  I  will  give  my  impression  and 
the  reasons  for  that  impression.  As  regards  the 
first  point,  it  is  necessary  to  consider  what  the 
nature  of  the  association  was.  Now,  in  this 
respect,  the  statement  of  claim  is  as  explicit  as 
you  could  have  it,  because  it  states  how  the 
association  was  originated,  and  how  it  was  carried 
ont.  It  first  states  toe  prospectus  of  the  association. 
Mid  then  the  deed  executed  in  pursuance  of  the 
prospectus.  Mr.  Ghitty,  in  argument,  wished 
me  to  look  at  the  deed  only;  but  that  is 
not  the  correct  way  of  viewing  the  matter.  In 
order  to  ascertain  what  the  association  is  for, 
yon  must  begin  with  the  prospectus,  on  the  faith 
of  which  the  plaintiff  subscribed,  and  then  if  yoD 
have  ascertained  it  to  be  illegal,  the  more  fact  that 
by  a  deed  they  endeavoured  to  cover  the  illegality 
would  not  save  the  parties  to  the  transaction  from 
the  consequences  of  such  illegality,  even  if  they 
had  succeeded  in  covering  it,  which  I  do  not  think 
they  have.  The  prospectus  was  issued  in  the 
month  of  June  1872,  and  it  was  issued  and 
advertised  by  some  other  company  or  association 
in  this  way :  "  Government  and  Guaranteed 
Securities  Permanent  Trust,  1872.  In  certificates 
of  lOOZ.  each  to  be  issued  at  942.  Bate  of  interest 
61.  per  cent."  Then,  there  are  nine  trustees; 
then,  "  Deposits  will  be  received  at  the  Union 
Bank  of  London  on  behalf  of  the  trustees  of  this 
fnnd  on  acoounc  of  subscriptions  for  the  above 
scrip  certificates  of  1002.  each  to  the  nominal 
amount  of  1,000,0002.  Coupons  for  interest  pay- 
able half-yearly  on  the  1st  June  and  Ist  Dec.,  and 
coupons  for  bonus  will  be  attached  to  each  certifi- 
cate payable  at  the  Union  Bank  of  London.  In 
the  present  combination  "  (that  word  is  ured,  and 
not  "  association,"  but  I  am  not  aware  of  any  differ- 
ence between  them)  "  the  method  of  average  in- 
vestment introduced  by  the  Foreign  and  Colonial 
Govemmont  Trust  is  extended  in  its  application 
with  a  view  to  greater  secarity.  The  principles  of 
the  Government  and  Guaranteed  Securities  Per- 
manent Trust  are  moreover  distinctive,  and  are 
designed  to  obviate  the  existing  and  inconvenient 
methods  of  dealing  with  profits  in  reversion,  and 
to  reconcile  the  eqnities  of  diawn  and  undrawn 
certificate  holders.  Then  it  says,  "  These  princi- 
ples accordingly  embrace  the  permanent  mainte- 
nance of  the  fund  in  its  entirety,  provision  for 
researe,  the  immediate  distribution  of  each  year's 
realised  profit  as  bonuses  in  cash  upon  drawing, 
and  the  progressive  increase  of  such  bonuses  to 
compensate  for  delay  in  being  drawn."  Then  it 
aays,  "  The  subscriptions  will  be  invested  in  care- 
fully selected  Government  and  guaranteed  securi- 
ties   only,    viz.,    in  stocks,    or   obligations    of 


governments,  states,  and  municipalities,  and 
guaranteed  or  subsidised  stocks,  shares,  and 
obligations  of  railways  and  pablio  works.  The 
capital  of  such  of  the  sereral  investments  as 
become  realised  by  the  operation  of  their  sinking 
funds  or  otherwise  will  be  similarly  re-invested. 
The  .tnistees  are  bound  by  no  existing  arrange- 
ments for  purchase  of  securities."  Then  it  sajs, 
"  While  adopting^  the  method  of  existing  trusts  of 
restricting  any  single  investment  to  a  maximum 
of  one-tenth  of  the  fund,  the  present  trust  will 
fortify  the  security  thus  obtained  by  setting  aside 
one-half  per  cent,  to  annual  reserve.  The  security 
of  average  will  further  be  permanently  maintaiaed 
by  providing  that  the  drawings  shall  not  entrench 
upon  capitaC  The  annual  drawings,  accordiogly, 
which  are  fixed  at  5  per  cent,  of  the  fund,  will  be 
drawings  for  the  distribution  of  profits  in  bonuses 
and  redemptions,  and  the  certificates  when  drawn 
will  be  converted  into  preference  dividend  bonds 
of  1002.  each,  bearing  5  per  cent,  interest." 
Then  it  says,  "  The  mode  of  supplying  the 
annual  bonuses  is  as  follows ;  The  annu^ 
working  expenses  and  the  reserve  fnnd  having 
been  provided,  all  net  revenue  up  to  7i  per  cent, 
on  the  nominal  capital  after  deducting  0  per  cent. 
for  fixed  interest,  will  be  distributed  to  the 
holders  of  certificates  drawn  in  the  annual  drawing. 
One-twentieth  of  the  certificates  issued  will  be 
annually  drawn,  and  the  bonus  will  therefore  be 
twenty  times  12.  5«.  per  cent.,  or  252.  per  certifi- 
cate." Then  it  says,  "  After  the  first  drawing,  addi- 
tion to  bonuses  will  also  be  made  by  adding 
thereto  at  each  drawing  the  year's  difference  oc' 
interest  between  that  payable  on  the  bonds  and 
that  payable  on  the  certificates.  The  bonases 
will  consequently  increase  1  per  cent,  every  year, 
and  compensation  will  thus  be  afforded  for  delay 
in  being  drawn.  At  the  20th  or  last  drawing  of 
the  series,  the  cash  bonus  upon  the  same  estimate 
of  revenue  will  therefore  be  452."  Then  it  says, 
"All  farther  available  profit  will  be.  devoted 
to  the  extinction  of  bonds  in  the  order  of  their 
issue  at  the  rates  of  2001.  for  each  1002.  bond." 
Then  it  says,  "  An  investor  in  the  present 
trust  will,  on  the  above  calculations  receive  in- 
terest at  62.  7«.  8i.  per  cent,  until  his  certificate 
is  drawn;  he  will  receive  first  a  cash  bonus  of 
252.  to  452.  according  to  the  year  of  drawing; 
secondly,  a  preference  dividend  bond  of  10U2. 
bearing  interest  at  the  rate  of  52.  per  cent.,  which, 
taking  into  account  the  cash  bonus  returned,  is 
equivalent  to  a  rate  of  interest  varying  from 
72.  4s.  lid.  per  cent,  to  102.  per  cent,  on  the 
amount  remaining  of  his  original  investment. 
Moreover,  the  holder  of  every  certificate  will,  if 
not  paid  oS*  at  the  rate  of  2002.  for  every  942. 
invested,  hold  an  increased  proportion  of  the 
entire  fund."  And  then  it  says,  "  It  will  be  readily 
seen  that  at  the  end  of  twenty  years  the  whole 
issue  will  have  been  drawn,  and  the  entire  profits 
which  in  other  trusts  accrue  mainly  in  reversions 
will  have  beea  paid  in  cash,  and  those  holders  of 
bonds  who  have  not  been  farther  paid  off  at  2002. 
per  cent,  will  own  the  entire  funds  with  its 
renewed  reversion  right  unincumbered."  Then 
there  is  something  about  the  working  expenses 
of  the  trust  which  I  need  not  read.  Then  it  says, 
"  That  a  general  meeiing  will  be  convened  within 
three  months  to  nominate  a  committee  of  certi- 
ficate holders  and  appoint  auditors ;  and,  further, 
that  a  draft  of  the  trust  deed  can  be  seen  at  the 
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offioes  of  the  Bolicitora."  I  may  mention  that  it 
is  not  pl»in  on  the  prospectns  alono,  although  it 
is  perfectly  plain  on  looking  at  the  deed  of  traat, 
that  it  is  intended  that  the  investmentB  may  be 
ehanged  by  sale,  and  converted  into  other  inyest- 
menta  tioia  time  to  time.  Now  I  stop  for  the 
moment  at  the  prospectna,  without  looking  at  the 
details  of  the  deed  of  tmst,  becanae  that  ia  the 
anodation  to  which  the  plaintiff  aaya  he  anb- 
icribed  a  very  lar^  anm  upon  the  faith  of  that 
proapectua.    Now  la  that  an  aasociation  for  the 

?iiirpoBe  of  gain  by  a  collection  of  indiridaala  P 
t  ia  BO  in  the  moat  expreas  and  explicit  terms. 
They  tell  ua  they  are  going  to  make  a  profit,  and 
how  P  By  investing  the  money  in  the  purchase 
of  variooa  atocka,  and,  as  I  aaid  before,  by  the 
terma  of  the  truat  deed,  which  I  ahall  refer  to, 
they  can  aell  again  at  a  profit,  if  they  wish,  or 
they  can  keep  them  until  they  are  paid  at  a 
higher  price  than  the  purchase- money,  by  the 
Government  or  the  person  who  is  liable  to  pay  the 
higher  rate ;  and  oat  of  the  money  they  receive 
eitiier  from  the  dividend,  or  from  the  redemption, 
or  from  the  sale  moneys,  they  divide  what  would 
be,  if  the  prospectus  had  been  carried  out,  cer- 
tainly a  very  large  profit  indeed,  amongst  the 
mbscribera.  The  people  who  iaaned  this  pro- 
spectus made  no  mistake  as  to  what  they  intended 
to  do.  They  talk  of  profits  as  profits  from 
banning  to  end,  and  tell  you  how  they  are  going 
to  divide  the  profits.  There  is  no  concealment, 
•nd  there  is  no  pretence  of  the  company  being 
founded  for  any  philanthropic  or  charitable  par> 
pose,  or  for  the  promotion  of  science  or  art,  or 
Baything  save  and  except  the  obtaining  of  large 

fnflt  for  the  association  by  the  means  aforesaid, 
should  have  thought  the  question  was  abso- 
lutely unarguable  had  it  been  atated  without  any 
dedsntion.  Then  I  waa  referred  to  the  deed.  It 
wsB  supposed  that  the  deed  would,  in  some  way 
or  other,  help  the  plaintifTs  case.  I  find  nothing 
in  the  deed  to  contradict  the  terms  of  the  pro- 
spectus. In  fact  it  carries  it  out  more  fully.  It 
recites  that  the  trustees  had  already  received  a 
veiy  large  sum  of  money  in  stocks  und  shares, 
ana  that  they  intend  to  issue  the  certificates  and 
so  forth  ;  and  it  then  declares  that  the  trustees 
shall  hold  the  trust  fund  on  the  trusts  of  these 
preaenta,  and  it  aaya  that  the  "  trust  funds  and 
ncnrities  shall  be  applied  in  payment  in  the  first 
instance  of  a  per  centage  of  1^  per  centum  upon 
the  nominal  amount  of  the  said  trust  funds 
and  securities,  and  of  any  increase  thereof 
from  time  to  time,  under  a  contract  which 
the  tnstees  have  entered  into  for  the  dis- 
disTge  of  all  the  preliminary  expenses  atten- 
dant upon  the  formation  of  tfae  trust  (inclnaive  of 
any  commission  on  the  original  purchases),  stamps, 
advertisements,  legal  expenses,  and  all  other 
diargee,  and,  subject  thereto,  hy  and  in  the  dis- 
cretion of  the  trustees  in  the  purchase  of  se- 
ouities  of  the  same  or  like  kind  and  description 
as  tboae  mentioned  in  the  first  schedule  hereto, 
provided  that  not  more  than  one-tenth  part  of  the 
whole  capital  fund  for  the  time  being  subject  to 
the  trusts  hereof  shall  at  one  time  be  invested  in 
or  upon  the  same  securities."  Now  I  am  going  to 
read  the  desoiiptions  of  stock,  for  it  is  as  well  to 
know,  with  reference  to  this  alleged  breach  of 
trust,  what  the  stocks  are.  HSis  Lordship  read 
the  list,  which  consisted  of  Egyptian,  Turkish, 
Spuiab,  and  Taxions  South  American  govem- 


)  ment  loans  and  mortgage  bonds  of  certain  North 
American  railways,  and  similar  investments.]  I 
have  read  every  one  of  them,  because  it  is  useful 
to  recollect  what  they  are  when  one  comes  to 
consider  the  construction  of  another  section, 
wbioh  I  waa  told  merely  referred  to  securities 
something  like  Exchequer  Bonds.  The  trustee* 
are  to  invest  the  moneys  in  the  purchase  ol 
aecuiities  "  of  the  same  or  the  like  kind  and 
description."  I  think  that  is  not  quite  an  ordinary 
trust  tor  investment,  such  as  we  should  expect  te 
find  in  a  settlement,  as  was  suggested  to  me  by 
Mr.  Chitty  in  argument.  Then  paragraph  3  A 
the  trust  deed  states :  "  The  annual  produoe  of 
the  said  trust  fund  and  securities,  and  all  moneya 
arising  in  respect  of  any  of  such  trust  funds  and 
securities,  or  any  trust  funds  or  securities  for  the 
time  being  shall  be  applied  in  manner  following : 
First,  in  payment  ol  brokerage  or  commission 
on  the  purchase  and  sale  of  aecurities  from  time 
to  time,  and  then  in  payment  of  any  sum  or  sums 
not  exceeding  the  amount  of  half  per  centum  upon 
the  nominal  amount  of  capital  from  time  to  time 
sttbsoribed  in  manner  aforesaid,  and,  subject  to 
the  trusts  of  these  presents,  in  discharge  of  all 
expenses  of  the  arrangement  of  the  tnist  during 
the  preceding  year,  including  all  remuneration  te 
the  trustees,  committee,  actuaries,  and  auditors, 
salaries,  rent  of  offices,  &c.,  and  the  banker's 
commission  for  payments  of  dividends  and  re- 
demptions ;  secondly,  in  setting  apart  as  a  reserve 
or  guarantee  fund  to  be  applied  for  the  purpoaes 
hereinafter  mentioned,  a  aam  equal  to  half  per 
centum  upon  the  amount  of  the  nominal  capital 
for  the  time  being  subject  to  the  truata ;  thirdly, 
when  and  ao  aoon  as  any  certificates  shall  have 
been  drawn  and  converted  into  preference  dividend 
bonds,  in  payment  of  interest  to  the  holders  of 
such  bonds  at  the  rate  of  22.  per  centum  per 
annum  half-yearly  as  herein  mentioned  ;  fourthly, 
in  payment  of  interest  at  the  rate  of  61.  per  centum 
per  annum  on  the  amount  of  the  outstanding  cer- 
tificates for  the  time  being,  to  the  holders  thereof  for 
tfae  time  being,  half  yearly  as  herein  mentioned ; 
fifthly,  in  payment  by  way  of  bonns  to  the  holders 
of  such  and  so  many  of  the  said  certificates  as 
shall  be  drawn  each  year  for  conversion  into  pre- 
ference dividend  bonds,  of  the  surplus  profit  (if 
any)  of  the  year  which  shall  remain  after  making 
the  payments  aforesaid  up  to  but  not  exceeding 
8^  per  centum  upon  the  said  nominal  capitii 
for  the  time  being ;  aixthly,  in  payment  by  way  of 
further  bonus  to  the  holdera  of  auch  and  so 
many  of  the  aaid  certificates  as  ahall  be  drawn 
for  conversion  into  preference  dividend  bonds  each 
year  of  the  difference  of  interest  upon  the  prefer- 
ence dividend  bonds,  and  in  the  outstanduig  certifi- 
cates ;  seventhly,  in  the  redemption  in  the  order 
of  their  date  and  issue  of  the  preference  dividend 
bonds  out  of  surplus  profits  in  excess  of  8^  per 
centum  (if  any)  at  the  rate  of  200Z.  for  every 
1001.  bonds,  so  as  to  extinguish  the  same  for  the 
benefit  of  the  holdera  of  the  remaining  bonds 
and  certifioatea  (if  any)."  Now,  I  pause  tnere  for 
a  moment,  becanae  I  want  to  see  what  the  position 
of  the  holders  of  the  certificates  ia,  and  what 
their  righta  are.  It  is  clear,  as  I  read  it,  and  as 
I  shall  show  presently,  that  they  are  entitled  to 
have  the  certificates  drawn.  Now  how  P  Clause 
8  is  this :  **  The  certificates  to  be  converted  into 
preference  dividend  bonds  in  each  year  shall  be 
selected  by  lot  in  the  presence  of  a  notary  public. 
Digitized  by  VjVJVJV  IC 


246->yoLZI...N.  &] 


THE  LAW  TIMES. 


[Apia  IS,  1S79. 


Chak.  DlT.] 


SlKBS  ».   BSAJX)]!. 


[Gh&x.Dit. 


and  the  preference  dividend  bonds  issaed  in  lien 
thereof  shall  be  nambered  in  the  order  in  which 
the  certificates  in  respect  of  which  they  shall  be 
issued  were  drawn.  The  selection  shall  be  made 
in  the  month  of  December  ef  each  year  at  twelve 
o'clock  at  noon  on  snch  day  and  at  such  place  as 
the  trasttee  shall  appoint,  notice  thereof  beinf; 
given  in  three  London  daily  papers  at  least  one 
week  previonsly,  and  any  holder  of  a  certificate 
mayattend  and  the  first  selection  shall  be  made 
in  Dec.  1873.  The  tmstees  or  trustee  pre- 
sent on  each  snch  selection  shall  superintend  the 
selection  by  lot,  and  the  result  of  snch  meeting 
for  selection  shedl  be  recorded  in  a  book  kept  for 
that  purpose,  which  shall  be  open  for  the  in- 
spection of  the  holders  of  certificates,  and  shall 
also  be  advertised  in  the  three  London  daily 
papers  not  later  than  two  days  after  the  aotuaJ 
seieotion  (if  not  a  Sunday),  and  for  three  days  in 
the  following  week.  Ninthly,  if  any  holder  of  a 
oertifioate  Boall  so  require,  the  notary  public 
present  at  such  selection  shall  make  a  statutory 
declaration  of  the  result  of  such  selection  by 
lot."  And  then  the  oertifioate  is  to  oease  to  bear 
interest,  and  the  holder  is  to  get  a  bond  and  a 
bonus  as  welL  As  I  said  before,  not  intending 
to  decide  the  point  becaase  it  has  not  been 
argued,  but  stating  my  opinion  so  far  as 
I  onght  to  state  it,  that  is  a  lottery, 
and  illejral  under  the  Lottery  Act.  The  holders 
of  certificates  are  persons  who  subscribe  money  to 
be  invested  in  funds  which  are  to  be  divided 
amongst  them  by  lots,  and  divided  unequally — 
that  is,  the  persons  who  g^t  the  benefit  of  the 
drawings  get  a  bond  bearing  interest  and  a  bonus 
which  gives  them  different  advantages  from  the 
persons  whose  bonds  are  not  drawn,  and  it  depends 
npon  chance  which  gets  the  greater  or  the  least 
advantage.  It  is,  therefore,  a  subscription  by  a 
nnmber  of  persons  to  a  fund  for  the  purpose  of 
dividing  that  fond  by  chance  unequally  amongst 
them.  If  that  is  not  a  lottery,  it  is  very  difficult, 
at  all  events,  to  understand  what  a  lottery  is.  It 
is  called  a  division  by  lot,  and  that  is  to  be  done  in 
the  ordinary  way  by  chance,  and  the  benefits,  as  I 
said  before,  are  unequal ;  and  if  that  is  so,  the 
scheme  is  ^legal  on  that  ([^unil  as  well  as  on  the 
ground  which  nas  been  argued.  Then  there  is  a 
provision  in  clause  7,  which  is  probably  one  that 
was  wanted  to  provide  for  some  of  these  funds 
failing.  The  subscribers  to  that  scheme,  although 
evidently  of  a  sanguine  temperament,  were  not  so 
■anguine  as  not  to  see  that  some  or  other  of  these 
governments  might  omit  the  ceremony  of  paying 
their  dividends,  and  consequently  in  the  7th  clause 
we  find  this.  "  If  in  any  year  the  annual  produce 
of  the  trust  funds  and  securities  and  all  profits 
arising  from  the  sale,  payment,  or  redemption  of 
any  snch  seoarities  shall,  after  payment  of  all 
expenses  as  aforesaid,  be  insufficient  for  payment 
of  interest  at  5  per  cent,  per  annnm  as  aforesaid 
on  the  nominal  amoant  of  the  said  preference 
dividend  bonds  for  the  time  being,  the  trustees 
may  apply  in  or  towards  making  good  the  defi- 
ciency the  whole  or  such  part  as  they  may  think 
fit  of  any  reserve  fund  then  existing,  and  the 
monevs  which  are  or  shall  so  become  available 
shall  be  divided  amongst  the  holders  of  such  pre- 
ference dividends  bonds  pari  paisti,  and  the  aefi- 
oiency,  if  any,  which  shall  then  exist  for  payment 
of  the  said  51.  per  centum  interest  shall  remain  as 
a  first  charge  upon  and  to  be  paii  out  of  the 


future  income  or  profit  of  the  said  trust  fund." 
And  then  there  is  a  farther  provision  as  to  out- 
standing secnrilaes  which  I  need  not  read.  Then 
there  is  the  12th  clause  as  to  what  is  to  become  of 
the  reserve  fund,  which  states  this,  "  The  reserve 
fond  and  all  annual  produce  and  all  moneys  arising 
from  the  profits  arising  from  the  sale,  payment, 
or  redemption  of  any  of  the  trust  funds  and 
securities  may,  if  the  trustee  shall  so  think  fit, 
until  the  same  shall  be  required  as  cash  for  the 
purposes  of  these  presents,  be  invested  in  the 
purchase  of  Grovernment  or  India  stocks  or  funds, 
Exchequer  bills,  or  any  other  easily  convertible 
secarities,  or  be  placed  at  a  deposit  account  in  the 
names  of  the  trastees  for  the  time  being  in  the 
Bank  of  England,  or  at  some  other  bank,  and  any 
interest  arising  from  such  interim  investment  shall 
be  dealt  with  as  part  of  the  annual  prodnoe  of  the 
trust  fund  and  securities."  It  was  argued  before  me 
on  that  clause,  that  they  were  only  entitled  under 
the  words  "  or  any  other  easily  convertible  secnii- 
ties,"  to  invest  in  something  like  Government  or 
India  stock  or  Excheqaer  bills.  Now,  the  word 
"  government  "  there  jidoes  not  necessarily  mean 
the  British  Government.  These  people  dealt  with 
all  sorts  of  governments  except  the  British 
Government — they  dealt  with  the  Government  of 
Egypt  and  the  Government  of  Spain.  It  does  not 
by  any  means  follow  that  they  meant  by  "  govern- 
ment anything  more  than  they  said — the  securi- 
ties of  some  government ;  and  in  the  next  place  I 
am  satisfied  that  "  or  any  other  easily  convertible 
securities"  cannot  be  restricted,  and  was  not 
intended  to  be  restricted.  It  meant  what  it  said ; 
and  everybody  knew  that  those  securities  men- 
tioned in  the  first  schedule,  as  regards  the  great 
bulk  of  them,  are  very  easily  convertible  indeed  ; 
in  fact,  the  more  depreciated  a  security  is  the  more 
easily  convertible  it  is,  generally  speaking,  although 
of  course  it  is  sold  for  a  much  smaller  sum.  Then 
the  16th  clause  says  :  "  None  of  the  securities  on 
which  the  trust  funds  shall  be,  from  time  to  time, 
invested,  shall  be  sold  or  otherwise  converted  into 
money  except  by  means  of  their  payment  or 
redemption,  unless  by  the  resolution  of  two-Uiirds 
of  the  trustees  present  at  a  meeting  of  the  trustees 
and  confirmed  at  a  special  meeting  of  the  trnstees 
called  with  express  notice  of  the  object,  at  whioh 
Uiere  are  present  not  less  than  three  trustees,  by  a 
resolution  passed  by  a  similer  majority  present  at 
such  meeting."  Then  the  17th  clause  is  this: 
"  The  produce  of  every  such  conversion  as  afore- 
said, and  the  deposits  (if  any)  forfeited  for  ntm- 
payment  of  the  amounts  to  be  paid  on  allotment 
shall  be  applied  in  the  same  manner  as  capital  ot 
moneys  arising  from  the  payment  or  redemption 
of  any  of  the  trust  funds  or  securities,  save  that 
any  profit  realised  on  such  sale  or  conversion  may 
be  treated  as  part  of  the  nominal  profits."  I 
think  that  is  all  1  need  read  of  the  trust  deed.  I 
now  come  to  the  allegations  affecting  Mr.  Lloyd. 
Mr.  Lloyd,  as  I  said  before,  retired  from  the  trust 
about  five  years  ago,  and  what  he  is  alleged  to 
have  done  is  this  :  that  he  and  the  other  trustees 
invested  the  reserve  fund  and  profits  in  specula- 
tive securities,  and  were,  in  consequence,  obliged 
to  sell  out  some  of  the  capital  securities  of  the 
trust  in  order  to  pay  the  coupons,  and  that  there 
has  been  a  loss  on  suoh  investments.  As  I  said 
before,  I  cannot  see  any  breach  of  trust  alleged 
there.  There  is  nothing  to  prohibit  specolative 
securities.    All  that   ia   required  ia,  thai   they 
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■boold  be  easily  convertible ;  and  ib  is  not 
alibied  that  these  were  not  easily  oonrertible. 
Then  it  is  also  stated  that  as  a  resnlt  of 
these  salea  and  uouversions  there  has  been 
a  loss  to  the  trust  of  about  24,0001.  ITow, 
the  observation  I  made  apon  that  daring 
the  argnment,  and  which  I  repeat  is,  that  there  is 
no  clear  alle^tion  of  breach  of  trast.  That  loss 
may  have  arisen  by  dealings — that  is,  by  had  in- 
Tsstmenta ;  but  it  by  no  means  follows  that  they 
wen  made  by  sales  nnder  the  16th  clanse ;  they 
may  have  been  investments  made  within  the 
exception.  I  do  not  want  to  imagine  as  a  &et 
that  they  were ;  but  the  allegation  does  not  come 
within  the  prohibition  of  the  deed.  I  should 
guess  they  were  wiihin  the  exception;  but  on 
demurrer  the  court  must  not  guess.  The  plain- 
tiff must  make  an  allesation  which  is  dear.  That 
is  a  narrow  ground  to  take;  bat  I  notice  it 
because,  as  I  may  give  leave  to  amend,  I  ought  to 
pmnt  oat  that  the  plaintifTs  allegatioQB  are  not 
■nch  as  on  demurrer  would  entitle  him  to  com- 

ein  of  anybody,  least  of  all  of  a  person  who  is  no 
ger  a  trustee.  Kow  that  being  so,  of  course  T 
oaght  to  allow  the  demurrer,  unless  the  plaintiff 
is  entitled  to  some  relief  against  Mr.  Lloyd, 
assuming,  as  I  do  now,  that  the  contract  is  illegal 
either  on  one  or  both  the  grounds  I  have  moi- 
tioned.  It  is  said  that  even  in  that  case  the  plain- 
tiff can  have  some  relief;  I  do  not  think  he  can. 
Mr.  Lloyd  has  no  longer  any  part  of  the  trust 
fund  in  his  possession.  It  is  admitted  that  he 
has  retired.  He  is  not  alleged  to  be  a  certificate 
holder,  or  to  have  anything  to  do  with  them,  or 
wi^  disiribnting  the  actual  remaining  trust 
fonds.  He  is  not  wanted  for  any  such  purpose. 
All  he  is  wanted  for  is  to  make  him  liable  for  a 
snppoaed  breach  of  trust  in  dealing  with  the  trust 
fand — that  is,  to  make  him  liable  for  not  having 
invested  moneys  under  an  illegal  contract,  and 
kept  them  intact  when  invested.  His  answer  is 
veiy  simple.  The  claim  is  in  substance  to  make 
him  liable  in  damages  for  breach  of  the  illegal 
oontract ;  and  that  cannot  be  done.  It  was  tried 
in  anpunent  to  put  it  as  if  the  trust  fands  which 
had  Men  sold  out  had  been  the  actual  trust  funds 
d  the  plaintiff  and  transfeired  to  Mr.  Lloyd ; 
bat  that  is  not  so.  All  the  plaintiff  subscribed 
was  money,  and  the  trust  fund  arose  out  of  the 
ille^  oontract.  Part  of  the  illegal  contract  was 
to  invest  the  money  in  this  very  trust  fand,  so 
that  it  is  neither  more  nor  less  than  what  I  l^ve 
stated,  namely,  an  attempt  to  make  a  man  liable 
in  damages  for  breach  of  an  illegal  contract, 
which  cannot  be  done.  Kow  I  must  refer 
to  several  aathorities  to  show  that  the  chum  can- 
not be  maintained.  It  may  be  maintained  agfunst 
persons  other  than  Mr.  Lloyd ;  but  that  I  do  not 
care  about.  I  Bup;geBt,  for  the  oonfiideration  of 
the  jj^aintiff's  advisers,  that  if  they  think  of  main- 
taining it  asainst  any  other  person,  they  must 
Tery  mateiiaUy  alter  the  frame  of  their  statement 
of  claim.  Aocording  to  my  opinion,  it  cannot  be 
maintained  in  this  shape,  that  iH,  to  have  the 
tnists  of  the  deed  administered.  Whether  or  not 
itwoald  be  maintained  on  the  assumption  that 
the  trusts  are  not  to  be  carried  on,  but  that  the 
defendants  are  to  be  enjoined  from  carrying  on 
•ny  f nrtfier  trusts,  or  so-called  trusts,  and  ordered 
to  divide  what  remains  of  the  property  among  the 
nbacriben,  I  do  not  say  ;  but  if  it  could  be  uain- 
tiinedvtall,  it  could  oiUy  be  maintained  upon 


some  such  groand  as  that.  Now,  the  authorities 
on  the  subject  seem  to  be  quite  plain,  when  you 
come  to  examine  them.  They  are  really  to  this 
effect,  that  yon  cannot  ask  the  aid  of  a  court  of 
justice  to  carry  oat  an  illegal  oontract ;  bat  where 
the  contract  is  actually  at  an  end,  or  is  put  au  end 
to,  the  court  will  interfere  to  prevent  those  who 
have  obtained  money  belonging  to  other  persons 
under  the  contract  on  th^  representation  that  the 
contract  was  legal,  from  keeping  that  money. 
Now,  in  the  cases  that  were  referred  to,  the  first 
to  be  noticed  is  a  decision  of  Sir  W.  Grant: 
(Thomson  t.  Thomson,  7  Vesey,  p.  470.)  He  says, 
"  The  defence  is  very  dishonest,  bat  in  all  illegal 
contracts  it  is  against  good  faith  as  between  the 
individuals  to  take  advantage  of  that.  A  man 
procures  smuggled  goods  and  keeps  them,  but 
refuses  to  pay  for  them.  So  in  the  underwriter's 
case,  an  insurance  contrary  to  the  Act  of  Parlia- 
ment, the  brokers  had  received  the  money,  and 
refused  to  pay  it  over,  and  it  could  not  be  re- 
covered. No  matter  who  complains  of  it,  the 
thing  is  illegal.  You  have  no  claim  to  this  money, 
except  through  the  medium  of  an  illegal  agree- 
ment, which,  according  to  the  decisions,  you  can- 
not support."  Now,  I  apply  that  exactly  here. 
You  have  no  claim  against  Mr.  Lloyd  to  compel 
him  to  make  good  the  loss,  except  through  the 
medium  of  the  illegal  agreement,  the  contract 
which  was  alleged  to  be  entered  into  to  dispose  of 
the  fund  in  some  other  manner.  There  is  a  distinc- 
tion drawn  and  illustrated  by  two  cases,viz.:  Tenant 
V.  Elliott  (1  Bos.  4  Puller,  3),  and  Farmer  v.  Butsett 
(Ibid.  296)  both  of  which  oases  are  of  a  totally 
different  character.  That  distinction  arises  where 
the  illegal  contract  is  at  an  end ;  but  althouj^  the 
party  could  not  have  been  forced  to  pay  under  the 
illegal  contract,  he  actually  paid  it  to  a  third 
person — and  that  third  person  could  not  set  up  the 
illegality  of  the  contract,  having  received  the  money 
for  the  use  of  the  plaintiff :  that  is  Tenant  v.  EUioit. 
The  case  of  farmer  v.  BtuseU  was  a  similar  case.  The 
case  was  a  very  odd  one.  The  contract  was  alleged 
to  be  an  illegal  one,  because  the  goods  carried  were 
said  to  be  known  to  the  carriers  to  be  counterfeit 
halfpence,  and  therefore  the  whole  thing  they 
said  was  on  the  contract  to  carry ;  but  it  was 
decided  against  that  contention  because  the 
money  had  been  paid  over  at  Portsmouth  for  the 
carriage,  and  it  was  held  that  the  defendant  could 
not  retain  the  money ,  on  the  ground  that  it  was  upon 
the  same  principle  as  Tenant  v.  Elliott.  A  similar 
point  came  before  Lord  Cottenbam  in  Sharp  t. 
Taylor  (2  Fhill.  801) ;  there  was  a  question  as  to- 
whether  certain  sums  of  money  earned  contrary 
to  the  Bnglish  Navigation  Laws  could  be  kept  by 
the  defendant.  He  says  (p.  817),  "  Bat  the  answw 
to  the  objection  appears  to  me  to  be  this,  that  the 
plaintiff  does  not  ask  to  enforce  any  agreement 
adverse  to  the  provision  of  the  Act  of  Parliament. 
He  is  not  seeking  compensation  and  payment  for 
an  illegiil  voyage;  that  matter  was  disposed  of 
when  Taylor  received  the  money ;  and  the  plaintiff 
is  no'w  only  seeking  for  payment  of  his  share  of 
the  realised  profit.  The  violation  of  law  sug- 
gested was  not  any  fraud  upon  the  revenue  or 
omission  to  pay  what  might  be  due;  but  at  most 
an  invasion  of  a  parliamentary  provision  supposed 
to  be  beneficial  to  the  shipowners  of  this  conntiy; 
an  evil,  if  any,  which  must  remain  the  same, 
whether  the  freight  be  divided  between  Sharp  and 
Taylor    according    to    their    shares    or    remain 
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altogether  in  the  hands  of  Taylor."  Of  coarse, 
that  obBerration  does  cot  apply  where  you  seek 
to  enforce  a  transaction  which  is  illegal.  Then  he 
goes  on  to  say,  "  As  between  these  two,  can  this 
sapposed  evasion  of  the  law  be  set  up  as  a  defence 
by  one  against  the  otherwise  clear  title  of  the 
other  P  In  this  particular  aoit,  can  one  tenant  iu 
common  dispute  the  title  common  to  both  P  Can 
one  of  the  two  partners  possess  himself  of  the 
property  of  the  firm  and  be  permitted  to  retain  it  if 
be  can  show  that  in  realising  it,  some  provision  in 
some  Act  of  Parliament  has  been  violated  or 
neglected  P  Can  one  of  two  partneis  in  any 
import  trade,  defeat  the  other  by  showing  that 
there  was  some  irregalaritv  iu  passing  the  goods 
through  the  Custom^onse  r  The  answer  to  this,  as 
to  the  former  case,  will  be  that  the  transaction 
allesed  to  be  illegal  is  completed  and  closed,  and  will 
not  oe  in  any  manner  affected  by  what  the  court  is 
asked  to  do,  as  between  the  parties."  I  must  say, 
■peaking  with  some  hesitation,  as  I  always  do  of 
any  jadgment  of  Lord  Cottenham's.  that  that 
seasoning,  to  my  mind,  is  inoonclusive  and  nn- 
■atisfaotory.  The  notion  that,  because  a  trans- 
action is  closed,  therefore  a  court  of  equity  is 
to  interfere  in  dividing  the  proceeds  of  the  illegal 
transaction,  is  not  only  opposed  to  principle,  but 
to  authority ;  and  to  authority  in  the  well-known 
case  of  the  highwayman,  where  a  robbery  had  been 
effected,  and  one  highwayman  sued  for  a  division 
of  the  proceeds  of  toie  robbery.  There,  of  course, 
it  would  be  answered  that  the  transaction  was 
complete.  So  in  the  case  he  puts,  of  one  of  two 
partners  engai^  in  merchant  trade  ;  as  I  read  it, 
he  meant  smuggling  goods.  If  two  persons  ^o 
partners  as  smugglers,  can  one  maintain  a  bill 
against  the  other  to  have  an  account  of  the 
Bmnggling  transaction  P  I  should  sav,  certainly 
not.  It  18  not  sufficient  to  say  that  the  transac- 
tion is  concluded.  If  the  partnership  was  for  the 
purpose  of  smuggling,  that  is  an  illegal  contract; 
the  court  cannot  maintain  it,  and  will  not  lend 
its_  aid  at  all  to  it.  The  reason  given  is  not  suf- 
ficient, and  I  should  answer  it,  not  as  Lord  Gotten- 
ham  does,  in  the  affirmative,  but  in  the  negative. 
I  do  not  say  that  that  at  all  affects  the  authority 
of  Shan)  V.  Taylor  as  it  stands ;  but  I  think  it 
does  affect  very  much  the  dicta  which  I  have 
lead,  and  that  is  the  reason  I  have  read  them.  It 
is  no  part  of  the  duty  of  a  court  of  justice  to  aid 
either  in  carrying  out  an  illegal  contract,  or  in 
dividing  the  proceeds  arising  from  an  illegal  con- 
tract between  the  parties  to  that  illegal  contract. 
In  my  opinion,  no  action  can  be  maintained  for  the 
one  purpose  more  than  for  the  other.  I  gave  an 
illustration  which  occurred  in  my  own  practice 
in  early  life.  One  partner  in  a  gaming  house 
sued  the  other  partner  for  an  account  of  profits. 
It  did  not  come  on  for  hearing,  because  the  plain- 
tiff thought  better  of  it ;  and  I  am  satisfied  that  if 
it  had  come  on,  the  bill  could  not  have  been  main- 
tained. Still  the  assertion  of  the  bill  was  that  the 
gaming-hou'se  had  been  closed,  and  the  plaintiff 
asked  for  an  account  on  that  footing.  Lord  Gotten- 
ham  (^oes  on  to  say :  "  Do  the  authorities  negative 
this  view  61  the  caseP  The  difference  between 
enforcing  illegal  contracts  and  asserting  title  to 
money  which  has  arisen  from  them,  is  distinctly 
taken  in  Tenant  v.  EUiott  and  Fanner  v.  BMSseU, 
and  recognised  and  approved  by  Sir  William 
Grant  in  Thornton  v.  Thomson."  Yes,  but  not  in 
that  way;  I  have  already  explained  what  those 


cases  were.  They  were  not  cases  in  which  one 
of  the  two  parties  to  the  illegal  contract  sought 
to  recover  from  the  other  a  share  of  the  proo^ds 
of  the  illegal  contract.  Then  he  goes  on  to 
distinguish  that  case;  and  probably  that  will 
distiuguish  it  from  cases  which  would  be  open  to 
exception  on  the  ground  of  criminality.  Those 
are  all  the  anthorities  to  which  I  think  it  is  neces- 
sary to  refer.  I  think  the  principle  is  clear  that 
you  cannot  directly  enforce  the  contract,  and  you 
cannot  ask  the  court  to  assist  ^ou  in  carrying  it 
out.  Neither  can  you  enforce  it  indirectly ;  that 
iBi  by  getting  damages  or  compensation  for  the 
breach  of  it,  or  compensation  from  the  persons 
taking  the  profits  realised  from  it.  It  does  not 
follow  that  yon  cannot  in  some  cases  recover 
money  paid  over  to  third  persons  by  means  of 
the  contract,  or  that  yon  cannot  in  other  cases 
obtain  even  from  the  parties  to  the  contract 
moneys  which  they  have  become  possessed  of  by 
representations  that  the  contract  was  legal,  ana 
which  belonged  to  the  persons  who  seek  to  recover 
them ;  but  I  think  there  is  no  pretence  for  saying 
that  the  contract  will  in  any  way  be  enforced  or 
aided  by  a  court  of  law  or  equity,  and  therefore  I 
feel  bound  to  allow  this  demurrer. 

Solicitors:  Hargrove  and  Co.;  FaUhful  and 
Owen.  

Thunday,  Feb.  27. 
(Before  Bacok,  V.C.) 
BBCWirniG  v.  Baldwik.  (a) 
Ouarantee — Continuing  teetirUy — Appropriation — 
LiahUity  of  guarantor's  ettaie — Bank  book*— 
Ouirrent  a«eowU. 
In  May  and  Odt.  1868  two  guoranlee*  for  lOOOL 
each  were  signed  by  the  testator  in  the  action  Ofitd 
other  persons,  dirdtors  of  a  eomvany,  reqiieiHttg 
a  bank  to  aeeeot  their    agents    bills    to  that 
amount.  The  bills  drawn  by  the  company'*  agent 
were  aeeorditigly  accepted,  and    the  tnoneiy  so 
advartMd  was  debited  to  the  aeeount  of  the  com- 
pany.   Payments  in  and  drawings  out  were  from 
time  to  time  made  by    the  company,  and  in 
Aug.  1870,  when  the  testator  diM,  there  wtu* 
balance  of  over  1600L   du«  to    the   bank.    No 
accounts,  other  than  the  bank  books,  had  been 
rendered.    The  company  went  intn  liquidaiUm, 
and  the  testator's  co-guarantors  were  unable  to 
pay.     Upon  on  applteoiion  by  the  bank  to  prove 
against  the  testator's  estate  for  the  16001.,  on  (he 
security  of  the  gtMrantees, 
HM,    that    the   guarantees    were   a   eonti»»inj 
security,  amd  Outt  the  bank  were  entUled  to  prove 
against  the  testator's  estate  for  the  balance  due 
to  them  at  his  deaOi  with  interest  at  4  per  cant 
yrotn  that  time. 
The  City  Disoonnt  Company  v.  McLean  (30  L.  T.  ■ 
Bep.  N.  8.  883;  L.  Bep.  9  C.  P,  692)foUowed. 
Kinnaird  v.  Webster  (39  L.  T.  Bep.  J/l  S.  494; 
L.  Bep.  10  Ch.  Din.  139}  observed  upon. 
Ajmoubned  bxtkuons. 

This  was  an  application  on  behalf  of  Messrs. 
CunliSes,  Brooks,  and  Co.,  bankers,  for  leave  to 
come  in  and  prove  as  creditors  against  the  estate 
of  one  Edward  Booth,  the  testator  in  the  cause, 
for  the  sum  of  16051. 18«.  6d.  with  interest  thereon 
from  the  18th  Aug.  1870.  being  the  date  of  the 
testator's  death,  at  51.  per  cent,  per  annum. 

(a)  Beported  by  W,  Cowcll  I)»ixa,  Ssq.,  Buriitar-atXm. 
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This  claim  waa  based  apon  two  gnarantees,  the 
firn  of  which  waa  dated  trie  15th  May  1868,  and 
was  as  follows : 

Gentleman, — ^We  request  yoa  to  accept  the  drafts  of  Hr. 
Willuun  Perfect  LooKwood  in  yonr  Xondon  lionee  of 
Brookes  and  Go.  at  aixi^  days  agat  to  the  extent  of  lOOOI. , 
and  we  undertake  to  provide  you  with  funds  to  meet  such 
acceptances  before  maturity. 

This  wag  addressed  to  Messrs.  Canliffes,  Brooks, 
and  Co.,  and  was  signed  by  the  testator  Edward 
Booth  and  three  other  persons.  The  second 
gnarantee  was  also  addressed  to  Messrs.  Can- 
cliffes.  Brooks,  and  Co.,  and  was  signed  by  the 
testator  and  two  other  persons  ;  it  was  dated  the 
18th  Aog.  1868,  and  was  as  follows : 

Dear  Sirs, — ^In  consideration  of  your  accepting  the 
drafts  of  ISi.  W.  P.  I.ockwood  on  yourselves  to  the 
extent  of  lOOOt.  further,  we  undertake  to  provide  you 
with  funds  to  meet  such  acceptances  before  maturity. 

Mr.  W.  F.  Lockwood  was  the  agent  of  the 
Canadian  and  North- West  Land  Mining  Company, 
(Limited),  and  the  testator  and  his  co-gnarantors 
were  directors  of  this  company,  and  the  above 
gnarantees  were  admittedly  eiven  in  connection 
with,  and  for  the  purposes  of,  the  company.  On 
the  foith  of  these  gnarantees  Messrs.  CnnlifEes, 
Brooks  and  Co.  accepted  Lockwood's  drafts,  and 
debited  the  amoonts  so  paid  by  them  from  time 
to  time  to  the  account  of  the  company,  who  also 
banked  with  them.  At  the  end  of  the  year  1868 
the  balance  dne  to  Messrs.  Cunliffes,  Brooks  and 
Co.  on  the  company's  account  was  17751.  is.  &d. 
This  balance  flnctnated  from  time  to  time  in  con- 
seqaence  of  the  payments  in  and  drawings  out  by 
or  on  behalf  oi  the  company,  and  on  the  18th 
of  Aug.  1870,  the  time  of  the  testator's  death, 
there  was  a  balance  of  1605!.  18«.  6(2.  owing  to 
Messrs.  Cnnliffes  and  Co.  No  account,  other 
thaa  the  passbook,  had  ercr  been  rendered,  and 
the  only  evidence  as  to  the  dealings  in  question 
and  the  fluctuations  of  the  balance  were  the  bank 
books.  The  facts,  however,  were  admitted.  The 
company  being  now  in  liquidation,  and  the  tes- 
tator's co-guarantors  being  unable  to  pay,  the 
present  application  for  leave  to  prove  against  the 
testator's  estate  for  the  balance  owing  at  his 
death  was  now  made  on  behalf  of  Messrs.  Cunliffe, 
Brooks  and  Go. 

Everitt  for  the  summons. — ^The  two  guarantees 
constitute  a  continning  security.  The  presumption 
arising  from  the  rule  in  Clayton' »  case  (1  Mer. 
605)  may  be  rebutted  by  circumstances ;  and  there 
baa  been  nothinf;  amounting  to  an  appropriation 
in  these  transactions.  The  City  Diseount  Company 
{Limited)  ▼.  McLean  (30  L.  T.  Bep.  N.  S.  883;  L. 
Bep.  9  0.  F.  692)  is  a  distinct  authority  in  our 
&Toiir,  and  nuder  that  we  are  entitled  to  prove 
agunst  the  estate  of  the  testator  on  these  letters 
wnich  were  continuing  guarantees  at  his  death. 

SuKMstcn,  Q.C.  and  F.  C.  J.  Millar  for  the 
infant  plaintiffs  and  the  executors. — These  guaran- 
tees were  given  only  to  secure  the  moneys 
•dvanced  on  Lockwood's  bills.  The  entries  in  the 
bank  books  since  the  payment  of  these  bills  must 
be  taken  to  show  that  funds  of  the  guarantors  in 
the  bands  of  the  hankers  have  been  appropriated 
to  meet  these  payments.  The  rule  in  Clayton's 
«(Me  is  S4>plicable  here.  The  guarantee,  too,  was 
not  intenoiedto  be  a  continuing  guarantee.  In  Be 
Medewe't  TrasU  (26  Beav.  588)  the  words  of  the 
gnaiantee  appear  more  like  a  continuing  security 
uwn  the  present,  and  yet  they  were  held  not  to 


create  a  continuing  security  for  the  floating 
balance.  Kinnaird  v.  Webster  (39  L.  T.  Eep.  N.  S. 
494 ;  L.  Rep.  10  Ch.  Div.  139)  and  Melville  v. 
Hoden  (3  B.  &  Aid.  593)  are  in  favour  of  this 
guarantee  being  satisfied  by  appropriation.  The 
City  Discount  Company  v.  McLean  (supra)  is  not 
applicable — it  was  decided  upon  very  special  cir- 
cumstances. The  guarantee  in  that  case  was  a 
covering  guarantee  that  was  to  remain  in  opera- 
tion for  two  years ;  here  the  guarantee  was  first 
a  simple  guarantee  for  1000!.  and  then  another 
guarantee  is  given  for  a  further  sum  of  1000!.,  and 
upon  those  acceptances  being  paid  there  is  an  end 
of  the  guarantees. 
E.  8.  Ford  for  creditors  who  were  plaintiffs. 

Bacon,  T.C. — I  have  heard  no  satisfactory  dis- 
tinction drawn  between  this  case  and  the  case  of 
The  Ciiy  Discount  Company  Limited  v.  McLean 
(30  L.  f.  Bep.  N.  S.  883;  L.  Bep.  9  C.  P.  692). 
The  terms  of  these  gnarantees  which  were  given 
to  the  bankers  are  distinct  enough.  Lockwood 
had  certain  relations  with  the  company,  which, 
however,  it  is  not  necessary  to  take  mto  oon- 
sideration  now,  and  had  occasion  to  draw  from 
time  to  time  unon  the  compuiy's  bankers,  appa- 
rently sometimes  in  his  individual  capacity,  but 
as  it  is  admitted  always  as  agent  of  the  company ; 
as  a  security  for  these  drawings,  the  guarantees 
were  given ;  and  there  is  no  valid  distinction 
between  such  a  transaction  as  this  and  what  was 
done  in  The  City  Discount  Company  v.  McLean 
{titpra),  where  a  mortgage  was  given.  The  matter 
must  be  considered  as  distinct  as  if  Lockwood  had 
never  had  any  transactions  with  the  Canadian 
Company  but  only  with  the  bankers.  All  the 
advances  made  by  the  bankers,  and  all  the  pay- 
ments into  the  bank,  whether  on  behalf  of  the 
company  or  not,  are  carried  in  the  bank  books 
into  one  general  account,  but  that  of  itself  is 
no  appropriation.  The  words  in  the  second 
guarantee,  "  to  the  extent  of  1000!.  further,"  are 
an  indication  that  the  guarantee  was  a  continuing 
security,  and  I  am  satisfied  from  the  manner  in 
which  the  aocount  was  kept  that,  as  in  the  City 
Discount  Company  t.  McLean  {supra)  it  was  not 
the  intention  of  the  parties  that  the  advances 
nnder  the  guarantee  should  be  considered  as 
satisfied  by  the  items  of  credit  in  the  account, 
and  that  therefore  the  rule  in  Clayton's  case  (u&t 
sup.)  does  not  apply.  The  case  of  Kinnaird 
V.  Webster  (39  L.  T.  Kep.  N.  S.  494;  L.  Bep.  10 
Ch.  Div.  139),  which  has  been  referred  to,  was  of  a 
totally  different  kind ;  there,  upon  the  terms  of  the 
ooncraot  fairly  read  and  interpreted,  I  came  to 
the  conclusion  that  the  intention  of  the  parties 
was  that  only  if  enough  money  was  not  paid  in  by 
the  principal  debtor  was  the  guarantor  to  m 
looked  to  for  payment;  and  enough  money  did 
come  in.  In  that  case  I  decided  upon  the  terms 
of  the  letter  of  guarantee  which  were  peculiar.  I 
am  of  opinion  that  the  bankers  in  this  case  are 
entitled  to  come  in  and  prove  for  the  amount  now 
claimed ;  and,  as  it  is  a  commercial  debt,  it  must 
cany  interest  at  4  per  cent,  from  the  death  of  the 
testator. 

Solicitors :  W.  H.  Tatiam ;  RowUy,  Page,  and 
Rowley. 
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Thiwnday,  Feb.  27. 
(Before  Bacos,  V.C.) 
Shutt'b  Patekt  v.  Wabd  anb  Co.  (a) 
Vraeiice — Mode  of  trial — Judge  or  judge  and  jury 
— J««i««  of  fact  andquestiont  of  law — Bulee  of 
OouH  1875— Orier  XXXVL,  rr.  3  and  26. 
AeHon  eommeneed  in   the   Ohanotry  Diviaion  to 
reetrain    the    tale  of  good*   under   any    titU, 
intimating  that  tJie  artidet  *old  by  the  defen- 
dant* toere  manufactured  under  the  plaintiff"* 
paterU,  and  for  an  account  and  damages;  one 
inttance  of  an    alleged   im,proper    sale    given; 
istue  joined,  and  notice  of  trial  before  a  judge 
alone  given   by  the  plaintiffa ;   the   d^enda»tt* 
then   gcuie  notiee  under  Order  XXXVl.,  r.  3, 
that  iney  deeired  the  action  tried  before  a  judge 
and  *peeial  jury.    On  a  eummon*  by  the  plain- 
tiff* for  a  trial  of  the  action  before  the  judge  not- 
wiiMtanding  the  defendant*'  notice, 
Held,  that  a*  there  were  queetion*  of  law   to  be 
decided  beyond  the  one  *imple  ittue  of  fact  to  be 
eubmitted  to  a  jury,  it  wot  desiroAle  to  direct  a 
trial  without  a  jury,  and  that  the  defendant*  were 
therefore  not  entiOed  to  prevent  the  action  from 
b*ing  tried  in  the  mode  eeleeted  by  the  plaintiffs. 
AdjoubxeI)  sumxons. 

The  action  was  for  the  parpose  of  restraining 
the  defendants  from  selliDfc  dog  bisouibs  under 
the  title  of  "  Fibrine  Dog  Cakes,"  or  under  any 
other  title  tending  to  make  the  pablio  believe 
that  the  biscuits  sold  by  the  defendants  -were 
manufactared  under  Spratt's  patent,  of  which  the 
plaintiffs  were  the  registered  proprietors,  and 
also  claimed  farther  relief  in  the  way  of  account 
and  damages.  One  instance  was  specified  by  the 
plaintiffs  of  an  alleged  sale  by  the  defendants  of 
dog  biscuits  in  imitation  of,  or  under  the  name 
of,  the  plaintiff's  biscuits. 

A  statement  of  defence  had  been  delivered  and 
issue  ioined,  but  notice  having  been  given  by  the 
defendants  under  the  Bnles  of  Court  1875,  Order 
XXX YL,  r.  3,  that  they  desired  to  have  the  action 
tried  before  a  judge  and  a  special  jury,  the  plain- 
tiffs, who  Lad  set  down  the  action  for  trial  before 
the  Yice- Chancel] or,  took  out  a  summons  to  have 
this  action  tried  before  the  judge  before  whom  it 
had  been  set  down,  notwiihstanding  the  notice 
by  the  defendants  that  they  desired  the  action  to 
be  tried  before  a  judge  and  special  jury. 

Sir  .ET.  M.  Jackson,  Q.C.  and  Bauney,  tor  the 
plaintiffs. — ^There  is  only  one  issue  of  fact  raised 
on  these  pleadings,  which  can  bo  tried  just  as  well 
before  a  judge  as  before  a  jury.  In  We*t  r.  White 
(36  L.  T.  Rep.  N.  S. ;  L.  Bep.  4  Oh.  Div.  631),  the 
only  case  in  which  the  wishes  of  the  defendant 
have  been  acceded  to  as  against  the  wish  of  the 
plaiutiS,  there  were  four  distinct  issues  raised, 
and  issues  of  a  nature  which  a  jnry  were  the  most 
competent  to  deal  with ;  so  that  in  that  case  the 
defendant  had  manifestly  chosen  the  best  method 
of  trial.  In  our  case  there  is  only  the  one  simple 
issue,  but  there  are  other  questions  which  must 
be  submitted  to  the  court  which  a  jnry  canno* 
decide.  Under  Order  XXXVI.,  r.  26,  the  mode 
of  trial  is  is  the  discretion  of  the  judge;  we 
snbmit  that  under  the  circumstances  it  is  desirable 
that  this  action  be  tried  without  a  jury  in  the 
court  in  which  it  has  been  set  down  by  us.  They 
referred  to 

(a)  Baportod  bj  W,  Cowxu  Daviis,  Esq.,  Burister-at-Law. 


StrindtU  V.  Birmingham  Syniieate,  35  L.  T.  Bep. 

y.  a.  Ill :  L.  Eop.  3  Ch.  Div.  127 ; 
Pi'tlv  V.  Baylia,  36  L.  T.  Bep.  N.  S.296;  L.  Sep. 

5  Ch.  Div.  241 ; 
Bykes  v.  Firth,  W.  N.  Feb.  17,  1877  j 
JarUng  v.  Boyds,  W.  N.  Deo.  16, 1876 ; 
Dent  V.  8ov9nign  Ltfe  AMurane*  Company,  W.  K. 

Feb.  22, 1879. 

Bomer,  for  the  defendants. — Order  XXXVT., 
r.  3,  says  that  a  defendant,  if  he  gives  notice  in 
time,  "  is  entitled  to  have  "  the  action  tried  before 
a  judge  and  jnry,  subject  of  course  to  the  pro- 
visions of  the  subsequent  rules.  Rule  26  in  the 
same  order  says  a  judge  "  may,  if  it  shall  appear 
desirable,"  &o. ;  therefore  the  onus  is  on  the 
plaintiff  to  show  some  special  reason  why  the  de- 
fendant is  not  to  be  entitled.  I  rely  upon  Wett 
V.  While  (supra).  The  position  of  a  plaintiff  who 
can  select  bis  own  forum,  and  that  of  a  defendant 
who  is  brought  br  force  to  the  plaintiffs  forum,  is 
very  different ;  and  as  the  defendants  cannot  help 
coming  here,  there  ought  to  be  some  substantial 
and  special  reasons  shown  before  they  can  be 
deprived  of  their  pritr.d  facie  right  to  a  jury. 
There  are  no  special  reasons  given  here ;  there  is 
only  one  material  allegation  against  us,  and  that 
allegation  is  supported  only  by  one  instance  of  an 
alleged  improper  sale :  all  must  turn  on  what  took 
place  on  that  sale,  and  questions  as  to  the  credi- 
bility and  demeanour  of  the  witnesses  are  most 
settled  by  a  jury.  The  jury  will 
lide  the  issue  of  fact  which  is  between  us, 
and  after  their  finding  the  other  qnestioos 
will  be  argued  and  determined  by  the  judge. 
This  application  ought  not  to  be  acceded  to. 

Bacon,  Y.C. — No  donbt  the  clauses  in  the  Act 
which  have  been  referred  to  have  created  con- 
siderable difficulty,  and  it  is  possible  that  some 
verbal  critics  might  think  they  could  be  more 
distinctly  expressed;  but  such  as  they  are  we 
have  to  deal  with  them,  and  the  courts  have  been 
required  to  deal  with  them  on  various  occasions. 
Mr.  Bomer's  argument  is  that  the  statute  has 
conferred  upon  his  client  a  right  to  have  this  case 
tried  before  a  jnry.  The  statute  has  not  said  that, 
either  in  words  or  in  meaning.  What  the  statute 
says  is,  that  the  defendant  may,  upon  giving 
notice  within  four  days  from  the  time  of  the  ser- 
vice of  the  notice  of  trial,  or  within  such  extended 
time  as  a  court  or  a  judge  may  allow,  to  the  effect 
that  he  desires  to  have  the  issses  of  fact  tried 
before -a  judge  and  jury,  be  entitled  to  have  the 
same  so  tried.  That  is  not  what  he  has  done. 
He  has  given  notice  that  he  requires  to  have  this 
action  tried  before  a  judge  and  jury,  and  that  is 
the  thing  which  the  plaintiff  desires  to  interfere 
with.  The  notice  is  a  notice  requiring  that  this 
action  be  tried  by  a  judge  and  a  special  jury.  Mr. 
Bomer  has  convinced  me,  if  I  did  not  know  it 
before,  that  there  is  only  one  fbct  that  could  by 
possibility  be  tried  by  a  judge  and  jury — that  is, 
the  question  whether  on  the  day  mentioned,  or  on 
some  other  day,  biscuits  were  sold  by  the  defen- 
dant in  imitation  of,  or  under  the  name  of,  the 
plaintifl's.  That  is  the  single  fact.  Bat  that  is 
not  all  that  the  action  comprehends.  The  plain- 
tiffs allege  that,  having  obtained  a  patent,  or 
having  established  a  trade  of  a  particular  kind, 
and  designated  commodities  by  a  particular  name 
and  description,  they  find  that  right  which  tber 
have  acquired  by  that  usage  interfered  with 
by  the  defendant.  Am  I  going  to  send  that 
to  be  tried  by  a  jnryP    Is  that  fit  to  go  to  » 
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jaty?  On  the  oontnry,  it  is  eminently 
fit  to  be  tried  here.  I  quite  agree  with  Mr. 
Bomer  that  the  cxxirt  shoald  not  deal  with  this 
without  renaons,  nor  woald  I  deal  with  this  case 
or  any  other  case  without  reasons — reasons  at  all 
events  satisfactory  to  myself.  Bat  I  see  plainly 
on  this  record  that  there  are  qaestions  besides 
that  one  queation  of  fact  that  must  be  sabmitted 
to  the  judgment  of  the  court,  and  most  be  the 
■algect  of  proof  and  argument  by  counsel.  I 
think  under  the  26th  mle  cause  is  shown  to  me 
wbv  the  case  should  retain  its  place  in  this  court 
and  not  go  to  another  ooart.  What  the  defen- 
dant desires  is  to  have  the  action  tried,  but 
the  only  thing  the  statute  gives  him  is  the  right 
to  have  the  issues  of  fiust  tried,  sobjeot  to  the 
aabaeqaent  provisions  of  the  statute.  There  is 
only  one  question  of  fact  which  the  def«idant 
could  allege  (which  would  last  ten  minutes  or  a 
quarter  of  an  hour)  to  be  tried  here,  and  I  am 
asked  to  send  this  case,  which  is  not  a  ver^  im- 
portant one  in  itself,  to  be  tried  before  a  judge 
and  jury,  because  the  defendant  thinks  ho  would 
like  that  best.'  There  is  nn  ground  for  it  what- 
ever in  my  opinion.  If  I  did  so  I  should  fall  into 
the  error  ana  vice  which  the  statate  intended  to 
prevent,  namely,  a  party  being  bandied  about — 
which  is  the  phrase  generally  used — from  one 
court  to  another.  That  is  to  say,  when  he  is  ready 
to  hare  his  case  decided,  to  send  him  down  to 
Westminster  or  somewhere  else  with  a  great 
number  of  witnesses,  causing  great  delay  and 
cxpeDee  which  the  court  ought  to  prevent. 

The  plaintiffs'  costs  to  be  costs  in  the  action ; 
no  order  as  to  the  defendant's  costs. 

Solicitors  :  Beetham,  Batehelor ;  Fost,  and  Legg, 
for  /.  K.  Bcurtrwn,  Bath. 


Feb.  26  and,  Marth  4. 

(Before  Fm,  J.) 

Taub  v.  Gosuqig.  (a) 

CovenatU    by    jnurehtuer — Attign  —  Leuee    of 

tovtmaiidee. 
Thi  iefendmtCa  pr«deee»$or  in  HUe  purehaied  cer- 
tain land,  and  eovenanted  for  himaelf,  hi$  heirs, 
exeetUori,  adminittraiorg,  and  aesignt,  vriih  the 
vendors  and  their  aetignt,  and  with  the  ovmers  of 
adjoining    late,  Uteir  heirs  and  assigns,  not  to 
carry  on  a  certain  trade. 
The  plaintiff  was  lessee  of  one  of  such  owners,  and 
brought  this  action  for  an  injunction  to  restrain 
the  defendant  from  committing  a  breach  of  the 
covenant. 
Bdd,  that  the  ■plaintiff  too*  an  "  assign"  within  the 
meatting  of  the  covenant,  and  was  entitled  to  the 
injunction. 
Tets  was  an  action  for  an  injunction  to  restrain 
the  defendant  from  committing  a  breach  of  a  cove- 
nant not  to  carry  on  a  certain  trade. 

The  British  Land  Company  (Limited)  sold  a 
portion  of  a  large  estate  at  Fsckham,  known  as  the 
"Dnlwich"  estate,  to  William  Harris.  The  con- 
veyance was  dated  the  19th  July  1873,  and  con- 
tataed  the  following  recital  and  covenant : 

And  whtMaa  the  inemLses  ware  lold  to  the  pnroliaaer, 
■al^iaet  to  the  stipnlatioiK  speoified  in  the  Beoond 
■ckranle  whidi  lafer  to  tke  said  Uthogrraphed  plan,  now, 
ttaietma,  the  vendors  (aa  to  w  much  o<  the  land  to  which 
tbe  aaid  Btipnlatioca  relate  as  remaiBs  vested  in  them)  for 

(•)  B«ortad  by  W.  &  BiM.  £ai.,  B«iriitar<t.T<aw. 


themselves  and  their  asiigns,  and  the  pnrohawr  (aa  to 
the  land  hereby  conveyed)  for  himself,  his  heirs,  exeoa- 
tora,  administrators,  and  assigns,  do  respectively  covenant 
and  giant  with  and  to  each  other ;  and  aa  to  the  pnr- 
ohaser,  also  with  and  to  the  owneia  or  owner  of  an^  other 
land  to  which  the  benefit  of  the  said  stipalationa  is 
attached,  and  their  his  or  her  respective  heiia  and 
assigns  that  the  covenantors  respectively,  and  their  re- 
spective heirs  and  assigns  will  henceforth  observe,  per- 
form, and  comply  with  the  said  stipalationa,  so  far  as  tha 
same  relate  either  to  the  lights  or  to  the  duties  of  the 
pnrohaser,  his  heirs,  or  asavgns,  in  respect  of  tha  land 
hereby  conveyed ;  and  that  nothing  shall  ever  bs  ereoted, 
fmced,  plaoed,  or  done  upon  the  land  as  to  which  they 
respectively  covenant,  in  breach,  or  violation,  or  contrary 
to  the  fair  meaning  of  the  said  stipulations ;  bat  this 
covenant  is  not  to  be  held  parsonally  binding  npon  either 
the  vendors,  or  the  pnrohaser,  or  any  other  person,  except 
in  respect  of  breaches  committed,  or  continued  dnxing 
their  his  or  her  joint  or  sole  seisin  of  or  title  to  tha 
land  npon  or  in  respeot  of  which  such  breushes  shiUI 
have  been  oommittad. 

The  second  sohedule  referred  to  contained  the 
following  stipulation : 

3.  Trades.— The  trade  of  an  innkeeper,  viotuallsr,  or 
letajler  of  wine,  spirits,  or  beer  is  not  to  be  earried  on 
upon  any  lot. 

The  defendant,  J.  Gosling,  afterwards  became 
owner  of  a  part  of  the  land  sold  to  Harris. 

The  British  Land  Company  ^Limited)  sold 
another  part  of  the  estate  to  a  Mrs.  Hard,  and  the 
conveyance  to  ber  contained  identical  covenants 
and  stipolations  by  and  between  the  vendors  and 

Sarohaaer  as  those  in  the  conveyance  to  Harris, 
[rs.  Hard  afterwards  demised  a  part  of  her  land 
to  the  plaintiff,  F.  Taite,  for  ninety  years  from  the 
29th  Sept.  1877. 

Houses  were  built  on  the  plots  of  land,  and  the 
defendant  opened  one  on  his  land  as  a  shop  where 
he  carried  on  business  as  a  g^cer,  and  retailer  of 
wine,  spirits,  and  beer. 

The  plaintiff  now  claimed  an  injunction  to  re- 
strain him  from  doing  so. 

The  defence,  among  other  things,  was  that  the 
plaintiff  was  "  not  an  owner  fbr  the  time  being 
within  the  meaning  of  the  said  deed  ot 
eovenaat." 

North,  Q.C.  and  Fellows,  for  the  plaintiff,  re- 
ferred to 

Johnstotie  v.  BaU,  2  E.  &  J.  414:  27  L.  T.  Bep.  290 ; 
German  v.    Chapman,  87   L.  T.  Bep.  N.  S.  685; 

L.  Bep.  Ch.  Div.  271 ; 
Wright  v.  Bwrroughes,  8  Oom.  B.  685 ; 
Wilson  V.  Hart,  14  L.  T.  Bep.  N.  S.  4»9 ;  2  H.  ft  K. 

551;  L.  Bm>.  1  Ch.  App.  468; 
Fitlden  v.  Blater,  20  L.  T.  Bep.  N.  S.  112 ;  L.  Bep. 

7  Eq.  523 ; 
Bpeneer'i  case,  1  8m.  L.  Cas.  60  (7th  ed.) ; 
(joke's  1st  lastitnte,  215a. 

Cookson,  Q.C.  and  Cozens  Bardy  for  the  defen- 
dant.— The  plaintiff  is  not  an  owner  within  the 
meaning  of  the  covenant.  He  is  only  the  lessee  of 
an  owner,  and  cannot  sne  for  a  breach  of  it.  A 
lessee  is  not  an  assign  within  the  meaning  of  the 
covenant.  If  "  assign"  is  held  to  include  a  lessee,  it 
must  also  include  au  under-lessee,  an  occupier,  and 
any  person  who  bos  a  chattel  interest.  An  "assign  " 
is  a  person  who  takes  land  for  the  entire  estate,  or 
has  at  least  a  freehold  interest  in  it.  Tidk  v.  Moaehay 
(2  Phil.,  774)  does  not  apply  to  this  case.  They 
referred  to 

OriMoe  T.  Bugby,  2  W.  Bl.  766 ; 

Thomas  v.  Hayward,  20  L.  X.  Bep.  N.  8.  814;  Ik 

Bep.  4  Ex.  311 ; 
FaircUmgh,  v.  MairshM,  89  L.  T.  Bep.  N.  8.  S89 ;  L. 
Bap.  4  Ex.  Piv.  37. 

Cv/r.  ado.  vuiL 
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March  4. — Fry,  J.,  after  stating  the  facts,  con-  | 
tinned  : — The  only  defence  vrhich  has  been  nrged 
and  which  I  have  to  consider  is  this :  It  is  said 
that  the  plaintiff  being  a  lessee  for  ninety  years  is 
not  an  "  assign  "  of  the  yendor  from  whom  the 
purchaser  purchased    and  with  whom  he  cove- 
nanted.   At  the  time  of  the  argument  I  expressed 
a  strong  opinion  that  the  plaintiff  was  an  assign, 
but  I  reserved  judgment  for  the  purpose  of  seeing 
if  I  could  find  any  authority  more  clearly  and 
absolutely  decisive  on  the  point  than  anything 
that  was  cited  before  me  during  the  argument.    I 
haye  not  done  so.    At  the  same  time  I  have  no 
hesitation  in  expressing  my  opinion  that  the  plain- 
tiff is  clearly  an  assign  witbin  the  meaning  of  the 
words  there  used.    In  the  first  place,  acconiing  to 
my  judgment,  the  word  "  assign,"  as  used  in  fiuch 
covenants,  does  include  the  plaintiff  according  to 
the  ordinary  use  of  legal  language.    That  is  my 
understanding    of    the    meaning    of    the    word 
"  assign."    It  was  argued  that  the  assign  must  be 
the  person  who  took  the  entire  estate,  or,  if  not 
the  entire  estate,  at  any  rate  a  freehold  interest  in 
the  land.    Now  it  appears  to  me  the  authorities 
go  a  long  way  against  that  conclusion.     So  far 
back  as  the  reign  of  Edward  YI.  it  was  determined 
under  the  statute  of  Henry  YIU.,  which  gave  the 
benefit  of  covenants  to  the  persons  who  claimed 
under  the  covenantees,  that  a  person  who  takes  a 
life  interest  in  the  reversion  is  an  assign  within 
the  meaning  of  that  Act.    That  was  determined 
in  KidvieUy't  case  (Plowd.  69),  although  the  point 
does  not  appear  to  have  been  argued.    Tbe  law  is 
clearly  laid  down  by  Lord  Coke  in  bin  First  Insti- 
tutes at  p.  215a,  in  this  way — That  an  assip.n  of 
part  of  the  state  of  the  reversion  may  take  advau- 
taf{e  of  the  condition.    That  appears  to  me  to  be 
a  judicial  decision,  that  a  person  taking  a  part  of 
the  interest  is  an  assign  for  the  purposes  of  that 
statute.    Kow  I  cannot  imagine  two  cases  more  in 
pari  materid  than  that  case  arising  upou  that 
statute  and  the  case  now  arising  before  me.    In 
both  cases  the  question  is  whether  the  assign  is  to 
have  the  benefit  of  tbe  covenant.    Then  a  later 
case,  of    Wright  v.  Burroughet  (ubi    sup.),  has 
decided  that  that  rule  of  law,  that  meaning  of  the 
word  "  assign,"  which  in  the  reign  of  Edvrord  YL 
vras  held  to  include  a  life  interest  in  the  reversion, 
applied  to  a  term  for  years  in  the  reversion.    It 
was  urged,  no  doubt,  that  in  covenants  against  an 
assignment,  the  covenant  has  been  held  not  to 
have    been    broken    by    an    underlease,   but  it 
appears  to  me  that  that  fact  has  very  little  to  do 
with  the  present  case.     An  assignment  is  un- 
doubtedly a  mode    of    parting  with    the   entire 
interest  of   a  lessee,  but  an  assign  of  freehold 
estate,  never  in  the  ordinary  way  claims  under  an 
assignment.  I  do  not  think  that  the  word  "assign," 
as  nsed  in  a  covenant  by  the  freeholder,  means 
persons  claiming  under  an  assignment,  strictly  so 
called.   Mj  judgment,  therefore,  concludes  the  case 
in  favour  of  the  plainrjff.     The  result  is,  there 
mast  be  the  injunction  which  is  sought  for,  and 
that  the  defendant  must  pay  the  costs  of  the 
action. 

The  injunction  was  suspended  for  two  months 
in  order  that  the  defendant  might  get  rid  of  the 
stock  then  upon  the  premises. 

Solicitors  for  the  plaintiff,  Bavenaeroft,  EilU, 
and  Woodward. 

Solicitors  for  the  defendant,  Digly  and  Tahor. 


QUEEN'S    BENCH   DIVISION. 

March  26.  27,  and  28. 

(Before  Mkllob  and  Lush,  JJ.) 

HoYLK  (app.)  V.  HiTCHUAS   (resp.).  (a) 

AdtiUeration — Quality — Prtijudiee  of  purchaser — 

Sale  to  MMperfor— 38  ^  39  Vict.  e.  63,  a.  6. 
The  offence  ereaied  by  §ecl.  6  of  the  Sale  of  Food 
and  Dniga  Act  1875,  viz.,  the  gcUe  of  an  article 
which  is  not  of  the  tMiure,  substance,  and  (fucUiiij 
of  the  article  demanded  by  the  purchaser,  doe*  not 
depend  upon  any  pecuniary  or  personal  prejudice 
to  the  purchcuer,  but  is  committed  in  the  ease  of 
a  sale  to  an  inspector  appointed  under  sect  13  to 
carry  out  the  provisions  of  the  Act,  if  an  ordi' 
nary  customer  would  have  been  pry  tidieed  by  gueh 
a  sole  la  him. 
Tfis  was  a  case  stated  by  a  metropolitan  stipen* 
diary  magistrate  for  the  opinion  of  tbe  court  under 
21  «fc  22  Vict.  c.  43. 

The  respondent  Hitchman  was  summoned  on 
tbe  complaint  of  Hoyle,  an  inspector,  under  tbe 
Sale  of  Food  Act  1875  (38  &  39  Yict.  c  63),  for 
that  he  "  on  the  13th  Sept.  1878,  within  the  metro- 
politan police  district,  did  sell,  to  the  prejudice  of 
the  said  John  Hoyle,  a  certain  article  of  food — to 
wit,  milk,  which  was  not  of  the  nature,  substance, 
and  quality  of  tbe  article  demanded  by  tbe  said 
John  Hoyle,  contrary  to  the  statute  38  &  39  Vict. 
c.  63." 

On  the  4th  OcL  last  the  case  was  beard  by  Sir 
James  Ingham,  the  chief  magistrate  of  the  police- 
courts  of  the  metropolis. 

Tbe  appellant  was  the  inspector  of  nuisances  a£ 
the  Board  of  Works  for  the  St.  Giles's  district,  in 
the  county  of  Middlesex,  and  was  also  the  inspector 
duly  appointed  under  the  13th  section  of  the  SaJe 
of  Food  and  Drags  Act  1875.  He  went  on  the 
13th  Sept.  last  to  the  respondent's  shop  and  asked 
for  half  a  pint  of  milk,  and  upon  being  told  that 
the  price  was  Hd.  he  paid  that  sum  out  of  money- 
belonging  to  the  said  board,  for  which  he  had  to 
account,  and  took  possession  of  the  milk. 
Directly  after  the  purchase  was  completed  bo 
told  the  respondent's  shopman  that,  he  was  an 
inspector  of  nuisances  and  an  inspector  under  the 
Sale  of  Food  and  Drugs  Act  1875,  and  that  it  was 
his  intention  to  have  the  milk  analysed  by  the 
public  analyst,  whom  he  named.  He  then  offered 
to  divide  the  milk  into  three  parts,  and  did,  in 
fact,  so  divide  it,  and  sealed  up  such  parts,  as  re- 
quired by  the  Act.  One  part  he  delivered  to  the 
sDopman,  and  the  remaining  two  parts  he  took 
away  wi^  him,  and  delivered  one  of  them  to  Dr. 
Bedwood,  the  public  analyst,  and  produced  the 
third  part  on  the  hearing  of  the  case.  The  milk 
so  purchased  was  found  by  the  public  analyst  U> 
contain  76  parts  milk  and  24i  parts  water, 
which  water  had  been  added  to  the  milk 
after  it  came  from  the  cow.  On  cross-examina- 
tion by  the  respondent  the  appellant  stated  thab 
he  was  not  prejudiced,  and  that  no  injury  had  been 
done  to  him  personally. 

The  respondent  submitted  that  no  offence  had 
been  established  under  the  6th  section  of  the  Act, 
as  the  milk  sold  was  not  sold  to  the  prejudice  of 
the  purchaser.  The  magistrate  found  that  the 
appellant  demanded  milk;  that  the  article  sold 
was  not  of  the  nature,  substance,  and  quality  <^ 

(a)  Beforted  by  K.  W.  UcEsllak,  Est.,  BtRirt«r«t-I«w. 
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the  article  demanded,  as  it  was,  in  fact,  milk  and 
water,  and  not  milk ;  that  the  appellant  at  the 
time  irhen  he  parchased  the  milk  nad  no  know- 
ledsa  as  to  irhefiher  the  milk  which  the  respondent 
Bold  to  him  Tras  adulterated  or  not ;  that  no 
notice  of  any  kind  was  given  to  him  that  the 
article  sold  was  milk  and  water  and  not  milk. 
Had  the  purchase  in  this  case  been  by  one  of  the 
ordinary  customers  of  the  respondent,  the  oSenoe 
mentioned  in  the  Act  woald,  in  the  magistrate's 
jadgmenc,  hare  been  committed.  He,  however, 
dismissed  the  sammons,  becaase  he  thonght  that, 
althoagh  the  appellant  did  not  g^t  the  article  he 
paid  for,  the  sale  was  not,  in  the  circamstances 
mentioned,  a  sale  to  the  prejadice  of  the  parchaser 
within  the  meaning  of  the  Act,  as  the  milk  was 
pnichased  by  an  inspector  for  the  purpose  of 
analysiB  only. 

Toe  question  for  the  opinion  of  the  court  was, 
whether  the  magistrate  was  right  in  point  of  law 
in  dismissing  the  summons. 

By  the  sale  of  Food  and  Drugs  Act  1875  (38  Si 
39  Yict.  c.  63),  8.  3,  the  mixing  of  ingredients 
injarions  to  health  in  any  article  of  food  with 
intent  to  sell  the  same,  and  the  sale  of  the  same, 
are  made  offences. 

Sect.  4  deals  in  the  same  way  with  the  mixing 
of  ingredients,  so  as  to  affect  the  quality  or 
potency  of  drugs. 

Sect.  &  exempts  from  conviction  under  the  two 
previous  sections,  when  absence  of  knowledge  is 
proved. 

By  sect.  6 : 

Ko  penon  shall  sell  to  the  preindioe  of  the  porohaaer 
UT  article  of  food  or  any  drag  woich  is  not  of  tne  natare, 
nbstanee,  and  quality  of  tiie  article  demanded  by  snch 
pnchaser. 

The  provisoes  do  not  apply  to  this  case. 

By  sect.  13 : 

Any  medioal  officer  at  health,  inspector  of  nniaances, 
or  inspector  of  weights  and  meaanres,  or  any  inspector  of 
a  market,  or  any  police  constable  nnder  the  mreotion, 
lad  at  the  cost  of  the  local  authority  appointing  snch 
officer,  inspector,  or  constable,  or  chafed  with  the 
execution  M  tiiis  Act,  may  proonre  any  sample  of  food  or 
drnga,  and  if  he  anspect  the  same  to  have  been  sold  to 
Urn  contrary  to  any  provision  of  this  Act,  shall  snbmit 
the  lame  to  be  analysed  by  the  analyst  of  the  district  or 
place  for  which  he  acts ;  or  if  there  be  no  snch  analyst 
then  acting  for  snch  plaoe,  to  the  analyst  of  another 
place ;  sjid  such  analyst  shall,  npon  receiving  payment 
as  is  -ptorided  in  the  last  section,  with  all  convanient 
■wed  analyse  the  same  and  give  a  certifioivte  to  such 
cmoer,  wherein  he  shall  specify  the  result  of  the  analysis. 

Br  sect.  14: 

The  person  pnrohasing  any  article  with  the  intention  of 
nibmitting  the  same  to  analysis,  shall,  after  the  purchase 
•hall  have  been  completed,  forthwith  notify  to  tne  seller 
or  his  agent  selling  the  article,  his  intention  to  have  the 
•ame  amdysed  by  the  public  analyst,  and  shall  offer  to 
divide  the  article  into  three  parts,  to  be  then  and  there 
separated,  and  each  part  to  be  marked  and  sealed,  or 
fastened  up  in  snch  manner  as  its  nature  will  permit ; 
ud  shall,  if  required  to  do  so,  proceed  accordingly,  and 
■liall  deliver  one  of  the  parts  to  the  seller,  or  his  agent. 

By  sect.  17: 

If  any  snch  officer,  inspector,  or  constable,  as  above 
described,  shall  apply  to  purchase  any  article  of  food  or 
any  dmg  ezposed  to  sale,  or  on  sale  by  retail  on  any 
premises  or  in  any  shop  or  stores,  and  shall  tender  the 
Piioe  for  the  quantity  which  he  shall  require  for  the 
purpose  of  analysis,  not  being  more  than  shall  be 
mtmublj  requisite ;  and  the  person  exposing  the  same 
for  sale  shall  refuse  to  sell  the  same  to  suoh  officer, 
inspector,  or  constable,  such  person  shall  be  liable  to  a 
penalty  not  exceeding  102. 


March  ^6.— Poland  for  the  appellant.— The 
question  here  raised  involves  the  wliole  object  of 
tne  statute.  If  the  magistrate's  decision  is  upheld 
the  legislation  on  this  subject  must  be  a  dead 
letter.  The  words  "  to  the  prejudice  of  the  pur- 
chaser "  were  inserted,  as  clearly  appears  from  the 
various  sections,  merely  to  protect  a  tradesman 
who  Bells  an  article  different  in  nature,  substance, 
or  quality  from  that  demanded,  but  of  equal  or 
greater  ViJae,  soasnot  to  prejudice  the  purchaser. 
[Lush,  J. — Sects.  13, 14,  and  17  expressly  provide 
for  sales  to  an  inspector.  Mellob,  J. — Let  as 
hear  what  can  be  said  on  the  other  side.] 

MorU»i  Smith  for  the  respondent. — This  case 
was  stated  in  deference  to  a  remark  ascribed  to 
the  Lord  Chief  Justice  during  the  argument  of  a 
case  concerning  the  adulteration  of  whiskv,  which, 
although  it  appears  in  some  of  the  daily  and 
weekly  papers,  is  not  contained  in  either  of  the 
legal  reports  of  the  case  {Sandys  v.  Small,  L.  Bep. 
3  Q.  B.  Div.  449 ;  39  L.  T.  Bep.  N.S.  118);  and  i)he 
magistrate's  decision  is  supported  by  the  majority 
of  five  out  of  seven  judges  of  the  Scotch  Court  of 
Justiciary  in  a  case  of  alleged  adulteration  of 
cream  (Davidion  v.  McLeod,  Cases  decidnd  in  the 
Court  of  Justiciary  1877-8,  4th  series,  vol.  5,  part 
22 ;  aJso  reported  in  the  Justice  of  the  Peace  of 
19th  Jan.  1878),  in  which,  although  other  points 
are  discussed,  two  at  least  of  the  judges  based 
their  decisions  on  the  ground  of  the  impossibility 
of  an  inspector  being  prejudiced  by  snch  a  sale. 
They  were  of  opinion  that  the  sections  relating  to 
sales  to  inspectors  applied  only  to  sales  nnder 
sects.  3  and  4  of  articles  injnrions  to  health. 
[Lush,  J. — It  surely  cannot  bo  that  sect.  17  applies 
only  to  sales  under  those  two  sections.  The 
words  aro  "  to  parchase  any  article  of  food  or  any 
drug  exposed  to  sale."]  These  words  "  to  the 
prejudice  of  the  purchaser"  appear  here  for  the 
first  time  in  the  legislation  on  this  subject ;  and 
this  same  Act  for  the  first  time  compels  salesto 
inspectors;  it  may  be  therefore  that  it  was  in- 
tended to  enable  an  inspector  to  procure  a  con* 
viction  only  for  the  sale  of  deleterious  compounds. 
[Lush,  J. — Your  contention  must  extend  to  the 
purchase  of  an  article,  not  injurious  to  health,  by 
an  ordinary  customer,  for  a  charitable  or  any 
other  than  a  personal  purpose.]  Possibly:  but 
the  words  "  to  the  prejudice  of  the  purchaser  "  do 
not  convey  the  meaning  suseested  by  the  appel- 
lant, and  some  weight  shomd  be  given  to  tnem. 
[Lush,  J. — Without  these  words,  ic  mi^ht  be  said 
it  was  an  offence  to  sell  a  superior  article  to  that 
demanded.]  A  bond  fide  purchaser  might  be  pre- 
judiced even  then,  if  he  got  an  article  of  a  natare 
be  did  not  want. 

March  27.— Poland  in  reply.— The  decision  of 
this  court  in  8andy$  v.  Small  does  not  involve 
this  point,  and  there  is  nothing  in  the  judgments 
relating  to  it.  There  is  another  case  of  8andy$  T. 
MarUuan  (41  J.  P.  52)  .in  which  an  adulteration 
of  mastard  was  discussed  before  Mellor  and  Lash, 
JJ.  The  case  was  remitted  to  the  justices  on 
another  point,  but  the  prejudice  to  the  inspector 
was  there  assumed.  So  it  was  in  a  case  of  lard, 
before  Kelly,  C.B.  and  Pollock,  B.  {Rook  v.  Hopley, 
L.  Kep.  3  Ex.  Div.  209).  The  effect  of  Davidson 
V.  Mijeod  is  merely  that  the  tradesman,  having 
sold  cream  when  cream  was  demanded  of  him, 
could  not  be  convicted  under  this  section,  because 
his  cream  was  not  the  richest  kind  of  cream.  The 
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majority  of  the  judges,  although  they  overrule 
the  conviction,  were  opposed  to  the  contention 
that  an  inspector  could  not  be  prejudiced  under 
this  section.  Ctvr.  ado.  vvit. 

Mard^  28. — Mjbixob,  J. — In  the  special  case 
stated  by  Sir  James  Ingham,  which  has  been 
argued  on  the  last  two  days,  concerning  a  question 
as  to  what  is  an  oSence  within  the  6t.h  section  of 
the  Sale  of  Food  and  Drugs  Act  1875,  we  are  now 
prepared  to  deliver  our  judgment.  The  question 
for  us  is  a  very  narrow  one,  for  it  is  found 
expressly  in  the  case  that,  had  the  purchaser  of  the 
mlk  therein  described  been  by  one  of  the  ordi- 
nary customers  of  the  respondent,  the  offence 
created  by  this  section  would  have  been  committed. 
The  magistrate  also  finds  that  the  purchaser  was 
duly  constituted  as  the  inspector  under  the  13th 
section  for  the  purpose  of  carrying  oat  the  pro- 
Tisions  of  the  Act ;  but  he  diamissed  the  summons 
because  he  thought  that,  the  milk  having  been 
purchased  by  the  inspector  for  the  purpose  of 
analysis  only,  the  respondent  did  not-  sell  it  to  the 
prejudice  of  the  purchaser  within  the  meaning 
uf  the  section.  Therefore,  it  seems  that  the 
enly  ground  on  which  the  magistrate  had  dis- 
missed the  complaint  was,  that  the  purchaser  was 
iiot'*prejudiced" by tfaesaleofthemilktohim.  That 
gives  rise  to  the  question  whether  the  "  prejudice" 
contemplated  by  the  6th  section  is  a  pecuniary 
prejudice.  Such  a  view  of  the  Act  would,  in  my 
jndgment,  absolutely  nullify  its  beneficial  eilect. 
Por  if  the  meaning  of  the  enactment  is  that  the 
effence  cannot  be  complete  without  its  being  "  to 
the  prejudice  of  the  purchaser,"  it  is  hardly 
possible  that  the  offence  should  be  brought  home 
to  anyone.      And  this  observation,  in  my  view, 

goes  far  to  show  that  this  construction  cannot  be 
^e  right  one.  So  far  as  authority  is  concerned, 
there  is  no  direct  decision  in  favour  of  such  a  view; 
and  indeed,  in  the  English  courts,  there  is  hardly 
any  authority  upon  the  point.  For,  in  the  first  of 
the  two  cases  in  this  court  referred  to,  the  mus- 
tard case  (Sandys  v.  Markham),  my  brother  Lush 
distinctly  said  that,  in  his  view,  if  the  article  were 
adnlterated,  it  must  be  presumed  that  it  was  "  to 
the  prejudice  of  the  purchaser,"  and  I  conld  not 
kave  dissented  from  that  opinion  or  I  should  not 
have  concurred  in  sending  the  case  down  to  bo  re- 
stated on  the  other  point.  And  as  to  the  other 
ease  (Sandys  v.  Small),  no  doubt  in  the  course  of 
the  argument  the  Lord  Chief  Justice  made  some 
■nch  remark,  but  not  by  way  of  a  decided  dictum, 
and  rather  by  way  of  query  or  snggestion,  and  the 
decision  went  npon  the  other  point,  so  that  there 
is  no  authority  in  the  Englisli  courts  in  favour  of 
the  view  now  presented.  There  is,  however,  the 
(lecision  of  tfae  Court  of  Session  in  Scotland 
iDavidson  v.  M'Leod),  and  if  the  judges  had  con- 
earred  in  that  view  we  should  have  been  reluctant 
to  give  a  decision  contrary  to  their  judgment. 
Bnt,  out  of  seven  judges,  two  of  them  dissented 
from  the  decision  altogether,  and  two  more  appear 
to  have  declined  to  adopt  this  view,  so  that  the 
majority  of  the  Court  do  not  appear  to  have 
entertained  the  view  now  presented  to  us,  and  (if 
I  may  presume  to  say  so)  I  am  not  prepared  to 
hold  that  their  actual  decision  upon  toe  case 
before  them  was  erroneous ;  indeed,  the  inclina- 
tion of  my  mind  is  to  go  along  with  the  majority 
of  the  Scotch  judges  in  the  conclusions  they 
arrived  at.  But  two,  at  least,  even  of  the  majority 
vho  concurred  in  the  decision,  appear  to  have  dis- 


sented from  the  view  that  pecuniary  prejudice  to 
the  purchaser  is  essential  to  constitute  the  offence, 
and  one  of  them  said  that  such  a  view  would 
nullify  the  oneration  of  the  Act.  Therefore,  in  this 
diversity  of  opinion  as  to  the  meaning  of  the  words 
"  to  the  prejudice  of  the  purchaser,"  it  cannot  be 
said  that  the  weight  of  judicial  authority 
is  against,  and  I  rather  think  it  is  in  &vour  of,  the 
view  which  we  have  arrived  at  after  the 
best  consideration  we  can  give  to  the  ques- 
tion as  to  the  true  construction  of  the  enactment. 
It  is  quite  general  in  its  terms,  and  its  terms  are 
very  large,  nor  is  there  anything  to  limit  them— 
"  if  any  one  shall  sell,  to  the  prejudice  of  the  pur- 
chaser, any  article  of  food  not  of  the  nature,  sub- 
substance,  or  quality  of  the  article  demanded  by 
the  purchaser."  There  in  nothing  to  limit  the 
application  of  the  enactment  (as  some  of  the 
Scotch  judges  seem  to  have  supposed)  to  articles 
deleterious  in  their  nature.  And  in  several  of  the 
sections  (13  to  17)  provisions  are  made  for  par- 
chases  by  public  ofiScers  for  the  purposes  of 
analysis  and  prosecution,  assuming  that  if  the 
artide  is  found  to  be  adulterated  the  offence  will 
have  been  committed.  It  would  be  strange 
indeed  if  all  these  provisions  were  to  be  maoe 
nugatory  by  a  construction  which  would,  in  effect, 
come  to  this — that  proceedings  could  only  be 
taken  by  private  individuals.  Here  the  purchase 
was  made  by  the  insp>ector  under  those  sections; 
bnt  surely  the  case  must  be  treated  as  though  the 
purchase  had  been  by  a  private  individual.  Now, 
in  the  case  of  a  private  individual  no  one  could 
dispute  that  in  such  a  case  as  this  the  offence 
would  have  been  completed  ;  and  the  magistrate 
has  BO  found  in  fact.  That  being  so,  what  diffe- 
rence can  it  make  as  to  the  natare  of  the 
offence  that  the  purchase  was  by  an  officer  on 
behalf  of  the  public  and  furnished  with  public 
money  for  the  purpose  F  If  the  purchaser  asks 
for  a  certain  article  and  gets  an  article  which  by 
reason  of  some  admixture  of  a  foreign  artiole  is 
not  of  the  nature  or  quality  of  the  article  he  asks 
for,  he  is  necessarily  "  prejudiced;  "  and  how  can 
the  fact  that  the  porohase  is  not  with  his  own 
money  at  all  affeot  the  question  of  the  oommissioa 
of  the  offence  P  The  offence  intended  to  be  pre- 
vented by  the  Act  was  the  fraudulent  sole  of 
articles  adnlterated  by  the  admixture  of  foreign 
substances  which  would  necessarily  be  to  the  "  pre- 
judice of  the  purchaser ;  "  and  those  words  were 
inserted  only  to  require  that  such  an  adulteration 
should  be  shown  to  have  beeu  made.  Taking  all 
these  matters  into  consideration,  I  cannot  bring 
my  mind  to  the  oonclnsion  that  in  such  a  case  as 
this  the  offence  is  less  complete  merely  because  the 
money  with  which  the  purchase  was  made  was  not 
the  money  of  the  purchaser,  which  must  be  wholly 
immaterial  to  the  seller,  and  cannot  affeot  the 
offence  he  has  committed.  I  oome,  therefore,  to 
the  conclusion  that  the  magistrate  was  wrong  in 
dismissing  the  case  on  that  ground,  and  therefore, 
that  the  case  must  be  remitted  to  him  to  be  deter- 
mined on  the  evidence  as  to  the  oSence  alleged  to 
have  been  committed. 

Lush,  J. — The  6th  section  of  this  Act  has  given 
rise  to  a  judicial  difference,  which  has  materially 
crippled  the  effect  of  this  useful  law.  The  magis- 
trale  had  high  authority  for  his  decision  in  the 
judgments  of  the  Justiciary  Court  in  Scotland  in 
the  case  referred  to,  although  the  only  dictum  in 
the  English  courts  suggested  in  its  favour  is  that 
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oi  the  Lord  Chief  Jastice,  trhich  does  not  appear 
in  the  Beporls.  What  appears  in  my  Lord's 
jndgment  in  8a»dyi  ▼.  Small  I  entirely  oonoar  in. 
He  Mja:  "The  proTisions  of  the  Act  were  in- 
tended to  apply  to  adalterations  of  a  cladeatine 
character,  which  operate  to  the  prejudice  of  the 
porchaaer.  The  proTisions  of  the  Gth  section 
seem  to  me  to  apply  to  oases  where  a  seller  pro- 
fesses to  sell  to  the  porchaser  an  article  as  being  of  a 
oertain  denomination,  whereas  the  article  has  been 
altered  by  an  admixture  of  some  other  ingredients, 
and  it  seems  that  when  the  article  is  so  altered, 
this  most  be  considered  to  have  been  done  to  the 
jnrejadioe  of  the  parchaser,  unless  it  is  duly  and 
saffioientiy  broaf^ht  to  his  knowledge."  This  does 
not  at  all  imply  that  an  inspector  could  not  under 
any  oircnmstances  be  prejudiced.  In  Sandy »  y. 
iutrkham,  I  seem  to  hare  expressed  an  opinion 
that  it  is  a  matter  of  no  oonseqnence  with  what 
object  an  article  is  purchased,  and  unless  we 
entertained  that  opinion  we  should  scarcely  have 
aent  the  case  back  to  the  justices.  I  have  care- 
fully studied  the  Scotch  case,  and  I  think  myself 
that  the  majority  of  the  iudses  arrired  at  a  correct 
conclnsion,  out  I  must  diner  from  many  of  the 
reasons  they  give.  The  cream  sold  in  tbat  case 
was  poor,  but  it  was  really  cream ;  here  milk  was 
demanded,  and  the  article  sold  was  milk  and 
'water.  This  of  itself  is  sufficient  reason  for  our 
not  deciding  this  case  as  that  was  decided.  But 
some  of  the  judges  thoncht  that  this  Gth  section 
coold  not  apply  to  a  purchase  by  a  public  officer, 
and  in  this  I  cannot  concur.  The  object  of  the 
Act  is  to  prevent  adulteration,  and  for  that 
purpose  a  machinery  is  provided  for  the  detection 
of  offences.  Sects.  13,  14,  and  17  relate  to  an 
official  buyer,  who  is  to  act  in  the  interest  of  the 
public;  be  is  to  go  to  tradesmen's  shops  as  a 
bnyer,  and  is  to  take  proceedings  for  an  offence. 
How,  what  is  the  offence  for  which  he  is  to  pro- 
ceed P  Why,  the  sale  of  the  article  to  this  very 
nan;  yet  it  is  said  that  such  a  sale  is  not  an 
offence.  To  my  mind,  it  is  unquesiionably  clear 
that  the  words  "  to  the  prrjadice  of  the  purchaser" 
cannot  exclude  fh>m  the  operation  of  the  Act  a 
sale  to  an  inspector.  It  is  stated  by  one  of  the 
jndgee  in  the  Scotch  case,  that  these  sections  as 
to  a  public  buyer  apply  only  to  Sects.  3  and  4;  but 
there  are  no  words  so  to  limit  them,  and  I  cannot 
think  it  was  intended  to  do  so.  The  words  "to 
the  prejndicA  of  the  purchaser,"  or  some  others 
like  them,  were  necessary  here  to  protect  a  seller 
from  committing  an  offence  who  gave  a  purchaser 
Bontething  better  than  that  demanded  of  him. 
^te  offence  under  the  Gth  section  consists  not  in 
selling  something  different  from  that  which  is 
ssked  for,  bnt  in  fraudulently  handing  over  to  the 
buyer  something  to  his  prejudice ;  and  it  matters 
not  who  the  bnyer  is,  nor  what  is  his  object. 
This  is,  in  my  opinion,  the  clear  effect  of  the  Act, 
and  we  must  remit  the  case  to  the  magistrate  for 
his  farther  consideration. 

Judgment  for  appeUanL 

Sdicitor  for  appellant,  J.  Hmry  Jones. 
Sdidtor  for  respondeus,  W.  T.  Bicketts, 


Monday,  March  31. 
(Before  Cockbubk,  C.J.  and  Mkllor,  J.) 

Beg.  v.  Yicak  and  Cuukchwaadbns  of 

Tottenham,  (a) 

Vestry  ineeiini; — Summoning  authority — Hnnr  of 

meeting — Right  of  parithioner, 
Tlie  vicar  and  churchwardens  of  a  parish  declined 

to  enter  upon  the  notice  paper  of  a  vestry  meeting 

a  notice  of  motion  by  a  parishioner  that  futur* 

Tneeiiitge  should  be  held  in  the  evening. 
Held,  upon  a  rule  for  a  mandamus  to  compel  then 

to  do  so,  that  the  summoning  authority  liad  power 

to  fix  the  time  of  eaeh  vestry  meeting ;  and  thai 

there  was  no  duty  to  allow  notice  of  a  moliom 

which  could  not  liave  any  effect. 
This  was  a  rule  nisi  obtained  at  the  instance  of 
Mr.  Edward  Maitland,  a  resident  and  ratepayer  of 
the  parish  of  Tottenham,  Middlesex,  calling  upon 
the  Sev.  A.  Wilson,  the  vicar  of  the  said  parish, 
and  tho  churchwardens  to  show  cause  why  a  writ 
of  mandamus  should  not  issue,  directed  to  them, 
commanding  them  or  such  of  them  to  whom  the 
same  should  of  right  belong  to  canse  notice  of  the 
following  motion  to  be  inserted  in  the  notice  paper 
of  the  next  vestry  meeting  of  the  said  parish,  that 
is  to  say,  "  To  be  moved  by  Mr.  Edward  Maitland, 
that  the  hour  for  holding  the  meetings  of  the 
vestry  of  the  parish  of  Tottenham  be  7  o'clock  in 
the  evening." 

It  appeared  from  the  affidavit  of  the  applicant 
that  it  had  been  usual  to  hold  the  vestry  meetings 
in  this  parish  ar  seven  o'clock  in  the  evening  until 
the  8th  Nov.  1877,  on  which  occasion  there  was  a 
disturbance,  and  the  vicar,  who  occupied  the 
chair,  adjourned  the  vestry.  The  adjourned 
meeting  was  held  on  the  22nd  Nov.,  at  eleven 
o'clock  in  the  morning. 

In  answer  to  a  letter  from  the  applicant,  asking 
to  have  the  vestry  meetings  held  an  before  ac 
seven  in  the  evening,  the  vicar  wrote  on  the  28th 
Feb.  1878  tbat  he  had  come  practically  to  the  con- 
clusion that  morning  vestry  meetings  were  much 
more  conducive  to  order  and  despatch  of  basiness 
than  the  latter. 

Subsequently,  at  a  meeting  of  the  latepaysra, 
it  was  resolved  that  it  was  desirable  all  future 
vestry  meetings  should  be  held  at  seven  o'clock 
in  the  evening ;  and  a  deputation  was  appointed 
to  wait  upon  the  vicar  and  churchwardens. 

On  the  23rd  March  1878  the  vicar  declined  to 
receive  the  deputation,  on  the  ground  that  the 
speakers  at  the  meeting  seemed  to  have  prejudged 
the  Question  of  the  proper  authority  for  calling 
vestnes  and  regulating  their  proceedings. 

A  requisition  was  afterwards  made  to  the  chnroh* 
wardens  by  the  ratepayers  to  summon  a  vestry 
meeting  to  consider  the  question,  but  no  notice 
was  taken  of  it. 

On  the  20th  July  1878  a  formal  reqaest  mm 
made  to  the  vestry  clerk  by  several  ratepayers  te 
insert  in  the  notice  paper  for  the  next  vestry 
meeting  a  notice  of  motion  in  the  words  men- 
tioned in  the  rule;  to  which  the  vestry  derk 
answered  that  the  request  had  been  submitted  to 
the  vicar  for  insertion,  and  rejected  by  him. 

On  the  7th  De&  1878  the  aoplicant  wrote  to  the 
two  churchwardens  asking  why  this  notice  of 
motion  was  not  included  in  the  notice  paper  for 
the  vestry  meeting  held  on  the  26lh  Sept.,  or  for 

(a  Haportad  by  IC  W.  McKiUAS,  Enq..  BuTlstar«t.I«iI. 
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tfaafc  to  be  held  on  the  12th  Dec.  In  answer  to 
these  letters,  one  of  the  churchwardens  referred 
the  applicant  to  the  vicar ;  and  the  other  said  the 
vicar  claimed  the  right  of  framing  the  notices  of 
vestry,  and  therefore  be  (the  churchwarden)  had 
no  voice  in  the  matter. 

After  some  further  correspondence,  on  the  19th 
Dec.  1878,  the  vicar  wrote  a  letter  to  the  appli- 
cant's solicitors,  in  which  he  said :  "  I  claim  as  of 
right  to  name  the  day  and  honr  for  holding 
vestries,  and  determining  agenda :  Mr.  Maitland 
claims  that  the  right  belongs  to  the  parishioners. 
This  is  the  issne."  He  also  mentioned  in  this 
letter  that  he  had  received  a  memorial  signed  by 
a  very  large  number  of  influential  parishioners 
requesting  him  to  accede  to  the  request  for 
evening  vestry  meetings. 

PhtUimore,  on  behalf  of  the  vicar  and  ohnrch- 
wardens,  showed  cause. — The  Ist  section  of  58 
Geo.  3,  c.  69,  requires  three  days'  notice  on  the 
church  door  of  the  place  and  hour  of  holding  a 
meeting  of  the  inhabitants  in  vestry,  of  or  for  any 
parish,  and  of  the  special  purpose  thereof ;  and  the 
2nd  section  recognises  the  right  of  the  rector  or 
vicar  to  preside.  By  7  Will.  4  <fc  1  Vict.  o.  45,  s.  3, 
"  no  such  notice  of  holding  a  vestry  shall  be  affixed 
to  the  principal  door  of  snch  church  or  chapel, 
unless  the  same  shall  previously  have  been  signed 
by  a  churchwarden  of  the  church  or  chapel,  or  by 
the  rector,  vicar,  or  perpetual  curato  of  such 
parish,  or  by  an  overseer  of  the  poor  of  such 
parish."  The  case  of  Bets  v.  Arehdeaeon  of 
Chester  (1  A.  &  E.  342),  is  an  authority  that  a 
chairman  of  a  vestry  meeting  may  appoint  a  con- 
venient place  for  taking  a  poll ;  and  Lord  Denman 
said,  at  p.  345,  "  But  tnosa  who  summon  a  meet- 
ing of  this  kind  mnst  necessarily  lay  down  some 
order  for  the  proceedings."  In  another  case,  Beg. 
V.  irOyly  (12  A.  &  E.  139,  158),  Lord  Denman 
said :  "  Stat  58  Geo.  8,  c.  69,  s.  1,  requires  notice  of 
the  vestiyto  be  given,  but  does  not  mj  who  is  to 

five  it.  We  are  of  opinon  that  the  rector  is  the 
t  {lerson ;  he  is  at  the  head  of  the  parish  for  this 
purpose."  These  statutes  and  authorities  go  far 
to  show  that  the  persons  who  have  a  right  to 
summon  a  vestry  meeting  must  be  competent  to 
fix  the  time  for  its  assembling ;  and  although  it 
maj^  be  that  a  parishioner  is  entitled  to  have  a 
notice  of  motion  in  the  agenda  paper,  the  vicar 
and  churchwardens  are  competent  to  disallow 
notice  of  any  proposed  resolution  which  would,  if 
passed,  be  of  no  edEEeot. 

Charles,  Q.G.  and  Gunynghame  supported  the 
rule.— The  question  raised  by  the  rule  is  whether 
a  majority  of  a  vestry  meeting  may  not  fix  the 
hour  for  a  future  meeting ;  and  this  right,  if  it 
exists,  can  only  be  exercised  upon  notice  of 
motion.  It  may  be  admitted  tnat  no  single 
parishioner  can  claim  to  fix  the  time  of  a  vestry 
meeting,  but  when  assembled,  he  can  introduce 
a  discussion  as  to  future  meetings.  [Cockbukn,  C. 
J.— Is  it  not  a  fallacy,  upon  which  such  a  conten- 
tjon  must  be  based?  A  vestry  is  not  in  con- 
tinuous existence,  it  is  summoned  by  the  act  of 
the  vicar  or  churchwardens.  How  can  one  vestry 
determine  at  what  time  another  vestry  shall  meet  r] 
The  Stat.  58  Geo.  S,  c.  69,  s.  1,  relates  to  a  "vestry 
or  meeting  of  the  inhabitants  in  any  vestry  of  or 
for  any  parish,"  which  seems  to  assume  the  con- 
tinuous existence  of  the  body  which  is  to  meet  at 
a  vestry.    According  to  Dawe  v.  WUliams  (2  Add. 


130).  vestries  are  to  be  called  by   the  church- 
wardens with  the  consent  of  the  minister ;  and  iu 
Buttx.  FeUowes  (3  Curt.  680)  on  referring  to  Dawe 
V.  Williams,  it  was  said  at  p.  696,  that  it  "  does  not 
establish  that  if  any  other  person  calls  a  vestry, 
it  is  not  a  legal  meeting."    In  the  argument  of 
Beg.  V.  D'Oyly,  at  p.  148,  it  was  said  that  a  chair- 
man bad  no    right    to   order    the   adjournment 
against  the  declared  wishes  of  the  meeting  itself. 
"  8l<mghton  v.  Beynolds  (2  Str.  1046)  has  never 
been  overruled ;  the  best  report  is  in  Eortescue 
(p.  168),  and  there  it  is  said, '  At  the  common  law 
anciently,  the  sheriff  could  not  adjourn  the  county 
court;  for  the  suitors,  not  he,  were  judges  of  it, 
though  now  the  law  has  put  that  power  in  him. 
But  m  this  case,  the  law  has  not  placed  it  in  any- 
one, wherefore  we  have  not  the  power  to  take  it 
from  those  who  have  it  to  place  it  in  those  who 
have  it  not.    And  even  supposing  the  vicar  had  a 
power  of  presiding,  it  does  not  follow  that  he  has 
the  power  of  adjourning.' "    In  the  same  way,  the 
discretion  which  prima  facie  exists  in  the  vicar 
and  churchwardens  as  to  the  time  of  meeting  may 
be  limited  by  a  direction  of  the  inhabitants  as  to 
their  future  meetings. 

CocKBURN,  C.J. — It  seems  to  me  this  rule  must 
be  discharged.  It  is  necessary  that  a  vestry 
meeting  should  be  duly  summoned  ;  but  whether 
by  the  incumbent  alone  or  by  the  churchwardens 
alone,  or  by  both  together,  it  is  not  material  for 
us  now  to  consider.  I  think  we  ought  not  to 
grant  a  mandamiis  for  the  purpose  asked,  becanse 
the  summoning  power  must,  as  it  seems  to  mn, 
include  the  right  to  fix  the  time  for  meeting.  It 
may  well  be,  when  once  assembled,  that  it  is 
within  the  competence  of  the  vestry  to  adjourn  to 
any  hour  fixed  by  the  majority,  even  in  opposition 
to  another  hour  proposed  by  the  vicar  and  church- 
wardens ;  but  we  are  asked  to  compel  the  viear  to 
five  notice  of  a  resolution  which  would  distiaotly 
eprive  the  summoning  authority  of  the  power 
wnich  they  must  possess,  and  would  abrogate  their 
legal  right. 

Mellok,  J. — I  am  of  the  same  opinion.  Mr. 
Charles  admits  that  a  vestry  must  be  summoned 
every  time  it  assembles ;  and  this  must  be  by  the 
same  persons.  In  my  opinion  this  admission  is 
enough  to  preclude  the  applicant  from  obtaining 
this  rule.  We  cannot  compel  notice  of  a  resolu- 
tion which,  if  passed,  could  not  be  carried  out. 

Bule  discharged. 

Solicitors  for  applicant.  Brooks,  Tanner,  and 
Jenkins. 

Solicitors  for  respondent,  Peckham,  MaHland, 
and  Peckham. 

COMMON    PLEAS    DIVISION. 

Tuesday,  Dee.  17, 187a 

(Before  Dxnuan  and  Lofxs,  JJ.) 

Suite,  Gale,  and  F&encu  v.  BiciLCRDSoir.  (a) 

Practice  —  Statemeat  of  daim  —  Embarrassing  — 
Aeiion  under  Bills  of  Ewekange  Act — Joinder  of 
parties — JoinSer  of  causes  of  aeiion — Judicature 
Act  1875,  Order  XXVU.,  r.  1 ;  Order  XVI.,  r.  1  ; 
Order  XVII.,  r.  1. 

A  statement  of  daim  alleged  ihal  the  plaintiff,  F., 
had  sold  goods  to  the  defendant,  for  part  of  the 
price  of  which  a  hiU  of  exchange  teas  drawn  (y 

(a)  S«ported  b7  A.  H.  BiTXi.inoa,  £«q,  Baiiist«r4t-l«w. 
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F.,  accepted  by  the  defetidant,  and  indoreed  to  {he 
jjiaintifft,  8.  and  O. ;  that  the  bill  had  become 
due,  and  that  the  defendant  Itad  not  paid  it,  nor 
had  he  paid  for  the  good»,for  the  price  of  which 
ihe  bill  toae  drawn  and  accepted. 

Bdd,  that  the  ttatement  of  daim  was  embarraeeing 
mid  mutt  he  airwik  owt. 

After  the  issue  of  the  writ,  F.  had  been  joined  at 
a  plaintiff,  by  leave  of  a  mcuter,  under  Order 
Xri.,  r.l: 

Bemble,  that  such  leave  shxndd  not  haoe  been  given. 

This  was  a  motion,  by  Tray  of  appeal,  from  Field,  J., 
at  chambers. 

The  writ  ia  the  action  wna  specially  indorsed 
under  the  Bills  of  Esohange  Act  (18  &  19  Yict. 
c.  67),  with  a  claim  of  592. 18«.  3<2.  principal  and 
interest  due  on  a  bill  of  exchant^e  drawn  by  French 
on,  and  accepted  by,  the  defendant.  The  writ 
originally  was  issned  in  the  names  of  the  plaintiffs, 
Smith  and  Gale  only,  who  were  indorsees  of  the 
bill,  but  was  amended  under  a  master's  order,  by 
adding  the  name  of  the  plaintiff  French. 

The  plaintiffs  then  delivered  a  statement  of 
daim,  which  alleged  that  the  plaintiff  French  had 
sold  goods  to  the  defendant,  in  respect  of  which 
901.  was  due  on  the  3rd  Jan. ;  that  on  that  day 
SVench  drew,  and  the  defendant  accepted,  a  bill  of 
exchange  for  532.  14».,  which  was  indorsed  to  the 
other  plaintiffs,  Smith  and  Grale,  and  sabaeqaently 
dishonoared,  and  that  another  similar  bill  wbh  given 
bjy  the  defendant  for  the  same  sum,  with  the  addi- 
tion of  expenses,  and  indorsed  to  the  plaintiffs. 
Smith  and  Gkile;  that  this  bill  became  due  on 
Ang.  17.  1878,  bat  the  defendant  had  not  paid  it, 
and  had  not  paid  for  the  goods  in  respect  of  the 
price  of  which  the  bills  were  drawn  and  accepted ; 
and  the  plaintiffs  claimed  602.  0«.  4d. 

An  order  made  by  a  master  that  the  claim  should 
be  struck  out  on  the  grounds  that  it  was  embar- 
nssing.  and  did  not  correspond  with  the  claim  on 
the  writ,  and  that  the  plaintiffs  were  not  entitled 
to  join  the  claim  for  goods  sold  with  the  claim  on 
the  bill,  was  affirmed  by  the  learned  judge. 

A.  Q.  Mclntyre,  for  the  plaintiffs,  appealed  from 
this  order. — Oger  t.  Bradnum  (L.  Rep.  1  C.  P.  Div. 
334 ;  34  L.  T.  Kep.  N.  S.  578),  and  NmrU  v.  Seazley 
(L.  Bep.  2  0.  P.  Div.  80 ;  36  L.  T.  Rep.  N.  S.  409), 
dedde  that  the  orders  and  rules  of  the  Judicature 
Acta  apply,  after  appearance,  to  actions  commenced 
nnder  the  Bills  of  Exchange  Acts.  By  rule  1, 
Order  XVI.,  Judicature  Act  1875,  "  All  persons 
may  be  joined  as  plaintiffs  in  whom  the  right  to 
«OT  relief  claimed  is  alleged  to  exist,  whether 
jomtly,  severally,  or  in  the  alternative.  And  judg- 
ment may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  entitled  to  relief,  for 
snch  relief  as  he  may  be  entitled  to,  without  any 
amendment.  But  the  defendant,  though  unsno- 
oessfnl,  shall  be  entitled  to  his  costs  occasioned  by 
so  joining  any  person  or  persons  who  shall  not  be 
fonnd  entitled  to  relief,  unleps  the  court  in  dis- 
posing  of  the  action  shall  otherwise  direct."  He 
oited 

Anm.  Cats,  Bitt.  Pr.  Cas.,No.223;  W.  N.  1876, 

p.  23; 
Naticnutl  Bcmk  of  England  v.  Bradley,  lb..  No.  285 ; 

Child  V.  Sltnning,  U  Bep.  5  Ch.  Div.  695 ;  36  L.  T. 
Bep.  N.  S.  426. 

Biehens.  for  the  defendant,  in  support  of  the 
order. — The  statement  of  claim  is  bad  on  the  face 
of  it:  no  cause  of  action  by  French  is  shown.    He 


took  the  bill  in  payment  for  the  goods,  and  then 
indorsed  it  away.  The  note  to  Order  XVIL,  r.  1, 
in  Wilson's  Judicature  Acts  (2nd  ed.,  p.  187)  is  as 
follows :  "  The  reasoning  ma^  be  thus  summed 
up.  Order  XVI.,  dealing  with  parties,  assumes 
an  ascertained  subject-matter.  Order  XVIL,  deal- 
ing with  subject-matters,  assumes  ascertained 
parties.  There  must,  therefore,  either  be  identity 
of  snbieot-matter,  in  which  case  Order  XVI.  gives 
ample  liberty  in  the  choice  of  parties  ;  or,  identity 
of  parties,  in  which  case  Order  XVIL  gives  a  like 
liberty  in  the  choice  of  subject-matters."  The 
other  side  are  in  this  difficulty,  that  they  want  to 
come  in  nnder  both  orders ;  that  they  cannot  do. 
Here  the  plaintiff  French  is  suing  for  the  price  of 
the  goods,  not  on  the  bill ;  the  plaintiffs.  Smith 
and  Gale  are  suing  as  indorsees  of  the  bill.  It  is 
a  mere  chance  that  the  goods  formed  the  conside- 
ration for  the  bill.  There  ia  here,  therefore,  neither 
identity  of  parties,  nor  of  subject-matter.  W« 
cannot  set  up  part  payment  for  the  goods,  nor  pay 
money  into  court  in  respect  of  them ;  that  would 
be  no  auHwer  to  the  indorsees  of  the  bill.  The 
claim  made  here  in  respect  of  the  goods  and  the 
bill  is  not  even  clearly  in  the  alternative.  In  The 
Sondurae  Inter  -  Oceanic  Baikoay  Company  r. 
Lefevre  and  Tucker  (L.  Rep.  2  Ex.  Div.  301,  305 ; 
36  L.  T.  Bep.  N.  S.  46),  Cookbum,  C.J.,  says: 
"  I  must  be  understood  as  limiting  my  opinion  to 
such  circumstances  as  exist  here.  I  do  not  say 
that  in  every  cose  in  which  a  plaintiff  may  have  a 
cause  of  action  against  A.  or  B.  in  the  alternative, 
he  would  be  entitled  to  join  them  as  defendants. 
I  think  it  very  doubtful  whether,  if  the  redress 
claimed  against  them  differed  in  substance,  he 
would  be  entitled  to  join  them.  On  that,  however, 
I  pronounce  no  opinion.  But  here  we  have  a  claim 
for  redress  against  two  persons  arising  out  of  a 
common  transaction,  to  which  both  of  them  are 
alleged  to  have  been  parties — against  the  one  as 
principal,  if  the  agent  had  authority  to  bind  him, 
against  the  other  who  professed  to  be  an  agent,  if 
he  acted  without  authority.  What  the  plaintiffs 
complain  of  is,  the  non-performance  of  a  contract. 
If  their  claim  is  against  Lefevre,  it  is  because  the 
contract  is  broken;  if  it  is  against  Tucker,  it  is 
also  because  the  contract  has  failed,  and  remains 
unfulfilled.  The  only  difference  is  that,  although 
the  redress  claimed  is  the  same,  if  there  had  been 
separate  actions,  the  process  would  have  been  dif- 
ferent in  the  two  actions.  In  the  one  it  would 
have  been  on  the  contract ;  in  the  other  on  the 
special  ground  that  the  defendant  professed  to 
have  authority,  which  he  had  not,  and  so  the  con- 
tract failed.  But  whatever  course  was  pursued, 
the  redress  would,  in  both  cases,  have  been  for 
damages  arising  out  of  non-performance  of  the 
contract.  Therefore  I  think  that  the  caHC  is  within 
Order  XVI.,  r.  6."  Here  there  is  no  "  common 
transaction  "  out  of  which  the  two  claims  arise. 
Then,  as  to  the  Bills  of  Exchange  Act.  [He  was 
stopped  by  the  Court.] 

Melntyre,  in  reply.  [Dbnmah,  J.— We  are  much 
struck  by  the  argument  as  to  the  inconvenient 
position  the  defendant  would  be  in,  were  this  claim 
to  stand.  Wbat  do  you  say  as  to  that  P]  The  de- 
fendant can  plead  separately  to  the  two  claims. 
[Lopes,  J. — Then  he  might  be  made  liable  to  pay 
both.]  If  the  bill  was  accepted  by  the  defendant, 
and  the  jury  find  that  to  be  so,  he  cannot  be  liable 
in  respect  of  the  goods.  It  was  necessary  to  join 
French  us  a  plaintiff  in  respect  of  the  price  of  the 
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I^oods,  becanae  there  was  no  privity  between  the 
ether  two  plaintiffs  and  the  defendant.  Bale  1  of 
Order  XVII.  is :  "  Subject  to  the  following  rules, 
the  plaintiff  may  unite  in  the  same  action  and  in 
the  same  statement  of  claim  several  causes  of 
Mttion,  but  if  it  appear  to  the  court  or  a  judge  that 
any  such  causes  of  action  cannot  be  conveniently 
tried  or  disposed  of  together,  the  court  or  judge 
nay  order  separate  tritJs  of  any  of  such  causes  of 
action  to  be  bad,  or  may  make  such  other  order  as 
may  be  necessary  or  expedient  for  the  separate  dis- 
posal thereof."  In  Ghild  T.  ^ftonntn^  {uhi  tup.) 
the  Alaster  of  the  Bolls  says  that  by  this  rale  the 
di£Soulty  arising  fiom  different  causes  of  action  is 
provided  fcH',  aa  it  enables  the  court  to  order  sepa- 
rate trials.  If  we  are  to  bring  our  action  on  the 
bill  alone,  then  there  must  be  another  subsequent 
action;  and  it  is  one  of  the  chief  objects  of  the 
Judicature  Acta  to  do  away  with  multiplicity  of 
aodona. 

DmiXAir,  J. — I  think  this  appeal  must  be  dis- 
missed. One  of  the  grounds  on  which  the  learned 
judge  affirmed  the  master's  decision,  and  ordered 
that  the  claim  should  be  struck  out  was  that  it  was 
embarrassiug.  Looking  at  all  the  circumstances 
I  think  it  is.  The  action  was  originally  commenced 
under  the  Bills  of  Exchange  Act  by  the  plaintiffs 
Smith  and  Gale  only,  as  indorsees  of  a  bill  of  ex- 
change, drawn  by  one  French  on,  and  accepted  by, 
the  defendant.  An  order  was  obtained  to  odd 
French  as  a  third  plaintiff,  who,  on  his  claim,  now 
says  he  is  entitled  to  the  price  of  goods  which  he 
sold  to  the  defendant,  and  which  the  defendant  has 
aot  paid  for.  It  is  contended  that  when  an  action 
«nder  the  Bills  of  Exchange  Act  is  once  com- 
menced, then  all  the  rules  of  the  Judicature  Acts 
apply ;  and  the  case  of  Norris  v.  Beazley  {ubi  cup.) 
is  cited  in  support  of  that  contention.  I  do  not 
Irish  now  to  recede  from  what  I  said  in  that  case, 
nor,  on  the  other  hand,  to  say  that  I  might  not 
alter  my  opinion  on  consideration.  I  thought  in 
the  opinion  that  I  expressed  in  that  case  I  was  fol- 
lowing Oger  v.  Bradnum  {ubi  sup'.),  and  I  may 
Iiave  been  right  or  wrong  in  bo  thinking.  But  it 
is  going  farther  to  say  that  third  parties  may  be 
joined  as  plaintiffs  after  the  action  has  begun  who 
eould  not  have  been  parties  to  the  action  in  its 
inception ;  and  I  should  desire  to  leave  myself  free 
to  decide  that  point  when  it  is  necessary.  It  is 
not  necessary  to  decide  it  now ;  nor  is  it  necessary 
to  decide  whether,  apart  from  the  Bills  of  ETobauge 
Act,  under  the  powers  given  by  Orders  XVI.  and 
XVXI.  of  the  Judicature  Act  1875,  the  plaintiff 
French  was  rightly  joined  as  a  party  to  this  action. 
Bat  it  certainly  is  very  difficult  to  see  how  the 
drawer  of  a  bill  of  exchange  suing  the  acceptor 
has  any  connection  with  a  subsequent  indorsee  for 
a  different  consideration,  who  is  also  suing  the 
acceptor.  The  causes  of  action  in  the  two  cases 
seem  to  me  to  be  quite  different  Bat,  even  if  such 
plaintiffs  could  in  some  cases  be  joined,  I  am  of 
opinion  that  here  it  would  be  embarrassing  to  the 
defendant,  and  ought  not  to  be  allowed.  It  would 
ha  very  puzzling  to  him  to  know  how  to  apportion 
his  defence.  There  is  the  possibility  of  all  sorts 
ef  questions  arising  at  the  trial,  such  as  whether 
the  goods  were  equal  to  sample,  and  others  of  a 
like  kind,  altogether  beside  the  question  between 
the  original  plaintiffs  and  the  defendant,  which  was 
whether  the  defendant  had  accepted  the  bill  or 
not.  Therefore,  on  the  whole,  whnther  or  not  the 
Judicature  Acts  apply  to  actions  under  the  Bills  of 


Exchange  Act,  and  whether  or  not,  ander  any  cir- 
cumstances, such  parties  conld  be  joined  as  have 
been  here,  I  think  that  this  statement  of  daim 
should  be  struck  out.  It  is  true  that  at  an  earlier 
stage  the  defendant  might  have  resisted  French 
being  joined  as  a  plaintiff;  but  his  not  having  done 
BO  does  not,  in  my  opinion,  estop  him  from  objecting 
to  this  statement  of  claim  as  embarrassing. 

LoFES,  J. — It  is  nnneoessary  for  me  to  express 
an  opinion  on  the  many  important  questions  that 
have  been  raised  in  this  case,  as  I  am  of  opinion 
that  the  statement  of  claim  is  embarrassing,  and 
must  be  struck  out  on  that  ground.  I  will  only 
add  that  I  think  there  is  here  no  identity  of  parties 
and  no  identity  of  eabject-matter.  and  if  I  had  bad 
to  decide  that  question,  I  should  have  held  that  the 
case  did  not  come  within  Orders  XVL  and  XVTL 
of  the  Judicature  Act. 

Appeal  dittnitsed,  with  eoHt. 

Solicitor  for  the  plaintiffs,  J.  0.  Shearman. 

Solicitor  for  the  defendant,  C.  Bobi»$on. 


Friday,  Feb.  28. 
(Before  Lord  Colsuisge,  C.J.,  and  Dbkxak,  J.) 

Gadnet  (app.)  «.  BouoH  (resp.).  (a) 
Thames  navitjation — Contiruclum  of  eonsenaJors' 
bye-laws — Vessels  towed  by  steam — "  Six  vetseU 
and  no  more.  .  .  in  a  single  line " — Bye-lawa  of 
Jtdy  1877,  Nos.  2,  3,  4. 
No.  4  of  the  Bye-laws  of  the  Thames  Conservatorg 
July  1877,    is  as  follows:    "Above  and  to   the 
westward  of  Albert  Bridge  at  Clielsea,  six  vessels 
and  no  m,we  may  be  towed  together  in  a   single 
line  at  one  time,  and  the  distance  between  caiy 
two  of  the  vessels  sluiU  not  exceed  fifty  feet. 
Held,  that  llie  towing  of  eight  barges  by  a  sieam-irtg, 
tJie  first  four  being  in  a  single  line,  and  the  last 
four  two  abreast,  but  lathed  closely  together,  toas 
an  infringement  of  the  bye-law. 
Sfecux  case. 

Ibis  is  a  case  stated  for  the  opinion  of  this  honour- 
able court,  by  John  Paget,  Esq.,  sitting  magistrate 
at  the  Hammersmith  police  court,  under  and  by 
virtue  of  the  statute  made  and  passed  in  the 
twenty-first  year  of  the  reign  of  Her  Majesty 
Queen  Victoria  (cap.  43),  being  an  Aot  to  improve 
the  administration  of  the  law  so  far  aa  respects 
summary  proceedings  before  justices  of  the  peace. 

1.  The  appellant  in  this  case  is  the  master  of 
the  steam-tug  Vixen,  belonging  to  the  Thames 
Steam-tug  and  Lighterage  Company  (Limited), 
and  he  resides  at  Ealing-lane,  and  the  respondent 
is  a  river-keeper  of  the  Conservators  of  the  Biver 
Thames,  duly  appointed  under  and  by  virtne  of 
the  Thames  Conservancy  Acts  (1857  and  1864). 

2.  The  appellant  was  summoned  by  the  respon- 
dent for  an  alleged  breach  of  the  4th  bye-law,  duly 
made  in  pursuance  of  the  Thames  Conservancy 
Acts,  and  the  Thames  Navigation  Acts,  and 
allowed  by  Order  in  Coancil  dated  the  11th  Jaly 
1877. 

The  following  is  a  copy  of  the  summons  : 
Metropolitan  Police  Distriot,  to  wit — Hammersmith 
police  court    To  Qeorge  Gadney,  master  of  the  steam- 
tngt^ixtn. 

Whereas  complaint  this  dajr  has  bean  made  before  the 
nnderaigned,  one  of  the  magistratee  of  the  polioe  conrts 
of  the  metroi>oIi8,  sitting  at  the  police  court,  Hammer- 
Bmith,   in   the  coonty  m   Middlesex,    and    within   tiie 

(a)  Beported  by  A.  H.  Bjttibstoh,  Esq.,  BatTistamt.I«w. 
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raatropoUtui  ptdioa  oonit,  by  Qtxirgo  John  Bongh,  for  that 
TOO,  on  the  88th  Jane,  a.d.  1878,  on  the  riTer  Thames,  in 
the  paziah  of  Folham,  in  the  ooonty  of  Middlesex,  and 
vithui  the  said  district,  did,  bein{f  the  master  of  a  steam- 
iog  oalled  the  Vistn,  tow  by  steam  more  than  six  vessels 
at  one  time,  contrary  to  tiie  4th  bye-law  of  the  Conser- 
Titen  of  the  BiTer  Thames,  dated  11th  Jn^r  1877. 

Thaae  are  theoMface  to  ooniMiaiMl  yon,  in  Her  Uajesfy's 
game,  to  beand  appear  on  Monday  next,  ateleren  o'olook 
in  the  fai«noon,  at  the  police  comt  aforesaid,  before  me, 
or  before  snoh  other  magistrate  of  the  said  police  oonrta 
as  may  then  be  there,  to  answer  to  the  said  complaint,  and 
to  be  tnrther  dealt  with  aooording  to  law. 

Gtren  under  my  hand  and  seal  this  ISth  day  of  July, 
in  the  year  of  oar  Lord  one  thooaand  eight  hundred  and 
ssTen^-eight,  at  the  poUoe  court  aforesaid. 

John  Paoxt.  (L.a.] 

3.  The  Bnmmozis  was  heard  before  me  on  the 
22iid  Jalj  1878,  and  on  the  hearing  it  tras 
admitted  that  on  the  28bh  June  1878  the  ateam- 
tng  Fwwn,  belonging  to  the  said  Steam-tng  and 
Lighterage  Company  (Limited),  and  in  charge  of 
the  appellant,  a  dnljlioenved  waterman,  as  master, 
was  towing  eight  barges  astern  of  the  said  tag 
down  the  river,  in  the  manner  aa  shown  in  the 
■katch  annexed  hereto  and  marked  A.,  bat  above 
and  to  the  westward  of  the  Albert  Bridge  at 
Chelsea,  the  barges  at  the  time  being  all  lashed 
finnlj  together. 

4.  On  the  5th  Feb.  1872  an  Order  in  Conncil 
allowed  oertiun  bye-laws,  one  of  which.  No.  14^ 
was  as  follows : 

An  veaaelB  aavisatiiig  the  river  between  London  Bridge 
sod  Bngsby's  Hue  shall  singly  and  separately  pass  along 
the  same  except  vessels  in  tow  of  steam-tags,  skiils, 
wherries,  or  ships'  boats  fastened  together  or  towed  at 
the  stem  of  any  vessel  and  vessels  not  exceeding  six  in 
amnber,  two  only  abreast  and  towed  by  steam. 

5.  The  following  are  the  bye-lawa  allowed  by 
Order  in  Conncil  on  the  11th  July  1877. 

(1.)  Bye-law  No.  14  of  the  bye-laws  for  1872,  for  the 
ngnlation  of  the  navi^tion  of  the  river  Thames,  allowed 
by  order  of  Her  Majesty  in  Connoil  on  the  Sth  Feb. 
1872,  shall  after  these  present  bye-laws  shall  have  been 
allowed  by  order  of  Her  Majesty  in  Conncil  be,  and  the 
SMM  is  lieteby  repealed,  and  in  Ben  tiiereof , 

(2.)  All  veaaels  oavwating  the  river  between  the  Albert 
)  at  Chelsea  and  Charlton  Pier,  shall  be  navigated 
and  separately,  exoept  small  boats  fastened 
J  or  towed  alongside  or  astern  of  other  vessels 
•leept  vessels  towed  by  steam. 

(S.)  Vessels  towed  by  steam  shall  beplaced  two  abreast 
it  anre  tiian  four  in  nnmber,  and  not  more  iliaa  six  shall 
be  towed  together  at  one  time. 

(4.)  Above  and  to  the  westward  ot  Albert  Bridge  at 
CJidiea,  six  vessels  and  no  mote  may  be  towed  together 
in  a  single  line  at  one  time,  and  the  distance  between 
say  two  of  the  vessels  so  towed  shall  not  exceed  fifty 

(7.)  Ai«y  person  oommitting  any  breach  of,  or  in  any 
Wi^mfringmg  airf  of  these  bye-laws  shall  be  liable  to  a 
paalty  <»  and  shall  forfeit  a  sum  not  exceeding  five 
poirnds,  which  said  penalty  shall  be  recovered,  enforced, 
and  applied  aooording  to  the  provisions  of  the  Thames 
Conservancy  Acts  1857  and  1864. 

6.  It  was  admitted  that  Bngsby's  Hole  is  to  the 
east  of  Albert  Bridge,  and  that  before  and  except 
the  bye-laws  in  qnestion  there  was  no  bye-law  or 
provision  preventing  vessels  being  towed  as  the 
masters  pleased  to  the  westward  of  Albert  Bridge. 
It  was  also  admitted  that  from  the  Albert  Bridge 
at  Chelsea  westward  to  Fatney  Bridge  there 
i>  no  tow  path  or  other  means  of  towing  save  by 
steam. 

7.  It  was  contended  on  behalf  of  the  appellant 
that  the  2nd  and  3rd  bye-laws  were  to  be  read 
together,  and  that  the  3rd  did  not  apply  in  any 
way  to  the  4th ;  that,  therefore,  there  was  no  breach 


of  the  4Ah  bye-law  so  looff  as  not  more  than  six 
Teasels  were  towed  in  one  line,  and  that  there  was 
no  restriction  as  to  there  being  a  double  line  nor 
as  to  the  nnmber  to  be  towed,  and  that  it  was  aa 
open  qnestion  whether  the  4th  bye-law  had 
aneoted  vessels  towed  by  steam,  inasmuch  as 
steam  was  not  mentioned ;  and  farther  that,  as 
prior  to  the  11th  Jnly  1877  there  had  been  no  bye- 
laws  affecting  the  navigation  of  vessels  to  the 
westward  of  London  Bridge,  the  bye-law  shouUL 
state  specially  that  it  was  intended  to  apply  t* 
steam,  otherwise  there  ooold  be  no  conviction,  as  it 
was  void  from  uncertainty,  and  in  support  of  this 
contention  the  appellant  relied  upon  tne  decision 
of  the  Conrt  of  Appeal  on  the  4tn  May  1878  in  a 
case  stated  by  Mr.  Bridge  between  the  same 
parties  as  in  the  present  case. 

8.  It  was  coatended  on  behalf  of  the  respoadent 
that,  even  if  the  3rd  bye-law  does  not  apply  in  any 
way  to  the  4th,  there  would  nevertheless  be  a 
breach  of  the  4th  bye-law  if  more  than  six  vessela 
were  towed  tog^ether  at  one  time  in  a  siogle  line 
or  otherwise,  and  as  there  is  no  tow  path  betweea 
the  Albert  Bridge  at  Chelsea  westward  to  Fatney 
Bridge,  or  means  of  towing  save  by  steam,  there 
ia  no  nncertainty  in  the  said  bye-law  so  as  ta 
render  it  void. 

9.  I  was  of  opinion  that,  under  the  facts  herein- 
before stated  and  admitted,  the  appellant  had  been 
g^nilty  of  an  offence  under  the  said  4th  bye-law« 
and  I  convicted  him  accordingly,  and  sentenced 
him  to  pay  a  fine  of  &«.,  and  2*.  for  costs  in  that 
behalC 

The  appellant  having  applied  to  me  to  state 
a  case  for  the  opinion  of  the  Coart  of  Appeal,  I 
state  this  case  in  compliance  with  snoh  applia»- 
tion. 

10.  The  question  for  the  opinion  of  the  oontt  is 
whether  I  was  right  in  convicting  under  the  above 
cironmstances. 

11.  If  the  court  should  be  of  opinion  in  tfaa 
afBrmative,  the  said  conviction  is  to  be  affirmed, 
and  the  appellant  is  to  pay  to  the  respondent  the 
coats  of  the  said  appeal ;  but  if  the  court  should 
be  of  a  contrary  opinion,  the  said  conviction  is  to 
be  quashed,  and  the  summons  dismissed,  and  the 
respondent  is  to  pay  to  the  appellant  the  costs 
of  the  said  appeal.  John  Paget. 

In  a  sketoh  annexed  to  the  case,  and  marked 
"A."  a  steam-tug  was  represented  as  towing 
eight  barges,  the  first  four  being  in  a  single  line, 
and  the  last  four  two  abreast,  but  lashed  closely 
together. 

Wtibtler,  Q.C.  for  the  appellant. — We  have  beea 
already  summoned  under  the  3rd  bye- law  for  the 
same  offence,  and  the  Queen's  Bench  Division 
quashed  the  conviction.  The  judgments  in  that 
ctte  are  not  reported,  but  they  are  conclusive  of 
this  case.  The  2nd  and  3rd  bye-laws  apply  only 
to  the  river  between  Albert  Bridge  and  Charlton 
Pier;  the  4th  bye-law  applies  only  to  the  river 
above  Charlton  Pier.  The  Queen's  Bench  Division 
pointed  oat  that  that  must  be  so,  because  other- 
wise there  would  be  inconsistent  laws  for  the  same 
part  of  the  river.  It  must  be  borne  in  mind  that 
at  the  time  they  are  legislating  for  the  river  west- 
ward of  Albert  Bridge,  they  have  before  them  the 
legislation  for  the  river  eastward  of  Albert  Bridge. 
It'  ia  submitted  that  the  4th  bye-law  applies  only 
to  the  length  of  the  tail.  The  vice  that  the  bye- 
law  was  aimed  at  was  not  the  towing  of  more  than 
six  barges — if  it  had  been,  the  bye-law  might 
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easily  bare  said  ao — ^bat  the  towing  of  more  than 
six  barges  tn  a  line.  The  3rd  bye-law,  which 
deals  with  the  river  eastward  of  Albert  Bridge, 
does  expressly  limit  the  [  number  that  may  be 
towed  together  at  one  time. 

Orantham,  Q.C.  for  the  respondent. — ^The  2nd 
l^e-law  provides  for  all  vessels  navisating  the 
nver  between  the  Albert  Bridge  at  Chelsea  and 
Charlton  Pier.  The  4th  bye-law  provides  for 
vessels  above  and  to  the  westwara  of  Albert 
Bridge  at  Chelsea.  The  3rd  bye-law  is  only  an 
exception  as  to  vessels  towed  by  steam,  applicable 
to  both  the  2nd  and  4th.  That  is  the  constrnction 
of  these  bye-laws  that  it  is  submitted  is  the 
correct  one,  alifaon^h  the  Qaeen's  Bench  Division 
construed  them  differently,  fiat,  assuming  the 
decision  of  the  Qaeen's  Bench  Division  to  be  right, 
and  reading  the  3rd  bve-law  as  not  applying  to 
the  west  of  Albert  Bridge,  the  4th  bye-law,  rightly 
coBstmed,  prevents  more  than  six  vessels  being 
towed  at  one  time.  If  not  so  oonatmed,  then, 
provided  they  are  not  in  a  single  line,  any  number 
may  be  towed  at  the  same  time,  which  cannot  have 
been  intended. 

Webster,  Q.C.  in  reply. — As  to  the  argument 
db  inconvenienti,  there  is  a  practical  limit  to  the 
number  of  vessels  that  can  be  towed  abreast. 

Lord  CoLEKinoE,  C.J. — I  think  this  decision 
should  be  aflBrmed.  There  is  a  good  deal  to  be 
said  for  the  view  Mr.  Webster  has  presented  as  to 
the  construction  of  these  rules.  What  this  4th 
bye-law  was  intended  to  do  I  have,  of  course,  no 
means  of  knowing ;  but  I  think,  according  to  its 
true  construction,  it  was  intended  to  apply  to  all 
vessels  being  towed  above  Albert  Bridge,  whether 
by  steam  or  otherwise.  I  was  struck  by  Mr. 
Grantham's  argument  that  the  2nd  and  4th  bye- 
laws  should  be  first  read  together,  excluding  the 
3rd.  The  2nd  says,  "  All  vessels  navigating  the 
river  between  the  Albert  Bridge  at  Chelsea  and 
Charlton  Fier  shall  be  navigated  singly  and 
separately,  except  small  boats  fastened  together, 
or  towed  alongside  orastern  of  other  vessels, except 
vessels  towed  by  steam."  The  4th  says,"  Aboveand 
to  the  westwara  of  Albert  Bridge  at  Chelsea  six 
vessels  and  no  more  may  be  towed  together  in  a 
single  line  at  one  time,  and  the  distance  between 
any  two  of  the  vessels  so  towed  shall  not  exceed 
fifty  feet."  Then  he  says  the  3rd  should  be  read  as 
an  exception  engrafted  on  both  of  them,  viz.,  that 
when  vessels  are  towed  by  steam,  they  shall  be 
placed  two  abreast,  if  more  than  four  in  number, 
and  not  more  than  six  shall  be  towed  together  at 
one  time.  Now  it  is  not  material  to  decide 
in  the  present  case  whether  the  3rd  and  4th 
bye-laws  are  to  be  read  together.  If  they  are, 
then  no  more  than  six  barges  can  be  towed 
together  at  one  time  by  steam,  and  if  more 
than  four  then  thev  must  be  two  abreast,  both 
above  and  below  Albert  Bridge.  If  they  are  not, 
then  that  appliea  only  below  Albert  Bridge,  and, 
above  Albert  Bridge  six  vessels  and  no  more  may 
be  towed  together  in  a  single  line  at  one  time,  by 
Bteam  or  otherwise.  According  to  either  view,  in 
my  opinion,  ic  is  equally  prohibited  to  tow  eight 
bu-ges  by  steam  above  Albert  Bridge.  Accord- 
ing to  the  last-mentioned  constrnction  of  the  rales, 
which  is  that  contended  for  by  the  appellant,  the 
provision  is  that  "  six  vessels  and  no  more  may  be 
towed  together,"  and  in  this  case  more  than  six 
vessels  were  being  towed.    It  is  said  that  the 


words  that  follow  "  in  a  single  line"  aro  the  govern- 
ing words,  and  that  more  than  six  may  bn  towed 
provided  they  are  not  in  a  single  line.  Bat  I 
think  that  to  adopt  that  view  would  be  to  defeat 
the  intention  of  the  claase.  If  that  was  what  was 
meant,  the  clause  should  have  ran : "  If  vessels  are 
towed  in  a  single  line,  not  more  than  six  shall  be 
towed  together  at  one  time."  If  that  is  what  was 
meant,  it  is  not  what  has  been  said.  The  4th  bye- 
law  farther  says  that  the  distance  between  any 
two  of  the  vessels  "  so  towed"  shall  not  exceed 
fifty  feet.  Now,  if  the  fifty  feet  here  mentioned 
applies  only  longitudinally,  as  it  clearly  does,  the 
b^e-law  obviously  contemplates  as  the  only  possible 
distance  between  any  two  of  the  vessels  towed  in 
accordance  with  its  provisions  a  longitudinal  dis- 
tance ;  that  is,  that  there  shall  only  be  a  single 
line  of  snch  vessels.  I  am  therefore  of  opimon 
that  this  conviction  was  rig^t,  and  should  be 
affirmed. 

Denuax,  J. — I  am  of  the  same  opimon.  I  am 
inclined  to  think  that  the  3rd  bye-law  does  not 
apply  to  the  westward  of  Chelsea  Bridge,  if  it 
were  necessary  to  come  to  any  decision  on  that 
poiut  in  this  case.  I  think  so  for  this  reason,  that 
the  2Dd  bye-law  concludes  with  the  words  "  except 
vessels  towed  by  steam,"  and  then  the  3rd  bye- 
law  takes  UD  the  words,  and  begins  "  veasels 
towed  by  steam  shall,"  &o.,  as  if  the  3rd  bye-law 
was  intended  merely  as  supplementary  of  the 
2nd.  That  appears  to  have  been  the  decision  of 
the  Queen's  Bench  Division  when  the  matter  was 
before  them.  But  it  is  not  necessary  for  us  to 
consider  that  question  now.  The  4th  bye-law  is 
appli:»ble  to  vessels  above  Albert  Bridge.  There 
is  an  unfortunate  looseness  in  the  langnage  in 
which  part  of  the  clause  is  expressed.  I  think, 
however,  that  "  six  vessels  and  no  more  in  a 
single  line "  must  mean  six  vessels  in  a  string. 
It  is,  perhaps,  open  to  argument  that  this  was  a 
eatus  otnisBus,  there  being  no  express  provision 
as  to  vessels  towed  by  steam,  and  that  the  bye- 
law  does  not  apply  to  such  a  case.  It  is  con- 
tended that  it  was  not  proved  here  that  there 
were  more  than  six  vessels  in  a  single  line.  I 
think  the  bye-law  is  intended  to  apply  to  all 
cases  where  there  are  more  than  six  vessels, 
whether  towed  by  steam  or  not.  The  constrnc- 
tion suggested  by  my  Lord  seems  to  me  to  be 
the  reasonable  one,  viz.,  that  "  six  vessels  and  no 
more  may  be  towed  together."  If  we  construed 
the  bye-law  otherwise,  it  would  be  productire 
of  great  inconvenience.  Then  come  the  words 
"  in  a  single  line ; "  but  I  think  those  words  do 
not  alter  the  restriction  conveyed  in  the  former 
ones,  but  impose  an  additional  obligation.  That 
is  a  way  in  which  this  bye-law  may  be  read, 
and  I  think,  therefore,  ought  to  be  read.  The 
magistrate  has  so  read  it,  and  I  am  conse- 
quently of  opinion  that  the  conviction  should  be 
afiSrmed. 

Webeter,  Q.C.  asked  for  leave  to  appeal,  which 
was  refused. 

Solicitors  for  the  appellant,  J.  A.  and  E.  E. 
Fcamfield. 

Solicitor  for  the  conservators,  /.  F.  Elnulu. 
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Thurtday,  Dec  19, 1878. 

(Before  Gbovb  and  Lopks,  J  J.) 

Shith  «.  Bakeb,  Son,  akd  DsAin.  {a) 

Vendor  and  pureha$er—8ale  of  meal — ImplUd 
icarranty — Latent  defect — Opportunity  of  ingpee- 
tion — Caveat  emptor. 
A  taiamaia  who  idle  i»  a  miiblie  market  meat  which 
hat  no  defect  dieeoverable  by  an  ordinary  inepee- 
Hon,  but  which  ie  afterwarde  found  to  be  unfit  for 
human  food,  to  a  purehaeer  who  seleete  it  himeelf, 
doe*  not  impliedly  warrant  that  the  meat  iegood, 
and  tf  not  liahle  to  refund  the  price  to  the  pur- 
chaser. 
Drnmerton  v.  Matthem  (7  S.  &■  N.  586;  5  L.  T. 

Sep.  N.8.  681)  foUowed. 
Is  thia  case  a  rale  niei  had  been  obtained  by  the 
defendanta  callinK  upon  the  plaintifE  to  show 
caate  why  the  jaaement  entered  for  him  at  the 
trial  before  the  depnty  jadgn  of  the  Oity  of 
London  Conrt  shonld  not  be  set  aside,  and  jndg- 
mect  be  entered  for  the  defendants  on  the  ground 
that  on  the  facta  as  stated  in  the  judge's  notes  the 
defendants  were  entitled  to  judgment. 

From  the  judge's  notes  it  appeared  that  the 
plaintiff  was  a  retail  buccher,  and  that  the  defen- 
dants were  meat  salesmen,  carrying  on  business  at 
the  Central  M.eat  Market,  in  the  City  of  London. 
A  butcher  named  Tippler  consigned  to  the  defen- 
dants 38st.  21b.  of  Scritch  beef,  with  directions  to 
sell  the  same  on  his  account;  and  on  the  same  day 
the  defendants  sold  the  whole  of  it  to  the  plaintiff. 
The  meat  was  selected  and  purchased  by  the  plain* 
tiff  in  the  market  where  it  was  exposed  for  sale, 
and  a  fair  market  price  was  giren  for  it.  The 
meat  was  removed  to  the  plaintifiTs  shop,  and 
when  cut  np  into  joints  was  fonnd  to  be  unfit  for 
hnman  food,  and  was  therefore  returned  to  the 
defendants.  After  it  was  returned  to  the  defen- 
dants, it  was,  at  the  request  of  the  plaintiff  and 
the  defendants,  examined  by  the  inspector  of  the 
Meat  Market,  who  pronounced  the  meat  to  be  fit 
for  food,  thongh  unusual  in  colour.  The  medical 
officer  and  inspector  of  St.  Pancras  pronounced  it 
to  be  unfit  for  food,  being  white  in  colour,  and  pre- 
senting the  symptoms  of  fatty  degeneration.  The 
phintiCf  refused  to  accept  the  meat,  and  the  defen- 
dants re-sold  it  at  a  reduced  price.  The  plaintiff 
then  commenced  this  action  against  the  defen- 
dants to  recover  the  price  that  he  had  paid  for  the 
meat;  and  the  defendants  paid  into  oourt  the 
amoant  which  they  had  received  for  it  on  the 
re-eale.  The  depnty- judge  fonnd  as  a  feet  that 
the  meat  was  unfit  for  human  food,  and  entered 
judgment  for  the  plaintiff  on  the  ground  that 
there  was  an  implied  warranty  when  the  meat  was 
Bold  that  it  was  good  and  fit  for  food.  The  judge 
of  the  City  of  London  Court  affirmed  this  ruling, 
in  order  that  the  appeal  might  be  brought  to  the 
High  Conrt. 

A.  rule  having  accordingly  been  obtained  as 
above. 

Morion  Smith  showed  cause. — ^This  case  is  not 
within  Enmerton  v.  Matthews  (7  H.  &  N.  636 ; 
5  L  T.  Rep.  N.  S.  681),  the  Lord  Chief  Baron 
in  that  case  proceeding  expressly  upon  the  ground 
that  nothing  was  said  at  tbe  time  of  the  sale,  and 
the  seller  had  no  means  of  knowing,  or  reason  to 
suspect,  that  the  meat  was  other  than  good  and 
wholesome  meat.    It  is  not  fonnd  in  this  case 

(•)B*V<»(adbj  A.  H.  Bittlestoi,  E*q.,  Buii«tW'«t-LaK'. 


that  the  defendants  had  no  means  of  knowing 
what  the  condition  of  the  meat  was.  There  has 
been  in  this  case  a  total  faUure  of  the  considera- 
tion for  which  this  money  was  paid,  and  the 
plaintiff  is  therefore  entitled  to  its  return.  He 
also  cited  • 

RandaU  y.  Newton,  L.  Bep.  2  Q.  B.  lAr.  102 ;  86 

L.  T.  Eep.  N.  S.  164; 
Beer  y.  Walker,  17  L.  T.  Eep.  N.  S.  278. 

3CCaU  (with  him  JPIrUyre,  Q.O.)  in  support  of 
the  rule. — This  is  a  sale  of  a  specific  artiole.  The 
case  of  Emmerton  v.  Matthews  (libi  tup.)  is  ex* 
pressly  in  point.  BandaU  v.  Newton  {ubi  sup.) 
was  the  case  of  a  carriage  pole,  of  which  the 
defendant  was  the  mannfactnrer,  and  it  is  there- 
fore distinguishable.  In  Smith  v.  Hughes  (L.  Bep. 
6  Q.  B.  597.  603;  26  L.  T.  Rep.  N.  S.  329),  Cock- 
burn,  L.C.J.,  says  :  "  I  take  the  true  rule  to  be, 
that  where  a  specific  artiole  is  offered  for  sale, 
without  express  warranty,  or  without  circum- 
stances from  which  tbe  law  will  imply  a  warranty — 
aa  where,  for  instance,  an  article  is  ordered  for  a 
specific  purpose — and  the  buyer  has  fall  oppor- 
tunity of  inspecting  and  forming  his  own  fadg- 
ment,  if  he  choooes  to  act  on  his  own  judgment, 
the  rule  caveat  emptor  applies.  If  he  gets  tbe 
article  he  contracted  to  buy,  and  that  article 
corresponds  with  what  it  was  sold  as,  be  gets  all 
he  is  entitled  to,  and  is  bound  by  the  contract." 
Where  the  goods  are  selected  by  the  purchaser, 
the  vendor  relies  upon  that  as  freeing  him  from 
responsibility.  No  defect  in  the  meat  could  have 
been  discovered  by  the  vendor  in  this  case,  seeing 
that  an  inspector  of  meat  could  not  discover  any 
unfitness  for  human  food  in  ^it,  even  after  it  was 
out  up  into  joints.  He  also  cited 
Jones  V.  Jutt,  L.  Bep.  3  Q.  B.  197. 

GaovE,  J.— I  am  o(  opinion  that  the  rule  must 
be  made  absolute  in  this  case.  The  case  seems  to 
have  been  framed  for  the  purpose  of  ascertaining 
whether  the  deputy-judge  was  right  in  holding 
either  that  the  case  of  Emmerton  t.  Matthews 
was  wrongly  decided,  or  that  the  facts  of  this 
case  were  distinguishable  from  it.  The  com- 
missioner followed  the  ruling  of  his  deputy, 
in  order  that  the  case  might  come  before  this 
court.  The  question,  therefore,  for  us  to  deter- 
mine is  whether  there  is  anything  in  the  facts  of 
this  case  sufficient  to  distingaish  it  from  the  case 
of  Emmerton  v.  Mattlietot,  and  a  long  roll  of 
cases,  of  which,  perhaps,  the  most  important  is 
Parkinson  v.  Lee  (2  East,  314).  Those  cases 
establish  the  principle  tbat  where  goods  are  sold 
to  the  order  of  the  purchaser,  there  is  an  implied 
warranty  that  the  goods  shall  be  merchantable  j 
but  that  where  a  specific  artiole  is  sold,  and  the 
purchaser  has  had  an  opportunity  of  inspection, 
there  is,  as  _  a  general  rule,  no  implied  war- 
ranty. If  this  case  comes  within  Emmerton  v. 
Matthews  that  decision  is  binding  upon  uf. 
Now  Emmerton  v.  Matthews  decides  that  a  sales- 
man who  sells  in  a  pnblic  market  meat,  which 
is  afterwards  found  to  be  unfit  for  haman 
food,  but  which  he  had  no  means  of  knowing,  or 
reason  to  suspect,  was  other  than  good  and  whole- 
some meat,  is  not  liable  to  an  action  upon  an 
implied  warranty  or  for  money  had  and  received. 
It  is  argued  that  in  that  case  the  decision  pro- 
ceeded on  the  fact  that  the  seller  had  no  means  of 
knotring  that  the  meat  was  other  than  wholesome, 
and  here  there  is  no  such  finding.    Bat  we  think 
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tbat  it  mnsb  be  taken  that  what  the  coart  meant 
in  that  case  Tras,  no  means  of  knowing  on  an 
ordinary  ontward  inspection,  and  the  same 
inference  of  fact  arises  on  the  findings  hera 
Pollock,  G.B.  says :  "  We  are  of  opinion  tbat 
there  is  no  case  that  at  all  Kovema  the 
present.  None  of  the  cases  cited  at  the  bar 
decide  this  case,  though  in  Bitmhy  v.  BoUett 
(16  M.  &  W.  644)  all  the  law  is  collected,  and  the 
matter  was  much  discassed  ;  and  that  a  salesman 
offering  for  sale  a  carcase  with  a  defect,  of  which 
be  is  not  only  ignorant,  bot  has  not  any  means  of 
knowledge  (the  defect  being  latent),  is  not  liable 
to  any  penalty,  and  does  not,  as  a  matter  of  law, 
impliedly  warrant  that  the  carcase  is  fit  for  haman 
food,  and  is  not  bonnd  to  ref  and  the  price  should 
it  tarn  out  to  be  eo  -,  and  we  think  the  ooant  sng- 
gested  wonld  be  bad  on  demnrrer."  There  the 
words  "has  not  any  means  of  knowledge,  the 
d^ect  being  latent  mnst  mean  any  external 
means  of  knowledge.  Now  the  facts  show  that 
the  seller  in  this  case  had  no  means  of  knowing, 
npon  an  ordinary  inspection  of  the  meat,  tbat  it 
was  defective ;  because  not  only  was  there  nothing 
to  show  the  pnrchaser,  when  he  took  the  meat 
away,  that  it  was  defective,  or  he  wonld  not  have 
bought  it ;  but  there  is  the  farther  fact  that  the 
defendants  are  salesmen,  that  is,  persons  who  do 
not  sell  on  their  own  acnonnt,  bat  receive  meat 
from  consignors  and  sell  for  them  ;  and  this  meat 
having  been  sent  to  them,  their  only  dealing  with 
it  was  to  expose  it  in  tiie  market  for  sale,  and 
sell  it  at  a  fair  market  price.  Then,  as  the  jndge's 
note  goes  on  to  say,  the  meat  was  removed  to 
the  plaintiff's  shop,  and  when  cut  np  into  joints 
was  found  to  be  unfit  for  hnman  focKi.  There  is 
an  inevitable  implioatioa  that,  until  the  meat 
was  cut  up  into  joints,  its  unfitness  for  human 
food  was  not  discoverable.  It  was  therefore  re- 
turned to  the  defendants.  Aftnr  it  was  returned 
to  the  defendants,  it  was,  at  the  request  of  plaintiff 
and  defendants,  examined  by  the  inspector  of  the 
neat  market,  who  pronounced  the  meat  to  be  fit 
for  food,  though  unusual  in  colour.  So  tbat  even 
after  it  was  out  np  the  first  inspector  pronounced 
the  meat  to  be  fit  for  food,  and  did  not  discover 
any  defects  in  it.  Other  inspectors  did;  but  that 
was  all  after  the  meat  had  been  cut  up  into  joints. 
I  think,  therefore,  that  it  is  a  fair  inference  that 
nothing  could  be  discovered  before  the  meat  was 
cut  up.  Then  the  case  comes  within  Emmerion 
T.  McUthewa,  Parhinaon  ■7.  Lee,  Janet  v.  Juit,  BandcM 
V.  NewBon,  and,  possibly.  Beer  v.  Walker.  That 
last  was  a  case,  decided  by  mybrother  Lopes  and 
myself,  as  to  a  sale  of  rabbits.  The  real  point  before 
the  court  to  be  decided  was  the  question  of  whether 
the  implied  warranty  in  that  case  was  an  implied 
warranty  which  applied  to  the  time  when  the 
goods  were  delivered  at  the  station  at  the  com- 
mencement of  their  conveyance,  or  whether  it 
applied  to  the  time  when  the  goods  arrived  at  the 
end  of  the  journey.  That  being  the  point  before 
the  court,  I  should  not  consider  that  as  being  an 
authority  to  any  great  extent  on  the  question  in- 
volved in  this  case.  !My  own  judgment  at  present 
goes  with  the  decision  in  Emmerton  v.  Matlhetoe ; 
bat  if  it  did  not,  that  case  is  binding  upon  me, 
and  I  should  follow  it.  Tho  ca.<>e  which  inspired  me 
with  some  doubt  was  that  of  Mody  v.  Oregson 
{h.  Rep.  4  Ex.  49;  19  L.  T.  Hep.  N.  S.  458).  That 
case  was  as  follows :  The  defendants,  manu- 
facturers, contracted  to  supply  to  the  plaintiffs  a 


quantity  of  grey  shirtings  according  to  sample, 
each  piece  to  weigh  71b.  Goods  were  delivered 
and  accepted  according  to  sample  and  of  the 
agreed  weight ;  bnt  it  was  afterwards  discovered 
tbat  the  weight  was  made  up  by  introducing  into 
the  fabric  15  per  cent,  of  china  clay,  which 
rendered  the  goods  unmerchantable.  The  presence 
of  the  china  clay  conld  not  be  diaoovered  by  an 
ordinary  ezamhwtion  of  the  sample.  In  an  action 
against  the  defendants  for  bread)  of  an  implied 
warranty  of  merchantable  quality :  Held,  that,  in 
the  ab8««oe  of  a  sample,  a  warranty  of  niemhant- 
abls  qnatity  would  have  been  implied;  that  the 
selling  by  sample  excluded  that  implied  warranty 
only  with  respect  to  sncb  matters  as  ooald  be 
jadged  of  by  the  sample,  and  tbat  the  action  was, 
therefore,  maintainable.  Tbat  case  seemed  to  me 
at  first  not  reoonciletkble  with  SmmtrUm  v. 
Matthemt.  But  Mr.  Justice  Willes,  in  giving 
judgment,  does  draw  a  distinctioa  which  wonul 
apply  to  Emmerton  v.  Matthetet.  He  says: 
"  The  qnestian,  therefore^  is  whether  the  facta  of 
the  case  showed  tbat  the  oontract  was  for  mer- 
chantable grtj  shirting;  and  this  moat  depend 
npon  the  fair  infereni»  to  be  drawn  froos  tho 
contract  itself,  and  the  ciroamstawoea  onder 
which  it  was  made,  so  fiur  aa  they  ara  re- 
levant to  explain  it.  The  goods  were  not  speci- 
fied, nor  ascertained,  nor  inspected.  They  were 
bought  by  a  sample  which  did  not  discloae 
any  defect.  That  sample  was  made  by  the  seller 
to  represent  the  article,  and,  as  we  must  aasame 
against  the  seller,  to  represent  it  fairly  to  the 
buyer.  It  did,  in  tact,  represent  to  the  buyer  s 
merchantable  article."  As  a  matter  of  fact,  I, 
who  was  present  at  the  trial,  shonld  have  said  that 
it  did  not  represent  a  merchantable  article,  beeaose 
ths  sample,  as  well  as  the  balk,  of  tke  gooda 
seemed  to  be  so  filled  with  china  clay  that  they 
filled  the  whole  court  with  dust  by  rnerriy  potting 
the  hand  npon  them.  The  argument,  however, 
proeeeded  on  the  assumption  tbat  the  sample  did 
not  show  the  defects  which  existed,  bat  tfa«^  it 
reqaired  a  soientifio  examination  todisooiTer  them. 
"  The  article  itself  was  stipulated  for  in  terms 
■  each  piece  to  be  of  71b.  weight,'  which,  if  pro- 
perly complied  with,  and  no  foreign  material  incro- 
duced,  would  have  ensured  a  meroiantt^le  artide." 
Tbat  is,  if  the  weight  had  been  made  up  of  the 
material  itself,  then  it  would  have  been  a  mer- 
chantable article;  but  the  weight  was  not  made  up 
of  the  material  i^lf,  but  by  means  of  an  artificial 
commodity ;  and  this  was  not  discoverable  from 
the  sample.  "  The  superadded  stipulation  for 
each  piece  to  weigh  71b.  was  descriptive  of  the 
goods,  and  asserted  their  essential  diaracter  for 
commercial  purposes.  Agreement  with  the  sample 
as  to  quality  wonld  not  satisfy  this  term  of  the 
contract.  If  the  pieces  delivered  had  weighed  bub 
61b.,  though  they  nad  agreed  with  the  sample,  the 
contract  wonld  have  been  broken.  It  was  the 
feigned  and  colourable  performance,  not  real 
fulfilment,  of  the  stipalation  as  to  weight 
that  caused  the  goods  to  be  unmerchantable. 
These  were  the  circumstances  in  which  the 
learned  judge  ruled  that  there  was  a  warranty 
of  merchantableness  as  to  matters  which  could  not 
be  judged  of  from  the  sample.  For  the  reasons 
already  given,  we  think  that  direction  was  right, 
upon  the  groand  that  the  contract,  ir  truly  ful- 
filled, would  have  given  the  buyer  a  merchitntHhIe 
artiule,  and  we  need  not  consider  whether  itmi.iflit 
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not  Also  be  ■nstained  upon  the  groand  that  the 
seller  himself  made  the  sample,  and  mast  be  taken 
to  bare  warrant  that  it  was  one  whioh,  so  far  as 
his  (the  seller's)  knowledge  went,  the  buyer  might 
safely  act  upon."  There  the  ground  of  the  judg- 
ment is,  therefore,  that  the  purchasw  had  not  seen 
the  real  article,  bat  only  a  sample,  that  there  was 
a  defect  in  the  article  which  he  ooald  not  discover 
by  inspection  of  the  sample,  and  that  the  contract 
snppoaed  that  the  weight  was  to  be  the  real 
weight  of  the  genuine  article,  whereas  the  weight 
was  retdly  made  up  by  an  adulteration  inserted  ia 
the  artioleb  It  only  goes  on  the  groand  that  the 
■ale  was  not  rewy  of  a  specific  article,  and 
therefore  does  not  vary  the  law  as  laid  down 
in  EtnmeirUm  t.  MaUieuu,  Farkimaon  ▼.  iies, 
■ad  the  other  oases.  The  purchaser  was  misled 
by  the  sample  in  that  cmc,  it  being  a  true 
sample  of  the  bulk,  but  not  trae  to  the  sense, 
leading,  as  it  did,  the  porchaser  to  suppose  that 
each  piece  of  tlM  article  would  of  itself  weigh 
71b.  In  this  case,  |if  the  butcher  had  not  gone 
and  selected  his  meat,  bnt  bad  ordered  it,  were 
woold  have  been,  no  doubt,  an  implied  warranty 
on  the  part  of  the  butcher  that  it  was  A 
merchantable  quality.  Bat  the  purchaser  here 
went  into  the  market  and  inspected  the  meat ; 
there  was  nothing  to  show  to  the  butcher 
who  was  selling,  or  to  the  butcher  who  was 
baying,  that  the  meat  was  not  merchantable ;  and 
I  am  therefore  of  opinion  that  this  case  comes 
within  the  case  of  Emmerioa  v.  MaUhawa,  and 
that  the  rule  must  be  made  absolute. 

LoFEs,  J. — I  slso  think  that  the  rule  must  be 
made  absolute.    The  only  question  in  the  case  is 
whether,  on  the  sale  of  meat,  there  is  an  implied 
wansntT  that  that  meat  must  be  fit  for  human 
food.    The  defendant  in  this  case  was  a  commis- 
sion agent,  and  he  sold  the  meat  in  question  in 
the  market.    "Die  plaintiff  was  a  retail  butcher, 
and  he  bonght  the  meat  in  the  market.    There 
was,  titerefore,  the  fullest  opportunity  of  inspec- 
tion and  personal  examination  of  the  meat,  if  the 
plaintiff    desired  it.     The  plaintiff  selected  the 
meat  for  hinseH ;  it  was  not  the  defendant  who 
selected  it  for  him ;  he  relied  on  his  own  judg- 
ment.   It  appears  to  me  that  the  weH-nnderstood 
nle  of  law,  tnat  where  a  specific  article  is  sold,  in 
the  abaenoe  of  fraud,  where  the  purchaser  has  an 
(nportanity  of  inspection,  and  the  seller  is  not 
the  manafaotarer,  the  maxim  caveat  emptor  ap- 
riiiee.    In  the  case  of  Parkinson  v.  Lee  Lawreoce, 
i.  says  :  "  It  is  not  pretended  that  the  defendant 
has  iwen  gaOty  of  any  fraud  or  imposition  in  the 
Mle,  and  I  must  suppose  that  each  party  was 
eqoaUy  well    acquainted    with    the    commodity 
bamuned    for.      There  was    no    representation 
made    by    the    defendant    to    the    plaintiff    as 
to    the     goodness     of     the    hops,    to    induce 
him    to    make    the    purchase.      Bnt    here    was 
a  oommodi^    offered    for    sale,    which    might 
or    might    not    have    a    latent    defect      ^is 
was    wdl     known     in    the     trade,     and     the 
phintiff   might,  if    he   pleased,    have    provided 
sgainsi  the  risk  by  requiring  a  special  warranty. 
Instead  of  which,  a  sample  was  fairly  taken  from 
the  bulk,  and  be  exensised  his  own  judgment  npon 
it;  and  knowing,  as  he  must  have  known,  as  a 
dealer  in   the   commodity,  that  it   was  subject 
to  a  latent  defect  which  afterwards  appeared,  he 
bought  it  at  his  own  risk.  I  know  of  no  authority 
wax  makes  a  seller  liable  for  a  latent  defect 


where  there  is  no  fraud;  and  no  representation 
was  made  by  him  on  the  subject  to  induce  the 
buyer  to  take  the  thing."  I  think  the  law  so  laid 
down  is  right  (a) ;  and,  therefore,  that  this  mle 
should  be  made  absolute. 

Rule  abeolute,  wUkoiU  eotts. 
Solicitors  for  the  defendant,  Nash  and  Field. 


CaOWV  CA8E8  BESBKTZD. 

Saturday,  March  22. 

(Before  Lord  Goleridge,  G.  J.,  Lush,  J.,  Pollock,  6., 
and  HuDDLESTON,  B.,  andFirzjAMEs  Stephen,  J.) 

Bbo.  v.  HsBjumr.  (&) 

Coming — Uttering  falte  and  ctrnnterfeU  coin — 
Booereign  reduced  in  leeight  byfiUng  off  the  mill- 
ing— Making  a  nmo  miUirig — 24  ^  25  Viet,  e, 
99,  I.  9. 

The  prisoner  teat  convicted  of  uttering  two  false 
and  counterfeit  soverigns,  mth  guHiy  knowledge. 
The  two  sovereigns  toere  originally  genuine,  but 
had  been  reduced  in  weight  by  filing  of  nearly 
all  the  original  milling.  New  miUvagsteere  thg» 
made  to  tlietn  fraudidently,  so  as  to  make  them 
resemble  genuine  sovereigns. 

^eld,  that  the  two  sovereigns  when  passed  in  thai 
state  were  false  and  counterfeit  covns,  within 
sect.  9  0/24  |-25  Viet.  c.  99,  per  Lord  Coleridge, 
C.J.,  Pollock  and  Huddleston,  BB.  (Lush  and 
FUzjamet  Stephens,  JJ.,  dissenting). 

Gase  reserved  for  the  opinion  of  this  Goort  by  the 
Benorder  of  Liverpool. 

The  prisonet,  Robert  Hermann,  was  convicted 
before  me  at  a  aeesions  held  on  the  7th  Jan.  1879, 
on  an  indictment  under  sect.  9  of  the  Act  24  &  25 
Yict.  c.  99 — "  An  Act  to  consolidate  and  amend 
the  Statute  Law  of  the  United  Kingdom  against 
offences  relating  to  the  Coin,"  for  uttering  and 
patting  off  two  false  and  counterfeit  sovereigns, 
knowing  them  to  be  false  and  oounterfeit. 

The  evidence  of  uttering,  and  of  gailty  know- 
ledge, was  complete ;  but  I  desire  to  submit  to  the 
Gourt  the  question  whether  the  coins  which  were 
uttered  could  properly  bo  held  to  be  false  and 
counterfeit  coins  within  the  meaning  of  the 
statate  in  question. 

They  were,  or  had  been,  real  sovereigns,  coined 
at  the  Mint. 

Tbey  were  both  of  Her  Majesty's  reia^ — one 
dated  1872,  and  the  other  1875. 

They  had  been  fraudulently  filed  at  the  edges  to 
snob  an  extent  as  to  rednoa  the  weight  by  one 
twenty-foarth  part.  The  effect  of  the  filing  was 
to  remove  the  milling  entirely,  or  almost  entirely. 

In  order  to  restore  the  appearance  of  the  coins, 
a  new  milling  had  been  made  on  each  coin  with 
tools. 

It  appeared  to  me  that  this  was  a  ooonterfeif; 
milling,  and  that  a  coin  upon  whioh  any  part  of 
the  impression  was  counterfeit,  was  a  coanterfeit 
coin. 

The  jury  convicted  the  prisoner. 

I  remanded  the  prisoner  to  Her  Majesty's  gaol 

(a)  See,  however,  Randall  t.  Nmoton,  (L.  Sep.  2  Q.  B. 
DiT.  102 ;  »6  L.  T.  Bep  N.  S.  164),  whore  Brett,  L.  J. 
says  :  "  It  ia  safficient  to  say  of  Parkinson  v.  Lee,  that, 
either  it  does  not  determine  the  extent  of  a  seller's  lia- 
bility on  the  oontraot,  or  it  has  been  overmled." 

(b)  Beportedlir  JOHK  TxoMPSoir,  Esq.,  BuTlatar«tXaw. 
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at  Walton,  near  Lirerpool,  witbont  sentencing  him 
until  this  case  shall  have  been  decided. 

It  may  be  desirable  to  add  that  the  prisoner  had 
first  been  tried  under  the  4th  Kection  of  the 
same  Act,  and  acquitted  for  want  of  evidence  that 
the  act  of  lightening  or  diminishing  had  been  done 
by  himself. 

(Signed),        Joek  B.  Asfinall, 

Becorder  of  Liverpool. 

No  counsel  appeared  for  the  prisoner. 

Eyn  Lloyd  for  the  proeeoation. — The  prisoner 
was  guilty  of  uttering  or  putting  off  false  and 
counterfeit  coins,  resembling,  or  apparently  in- 
tended to  resemble  the  Queen's  current  gold  coin, 
within  sect.  9  of  the  24  &  25  Vict.  c.  99.  If  it  is  a 
question  of  fact  for  the  jury  whether  the  coin 
uttered  by  the  prisoner  was  counterfeit,  the  case 
is  concluded  by  the  verdict  of  guilty.  But  if 
it  is  a  matter  of  law,  it  is  contended  that  the 
filing  oS  the  original  millings  of  the  soyeroigns, 
and  the  making  of  the  new  milling  with  the  inten- 
tion that  they  should  pass  for  genuine  soTernigns 
makes  them  counterfeit  coins  within  the  Act. 
The  intent  in  making  of  the  new  Tnilling  was 
that  they  might  imitate  genuine  sovereigns. 
fBuDDLESTOir,  B. — Your  difiSculty  arises  on  the 
meaning  of  the  words,  "  false  or  counterfeit  coin  " 
in  the  interpretation  clause,  sect.  1.]  If  there  had 
not  been  a  new  milling  put  on,  there  would  have 
been  greater  difiSculty  in  contending  that  the  coins 
became  counterfeit,  but  the  new  milling  was  an 
act  of  imitation,  and  gave  them  a  spurious  cha- 
racter [Pollock,  B.— In  construing  the  words, 
"  resemble,  or  apparently  intended  to  resemble," 
does  it  matter  that  the  coin  was  once  a  genuine 
one  P]  "No.  By  removing  the  original  milling, 
the  sovereign  lost  one  of  its  essential  attributes — 
weight ;  and  if  of  less  than  the  authorised  weight 
it  ceases  to  be  a  legal  tender,  and  any  person  may 
cut,  break,  or  de&ce  it  if  tendered  to  him   in 

{)ayment,  and  the  person  tendering  shall  bear  the 
OSS  (33  Vict.  c.  10,  s.  7).  [Lord  Colekidge,  C.J. — 
What  does  "  counterfeit "  mean  ?]  A  thint;  made 
in  imitation  of  another,  and  intended  to  pass  for 
the  original. 

The  Judges  differing  in  opinion,  the  junior  judge 
first  delivered  his  judgment. 

FiTZJAHES  Stephen,  J. — I  am  unabli  to  arrive 
at  the  conclusion  that  there  was  in  this  case  the 
uttering  of  a  counterfeit  coin  within  the  meaning 
of  the  Act.  The  interpretation  clause,  sect.  1, 
enacts  that  "the  Queen's  current  coin  shall 
include  any  coin  coined  in  any  of  Her  Majesty's 
mints,  or  lawfully  current  by  virtue  of  any  procla- 
mation, &c."  Now  this  piece  of  coin  was  certainly 
a  gold  coin  coined  in  one  of  Her  Majesty's 
mints,  and  not  a  thing  made  to  imitate  such  a 
coin.  Therefore,  it  seems  to  me  that  we  start  with 
this  fact  that  it  was  a  genuine  coin ;  and  then  the 
next  thing  that  appears  is  that  it  had  been 
lightened  in  weight  by  filing  aS  the  edges,  and  so 
removing  the  milling,  which  constitutes  an  offence 
under  another  section  (sect.  4)  of  the  Act.  And 
sect.  5  makes  it  an  offence  for  anyone  to  have  in 
his  possession  any  filings  or  clippings  of  any  gold 
or  silver  bullion,  &c.,  which  shall  have  been  pro- 
duced or  obtained  by  impairine,  diminishing,  or 
lightening  any  of  the  Queen  s  current  gold  or 
silver  coin.  But  I  do  not  find  any  provision  in  the 
Act  which  seems  to  me  to  make  a  genuine  coin 
which  has  been  fraudulently  lightened  become  a 


counterfeit  cdn,  or  to  make  a  person  who  passes 
such  a  coin  guilty  of  the  onenoe  of  passing  a 
counterfeit  coin.  If  a  man  had  passed  a  coin, 
knowing  that  it  had  been  frandulently  lightened, 
he  would  not  have  committed  the  offence  of  pass- 
ing a  counterfeit  coin.  Then,  would  a  person  hf 
putting  on  a  fresh  milling  to  conceal  the  fact  that 
it  had  been  so  lightened,  and  to  pretend  that  tb» 
coin  was  of  full  weight,  be  guilty  of  passing  a 
counterfeit  coin  F  The  whole  question  is,  does  it 
thereby  become  a  counterfeit  coin  within  the  mean- 
ing of  the  Act  P  I  think  that  it  does  not.  It 
seems  to  me  that  this  was  a  genuine  ccnn  fraudu- 
lently lightened  in  such  a  manner  as  to  conoeal 
the  ftct  that  it  had  been  fWiudnlently  lightened, 
and  that  it  was  not  a  counterfeit  coin  within  the 
meaning  of  the  Act.  It  is  very  ^fiScult  todeBcrib» 
the  statutory  meaning  of  a  "  counterfeit  coin." 

Htjsdleston,  B. — I  think  that  this  conviction 
ought  to  be  supported.  The  conviction  was  under 
the  24  &  25  Vict.  c.  99,  s.  9,  which  makes  it  a 
misdemeanour  to  put  off  any  false  or  counterfeit 
coin  resembling,  or  apparently  intended  to  resem- 
ble, or  pass  for  any  of  the  Queen's  current  gold  or 
silver  coin,  knowing  the  same  to  be  false  or  conn- 
terfeit.  What  the  prisoner  has  been  found  gailty 
of  is  putting  off  a  false  and  counterfeit  coin 
resembling,  or  apparently  intended  to  resemble,  a 
sovereign.  The  evidence  was  that  almost  the 
whole  of  the  milling  had  been  fraudulently  re- 
moved from  a  gold  coin,  and  when  the  milling  had 
been  removed  that  was  a  coin  which  no  one  was 
bound  to  take,  and  in  my  opinion  it  then  was  no 
longer  the  Queen's  current  gold  coin.  And  then 
in  order  to  make  that  coin  pass  for  a  current  coin 
another  milling  was  put  on,  so  as  to  make  it 
apparently  resemble  the  Queen's  current  gold 
coin.  That  was  an  act  done  to  make  it  resemble, 
or  apparently  to  resemble,  the  Queen's  current 
coin,  and  so  it  was  a  counterfeit. 

Pollock,  B. — I  think  that  the  prisoner  was  pro- 
perly convicted.  In  dealing  with  the  ezprassion 
false  or  counterfeit  coin  in  sect.  9,  I  think  the 
interpretation  clause,  in  clear  and  afiirmatire 
language,  so  defines  it  as  to  include  this  case.  I 
agree  with  my  brother  Haddleston  that  when  the 
original  milling  was  taken  off  for  the  purpose  of 
deteriorating  the  coin,  the  coin  oeosea  to  be  a 
current  coin;  and  taking  that  banis  as  a  starting 
point,  it  seems  to  follow  that  it  becomes  something 
else ;  and  then  the  putting  on  a  new  milUng  so  as 
to  make  it  pass  for  a  genuine  sovereign  appears  to 
me  to  make  it  a  counterfeit  sovereign.  A  person 
having  machinery  might  take  off  the  milling  from, 
a  great  number  of  sovereigns  and  make  a  new 
milling  so  as  to  make  them  pass  for  the  cnrrent 
gold  coin  of  the  realm.  I  have  no  doubt  that  that 
would  be  substantially  putting  off  false  or  counter- 
feit coin,  apparently  intended  to  resemble  the- 
Qneen's  current  gold  coin,  within  the  spirit  and 
intention  of  the  Act. 

Lush,  J.— I  cannot  agree  with  the  majority  of 
the  Court.  In  my  opinion  it  would  be  straiuing 
the  words  "  false  and  counterfeit  coin "  beyond 
their  legitimate  meaning  to  hold  that  the  prisoner 
was  guuty  of  uttering  felso  and  counterteit  coin 
within  sect.  9  of  the  Act.  Had  there  bees 
nothing  more  done  to  tha  coins  than  filing  off  the' 
original  milling,  and  then  passing  them  in  that 
state  the  prisoner  could  not  have  been  guilty  of 
uttering  false  and  counterfeit  coin,  for  they  would 
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■till  bavo  been  the  Qaeen'a  current  coin,  thoogh 
deficient  in  weight.  The  expression,  "  false  and 
coanterfeit  coin"  involves  tne  idea  of  spnrioiu 
imitation,  and  the  interpretation  clause  defines 
that  "  it  shall  inclade  any  of  the  oarrent  coin 
which  shall  have  been  eilt,  silvered,  washed, 
ooloored,  or  cased  over,  or  in  any  manner  altered 
■>  aa  to  resemble,  or  be  apparently  intended  to 
resemble,  or  pass  for  any  of  the  Queen's  current 
coin  of  a  higher  denomination.  If  a  farthing  had 
been  gilt  over  so  as  to  be  apparently  intencbd  to 
reaeiDOle  a  sovereign,  it  womd  have  been  counter- 
feit coin  within  the  meaning  nf  that  clause.  Bat 
I  think  the  word  "  coanterfeit "  alone  is  not  Ba£S> 
dent  to  include  the  present  case.  The  prisoner 
was  tried  and  acaaitted  for  the  offence  unoer  sect. 
4,  of  impairing,  oiminiahing,  lightening  coin  with 
intent  that  it  misbt  pass  for  the  Queen's  current 
gold  coin.  Anouer  section  (sect.  5)  makes  it  an 
offence  to  have  possession  of  any  filings  or  dip- 
pings obtained  by  impairing,  or  diminishing,  or 
lightening  any  of  the  Queen's  oarrent  gold  or 
silver  coin,  bat  there  is  no  section  which  makes 
tiie  attempt  to  pass  off  dipped  or  lightened  coin 
an  offence  where  it  is  intended  to  pass  for  coin  of 
the  same  denomination.  I  think  that  the  mere 
catting  off  of  the  original  milling  and  potting  on 
a  new  miUing,  as  in  the  present  case,  is  not  suffi- 
cient ts  turn  the  coin  into  false  and  counterfeit 
omn  within  the  meaning  of  the  Act. 

Lord  OoLEBiDGS,  G.J. — ^I  am  dearly  of  opinion 
that  this  case  is  within  the  meaning  <A  the  Act, 
and  am  content  to  rest  my  jadgment  on  either  of 
the  two  views.    First,  I  say  that  the  prisoner  was 

guilty  of  passing  a  coanterfeit  sovereign.    What 
e  did  was  this :  he  filed  off  the  milling  from  a 
genuine    sovereign,   and   that   being  done,   the 
sovereign,    reduced    bdow   the   proper   weight, 
in   my  opinion,    ceased  to    be   a    genuine    cur- 
rent  sovereign;    he  then  made  a   new   milling 
to  it,  and  in  that  state  passed  it  as  a  genuine 
sovereign.    That,  in  my  judgment,  was  patting 
off  a   coanterfeit,  resembling,  or  apparently  in- 
tended to  resemble,  a  genuine  sovereign.  That  view 
may  be  wrong,  however,  and  if  so,  I  will  rest  my 
judgment    on    the   ordinary  sense  of  the  word 
"coanterfeit;"  that  is,  imitation.     By  the  act  of 
the  prisoner  in  removing  the  original  milling,  and 
making  the  new  milling,  the  com,  which  by  the 
removal  of  the  miUing  ceased  to  be  a  current  coin 
or  sovereign,  was  made  by  the  new  milling  to 
naemUe  and  pass  for  a  current  sovereign,  that  is 
in  my  view  a  counterfeit  sovereign.     The  inter- 
pretation clause  adds  strength  to  this  view;  it 
says  in  plain  language  that  the  expression  "  false 
and  counterfeit    com  resembling,  or  apparently 
intended    to  resemble,  or  pass  for  any   of  the 
Qaeen's  current  gold  or  silver  cmn,  shall  inclade 
vy  of  the  current  coin  which  shall  have  been 
^It,  silvered,  washed,  coloured,  or  cased  over,  or 
ID  any  manner  altered  so  as  to  resemble,  or  be 
apparently  intended  to  resemble,  or  pass  for  any 
w  the  Queen's  current  coin  of  a  higher  denomin- 
>ti0D."    That  is  an  inclusive,  bat  by  no  means  an 
exclusive  definition.    It  is  said  only  to  include 
toch  cases  as  where  a  forthing  is  gilt  or  silvered 
BOSS  to  resemble,  or  he  apparenuy  intended  to 
nsemble,  the  Queen's  current  coin  of  a  higher 
denomination.     It  cannot  be   limited  to  mean 
nally  imitating  a  sovereign  or  coin   of  higher 
oenomination,    because    the   coanterfeit   in   fact 
does  not  imitate  them ;  there  are  differences  in  the 
ToL  XL.,  N.  S.,  1016. 


inscriptions,  and  other  parts  of  the  coins.  I  think 
the  term  coanterfeit  applies  where  anyone  does 
anything  which  shall  have  the  effect  of  making  a 
coin  which  is  no  longer  a  genuine  oarrent  coin  pass 
for  a  gennine  oarrent  coin.  On  eitUbr  of  the 
above  views  I  think  the  conviction  may  be 
supported.  Conviction  affimud. 

S^mtm  Court  of  Jubicatttrt 

COURT  OF   APPEAL. 

SITTINGS    AT    LINCOLN'S    INN. 

Jan.  21,  24,  27,  and  Mareh  25. 

(Befoi«  Jakes,  Baooallat,  and  Bramvill,  L.JJ.) 

AttobheT'Gkxsbal  v.  Great  Eastbbit  Bailwat 

COMFAKT.  (a) 

BaUtBay  eompany — 8t(tiutory  pouiert — Ultra  viret 
— Letting  of  rolling  stock — Public  injury — Dutf 
of  Attomey-Oeneral—BaUwayt  Olauiu  OomoU- 
daiion  Act  1846,  t.  87. 

A  line  of  railway,  called  the  TUhury  Une,  wat  eom- 
ttrueted  by  eontraetort,  io  uihom  (hs  line  wom 
leaied,  the  trc^  being  worked  by  mean*  of  tkt 
loeomotivet  and  rolling  stock  of  the  Eastern 
Counties  Baiheay  Company,  by  whose  line  and 
thai  of  the  ElaekwaU  Company  alone  the  TiJiurf 
line  had  access  to  London.  In  1863  an  Act  was 
passed  to  authorise  arrangements  between  tk« 
Tilbury  Company  and  the  lessees  of  its  under- 
talcing,  and  &e  EMtam  Counties  (then  and  now 
called  the  Oreett  Eastern)  and  the  BlaekwaU 
Companies,  with  reference  to  the  lease  omI 
working  cf  <&e  TUbwry  Une,  and  for  other  pur- 
poses. 2%t«  Act  empowered  ihe  two  losi-namtfl 
companies,  joiiMy  or  severally,  to  take  a  lease  or 
a  transfer  of  the  existing  lease  of  the  TUbttt^ 
line ;  and  it  alto  empowered  them  to  enter  imte 
agreements  with  respect  to  the  working  of  tks 
TUJmry  Une,  and  wtth  resoeet  to  the  apportion- 
mmU  of  (he  tre^  and  tne  toUt,  ire.  Neither 
eompoay  took  a  lease,  but  the  Cheat  Eatlen* 
Company  continued  to  work  the  Tilbury  line  tOl 
the  expiration  of  the  contraelors'  lease,  whtrempm 
it  entered  into  am  agreement  with  the  TUbury 
Company  to  supphi  locomoticepower  and rottittf 
slock  for  the  working  of  the  Tilbury  Une  upon 
eertatn  term*.  The  Attoimey-QenerM  brought  an 
action  at  the  relation  of  certain  persons  repre- 
senting the  body  of  manufacturers  and  dealers 
in  locomotive  engine*  and  roUing  stock  to  rssfratM 
the  Oreal  Eastern  Company  from  leUing  fur 
hire  aiw  loeomotive  engines  or  other  roUing  si>ck 
except  for  the  tragie  of  another  raUway  in  extrer 
ordtnary  emergencies : 

Held,  by  James  and  BramiweU,  L.JJ.  (reverting  Iks 
decieum  of  Jeeul,  MJl.),  BaggaUay,  LJ.  di**etU- 
ing,  that  the  defendant  company  had  power  under 
the  Act  of  1863,  and  also  under  the  87th  tealion  of 
the  Bailutays  Clauses  Consolidation  Act  1845,  te 
enter  into  the  agreement  to  supply  the  Tilbury 
Company  with  locomotive  power  and  roUinf 
siode,  and  that  the  plaint^  was  twt  entitled  to  the 
injunction  claimed. 

Per  Jame*  and  BramweU,  LJJ. :  Some  plain  puilU 
mieehief  must  be  shown  to  warrant  a  suit  on 
behalf  of  the  puhlio  to  restrain  an  incorporated 
eompany  from  exceeding  He  powers,  and  where 

(a)  Bcportad  by  H,  Fiat,  Siq.,  Birrister4t.I«w. 
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sa^raUvmn  eompany  engagM  tn  a  ircuk,  toi^tofc  is 
•naiih»r  evprtaufi  avthoriiad  nor  prohiidled  by  itm 
Art,  -the  AJUonuyO&iteral  ought  no(  to  iwtenmte 
lOt  the  mtUmee  of  a  rival  trader,  in  the  aibtenoe  of 
«Mqr  tubttaniial  injury  to  the  public 

AttoRiey- General  V.  Great  Northern  Bailway  Com- 
iway  (2  L.  T.  Bif.  N.  &  653 ;  1  Dr.  4-  Bin.  IM) 
dittingviahed. 

PerBaggaJlay,LJ.:  When  a  raUway  company  cxeeeds 
iU  JuUutory  powwi,  it  i*  the  duty  of  tfte  Attorney- 
General  to  take  «iep«  to  rettrain  it  from  so  doing, 
at  it  it  the  interest  of  the  pvblio  that  the  law 
should  be  respected,  and  the  law  is  transgressed 
by  the  company  exceeding  its  ttcUutoi-y  powers. 

This  was  an  appeal  from  a  decision  of  the  llaster 
of  the  Bolls. 

The  action  mu  brought  at  the  relation  of 
Xpfaraim  Hntohings,  on  behalf  of  the  Locomotive 
Ifannfacturers'  Ageociation  -and  the  Bailway 
Onrriage  and  Waggon  Bnildera'  Association, 
who  -oonridered  themselves  aggrieved  by  an 
arrangemeut  by  irhich  tiie  Great  Ifiutem 
Bailway  Company  had  agreed  with  (he  Tilbury 
and  Sontfaend  Biulway  Gompaa^  to  aopply  iham 
at  a  certain  rate  with  locomotive  engines 
and  other  rolling  stock  so  far  as  might  be 
neeessary  lor  the  traffic  of  the  London,  Tilbory, 
and  Bonthend  line.thns  depriviag  the  Locomotive 
Mannfaoturers'  AssookAioo  and  the  Bailway 
Carriage  and  Waggon  Bailders'  Adsooiation  of 
the  profits  whioh  might  otherwise  have  aocmed  to 
them  by  snpplying  the  London,  Tilbary,  and 
Sonthend  Bailway  Oompany  with  locomotive 
en^nes  and  railway  oarriages  and  waggons  of 
tiheur  wiannfantnre. 

The  statement  of  claim  alleged  that  neither  the 
Gheat  Eastern  Bailway  Act  1862,  whereby  the 
defendant  company  were  inonrporated,  nor  the 
Acts  therein  recited  or  therewith  inoorporated, 
nor  anyotfaer  Aet,  authorised  or  empowered  the 
Gh-eat  SJastern  Bailway  Company  to  let  for  hire 
looomotive  engines  or  other  rolling  stock,  or  to 
manafactnre  rating  stodc  for  uoj  snch  purpose ; 
that  the  Great  Eastern  Bailway  Company  had 
lately  commenced  to  let  on  hire  locomotive 
engines  and  other  rolling  stock  to  divers  com* 

niea  and  persons,  and  among  others  to  the 
idon,  'nibary,  cmd  Sonthend  Bailway  Company 
(hereinafter  called  the  Tilbnry  Oompany),  and  to 
mannfactnre  rolling  stock  for  the  purpose  of 
letting  the  same  on  hire ;  that  in  the  seasion  of 
1876  the  Tilbnry  Company,  wildi  the  concurrence 
of  the  Great  Eastern  Bailway  Company,  promoted 
a  Bill  in  Parliament  intended  to  confirm  an  agree- 
ment, dated  the  Ist  Jnne  1876,  and  made  between 
the  Great  Eastern  Bailway  Company  of  the  one 
part,  and  the  Tilbnry  Company  of  the  other  part, 
and  whereby  the  former  oompany  agreed  to  let  00 
hire  locomotive  engines  and  other  rolling  stook  to 
the  latter  compaOT  on  certain  terms;  that  the 
said  Bill  was  withwawn  in  March  1877 ;  that  not- 
withstanding thai  withdrawal  of  the  said  Bill  the 
Cheat  Eastern  Bailway  Company  oontinned  to  let 
on  hire  looomotive  engines  and  other  rolling  stock 
to  the  llBnuy  Company. 

The  plaintiff  charged  that  the  letting  for  hire  of 
locomotive  engines  and  other  rolling  stook,  and 
the  mannfaetnre  of  rolling  stook  for  the  parpioee 
of  sndi  letting,  were  not  within  the  powers  of  the 
dreat  Eastern  Bailway  Company,  and  claimed 
that  the  Great  Eastern  BailwayCompany,  their 


directors,  servants,  and  agents,  might  be  reaktained 
by  injunction  from  letting  for  hire  any  locomotive 
engines  or  other  rolling  stock,  eouept  for  the 
purposes  of  the  traffic  on  another  railway  in  extra- 
ordinary emergencies,  and  from  manafaeturing 
looomotive  engines  or  other  rolling  stock  for  the 
purpose  of  letting  the  same  cm  hire,  or  for  any 
other  porpose  except  for  the  purpose  of  being  naed 
by  atse  Great  Eastern  Bailway  Company  upon  a 
railway  worked  by  them,  or  some  part  thereof. 

The  caae  made  by  the  atatement  of  defenoe  was 
as  followe  : — The  undertaking  of  the  Tilbary  Com- 
pany consisted  of  a  railway  from  the  Ilford  janetion 
of  the  Great  Eastern  line  to  Southend,  with  aevaral 
railways  or  branohes  therefrom,  indnding  a  rail- 
way to  the  railway  of  the  London  and  Blaokwall 
BaQwayCompany,andall  therailwaysoompriDedin 
the  said  undertaking  were  made  or  pnadasad  by 
the  Eastern  Counties  Bailway  Company  and  -the 
London  and  Blackwall  Bailway  Company  jointly  by 
means  of  capital  by  a  separate  claas  of  diares  in 
each  of  the  said  companies  called  the  London,  Til- 
bury, and  Southend  Eztenaioa  Sharca,  aad  naidtr 
the  powers  of  certain  local  and  personal  Acats  of 
Parliament,  namely,  the  15  Yict.  c.^  the  17  A  18 
Viet.  0.  133.  the  19  Vict  c.  15,  and  the  19  &  20 
Vict.  0.  76.  By  these  Acts  the  afiaiva  «f  Ae 
undertaking  ware  placed  under  the  nuaagemant 
of  a  joint  committee  consisting  of  e^it  diractons, 
fonr  of  whom  ware  appointed  by  the  Skstem  Coon- 
ties  Bailway  Company  and  four  by  the  London 
and  Blackwall  Bailway  Oompany.  Under  -powaia 
eooferred  by  the  above-mentioned  Aots  the  rail- 
ways comprised  in  the  said  undertaking  wem 
leased  to  Meaara.  Peto,  Betts,  and  Braaaey  for  tiw 
terms  of  twenty-one  years  from  the  3rd  Jaly  1854^ 
and  by  an  indenture  i£kted  the  25th  Mandi  18M  and 
made  between  the  Eastern  Coontiea  Bail  w»y  Com- 
pany of  the  one  part,  aad  Measrs.  Beto,  Betts,  and 
Braasey  of  the  other  part,  it  was  agooong  other 
things  provided  that  tne  Eastern  Conntiee  Bail- 
way  Company  should  during  the  oontinnanee  at 
the  lease,  at  their  own  coat,  provide  and  maintain 
and  from  time  to  time  replace  in  g^ood  rapairand 
condition  and  efficient  working  order  all  snoh 
rolling  stock  and  locomotive  power  as  shoald  be 
necessary  for  working  the  traffic  of  the  lailway. 
By  an  AJot  of  the  25  Vict.  o.  6.  intituled,  the  Lon- 
don, Tilbury,  and  Southend  Bailway  Act  lif62, 
passed  with  the  consent  of  and  by  arrangenMot 
with  the  Eastern  Counties  Bailway  Company  aad 
the  London  and  Blaokwall  Bailway  Company,  the 
holders  of  the  Southend  extension  sharea  in  each 
of  the  said  companies  wera  inoorporated  in  a 
company  called  the  London,  Tilbuiy,  and  South- 
end Bailway  Company,  and  the  said  undertaking 
was  vested  in  that  eompany,  and  it  was  enacted 
that  the  number  of  directors  should  not  ezosad 
nine,  of  whom  three  should  be  appointed  by  that 
company,  three  by  the  direotors  of  the  Eaatera 
Counties  Bailway  Company,  and  three  by  the 
directors  of  the  London  and  Blaokwall  Baihray 
Company,  and  it  was  also  enacted  chat  {nrthcr  v 
otherwise  than  in  that  Act  ocpveasely  enactod 
nothing  therein  contained  should  pr^udioe  oraSeet 
any  of  the  rights,  powers,  or  privileges  vested  ia 
the  Eastern  Coanties  Bailway  Company  or  .in  the 
London  and  Blaokwall  Bailway  Company. 

By  the  34th  section  of  the  last.mentionad  Axt  it 
was  enacted  thnt  nothing  in  that  Act  oontaiiiad 
should  prejudice,  affeot,  or  alter  the  oontraot  tet 
the  lease  of  the  andertaking  entered  into  with 
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the  leasees,  or  the  leaae  thereof,  nor  any  oontraot 
tramement  entered  into  between  the  lesBeea  and 
the  Eastern  Coantiea  Bailway  Company  and  the 
London  and  Blaokirall  Sail  way  Company,  or  either 
of  iliem,  or  wi^  any  other  oompany  or  party. 

The  Bastem  Coantiea  Bailway  Compaq  were 
the  leaaeea  of  the  London  and  Blaokwall  Bailway 
Slider  ■  lease  iriiich  is  stiU  sabaistinfir,  and  the 
laatly  hnwinbefore  mentioned  A.ot,  althoagh  in> 
eorporating  the  holders  of  the  Sonthend  eait«iBion 
ahrna  into  a  sepacate  oompany,  piaotioally  retained 
the  nuuMgemmt  of  the  andertaking  in  the  hands 
of  the  Baatem  Counties  Bailway  Company  by  the 
proriaions  oontained  in  that  Act  for  the  appointF 
laent  of  direntors. 

The  London  and  Black  wall  Bailway  and  the  rail- 
way of  the  Bostem  Coantiea  Bailway  Company 
fnmtiieianctiaBBtfaerewithaf  the  Sonthend  Ex- 
tension SmIwi^  wereand  are  need  for  the  traSo  of 
the  Londoni  Tilbury,  and  Southend  Bailway,  and 
the  last-mentiaBad  railway  baa  no  passenger  or 
gooda  station  at  any  of  snch  jnnctions,  nor  any 
italieHS  in  or  near  London,  exoeprt)  snch  a»  belong 
to  Mid  are-  worked  by  tiie  defendants,  who  have 
cenaeqamkly  a  direct  interest  in  the  proper, 
ettcieiit,  and  aoBtiaaons  working  of  the  liondan, 
Tilbnry,  and  Sonthend  Bailwi^. 

"Hie  Bastem  Connties  Bailway-  GompHiT  and  cer- 
tain other  raflway  companies  were  dissolved,  and 
the  defendants  were  incorporated  by  the  Great 
BastOTn  Bailway  Act  1862,  whereby  idl  the  pro* 
perties,  rights,  privileges,  and  liabilities  of  the 
Siatem  Connties  Bailway  Company  became  and 
are  vested  in  the  defendants. 

Under  and  by  -vixtne  of  the  several  Acts  of  Far- 
Baawnt  bereinbeforataentioned  tiiedelendants  had 
sad  have  an  interest  in  and  control  over  the  raO- 
waysof  the  London,Tilbnry,  and  Sonthend  Bail  way. 
Company,  and  the  said  railways  have  alw^rs  been 
WOTked  as  parte  of  their  system,  and  in  parsaanoe 
of  the  pmvisions  of  the  said  indentore  of  the  25th 
Msidt  1854»  and  dm-ing  the  term  therwn  men- 
tioned the  EsBtem  Connties  Bailway  Company 
uitil  they  were  dissolved^  and  afterwards  the  d»- 
feadants,  provided  and  maintained  and  kept  in  good 
npsr  and  oonditicm  and  efiScient  working  order 
afl  snch  ndiing  stock  and  locomotive  power  as  were 
r  for  woridngthe  tra£9c  of  the  said  London, 


Tilbary,  and  Sonttiend  nulway. 

By  an  Act  of  the  26  A  27  Vlot.  o.  69,  intituled 
an  Act  to  anthorise  arrangements  between  the 
London,  mbniy,  and  Sonthend  Bailway  Company, 
■id  the  leasees  of  their  undertaking,  and  the 
fiutBtn  Connties  (sManing  thereby  die  defen- 
dants) and  the  London  and  Blaokwall  Bailway 
Companies,  with  reference  to  the  lease  and  wcnrk- 
iagof  the  London,  lUbnry,  and  Sonthend  Bailway, 
and  tar  other  pnrposes ;  after  reforing  to  the 
ml  lease  to  Messrs.  Peto,  Betta,  and  Brassey,  and 
icoitinff,  amonarst  other  things,  that  by  arrange- 
lants  Between  tlie  defendanta  and  the  lessees  toe 
tnSo  on  che  London,  Tilbnry,  and  Southend 
Bailway  was  worked  by  tibe  defendants,  and  rer 
citing  that  it  was  expedient  that  the  London, 
Tilbuy,  and  Sonthend  Bailway  Company,  the 
|w«ocs^  and  the  defendants,  and  the  London  and 
Bia^wall  Bailway  Company  (in  the  Act  called 
te  two  companies)  respectively  shonld  he  enabled 
tessree  ^lon  sndi  alterations  in  the  terms  of  the 
ItMe^  and  in  the  airangements  for  working  the 
■sid  njlway  as  by  that  Act  aathorised,  and  that 
the  defen^nts  and  the  London  and  Blackwall 


Bailway  Company,  jointly  or  aepaiately,  shoald 
be  empowered  to  take  a  lease  or  transf)^  of  tha 
existing  lease  of  the  London,  Tilbury,  and  Sonth- 
end Bailway  npon  such  terms  and  conditions  a* 
by  that  Act  aathorised,  it  was  by  the  14tb  section 
of  the  said  Act  enacted  that  the  two  companies 
might  enter  into  arrangements  with  respect  to  the 
working,  maintenance,  and  management  of  the 
extension  railway,  or  any  part  thereof,  and  of  the 
railways  of  the  two  companies  connected  there- 
with ;  and  by  the  15th  section  it  was  enaated  that 
the  directors  of  the  Tilbnry  Company  and  the 
directors  of  the  two  companies  respectively  mi^t, 
subject  tosnch  sanction  of  shareholders  as  1^  that 
Act  prescribed,  enter  into  any  contracts  er  agree- 
ments for  effecting  all  or  any  of  the  purposes  of 
the  Act,  or  any  objects  incidental  to  tigus-execntion 
thereot;  and  that  evei7  such  contract  or  agree- 
ment might  ooatain  snoh  covenants,  &o.,  aa  might 
be  motually  agreed,  upon  between  the  paities 
tboreto. 

After  the  passin|p  of  the  last-nrantioned  Act, 
the  defendants  continaad  during  the  continnanoe 
of  the  lease  to  provide  and  maintain  and  keep  in 
good  repair  and  condition  all  such  rolling  stock 
and  locomotive  power  as  were  necessary'  for  work- 
ing thetrafSc  of  theLandon,Tilbury,  and  Sonthend 
Bailway. 

The  lease  to  Messrs.  Peto,  Bistts,  and  Brassey 
enired  on  idie  3rd  July  1875. 

By  an  indenture  dated  the  Ist  Jane  1876,  and 
made  between  the  defendants  of  the  one  part,  and 
the  London,  Tilbury,  and  Sonthend  Bailway 
Company  of  the  other  part  (being  a  deed  oiE 
arrangement  for  the  wortdng  of  the  London, 
THbnry,  and  Southend  Bulway),  it  was  provided 
by  article  18  that  the  defendants  ahanld  supplj 
the  Tilbury  Company  with  loconrativa  power  on 
certain  terms  and  conditions  therein  mentioned^ 
and  by  articles  25  and  26  it  was  provided  that  th» 
defendants  should  supply  the  Tilbnry  Company 
with,  certain  carriages,  waggons,  and  break  vana« 
and  by  astide  27  it  was  provided  that  the  pro- 
visions contained  in  articles  25  and  26  shonld 
continue  in  force  for  two  years  from,  the  Ist 
Julv  1875. 

The  defendants  submitted  that  under  and  by 
virtue  of  the  powers  and  provisions  contained  in 
the  said  Act  of  the  26  &  27  Yict.c.  69,  or  other- 
wise, they  were  aathorised  and  empowered  to  let 
for  hire  to  the  London,  Tilbury,  and  Sonthend 
Bailway  Company  rolling  stock  and  locomotive 
power,  and  for  that  purpose  to  enter  into  the 
agreement  contained  in  the  said  indenture  of  the 
Ist  June  1876. 

The  defendants  have,  since  the  Ist  July  1873, 
let  for  hire  to  the  Tilbary  Company  locomotive 
power  upon  the  terms  and  conditions  contained  la 
article  18  of  the  said  indenture  of  the  Ist  Jane 
1876,  and  they  continue  so  to  do,  but  on  the  Ist 
July  1877  they  oeasad  to  let  ibr  hire  or  sni^ly  to 
the  Tilbury  Company  any  carriages,  waggons, 
break  vans,  or  other  rolling  stock,  exceptlooo- 
motive  power,  and  tbe^  have  never  since  that  date 
let  for  hire  or  supplied  to  the  Tilbary  Company 
any  such  carriages  or  other  rolling  stock,  except 
npon  the  speciu  occasions  and  npon  the  terms 
npon  which  it  is  customary  for  one  raflway  com- 
pany to  lend  rolling  stock  to  another  railway 
company. 

The  action  was  tried  before  ths  Mjtatae  of  the 
Bolls  in  Jan.  1878. 
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Jessel,  M.B.  delivered  iodf(ment  as  follows  :— 
Tbe  point  I  have  to  decide  is  really  one  of  very 
great  simplicitv,  if  the  Act  of  Parliament,  upon 
which  80  mach  argament  has  been  raised  was 
drawn  as  clearly  as  it  might  be.  The  first  point 
h  this  :  The  defendants  say  that  they  are  entitled 
to  let  to  the  London,  Tilbary,  and  Southend  Bail- 
way  Company  engines,  carriaRes,  wu^gons,  coaches, 
and  BO  forth,  the  whole  of  tne  rolung  stock  of  a 
railway  company.  That  is  what  they  assert,  and 
that  is  what  I  am  goine  to  try.  They  say  they  have 
power  to  let  to  tbe  Tilbnry  Company  rolling  stock 
and  locomotive  power,  and  for  that  pnrpose  to 
enter  into  an  agreement— the  agreement  of  Jane 
1876.  Now,  that  is  not  a  qaestion  of  general  law, 
bat  is  simply  a  qaestion  upon  tbe  construction  of 
tbe  Aot  of  I*arliament,  which  I  am  far  from  saying 
is  clear,  and  far  fh>m  saying  that  other  persons 
might  not  take  a  different  view  of  the  provisions 
thereof.  But  it  does  appear  to  me,  npon  reading 
the  whole  of  that  Act  of  Parliament— and  I 
hkve  read  it  through  more  than  onoe  dnring  the 
argument,  and  have  bad  tbe  benefit  of  an  elalx)rate 
argument  on  both  sides— that  that  Act  of  Parlia- 
ment did  not  auihorise  anything  of  the  sort.  The 
contention  on  the  part  of  the  defendants  is,  in 
substance,  that  the  Act  of  Parliament  authorised 
tbe  Great  Eastern  Bail  way  Company  to  enter  into 
a  working  agreement  with  tbe  London,  Tilbury, 
and  Southend  Bailway  Company.  That  is  the 
substance  of  their  contention.  Now,  on  spelling 
oat  the  Act  of  Parliament,  I  do  not  think  it  di£ 
Tbe  recital  refers  to  arrangements  then  existing, 
which  were  in  snbstance  these :  ^essn.  Peto, 
ISetts,  and  Brassey  were  the  lessees  ibr  the  re- 
mainder of  a  term  of  twenty-one  years  of  the 
London,  Tilbury,  and  Southend  Baifway  at  that 
time,  and  the  firm  of  Peto  and  Co.  had  a  separate 
working  agreement  with  the  Eastern  Counties 
Bailway  Company,  since  absorbed  into  tbe  Great 
Eastern  Company.  Now,  the  arrangement  which 
is  referred  to  is  the  arrangement  for  working  the 
traffic  under  that  agreement.  Then  there  is  a 
recital  that  it  is  expedient  that  the  London,  Til- 
bury, and  Sonthend  Bailway  Company,  tbe  lessees, 
the  Great  Eastern  Bailway  Company,  and  the 
London  and  Blackwall  Bailway  Company  should  be 
enabled  to  agree  upon  snch  alterations  in  the  terms 
ef  the  lease,  in  tbe  arrangements  for  working  the 
railway,  and  in  the  apportionment  of  tbe  receipts 
and  expenses,  as  by  this  Act  anthorised.  Conse- 
quently, we  get  by  tbe  recital  only  to  what  is  by 
this  Act  anthorised — alterations  in  the  arrange- 
ments for  working.  The  arrangements  for  work- 
ing were  arrangements  specially  authorised  bv  Aot 
of  Parliament  daring  tbe  continuance  of  the  lease. 
Those  are  tbe  things  to  be  altered.  Then  we  have 
the  4th  section  empowering  tbe  company  and 
tbe  lessees  to  enter  into  any  contract  or  agree- 
ment for  all  or  any  of  the  following  purposes : 
The  first  is  tbe  alteration  of  tbe  terms  of  the 
lease ;  the  second  is  the  transfer  to  the  company, 
or  the  surrender  to  the  Southend  Company  of  tbe 
existing  lease;  and  the  third  is  the  granting  and 
acceptance  by  the  two  comj^nies,  jointly  or 
severally,  of  a  new  lease.  Then  we  come  to 
the  10th  section,  which  says  that  "no  altera- 
tion in  tbe  existing  lease,  and  no  new  lease, 
shall  have  any  operation  until  it  shall  be 
approved  by  the  Board  of  Trade."  Then  the  12tb 
section  piovides  that  none  of  tbe  powers  and  pro- 
"usions    shall    have   any  effect  unless   tiiey  are 


assented  to  by  a  certain  proportion  of  the  proprie- 
tors of  tbe  two  companies,  that  is,  of  the  London 
and  Blackwall  Company  (which  has  also  since  been 
absorbed  into  tbe  Great  Eastern  by  a  perpetual 
lease)  and  the  Eastern  Counties  Company.  Then 
tbe  14th  section,  as  I  read  it,  refers  to  an  arrange- 
went  between  the  London  and  Blackwall  Bailway 
Company  and  the  Eastern  Counties  Company, 
inter  se,  as  to  bow  they  will  arrange  for  the  work- 
ing of  the  Southend  line,  if  they  come  to  an 
arrangement  at  all  with  the  Sonthend  Company, 
and  not,  as  I  read  it,  any  independent  power  to 
make  a  new  working  agreement  quite  irrespective 
of  the  lease  altogether.  Then  oomes  the  15tb 
section.  It  is  very  difficult  to  understand  why  it 
was  pat  in,  because,  as  1  understand,  the  ^h 
section  effeois  tbe  same  purpose  in  substanoe.  It 
says,  "  Tbe  directors  of  the  Southend  Company, 
and  tbe  directors  of  the  two  oompanies  respec- 
tively may,  subject  to  such  sanction  of  share- 
holders as  by  this  Act  prescribed,  enter  into  any 
contracts  or  agreements  for  effecting  all  or  any  oJE 
the  purposes  of  this  Act,  or  any  objects  incidental 
to  the  execution  thereof,  and  every  such  contract 
or  agreement  may  contain  such  covenants,  clauses, 
powers,  provisions,  and  conditions  as  may  be 
mutually  agreed  npon  between  the  parties  there- 
to." Now,  first  of  all,  it  was  said  that  the  porposes 
of  thq  Act  included  working  agreements  generally. 
I  have  dealt  with  that.  In  faot  we  know  that 
where  there  are  powers  to  enter  into  working 
agreements  in  modem  Acts  of  Parliament,  there 
are  specific  agreements.  Then,  if  that  were  so,  it 
is  said  that  "  objects  incidental  to  the  execution  " 
means  something  more.  I  am  utterly  at  a  loss  to 
follow  that  argument.  I  admit  that  there  are 
more  words,  but,  beyond  that,  I  think  they  moan 
nothing.  The  objects  incidental  to  tbe  uzeoation 
of  tbe  purposes  of  tbe  Act,  if  they  are  incidental, 
are  purposes  of  the  Act.  If  they  are  not  incidental, 
then,  of  coarse,  they  are  not  within  the  objects 
incidental.  It  seems  to  me  that  it  does  not  carry 
the  case  any  farther.  It  cannot  be  an  incident 
unless  the  pnrpose  exists,  and  even  if  the  word 
"  incidental "  meant  something  more  than  "  pur- 
pose," this  being  a  case  where  a  purpose  had  been 
accomplished,  the  lease  having  expired,  and  no 
new  lease  having  been  granted,  I  do  not  see  how 
there  can  be  any  object  incidental  to  that  which 
is  non-existent.  It  appears  to  me,  therefore, 
that  that  argument  ought  not  to  prevail.  It  was 
not  pretended  that  the  latter  words,  which  looked 
very  general  and  very  wide,  carry  the  case  any 
further.  It  seems  to  me,  therefore,  that  there  is 
no  special  power  conferred  npon  this  company  to 
enter  into  any  agreement  which  any  otber  com- 
pany would  not  have  the  right  to  enter  into.  Now 
the  second  point  is  this :  It  was  said  that  every 
railway  company  might  do  this  under  the  87th 
section  of  tnb  Bailway  Clauses  (consolidation  Act. 
The  company  in  this  particular  instance  is  (dtnated 
in  a  very  peculiar  condition,  because  the  Great 
Eastern  Railway  forms  the  access  to  London  of  the 
Southend  Bailway,  and  I  am  told  as  a  fact  that 
every  train  of  tbe  latter  really  runs  on  a  portion  of 
the  Great  Eastern  line,  and  that  it  mast  do  so  for 
working  tbe  traffic,  so  that  it  is  exactly  within, 
not  only  tbe  words,  but  also  the  purview  and  mean- 
ing of  the  87th  section,  namely,  an  arrangement  of 
traffic  between  two  railway  companies  wboee 
lines  join,  and  where  the  trams  are  to  ran  over 
both  lines.  But  then  all  the  Aot  authorises  is  this : 
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it  Kithoriaes  any  arrangement  by  wUoh,  if  I  may 
ay  90,  the  tolls  or  fares  are  divided  where  the 
trains  of  the  one  company  or  oaxriagea  of 
the  one  oompany  run  over  the  line  of  the 
other — for  it  is  not  confined  to  trains;  it 
may  be  far  more  convenient  to  detach  some  of 
the  caniages  at  the  point  of  junction,  and  to  send 
them  on  by  a  trun  oi  the  other  company,  and  we 
know  as  a  fact  thi^  that  is  the  common  practice  of 
lailway  companies.  All  the  Act  aathonsea  is  the 
making  of  an  arrangement  for  the  diTision  of  the 
toUs  or  fares.  I  do  not  mean  to  say  that  that 
anangement  may  not  be  made  in  a  oompendioos 
form,  or  that  it  most  be  a  division  of  the  tolls  taken 
for  every  carriage  or  evety  train.  Of  coarse  a 
lump  sam  may  be  taken,  even  if  it  is  a  contract 
with  reference  to  the  payment  of  toll,  becanee  it 
would  still  be  a  toll.  A .  lamp  sam  would  be  as 
nnch  a  toll  as  •  separate  sum  taken  on  the  pas- 
sige  of  vnry  carriage.  But  still  that  is  all  the 
Act  anthorisea.  Now  the  form  of  the  contract  in 
the  present  case  is  not  according  to  the  Act,  nor  is 
it  the  actual  substance  of  it,  for  the  contract  is  that 
the  Great  Eastern  Company  shall  provide  haulage 
for  all  the  trains  of  the  Southend  Company,  whether 
tiiey  go  over  the  Great  Eastern  line  or  not.  The  con- 
tract is  absolute,  and  under  that  contract,  if  thev 
had  no  locomotive  engines  of  their  own  which 
were  available  for  the  parpose,  they  mast  construct 
or  hire  new  ones  for  toe  purpose  of  performing  the 
contract.  It  seems  to  me,  therefore,  that  neither 
litemlly  nor  in  substance  is  it  within  the 
tenns  oi  that  section.  I  am  not  prepared  to  say, 
sod  it  is  no  business  of  mine  to  say,  whether  or  not 
what  is  in  effect  the  same  thing  may  not  be  effected 
by  soma  modification  of  the  contract.  Then  the 
next  point  which  has  been  argued — and  a  very  im- 
portant point  it  is— is  whether  there  is  any  injury 
to  the  public  which  entitles  the  Attomey-Gcneru 
to  interfere.  Now,  I  am  not  prepared  to  say  that 
there  is,  if  the  company  had  not  contended  for 
mora  than  the  Attorney-General  is  willins  to  allow. 
Bat  they  have  contended  for  a  great  deal  more. 
Tite  case  ia  brought  before  me  as  a  general  oMm 
by  the  company,  as  I  understand,  to  let  for  hire, 
ud  of  oourse  for  that  purpose  to  manufacture; 
for  by  their  statement  of  defence  they  submit  that 
they  are  authorised  and  empowered  to  let  for  hire 
to  the  Tilbury  and  Southend  Company  roUiag 
stock  and  locomotive  power,  and  for  that  par- 
pose  to  enter  into  an  agreement — the  agreement 
of  the  Ist  Jnne  1876— that  they  will  let  such 
rolling  stock  and  locomotive  power,  which  of  course 
imposes  on  them  the  obligation  of  obtaining,  either 
by  mannfactnring  or  purchasing,  or  in  some  way 
or  other,  more  rolling  stock  than  they  want  for 
thrir  own  line.  It  seems  to  me  that  this  is 
against  the  public  interest,  because  it  is  a  contract 
1^  a  railway  oompany  to  tet  for  hire  not  only  its 
cwn  ndling  stock  which  it  has  in  possession, 
and  which  it  would  otherwise  purchase  or  manu- 
fiMstore  for  itself  for  its  own  purposes,  when  not 
wanted  for  those  purposes,  but  any  quantity  of 
nriling  stock  whion  may  be  required  for  working 
thetraOicon  the  Southend  Bailway;  that  is  carrying 
on  the  boldness  of  letting  rolling  stock,  and  it  may 
be  also  making  roUmg  stock,  which  the  Legisla- 
ture has  not  considered  in  the  public  weal  should 
be  carried  on  by  nilway  companies,  except  for  the 
purpose  of  being  carriers  on  their  own  line,  or  for 
the  limited  purpose  of  running  over  adjoining  or 
other  lines  of  railway.    That  Ming  so,  it  seems  to 


me  that  on  the  present  pleadings  I  am  bound  to 
decide  against  the  defenmnts.  But,  as  I  said  before, 
what  they  are  doing  is  obviously  not  mischievous, 
because  what  they  are  actually  doing  is  only,  as 
I  understand,  to  use  stock  not  manufactured  for 
this  purpose ;  that  is,  stock  not  manufactured  for 
any  purpose  beyond  the  ordinary  requirements 
of  tne  Great  Eastern  Bailway,  including  in 
those  requirements  the  requirements  of  the 
Southend  Company  whilst  the  lease  existed. 
They  are  under  an  agreement  sanctioned  by  Par- 
liament, and  therefore  it  would  not  increase  their 
rolling-stock,  and  the  Attorney- General  is  quite 
willing  to  limit  his  objection  so  as  not  to  extend 
to  the  user  on  the  London  and  Tilbury  line  of  the 
locomotives  now  belonging  to  the  Great  Eastern 
Company,  upon  their  undertaking  not  to  mano&c- 
ture  any  locomotives  for  the  purpose  of  being  used 
on  the  line,  or  for  the  purpose  of  being  used  on 
the  Great  Eastern  line  to  replace  those  used  on 
the  other  line.  They  must  not  manufacture  any 
more,  and  they  must  not  let  for  hire  any  locomo- 
tives hereafter  to  be  manufactured.  Now,  I  have 
one  word  to  say  about  the  London,  Tilbury,  and 
Southend  Bailway  Company.  It  was  said  at  the 
beginning  of  the  argament  that  it  was  not  in- 
tended to  int«refere  with  the  supply  under  that 
agreement  which  is  now  in  existence,  that  is,  the 
Great  Eastern  Company  is  ito  be  at  liberty  to 
perform  that  agjreement  with  the  Tilbury  Com- 
pany for  the  two  and  a  half  years  it  has  yet  to  run. 
Of  course  to  that  extent  the  Tilbury  Company 
only  is  interested,  and  with  that  limitation  it  is  not 
necessary  to  have  that  company  party  to  this  suit. 
If  that  l^  not  been  assented  to,  I  should  have  felt 
great  difficulty  in  dealing  with  the  case  at  all.  Then 
were  only  remains  the  important  question  of  costs. 
My  view  is  that  the  successful  party  obtains  costs, 
although  I  think  if  the  relators  had  understood 
that  the  company  woald  be  content  not  to  do 
more  than  they  are  now  willing  to  say  they  will 
do,  they  would  not  have  come  with  this  informa- 
tion at  alL 

A  perpetual  injunction  was  accordingly  awarded 
against  the  Great  Eastern  Bailway  Company  to 
restrain  them,  their  directors,  servants,  and 
agents,  from  lettine  for  hire  any  locomotive 
engines  or  other  rolling  stock,  except  for  the  pur- 
poses of  the  traffic  on  another  railway  in  extraor- 
dinary emergencies,  and  from  mannfootnring 
locomotive  engines  or  other  rolling  stock  for  the 
purpose  of  letting  the  same  on  hire,  or  for  any 
other  purpose,  except  for  ihe  purpose  of  being 
used  by  the  Great  Eastern  Bailway  Company 
npon  a  railway  worked  by  them  or  some  part 
thereof,  the  injunction  not  extending  to  prevent 
the  supply  of  locomotive  engines  by  the  defen- 
dants to  the  Tilbury  and  Southend  Bailway  Com- 
pany, under  the  agreement  of  the  Ist  June  1876, 
daring  the  remainder  of  the  term  (expiring  1st 
July  1880).  provided  that  no  locomotive  engine  or 
other  rolling  stock  manufactured  by  the  Great 
Eastern  Bailway  Company  after  the  date  of  this 
order  (14th  Jan.  1878)  sboald  be  supplied,  under 
the  agreement,  to  the  Tilbury  and  Southend 
Bailway  Company. 

From  this  order  the  Great  Eastern  Bailway 
Company  appealed. 

Ghiily,  Q.C.  and  Smart  for  the  appellants. — 
Our  first  contention  is,  that  we  are  entitled  by  the 
special  powers  conferred  upon  us  by  our  Act  to  do 
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what  we  Iiaivv  done.  The  preamble  of  the  Act  of 
1863  (26  A  27  Tint.  o.  69)  states  one  of  the  objeota 
of  the  Aot  to  be  to  «iable  altentions  to  be  made 
in  the  arrangement  for  working  the  Tilboiy  line, 
and  that  indicates  an  intention  to  conto  powers 
upon  the  three  companies  to  make  any  ansnse- 
mentB  they  might  &ink  fit  for  working  tne 
Tilbniy  line  as  well  i^ter  the  expiration  oTthe 
lease  as  daring  Sm  otmtinnanoe,  withoot  it  being 
neoBBsary  for  either  of  the  two  oompanieB  to 
aco^  a  new  lease.    The  14th  seotion  of  the  Act 

?rondes  that  "the  two  oompaniee  (the  Great 
lastem  and  tiie  Bladkwall)  mar  enter  into  agree- 
ments with  respeot  to  the  working,  maintoianoe, 
and  management  of  the  Biztension  Bailway,  or 
any  part  thereof,  and  of  the  railways  of  the  two 
compaoies  connected  therewiiii,  and  wttfa  respeot 
to  tne  apportionment  of  the  traffic  on  the  Bx- 
tension  Bailway."  The  marginal  note  to  the 
section  is  "  contraets  between  the  two  companies," 
bat  there  is  nothing  in  die  section  itself  to  oonfine 
it  to  oontracts  between  the  two  companies  inter  le. 
[BftAKwniK,  L.J. — I  thought  yon  conld  not 
properly  look  at  the  margin^  note  of  an  Act  of 
Parliament  P}  The  Master  of  the  Bolls  says  yon 
can;  that  there  has  been  an  alteration  in  that 
respeot^  and  that  they  are  now  on  the  rail  itself 
and  fiorm  part  of  the  Act.  [Jambs,  L. J.— What 
anthority  has  the  Master  of  the  Bolls  for  saying 
that  the  oonrts  do  look  at  the  marginal  notes  PJ 
The  ground  for  saying  so  is  that  they  are  on  the 
ToU.  The  14tb  section  of  the  Act,  it  is  to  be 
obserfed,  ia  not  limited  in  point  of  time.  Then 
the  15th  section  provides  mai  "  the  directors  of 
the  Southend  Company  and  the  directors  of  the 
two  oompaniea  respectiTeiy,  nay,  subjeot  to  such 
sanction  of  ttae  shareholders  as  by  this  Act  pre- 
scribed, enter  into  any  contract  or  agreement  for 
•fitaotiBg'all  or  any  of  the  purposes  of  this  Act,  or 
any  objent  incidental  to  the  execution  thereof; 
and  every  such  contract  or  agreement  may  con- 
tain snon  eovenants,  clauses,  powers,  provisions, 
and  conditions,  as  may  be  mutually  agreed  upon 
betw««B  the  parties  thereto."  It  was  contended 
in  the  oenrt  below  that  the  purposes  of  the  Act 
are  to  be  found  in  the  4ith  section  only.  We  say 
thia  ia  not  so,  but  that  they  are  to  be  found  in  the 
l^th  Bsotion  also.  The  agreement  of  Jane  1876  is 
aothoriBed  by  the  combined  effect  of  the  14th  and 
15th  sections  of  the  Act.  Under  those  seetions 
we  are  entitled  to  do  whatever  is  fairly  wi^in  the 
working  of  the  line,  and  nothing  more.  Supplying 
looomotives  for  the  working  of  the  line  is  within  our 
powers.  We  do  not  claim  to  be  entitled  to  mann- 
faotore  looomctives  for  general  purposes,  but  only 
for  the  purpose  of  supplying  the  Tilonry  Company. 
Bimpion  v.  The  WettminHer  Palace  Hotel  Com- 
pony  {8  H^  of  L.Cas.  712)  shows  that  the  court  will 
not  De  astute  to  find  that  we  have  been  exceeding 
oar  powers.  QBbamwblIi,  L.J. — Supposing  at  any 
pwtionlar  time  of  the  year  the  company  had  more 
locomotives  than  they  wanted,  would  th^  be  at 
liberty  to  let  them  for  hire  for  six  months  F]  A 
very  similar  state  of  things  happened  in  Forreit 
T.  The  Jfaneheatar,.  Sheffield,  and  Lincoln  BailuiMt 
Company  (30  Beav.  40),  where  a  railway  company 
had  authority  to  keep  steam  vessels  for  the  par- 
poses  of  a  ferry,  and  it  was  held  by  Bomilly,  M.B. 
that  such  steam  vessels,  when  otherwise  unem- 
ployed, might  be  used  by  the  company  for  exour- 
Hion  trips  to  the  sea.  [Bagoallat,  L.J. —  On 
sppcnl  in  that  caee,  a  diiferent  view  was  taken  by 


Lord  Westbnry  (4  L.  T.  Bep.  N.  S.  666 ;  4  De 
G.  F.  &  J.  126).]  We  are  not  setting  m  a  trade,, 
but  merely  doing  what  is  for  the  benefit  of  our- 
real  trade.  [Beamweil,  L.J. — I  have  often 
wondered  whether  this  famous  doctriae  of  oUrcr 
t»r0f  would  apply  to  the  case  of  a  railway  ooopany 
having  receiving  houses  and  oolleetiag  paraels  ia 
the  streets,  as  many  of  them  do.]  It  is  Bomstime» 
proposed  to  carry  the  doctrine  to  a  startling 
lengdi.  Tbe  court  will  not  restrain  i^at  ia  hnly- 
within  the  proper  carrying  on  of  1ib»  conxpaoy's 
trade.  Oar  second  oontention  is  that  w«  ara- 
doing  no  more  t^ian  any  railway  company  ia 
empowered  to  do  by  the  87th  seotion  of  tnis  Bail- 
ways  Clauses  Consolidatwn  Act  1845,  whiofa  pto- 
rides  that  "it  shoU  be  lawftal  for  tbe  oompsny 
from  time  to  time  to  enter  into  any  ctmlzact 
with  any  other  company,  being  the  owneta  or 
lessees,  or  in  possession  of  any  other  ntilway,  for 
^e  passage  over  or  along  tne  railway,  by  tli» 
special  Act  antiiorised  to  be  made,  atmar  engines, 
ooaches,  waggons,  or  other  carriages  of  any  other 
company,  or  which  shall  pass  over  any  oUier  line 
of  railway,  or  for  the  passage  over  any  aUbet  line 
of  n^way  of  any  engines,  ooaohes,  waggona,  or 
other  aamages  of  the  company,  or  which  sasll  pasa 
over  their  line  of  railway,  upon  the  paynsenfe- 
of  such  tolls,  and  under  snoi  oanditioss  and 
restrictions  as  may  be  mutually  agreed  npcn;. 
and  for  the  pnrposes  aforesaid  it  aiiAll  be  lawfnl 
for  the  respectire  parties  to  enter  into  any 
oontraot  tor  the  division  or  apportionment  of  di» 
tolls  to  be  taken  upon  their  rsspaotiv*  lailwaijs." 
It  was  not  contended  in  the  ooart  below  that  w» 
need  specifically  divide  the  tolls  witii  regard  to  tlt» 
different  trains  of  the  railway  over  wHA.  osr  ttma 
runs  ;  but  any  other  arrangemanfe  might  be  naria 
for  dividing  the  profits  of  dw  woriang'  betwesK 
the  two  companies.  In  3%«  Midland  BaSi- 
way  Company  v.  The  Oreat  Weetmn  BaSway  Com- 
pany ^  L.  t.  Bep.  N.S.  718;  L.  Bep.  8  Ch.  814)^ 
Mellish,  L.J.  said  that  tiie  87th  seotian  of  tfa» 
Bailways  Clausoa  Consofidatian  Act  ia  recip 


Id  the  LlaneUy  Baihoag^  amd  Doeh  Comnemtg  t. 

"   "        Oomaamm 


The  London  caid  Norih  Weetem  Baiheag  I 
(32  L.  T.  Bep.  N.S.  575;  L.  Bep.  7  B.  ft  L  560^ 
Lord  Cairns  said  that  an  agreement  for  A»  disi?- 
sion  of  the  receipts  from  the  throng  traffic,  hk- 
ocding  to  certain  mileage  proportions,  wttii  an 
allowance  for  working  expenses,  was  entirely  andt 
an  agreement  as  was  contemplated  by  the  STtk- 
seotion  of  the  Bailways  Clauses  Gonsolidatian  Aot 
1845.  Our  agreement  with  the  Tilboiy  Oom- 
pany  is,  we  contend,  also  authorised  by  that  aeo- 
don.  Our  third  contention  is  that  the  Attarae^- 
General  cannot  interfere  unless  he  oaa  show  datri- 
ment  to  the  pnblia  In  the  case  of  The  AUomeg- 
Qeneral  v.  The  Oreai  Nor^tem  BaUwaif  Commmy 
(2  L.  T.  Bep.  N.S.  653;  I  Dr.  &  Sm.  154),  ignore 
Kindersle^,  Y.O.  enjoined  the  defondant  ounpaa^ 
from  tradmg  in  coal,  he  did  so  en  the  graana 
that  lAe  interests  of  the  public  were  injured  or 
endanomed  by  the  practice  complained  of,  and 
held  that  it  was  competent  for  the  Attoraey-Gene- 
ral  to  file  an  information  to  prevent  it  on  that 
ground.  In  the  present  case  there  ia  no  aoeb 
injury  to  the  publio. 

Th^Attomey-OenBral  (Sir  John  Holker  Q.C.)  and. 
Jlfaona^Msn  for  the  respondents. — The  edaim  set 
up  by  the  defendant  company  in  their  statemenb 
of  defence  is  much  wider  than  that  which  has  been, 
contended  for  at  the  bar  in  opening  the  appeaL 
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'lliejr  ray,  for  instance,  that  they  bsve  not  mann- 
tetured  any  cnrriagei)  since  tfae  Ist  Jaly  1875,  bat 
they  insist  that  tbey  bare  a  right  to  do  so.  [\XA3as8, 
LX  —  They  do  not  ohdm  any  right  exomt  in  oon- 
iMction  wiUi  tiie  Tilbory  Company.]  Under  the 
^th  section  of  the  Bailirays  Claaees  Con- 
RoHdation  Act  1845  they  claim  to  have  a 
right  to  let  looomotive  power  and  rolKng 
■took  to  another  company.'  [Jamsb,  L.J. — 'Hiey 
do  not  claim  to  enter  generally  into  ihe  business 
of  mannfaetorers  of  locomotives.]  They  practically 
do,  if  their  eontention  is  correct  that  the  87th 
aeotian  empowered  them  to  enter  into  the  agree- 
ment in  c^n^ation,  for,  if  that  is  so,  it  woaM  give 
litem  a  right  to  do  what  they  have  dpne  not 
-enly  with  the  Tilbnry  Company,  bnt  with  every 
eompsny  'in  the  kingdom.  The  Act  of  1863  em- 
powered the  two  companies,  or  either  of  them,  to 
enter  into  any  agreement  for  alteration  of  the 
terms  of  the  lease  of  the  Tilbnry  line  to  Peto  and 
Ca,  and  to  take  a  transfer  of  the  lease,  or  a  new 

I       lease  of  the  line.    [Jaices,  L.J. — The  Act  authorises 
either  of  the  two  companies  to  take  a  lease  and 

I  work  the  line ;  why  shoald  they  not  work  it  with- 
eat  taking  a  lease?]  They  most  assume  the 
liabilities  imposed  upon  lessees  by  the  Railways 
'Cbases  Act  in  order  to  become  entitled  to  work 
'die  line.  By  not  taking  a  lease  they  are  really 
evading  the  control  of  the  Board  of  Trade. 
[Jakes,  L.J. — The  working  is  part  of  what  they 
Doold  do  nnder  a  lease.  If  the  whole  is  mira 
MTM,  I  cannot  see  how  doing  any  part  of  tfae 
whole  is  ultra  vires.']  The  companies  are  not 
tathorised  to  work  the  lice  ezept  in  a  partioular 
wty.  If  they  do  not  take  the  reaponsibility  of  a 
leise,  they  are  not  anthorised  to  enter  into  an 
sgreeroent  to  work  the  line.  Oar  contention 
is  that  the  14th  section  of  the  Aot  of  1863 
empowered  the  two  companies  to  enter  into 
■Rangements  inter  *e  as  to  the  working,  they 
having  been  authorised  to  take  a  lease  of  the  line 
jointly  and  not  to  enter  into  a  working  ag^reement 
with  the  Soathend  Company  without  taking  a 
ICMe.  He  14th  section  does  one  of  two  things.  It 
either  contemplates  an  agreement  between  the 
two  companies  and  the  JSontbend  Company  as  to 
certain  matters,  or  it  contemplates  an  agreement 
between  the  two  companies  without  reference  to  the 
Soathend  Company.  Supposing  it  ctmtemplates 
the  former,  as  the  appellants  contend,  inclading 
an  agreement  to  work  the  line  of  the  Southend 
Company,  then  it  is  eud  that  the  15th  section  is 
an  amplification  of  that,  and  gives  the  necessary 
powers.  How  can  that  be,  when  the  15th  section 
•ays :  "  The  directors  of  the  Southend  Company 
•ad  the  directors  of  Uie  two  companies  respectively 
may,  snlriect  to  aach  sanction  of  shareholders  aa 
by  tins  Act  prescribed,  enter  into  any  contracts 
or  agreements  for  effecting  all  or  any  of  the 
purposes  of  this  Act"P  m  eoueesio  there  are 
purposes  of  this  Act  to  be  effected  by  agreement 
Mtween  the  two  companies  infer  m.  If  mere  ore, 
than  it  is  obvioas  that  the  15th  seotion  wm  in- 
tended to  do  something  more  than  simply  <4>ply 
to  the  agreeasents  wider  the  14th  secticHi,  if  those 
sgreements  see  confined  to  agreements  between 
the  two  oompanies  and  the  Soathend  Company. 
At  fcr  the  argnment  npon  the  87th  section  of  the 
leilways  CHuiaes  ConsoUdabion  Act,  that  is  a 
gsneral  douse  which  gives  a  railway  company, 
into  whose  special  Act  it  is  inoorporateid,  power  to 
confer  running  powers  on  other  companies.    What 


those  running  powers  are  lias  been  discnssed  ia 
several  cases : 

St'mpnm  v.  Deniion,  10  Hare  51 ; 

Wmeh  T.  Th*  Birkmihead,  LaneoMkirt,  atid-Chahirt 

BaHmay  Conmmy,  5  De  O.  &  Sm.  502 ;   7  Biil. 

Cos.  384. 

Working  agreements  ore  avery  different  thing,  and 
are  not  within  the  BaibroyB  CSaasas  Oonsolidatiou 
Act  1845  at  all.  They  oome  under  the  Railways 
Glauses  Aot  1868  (26  &  27  Yict.  c  92),  which  pro- 
vides that  every  alteration  in  a  wording  agree- 
ment shall  have  the  sanction  of  the  Board  of 
Trade.  [Jakes,  L J. — ^That  Act  has  no  operation 
nnless  it  is  incorpoiatod  in  the  speoial  Act.] 
Then  as  to  the  power  of  the  Attomey-Qeneral 
interfiere,  that  is  a  diflBcnlt  matter;  and  the 
Attomev-GoBeral,  for  his  own  guidanae,  will  be 
extremely  glad  to  have  the  decision  of  the  court 
one  way  or  the  other.  If  the  qaestion  bad  de- 
pended upon  principles  of  political  economy,  it 
would  have  been  a  very  difficult  poibt  to  solve,  for 
many  would  say  that  tiiis  is  something  like  free 
trade,  that  if  the  railway  companies  are  authorised 
to  use  their  capital  for  the  purpose  of  manofac- 
tnring  locomotives,  and  become  the  letters-out  of 
waggons,  in  tl»  end  the  result  will  be  that  they 
will  be  able  to  make  locomotives  and  carriages 
cheaper  than  anybody  else.  On  tiie  other  haadi, 
we  say  that  the  T<esalt  will  be  to  ffictingmsh 
private  enterprise,  and  to  create  a  monopoly.  1£ 
the  question  were  ret  integra,  it  might  be  a  very 
difficult  one  for  the  Attorney-General  to  ded  with ; 
but  surely  he  has  a  right  to  resort  to  the  authori- 
ties. And  in  the  Attorney-General  v.  The  Great 
Northern  Bccilway  Gompnay  (2  L.  T.  Sep.  N.  S. 
653;  1  Dr.  &  Sm.  154)  a  Tioe-Chancellor  of  great 
eminence  (Kindersley)  laid  it  down  as  his  opinioa 
that  such  an  agreement  would  lead  ultimately  to  a 
monopoly.  Then  there  is  an  unreported  case  in 
which  the  Master  of  the  Bolls  enjoined  tkt»  London 
and  Nor cfa- WeetemBailway  Company  from  making 
locomotives  for  other  companies.  But  the  ques- 
tion is  not  whether  the  public  interest  will  or  will 
not  suffer,  bnt  whether  the  company  is  doin^ 
what  it  is  not  authorised  by  its  Ant  to  do;  and,  if 
it  is,  the  Attomey-Gteneral  ought  to  draw  the 
attention  of  the  court  to  that  fact.  That  seems  to 
have  been  the  view  taken  by  Jessel,  M.S.  in  S'Ae 
Aitomey-Cltmeral  v.  Oookermouih  Local  Board  (30 
L.  T.  Eep.  K  8.  590 ;  L.  Rep.  18  Eq.  172),  where 
it  was  held  that  npon  an  information  filed  by  the 
Attorney-General  to  restrain  a  public  body  from 
transgressing  powers  conferred  by  an  Aot  of  Par- 
liament, it  is  not  necessary  to  prove  that  injury 
to  the  public  will  result  from  the  acts  oomplaioed 
of ;  and  that  in  this  respect  there  is  no  difierence 
between  an  ex  officio  information  and  an  informa- 
tion at  the  relation  of  a  private  indiriduaL  [Javbs, 
L.J. — A  local  board  stands  in  a  very  different 
position  from  a  joint  Bbodk  company.  It  is  a 
delegate  of  the  State  for  the  purpose  of  per- 
forming certain  public  duties.]  That  was  not  the 
ground  upon  whioh  Jessel,  M.R.  prooeeded  in  that 
case,  as  is  clear  from  his  reference  to  The  Attorney- 
General  v.  The  (Mori,  Woreetter,  and  WoLvr- 
hampion  BaHway  Oompany  (2  W.  R.  330).  The 
Attorney-General  may  interfere  not  only  when- 
ever a  shareholder  may  interfere,  but  farther,  where 
there  is  no  proof  of  aotnal  injury : 

Ware  t.  Regeni't  Canai  Companv,  De  G.  &  J.  212. 
[J AMIS,  L.J. — ^The  decision  there  is  not  that  the 
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Attorniy-Gikxsal  v.  Qke^t  Eastebit  Sailvit  Comfast. 


[Or.  ot  An. 


Attomej-Goneral  may  interfere,  but  that  it  is  dear 
that  nobody  bat  the  Atiamey-Gieneral  uan  inter- 
fere. It  does  not  show  that  the  Attorney-General 
oag[ht  to  interfere  if  the  injury  is  very  minate.] 
There  mnat,  it  is  tme,  be  a  snbatantial  transsres- 
aion  of  powers  to  entitle  him  to  interfere.  Bat  it 
is  rery  important  that  companies  with  statutory 
powers  shotud  be  kept  striotlywithin  the  fonr  comers 
of  their  Act.  The  Warden  of  Dover  v.  The  Lon- 
don, Chaihwn,  and  Dover  Raihoay  Company  (4 
L.  T.  Bep.  N.  S.  387 ;  8  De  G.  F.  &  J.  559)  shows 
that  the  Attomey-Oenieral  is  the  person  to  inter- 
fere in  cases  where  a  company  transKresses  its 
powers  to  the  pnblic  injury.  [James,  L.J. — That 
case  does  not  carry  the  matter  any  farther.  It  is 
merely  a  decision  that  a  private  individnal,  who 
cannot  show  special  injaiy,  has  no  right  to  com- 

flain  of  any  violation  of  an  Act  by  a  company.] 
t  goes  a  little  farther  than  that ;  it  says  that  the 
proper  person  to  complain  in  a  case  of  that  kind  is 
the  Attorney- General.  In  The  AttomeyOeneral  ▼. 
The  Ely,  Raddenham,  and  Sititon  Railway  Cam- 
pany  (20  L.  T.  Rep.  N.  S.  1 ;  L.  Eep.  4  Ch.  194) 
Lord  Hatherley  took  the  view  we  are  contending 
for  as  to  the  right  of  the  Attorney-General  to  inter- 
fere where  what  has  been  done  by  a  company  is 
sot  in  accordance  with'  the  law.  The  jariadiction 
is  a  very  wholesome  one,  for  who  else  can  now  inter- 
fere to  keep  railway  companies  within  their  limits  P 
They  also  referred  to 

Colman  v.  The  Stattm  Countie*  RaUvmy  Company, 

lOBeaT.  1; 
Tht  Athbwry  Boilway  Carriage  Cotmaany  t.  Riehi, 

33  L.  T.  Bep.  N.  S.  450 ;  LTBep.  7  E.  &  L  653. 

Smart  in  reply. — Injaiy  mast  be  proved  to 
entitle  the  Attorney- General  to  intervene.  [Bbam- 
W£LL,  L.J.  referred  to  Brice  on  Ultra  Vires,  2nd 
edit.  p.  900.1  Ware  v.  The  Begent'e  Canal  Com- 
pany (3  De  G.  &  J.  212)  merely  decided  that  no  one 
bat  the  Attomey-C^eral  had  power  to  interfere, 
not  that  the  Attorney-General  had  any  power. 
[Baggallay,  L.J.  referred  to  Blakemore  v.  Ola- 
morgamthire  Canal  Company,  1  My.  &  K.  154.] 
Under  the  14th  and  15th  sections  of  the  special  Act 
combined,  the  agpreement  that  we  have  entered  into 
is  a  valid  and  legal  agreement. 

James,  L.J.  —  We  will  consider  this  case, 
especially  with  reference  to  what  is  said  as  to  the 
general  &w.  It  is  supposed  that  our  decision  will, 
m  some  way  or  other,  govern  other  cases.  In 
other  cases  there  may  not  be  exactly  the  same 
langoage,  or  exactly  the  same  circamstanoes,  bat 
we  must  be  caref  al  that  we  do  not  prejudice  other 
cases. 

March  25.— The  following  written  judgments 
were  now  delivered : — 

James,  L.J. — ^At  the  time  of  the  commenoe- 
ment'  of  the  transactions  which  led  to  this  action 
there  were  three  railway  companies,  the  Eastern 
Counties,  the  Blaokwalf,  and  the  Tilbury.  The 
Eastern  Goanties  and  the  Blackwall  were  much 
connected  together,  and  have  since  been  amal- 
gamated, and  by  nnion  and  growth  have  become 
the_  great  line  called  the  Great  Eastern.  But 
while  they  were  distinct  lines  the  Tilbury  line 
was  projected.  It  was  so  projected  and  originally 
constituted  in  connection  with  and  as  an  offshoot 
from  them ;  bat  some  years  afterwards  the  Tilbury 
Company  was  incorporated  as  a  distinct  corpora- 
tion. The  only  access  of  the  Tilbury  line  to 
London  is  by  means  oE  what  was  the  Eastern 


Goanties  on  the  one  side  and  the  Blackwall  on  tho' 
other,  and  all  its  through   traffic  to  and  from 
London  is  from  and  to  tne  London  stations  of 
what  is  now  the  Great  Eastern  Company.    The 
Tilbury  line  appears  to  have  been  what  is  called  a 
contractors'  line,  and  was  leased  to  Messrs.  Peb> 
and  Co.,  and,  while  under  lease  to   them,  was 
worked  by  means  of  the  locomotives  and  rolling 
stock  of  the  Eastern  Conntiea.    In  this  state  lu 
things  an  Act  was  passed  in  1863,  (26  &  27  Yiot 
c.   69),  to  authorise  arrangements  between  the 
London,  Tilbury,  and  Southend  Bailway  Company 
and  the  lessees  of  their  undertaking,  and  the- 
Eastern  Counties   and   London   and   BlackwalV 
Bail  way  Companies,  with  reference  to  the  leaae 
and  working  of  the  London,  Tilbury,  and  Southend 
Bailway,  and  for  other  purposes.    Then  it  recites- 
the  history  of  the  thing  up  to  a  certain  time;  it 
recites  that  a  lease  had  been  giren  to  Feto  and  Co., 
determinable  upon  giving  twelve  months'  notice  tO' 
the  companies  and  the  leasees ;  that  is  to  say,  there 
was  power  in  the  Board  of  Trade  to  def«rmine  it ; 
and  then  it  recites  that  whereas  by  arrangementa 
between  the    Great  Eastern  Company  and  the 
lessees,  the  traffic  on  the  London,  TUbnry,  and 
Southend   Bailway   is   worked    l^    the    Great 
Eastern,  and  whereas  the  Great  Eastern  and  the 
London  and  Blackwall  Companies  redeived  a  pro- 
portionate part  of  the  tolls  for  passing  over,  and 
so  on,  and  whereas  the  lessees  are  desirous  that 
powers  should  be  given  to  effect  such  arrangements 
with  reference  to  the  lease  as  are  by  tnis  Act 
anlborised,  and  whereas  it  is  expedient  that  the 
Tilbury  Company  and  their  lessees,  and  the  Great 
Eastern  and  the  Blackwall  Companies  respectively, 
should  be  enabled  to  agree  upon  such  altetatioas 
in  the  terms  of  the  lease,  and  in  the  arrangements- 
for  working  the  said  railway,  and  in  the  appor- 
tionment of  the  receipts  and  expenses  as  by  this 
Act  authorised,  and  that  the  Great  Eastern  and  ii» 
Blackwall  Companies,  jointly  or  severally,  ahootd 
be  empowered  to  take  a  leaae  or  a  transfer  of  the 
existing  lease    of   the  Tilbury   Company ;  then 
there  are  certain  powers  enabling  them  to  take  a 
lease,  there  are  powers  to  make  arrangementa  with 
the  lessees,  a  power  to  transfer  to  the  two  com- 
panies, and  the  provisions  are  to  be  subject  to  the 
approval  of  the  Board  of  Trade,  and  then  it  con- 
tains two  clauses,  the  14th  and  15th,  to  which  I 
shall    refer  more  particularly    afterwards.    The 
lease  to  Messrs.  Feto  and  Ci.  expired,  and  then 
the  Great  Eastern  continued  to  supply  locomotive 
power  and  rolling  stock  for  the  working  of  the 
Tilbury  line  under  an  agreement  which  waa  em- 
bodied ir.  an  indenture  made  between  the  Great 
Eastern  Company  of  the  one  part  and  the  Tilbaiy 
Company  of  the  other  part,  which  after  varioua 
recitals  contains  olaases  for  the  working  of  the 
traffic,  the  apportionment  of  the  tolls,  and  varioaa 
other    pnrposes ;  and  then    it    contains    special 
provisions    as    1>o  running  powers,  and  various 
things    which    are  usual  between   railway  oom- 

?anies,  such  as  the  use  of  stations  and  so  on. 
'hen  it  contains  this :  "  The  Great  Eastern  Com- 
pany shall  supply  the  Tilbury  Company  with 
locomotive  power  at  a  price  fixed  per  train  mile 
for  passengers,  goods,"  and  ao  on.  And  then  as 
to  the  supply  of  carriages,  the  (3reat  Eastern  Com- 
pany undertook  to  supply  carriages  not  exceeding 
sixty  in  number,  at  an  annual  rent,  and  to  keep 
Uiem  in  repair,  and  they  also  ag^reed  to  supply 
farther  carriages  not  excciBdiog  another  number  of 
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«ixty,  at  a  rate  to  be  fixed,  so  mach  a  day  for  each 
-carnage.  Then  there  was  a  aimilar  clause  as  to 
thesapplyof  goods  waggons.  This  action  is  broaght 
by  the  Attorney-General  at  the  instance  of  certain 
jelators,  who  may  be  considered  as  representing 
tin  bodjr  of  mannfaotnrers  and  dealers  in  locomo- 
tire  engines  and  rolling  stock ;  and  its  object  is  to 
Jiave  it  declared  that  the  Great  Eastern  Uompany 
is  acting  ultra  virea  and  illegally  in  carrying  on 
this  bosiLcss  of  what  may  be  called  jobberH  of 
locomotlTes  and  carriages.  The  Master  of  the 
Soils  was  of  opLaion  that  it  was  illegal,  and  that  it 
vaa  an  illegality  which  the  court  ought,  at  the 
instance  of  the  Attorney-General  as  representing 
(he  public,  to  restrain.    On  the  argament  on  the 

ral,  three  views  of  the  case  were  presented  by 
a{>pellanta'  counsel:  first,  that  there  was 
nothing,  even  in  the  absence  of  express  parlia- 
mentary anthority,  wrong  in  what  the  Great 
i  Eastern  was  doing ;  secondly,  that  there  was  such 
I  parliamentary  anthority,  if  required  j  thirdly,  that 
I  the  Attorney-General,  as  representing  the  pnblic, 
,  tad  no  right  to  call  for  the  intervention  of  the 
I  loati,  or,  to  pat  it  in  another  form,  that  it  was  not 
snoh  a  case  of  sufficient  public  wrong  as  to  make 
it  the4aty  of  the  court  to  interfere  with  the  com- 
pany in  the  conduct  of  its  aim  business.  I  have 
wrived  at  the  conclusion  that  the  appellants  are 
right  in  each  of  these  contentions.  Upon  the  first, 
it  appears  to  me  that  the  arrangement  which  was 
made  with  Messrs.  Feto  in  the  first  instance,  and 
afterwards  with  the  Tilbury  Company,  was  a 
icaaonable  and  proper,  and  therefore  legitimaM 
incident  of  the  proper  business  of  the  Great 
Eastern  Company  as  owners  and  workers  of 
i  and  oarriers  on  their  own  line.  The  traffic 
[  «n  the  Tilbury  line,  from  the  very  nature  of 
things,  can  only  be  profitably  carried  on  in  con- 
nection with  that  of  the  Great  Eastern.  It  is 
manifestly,  in  my  opinion,  for  the  safety  and  oon- 
Tenienoe  of  the  pnblic  that  the  same  engines,  the 
aame  carriages,  the  same  staff  should  be  employed 
to  do  all  the  work,  instead  of  one  set  doing  part, 
and  another  set  doing  another  part  of  it.  It  is 
obrionsly  for  the  profit  of  the  two  companies  that 
moh  an  arrangement  should  be  made,  otherwise 
they  would  not  have  made  it.  There  is,  as  it  seems 
to  me,  no  pretence  whatever  for  saying  that 
tiUg  is  a  sbiam  or  a  colour  for  enabling  the  Great 
Eastern  Company  to  enter  into  some  aistinct 
buiness  ontoide  the  Act  of  Parliament  which 
constitutes  the  deed  of  partnership  between  the 
•hareholders.  If  it  had  been  a  private  partner- 
#p  curying  on  the  business  of  working  the 
ureal  Eastern  Bailway,  it  would  have  been  just 
rearrangement  which  the  managing  partner  wonld 
we  entered  into.  It  is  not  pretended  that  the 
Great  Eastern  have  exceeded  the  capital  which 
M^are  anthoriaed  to  raise,  nor  that  they  have 
"▼erted  from  their  own  line  and  traffic  proper  any 
grtof  that  capital  required  to  enable  them  to 
Aunl  the  duties  imposed  on  them  or  undertaken  by 
"Wn  in  respect  of  such  line  and  traffic.  They 
we,  of  oonrse,  a  sufficient  margin  of  engines  and 
rahng  stock,  or  they  wonld  not  have  been  able  to 
"Ufil  thdr  agreement  with  the  Tilbury  Company  j 
*na  if  at  any  time  they  should  feel  themselves 
overstrained  by  the  additional  demand  on  their  re* 
•oonee  in  that  respect,  ^ey  can  have  no  difficulty 
in  «>taining  from  the  relators  or  others,  on  hire,  a 
""wnent  supply  to  make  good  the  deficiency.  It 
*PPc*n  to  me  that,  whether  as  regards  a  private 
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partnership,  a  joint-stock  company,  or  an  incor- 
porated  company,   in   the  absence  of  fraud   or 
deliberate  perversion,  the  majority  or   managing 
partners   may   be   tmsted,   and   ought    to    ra 
trusted,  in  determining  for  themselves  what  they 
may   do,  and  to  what  extent   they  may  go   in 
matters  indirectly  connected  with  or  arising  out 
of  their  business  relations  with  others.    It  is  no 
part  of  the  business  of  partners  in  a  great  shop  to 
be    money-lenders,  but  I  shoald   think  it  veiy 
strange  if  it  were  held  unlawful  for  one  of  them 
to  take  a  bill  or  cheque  from  a  customer,  handing 
him  the  balance  over  his  account  in  cash.    I  recol- 
lect a  case  of  an  attempt  being  made  to  restrain  an 
insurance  company  from  paying  or  contributing  to 
losses  which  were  not  technically  covered  by  the 
terms  of  their  insurances  ;  but  it  was  answered  by 
the  court  that  such  liberality  was  a  legitimate 
mode  of  preserving  and  increasing  their  customers 
( Taunton   The  Boyal  Insurance  Company,  10  L.  T. 
Be^.  N.  S.  156;  2  H.  A  M.  135).    Where  is  this 
notion   of    ultra    vire$   to   extend  toP      Is   it 
ultra    vires    for    a    railway    company    to    make 
profit  from  the  sale   of   meat  and  drink  at  its 
refreshment-rooms  P  Would  it  be  ultra  vires  for  two 
companies  whose  lines  are  connected  to  have  joint 
workshops  for  the  construction  or  repair  of  their 
rolling  stock,  or  joint  depots  of  coals  and  other 
stores,  or  to  enter  into  a  joint  contract  with  such 
persons  as  the  relators  for  the  hire  of  the  rolling 
stock,  and  to  apportion  the  costs  and  expenses 
between  themselves  according  to  the  respective 
train  miles  run  on  their  several  lines  ?    Would  it 
be  ultra  vires  for  one  company  to  let  another  oom- 
pany  have  the  nse  of  part  of  its  offices,  ware- 
houses, and  ground  P     Secondly,  supposing,  how- 
ever, that  this  agreement  should  be  held  to  require 
Parliamentary  authority,  it  appears  to  me  to  be 
plainly  aaUioriaed.    The  14th  section  of  the  Act  of 
Parliament  (26  &  27  Vict.  o.   69)  is  as  follows: 
"  The  two  companies  mav  enter  into  agreements 
wilh  respect  to  the  working,  maintenance,  and 
management  of  the  extension  railway,  or  any  part 
thereof,  and  of  the  railway  of  the  two  companies 
connected  therewith,    and  with  respect    to    the 
apportionment  of  the  traffic  and  of  the  tolls,  fares, 
and  charges  for  traffic  of  the  extension  railway 
and    the    railways    of    the    two   companies,  the 
appointment    of     a    joint    committee,    or    any 
other    matter    incident    to    the    carrying    out 
of   the    porposes  of   this  Act."     That   is   said 
to   be    the    agreement    between  the   two   com- 
panies; that  the  two  companies  might  enter  as 
between  themselves  into  agreements  with  respect 
to  the  working,  maintenance,  and  management  of 
the    extension    railway  and  their  own  railways 
connected  therewith,   it  appears  to  me  that,  under 
that,  the  arrangrementwbidb  was  then  in  existence 
between  the  Great  Eastern  Bailway  Company  and 
the  lessees   might  have  been  taken  over  by  the 
Blaokwall  Company  ;  that  if  the  two  companies 
jointly  took  a  lease  of  the  extension  railway,  one 
of  them  might  work  it ;  if  one  of  them  took  a 
lease,  both  or  one  of  them  might  work  it.    It  ap- 
pears to  me  that  there  is  scarcely  any  possible 
oombination  of  thin^  in  which  the  two  companies 
might    not    enter    mto    arrangements     between 
themselves     to    work     the      railway,     and     of 
ooorse,  if  to  work  it,  to  find  any  part  of  the  work- 
ing of  it,  such,  for  instance,  as  the  engine  power 
aid  rolling  stock.    I  am  nnable  to  find  any  implied 
restriction   on   the   words   of   this  section.     It 
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anthorises  the  Eaetern  Coantiea  and  Blackwall 
Gompany,  aa  between  theiqselTes,  to  make  any 
arrmgementa  for  working  the  Tilbaiy  line.  If,  as 
betweea  themaelveB,  they  are  authorised  to  do  it, 
then  it  seems  to  me  that  they  are  necessarily 
anthoriaed  as  between  themselves  and  the  publio, 
and,  of  oonrse,  as  between  themselves  and  the 
■  owners  of  the  Tilbnry  line.  The  latter  did  not  re- 
quire any  parliamentary  authorisation,  for,  of 
conrse,  it  is  to  the  latter  and  to  thepablic,  so  t»r  as 
the  public  are  concerned,  wholly  immaterial  from 
whom  they  hire  their  power  and  rolling  stock,  and 
it  is  not  denied  that,  so  far  aa  tiie  Tilbnry  Company 
are  conoemed,  they  might  have  made  with  the 
relators,  or  with  any  other  private  nerson,  the 
very  bargain  they  have  made  with  tkeir  neigh- 
bours, the  Great  Eastern.  But,  if  necessary, 
there  is  the  express  sanction  of  the  15th  section, 
which  enablfid  the  directora  of  the  Southend  Com- 
pany, and  the  directors  of  the  two  companies  to 
enter  into  any  agreement,  subject  to  the  sanction 
of  the  shareholders,  for  canying  out  all  or  any  of 
the  purposes  of  this  Act,  and  one  of  the  purposes 
of  the  Act,  as  it  appears  to  me,  was  the  arrange- 
ment which  the  two  companies,  the  Great  Eastern 
and  the  Blackwall,  might  make  for  work- 
ing the  extension  railway.  It  is  to  be  noted 
that  the  Legislature  recognised  and  impliedly 
sanctioned  the  letting  to  Foto  and  Co.,  and, 
if  it  was  not  ultra  vw-m  or  an  improper  employ- 
ment of  the  property  of  the  company  to 
let  to  Peto  and  Co.,  the  lessees,  it  woald 
ba  very  singular  indeed  that  it  should  be- 
come lUtra  trires  and  improper  to  make  exactly 
the  same  letting  to  the  Tilbnry  Company,  the 
lessors,  on  the  expiration  or  detmnination  of  the 
lease.  And  what  was  to  be  done  widi  the  working 
of  the  traffic  P  What  was  to  be  done  with  the 
engines  and  carriages  used  for  it,  if  the  lease  had 
been  suddenly  determined  by  drfanit  of  the 
lessees  P  It  was  suggested  in  the  conrse  of  the 
disonssion  that  this  arrangement  might  be  a 
device  to  escape  the  power  of  control  which  Par- 
liament evidently  intended  to  give  to  the  Board 
of  IVade.  It  appears  to  me  that  that  control  was 
given  for  a  very  different  and  veiy  intelligible 
purpose.  An  actual  lease  of  the  line  involves  a 
tranafer  of  the  parliamentary  powers  and  of 
reaponsibility,  and  it  may  be  well  that  the 
Board  of  T^e  should  see  that  such  transfer  is 
made  to  proper  and  sufficient  persons,  persons 
proper  to  be  intrusted  with  the    parliamentarf 

Sowers  and  sufficient  to  answer  such  responsi- 
ility,  and  that  the  lease  is  not  likely  to  affect  the 
interests^  ot  the  public  by  unduly  diminishing 
competition  or  diminishing  the  conveniences  for 
the  _  pnUio,  the  providing  of  which  was  the 
original  consideration  for  the  parliamentary 
powers  conferred  on  the  company.  I  can  easily 
conceive  the  case  of  a  company  getting  a  lease  of 
a  parallel  or  nearly  pairallel  line  for  the  very  pur- 
pose of  practically  closing  it — a  thing,  of  course, 
to  be  prevented.  It  was  for  some  such  purposes 
aa  that,  with  a  view  to  some  such  considerations 
as  I  have  stated,  that  I  conceive  the  sanction  of 
the  Board  of  Trade,  to  be  required  to  a  lease. 
Bat  I  cannot  conceive  the  Board  of  Trade's  inter- 
fering with  such  a  thing  as  the  taking  or  letting 
on  hire  locomotive  power  and  rolling  stock.  The 
Board  of  Trade  may  be  like  an  elephant's  trunk, 
capable  of  tearing  up  a  tree  or  picking  up  a  pin ; 
but   I   do   not   conceive   that   the   Legislature 


intended  that  it  should  be  employed  in  pick' 
ing  up  such  a  very  small  pin  aa  the  agree- 
ment before  us.  I  propose  dealing  with  th» 
third  question  raised  before  na,  the  rather  b»- 
cause  the  Attomey<-General  pressed  ns  to  state 
our  views  of  it,  especially  havmg  regard  to  som»' 
decisions  on  the  subject.  In  my  judgment,  where- 
the  matter  is  a  mere  matter  of  vlira  vWea — e.;.,. 
whether  the  managing  partners  of  a  oonoera  are 
or  are  not  doing  something  outside  their  cfaarter^ 
Act  of  Pariiament,  or  deed  of  settlement,  there 
ought  to  be  some  plain  and  sufficient  poblic 
mischief  shown  to  warrant  a  suit  on  behalf  of  die 
Sovereign  or  the  public.  It  is  not,  in  my  opinion, 
sufficient  to  s^  the  thing  complained  of  is  «2<ro 
viret,  and  that  it  interests  the  pnblic  that,  what- 
ever may  be  the  nature  or  the  extent  of  the  ezcesa- 
complained  of,  the  excess  shoold  be  at  anae- 
stopped,  so  that  bodies  incorporated  and  estab- 
lished by  Act  of  Parliament  should  be  taught  to- 
keep  within  their  strict  lines.  I  eamot  aot»de  to 
any  such  view  of  the  duty  of  the  Attomey- 
Greneral  or  of  this  court.  Where  a  company  in> 
trusted  with  iarge  powers  is  deliberately  violMing: 
an  expreaa  enactment,  or  disregarding  an  expresa 
prohibition  of  the  Legislatttre,  it  is  really  com- 
mitting a  misdemeanor,  and  ought  to  be  at  aBea- 
stopped.  In  the  case  of  The  Attom&yO«n&nd  t. 
The  Great  Western  Bailway  Company  (L.  £ep.  T 
Cb.  767)  the  railway  company  were  prohibited  by 
law  Avm  opening  a  line  before  it  was  passed  by  ait. 
engineer  appointed  by  the  Board  of  Trade,  a 
provision  intended  for  the  aafisty  of  people's  hves, 
and  they  were  going  to  disregard  that  prohibitioo,. 
and  it  was  no  answer  for  them  to  say  that  the 
line  was  so  safe  that  no  mischief  oonid  arise.  ^  The- 
company  were,  of  course,  reatrained  front  this 
violation  of  an  exprass  compact  with  the  Legis- 
lature. Agun,  in  the  case  of  The  Attomey-0«nend 
y.  The  Cockermouth  Local  Board  (30  L.  T.  Bep. 
N.  S.  590  ;  L.  Rep.  18  Bq.  172),  they  were  doing 
works  which  would  or  might  probaldy  poison  a. 
running  stream,  in  direct  violation  of  the  law 
which  prohibited  them  from  eommitfeing-annisanofe' 
These  seem  to  me  good  illustratipss  ot  the  cases  in 
which  it  is  essential  for  the  protection  of  tiw 
pnblic  uid  of  individuala  that  the  Attorney- 
General  should  interfere.  Bat  take  l^e  ease  of 
a  railway  company  taking  mora  of  a  man's  land 
than  it  oneht  to  take,  or  doing  ita  work  in  a  manner 
which  he  has  a  right  to  complain  of,  the  Attorney- 
General  would  leave  him  to  protect  himself,, 
and  certainly  would  not  be  heard  in  this  court  inr  a 
suit  at  his  relation,  and  certainly  much  less  at  the 
relation  of  a  rival  company  or  carrier.  In  would 
be  different  if  what  it  was  doing  affected  a  whole 
district,  which  could  show  an  actual  dammum  as* 
well  aa  a  theoretical  injuria.  In  the  case  befora 
Kindersley,  V.C.,  of  The  AUomey-Qeneml  v.- 
The  Qreat  Northern  Bailwaif  Company  (2  L.  T. 
Bep.  N.  S.  653 ;  1  Dr.  *  Sm.  154,),  the  Vi«- 
Chancellor  did  proceed-  on  the  ground  that  it  was 
a  matter  of  grave  damage  and  injury  bo  the  pnblic. 
Of  course,  if  such  a  company  as  that  were  aJlewed 
to  embark  in  a  gigantic  coal  businees,  it  ia  easy  to 
see  that  coal  proprietors  were  net  likely  to  be- 
served  on  the  line  as  they  ought  to  be  served,  and 
there  might  arise  other  inconveniences,  I  am  fhr 
from  saying  that  a  railway  company  ought  to  b» 
permitted  to  carry  on  the  trade  of  ironmasters,  or 
colliery  proprietors,  or  rolling  stock  macufactorera* 
not  casually,  not  inoidentalfy,  not  collaterally,  in- 
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•tbehondfide  oondnot  of  th«ir  own  property  and 
faaaneaB,  bat  aa  really  a  distinct  and  Beparate 
teadeu  I  can  oonoeiTe  that  snob  a  caae  might 
Iw  properly  considered  by  the  Attomey-General, 
and  oanridered  by  this  conii,  as  a  frand  on 
the  Legialatare,  which  had  oreated  and  aathorised 
the  oompany  only  for  what  it  professed  and  onder- 
took  to  do.  Bat,  at  all  events,  it  must  be  some- 
thing gnat,  something  sobstantial,  to  warrant 
•Bch  interfemoe.  It  is  not  possible  to  define 
what  is  Ibr  thi*  purpose  great,  what  is  snbstEuitial, 
*aj  more  than  it  is  possible  to  define  how  mnoh  of 
amell  or  bow  mnch  of  noise  amounts  to  a  noiianae ; 
-or  what  is  or  is  not  reasonably  incident  to  a  busi- 
neea.  Bat  generally  speaking  it  is  not  praotioally 
-difficult  to  ascertain  when  the  lino  has  been  clearly 
tnanwressed.  And  in  this  case,  speaking  for  my- 
aeif.  r  should  say  that  the  facts  do  not  show  any 
gronnd  of  eomplunt  on  the  part  of  the  pabli(^ 
'even  if  the  agreement  had  been  made  out  to 
be  titeoretaaaMy  vUra  vim.  And  it  is,  in  my 
judgment,  to  be  considered  for  the  purposes  ot 
"this  action  that  tiiere  is  no  real  difEerence  oetween 
•a  body  of  sharefaolderg  incorporated  by  special 
Act  of  Parliament  for  the  purpose  of  maung  and 
working  a  railway,  and  a  body  of  shareholders 
ineojrpuiated  under  the  general  law  (now  appli- 
cable to  large  assooiations)  for  the  pnrpose  dt 
establishing  and  working  any  other  industrial 
enterprise.  So  &r  as  the  first  has  compulsory 
•powers  it  mnst  not  abuse  tbem ;  so  far  as  it  has 
atatntory  duties  it  cannot  delegate  them ;  so  far 
.SB  it  is  under  any  statutory  prohibition  or  direc- 
tion it  must  not  ▼iolate  the  one  or  neglect  the 
■  other.  But  eren  in  these  cases  it  is  omy  where 
some  public  mischief  is  done,  or  where,  in  lespeot 
-of  something  intmded  for  the  public  protection, 
there  is  misfeasance  or  nonfeasance,  that  the 
Attomey-General  ought  to  interfere.  If  a  par- 
ticular landowner  has  oanse  of  complaint  it  is  for 
hia  to  appeal  to  the  tribunals.  If,  as  between 
the  oompany  and  its  shareholders,  there  is  a 
wrangfnl  application  of  the  capital,  or  a  wroogful 
Jaenrring  of  liabilities,  it  is  for  the  shareholdsrs 
to  complain.  If,  as  between  the  oompany  and  any 
persons  outside  the  company,  it  is  entering  into 
cmfetaeis  vkra  otra*,  it  is  for  such  persons  to  take 
{iroper  advice  and  guard  themselres  from  risks 
wbidi  tfaey  are  oerfeotlv  free  to  avoid.  I  cannot 
myself  see  any  principle  on  which  the  Attomey- 
'43aaeral  is  to  interfere  with  a  railway  company's 
oontracts  because  they  are  uUra  vire$,  any  more 
than  be  would  on  the  likn  ground  interfere  with 
the  contracts  of  any  other  incorporated  joint-stock 
company  carrying  on  any  other  industrial  enter- 
prise. In  neither  case  is  it,  in  my  judgment,  for 
tbe  Attomey-General  to  take  up  the  oomplamt  of 
•a  riTsl  trader  who  says  that  Mob  company  is 
trading  in  something  which  it  was  not  established 
or  inooiporated  to  trade  in.  I  cannot  think  that 
it  is  for  the  Attomey-Ctoeral  to  invoke  the  court, 
nor  for  the  court  so  invoked  to  interfere  to 
'Prerent  a  gigantic  iron  and  coal  joint-stock 
company  incorporated  from  opening  stores,  how- 
-evervast  and  however  miscetlaneons,  for  the  supply 
of  its  workmen  and  neighbours.  On  these 
groonds  I  am  unable  to  oononr  in  the  judgment 
of  tbe  Master  of  the  Soils,  and  I  nve  my  voice 
for  diediarging  the  order  hie  has  mtMe. 

Baooalut,  L.  J. — I  mnch  regret  that  I  have  been 
naable  to  arrive  at  the  same  conclnsions  as  my 
•ooUeagues  with  respect  to  this  appeal ;  and  thoqgn 


the  fact  of  my  taking  a  different  view  can  have  no 
efEect  as  regards  the  order  to  be  pronounced,  I  think 
it  rij^ht  to  explain  the  grounds  upon  which,  in  my 
opinion,  the  order  of  the  Master  of  the  Bolls  ought 
to  be  affirmed.    A  long  series  of  anthorities  has 
declared  the  true  effect  and  meaning,  as  regards 
the  powers  conferred  by  them,  of  the  Acts  of  Par- 
liament by  or  under  which  railway  and  other 
companies  formed  for  carrying  out  luge  commer- 
cial undertakings  have  been  for  the  most  part 
incorporated ;  and  I  deem  it  of  the  highest  im- 
portuice,    in   approaching  the    consideration    of 
questions  similar  to  those  involved  in  the  present 
appeal,  to  guard  against  breaking   in  upon  the 
general  prinoinles  established  by  these  anthorities. 
The  policy  of  the  legislation  of  the  last  half-century 
in  relatk>n  to  such  companies  has  from  time  to 
time  been  doubted,  and  is,  indeed,  still  doubted  by 
many  whose  views  and  opinions  are  deserving  of 
the  highest  ODnsideration,  and  the  g^ersl  prin- 
ciples to  which  I  have  alluded  have  not  been 
established  without  much  differemoe  of  opinion; 
but  it  must,  nevertheless,  be   now  accepted  as 
settled  law  that  corporalaons  created  by  statute— 
whether  by  special  Acts  of  Parliament,  as  in  the 
case  of  railway,  gas,  and  water  oompanieB,  or  by 
memoranda  of  association,  deriving   their    force 
from  tbe  Joint-Stock  Companies  Ants — have  not 
the  same  powers,  privileges,  and  general  incidents 
as  are  the  attributes  of  common  ww  coiporationa, 
bat  snch  powers,  privileges,  and  incidents  (mly 
as  are    conferred   upon  them  by  their  qiecial 
Acts  or  memoranda    of  association.     Nor  oaa. 
such  companies  be  regarded  in  ijh»  lig^  of  private 
partnersmps ;  their  snareholders  are  not  eiposed 
to  liabilities  and  risks  to  which  the  members  of 
private  partnerships  are  Babject,Bnd  their  creditors 
have  not  the  same  Remedies  for  .obtaining  pay- 
ment of  what  may  be  oning  to  them  as  have  the 
creditors  of   private  partnerships.    They   bave^ 
moreover,  ordmarily  conferred  on  them  powers  of 
directly  interfering  witii  the  proper^  and  interests 
of  others;  and  tbe  Legislature,  while  deeming  it 
for  the  public  interest  to  confer  such  powers  and 
privileges  upon  the  companies,  has  also  thonght 
fit,  aooordins   to  the   construction    which    has 
been  jndiciaUy  placed  upon  tiieir  enactments,  to 
define  the  limits  within  which  suoh  powers  and 
privileges  may  be  exercised.    Acting  upon  these 
princimes.  Courts  of  Equity  have  interfered  to 
restrain  direotors    of    railway    companies    firom 
applying  any  portion  of  the  corporate  fiinds  to 
purposes  not  strictly  within  the  objects  of  their 
moorporation,  and  courts  of  oommon  law  have 
held  that  the  deed  of  any  suoh  oompany,  though 
under  its  corporate  seal,  does  not  bind  it,  if  the 
deed  amounts  to  a  contract  to  do  an  act  not 
authorized  by  its  constitution,  or,  as  the  dootrine 
has  been  sometimes  enonoiated,  if  it  appeara  by 
the  express  provisions  of  the  statute  creating  it, 
or  by  necessary  or  reasonable  inference  from  its 
enactments,  that  the  deed  is  viira  virat,  in  other 
words,  that  the  Legislature  meant  that  sooh  a  deefl 
should  not  be  made.    The  general  prindples  in- 
volved in  those  decisions  have  been  repeatedly 
recognised  and  improved  by  the  House  of  Lords, 
and  notably  so  in  the   oases  of   Tiu  JEkuterm 
Ccnmiie$  BaHwau  Oompany  v.  Hawkes  (5  H.  of  L. 
Oas.  331),  The  Bhrew$bury  and  BirmUtghain  Bail- 
iBoy  Oompany  v.  The  London  emd  North  W«ttttm 
Badway  OompoMi  (6  H.  of  L.  Gas.  113),  and 
Toujflor  T.  The   Chieheeter   and  J£W»mr»t  Bail' 
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way  Company  (L.  Sep.  4  £.  A  I.  628) ;  and 
these  decisions  of  the  House  of  Lords  are  of  im- 
pOTtapoe,  not  only  as  establlshiug  the  general 
principles  to  which  I  have  alladed,  'but  by  reason 
of  their  express  approTsI  of  leading  decisions  in 
Gonrts  of  Equity  and  Common  Law,  which  serve 
to  illustrate  and  distinguish  the  classes  of  objects 
which  are  and  those  which  are  not  within  the  scope 
of  the  constitution  of  rail  way  companies.  Amongst 
othen  approval  has  always  been  expressed  of  the 
decision  and  dicta  of  Lord  Lsngdale  in  Oolman  v. 
The  Eaitem  Countie$  Mailway  Oompany  (10  Beav. 
1),  in  which  that  learned  judge  held  that  the  cir- 
onmstances  of  the  proposed  application  of  the 
company's  funds  being  for  the  probable  benefit  of 
its  shareholders,  or  even  for  a  purpose  of  such 
public  or  national  importance  as  to  make  it  proper 
to  grant  legislative  aathori^  to  so  apply  it,  was  not 
to  be  regarded  in  considering  whether  such  an  ap- 
plication of  its  funds  was  within  tiio  statutory 
powers  then  possessed  by  the  company.  Again, 
the  case  of  Mwti  v.  The  Bhretatbury  and  Ohesler 
Bailway  Oompany  (13  Beav.  1),  decided  bv  the 
same  judge,  and  other  cases  with  which  we  all  are 
familiar,  illustrate  the  uniform  practice  of  all  the 
courts  before  which  such  c[uestions  have  arisen,  of 
keeping  railway  companies  strictly  within  the 
limits  of  their  powers,  and  of  oheckinc  what  might 
appear  to  be  vety  slight  excesses.  In  the  com- 
paratively recent  caoe  of  The  Ashhwry  Bailway  Car- 
riage  Comparm  v.  Biche  (83  L.  T.  Bep.  N.  S.  450 ; 
L.  Bep.  7  E.  &  I.  653)  the  same  general  principles 
were  enunciated  in  the  House  of  Lords  in  terms 
at  least  as  were  laid  down  in  the  earlier  cases.  It 
is  true  that,  in  that  case,  the  question  which  called 
for  the  decision  of  their  Lordships  was  whether  a 
certain  contract  was  authorised  by  thememorandam 
of  association  of  a  company  under  the  Joint  Stock 
Gompenies  Act  1862  ;  out  there  is  no  distinction 
between  statutory  corporations  under  railway  and 
other  similar  Acts,  and  statutory  corporations 
under  the  Joint  Stock  Companies  Act,  as  regards 
the  extent  of  their  powers  to  enter  into  contracts 
or  to  deal  with  their  corporate  funds ;  both  are 
limited  in  the  exercise  of  their  powers  to  pur- 
poses within  the  scope  of  their  constitution,  though, 
as  regards  the  former,  we  have  to  look  to  their 
Acts  of  incorporation,  and,  as  regards  the  latter, 
to  their  memoramda  of  association,  to  ascertain 
what  these  purposes  are.  In  the  case  of  Tlie 
AMrury  Baxlway  Carriage  Company  v.  Biehe 
the  present  Lard  Chancellor  (Lord  Cairns), 
in  moving  die  judgment  of  the  House, 
made  use  of  the  following  language :  "  In 
such  a  case  as  that  which  your  Lordships 
have  now  to  deal  with,  it  is  not  a  question  whether 
the  contract  sued  upon  involves  that  which  is 
malwn  prohihUwm  or  malam  in  te,  or  is  a  con- 
tract contrary  to  public  policy  and  illegal  in  itself. 
I  assume  the  contract  in  itself  to  be  perfectly  legal, 
and  to  have  in  it  nothing  obnoxious  to  the  doctrine 
involved  in  the  expressions  which  I  have  used.  The 
question  is  not  as  to  the  legality  of  the  contract;  the 
question  is  as  to  the  competency  and  power  of  the 
company  to  make  the  contract.  Now  I  am  clearly 
of  opinion  that  this  contract  was  entirely,  as  I  hare 
said,  beyond  the  objects  of  the  memorandum  of 
association.  If  so,  it  was  thereby  placed  beyond  the 
powers  of  the  company  to  make  the  contract.  If 
80,  my  Lords,  it  is  not  a  question  whether  the  con- 
tract ever  was  ratified  or  was  not  ratified ;  if  it 
ma  a  contract  void  at  its  beginning,  it  was  void 


because  the  oompany  oouldnot  make  the  contract. 
If  every  shareholder  of  the  oompany  had  been  in 
the  room,  and  every  shareholder  had  sud,  "Fhst 
is  a  contract  which  we  desire  to  make,  which  we 
authorise  the  direotors  to  make,  to  which  we  sanc- 
tion the  placing  the  seal  of  the  company,'  the  caae 
would  not  have  stood  in  any  different  position 
from  that  in  which  it  stands  now.  The  share- 
holders would  thereby,  by  unanimous  consent,  have 
been  attempting  to  do  the  very  thin^  which,  by 
the  Act  of  Parliament,  thej[  were  prohibited  from 
doing."  To  fully  appreciate  the  force  of  the 
words  which  I  have  ]ust  quoted,  it  is  neoes- 
sary  to  bear  in  mind  that  it  had  been  urged  in  the 
course  of  the  arguments  that  all  oontracM,  except 
such  as  were  expressly  or  by  necessary  implication 
forbidden,  were  within  the  powers  of  the  company 
by  reason  of  its  being  a  corporation,  and  that 
although  the  contract  in  question  might  have  been 
uUra  oirM  of  the  directors,  whose  delegated  powsr* 
were  limited  to  the  purposes  defines  bj^tbe  memo- 
randum and  artides  of  association,  it  might  be 
rendered  binding  hj  the  subsequent  assent  of 
the  shareholders.  With  reference  to  this  argu- 
ment. Lord  Selborne  made  the  following  observa- 
tions :  "  I  think  that  contracts  for  objects  and 
purposes  foreign  to  or  inconsistent  with  the 
memorandum  of  association  are  viUra  viret  of  the 
corporation  itself.  And  it  seems  to  me  far  more 
accurate  to  say  that  the  inability  of  such  companies 
to  make  such  contracts  rests  on  an  original  limi- 
tation and  circumscription  of  their  powers  by  the 
law,  and  for  the  pniposes  of  their  incorporation, 
than  that  it  depends  upon  some  express  or  implied 
prohibition,  makine  acts  unlawful  which  other- 
wise they  would  have  had  a  le^l  capacity  to  do." 
I  may  here  observe  that  the  limits  which  judicial 
decisions  have  imposed  upon  the  powers  l^ally 
exercisable  by  commercial  companies  incorporated 
by'  statute  have  been  uniformly  recognised 
bj  the  Legislature.  Kot  only  the  Ooosdida- 
tion  Aots,  which  are  incorporated  with  the 
special  Acts,  but  the  special  Acts  themselves 
recognise  the  necessity  of  conferring  special 
powers  upon  the  companies,  beyond  those  inei- 
dent  to  their  corporate  character  as  commercial 
companies,  to  enable  them  to  enter  into  contracts, 
or  to  spend  their  corporate  funds,  or  to  do  uy 
other  aots  or  things  for  furthering  or  in  oonnexicn 
with  purposes  which  are  beyond  the  scope  of  their 
constitution;  not  a  special  Act  passes  to  enable 
one  company  to  lease  its  railway  to  another  with- 
out a  statement  in  the  preamble  that  the  granting 
such  a  lease  would  be  of  great  public  advantage, 
but  that  it  cannot  be  effected  witbont  the  authority 
of  Parliament,  a  statement  of  the  want  of  authority 
on  the  part  of  the  company  to  do  that  which 
would  admittedly  be  oi  gi-eat  public  advanti^te 
unless  such  authority  is  specially  conferred  upon  it; 
even  working  ag^reements  between  two  oompanies 
whose  railways  are  continuous  depend  for  their 
validity  upon  powers,  either  genotd  or  special, 
conferred  by  statute.  As  an  illustration  of  the 
extent  to  which  the  Legislature  baa  gone  in  re- 
cognising the  necessity  for  legislative  sanction  w 
enable  companies  to  effect  purposes  beyond  the 
scope  of  their  original  constitution,  I  may  mention 
that  in  one  of  the  statutes  to  which  oar  atten- 
tion has  been  directed  during  the  arguments  on 
the  present  appeal — 19  Vict.  c.  16 — there  is  a 
statement  in  the  preamble  that  the  oompanies 
then  authorised  to  work  the  Tilbury  Bailway  had 
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obteined  a  anpply  of  water  afc  Soatbend  by  meana 
of  borinR,  ana  toat  it  would  be  of  advantage  to  the 
inhabitante  of  Sonthend,  which  wan  badly  supplied 
with  water,  if  the  companies  were  authorised  to 
■apply  water  to  any  company  or  person  desirous 
of  contraetiiig  for  the  same,  bat  that  such  purpose 
ooold  not  be  ^eoted  wiUiout  the  authority  of 
Parliament,  and,  by  the  enacting  part  of  the  statute, 
the  companieB  were  authorised  to  sell  water 
from  their  works  at  Southend,  hut  were  restrained 
fiom  lading  down  or  expending  any  portion  of  their 
capital  in  laying  down  any  pipes  for  the  conveyance 
of  such  water  Myond  the  limits  of  their  own  pro- 
perty. The  water  which  the  companies  were  so 
aDthoriaed  to  sell  was  in  excess  of  what  they  re- 
quired for  their  purposes ;  it  would  be  uaeleas  and 
unprofitable  to  them  if  they  were  unable  to  sell  it, 
whilst  the  sale  of  it  would  result  in  a  certain  profit, 
but  the  sale  even  of  that  which  would  otherwise  be 
waste  water  was  not  within  the  scope  of  their  con- 
atitotion,  and  would  conaequently  betiUraviret,  un- 
less expreaa  authority  were  given  to  the  companiea 
to  enable  them  to  inake  anch  sale,  and  auoh  ex- 
preaa authority  waa  conaequentiv  given,  but  ac- 
companied by  a  restriction  wfaion  shows  how 
jealonalythe  Legislature  guards  against  the  limited 
powera  conferrad  upon  such  companies  being 
exercised  beyond  the  local  limits  assigned  for 
their  operations.  I  will  |now  proceed  to  consider 
the  droamatancea  of  the  caae  with  which  we  have 
at  present  to  deal.  They  are  somewhat  aingular. 
The  Grest  Gaatem  Bailway  Company,  which  ia  a 
company  poaaeeaing  not  only  the  ordinary  powers 
uanally  conferred  on  railway  companies,  but  also 
special  iMwers  under  variooa  Aota  of  Parliament, 
and  particularly  under  an  Act  of  the  26th  &  27ih 
of  toe  Queen,  to  which  I  shall  have  occasion 
presently  to  refer,  by  an  inatrument  under  its 
corporate  seal,  and  bcMring  date  the  Ist  June  1876. 
contracted  iwith  the  TObnry  Baflway  Company  to 
supply  that  company  with  locomotive  power,  and 
alao  with  carriages  and  goods  waggons,  for  certain 
specified  periods  of  time,  and  upon  certain  other 
specified  terms  and  conditions.  The  contract  so 
entered  into  by  the  Great  Eastern  Company  has 
been  held  by  the  Maater  of  the  Soils  to  be  uhra 
vires  of  that  company ;  but,  so  far  from  restraining 
the  company  from  applying  any  portion  of  its 
corporate  funds  in  giving  effect  to  it,  he  has 
thought  it  right,  having  r^ard  to  the  very  special 
circnmstanoea  of  the  case,  to  allow  the  company 
to  carry  out  the  contract,  though  he  has  granted 
an  injunction  in  general  terms,  reatraimng  the 
eompany,  ita  directora,  aervanta,  and  agenta  from 
lettmg  for  hire  any  locomotive  enginea,  or  other 
ralUng  atock,  except  for  the  pnrpoaea  of  the  traffic 
over  anothn*  railway  in  ezteaordinaiy  emer- 
genoiea;  and  firom  mannfooturing  locomotive 
anginee,  or  other  rolling  stock,  for  the  purpose  of 
letting  the  aame  on  hire,  or  for  any  other  purpose 
except  for  that  of  being  used  by  the  company 
open  a  railway  worked  by  it.  I  propose  to  con- 
aider  presently  the  special  oironmatanoea  which 
led  the  Maater  of  the  Bolla  to  make  thin  order, 
which  ia  the  order  now  under  appeal,  bdt  I  think 
it  will  be  convenient  to  consider,  first,  whether 
that  which  the  company  has  been  restrained  from 
doing  wonld,  if  done  by  it,  be  in  excess  of  its 
statutory  powers,  and  whether,  also,  the 
coQtraot  of  the  lat  June  1876  was  one 
into  which  it  was  bevond  the  scope  of  ita 
aathority    to    enter,     aow,  having  regaid  to 


the  established  general  prinraplea  to  which  I  have 
referred,  it  can  nardly  oe  doubted,  as  a  general 
propoaition,  that  Bailway  Company  A  wonld  be 
acting  in  excess  of  its  powera  were  it,  in  the 
absence  of  any  apeoial  powera  authorising  it  in 
that  behalf,  to  enter  into  a  contract  with  Bailway 
Company  B  to  let  to  oompany  B  such  locomotive 
engines  or  other  rolling  stock  as  company  B  might 
reanire  for  the  purposes  of  its  traffic.  In  a  greater 
or  less  degree,  according  to  the  circumstances  of 
any  particular  case,  U>e  supply  by  company  A  of 
engines  or  rolling  stock  in  perfonnanoe  of  sach  a 
contract  must  necessitate  the  providing  and  keep- 
ing  in  good  working  order  of  a  greater  number  6£ 
eng^ines,  or  a  larger  quantity  of  rolling  stock, 
whether  mannfaotnred  by  company  A  or  otherwise 
acquired,  than  would  be  requisite  for  the  proper 
working  of  ita  own  railway,  and  the  maintenance 
of  anoh  a  anpply  of  enginea  and  rolling  atock 
wonld  render  neoessaiy  this  employment  (U  a  por- 
tion of  the  funds  of  oompany  A.  It  can  in  na 
way  be  said  that  in  the  absence  of  special  powers 
such  an  employment  of  its  funds  wonld  be  within 
the  scope  of  the  conatitation  of  oompany  A4 
however  profitable  the  carrying  on  of  anch  a  trade 
or  bnsineas  might  be,  it  would  not  be  one  of  the 
parpoaes  for  which  the  company  was  incorporated. 
And  if,  instead  of  supplying  locomotive  engines 
on  hire,  oompany  A  were  to  oind  itself  to  provide 
locomotive  power — in  other  words,  to  provide  not 
only  the  engines,  but  also  the  fuel  for  their  con- 
sumption, and  the  wagea  of  sufficient  servants  to 
work  them — there  wonld  be  a  necessity  for  a  still 
larger  employment  of  its  funds.  But,  admittiog 
the  general  propoaition  to  be,  that  the  enteriijg 
into  any  anon  contract  wonld  be  in  excess  of  the 
powers  of  company  A,  the  question  arises, whether 
It  would  be  applicable  to  the  caae  of  two  com- 
panies whose  railways  are  continuous  as 
are  those  of  the  Great  Eaatem  and  Tilbury 
Companies.  In  my  opinion,  the  propoaition 
ia  as  applicable  to  auoh  a  caae  as  to  one  in  which 
theayatema  of  the  two  companiea  are  quite  distinct. 
The  oircumatance  that  tho  Tilbury  Company  is  or 
may  be  rosarded  as  an  extension  or  continuation 
of  or  as  a  oranoh  from  the  Great  Eastern  aystem, 
renders  it  highly  desirable  that  some  arranoemeiU 
should  be  oome  to  for  such  a  working  of  tne  twe 
systems  aa  ahonld  avoid  the  inconveniencea  to  the 
public,  and  the  conaeqnent  loss  to  the  ahareholderq, 
which  would  neoeaaanly  arise  if  they  were  worked 
separately ;  but  to  effect  such  a  working  in  no  wi^ 
necessitates  the  entering  into  such  a  contract  as 
that  which  we  are  now  considering.  Under 
ainiilar  circnmstanoea  the  inconvenience  and  loss 
arising  from  separate  working  are  usually  avcnded 
by  the  adoption  of  one  or  more  of  the  following 
schemes:  First,  by  the  one  oompany  exercising, 
either  by  agreement  or  under  atatntory  authority, 
running  powers  over  the  other ;  secondly,  by  the 
companies  availing  themselvea  of  the  powers  con- 
ferred on  them  bf  the  87th  aection  of  the  Bail- 
waya  Clauaea  Consolidation  Act  1845,  and  arrang- 
ing for  the  trains  of  each  company  passing  over 
the  lines  of  the  other,  npon  terms  arranged 
between  them ;  or,  thirdly,  by  obtaining  statutory 
powers,  under  which  the  Ime  of  the  one  company 
can  be  leased  to  the  other,  in  which  caae  the 
leaaed  line  ia  worked  aa  if  it  were  part  of  the 
general  ^atem  of  the  other  company.  But  each 
and  every  of  these  achemea  can  be  efficiently 
carried  oat,  and  as  between  other  companies  ban 
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been  repeatedly  oarrisd  ent,  without  wnj  lefetn^ 
of  looomotive  engiaee  or  roIUng  BUxk,  or  mbj  oob- 
isnnt  for  the  atipply  of  looomotive  power  ^  tiie 
one  eompitiiy  to  the  otiwr.    N<yw,«deqnate  powauu 
-have  been  obtained  for  tbe  leaae  of  the  TUbory 
Taflway  to  the  Qneii  Baatem  Oompany,  but,  for 
■Bome  imezplained  raaaon,  it  has  itab  been  deamed 
'Vzpedient  Dy  the  iwo  eempaniea  to  adapt  ^ia 
mode  of  arranging  for  tihemnUng  <tf  tfaair  reapeo- 
tive  nuhrays  aa  component  parts  of  a  .ooBtiiraoim 
Bystam.    It  is  ako  worthy  of  note  that,  by  the 
'agreement  of  the  lat  Jane  1876,  the  two  com- 
panieB  have  made  -ariangemanta   tmder  whitdi 
eadi  oompany  faae  acquired  nmning  powara  avtr 
'portiona  of  the  raihrays  of  tbe  st£er,  and  provi- 
aion  is  made    for  "tfaroagh    booking  over  tiieir 
Teapectire  liana.    Tfaeoe  arraagementa  avedoabt- 
leaa  for  tbe  -oanteniaiee  of  the  pnblio,  and  will 
oai'iy  iiieir  own  profit, bat  they  oonld  be  quite  aa 
efBoentl^  oarried  oot  if  -tiie  Tilbory  Oompany 
rated  their  own  engiaea  and  rolling  •ahxtk,  inataad 
of  renting  them  from  tbe  Gta«at  Eaatem  Company, 
tir  hiiag  rapplied  by  that  aompany  wtth  looomo- 
'tire  power.     It  baa  been  aaggeated  that   that 
-which  the    Great   Saatera   CJompaoy  baa   been 
anjoilied  feata.  doing    might    be  done  by  theBi, 
or,  indeed,  by  airf  xailway  oompany  onder  the 
-moviaioDB  of  the  87th  aeotion  at  the  finlwaya 
Cbnaea  OonaoUdation  Aot  1845,  bat  the  pwwora 
oonfierred  by  tbati   aeotion   are   limited   to  the 
making  of  arrangementa  ior  the  paaaage  of  the 
'.traine  of  one  oompany  overtiie  railway  of  aoother, 
-and  for  the  division  or  apportionmeBt  of  tiie  tolie 
-taken  on  tiieir  respeotrre  milwaya — arraagemairts 
-whidi  are  perfeotiy  independaat  of  the  aonroee 
from  which  either  company  obtaina  ita  enginea 
-and    rolling    stock    or    ita    locomotive    pewer. 
The  competency  whirii  we  are  now  conaideriag  is 
-m>t  tiie  cxmipeteney  of  <iie  TUboiy  Oompany  to 
hire,  instead  of  manofactnring  or  baying,  their 
enginea  and  rolling  stock,  but  the  comMtonoy  c^ 
'tile  Great  Eastern  Oompany  to  manofacanre  or 
■hwf  ■mote  than  -QMyvaqmre  for  working  their  own 
-raihn^,  and  to  let  the  snrplas  atook  for  'hire  to 
the  iBbnry  Oompany— in  otner  words,  to  carry  on 
-for  profit  a  trade  or  bnsiness  other  tiian  that  which 
-waa  airtliorised  by-tfaeir  Act  of  incarpovation.    I 
can  arrive  at  no  other  eondnsion  than  -that -each 
'pnrposes  axe  prnnd  faeie  foreign  to  the  porpoaea 
'of  a  railway  company,  and  in  tfaeabaeaee  ofapeoial 
'powers  are  ultra  vires.     Bnt  it  is  arged  on  befasif 
of -the  Ghvat  Eastern  Company  that  special  powers 
-have  been  conferred  apcm  tbem  by  the  'Statate 
(26  ■&  27  Tict.  c.  69),  and  that,  nndsr  the  proviaona 
jof  that  statnte,  they  irere  aatfaoTiaed  and  «m- 
powered  to  let  locomotive  power  and  rolling  atook 
to  the  Tilbnry  Company,  and    eonseqaently  'to 
•enter  into  the  agreement  of  the  let  Jane  1876. 
In  my  opinion  'Mie  atatnte  in  qaeation  conferred 
npon  th«m  no  such  power.    On  tbe  22ad  Jone 
1863,  the  date  of  the  passing  of  that  statote,  the 
mbnry  Bailway  (which  was  -referred  to  in  the 
statute  aa  the  "  Extension  Bailway")  waa  in  lease, 
nnder  statatory  powers,  to  Sir  Samnel  Morton 
7eto  and  others  for  a  term  of  years  which  would 
expire  on  the  3rd    Jaly  1875,  and  was    being 
worked  by  the  Great  Eastern  Bailway  Com-pany, 
and  that  company   and  the   Biackwall  Bailway 
Oompany  were  respectively  entitled  to  propor- 
tionate parte  of  the  tolls,  fares,  or  charges  in 
respect  of  traffic  passing  over  their  railways  to 
and  from  tbe  Tilbary  Bwlway,  snbjeet  to  certain  < 


dednotions  for  the  conveyance-  of  iifaat  traSc.    IDbi 
preamble  of  the  stsitate  stated  these  aevml  cir- 
onmstances,  and  that  the  lessees  'ware  dsMMot 
that    power    shoald   be  .grran  to  tfect   asctsia 
artangenuota  with  rafecsDce  Jto  tim  Itmnr.  nnd  it 
fortber  stated   the   several    objects  whicdi  the 
Btatote  was  intendsd  to  tdfeobaate,  viz. :  £itst,ths 
enalaliag  tbe  thiee  companies,  that  is  .the  Gbsat 
Eaatern,   tbe  BlaokwaU,  and  ^e   TiUnay  (Jon- 
paniea,  aad  also  the  lasnoao  to  agree  nponaettaia 
alterations  in  the  terms  of  the  lease,  in  the  amBg» 
ments  for  woridng  tiie  lilbB^  Bailway,  and  in 
the  apportionment  erf  theteeipts  and  expanditors; 
and,  sacondly,  the  empowerina;  the  Great  Eaatosa 
and  Biackwall  Oompaniea,  jointly  or  aevemlly,  to 
take  a  lease,  or  transfer  of  the  existing  lease,  of 
&e  Tilbnry  Bailway.     JIfaoh  atrsss  baa  bean  laid 
by  the  connsal  for  the  appeUanba  npan  tibe  reftr- 
anee  in  the  preamble  to  alterations  in  lliii  iiwm 
menta  for  working  the  Tilbnry  Bailagay,«ad  itisM 
been  contended  that  it  indicated- an inteotisBaa 
the  part  of  liie  Legislatnre  to  confar  .powers  npon 
the  three  oompaaies  to  m^ie  any  araangements 
tbey  nugfat  think  fit  lor  working  the  Tilbniy  Bail- 
way  as  well  after  the  axpiiHtion   as  dnrii^  the 
oontinnaaoe  of  the   eziatmg  leaae,  and  mthcot 
any  neeeasitiy  for  the  Great  Eastem  and  Biackwall 
Companiea,  or  either  of  tham,  to  aocept  a  new 
leaae  after  the  expiration  of  the  axiating  ana    I 
am  unable  to  take  this  view  of  the  Jangoage  ased. 
In  any  vie  w  of  the  case,  it  wnald  be  a  vaiy  attained 
oonstruction ;  but  when  the  referance  in  ^the  pm- 
amble'to  propoaed  alterations  in  zeepeet  of  three 
aerveml  matters  is  taken  in  oooneotion  with  tbs 
immediately   preoading  recitals  of    the    """^^g 
arrangements  in  raspeot  of  the  same  matten,  the 
eonclnsion  appears  to  me  imaistiblie  that  'the  pro- 
posed alterations  are  in  the  -existing  sixangamenta. 
And  this  view  is  confirmed  when  we  coma  to  the 
•ith  saotion  of  the  -enacting  part  of  the  atatntSk 
which  is  tbe  seotkn  dechning  the  pnrpoaes  of  tibe 
Act.  That  section  enables  contieote'or  agreesnanta 
to  be  entered  into  for  three  seyeral  leading  pnr- 
posea.    First,  for  altetations  in. the  existing  Iwise, 
whedsar  transferred  or  not  -,  seeondly,  for  the  sar- 
render  of  that  lease  or  the  transfer  of  it  to  the 
Great  Eastern  and  Biackwall  Companies,  or  One  of 
them ;  and,  thirdly,  for  the  gaant  of  a  sew  leaae 
to  the  same  two  companies,  or  one  of  them,  and 
atoo  for  certain    minor    parpaaes   inraHwn^i^l   to 
theae  three ;  and  by  tbe  lOth  section  it  ie  iwanted 
that  no  altoration  oi  .the  existing  lease  and  no  sew 
lease  shall  have  any  operation  until  the  same  afasU 
have  been  approved  by  tiie  Board  of  Trade.    The 
4th  aeotion  oonfars  no  power  except  in  oonBeotioa 
witha  lease  present  or  future, and  the  aoope  of  the 
statute  is  to  provide  for  the  working  of  the  Tilbuij 
Bailway  by  tiie  Gireat    Eastern    and   BlaokwaiU 
Companiea,  or  one  of  them,  under  a  leaae  from  the 
Tilbniy  Company,  either  the  existing  one  or  a  new 
one  to  be  granted  on  its  expiration,  out  sulfeat  to 
the  approval  of  the  Board  of  Trade,  and  auJbjeet 
also  to  Uie  proviRions  of  the  BaQways  Clanaes 
Consolidation  Aot  1845,  relative  to  laaaea  of  nil- 
ways.    The  working  of  the  Tilbury  Bailway  nnder 
arrangemente  to  be  made  between  the  companiea 
freed  ^m  the  provieioos  of  the  Consolidation  Act 
and  from  the  control  of  the  Board  of  Trade,  ham- 
ever  much  it  may  have  been  1^  object  of  the 
companies  to  secare  it  by  tbe  adoption  of  tfaa  ooa- 
tract  of   the  1st  Jane   1876,  is,  in   my  opinioi^ 
oontraiy  to  the  soope  of  the  statnte.    JSab  it  has 
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been  arf^  npon  na,  that  bowever  inconaisteiit  it 
mtf  appear  to  be  that  the  Le^alatnie  dioald  bo 
earefnily  goaird  against  soy  impra{jer  ereroiBe 
hf  the   companjee  of  the   reatriotad   powers  of 
ivorking-  the  'Klbary  Bailmv  which  it  baa  oon- 
fnrred  upon  them,  and  aboafd  at  tho  eame  time 
nve  them  inireaferioted  powen  of  ctoing  the  same 
thiag  in  another  way,  aoeh  nnrBstricted  povrera 
have  in  fact  been  conferred  npon  then,  and  the 
I4tfa  and  ISth  seetiona  of  the  atatnte  are  referred 
to  iir  mpport  of  this  contention.    Now,  the  14th 
aeetion  simply  c<»lara  powen  open  die  two  oom- 
paniea,  that  ia,  the  Great  Eaatera  and  the  Blaok- 
wall  Companies,  to  wakB  arraBgemoits  tufer  m, 
not  arTangBments  with  the  'lilbory  Company  for 
the  worluiff  and   management    of  the   Tilbnry 
Bailway  and  of  their   own    railways    oonneeted 
with  it — a  power  which  would  be  exercisable  in  the 
event,  and  in  that  erent  only,  of  the  two  eom- 
panies  becoming  joint  leaeeea,  and  for  tiie  eKeroisa 
•f  which  t^era  can  be  no  oocasion,  now  that  liie 
Blarinrall   Bmlimy,  by  reason  of  the  leHe  of  it 
for  999  years  to  tb«  Oraai  Eastern  Company,  has 
beeome  part  of  the  general  aystem  of  tnat  oom- 
pany.    And  the  15tn  motion,  whateyer  may  be 
the  extent  of  the  powers  conferred  by  it,  is  dearly 
confined  to  aontraots  or  agreements  for  effecting 
the  parpoaes  of  the  Act,  which  pnrposea  do  nofe^ 
aocording-  to  the  view  which  I  have   ezpoanded 
of  the   ^SMnral   soopa  of  the   Act,  indada  the 
entering  mto  working  agreements  oAerwiaa  tfasM 
in  eonoaction  witii  or  incidental  to  a  I  esse  of  the 
Tilbnry  Bailway,  dnly  tranaf  erred  or  granted  to  tiie 
two  companies  or  one  of  ftem,  in  pnrsnanoe  of 
tin  powers  in  that  behalf  oonfemd  by  the  Act. 
'  I  bare  arrived,  therefore,  at  the  oonolosioa  that 
the  Great  Ea^ani  Company  had  not  aathorit^ 
lithnr  imder  the  general  powers  possessed  by  it 
m  conmon  with    other   oompanies   wiioae  Acts 
ef  incorpcmtion    inoorponite   the    Consolidatien 
Acta,  or  nnder  the  special  powers  conferred  upon 
it  by  the  statnte  26  A  27  Vict.  o.  69,  to  enter 
into  the  contract  of   the  let  June  1876,  or  to 
do  any  of  the  acts  or  things  wfaioh  it  has  been 
enjoined  from  doing  by  the  order  of  the  Master 
e(  the  Bolls.    I  pass  on  to  consider  the  spedal 
ciienniataDOss  of  this  caae  which  led  die  luster 
of  the  B4>ila  to  nmke  the  order  appealed  from,  and 
Aether  snoh  special  oironmstanoes  justified  the 
ovier  so  laade.    I  have  hitherto  dealt  with  the 
Mreement  of  the  let  June  1876  as  a  oontraot  for 
Ike  sap^^  of  locomotive  power,  bat  as  originally 
Msentea  it  was  also  a  ooutiaet  for  tiie  snppiy  of 
ganeral  roUine  stock,  indnding  carriages,  goods 
waggons,  andlnnage  and  brak^vaas.  Aow;  it  is 
to  be  obaervted  t^  the  contract  ftr  the  sapply  of 
tiwToIling^  sto^  ether  than  loeometive  engines 
'red  beiove  thk  action  was  oemmensed,  and 
the  ooBtrHot  for  the  sapply  of  looomotiTe 
~r  was  for  a  pariod  terminatiBg  on  the  Ist  July 
bavii^  therefore,  two  and  a  half  years  to 
to  ma  at  the  date  of  the  order  of  the  Master  of 
the  BoDs.    In  additkm  to  this,  tin  Great  iSastem 
Company  had,  for  several  years  prsvioosiy  to  tlie 
date  of  the  Mreement  (let  Jnoe  1876)  and  with 
Ihs  Haaethm  of  the  Lcnlataie  down  to  the  3rd 
Ally  1876,  wlieB  the  Fbto  lease  expired,  though 
witheat  any  aaoh  ssnction  after  that  lease  bad 
saaw  to  an  end;  snpplied  loeomotive  power  and 
ailing  stock  for  the   general    working  of   (he 
mbuy  Bailway;  and  the    anginea   and   other 
mBng  atoek  supplied  for  sum   porpoae  were 
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neoeaaarily  in  excess  of  what  was  required  for  the 
nse  and  working  ot  its  own  railway,  and  for  such 
excess  of  engines  and  roiling  atook,  or  the  greater 
portion  of  them,  the  Great    Eastern  Company 
would  have  no  employmsnt  after  the  e&piratioa 
of  the  Peto  leassi  unleas  they  ocmtinned  to  work 
tiie  'nibnry  line  or  let  the  engines  aad  rolling 
stock  to  Aa  Tilbnry  Company  to  enable  it  to  wodt 
its  own  raiiwagr.     Under  these  ciiaumstanosak  and 
apart  from  any  conaidsnitions  arising  out  of  tin 
tOtra  viret  chamoter  of   the  ttanaaction,  there 
would  not  appear  to  be  say  thing-  nnraasonaUe  ia 
the  Great  Esatcm  Company,  i^r  it  bad  ocaaed 
to  walk  the  TUbuiy  line,  letting  to  the  Tilbnxgr 
Company  thab  wUcn  would  otfaorwise  be  nsdess 
and  unprofitable  to  tiie  Great  Eastern  Company. 
It  ia  tme  that  that  oompaay  could  legitimatd]^ 
though  perhaps  not  so  profitably,  have  disposed 
cf  such  rolling  stock  by  sale,  or  hiwe-  reserved  it 
for  future  nas  oaits  oan  lailwsjy  witfaont  inonrrinB 
the  obligatims  imposed  upon  it  by  the  contrast 
with  the  TfibiDT  Company;   bat  I  aevarthelaaa 
uree  with  tiie  Mastar  of  the  Bolla  in  thinhiiig 
that  the  contract,  though  ottra  otre«,  could  haadly 
be  oonsidenad  miBchisvoa%  ami  for  this  rnaiinii, 
and  having  regard  also  to  the  difficulty  ariaittg 
from  the  drcumstaoce  of  the  Tilbnry  Company 
not    bang   a  party-  to    the   action,    I  forthar 
agree    with    him    in    thinking     that    it     wag 
not    nnreasoBshle    that    any    injuaiotian   which 
npon  the  general  marita  or  die  case  he  shrndd 
deem  it  right  to  grant,  should  not   extend   to 
reetcain  the  psaformanoe  of  tfaa  sgrsemsn^  of  Uka 
lat  June  1876.    Bat  there  is  another  view  of  the 
case.    Thft  atatnmnnt  of  claim  had  charged  the 
(heat  Eastern  Company  with  havinr  commenced 
to  let  on  hire  loeomotive  engines  and  other  rolling 
stodt   to    divers  companies    and  parsons,   aapd 
amonoat  otbexa  to  the  Tilbury  Company,  aad  to 
maadnotare   rolling-  stock    finr  the  pnrpoaa  of 
letting  die  same  on  hire,  and  in  partwnlar  with 
having  entered  into  the  contract  or  tfaa  lat  Jane 
1876.    In  reply  to  thia  charge,  the  Great  Bastam 
Compaay  did  not  limit  tbev  daieBo*  toaijnstifi- 
cation  of  their  hstring  entered  into  the  agreemant 
of  the  Ist  Jane  1876,  but  by  the  14th  pan«raph  of 
their  statement  of  dsfenoe,  thsy  insisted  that 
nnder  aad  by  virtue  of  the  powers  and  prorisioiw 
ooatained  in  the  statute  26  &  27  Vict.  o.  69,.er  odwr- 
wiae.  they  were  audioriaed  and<  empowered  to  let 
rolling  stock  and  loeomotiva  powar  ta  the  Tilbnry 
eoaipany.     This  was  ae  assarlioa  of  a  general 
right,  aad  the  contraat  of  the  lat  June  1876  was 
merely  referred  to  as  an  last  saws- or  example  of  >an 
exaraise  by  the  company  of'  the  general  right 
claimed.    And  the  arguments  oa  the  part  of  the 
appeilaata,  both  in  the  court  below  and  before  us, 
wen  to  the  Uks  parporL    It  was  forther  insisted 
on  behalf  of  the  appdlsnts,  that  the  oontraot  of 
the  Ist  June  1876  was  substantially  an  agreemeat 
under  tfaa  87th  aeotioB  of  dia  Bailways  Clsnssn 
Coaaolidadon  Act  1845.    I  faaTO  already  stafesd 
my  opinion  to  be,  and  hava  assigned  VKf  rnwamin 
for  SB  holding,  that  neidier  of  these  oontsatianB 
can  be  snpportad ;  bnt  for  the  parpooe  at  aasor- 
taining  the  extent  of  the  doim  asserted,  and  ef 
datennining  whether  the  sating  nodar  the  asaer tsd 
daim  ahonld  be  restrained,  it  ia  naoeasaxy  te  ooa- 
aider  tbe  nature  and  extent  oi  the  oonbiaats  into 
whidi  it  would  be  competantfortfae  Great  Eastern 
Compaay  to  eirter  npon  the  aasnraptiea  that  aaoh 
coatentions  wore  well  founded.    Now,  if  the  Great 
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Bftstem  Company  had  the  general  power  claimed 
of  entering  into  contraota  for  supplying  loco- 
motire  power,  and  letting  all  kinds  of  rolling 
stock  to  the  Tilbnry  Company,  they  would  be 
nnder  no  obligation  to  limit  their  contracts  to  the 
abort  periods  fixed  by  the  contract  of  the  Ist 
Jane  1876 ;  it  wonld  be  open  to  them  to  enter 
into  contraots,  with  all  their  attendant  risks, 
to  supply  all  sach  locomotive  power  and  rolling 
stock  as  the  Tilbury  Company  might  require 
for  any  number  of  jreara.  Again,  if  the  ap- 
pellants are  right  in  their  contention  that 
the  contract  of  the  Ist  Jane  1876  is  sabstantially 
KB  agreement  nnder  the  87th  section  of  the  Bail- 
way  Clauses  Consolidation  Act  1845,  there  is 
nothing  to  prevent  the  Great  Eastern  Company, 
or  indeed  any  other  railway  company,  from 
entering  into  similar  contracts  witn  any  and 
every  other  railway  company  whose  railways  are 
oontinnations  of  or  branches  from  their  own,  or 
over  which  they  have  or  can  arrange  for  through 
trafiSo,  if  indeed  their  powers  could  be  limited  to 
this  extent;  and  the  performance  of  such  contracts 
must  impose  npon  the  companies  entering  into 
them,  the  obligation  of  either  manufiiotaring  or 
bajring  the  necessary  rolling  stock,  and  of  pro- 
oaring  the  necessary  foel,  and  of  engaging  and 
gying  the  necessary  servants.  That  the  Great 
«tem  Company  are  manafaotnrers  of  engines 
and  other  rolling  stock  appears  from  their  state- 
ment of  defence,  though  Uiey  assert  that  they  so 
aaannfactore  for  purposes  within  the  scope  of 
their  powers  as  interpreted  by  themselves.  Upon 
the  whole,  it  appears  to  me  that  the  claim  asserted 
by  the  Great  Eastern  Company  is  one  which,  if  well 
fensded,  would  enable  them  to  carry  on  a  Tery 
large  and  a  very  speculative  trade,  and  one  whidi, 
in  my  opinion,  it  is  not  within  the  scope  of 
thmr  constitution  legitimately  to  cany  on.  I 
think  further,  that  thoagh  the  particular  con- 
tract into  which  the  company  had  entered  is 
ene  the  performance  of  which  it  is  not  under 
the  circumstances  necessary  to  restrain,  it  is, 
■everthelesa,  a  contract  into  which  they  were  not 
competent  to  enter,  and  that  taking  this  oitcum- 
stance  into  consideration  in  connection  with  the 
general  claim  asserted  and  insisted  upon,  the  case 
was  one  which  called  for  the  interferenoe  of  the 
•ourt,  snd  that  the  order  made  l^  the  Ibster  of 
Ae  Bolls  should  be  aflSrmed.  It  has  been  objected 
that  it  was  not  competent  to  the  Attorney-General 
to  sue  in  the  present  action,  though  it  might  have 
been  open  to  a  shareholder  to  interfere  for  the 
yurpoee  of  preventing  an  improper  application  of 
the  corporate  ftands.  In  my  opinion,  this  objec- 
tion cannot  be  sustained.  If  the  view  whioh.  I 
ham  taken  of  the  general  merits  of  the  case  is 
eerrect,  the  Great  Eastern  Company  have  exceeded 
their  powers,  though  under  oircnmstanoes  ad- 
mitting of  extenuation,  and  have  asserted  a 
general  right  to  exceed  them  in  the  same  direction 
to  anv  extent  they  may  think  fit ;  in  other  words, 
they  nave  done  Mid  threatened  to  do  that  which 
the  law  has  forbidden  them  to  do.  It  is  the  inte- 
rest of  the  public  that  the  law  should  in  all 
vespects  be  respected  and  observed,  and  if  the  law 
is  transgressed  or  threatened  to  be  transgressed, 
as  in  my  opinion  it  has  been  by  the  Great  Eastern 
Company,  it  is  the  duty  of  the  Attorney-General 
to  take  the  necessary  steps  to  enforce  it,  nor  does 
it  moke  anj  difference  wnetber  he  sues  at  cfficio 
•r  at  the  ustance  of  relators.    I  am  unable  to 


distinguish  this  cose  in  principle  from  that  of  Che 
AUorney-Oeneral  v.  The  Great  Northern  jiatiiooy 
Company  (2  L.  T.  Bep.  N.  S.  653 ;  1  Dr.  &  Sm.  154) 
decided  by  Kindersley,  Y.C.  eighteen  years  ago, 
and  the  authority  of  which  has  never  to  my 
knowledge  been  questioned.  In  that  case  ths 
information  was  at  the  relation  of  a  coal  mer- 
chant, and  its  object  was  to  restrain  the  defendut 
company  from  carrying  on  the  busines*  of  ooal 
merchants.  In  that  case,  as  in  this,  it  was  con- 
tended-on  behalf  of  the  defendants  that  the 
wrong  complained  of,  if  it  was  a  wrong,  was  not 
in  itself  an  illegal  act  as  against  the  public, 
though  it  might  be  as  against  a  shareholder,  and 
that  the  Attorney- Genersl  could  not  maintain  so 
information  on  behalf  of  the  public ;  but  the  law 
and  the  practice  in  this  respect  were  declared  by 
the  Vice-Chancellor  in  the  following  terms,  is 
which  I  entirely  agree  :  "  Wherever  the 
interests  of  the  public  are  damnified  by  a  com- 
pany established  for  any  narticalar  purpose  by 
Act  of  Parliament  acting  illegally  and  in  contra- 
vention of  the  powers  conferred  upon  it,  I  conceive 
it  is  the  function  and  duty  of  the  Attorney- 
General  to  protect  the  interests  of  the  public  by 
an  information." 

Bramwxix,  L.J. — The  first  question  in  this  case 
is  whether  (setting  aside  the  stotnto  26  &  27  VicL 
c.  69)  the  defendanto  have  done,  or  are  doing  or 
threatening  to  do,  something    unlawful  in  the 
matters  complained  of.    It  is  said  that  what  thej 
have  done,  or  are  doing  and  threatening  to  do,  is 
unlawful — contrary  to  law.    The  reason  given  is 
that  it  is  ultra  vire$,  that  they  have  no  power  to 
do  it,  and  that  as  they  have  no  power  to  do  it,  it  is 
unlawful.    To  show  that  they  have  no  power  to  do 
it,  the  Acta  nnder  which  they  are  created  and 
constituted  are  referred  to,  and  oertainly  amoiui 
the  things  expressed  that  thejr  may  do  is  not  to  be 
found  the  letting  of  locomotives  on  hire.    Thtn 
is  no  prohibition  of  doing  it,  but  there  is  no  per^ 
mission.    It  is  said  that  because  they  are  not  em- 
powered or  permitted,  they  are  prohibited;  and 
that  they  are,  therefore,  disobeying  an   Act  of 
Parliament,  and  so  brewing  the  law.    This  is, 
undoubtedly,  contrary  to  onos  general  idea  that, 
unlike  some  countries  where  it  seems  as  though 
nothing  is  lawful  save  what  is  permitted,  here  m 
England  everything  is  lawful  save  what  is  pro- 
hibited.   It  is  opposed  to  those  free  trade  and 
loMSM /aire  notions  which  are  oommonlv  supposed 
to  have  something  in  them,  and  undar  the  in- 
fluence of  which  somo  people  think  that  En^and 
has  thriven  considerably.    It  is  said  by  Mr.  Brioe 
(Brice  on  Ultra  Vires)  that  this  doctrine  or  notion 
was  first  put  into  operation  in  the  cases  of  3^ 
AUortteyQeneral  v.  The  Qr«at  NorAem  SaUwas 
Oompany  (vM  *»p.)  and  The  Eatt  ilnoUan  BaOmay 
Oompany  v.  The  Eatiom  Oourttiet  jEtaUway  Oom^ 
pany  (11  C.  B.  775).    I  was  oonnsel  for  the  plains 
tiffs  in  the  latter  case.    I  know  none  at  common 
law  before  it  in  which  a  trace  of  this  doctrine  is  to 
be  found,  and,  certainly,  I  was  never  more  soi^ 
prised  than  at  that  decision — a  decision  which 
proceeded  on  grounds  which,  with  all  respect  be 
it  said,  were  erroneous,  and  led,  as  I  believe  they 
have  in  other  oases,  to  an  erroneous  result — the 
mistake  being  in  not  distinguishing  that  many  of 
the  provisions  of  Acts  of  Parliament  constituting 
companies  are  not  provisions    as    between    the 
companies  and  the  public,  but  agreements  among 
the  shareholders  infer  m  that  oonstitoto   their 
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•giMment  of  partnership,  their  instrnment  of 
aettlement.  In  the  case  of  Tht  Attomey-Oeneral 
T.  The  Qrectt  Northern  Baihoay  Company,  it  wu 
Hid  that  where  in  the  case  of  injury  to  private 
interests  it  woald  be  competent  for  an  individoid 
to  apply  for  an  injunction  to  restrain  a  company 
iram  nsing  its  powers  for  purposes  not  warranted 
hythe  Acts  creating  it,  it  is  competent  to  the 
Attomey-Qeneral,  in  case  of  injory  to  pnblio 
interests  from  sach  a  cause,  to  file  an  information 
lor  ao  injunction.  But,  I  ask,  with  sincere  respect 
of  the  learned  judge,  what  is  the  similarity  or 
acalogy  between  the  two  cases,  and  what  is  the 
iojoiy  to  pablic  interests  in  such  a  case  ?  How 
i*  toe  pablks  injured,  or  any  class  of  it,  when 
direetors  of  a  company  do  that  which  is  not 
authorised  by  their  Act,  or  charter,  or  deed  of 
settlement,  and  break  their  agreement  of  partner- 
■bip?  What  is  there  like  that  when  the  whole 
company,  directors,  and  shareholders,  do  some- 
thinfc  not  agreed  on  in  their  ag^reement  of  partner- 
«hip  P  It  may  be  unlawful  on  other  gronnds,  but 
ifaey  are  not  like,  they  are  wholly  diflSrent.  It  is 
ti  be  noticed  that  the  only  case  cited  by  the  Yioe- 
Qianoellor  is  a  case  of  a  complaint  by  a  share- 
hilder.  However,  these  cases  were  followed  by 
otiers,  and  it  became  the  law  that  acts  uUra  viret, 
in  pases  of  corporations,  were  not  merely  null  and 
▼ad,  but  were  absolutely  contrary  to  law  and 
iOejpd.  I  am  not  doubting  the  least  that  there  is 
a  nasonable  and  well-founded  aoctrine  of  ultra 
rnret.  I  refer  for  a  statement  of  it  to  what  was  said 
br  L>rd  Cairns  in  Th«  Ashbwry  BaUway  Carriage 
(W^aMy  T.2Ueh«(88L.T.Bep.N.S.450;  L.Bep. 
7  E.  &  L  058),  and,  if  Imay  be  permitted  to  do  so,  I 
refer  to  what  I  said  in  Bateman  t.  The  Mayor  of 
Afkto»-under-Lyne  (3  H.  A  N.  383).  I  have  no 
doubt  Uiat  a  shareholder,  not  consenting,  has  a 
right  to  object  to  an  act  not  within  the  terms  of 
the  pwmership.  I  have  no  doubt,  also,  that  if  a 
thing  is  prohibited  by  the  statute  creating  a  cor- 
poration, the  doing  of  that  thing  is  unlawful,  and 
nay  be  i3stnuned.  I  have  no  doubt  that  if  a  oor- 
pontioa  is  created  by  Boyal  Charter,  and  the  pro- 
Tinons  of  the  duurter  are  disobeyed,  the  charter  is 
jeopardisd.  I  have  no  doubt  that  if  a  railway 
ctmptBj  it  mohibited  from  opening  its  railway 
with  a  single  line,  it  may  be  restrained  from  doing 
SO;  that  die  ftoUntion  ot  a  river,  forbidden  by  law, 
nay  be  restitined,  and  that  other  acts  contrail  to 
kw,  or  contrary  to  a  duty  or  right  of  the  public, 
nay  be  leatnmed  or  punished.  My  doubt  is 
where  there  is  no  prohibition,  and  the  act  is  not 
contrary  to  any  duty  towards,  or  in  violation  of, 
any  risbt  of  the  public ;  whether  it  can  be  the  law 
thatifaix  partners  carried  on  the  trade  of  hatters 
d>ey  might  agree  to  deal  in  boots,  but  that  if 
■even  aaaooiate  themselves  in  a  registered  com- 
pany, as  batters,  tbar  dealing  in  boots  is  not  only 
uttra  vires,  but  nnJawfhl— an  offence  possiblj 
vnnishable — I  admit  it  is  uUra  vires,  that  is 
fledded  in  The  Ashbury  BaUway  Carriage  Com- 
jwtif  ▼.  Bieh&—tad  the  public  is  entitled  to  hold  a 
registered  companv  to  its  registered  business. 
^Toere  is  a  noticeable  thing  is  this  ultra  vires  doc- 
Ifine.  It  is  recognised  and  acted  on  in  courts  of 
oommon  law,  as  nullifying  ultra  vires  contracts, 
but  it  is  apparently  always  enforced  against 
ofendert  in  courts  of  equity  only.  Bat  if  aoting 
•Ufa  rtre«  is  unlawful,  surely  tihere  most  have 
heen  a  remedy  for,  or  power  of,  preventing  it  at 
hwhefors  the  Judicature  Acts.    I  mean  a  remedy 


at  the  instance  of  the  Crown.  No  doubt  a  man- 
damus would  lie  to  enforce  the  performance  of  a 
duty  in  a  corporation  to  do  a  thiag  ordered  by 
statute  or  charter ;  but  is  there  iiny  case  of  a  mai,- 
damus  not  to  do  a  thing — not  to  let,  for  instance, 
carriages  on  hire  P  No  doubt,  also,  in  some  cases 
a  criminal  information  would  lie  where  an  illegal 
act  was  done.  But  is  it  snpposable  that  one  would 
lie  here  P  If  it  would,  so  would  an  indictment,  as 
the  act  is  illegal.  Then  it  is  said  that  a  quo 
warranto  may  be  maintained.  So  it  may  in  some 
cases ;  but  wnat  usurpation  of  a  franchise  is  there 
here  P  I  cannot  but  entertain  great  doubt  if 
there  is  anyway  of  reaching  this  matter  at  common 
law,  and  consequently  great  doubt  if  there  ought 
to  be  any  in  equity:  (see  Attomey-Oeneral  y. 
Utiea  Insurance  Company  and  Attomey-Oeneral 
V.  Tudor  lee  Company,  cited  by  Mr.  Brice,  2nd, 
edit.  p.  905.)  However,  the  law  has  been  so  laid 
down  that  I  think  we  ought  to  be  governed  by  it, 
whatever  doubts  I  may  have  of  its  original  validity, 
and  that  the  only  utility  in  discussing  its^origin  is 
to  try  and  find  out  its  principle  and  exten£,  and  see 
if  any  particular  case  is  within  it.  Now  what  have 
these  defendants  done  here  P  They  are  not  letters 
on  hire  of  locomotives  and  rolling  stook.  They 
do  not  carry  on,  norprofess  to  carry  on,  such  a 
trade  or  business.  What  has  been  done  is  this. 
Hie  appellants  are  owners  of  and  work  a  very 
large  extent  of  line  (1300  miles).  I  believe  they 
have  a  vast  number — many  hundreds — of  locomo- 
tives. The  Tilbury  Company  are  owners  of  a 
small  line,  having aooess  to  London,  to  which  their 
trafiic  mainly  goes,  only  over  the  lines  of  the 
appellants;  wey  have  not  and  never  had  any 
locomotives.  Their  line  has  been  worked  by  lessees 
from  its  opening  down  to  the  year  1875 ;  and  since 
then  it  has  worked  its  traffic  in  the  following  man- 
ner :  the  appellants  furnish  to  the  Tilbury  Com- 
pany locomotive  power  and  rolling-stock  sufficient 
for  the  Tilbury  Company  to  work  their  traffic. 
The  agreement  as  to  the  locomotive  power  is  that 
sufficient  engine  drivers,  stokers,  coals,  and  all 
necessaries  save  water,  for  working  the  locomo- 
tives, shall  be  famished  l>y  the  appellants  to  the 
Tilbury  Company ;  that,  during  their  use  by  the 
Tilbury  Company,  the  men  shall  be  servants  of 
that  company ;  that  the  remuneration  to  the  ap- 
pellants lOr  what  is  called  the  hire  of  the  rolling 
stock  shall  be  at  a  certain  rate.  This  agreement 
has  been  acted  on,  and  was  so  at  the  time  of  the 
commencement  of  this  action,  and  has  been  so 
since.  That  it  is  for  the  benefit  of  the  two  com- 
panies, or  was  when  they  made  it,  is  certain.  We 
ought  to  be  satisfied  of  that  from  their  having 
oome  to  it.  Probably,  also,  the  working  of  the . 
Tilbory  line  by  the  men  employed  by  the  Great 
Eastern  CompMiy,  who  are  familar  with  the 
approaches  to  London,  is  beneficial  to  the  public. 
Anyhow,  the  arrangement  was  come  to  by  the 
companies  for  their  supposed  benefit,  and  not  a 
pretence  of  injury  or  wrong  to  the  public,  or  any 
individual  is  suggested.  Of  course  we  have 
heard  about  great  companies  getting  a  monopoly ; 
hot,  as  the  Attorney-General  admitted,  if  th^  get 
it  in  such  a  case  as  this,  it  is  because  they  can 
undersell  everybody  else,  which,  as  he  said,  is  not  a 
thiag  for  the  pubuc  to  mourn  over.  But  the 
pretence  is  idle.  Individual  energy  and  com- 
petition will  keep  the  private  trader  in  posses- 
sion of  part  of  such  a  trade  as  that  here  in 
question.     However,  some   locomotive  makers, 
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with  a  view  to  their  peraonal  gaiaa,  complun,  and 
under  their  anapioes  the  case  oomes  before  ne. 
Whether  the  Attorney- Greneral  has  any  discreti(m 
to  refnae  the  nae  of  his  name,  I  know  not.    If  he 
has,  and  has  decided  to  let  it  be  nsed,  I  am  most 
certain  that  he  has  not  done  so  witfaoat  due  con- 
sideration, or  from  any  other  motive  than  a  sense 
of  dntj.    Nobody  has  suggested  that  there  is  any 
qaestion  of  poblio  policy  inrolved  in  the  present 
case,  anleea  the  danger  of  monopoly.    However, 
there  are  the  decisions,  and  they  mast  be  obeyed, 
whatever  we  may  think  of  the  motivea  of  the 
relators,   which,   however,   aeem   of    the   same 
character  as  objectiima  to  naohtnery,  or  doing 
more  than  a  certain  quantity  of  work  in  a  oertaia 
time,  or  any  other  mischievoas  objection  to  liberty 
of  action.    Bat  the  decisi-us  have  not  gone  to  the 
extent  of  saying  that  nothing  can  be  dcme  bnt 
what  is  expressly  mentioned  in  tiie  statnte.  There 
may  be  a  ferry  boat  to  aid  railway  tra£Sc,  book 
Btula  may  be  let,  refreshment  rooms  kept,  aad 
other  things  done  which  ntay  be  called  anoiilM7  or 
sabordinate  to   the  main  pnrpose  of  the  railway 
company,  or  arisino-  oat  <tt  or  oonseooent  on  ita 
existence.    I  hold  that  this  letting  on  nire  is  aoch 
a  case.    Suppose  on  an  wnergenoy  ruling  stodc 
was  wanted,  might  it  be  let  for  a  day  P    If  so,  for 
a  wedc,  or  month,  or  year  P   Suppose  it  was  found 
that  there  was  an  excess  of  stock  which  ooold 
profitably  be  let.    Is  it  to  remain  idle  that  tbeae 
relators  may  have  the  ohaace  to  make  a  few  more  P 
Take  the  case  of  a  gaa  company,  and  aappoae  it 
could  work  up  the  c&e  when  hot  more  profitably 
than  it  could  if  cold,  may  it  not  be  done  P    Most 
they  sell  their  coke  to  others  who  must  heat  itP 
Here  the  TObnry  Company  had  no  rolling  stock. 
Unless  they  hired  of  some  one,  their  line  must 
remain  unworked  to  the  public  injury,  and  loss  cf 
tolls  to  the  defendants.    Of  no  one  could  the 
Tilbury  Company  hire  so  oheaplv  as  of  the  defen- 
dants.   I  am  of  opinion,  thm,  that  this  arrange- 
ment is  not  viUra  viret,  independently  of   the 
particular  statute  which  I  proceed  to  examine.    I 
am  of  opbion  that  it  is  allowed  by  the  statute  of 
1863.    Let  us  examine  that  Act.    There  were  the 
three  companies  and  the  leasees.    It  is  manifest 
that  negotiations  had  existed  among  the  parties 
interested.      It  is  clear   that   the  Act  contem- 
plates   that   the    lease    might    be    surrender^ 
without  a  new  one  being   made.     It   is   abso- 
lutely certain    that    it  would  expii*  in  twelve 
^ears,  and  might  be  determined  in  a  year.    Now 
It  is  almost  certain  that  it  would  be  oontemplated 
that  the  Great  Eastern  and  Blackwall  Companiea, 
or  one  of  them,  oonld  advantageously  for  all  parties 
work  the  Tilbury  line  without  a  lease,  and  that 
provision  would  be  made  enabling  them  to  do  so. 
Accordingly  the  title  of  the  Act  is  to  authorise 
arrangements  between  the  'Hlbury  Company  and 
lessees  and  the  two  companies  with  reference  to  the 
lease  and  working  of  tike  Tilbuiy  line,  not  with 
reference  to  the  working  thereunder,  that  is,  under 
the  existing  or  any  other  leasee  but  with  rrferenoe 
to  the  lease  and  with  refaence  to  the  working. 
There  are  also   the  words   "  and  for  other  por- 
posea."    Then  the  preamble  recites  the  facts,  and 
that  the  traffic  on  the  Tilbury  line  is  worked  l^  the 
Great  Eastern  Company.    It  is  odd  that,  if  this 
waa  uUra  viree  and  illagal,  it  should  be  recited  as 
one  fact  on  which  the  legislation  is  baaed.    Then 
it  recites  that  it  is  expedient  that  the  four  parties 
should  be  enabled  to  agree  upon  certain  alterations 


the  terms  of  the  lease  in  tiie  arrangement  hr 
working  the  railway,  and  in  the  apporttonment  of 
the  reoeipta.    This  is  not  under  the  leaae  only,  far 
ita  surrender  waa  contemplated,  but  an  arraiig»' 
ment  under  a  lease,  if  there  waa  one,  and  othetwisag 
there  waa  not.    Then  cornea  the  enseting  part. 
The  firat  thirteen  aeetiona  deal  with  the  iiiiatian' 
lease,  ita  snrrender,  and  the  gimnting  of  »  new  cm; 
and  of  an  alteration  or  rea^ustment  ci  eaiatiatt 
apportionmenta  of   toU,  Aa     Then  oomea  net. 
14.    lamat  aloastoaeetheobjeotof  tfajsaeotiaa, 
onlesa  it  relatea  to  something  other  than  where  a 
lease  exiata.    Suppose  it  renin  to  the  two  earn- 
panies,  what  does  it  enable  them  to  do,  if  there  is 
a  lease,  which  the  Act  had  not  already  wnahlwi 
them  to  do  P    If  they  might  jointly  take  a  leaae,  it 
must  follow  that  they  might  make  each  amnge- 
ments  as    mentioned  in  sect.  14      It  ia  hard^ 
Bupposable  that  it  meant  that  one  miffht  Md»  a 
leMO  aad  then  agree  with  the  other  that  the  othar 
ahonld  maintain,  work,  and  manage.   Bat  that  sae- 
ticn  must  be  read  ia  oonneotioo  with  sect.  I^ 
and  what  is  the,  meaning  of  that  F    It  ia  eanfemal 
that  on  the  ooBStmctiaa  of  the  Attoraey-Geaeeal 
it  is  unmeaning.    The  Maater  of  the  Bolls  ssfi: 
"  It  is  veiT  difficult  to  understand  why  that  aas 
put    in,    because,    as   I    understand,    the   M 
section     eSnots     the     same    poxpoae     in    Mb- 
stance."     I    agree;    but,    with    sobmiaaioa   if 
a  reasonable  and  usofol  meaning  can  be  gtvaa 
to  those  sectioBs,  it  ought  to  be  done,  rather  thaa 
treat  them  aa  i<lle  and  naeteas.    It  mi^  be  that 
sect.  14  relates  to  agreements  between  the  two 
companiea  only,  but  they  may  be  agreements  fir 
the  working,  maintenanoe,  and  managemmt  of 
the  Tilbury  Bailway,  aad  liifr  ^iportioaBieDt  of 
tolls  and  traffic  on  thit  line,  wudi  would  be 
nugatory  without  the  oonaant   of    the   rUbory 
Company ;  and  then  oooiee  aact.  15,  whiek  show* 
that  agreements  may  ha  made  with  it,  that  it 
may  enter  into  oontraota  or  agreementa.    No^ 
no  doubt,  leaaes  as  a  rule  are  or  contain  oao- 
tracts,  but  they  are  not  apoken  of  by  the  ward 
"  contract "  or  "  agreement,"  beoaoae  uie  priiawy 
object  of  the  leaae  is  the  creation  of  the  eatrta, 
and  the  contiw>ta  aad  agreementa  are  enly  oaaa^ 
quential  and  aooillary.    Thcoa,  if  a  leaae  is  wmtt, 
tne  "  subject  to  snoh  sanction  of  ahar^oiden  as 
by  the  Act  prescribed"  is  auperfiuovB,  aa  Ait 
has  already  been  provided  for.    Beaidea,  Ae  eaiK 
traota  may  be  for  all  or  any  of  the  yurpasea  rf 
the  Act,  and  incidental  thereto.    Further,  tte 
contracts  may  contain  such  eovenaats,  daasa^ 
powera,  Ac.,  aa  may  be  mutaaUy  agreed  opm 
between  the  pertiea   thereta     Bat  by  saeta.  9 
aad  10,  a  raatriotioa  ia  placed  on  the  power  ef 
putting  whatever  claoaea  in  the  leaae  may  ^ 
accept^e  to  the  partiea.    It  may  be  aaid  tiHt»if 
this  raasoniag  is  correct,  it  shows  only  tiiatths 
i^pellanta  might  work  the  Tilbury  line.    Bat  it  ia 
impossible  to  suppose  that,  if  they  may  d»tiM^ 
they  may  not  do  what  th^  have  dona.    Ba 
difference  is  in  words  only ;  nothing  tuma  oatk* 
liabilitj  to  panaengers.    Thoae  who  undertaka  to 
carry  are  liable  if  there  is  default ;  all  that  wookt 
be  aeoeesary  would  he  for  the  appellaata  to  §9 
that  they  would  work  the  line,  the  Tilbury  Con- 
pany  finding  stations,  aervaats,  water,  aad  car- 
riages.   It  ia  said  that,  if  so,  the  condition  that  tks 
Board  of  Trade  must  approve  the  lease  may  ka 
avoided.    Why  the  Board  of  Trade  was  to  ban 
a  voice  in  the  mattw,  I  know  not.    FariMpiitii 
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a  kit  of  that  ateddlins,  inspeotory  legislation  nf 
•Uih  ira  liATe  ao  moon.  Howaver,  tbiure  it  is ;  it 
m^  tw  that  a  Inaao  it  as  important  definite  thing 
jwimHj  for  a  length  of  tine,  and  bo  it  attracted 
attMtiia,  and  waa  theaght  worth  sapervieion, 
vUi  a  mere  ■wtaMag  arrangenMnt  waa  not  eo 
—■i<M  ml  AUwecanMefiathat  theLegiatetnre 
Ihaaght  the  saperviaion  of  the  Board  of  Trade 
mmnmrf  to  a  laaac,  and  did  not  think  ao  aa  to  a 
VMfcing  amaeeinent.  Another  matter  whioli 
■•■■  remarfcra&e  ia  thia:  The  iajanction  doea 
Ml  akap  tfaa  illegal  praotioBB — the  ozeeation  of 
tha  aaiawfol  agreement.  That  it  permifea.  What 
it  prahibita  u  what  is  threatened  or  rather 
dBiMdaaaright.  Sot  ia  a  threat  ooljenflBoientP 
If  Ika  thing  u  nidanrfU,  not  merely  uUra  virei, 
ifanid  a  oourt  of  law  permit  it?  Hare  ia  an 
bgality  nnde  by  Parliament  the  baaia  of  lagiala- 
tin,  and  permitted  to  continae  by  a  oomt  of  law. 
!•■  of  opinion  that  the  jndgment  of  the  JIaater 
rflkaBollaalKmU  beroTeraad. 

Jaxxs,  I1.J. — The  information  will  be  dismissed 
vilh  costa,  inclnding  the  ooats  of  the  appeal. 
&ilicit(»'  for  the  appellants,  Capd  A.  Gurtoood. 
ftniicitora  far  tba  respondent,  Hargrove  and  Oo. 


Nov.  18  and  27,  1878. 

(BiCnte  Jijcca,  Bagballat,  and  Tebsiqxb.  L. JJ.) 

SRSimiD  V.  Edbii.  (a) 

MkUor — Iiien — Mortgage  detd — Mortgaga  by 
diemt  to  mUeitor. 

IHsM^fs,  who  were  tolieUori  to  E.,  adoaneed  money 
•a  Tiu  aeeovnt  to  certain  buUderi,  and  E.  executed 
a  iHorlgage  to  them  of  tome  property  to  teeure 
tuek  advance,  euhjeet  to  a  firgt  mortgage  pre- 
wioutly  made  to  another  person.  Plaintiffs  them- 
sihes  prepared  the  mortgage  deed.  Subsequently 
tta  putiniiffs  brought  an  action  against  the  first 
mortgagee  and  fhe  third  and  fourth  mortgagees 
tmd  the  mortgagor,  to  redeem  the  first  mortgage, 
amd  to  foredoee  tlie  third  aiid  fourth  and  the 
tginfy  <^  redemption.  The  usual  decree  for  re- 
demption andforedoswe  having  been  made,  the 
plaintiffs,  on  irawing  up  the  minvies,  claimed, 
in  addition  to  their  mortgage  debt  and  interest, 
a  Zmk  upon  the  mortgage  deed  for  the  costs  of 
Us  praoaration,  and  also  for  the  general  biU  of 
tests  of  their  client,  the  mortgagor. 

S*U  (affiirmung  the  decision  of  Fry,  J.),  that  the 
jiaimiiffs  had  no  Ken  on  the  mortgage  deed  for 
Ae  easts  of  Us  preparation,  or  otker  eotts  due  to 
Asat  firom  the  mortgagor.  The  deed  teas  never 
ike  deed  of  the  client ;  it  was  from  the  beginning 
the  deed  of  the  plaintiffs,  who  held  U  on  their 
oin»  account  as  mortgagees,  and  not  for  their 

Tnt  was  an  appeal  from  a  decision  of  Fry,  J. 

ThejJaintiffB,  Isaac  Sheffield  and  Thomas  Keed- 
Inm  Sheffield,  who  were  solicitors  for  Thomas 
Xdward  Eden,  agreed  to  advance  certun  sams  of 
ntacy  on  hia  acoonnt  to  a  bnilder.  By  two  inden- 
tncs  dated  the  13th  Jan.  and  the  30th  March 
1868  Eden  conveyed  some  freehold  bailding  land 
tathe  plaintiffs  and  their  heirs,  by  way  of  mort- 
gige  lor  aecnrins  the  repayment  of  sach  sums  of 
■«ney.  The  phintiffs  themselves  prepared  the 
t*o  mortage  deeds.  The  property  in  question 
WW  at  that  time  anbjeot  to  a  nrst  mortgage  for 
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12,0001.  to  another  person,  and  the  title  deeds 
were  in  his  possession.  The  property  was  sab- 
aeqnently  mortgaged  a  third  and  foarth  time.  The 
present  aotion  was  entered  against  E.  (since 
deceased)  and  against  the  first,  third,  and  fourth 
m<vtgagee^  to  redeem  the  first  mortgage,  and  to 
foreclose  the  third  and  foarth,  and  the  mortgagor. 
The  plaintiffs  claimed  to  be  entitled  to  costs, 
charges,  and  expenses  incorred  as  the  solicitors  of 
Eden,  and  also  maintained  that  they  had  a  lien  on 
all  deeds  and  docoments  in  their  possession  in 
respect  thereof. 

The  usual  decree  for  redemption  and  foredorare 
having  been  made  at  the  bearing  before  Fry,  J., 
when  the  minutes  were  being  drawn  up,  the  plain* 
tiffs  applied  to  the  registrar  to  insert  in  the  mcree 
a  diieotion  that  an  aooount  should  be  taken  of 
what  waa  due  to  them  for  costs  in  respect  of  which 
they  had  a  lien  on  the  deeds  and  papers  in  their 
poaaesaion,  and  that  if  the  third  and  fourth  mort- 
gagees and  the  representatives  of  the  mortgagor 
should  redeem  the  plaintiffs  under  the  &crea 
without  paying  the  amount  certified  to  be  due  on 
takine  such  acoonnt,  the  said  lien  might  not  be 
prejudiced,  nor  the  plaintiffs  ordered  to  deliver  up 
the  deeds  and  papers  in  their  possession.  The 
registrar  declined  to  insert  this  declaration,  where* 
upon  the  plaintiffs  applied  to  the  learned  judge  in 
the  oourt  below  to  vary  tiie  minutes  in  the  way  pro- 
posed. Pry,  J.  rafnaad  to  entertain  the  applioa* 
tion,  tiie  question  not  having  been  oonsidered  at 
the  hearing. 

The  plaintiffs  appealed. 

Fiei^ier,  Q.C.  and  WhUehome,  for  the  plaintiffs, 
contended  that  as  the  mortage  deeds  were  drawn 
by  them  under  the  inatmotions  of  iSden,  they  were 
entitled  to  hold  the  deeds  against  all  the  world 
until  their  costs  were  paid.  Althoap^h  the  mort- 
gage deeds  were  drawn  by  the  plaintiffs  for  them- 
selves, they  were  not  exdiosively  their  property. 
The  mortgagor  bad  always  a  contingent  property 
in  the  deeds,  and  therefore  sach  an  interest  as 
would  support  a  lien  in  the  solioitors,  who  claimed 
not  only  for  the  costs  of  preparing  the  deeds,  but 
generally  for  costs  due  to  them  from  Eden.  In 
Oolmer  t.  Ede  (28  L.  T.  Bep.  N.  S.  884 ;  40  L.  J. 
185,  Ch.)  it  waa  held  that  a  solicitor  waa  entitled 
to  a  general  lien  for  oosts  on  papers  deposited  with 
him  by  his  client  for  a  partienhur  purpose  only, 
nnless  that  general  lien  waa  esdoded  by  a  apeoial 
agreement. 

North,  Q.C.  and  Maeander,  for  the  fonrth  mort- 
gagee, and 

Q.  8a»ugter  Green,  for  the  third  morbgagea,  were 
not  caQea  on. 

Jakh,  IbJ. — I  am  of  opinion  that  this  apfieal 
must  be  dismissed.  The  deeds  in  question  being 
mortgage  deeds  by  which  the  oliant  gave  a  charge 
fm  the  property  to  hia  solicitors,  never  were  the 
deeds  of  the  chent;  they  were  the  solicitora'  own 
deads.  The  sidioitors  might  have  had  »  daim 
against  their  oli«it  aa  mortgagor  for  their  nre- 
paration,  but  when  the  deeds  were  eieonted  ttiey 
became  the  deeds  of  the  solicitors.  A  lien  oml^ 
attaohas  to  doonmsnts  which  are  the  cheat's  pro- 
perty ;  it  cannot  extend  to  what  ia  the  aolioitor'a 
own  property. 

Baooallat,  LJ. — I  am  of  the  same  opinion. 
"We  have  not  seen  the  deeds ;  the  case  haa  been 
argnad  on  the  awnrnptioa  that  they  are  the  mort- 
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gage  deeds  aloDe.  Directly  these  deeds  were 
ezecnted,  they  remained  in  the  posBession  of  the 
Bolioitora,  not  in  their  capacity  of  solicitors  to  the 
mortgagor,  bnt  as  their  own  property  as  mort- 
gagees. The  property  was  in  them,  not  in  their 
client.  They  might  bare  handed  them  over 
withont  his  consent  to  another  person  as  trans- 
feree of  the  mortgage,  or  as  parchaser  nnder  their 
power  of  sale. 

Tbesioeb,  L.J.  —  I  am  entirely  of  the  same 
opinion.  These  deeds  were  in  no  sense  the  deeds 
of  the  mortgagor,  hot  were  the  deeds  of  the 
mortgagees  as  snch,  and  not  in  their  possession  as 
solicitors  for  the  mortgagor.  I  may  add  that, 
althoagh  there  may  be  a  contingent  right  of 
redemption  in  the  mortgagor,  it  wonld  ba  un- 
reasonable to  imply  a  lien  from  sach  a  right,  and 
reasonableness  is  the  foundation  of  all  the  legal 
doctrine  of  lien. 

Solicitors :  F.  Sheffidd;  C.  Blake;  Bmham  and 
Tinddl. 


Wednesday,  Jan.  15. 

(Before  Jessel,  M.B.,  and  Baggallit  and 

Bramvell,  L.JJ.) 

HUGGOHS  V.  TwxxD.  (a) 

Couinier-daimr-Rviee  of  Court,  Order  XIX.,  r.  3  ; 

Order  XXU.,  r.  9. 
Esiecutors  of  a  debenture  holder  in  a  company,  com- 
meneed  their  action  to  carry  into  effect  the  iruitt 
of  a  deed  for  eeeuring  the  debentorst,  and  to 
obtain   payment.      The    company   delivered   a 
defence  and  counter  daim,  tetHiig  up  tluit  the 
plaintiff's  testator  hcul  been  a  director  and  pro- 
moter of  ills  company,  and  had  sold  an  estate  to 
the  company  without  disclosing  his  otanerthip, 
and  had  thereby  made  a  profit  considerably  ex- 
ceeding^ the  amount  due  on  the  debentures.    The 
plaintiffs  applied  to  exdude  this  counter-daim  on 
the  ground  that  it  ought  to  be  tried  in  a  separate 
action.    The  application  having  been  refused  by 
nail,  V.C.,  the  plaintiffi  appealed. 
Held.  that,  taking  Order  XIX.,  r.  3,  and  Order 
XXII.,  r.  9,  together,  an  appeal  would  lie ;  hut 
that  the  reason  pointed  out  in  ride  3  of  Order 
XIX.  must  be  regarded ;  and  that  the  question 
of  convenience  was  the  principal  ground  on  which 
the  judge  below  had  to  decide.    The  diseretum  of 
the  judge  in  first  instance  in  deddirig  whether  a 
counter-claim  should  be  exduded  or  not  would 
not  be  interfered  with  by  the  Court  of  Appeal, 
unless  it  was  shown  that  the  order  of  the  judge 
would  produce  great  inconvenience,  or  probable 
injustice.    In  the  present  case  that  discretion  had 
been  rightly  exercised  by  tlie  V.O.,  and  therefore 
the  appeal  must  be  dismissed  with  costs. 
Tbis  was  an  action  commenced  in  llay  1878  by 
the  executors  of  T.  C.  Mundav,  the  holder  of 
debentures  in  the  San  Pedro  (Chiu)  Copper  Mining 
Company    (Limited)    to   the    amount  of   20001., 
against  the  company  and  the  trustees  of  a  deed 
for  seonring  payment  of  the  debentures,  to  have 
the  trusts  of  that  deed  carried  into  effect.    Jir. 
Mnnday  died  in  1875.    In  AprU  1878  tho  company 
passed  an  extraordinary  reedntion  to  the  &ect 
that  it  had_  been  proved  to  their  satisfikotion  that 
it  was  advisable  to  wind  up  the  business.    On  the 
10th  May  1878  the  winding-up  was  ordered  to  be 

(a)  Baportad  by  S.  a  SoCHX,  £•].,  BKiiitar«t.£aw. 


continued  under  snpervision,  and  on  the  23rd  Hay 
an  order  was  made  for  a  receiver  and  manager. 
The  company  delivered  a  statement  of  defence  and 
counter-claim.    By  the  defence  it  was  alleged  that 
the  amount  due  from  the  executors  of  Monday  to 
the  company,  nnder  the  circumstances  stated  in 
the  counter-claim.,  exceeded  the  amount  dne  from 
the  company  on  the  debentures  held  by  the  exe- 
cutors, and  the  company  olaimed  to  set  off  the 
sum  so  due  to  them  against  the  amount  due  on 
the  debentures.    The  company  then  alleged,  by 
way  of  oounter-daim,  Uiat  at  the  time  <rf  the 
agreement  of   the   12th   Feb.   1872,  thereinafter 
mentioned,  Monday  and  other  persons,  who  bad 
formed  a  syndicate  iar  the  purpose  of  parohasing 
the  mine  and  property  referred  to  in  the  memo- 
randum of  association,  and  forming  a  company  to 
take  them  over,  had  agreed  with  the  then  owners 
for  the  poTohase  of  them  for  16,0OOL    That  the 
agreement  for  porohasa  was  entered  into  in  the 
name  of  F.  B.  'W'tlsonj  as  the  nominal  purchaser. 
That  on  the  Slat  Jan.  1872,  Munday  and  others  of 
the  promoters  held  a  meeting,  at  which  it  was 
resolved  that  the  company  should  be  formed  with 
the  object  of  purchasing  and  working  the  nbore 
mines  and  property,  and  that  the  puroiase  money 
should  be  40,000f.,  and  that  the  first  directon 
should  be  Munday  and  two  other  persons,  who 
were  promoters  and  members  of  the  syndicate. 
That  on  the  12th  Feb.  1872  an  agreement  was 
entered  into  between  Wilson  and  WilUAm  Allen, 
that  Wilson  sliould  sell  to  the  company  to  be 
formed  as  therein  mentioned  the  mines  and  pro- 
perty for  40,0002.    That  Allen  was  a  mere  aomi- 
nee  of  the  promoters,  and  the  agreement  had 
been  settled  under  their  direction.    That  on  the 
2nd  March  1872  a  meeting,  ctdled  a  preliminary 
meeting  of   directors,  was  held,  at  which  only 
Mnnday  and  another  were  present,  at  which  they 
purported  to  approve  of  the  oontraot,  and  to  adopt 
the  memorandum  and  articles  of  association,  and 
directed  the  solicitors  to  register  the  company. 
That  the  company  was  aco(mingly  registered  on 
4th  l^rch  1872.    That  the  memorandum  stated 
the  object  of  the  company  to  be  to  purchase  and 
work  the  mines  and  property  comprised  in  the 
agreement  of   the  12th   Feb.  1872,  and  by  the 
articles  the  agreement  was  adopted,  and  Monday 
and  the  two  other  persons  above  referred  to  were 
appointed  the  first  directors.    It  went  on  to  show 
that  the  purchase  had  been  oompletad,  and  the 
49,0002.  paid  to  Wilson  by  the  direction  of  the 
directors  out  of  the  moneys  received  from  share- 
holders ;  and  that  the  profit  of  24,0002.  was  divided 
amons  the  members  of  the  syndicate  with  the 
knowledge  of   the   directors,  Munday    receiving 
26252.  as  his  share.    That  no  communication  ms 
made  by  the  directors,  or  any  of  them,  to  the  per- 
sons who  were  invited  to  take  shares  or  apply  for 
debentures  in  the  company,  to  the  effect  tnat  any 
of  the  directors  were  interested  in  the  proper^ 
purchased  by  the  company,  or  were  to  receive  any 
part  of  the  purchase-money,  and  that  the  share- 
nolders   other   than    the   directors  were  wholly 
ig^rant  of  those  facts  until  ttie  winding-up.   Tho 
company  claimed  that    the  executors  mij^t  be 
ordered  to  pay  to  the  company  the  26252.  received 
by  Munday,  with  interest  from  the  tame  when  be 
received  it,  and  might  also  be  ordered  to  pay  to 
the  company  the  21,3752.  which  Munday,  in  biwh 
of  his  duties  as  a  director,  directed  or  allowed  to 
be  paid  to  the  other  members  of  the  syndicate, 
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with  interest  from  the  time  when  it  was  so  paid ; 
and  that,  if  the  execntors  did  not  admit  asaets, 
Ifnnday'e  estate  might  be  administered.  The 
plaintiffs  applied  by  summons  to  have  the  coanter- 
claim  ezcladed,  on  the  sroand  that  it  could  not 
be  oonvenientlT  disposed  of  in  the  present  aotion, 
and  oaght  to  be  tried  in  an  independent  pro- 
ceeding. 

The  application  was  refused  by  Hall,  Y.C.  in 
chambers. 

The  plaintiffs  appealed. 

DiMn»(m,  Q.G.  and  Beale,  for  the  appellants, 
contended  that  the  case  raised  by  the  defence  and 
connter-claim  oaght  to  be  disposed  of  in  a  separate 
•nd  independent  aotion.  Here  the  ouestion 
inrolved  was  whether  the  tmsts  of  this  deed  sboald 
be  carried  into  execution,  but  neither  the  defence 
nor  the  oonnterKjbum  had  any  bearing  on  that 
qaestion.  With  regard  to  the  right  of  appeal, 
although  under  the  terms  of  Order  XIX.,  r.  3, 
it  was  left  to  the  discretion  of  the  judge  in  the 
first  instance  to  follow  the  coarse  which  appeared 
to  him  most  convenient,  yet  that  rule  must  be 
read  in  connection  with  Order  XXIL,  r.  9,  which 
prorided  that  on  an  application  to  exclude  a 
eoanter-daim  "  such  order  shall  be  made  as  shall 
ha  jost,"  and  in  this  case  the  most  just  and  con- 
Tanient  course  would  be  for  the  company  to  pro- 
ceed by  independent  action,  and,  if  thev  established 
their  claim,  to  attach  whateyer  might  be  coming  to 
the  plaintifEa  in  this  aotion. 

Heutingt,  Q.C.  and  Qronmwr  WoocU,  for  thecom- 
pany,  were  not  called  upon. 

Jbssbl,  M.  B. —  The  first  point  we  have  to  con- 
sider is  on  the  construction  of  the  ^neral  rules, 
in  the  framing  of  which  I  am  afraid  that  a  little 
slip  haa  oocnrrad.  There  are  two  rules  bearing  on 
the  case.  Order  XIX.,  r.  3,  and  Order  XXII.,  r.  9, 
the  former  of  which  empowers  the  court  or  judge 
to  exdode  the  set-off  or  counter-claim  on  au  appli- 
cation before  trial,  the  latter  on  an  application 
before  reply.  The  former  rule  is  fonna  in  the 
sdiedule  to  the  Aot  of  1873;  the  latter  rule  was 
one  of  the  rules  framed  nnder  that  Act,with  which 
the  sdiednle  was  not  originally  incorporated,  and 
probably  it  is  owing  to  this  that  the  difference 
between  the  two  rules  escaped  notice.  Taking 
them  together,  I  think  it  tolerably  clear  that  we 
ought  to  hold  the  case  to  be  one  in  which  an  appeal 
will  lie ;  but  we  must  not  forget  that  Order  XIX., 
r.  3,  treats  the  matter  as  one  of  convenience.  Kow 
the  question  how  a  claim  can  be  most  conveniently 
disposed  of  is  for  the  discretion  of  the  judge — a 
jnmcial  discretion  indeed,  but  still  a  discretion,  the 
exercise  of  which  is  not  lightly  to  be  interfered 
with.  The  Coart  of  Appeal,  in  a  strong  ouse,  woald 
interfere  with  the  exercise  of  this  discretion,  bat  I 
think  that  it  on^ht  to  do  so  only  in  a  strong  case 
where  injnstioeis likely  to bedone if  itdoesnotinter- 
fere.  I  say  nothing  about  the  merits  of  the  plead- 
ings in  the  present  case,  for  it  possible,  thongh  not,  I 
think,  very  likely,  that  there  may  be  »  demarrer, 
and  I  do  not  wisn  to  say  anything  to  prejudice  the 
argument  of  the  qaestion  which  would  then  have 
to  be  disposed  of.  The  plaintiffs  are  the  exeoutors 
of  the  holders  of  debentures  of  the  defendant  com- 
pany, and  ask  to  have  the  trusts  of  a  deed  for  se- 
curing the  debentures  carried  into  execution ;  that 
•,in8abstanoe,they  seek  to  obtain  payment  oat 
of  the  property  which  haa  been  made  a  security 
for  the  debentures.    The  defence  set  ap  by  the   i 


company  is :  "  Your  testator  was  a  promoter  and 
director  of  the  company,  and  in  that  capacity  he 
sold  property  to  the  company  at  a  profit,  conceal- 
ing tbe  fact  that  he  was  one  of  the  owners,  and  he 
received  as  his  share  of  the  profit  a  sum  of  2GO0Z., 
which  ought  to  be  set  off  against  his  claim  npon 
the  company."  The  case  thus  set  up  is  one  of  an  act 
wrongful  indeed,  but  which  does  not  give  a  mere 
claim  for  damages  arising  from  a  tort,  bat  creates 
an  equitable  debt,  and  I  cannot  see  any  reason 
why  the  court  should  say  that  it  is  not  to  be 
allowed  to  be  set  off  in  the  pending  action.  If  the 
case  made  by  the  defendants  is  true,  the  plaintiffs 
have  no  right  to  interfere  with  the  property  of  the 
company.  The  case  raised  by  the  counter-claim 
is  the  same  as  that  raised  by  the  defence,  and  I 
think  it  right  that  the  company  should  be  allowed 
to  bring  it  forward  by  way  of  counter-claim.  The 
company  may  say,  "  We  will  waive  the  set-off,  we 
should  prefer  obtaining  a  judgment,  and  leaving 
you  to  take  a  dividend."  I  think  that  the  Yice- 
Chancellor  has  exercised  a  sound  discretion,  bat. 
had  I  felt  more  doubt  on  the  subject  than  I  do,  I 
should  not  have  thought  it  a  case  for  interfering 
with  his  decision.  It  is  urged  that,  if  the  counter- 
claim is  allowed  to  stand,  the  plaintiff  is  deprived 
of  his  right  to  get  security  for  costs ;  but  that 
arffument  applies  in  every  case  of  counter-claim, 
ana  the  Legislature  has  not  thought  fit  to  provide 
for  it.  Then  it  is  said  that  this  aotion  ought  not  to 
be  delayed,  inasmuch  as  another  debenture  holder 
has  brought  an  action.  But  the  company  is  not 
to  lose  aay  of  its  rights  against  the  plaintiffs 
because  another  debenture  holder  has  taken  pro- 
ceedings. I  am  not  sure  that  any  ill  result  ia 
likely  to  follow,  and  the  court  has  power  to  con< 
tinae  the  receiver  in  both  actions. 

Bagqaujit,  L. J. — The  coansel  for  the  appellants 
rest  their  case  on  Order  XXIL,  rule  9.  The  distinc- 
tion between  that  rule  and  rale  3  of  Order  XIX.  is, 
that  under  the  last  named  the  application  may  be 
made  at  any  time  before  trial,  and  under  the  other, 
must  be  made  before  reply.  Rale9  seems  as  if  it  had 
been  originally  intended  to  aooly  only  to  the  case 
of  persons  other  than  the  plaintiff.  And  sacb  a 
person  might  have  a  right  to  E>ay,  "  Why  is  the 
case  against  mn  to  be  mixed  up  with  an  action  with 
which  I  have  nothing  to  do  ?  "  Here  the  contest  is 
between  the  same  parties,  and  the  question  to  be 
considered  is  only  what  is  the  most  convenient 
mode  of  having  the  case  disposed  of.  On  a 
question  of  that  kind  we  should  not  readily  inter- 
fern  with  the  discretion  of  the  jadge  of  first 
instance. 

Bbaitwul,  L.J. — The  argument  of  the  appel- 
lants is  not  foonded  on  principle,  but  on  the 
gronnd  that  it  is  moro  convenient  that  the  qaes- 
tion raised  by  the  connter-claim  should  be  decided 
in  a  separate  action.  On  sach  a  question  the 
Court  of  Appeal  will  not  disturb  the  decision  of 
the  court  of  first  instance  except  for  very  strong 
reasons,  and  in  the  present  case  I  am  in  favour  of 
the  conclusion  at  which  the  yice-Chanoellor  has 
arrived. 

Solicitors :  /.  Band  BaUey ;  Slibbard,  Gib$on, 
and  Co. 
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Wednetday.  Deo.  18, 1876. 

(B«fore  Jamzs,  Baggaixat,  and  Thesigeb,  L. JJ.) 

Wassbll  v.  Blockey.  (a) 

^raeHee  —  Abandoned  motion  —  Motion  for  new 

trial — Appeal — Beauriiy  for  eoetn — Special    ctr- 

eumitaneet—Ruleeof  Court  1875,  Order  XXXIX., 

r.  1 ;  Order  XL.,  r.  10. 

J»  an  aelion  tried  lefore  a  jvidge  without  n  jury, 

judgment  was  given  for  the  plaintiff.    Tlie  de- 

fenaant  gave  notice  of  <q^edl,  and  alto  obtained 

ex  parte  a  rule  nisi  fur  a  new  trial  on  the  ground 

of  excessive  damages.    He  did  not  set  down  the 

appeal  for  hearing,  hut  before  the  argument  of 

the  rule  for  a  w«w   trial  gave  fresh  nolioe  of 

appeal  to    set  aside    the  judgtnent   and   enter 

judgment  for  the  defendant.     The  plaintiff  ap- 

fUed  to  dismiss  the  first  appetd  for  want  of  pro- 

seeution,  and  the  second  appeal  a*  being  trre- 

gtdar  {hatting  been  brouglit  during  the  pendency 

of  ^e  first  ajmeal),  and  also  for  security  for  costs, 

on  the  ground  that  the  defendant  was  a  pauper. 

Held,  that,  cdthough  the  plaintiff  was  not  entitled  to 

an  order  for  the  dismusal  of  the  first  appeal  for 

want  of  prosecution,  because  it  was  entirely  gone, 

not  having  been  set  doum  in  time,  he  was  entitled 

to  an  order  for  the  costs  as  of  an  abandoned 

motion. 

When  the  time  came  for  the  plaintiff  to  show  cause 

on  the  motiottfor  a  new  trial,  the  court  was  em- 

j^owered,  by  Order  XL.,  r.  10,  to  set  aside  the 

judgment  without  a  new  trial  if  it  thougM  fii, 

therefore  the  motion  to  set  aside  the  judgment 

as  a  separate  appeal  was  unnecessary,  and  the 

appellant  must  give  security  for  costs. 

^BE  action  in  this  caae  was  tried  before  Huddle- 

BtOD,  B.,  without  a  jury,  on  the  7th  Aug.  1878,  when 

a  verdict  was  found  and  judgment  given  for  the 

plaintiff  for  43,S47J. 

On  the  22nd  Ang.  the  plaintiff  issued  a  debtor's 
summons  against  the  defendant  on  the  amount 
lecorered  in  the  action. 

On  the  19th  Sept.  the  defendant,  beins;  dis- 
satisfifd  with  the  finding,  and  also  with  the 
measure  of  damages  adopted  by  Euddleston,  B., 
^▼e  notice  of  motion  for  the  2nd  Nor.  that  tho 
judgment  should  be  set  aside  aud  a  new  trial 
^;nnted  on  the  grounds  therein  stated ;  or  that 
judgment  should  be  entered  for  bim.  He  did 
not  set  down  this  appeal  for  hearing,  but,  on 
the  strength  of  the  notice  having  been  given, 
he  obtained  an  order  in  banki-uptcy  staying  the 
proceedings  on  the  debtor  summons. 

On  the  7th  Nov.  the  defendant  obtained  ex 
parte  an  order  nisi  for  a  new  trial  on  the  gronnd 
of  excessive  damages;  and  on  the  5th  Dec.  he 
fiave  fresh  notice  of  motion  to  set  aside  the 
jndgment  and  enter  judgment  for  him.  The 
plaintiff  thereupon  gave  notice  of  motion  to  dis- 
mias  the  appeal  of  the  19th  Sept.  for  want  of 
prosecution ;  and  to  discharge  the  second  notice 
of  appeal  of  the  5tb  Dec.  for  irrupilaritjr ;  or,  in 
the  alternative,  that  the  defen^^nt  might  be 
ordered  to  give  security  for  costs  of  the  second 
appeal,  on  the  ground  that  the  defendant  was  a 
panper,  of  which  fact  evidence  was  produced,  in  an 
afSdavit  filed  by  the  defendant  in  opposition  to 
the  debtor's  summons,  showing  that,  he  had  no 
means  wherewith  to  pay  the  moneys  recovered  in 

(a)  B*port«d  fc;  E,  B.  Bochs,  £aq.,  Baniiter4t-I«w. 


the  arttion,  or  any  part  thereof,  and  that  f<n:  a  long 
time  past  he  had  been  living,  and  was  still  living 
npon  the  charity  of  his  friends. 

Warmington,  in  support  of  the  applioation,  eon- 
tended  that  the  first  appeal  ought  to  be  dismissed 
for  want  of  prosecution,  the  notice  of  appeal  never 
having  been  withdrawn,  and  therefore  being  still 
pending;  and  that  the  second  notice  shonld  be 
dismisHed  as  being  irregular,  having  been  brought 
during  the  pendency  of  the  first  appeal.  If,  how- 
ever, the  court  should  hold  that  the  second  appeal 
was  regular,  he  asked  for  security  for  ooata,  the  de- 
fwdant  being  in  insolvent  oiroamstaaoea.  If  the 
plaintiff  was  nut  mtitled  to  diaaiw  the  first 
appeal  for  want  of  proaecotioD,  he  was  entitled  to 
the  costs  as  of  an  abaudoned  order.  The  following 
cases  were  cited : 

Se  National  fitndt  Atmranee  Company,  35  L.  T. 

Sep.  N.  6.  689 ;  L.  Bep.  4  Ch.  Div.  805 : 
HcaMn.  r.  Turner,  89  L.  T.  Bap.  N.  8.  885,  Oil ;  L. 

Eop.lOCh.I)iT.  372; 
VtU  T.  Brtarley,  38  L.  T.  Bep.  N.  S.  65,  249 ;  L.  Bep. 

3  C.  P.  Div.  206. 

0.  H.  Anderson,  for  the  defendant,  anbmitted 
that  the  fomal  notioe  of  the  19th  Sept.  only  in- 
volved an  application  for  a  new  triaL  It  was  now 
entirely  gone,  and  the  second  notioe  waa  regular. 
There  wsi«  no  apeoial  cironmstanoes  to  jnstify  tb* 
court  in  oaJling  npon  the  defendant  to  give 
secnrity  for  oosts,  ihe  poverty,  in  itself,  not  bang 
a  sufilcient  ground ;  and  there  waa  a  Babetantial 
question  to  be  tried  as  to  the  measure  of  damages. 
He  referred  to 

BouJce  Y.  The  White  Most  CoUiery  Company,  35  L  T. 
Bep.  N.  S.  160 ;  L.  Bep.  1  C.  P.  Div.  556. 

JssaEL,  M.B. — The  first  point  for  deoiiiion  is, 
what  is  to  happen  when  a  party  gives  notice  of 
appeal  and  does  not  bring  the  t^^eal  to  a  hearing. 
Ought  his  opponent  to  move  to  dismiHs  the  appeal 
for  want  of  proaeoation,  or  is  be  entitled  simply  to 
ask  for  the  ooeta  of  the  motion  as  an  abandoned 
motion  P  In  the  present  case,  the  defendant's 
proper  oourse,  if  he  wished  to  have  a  new  trial, 
was  vo  obtain  e»  paWe  a  role  «Mt  for  a  neiw  trisl 
nnder  Bales  of  Court  1675,  Order  XXXIX.  r.  1. 
Instead  of  thai  he  gave  f oimal  notice  of  motion 
that  the  jndgment  might  be  set  aside  and  a  new 
trial  had,  or  that  the  judgment  might  be  entered 
for  the  defendant.  That  notioe  involved  an  ajppli- 
cation  for  a  new  trial,  bat  it  involved  someHusg 
more,  for  it  asked  that  the  judgment  mig^t  be 
entered  for  the  defendant.  It  was  such  a  notuB 
that,  if  the  motion  had  been  brought  on,  the  pUda- 
tiff  must  have  appeared,  or  ha  would  have  baeoi 
liable  to  have  the  judgment  set  aside  behind  his 
baok.  But  tho  defenoant  did  not  set  it  down  for 
hearing ;  there  was  therefore  no  motion,  and  the 
plaintiff  could  not  move  to  dismiss  the  appeal  for 
want  of  prosecution,  but  he  was  entitled  to  treat 
it  as  an  abandoned  motion,  and  to  ask  for  the  costs 
of  it  as  snch.  That  must,  therefore,  be  the  order 
as  to  that  notice  of  motion.  As  to  the  other 
point,  namely,  the  application  for  security  ior 
costs,  the  case  stands  thus.    The  defendant  ap- 

Elied  for  and  obtained  a  rule  nisi  for  a  new  trial; 
ut  now  he  gives  notioe  of  another  appeal,  asking 
that  ithe  jn^ment  may  be  entered  for  him.  By 
his  own  showing  he  is  unable  to  pay  the  costs, 
and  the  question  for  the  court  to  oonsider  is, 
whether  a  pauper  is  entitled  to  take  BOoh  a  proceed- 
ing as  this  witboat  giving  second  for  oosts.    Tbs 
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^>peal,  in  itself,  is  not  frivoloas,  for  (here  is  a 
,  aerioas  question  for  argnment.  That  being  bo, 
wiB  this  second  motion  necessary  P  for  a  pauper  is 
not  entitled  to  indnlm  in  the  luxury  of  a  mere 
pncMitionaiy  prooeeaaft.  It  is  qnite  plain  that 
the  anbatantial  question  is  whether  43,5472.,  or 
nothing  at  all,  is  due  from  the  defendant.  That 
question  could  be  considered  and  decided  on  the 
application  for  a  new  trial ;  and  if  the  court  were 
to  dedde  in  the  defendant's  favonr,  and  were 
Bstisfled  that  it  had  all  the  matenals  before  it,  and 
tboo^t  no  new  trial  necessary,  it  could  at  once 
give  jndipnent  for  ^e  defendanb  under  rule  10  of 
Order  XL.  So  tbit  it  is  impossible  to  contend 
that  this  Bsrsnd  appeal  is  neoessary  for  deciding 
the  important  queatkm  in  the  action.  Then  for 
what  objeet  was  it  giren  ?  It  is  suggested  that, 
if  the  application  for  a  new  trial  were  entirely 
refused  aiid  the  judgment  not  set  aside  on  that 
spplioatioB,  the  defendant  would  then  have  the 
benefit  of  the  present  appeal.  But  in  that  case 
there  would  be  ample  time  to  give  notice  of 
appeaL  I  think,  therefore,  that  this  appeal  was 
not  neceaaary,  and  that^  if  the  defendant  wishes 
it  heard,  be  most  giva  security  for  costs.  But  as 
the  flOBta  will  not  be  aanch  increased  by  it,  201. 
will  be  a  auiBciant  sum  to  depone.  The  plaintiff's 
costs  at  this  application  will  be  costs  in  the 
acuoB,  and  the  defeudsnt  will  have  no  costs. 

Ba66aixat  and  THjntozK,  L. JJ.  concurred. 

Solicitors :  A.  O.  Ditton;  Flux  and  Co. 


HIGH    COURT   OF  JUSTICE. 

CHANCEET    DIVISION. 
Satnrday,  Dee.  U,  1878. 
(Before  Jesszl,  MJEl.) 
Be  XViSBSi  09  Dbas  Coal  MniiNa  Gompakt.  (a) 
Contfany — Director — Projuotion  money — Breach  oj 
trutt  or  miefeatana — Companies  Aet  1862,  s.  166. 
A  director  of  a  company  who  hae  knowledge  of  a 
fraud,  hreaeh  of  trutt,  or  mitfeasanee,  committed 
before  he  wcm  a  director  of  or  connected  with  the 
company  by  which  the  aompany'g  money  wot  loit, 
it  not  liaile  under  eeet.  165  of  the  Comivanies 
Act  1862,  or  otherwite,  for  not  eommxmicaiing 
tueh  Jonowledge  to  the  company,  or  for  not  intti- 
tvting  proeeedingt  for  the  recovery  of  the  money 
lott. 
AiMOOKHSD  suiofairs. 

The  company  was  formed  in  1873,  for  the  pnr- 
cbaaa  from  a  Hr  J.  F.  Corbet  of  certain  collieries 
in  the  Forest  ct  Dean. 

The  purchase  money  was  fixed  at  the  sum  of 
35,O0OL,  to  be  paid  partly  in  money  and  putly  in 
BoarB»;  and  it  was  agreed  that  J.  f.  Johnson,  the 
promctar  of  the  company,  should  receive  10,0002., 
ss  proinotion  money,  and  the  money  was  paid  to 
him  and  his  nominees. 

At  the  time  of  the  purchase  Osman  Barrett  held 
amortyge  for  70002.  on  the  collieries.  He  con- 
enrad  in  the  sale  to  the  trustees  of  the  company, 
ud  took  afresh  mortgage.  At  or  about  the  same 
time  he  was  informed  oy  Corbet  of  the  payment  of 
10,0001.  to  Johnson  and  his  nominees.  He  was  not 
Asa  tittae  a  dtreotor  or  a  shareholder  of  the  com- 

PM^ 

(■)  B«fort*A  by  J.  B.  Tbokhm,  Bsq.,  Btiiiatar«t.Lftir.     i 


Two  years  afterward8,or  more — yiz.,in  December 
1875 — he  becume  a  director  of  the  company,  and 
took  the  requisite  number  of  shares. 

He  did  not  communicate  to  his  fellow-directors 
the  fact  of  promotion  moneys  having  been  paid  to 
Johnson,  nor  did  he  take  any  steps  for  its  re- 
covery. 

In  1877  the  company  was  ordered  to  be  wound- 
up, and  the  liquidator  moved  that  Johnson  and  his 
nominees  should  repay  the  10,0002.,  and.  also  that 
Barrett  should  be  made  liable,  on  the  ground  that 
it  was  his  duty  to  disclose  the  payment  to  the 
company,  and  to  take  steps  for  the  recovery  of  the 
money. 

ChMy,  Q.C.  and  WltibJumte  for  the  liqn- 
dator. — Barrett  hoA  been  Kuilty  of  wilful  mis- 
feasance or  breach  of  tmst.  The  csmpany's  money 
was  misappropriated,  and  he  oof^,  as  trustee^  to 
have  taken  steps  foe  its  neeorery. 

Davey,  Q.C.  and  Bush,  for  Barrett,  were  not 
called  upon. 

JassBL,  M.B. — I  am.  quite  clear  upon  this  cast. 
One  must  be  very  oaxaful,  in  administering  com- 
pany law,  not  to  press  hardly  on  honest  direotgn. 
To  make  them  liable  for  constructive  defauLba  such 
as  this  would  be  to  deter  all  men  of  property  or  of 
oharaoter  from  becoming  directors.    On  the  one 
hand,  the  court  must  do  what  it  can  to   briv 
fraudulent  directors  to  account ;   on  the  other,  it 
must  be  practicable  for  honest  men  to  act  reason- 
ably as  dnectors.  Wilful  default  no  doubt  inolndas 
the  case  of  a  men  who  mi(^t  by  suing  earlier  have 
recovered  a  trust  fund,  and  who  has  not  done  so; 
Buch  a  trustee  would  be  liable  for  want  of  due  dili- 
gence in  his  trust.    But  we  most  be  car^uihow 
we  apply  to  directors  of  pnblio  companies  the 
princi plea  which  are  applicable  to  trastees.    Dt- 
rectors  are  sometimes-  called  trustees,  aometuma 
commercial  trusteeB,  sometimes-  managing  pact- 
ners.    It  does  not  matter  what  yon  call  them,  so 
long  as  their  real  position  is  ondentood.    They 
are  oommereial  men  managing  a  can(»rn  fon  thie 
benefit  of  themselves  and  others..    As  such,  thty 
are  doubtless  bound  to  use  ordinary  diiifgniee, 
having  regard  to  their  position ;   though  an  evdi- 
nary  director  who  only  oooauonally  attend*  tbe 
meetings  of  the  board  cannot  be  expected  to  de- 
vote so  much  time  and  labour  to  the  afEaics  at  a 
company  as  the  managing  partner  of  a  basiness. 
But  when  there  has  been  no  fraud  or  dishonsety, 
and  a  director  has  omitted  to  get  in.  a  debt  diM  to 
the  compoay  by  not  suing  at  tiie  proper  time,  er 
when  the  debtor  was  solvent  at  mm  time  and  net 
at  another,  it  appeera  to  me  that  it  by  no  means 
follows  as  a  matter  of  conrse,  as  it  might  ia  the 
case  of  ordinary,  trustees^  that  tiie  directors  ought 
to  be  made  liaibls.    Traders  carrying  on  busiBeas 
have  »  discretion  as  to  saiag  for  a  debt  whidli 
ia  not  vested  in  the  ordinary  trustees  of  a  debt. 
They  must   often  give  time  to  their  costoman, 
tot  fear  lest  by  unduly  pressing  them  they  mmj 
drive  them  into   bankruptoy.     They  often  even 
go  further,  and  lend  money  to   customMe  and 
aepply  them  with  goods,  ia  the  hope  that  better 
times  may  come  and  enable  them  to  pay  their 
debts.    Agaior  it  may  often  be  injurious   to  a 
trading  concera  to  sue  ite  debtors  ana.  drive  them 
into  bankruptcy.    The  loss  might  be  greater  than 
would  be  iocurrad  by  letting  them  go  withont 
aocion  againsfe  them.     The  position  of  director 
carries  no  direct  selatioa  to  the  rule  which  i 
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It  incnmbent  npoa  a  trastee  to  sue  a  debtor  of 
the  tmst  estate  at  once,  or  incur  the  risk  of 
beine  made  personally  liable.  In  other  words, 
a  debtor  to  a  tradine  concern  mnst  be  presnmed 
to  be  Bolyent  nntil  tne  creditor  proves  his  insol- 
vency. The  director  mast,  lite  an  ordinary 
managing  partner,  be  allowed  a  fall  discretion  in 
such  matters,  and  in  the  honest  exercise  of  snch  a 
discretion  he  will  not  be  interfered  with  by  the 
coart.  His  position  is  in  this  respect  totally  dif- 
ferent from  that  of  an  ordinary  tmstee.  It  is 
tme  that  directors  are  called  "  trustees  ;"  and  no 
doubt  they  are  trastees  of  the  assets  which  come 
to  their  hands ;  bnt  they  are  not  tmstees  of  a 
debt  which  is  dne  to  the  company.  The  company 
is  the  creditor,  and  they  are  the  managing  part- 
ners of  the  company.  Tou  may  have  an  actual 
trostee  of  a  debt  whose  duty  it  is  to  get  the  debt 
in  ;  bat  that  is  not  the  case  of  a  director  who  is  a 
managing  partner.  No  doubt  the  debt  is  due  to 
the  firm,  that  is  the  company,  but  the  director  is 
not  on  that  accoant  a  trustee  of  the  debt ;  though 
there  m^  be  circnmstances  in  which  he  wonid  be 
liable.  So  mnch  for  the  question  of  unpaid  debts. 
The  next  point  is:  does  that  reasoning  which 
applies  to  a  debt  apply  to  a  demand  like  this  which 
is  liability  and  not  debt.  The  case  is  not  the  same 
as  that  of  an  nncontested  debt.  To  take  an  analogy : 
In  the  case  of  trustees  who  are  duly  appointed, 
liability  extends  to  their  getting  the  tmst  moneys 
into  their  hands.  Bnt  does  anybody  imagine  that 
trustees  are  bound  to  inquire  into  the  dealings  of 
past  trustees  with  the  tmst  fund  f  Take  this  case : 
A  tmst  fund  of  lO.OOOJ.  One  of  the  trustees,  with 
the  connivance  of  the  others,  embarks  the  tmst 
fund  in  trade.  Ten  years  afterwards  he  replaces 
it.  Five  years  after  that  new  tmstees  are 
appointed,  who  find  the  fund  intact.  One  of  the 
tnistees  is  told  all  this.  It  is  intolerable  to  suppose 
that  the  new  trustees  should  be  made  liable  for 
not  filing  a  bill  to  compel  the  retired  trustee  to 
give  an  accoant  of  all  the  extra  profits  which  he  had 
made  with  the  fund.  The  cestui  que  irutt  would 
have  power  to  enforce  such  a  claim.  In  my  opinion 
it  would  be  extending  the  liabilities  of  trustees, 
which  are  quite  heavy  enough  as  it  is,  to  a  point  to 
which  they  have  never  been  stretched  before.  If 
there  has  been  an  error  on  the  part  of  courts 
of  equity  it  has  been  in  pressing  honest 
tmstees  too  for:  and  the  result  has  been, 
that  it  bas  become  difficult  to  get  honest 
trnstees.  I  am  always  readv  and  anxious  to  make 
dishonest  men  liable,  but  I  have  always  thoufjhtit 
would  have  been  wise  if  courts  of  equity  had  been 
less  strict  on  persons  honestly  anxious  to  fulfil 
their  tmst  with  respect  to  mere  omissions,  or 
even  what  they  have  choeen  to  term  neglect,  or 
when  there  has  been  some  error  of  law  or  judg- 
ment on  the  part  of  themselves  or  their  legal  ad- 
visers, or  of  some  defUcation  for  which  they  have 
been  sometimes  madeliable  for  vast  sums  of  money, 
although  they  had  taken  every  possible  pains  to 
engage  proper  solicitors  and  ooansel,  and  to  engage 
proper  agents  to  advise  them  and  manage  the  estates 
and:  receive  the  rents  and  profits.  It  is,  there- 
fore, not  the  duty  of  a  judee  to  strain  or  stretch 
the  law  so  as  in  such  a  case  as  this  to  make  the  new 
tmstee  liable.  Now  to  apply  this  reasoning  to  dte 
actual  case  before  me,  I  most  first  consider  what 
is  the  condition  of  iho  respondent.  He  was 
in  the  first  instance  the  mortgagee  of  the 
vendor     for,    as    I     understand,    some    7000L 


The  vendor  hnd  a  mine  which  was  worth  25,0001.  j 
a  company  was  formed  for  the  purpose  of  baying 
the  mine.  The  promoters  induced  the  vendor  to 
do  what  was  no  doubt  very  wrong,  to  add  nomi- 
nally to  the  purchase  price  the  sum  of  10,0002., 
so  that  the  nominal  price  of  the  mine  was  35,000^ 
instead  of  25,0002.  And  the  plan  was  to  pay  the 
vendor  25,0001.  in  money  and  shares,  and  the 
directors  were  to  divide  the  lO.OOOJ.  between 
themselves  and  the  promoters.  All  these  pro- 
moters are  no  donbt  liable,  and  t^he  vendor  gets 

25.0001.  and  no  more,  which  is  as  mnch  as  be 
would  ever  have  got.  Bat  it  must  not  be  for- 
gotten that  the  company  bas  affirmed  the  sale 
tor  25,000{.,  not  reckoning  the  extra  profit,  and  it 
is  impossible  for  the  liquidator  now  to  say  that  it 
was  not  a  good  sale  to  the  extent  of  25,0002.  Now 
Mr.  Barrett,  as  mortg^agee,  knew  of  the  transaction, 
and  he  was  paid  to  some  extent — not  out  of  the 
lO.OOOL,  but  out  of  the  25,000i.  He  therefore 
did  not  receive  any  part  of  the  plunder.  But  the 
ground  upon  which  it  is  sought  to  make  Mr. 
Barrett  liable  is  this  :  The  transaction  took  place 
in  1872,  and  he  became  a  director  of  the  company 
in  Dec.  1875.  Little  more  than  a  year  afterwards, 
in  1877,  the  company  went  into  liquidation.  It 
is  said  that,  having  knowledge  of  all  these  circnm- 
stances when  he  was  appointed  director,  it  was 
his  duty  to  oommnnioate  the  knowledge  which  he 
bad  acquired  three  years  and  a  quarter  pre- 
viously to  the  shareholders,  and  that  it  was  also 
his  duty  to  institute  a  suit  for  the  recovery  of  the 

10.0002.  of  which  the  company  had  been  de- 
frauded ;  and  that  because  he  did  not  commnni- 
cate  that  knowledge  to  the  shareholders,  and 
because  he  took  no  steps  to  institute  sach  pro- 
ceedings, be  ought  to  be  made  liable  for  this 
10,000L  under  the  doctrine  of  wUful  default,  which 
means,  I  suppose,  that  ho  is  bound  to  show  that, 
if  prooeedinga  had  been  instituted  soon  after 
Dec.  1875,  when  he  became  a  director  in  the  com- 
pany, those  proceedings  would  not  before  Dec. 
1876  have  produced  the  10,0002.  To  my  mind  it 
is  simply  unreasonable  and  extravagant  to  suppose 
anytbmg  of  this  sort,  and  it  is  incredible  that 
that  would  have  been  the  case.  In  the  first  place, 
it  has  never  been  held  to  be  the  duty  of  a  director 
to  communicate  to  the  company  knowledge 
acquired  by  him  years  previously  as  to  miscon- 
dnct  with  reference  to  the  affairs  of  the  company 
on  the  paH  of  other  persons  for  which  they  may 
still  be  liable.  I  know  of  no  reason  whatever  why 
a  director  should  be  compelled  to  disclose  to  his 
shareholders  his  antecedent  knowledge  even  of 
frauds  committed  on  that  company.  I  will  put 
a  case  which  sounds  ridiculous  ;  but  ridiculons 
illustrations  are  sometimes  not  the  worst  mode 
of  treating  propositions  of  such  a  character. 
Suppose  the  case  of  a  company  dealing  with 
a  butterman  for  the  supply  of  batter,  and 
one  of  the  directors  of  the  company  had  three 
years  before  purchased  the  bntterman's  business, 
and  bad  discovered  that  that  butterman  had  been 
in  the  habit  of  supping  the  company  for  some 
▼ears,  and  had  also  dissevered  from  the  vendor's 
books  that  he  had  daring  that  period  sapnlied 
butter  at  short  weight  and  had  already  defi«aded 
the  company  of  10<X)2.  Would  he  in  such  droum- 
stances  be  liable  to  the  company  for  not  disclosing 
the  fact  to  the  shareholders,  and  would  he  or  hu 
estate  be  liable  to  replace  the  sum  of  lOOOI.  in 
case  he  did  not  make  such  disdosnres  F    It  wonld 
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obrioosly,  to  my  mind,  be  an  eztraTagant  proposi- 
tion that  the  director  in  saoh  circamsUknces  shoald 
be  made  liable.    This,  however,  has,  of  coorae,  no 
relation  to  cases  where  the  whole  matter  forma 
part  of  one  transaction,  and  where  there  has  been 
some  arrangement,  some  joggle,   by  which  the 
parties  to  a  frand  might  say,  "  We  will  not  go  on 
the  direction  of  the  company  nntil  the  fraud  is 
completed  " — because  the'  coarts  are  qaite  strong 
enough  to  reach  cases  of  that  kind  when  they 
occur — but  this  is  a  case  where  the  man  derived 
no  benefit  whatever  from  the  fraud  of  the  pro- 
moters.   It  seems  to  me  that  I  should  not  be  ex- 
pounding or  applying  the  law,  but  making  the  law, 
if  I  was  to  hold  directors  liable  for  withholding 
their  knowledge  fh>m  shareholders  nnder  such  cir- 
camstances.    Then  is  Mr.  Barrett  liable  in  this 
case  for  not  taking  proceedines  P    I  do  not  think 
that  it  is  very  likelv  he  would  have  snooeeded  at 
the  board  in  persuading  his  directors  to  take  pro- 
ceedings at  aU.    I  do  not  think  the  majority  of  the 
board  woald   have  concurred  with  him  without 
the  sanction  of  the  shareholders  ;  but  even  if  he 
had  got  their  concurrence,  what  would  it  have 
amounted  to  ?    It  seems  to  me  it  would  still  have 
fallen  within  the  range  of  the  observations  which 
I  have  already  made :  that,  as  there  was  no  obliga- 
tion upon  him  to  tell  his  brothnr  directors  the 
knowledge  he  had,  so  there  was  no  obligation  to 
initiate,  oy  resolution  or  otherwise,  any  attempt 
to  sue  the  promoters,  because  it  must  be  remem- 
bered that  it  was  not  an  admitted  debt.     The 
proceedings  wonld  certainly  have  been  hostile,  and 
It  by  no  means  follows  that  any  money  would  have 
been  forthcoming.    A  discreet  director  might  well 
have  said,  "  It  is  not  wise  to  take  proceedmga  in 
this  matter,  we  shall  probably  get  nothing  by  it ; 
and  if  we  do,  it  may  do  the  company  great  mis- 
cbief,  and  we  had  better  let  bygones  be  bygones." 
I  do  not  think  it  is  for  this  court  to  say  that  a 
man   is  to    be  made  liable    simply   because  he 
does  not  choose,  or  does  not  take  steps,  to  sue  in 
such  circnmstances.     That  being  so,  I   do  not 
think  that  he  is  under  any  liability  at  all ;  but 
even  if  be  were,  he  would  be  liable  not  for  the 
10.0001.,  bat  only  for  what  was  lost  by  his  not 
suing.     Suppose  the  company  had  brought  an 
action  in  the  beginning  of  1876,  who  can  tell 
whether  the  action  wonld  have  been  ended  in 
1877,  when  the  company  went  into  liquidation  r 
I  am  satiafied  that  the  case  would  nave  been 
litigated  to  the  utmost,  and  the  company  would 
lave  g^ne  into  liqnidaiioo  long  before  the  action 
was  over.     So  that  from  that  point  of  view  I  am 
not  satisfied  that  anythins  was  really  lost  by  the 
company's  not  suing,  and  therefore  on  that  ground 
the  motion  is  altogether  unreasonable.    Then  the 
next  question  is,  whether  the  165th  section  of  the 
Comi»nies  Aot  1862  applies.  That  section  provides 
that,  "  When  in  the  coarse  of  the  winding-np  of 
any  company  under  this  Act,  it  appears  that  any 
past  or  present  director,  manager,  official,  or  other 
liqaidator,  or  any  officer  of  such  company,  has 
miaaoplied  or   retained    in  his    own    hands,  or 
become  liable  or  accountable  for  any  moneys  of 
the  company,  or  been  guilty  of  any  misfeasance 
or  breach  of  trust  in  relation  to  the  company," 
he  may  be  made  liable.    Now,  Mr  Barrett  is  not 
liable  nnder  the  first  part  of  the  section  at  all. 
It  was  not  money  in  nis  hands ;  he  is  not  liable 
for  money  of  the  company,  because  the  money  had 
gone  long  ago;  and  therefore,  if  he  is  liable  at  all, 


it  is  for  misfeasance  or  breach  of  trast  in  relation 
to  the  company,  which  means  in  this  case  either 
non-oommnnioation  of  knowledge  to  the  sbai«- 
holders  or  not  endeavouring  to  institute  proceed- 
ings. Then  the  section  provides  that  "  the 
court  may,  on  the  application  of  any  liquidator,  or 
or  of  any  creditor  or  contributory  of  the  company, 
notwithstanding  that  the  o£Eence  is  one  for  which 
the  ofiander  is  criminally  responsible,  examine 
into  the  conduct  of  such  director,  manager,  or 
other  officer,  and  compel  him  to  pay  any  money 
so  misapplied  or  retained,  or  for  which  he  has 
become  liable  or  accountable,  together  with  interest 
after  such  rate  as  the  court  thinks  just,  or  to  oon- 
tribute  such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  respect  of 
such  misapplication,  retainer,  misfeasance,  or 
breach  of  trust,  as  the  court  may  think  just"  Of 
oonrse,  if  I  had  oome  to  the  conclusion  that  Mr. 
Barrett  was  liable  for  a  breach  of  trust,  I  have 
jurisdiction  under  that  clause  to  make  him  pay, 
but  it  most  be  for  breach  of  trust  or  misfeasance. 
But  I  shoald  be  sorry  to  hold  that  nnder  those 
words  I  have  a  sammary  jurisdiction  to  inqoire 
whether  a  man  had  properly  exercised  a  discretion 
as  director  with  respect  to  suing  or  not  sning  a 
debtor  to  the  company,  even  when  the  debt  was 
not  disputed,  and  d  fortiori  when  it  is  a  demand 
of  this  kind.  I  do  not  think  myseJf  the^  th» 
section  applies  to  anything  but  what  I  may  fairly 
call  plain  and  ordinary  cases  of  miscondusD— and 
by  the  word  ordinary  I  mean  as  regards  these 
companies,  for  many  of  them  are  certainly  quite 
extraordinary  as  regards  other  transactions — or 
that  it  was  intended  to  go  beyond  what  was  the 
settled  law  before  the  statute  was  passed,  so  as  to 
make  that  a  misfeasance  or  breach  of  trust  which 
wonld  not  have  rendered  a  man  liable  as  a  trostee 
before  the  passing  of  the  Act.  The  summons 
agaiust  Barrett  will  be  dismissed  with  costs. 

Solicitors :  WUkins,  Blyth,  and  Fanshawe  ;  Torr 
and  Co.,  agents  for  Borlata  and  Yeartley,  Mitchsl- 
dean. 


March  13  and  20. 

(Before  Pax,  J.) 

HuTCfliNsoN  V.  Bough,  (a) 

WiU—OonstrtusUon—" Ejfeett  "—Dhreetion  to  "take 

a  haute  " — Oifl  of  rendus — FaQwre  of  purpose 

for  which  legacy  to  be  applied. 
A  gift  by  lot'U  of  "my  houeehold  furniture  and 

effects  of  all  kinds,"  foUowed  by  a  gift  for  another 

purpose  of  "oil   my  other  real  and  personeU 

estate," 
Held  to  indude  only  effects  ejusdem  generis. 
A  direction  by  a  testoUor  to  his  executors  "  to  take 

a  suHahle  hmue  for  my  three  daughters  to  reside 

in  with  their  governess. 
Held  to  entitle  the  da'*ghters  to  the  sutns  which  ought 

to  have  been  expended  in  takirtg  a  house  for  such 

a  purpose  during  their  minorities. 
A  gift  by  wiU  of  "  all  my  other  real  and  personal 

estate,"  upon  certain   trusts,  followed    by   two 

speeijie  gifts, 
Seld  to  inUude  aU  oroperly  not  previotuJy  or  tub' 

sequently  specifically  given  by  the  same  will. 
A  testator  gave  his  residuary  estate  to  his  eteeuiort 

"  upon  ti-uit  out  of  the  rent  or  produce  of  my  said 

reirl  ettafc.  nnd  other  mnneys  on  loan  or  other' 

la)  B^ortwl b7  Fbasx  Stivs,  Esq.,  BBRiatar«t-I«w. 
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wige  to  form  a  fund,  tine  same  to  h«  applied  in 
eehMithing  my  three  $on$  in  their  teoeral  pro- 
feenont  in  such  proportione  a*  my  eveaittor* 
deem  fit."  One  of  the  tone  had  been  entered  in  a 
profetsion  by  his  father,  but  neUker  of  the  other 
■beo  tons  koA  adopted  a  profession  or  expressed  an 
intention  of  doing  so. 
Seld,  that  notwithstanding  the  testator's  purpose 
had  failed,  the  sons  were  entitled  to  tJie  wliale 
residiie  in  equal  sliaresfor  their  own  ben^t. 

WvuLUM  Hekbt  Sough  made  his  will,  dated  the 
4tih  July  1869,  ae  follows : 

I  declare  this  will  is  not  intended  to  <¥pl7  to  the 
pcapert^  settled  on  my  late  wife  and  onr  onudren,  or 
otherwise  comprised  in  imy  settlement  made  by  me.  I 
siTe  and  bequeath  onto  Thomas  Hntchinson,  o!  Barnes 
Cn^,  and  Angus  William  HaB,  late  captain  in  the  58th 
regiment,  their  executors,  administnitors,  and  astdgns,  my 
htnmehold  {omitnre  and  effects  of  all  kinds,  npon  trost 
to  nse  or  dispose  of  the  same  for  the  benefit  of  my  three 
danghters.  I  direct  my  ezecntors  to  take  a  suitable 
honse  for  my  three  danghters  to  reside  in,  with  their 
governess,  and  request  ray  sister,  Mrs.  Hall,  to  select 
tiie  sOTemeas.  I  give,  devise,  and  beqneaih  nnto  the 
said  Themaa  Hntohinson  and  Anjnis  Williain  Hall,  their 
heirs,  ezeoatora,  and  assigns,  all  my  other  real  and 
personal  estate  npon  trust  out  of  the  rent  or  produce  of 
nr^  said  real  estate,  and  other  moneys  on  loan  or  other- 
wise to  form  a  fund,  the  same  to  be  applied  in  establishing 
my  three  sons  in  their  several  prcnesgions  in  such  pro- 
portions as  my  executors  deem  fit.  I  beoneath  to  my 
sister,  Mrs.  Anderson  Blair,  tiie  balance  of  money 
payable  on  my  life  policy  in  the   "  Qresham."    After 

Siyment  of  my  debt  to  her,  I  give  nnto  my  sister,  Mrs. 
all,  the  stuiding  portrait  at  my  mother.  Lastly,  I 
appoint  the  said  Thomas  Hntchinson  and  Angus  WilUam 
Bui  executors  of  my  said  will,  and  guarmans  of  my 
■aid  children." 

The  testator  died  on  tbe  5th  Nov.  1869,  and  his 
will  was  duly  proved.  He  left  six  children,  viz. : 
Hdena  Samh  Bongfa,  William  Edward  Morrison 
Bon(;h,  Arthur  Thomas  Bongh,  Caroline  Harriet 
Sough,  Ada  Mary  Soafth,  and  Frederick  Henry 
Bongh,  all  of  whom  were  then  infants. 

In  1870  tbe  ezecntors  obtained  a  decree  for  the 
administration  of  the  testator's  real  and  person^ 
estate,  and,  pursuant  to  an  order  made  on  further 
consideration,  the  real  and  outstanding  personal 
estate  of  the  testator,  and  bis  furniture,  were  sold, 
and  the  proceeds  paid  into  court. 

Under  a  scheme  approved  by  the  judge,  it 
waa  provided  that  tbe  children  should  be  main- 
tained  and  educated  out  of  moneys  to  which 
ihey  were  entitled  other  than  those  passing 
under  the  will,  and  none  of  the  children  received 
any  portion  of  the  testator's  estate.  The  daughters 
rBBided  at  school,  or  with  friends,  and  no  house 
was  taken  for  them,  as  directed  by  the  wilL 

HelenA  Sarah  Bough  married,  and  Frederick 
Henry  Bough,  the  youngest  child,  attained  the 
age  of  twenty- one  years  in  Jan.  1879. 

The  testator  bad,  at  tbe  time  of  his  death, 
brought  up  William  Edward  Morrison  Rough  for 
the  army,  and  he  bad  since  become  a  lieutenant 
therein.  The  testator  bad  not  brought  up  or 
destined  Arthur  Thomas  Rough  or  Frederick 
Henry  Sough,  for  any  profession  or  business,  and 
they  had  not  entered  or  expressed  any  intention 
of  entering  into  any  profession  or  business. 

Doubts  having  arisen  as  to  the  construction  of 
Ab  win,  William  Edward  Morrison  Sough  pre- 
sented  a  petition  in  the  cause  praying  that  the 
lespeotive  shares  and  interests  oi  himself  and  the 
teetator'a  otfaar  ohildren,  mder  the  will,  might  be 


ascertained    and   declared,  and    the    moneys  is 
court  divided  aoeordingly. 

Glasse,  Q.C.  and  Millar,  for  tbe  petitioner,  the 
testator's  eldest  son  and  heir-at-law,  contended 
that  it  was  impossible  to  say  what  the  testator 
meant  by  tbe  direction  as  to  tbe  house  to  be  pro- 
vided for  the  daughters,  and  that  that  part  of  the 
will  was  void  for  uncertainty.  The  words  "  all 
my  other  real  and  personal  estate,"  &a,  did  not 
beneficially  exhaust  the  residue  because  ajfter  that 
the  testator  had  bequeathed  the  balaooe  of  moiiey 
payable  on  tbe  policy  and  a  portrait.  If  he 
meant  that  all  his  residuary  property  was  to  be 
given  to  tbe  sons  be  might  have  said  so.  The 
words  "out  of"  showed  that  it  waa  intended 
to  set  apart  a  fund  for  placing  tbe  sons  out  in 
professions.  As  this  had  never  been  done  then 
was  an  intestacy  as  to  the  residue.  They  cited 
Cowptr  V.  ManteU,  27  L.  T.  Bep.  U.  S.  130  ;  22  Bear. 

231; 
Be  Wari't  TnuU,  27  L.  T.  Bep.  N.  S.  668 ;  L.  Bep. 

7  Ch.  App.  727. 

JSiggins,  Q.C.  and  Simmonds,  for  the  testator's 
younger  sons,  Arthur  Thomas  Bongh  and  Freds- 
rick  Henry  Bou^h. — It  was  agreed  that,  if  the 
executors  were  willing,  a  fund  might  be  applied  in 
giving  the  two  younger  sons  a  profession  each. 
'The  word  "  profession "  was  general,  and  tbe 
money  belonged  to  the  sons  for  their  benefit  if 
they  bad  nn  profession  at  the  time.  If  the  execu- 
tors did  not  distribute,  the  whole  residue  belonged 
to  the  sons  equally.  Tbe  words  "ont  of"  might 
mean  "  by  means  of."  The  scope  of  the  will  was 
to  give  the  residue  to  the  three  sons,  and  it  might 
be  said  that  it  was  tbe  duty  of  the  trustees  to  pnt 
them  ont  in  professions.  A  sum  was  given  to 
establish  the  boys  in  professions  and  n>r  their 
benefit,  and  though  they  had  not  gone  into  pro- 
fessions, the  gift  to  them  was  still  good.  There 
was  no  condition.  The  trustees  had  only  dis- 
cretion as  to  whether  the  money  was  to  he  applied 
for  the  present  purposes.    They  cited 

Ooioper  V.  Jfontell,  sup. ; 

£arton  V.  Qrani,  1  Yeio.  255  ; 

Palmer  v.  Flotcer,  L.  Bep.  13  Eq.  250 ;  25  L.  T.  "Bep. 
N  S  816' 

Nevill  y.  N^U.  2  Vera.  4S1 ; 

/"arson*  v.  Coolc,  6  W.  B.  715 ; 

Theobald  on  WilU,  254. 

/.  Pearson,  Q.C.  and  J.  E.  Woodrojfe  for  the 
unmarried  daoghter. — The  testator  must  be  sap- 
posed  to  have  intended  to  dispose  of  all  his  pro- 
perty, real  and  personal,  and  to  provide  for  all  his 
sons  and  daughters.  The  whole  of  the  will  must 
be  read,  and  it  would  then  appear  that  they  were 
to  be  provided  for  independently  of  the  s^le- 
ment,  and  that  a  whole  fond  was  to  be  formed  for 
the  purpose  of  maintenance  and  ednoation.  If 
this  was  not  so,  an  inquiry  ought  to  be  direeted, 
what  sum  ought  to  have  been  applied  for  taking 
a  house  for  the  daughters,  and  the  amcnnt  ahould 
be  paid  to  them. 

.Everitt,  for  the  nnmarrted  darnghters,  oontended 
that  the  trust  was  for  the  whole  use  of  tiie  three 
daughters,  and  was  not  oonfined  to  their  benefit 
during  minority.  The  word  "govemeeB**  might 
mean  a  ehaperone. 

J.  W.  Davenport,  for  the  tmatees  of  tbe  will. 

Miliar  was  heard  in  reply. 

Fbt,  J.— The  will  was  made  in  1869,  and  ia 
oonstming  it  I  am  bound  to  consider  tiiA  circnm- 
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mid«r  whioh  it  ms  made.  Some  of  the 
ctrcomstanoes  appear  from  the  will  itaelf^  vis., 
that  the  teetator  was  a  widower,  and  that  hia  ohil- 
dren  were  entitled  to  aome  property  nndw  a 
mamaffs  settlement.  There  were  six  children, 
and  muer  this  aettlement  each  waa  entitled  to  a 
eoanderaUeMim.  The  property  of  the  testator, 
indspendBBtiT  of  the  settlement,  amounted  only 
toataont  7000L  The  first  question  whioh  arises 
in  tiw  wiU  is  ae  to  the  meaning  of  the  word 
"eflbots."  U  the  words  of  the  wiU  stood  alone 
they  wonld  embrace  property  of  all  kinds,  bat 
lister  are  followed  by  a  pft  of  "  all  my  other  real 
smT  pewwial  estate,"  and  mnst  be  i«ad  tjtudem 
jfimarU  with  the  words  immediately  preceding 
tfaaa.  The  aeoond  qnestion  is  as  to  the  meaning 
of  the  direction  to  the  executors  "  to  take  a  snib- 
aUa  hooae  for  my  three  dangbters  to  reside  in." 
The  direiAion  was  not  pnrsned  by  the  ezecat«at, 
boC  the  yooBK  ladies  were  placed  at  a  school  and 
edncatwl  at  the  expense  of  the  settlement  fnnds. 
Thej  were  entitled  to  havo  a  home  taken  for  tbem ; 
there  most  be  an  inquiry  as  to  what  sams  of 
money  would  have  been  aunnally  required,  until 
tha  jtmfumk  attained  the  age  of  twenty-one  yeara, 
to  take  a  honae  for  them  to  reside  in  with  their 
Huvumees.  The  next  question  is  as  to  the  mean- 
mg  of  tba  gift  of  "all  my  other  real  and  personal 
ijilata  opoa  trast  out  of  the  rent  or  produce  of  jny 
Bsid  real  eatate  and  other  moneys  on  loan  or 
otherwise  to  form  a  fond,"  Ac.  Afterwards  a 
speeifio  sum  is  given  to  Mrs.  Anderson  Blair  and 
a  piotare  is  given  to  Mrs.  Hall.  The  words  include 
alfproperty  except  what  the  testator  has  specifl- 


alqr  jfivan  before  or  specifically  given  afterwards, 
queet 
:  a  fand  exhausts  the  whole  residue.    The 


The 


ST 


aeation  is  whether  the    trust  as  to 


aw  contenda  that  a  fund  never  having 
1  Ibrmed  the  trust  fiuls  altogether,  and  there 
is  an  intestacy.  There  are  two  classes  of  cases, 
one  ia  where  there  is  a  gift  to  a  person  for  a  par- 
tloilar  parpoee,  and  when  that  gift  is  for  the 
benefit  of  tne  person  and  held  to  &  bo,  notwith- 
standing that  the  particnlar  purpose  fails. 
file  aSter  is  where  a  discretion  is  siven  to 
tnuteea  to  apply  monej^  to  a  particnnr  pur- 
pose. I  have  no  hesitation  in  saying  that 
thia  caae  belongs  to  the  former  class.  The 
Bubjeet  matter  is  explicit.  It  is  residue  given  not 
fora  power,  but  a  trust.  The  fund  may  be  raised 
in  any  manner  out  of  produce,  or  by  sale  and  loan, 
or  in  any  manner  whatsoever.  There  is  no  limit 
except  that  it  is  to  be  formed  out  of  residue.  There 
is  no  dirsction  that  any  portion  of  residue  should 
be  left,  "niere  is  no  Bmit  as  to  the  object  of  the 
fond.  There  is  nothing  to  show  that  the  fund 
will  be  too  larae  if  it  tues  all  the  residue.  The 
contrary  in  met  is  shown.  This  is  a  gift  of 
naidBS  anbject  to  a  trust  which  exhausts  the  whole 
of  itk  and  if  the  purpose  of  the  trust  fails  the 
giftwfflaot. 

Solicitors  Cor  the  petitioner  and  the  tmatees, 
Tompfon,  Piekering,  aad  Co. 

SoBcitorB  for  the  two  younger  sons  and  the 
unmarried  daughters,  Oronin  and  RivoUa. 

Sofisitors  for  the  married  daughter,  Lane  and 
Jfoni'o. 


COMMON  PLKAS  DIVISION. 

Monday,  Mareh  3. 

(Before  Lord  OoLERioaE,  C J.,  aud  DsNMiir,  J.) 

Thx  Laitcashire  Wagooit  Gokfaht  (Ldiizid)v. 

NUITALL  AHD  0IEBB8.  (a) 

Conimel — Hiring  and  letting — Scue  on  payment  of 
intlaimBnt* — Expiration  of  term — Payment — 
Appropriation. 

The  defendamte  agreed  to  hire  forly-fow  waggont 
from  ihe  plairMfft,  paying  in  retpeet  of  tamtty 
tpeeified  waggoni  an  annual  reiU  of  2852.  for 
five  years,  and  in  retpeet  of  the  other  twenty-four 
an  annual  rent  of  2491.  for  three  yeart.  It  wa* 
agreed  that  the  said  waggons  should,  at  the 
etepiraiion  of  tite  respeetiae  terms  of  the  demise, 
and  after  paj/ni«n<  of  the  rents  reserved  during 
<&«  said  terms  respeetivdy,  become  the  ahsolute 
property  of  the  lessees  tBtSiout  any  further  pay- 
ment mtatsoeoer. 

The  defendants,  having  paid  iJie  first  two  years' 
rent  in  reepeet  of  the  twenty-four  waggons,  sent 
to  the  plaintiffs  the  whole  of  the  remaining  one 
year's  rtmt,  wUk  a  letter  sUiting  that  this  sum 
was  paid  tn  diseharge  of  cM  rent  or  other  pay- 
ment due  in  retpeet  of  the  twanty-fovr  waggons. 
The  rent  in  retpeet  of  the  other  twenty  waggons 
was  then  in  arrear,  and  the  plaintiffs'  agent 
declined  to  receive  ihe  payment  upon  the  terms  of 
the  letter,  requesting  the  derk  who  hnmght  it  to 
take  it  back.  The  derk  refused  to  do  so,  and 
left  the  house  without  taking  up  the  money  or  the 
letter.  The  plaintiffs'  agent  thereupon  rdaSsted 
Ae  money,  and  entered  it  in  tite  pUunt^s'  ledger 
as  a  payment  upon  the  general  aeeount. 

Hdd,  first,  that  the  eontraots  in  respect  of  the 
twenty-four  waggons  and  the  twenty  were 
separable  and  dittiruit;  and  Otat  the  eindition 
as  to  the  eBpiration  of  the  term  on  tsUefc  the 
twenty-four  waggont  were  to  become  ihe  property 
of  the  defendants  was  fuelled  whan  aS  Ma  rmt* 
€ueruing  due  under  U  had  been  paid. 

Setd,  teeonily,  that  the  rule  solvitur  in  modo  sol- 
ventis  ampiied,  amd  that  the  plaint^  mtisf  be 
toiken  to  home  received  the  payment  on  the  term* 
on  which  it  was  tendered. 

SnCIAL  CASH. 

This  was  an  action  set  down  for  trial  before 
Gockbam,  C.J.,  at  the  Manchester  Summer 
Assizes  1878,  when  the  record  was  withdrawn 
by  consent,  and  a  special  case  ordered  to  be 
stated,  of  which  the  following  are  the  material 
portions : 

2.  By  articles  of  agreement,  dated  the  25th  Jan. 
1876,  and  made  between  the  plaintiflb  of  the  one 
part,  and  the  defendants  William  Nnttall,  Joseph 
Kay,  James  Wild,  William  Taylor,  and  James 
Watson  (thereinafter  called  the  lessees)  of  the 
other  part,  the  plaintiff  agreed  to  let  to  the  lessees, 
and  the  lessees  agiped  to  hire  firom  the  plaintifEs 
forty-four  waggons,  as  to  twen^  thereof  for  the 
term  of  five  years  from  the  1st  Nov.  1875,  and  as 
to  the  remaining  twenty-four  for  the  term  of  three 
years  from  the  1st  Dea  1875,  as  to  the  twenty 
waggons  at  the  yearly  rent  of  2851.  payable 
quarterly  on  the  let  Feb.,  the  Ist  May,  the  1st 
Aug.,  and  the  Ist  Nov.  in  each  year ;  and  as  to 
the  twenty-four  wageons  at  the  yearly  rent  of 
2491.  payable  quarterly  on  the  Ist  March,  the  Ist 

(•)  Keported  b7 .1.  A.  Foots.  £<i.,  Barrirter^t-Lair. 
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Jane,  the  Ist  Sept.,  and  the  1st  Deo.  in  each 
year. 

3.  The  i>aid  articles  of  agreement  were  in  the 
words  and  figures  following  :  [The  immaterial 
portions  are  omitted.] 

That  in  consideraticm  of  the  sum  of  1331.  10*.  now 
paid  bj  the  said  lesseea  to  the  aaid  lessors  (the  receipt 
whereof  the  said  lessors  hereby  aoknowled^)  the  said 
lessors  agree  to  let  to  the  said  lessees,  and  the  said 
lessees  hereby  agree  to  hire  on  the  terms  following : 
Forty-foor  waggons,  as  to  twenty  thereof  nnmbered 
respectively  (Ac),  for  the  term  of  five  years  from  the  Ist 
Not.  1875,  and  as  to  the  remaining  twenty-four  thereof 
(nmnbered,  &c.),  for  the  term  of  three  years  from  the  1st 
Deo.  1875,  snch  waggons  having  been  delivered  by  the 
said  lessors  to  the  said  lessees  in  good  working  order, 
repair,  and  condition,  and  fit  for  immediate  nse.  That 
the  said  lessees  shall  pay  to  the  said  lessors  as  and  by 
way  of  rent  for  the  hire  of  the  said  wagvons  daring  the 
sua  terms  respectively,  as  and  for  the  said  twenty 
waggons  the  yearly  sum  of  2851.  payable  by  eqniu 
qnarterly  payments  on  the  1st  day  of  Feb.,  the  Ist  day  of 
May,  the  Ist  day  of  Aug.,  and  the  Ist  day  of  Nov.  in  each 
year,  the  first  of  such  quarterly  payments  to  be  made  on 
thelstdayof  Feb.  next,  and  as  and  for  the  saidtwen^-fonr 
waggons  the  further  yearly  snm  of  2491.  also  payable  by 
eqnjU  qnarterlypaymentson thelstdayof  Haroh,  the  1st 
day  of  Jnne,  the  lit  day  of  Sept.,  and  the  1st  day  of  Dec. 
in  each  year,  the  first  of  snch  qnarterly  payments  to  be 
made  on  the  first  day  of  March  next  ....  That  if  the 
said  yearly  snms  hereby  agreed  to  be  paid  by  the  said 
lessees  for  the  hire  of  the  said  wagvons  respectively,  or 
any  quarterly  payment  thereof,  shall  be  in  arrear  and  nn- 
paid  lo^  the  space  of  one  calendar  month  next  after  the 
day  whereon  the  same  onght  to  be  paid  as  aforesaid, 
then  and  in  snch  case  the  said  term  for  which  the  same 
waggons  are  hereby  agreed  to  be  let  shall  absolutely 
determine,  and  the  said  lessees  shall  cease  to  have 
any  right  or  interest  in  or  to  the  same  respectively  or  any 
of  them,  and  shall  npon'demand,  or  without  any  demand 
being  made,  forthwith  deliver  np  all  the  same  waggons  to 
the  said  lessors,  and  if  they  shall  neglect  or  refnse  so  to 
do,  it  shall  be  lawfnl  for  the  said  lessors  or  their  agent 
or  agents  to  enter  into  and  npon  the  premises  of  the 
said  lessees  whereon  the  same  waggons  or  any  of  them 
may  be,  and  there  or  elsewhere  to  seize  and  take  away 
the  same  waggons,  and  the  same  respectively  to  re- 
possess and  enjoy  as  if  this  agreement  had  not  been  made 
....  Provided  always,  and  it  is  hereby  declared  and 
agreed,  that  the  said  waggons  shall,  at  the  expiration 
of  the  respective  terms  of  this  demise,  and  after 
parent  of  the  rents  hereby  reserved  daring  the 
said  terms  respectively,  be  and  oeoome  the  absolnte  pro- 
perty of  the  said  lessees  without  any  further  payment  what 
soever,  who  may  thereupon  remove  the  said  lessors'  plates 
from  the  sud  waggons  respectively,  and  the  said  lessors 
shall,  at  the  reqoMt  and  cost  of  the  said  lessees,  execute 
and  do  all  such  acts  and  things  for  transferring  the  said 
waggons  to  the  said  lessees  absolutely  as  may  be  reason- 
ably reqnired ;  provided  always,  and  it  is  hereby  agreed 
and  declared,  that  until  full  payment  of  the  several  rents 
hereby  respectively  reserved  shall  be  actually  made,  the 
ownership  of  the  said  waggons  respectively  shall  remain 
and  contmue  in  the  said  lessors. 

4.  Before  and  at  the  date  of  the  said  agreement, 
the  raid  lessees  were  in  possession  of  the  said 
forty-fonr  waggons  npon  the  terms  of  the  said 
agreement.  As  to  the  twenty  waggons,  they  con- 
tinned  in  possession  nntil  and  after  the  commence- 
ment of  this  action.  As  to  the  twenty-four  they 
continued  in  possession  nntil  they  assigned  ana 
transferred  the  same  to  the  defendants,  the  Co- 
operative Wholesale  Society  (Limited),  at  the 
time  and  in  the  manner  hereinafter  stated. 

6.  At  some  date  in  Jan.  1878  (prior  to  the  2lBt), 
the  plaintiffs  were  paid  by  the  lessees  the  sums 
due  down  to  that  date  in  respect  of  the  forty-four 
waggons. 

8.  On  the  Ist  Feb.  If 78  the  snm  of  7U.  Sit. 
became  dae  to  tlfe  plaintiffs  in  respect  of  the 


twenty  waggons.    No  part  of  such  sum  had  faeeo 
paid  on  the  Dith  Feb. 

9.  On  the  16th  Feb.  a  clerk  from  Messrs.  Darbi- 
shire  and  Entham's  office  called  on  Robert  John 
Kaye  (who  was  secretary  of  the  plaintiffs'  com- 
pany) at  his  private  honse ;  the  said  clerk  broagbt 
with  him  2492.  in  cash,  and  the  following  letter  to 
the  Lancashire  Waggon  Company  (Limited) : 

Manchester,  Feb.  16, 1878. 
Oentlemen, — As  solicitors  acting  for  and  on  behalf  of 
Messrs.  William  Nuttall,  Joseph  Kay,  James  Wild, 
William  Taylor,  and  James  Watson,  inding  as  the  Hun 
Coal  and  Cannel  Company,  and  also  of  tiie  Co-operativa 
Wholesale  Societr  (Limited),  we  inoloae  the  sum  of  24SI. 
in  discharge  of  all  rent  or  ouier  payment  due  to  yoa  tram 
the  said  William  NnttaJl  and  his  partners  aforesaid,  ii 
respect  of  twenty-fonr  waggons,  nnmbered  respectiTelj 
from  3199  to  3206,  both  numbers  inclusive,  and  bom  32S( 
to  3265,  both  numbers  inclusive,  under  and  by  virtae  of 
an  agreement,  dated  the  25th  Jan.  1876,  and  made 
between  yon  the  said  Lancashire  Waggon  CompsoT 
(Limited)  of  the  one  part,  and  the  said  William  NnttsU 
and  his  pactnets  aforesaid  of  the  other  part,  the  same 
sum  of  2461.  being  moneys  of  the  said  William  NnttaD 
and  his  partners  as  aforesaid,  which  they  have  borrowed 
for  thepnrpose  of  this  payment  from  the  said  Co-opera- 
tive Wholesale  Society  (Limited),  and  in  respect  oi 
which  advance  and  of  other  valuable  consideTaiaoiis  they 
have  agreed  that  the  same  twenty-foar  waggons  shaU 
become  and  be  the  property  of  the  said  Co-operatiTt 
Wholesale^  Society  (Limited).  And  we  as  such  soliciton 
as  aforesaid  request  you  to  transfer  the  same  tweniy-foir 
wanons  (at  the  express  request  and  direction  of  the  sud 
WiUiam  Nuttall  and  his  partners  as  aforesaid)  to  the 
said  Co-operative  Wholesiue  Society  (Limited). 

Signed,  Ac. 

10.  The  said  clerk  delivered  the  said  letter  to 
the  said  Robert  John  Kaye,  and  tendered  to  him 
the  said  sum  of  2491.  The  said  Robert  John  Kaye 
refused  to  receive  the  same  upon  the  terms 
stated  in  the  said  letter,  and  requested  the  said 
clerk  to  take  back  the  said  sum  of  2491.,  and 
followed  him  with  the  said  money  and  letter  to 
the  door,  but  he  refused  to  take  them,  and  the 
said  Robert  John  Kaye  placed  the  same  on  a 
table  in  the  lobby  of  his  honse,  telling  the  said 
clerk  that  the  money  was  there  at  his  risk,  but 
he  left  the  house  without  taking  the  same ;  the 
said  clerk  had  no  other  instructions  from  hia 
employers  than  to  deliver  the  said  money  and 
letter  together,  and  had  no  authority  to  assent  to 
any  other  appropriation  of  the  said  money  than 
that  indicated  in  the  said  letter ;  the  said  money 
having  been  left  by  him  at  the  honse  of  the  said 
Robert  John  Kaye  in  the  manner  aforesaid,  the 
said  Robert  John  Kaye  retained  the  same  and 
entered  the  same  in  the  plaintiffs'  ledger  as  t 
payment  made  generally  on  account  of  rent  falling 
due  under  the  said  agreement  of  the  25th  Jan. 
1876,  in  respect  of  the  entire  number  of  waggons 
which  by  the  said  agreement  were  leased  or 
agreed  to  be  leased. 

11.  The  said  Robert  John  Kaye  gave  no  receipt 
for  the  said  sum  of  249L  and  did  not  (otherwise 
than  by  bis  before-mentioned  oral  refusal  to  the 
said  clerk  to  accept  the  same  on  the  terms  of  the 
said  letter  of  the  16th  Feb.)  give  notice  to  the  defen- 
dants of  the  manner  in  which  he  had  appropriated 
the  said  sum. 

12.  Immediately  after  the  16th  Feb.  1878,  the  de- 
fendants, Nnttall,  Kaye,Wild,  Taylor,  and  Watson, 
assigned  and  transferred  the  stud  twenty-foar 
waggons  to  the  said  Co-operative  Wholesale  Society 
(Limited),  who  took  possession  thereof,  removed 
the  plates  with  plaintiffs'  name  therefrom,  and 
have  since  sold  a  part  of  the  said  waggons,  and 
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chim  to  have  been,  Binoe  the  date  of  sach  transfer, 
entitled  absolotely  to  the  aaid  twesty-foar  vrag^na. 

14k  The  said  tweaty-foar  waggons  are  to  be 
taken  aa  of  the  valae  of  £30  each  at  the  time  of 
gaoh  transfer,  and  at  the  oommencement  of  the 
action.  Under  an  ordinary  contract  of  hiring, 
tbey  woald  let  for  2«.  9d.  per  week  each. 

15.  Before  action,  the  plaintiffs  demanded  from 
all  the  defendants  the  re-delivery  of  the  aaid 
twenty-fbnr  waggons,  which  was  refused. 

17.  The  plaintiffs  contend  that  they  are  entitled 
to  reoorer  from  all  the  defendants  damages  for  the 
lefosal  to  re-deliver  the  said  twenty-four  waggons, 
and  also  from  the  first  five  defendants  either  the 
balance  of    the  above  account^  or  a  similar  or 

'  other  sum  for  breach  of  the  said  ag^reement  of  the 
2oth  Jan.  1876.  The  defendants  contend  that  the 
property  in  the  said  twenty-four  waggons  passed 
to  ttiem  absolutely  on  payment  in  manner  afore- 
nid  of  the  said  2i&l.,  but  the  ^rst  five  defenduits 
admit  that  in  that  case  they  were  at  the  com- 
mencement of  the  action  indebted  to  the  plaintiffs 

'  in  the  sam  of  I42I.  10*.  in  respect  of  the  rent  of 
the  said  twenty  waggons  falling  due  on  the  1st  Feb. 
and  the  let  May  1878. 

18.  The  oonrt  is  to  have  power  to  draw  inferences 
of  fact.  The  question  for  toe  opinion  of  the  court  is, 
whether  thfl  plaintiffs  were  entitled  to  require  a 
re-delivery  oi  the  said  twenty-four  woggoas,  or 
are  entitled  to  maintain  an  action  for  the  appro- 
priation of  them  by  the  defendants  in  the  manner 
aforesaid,  and  if  they  are  what  damages  they  are 
entitled   to    recover.    If  the  court  shall   be    of 

I  opinion  that  the  plaintiffs  are  so  entitled,  then 
,  judgment  shall  be  given  for  the  plaintiffs  against 
all  the  defendants  for  snch  sam  or  sums  as  the 
I  coort  shall  think  fit.  If  the  court  shall  be  of 
opinion  that  the  plaintiffs  are  not  so  entitled,  then 
judgment  shall  be  given  for  the  plaintiffs  against 
the  first  five  defendants  only  for  the  snm  of 
1422.  lOfl.,  and  in  favour  of  the  defendants,  the  Co- 
operative Wholesale  Society,  Limited,  against  the 
plaintiffs.  In  any  event  the  court  shall  determine 
all  questions  as  to  costs. 

Ambrose,  Q.C.  (Crompton  and  6.  0.  Kennedy 
with  him)  for  the  plaintiSs. — The  contracts  were 
indivisible  aa  to  the  two  sets  of  waggons.  It  must 
be  assumed  that  there  was  no  d^erence  in  the 
value  of  the  waggons,  and  therefore  it  is  clear  that 
the  greater  rent  nominally  assigned  to  the  twenty 
waggons  was  in  reality  partly  paid  in  respect  of 
the  twenty-fonr.  Were  the  defendants  allowed  to 
take  the  property  in  the  twenty-four  waggons  at 
the  expiration  of  thmo  years,  the  plaintiffs  would 
lose  for  the  next  twoyears  part  of  the  security  for  the 
rent  of  the  twenty.  The  plaintiffs,  therefore,  would 
be  entitled  to  succeed,  even  if  the  payment  on  the 
16th  Feb.  1878,  was  mode  and  received  as  payment  of 
lent  due  or  to  become  due  in  respect  of  the  twenty - 
four  waggons.  As  a  matter  of  fact  it  was  not  so 
made.  [Lord  Coleridoe,  C.J. — Does  not  what  is 
stated  in  par.  10  of  the  case  disentitle  you  to  raise 
that  contention  ?]  The  plaintiffs'  agent  did  all  he 
could — he  refused  to  accept  the  payment  as  ten- 
dered, and  followed  the  clerk  who  brought  it  to 
thadoor,  requesting  him  to  take  it  back.  [Lord 
CotBRiDOE,  C.  J. — He  could  have  abstained  from 
taking  it  np  afterwards,  and  entering  it  in  the 
plaintiffs'  ledger]  He  did  all  that  could  reason- 
ably be  expected  in  telling  the  clerk  that  the 
money  was  there  at  his  risk. 


OitU]/,  Q.C.  for  the  defendants. — The  money  was 
tendered  as  a  payment  of  all  rent  due  in  respect  of 
the  twenty-four  waggons,  and  the  plaintiffs,  who 
did  in  fact  reoeive  the  money  and  enter  it  in  their 
books,  cannot  be  heard  to  say  that  they  accepted 
it  on  tiieir  own  or  any  other  terms : 

Croft  V.  Lumtoy,  27  L.  J.  821,  Q.  B. 
Secondly,  the  contracts  in  respect  of  the  twenty 
waggrons  and  the  twenty-four  are  separable 
and  distinct,  and  it  follows  that,  inasmuch 
as  all  payments  in  respect  of  the  twenty- 
four  to  which  the  plaintiffs  can  ever  be  en- 
titled, have  been  made,  the  property  in  those 
twenty-fonr  has  passed  to  the  defendants.  The 
condition  as  to  the  full  expiration  of  the  time 
mast  be  taken  to  have  been  waived  by  accepting 
prepayment. 

Dieey  (G.  Bustell,  Q.G.  with  him),  for  the  other 
defendants  (the  Co-operative  Wholesale  Society). 

Lord  CoLCRii)6E,  CX — I  am  of  opinion  that 
our  judgment  should  be  for  the  defendants.  This 
is  an  action  bronght  on  a  somewhat  inartificial 
agreement  for  leasing  for  two  aeveral  terms  of 
three  and  five  years  two  distinct  portions  or  lots 
of  waggons.  It  is  an  agreement  of  hiring  and 
letting  m  its  first  intention,  bat  it  goes  on  to  say 
that  after  a  certain  lapse  of  time,  and  certain  pay- 
ments, the  hiring  shall  be  turned  into  a  sale,  and 
the  subject-matter  of  the  contract  become  the 
property  of  the  purchasers.  It  is  no  doubt  in  one 
sense  an  entire  and  complete  agreement  for  the 
forty-four  waggons ;  but  tney  are  to  pass  into  the 
possession  of  the  purchasers  on  the  fulfilment  of 
terms  which  are  distinct  as  to  each  portion  of 
them.  The  letting  is  as  to  twenty  of  the  waggoas 
for  five  Tears  at  an  annual  rent  or  payment  of 
2851.,  and  as  to  the  other  twenty-four  for  three 
years  at  an  annual  rent  of  2491.;  and  there  is  a 
proviso  that  "  the  said  waggons  shall,  at  the  ex- 
piration of  the  respective  terms  of  this  demise, 
and  after  payment  of  the  rents  hereby  reserved 
during  the  said  terms  respectively,  be  and  become 
the  absolute  property  of  the  said  lessees  without 
any  further  payment  whatsoever;"  and  that 
"  until  fuM  payment  of  the  several  rents  hereby 
respectively  reserved  shall  be  actually  made  the 
ownership  of  the  said  waggons  respectively  shall 
remain  and  continue  in  the  lessors."  These  are 
the  words  on  which  the  main  question  in  this 
case  turns.  It  is  to  be  observed  that  throughout 
the  conditions  the  words  "  respective  "  and  "  re- 
spectively" are  used  in  both  branches  of  the 
provinces — those  in  favour  of  the  vendors  and 
those  in  favour  of  the  vendees.  It  appears  to 
me  that  what  has  been  done  here  is  snbstantially 
a  fulfilment  of  all  the  terms  of  that  agreement. 
The  question  arises  in  respect  of  the  twenty-four 
waggons  only,  and  what  has  happened  with  respect 
to  them  is  this :  The  sum  (£  133t.  has  been  paid,  in 
the  first  instance,  according  to  the  contract,  and  tho 
annual  rents  have  been  paid  under  the  fuUowiog  cir- 
cu  mstances.  Up  to  what  took  place  between  the  end 
of  January  and  the  16th  Feb.  1878  they  were  paid 
regularly — or  if  not  regularly,  at  any  rate  the 
irregularity  was  waived ;  and  on  the  day  last  men- 
tioned a  sum  of  money  equal  to  all  the  rent  to 
become  due  in  respect  of  the  twenty-four  waggons 
was  prepaid,  and  sent  by  the  solicitor  for  the  defen- 
dants to  the  solicitor  for  the  plaintiffs.  For  the- 
present  I  assume  that  it  was  accepted.  We>«  dl 
the  other  provisions  of  the  contract  fulfilled  f    I 


Digitized  by 


Google 


ZV4-yel.  XL.,  V.  8.} 


TUJS    LiAW    TJJ&iSa. 


[AiniIS6,  Ua. 


G.F.  Drv.]      The  Lancasqibi  Waggon  Cohpaxy  (LntiTBD)  v.  Nuttall  aso  oihbxs.      [C.P.  Dnr. 


think  they  were.    The  rents  had  been  paid,  bat  it 
ia  said  the  time  had  not  expired.    In  one  sense, 
no  doobt,  it  had  not  expired ;  becanse  the  word 
prepayment  implies  that  the  rent  was  paid  before 
It  was  doe ;  and  I  do  not  mean  to  say  that  this 
qaestion  is  notcapaUeoCiairaixament.  Minds  will 
vary  on  snch  a  question,  tnming  on  the  oonstmc- 
tion  of  a  doonment ;  but  I  think  on  the  whole  that 
the  term  was  fhlfilled  when  the  rents  accrninfc  due 
nnder  it  had  been  paid;  and  I  think  that,  partly 
from  the  words  of  the  proviso  which  I  have  cited, 
and  partly  because  of  the  words  at  the  end  of  it, 
that  the  waggons  shall  become  the  property  of 
the  leasees  "  without  any  farther  payment  whatso- 
ever," to  which  I  drew  attention  in  the  coarse  of 
the  argtunont.    It  seems  to  me  that  these  words 
may  be  need  to  show  that  by  expiration  of  time 
was  meant  the  payment  of  the  rents,  and  I  think 
that  is  the  fiur  construction  of  the  agreement. 
There  is  a  previous  question  on  which  I  will  only 
say  that  these  two  contracts  are  in  my  opinion 
several.    I  draw  that  conclusion  ih>m  the  general 
look    of  the    instrument,    from    the    separate 
reservation  of  rent,  and  tram  the  words  al  the 
provisoes;    and    also    from    the    other  provi- 
sion   as    to   the    n>-taking    possession     of   the 
waggons  br  the  lessors  in  ease  of  nonpayment 
of  rent.    That  can  only  be  a  separate  power — a 
power  of  re-taking  possession  of  the  twenty-four 
waggons,  if  payment  in  respect  of  the  twenty-four 
was  in  arrear,  and  of  the  twenty  if  payment  was 
in  arrear  in  respect  of  the  twenty.     That  appears 
to  me  to  be  a  strong  aisnment  fbr  the  oonstmc- 
tion  I  have  indicated.    Xs  the  other  provision,  it 
seems  to  me  that  it  is  neither  an  unreasonable  nor 
an  improbable  one.    80  much  as  to  the  contract 
itself.    Then  it  appears  to  me  that  it  is  impossible 
to  regard  the  payment  and  receipt  of  this  money 
otherwise  than  upon  the  terms  on  which  it  was 
tendered.    It  is  perfectly  true  that  the  plaintifb 
and  defendants  were  at  issue  on  the  oonstmction 
of  the  contract;  one  party  saving  there  was  a 
separate  contract  as  to  each  of  the  lots  of  waggons, 
and  the  «>ther  party  denying  it.    But  on  the  16th 
Feb.  it  appears  that  249(.  was  sent  by  a  clerk,  with 
a  letter  clearly  specifying  the  terms  on  which  alone 
that  2492.  was  sent,  and  rarther  telling  the  plaint-fls 
that  if  they  do  not  take  it,  and  send  bade  the  proper 
transfer  to  confirm  the  transaction  between  the 
two  sets  of  defendants,  they  will  be  held  answer- 
able.   ISo  donbt  these  terms  were  in  opfiosition 
to  the  contention  of  the  other  side.    It  was  in  one 
sense  a  hostile  letter,  but  it  was  in  that  way  that 
the  24SI  was  sent.    Then,  what  does  the  plamtiSs' 
secretary  do  P     He  says  he  will  not  take  it,  and 
requests  the  clerk  who  brought  it  to  take  it  bank. 
The  clerk  refuses,  and  leaves  the  money  and  the 
letter;  and  the  case  goes  on  to  say  that  the  plain- 
tiffs' secretary  "retained  the  same,  and  entered 
the  same  in  the  plaintiffs'  ledger  as  a  payment 
made  generally  on  account  of  rent  Mling  due 
nnder  the  said  agreement ;"  and  that  he  did  this 
without  giving  any  farther  notice  or  receipt  to  the 
defendants.    I  entertain  a  confident  opinion  that 
this  falls  within  the  decisions  that  have  held  that 
when  a  payment  has  been  made  by  a  debtor  to  a 
creditor,  there  being  two  debts,  the  rule  tolvitur 
in  mooU)  tohentU  applies.    It  is  to  be  noticed  that 
in  oases  where  there  are  two  debts,  the  judgment 
of  Crompton,  J.  in  Croft  v.  Lumley  {ubi  sup.)  does 
not  dissent   from    that  of   the  majority  of  the 
jadgee;  so  that  they  all  concurred  in  a  proposi- 


tion that  woald  cover  this  case^  there  being  tao 
heads  of  debt,  and  the  2491.  being  sent  in  respect 
of  one  of  these  heads  and  not  of  tibe  other.  If 
the  money  was  kept,  it  was  kept  on  those  terms 
on  which  it  was  sent,  and  on  no  others.  It  was 
contended  that  the  plaintiffs  had  a  right  to  keep 
it,  and  set  it  off  against  the  general  aocoaot,  b«k 
I  cannot  take  that  view.  Our  judgment  must  be 
for  the  defendants. 

Demhak,  J.— I  am  of  the  same  opinion.    With 
regard  to  the  agreement  itself,   althonKh  in  its 
commencement  it  is  one  agreement  renting  to 
two  sets  of  waggons,  yet  in  the  latter  part  all  its 
provisions  are  wholly  separate,   and  are  so  in- 
tended to  be  by  the  agreement  itself.    The  clauses 
which  the  Lora  Chief  Justice  has  commented  on 
relating  to  the  re-taking  by  the  lessors  on  debuilt 
in  the  payment  is  consistent  only  with  this  oon- 
stmction ;    and    the  recurrence    throngfaoat  of 
the    word    "  respedave  "*   seems  to  me    to  Vead 
irresistibly  to  the  oonclnsion    that    the    parties 
meant  to  deal  with  the  sets  of  waggons  separately. 
Then  comes  the  clause  which  ia  more  material  to 
the  present  case — the  proviso  that  the  waggons 
shall  become  the  property  of  the  lessees  undsr 
certain  circumstances.    I  mast  own  that  the  oon- 
struction  of  this  clause  does  not  appear  to  me  10 
certainly  in  favour  of  the  defendants  as  does  ths 
general  coustraction  of  the  agreement.     The  diffi- 
calty  appears  to  me  to  be  that  the  defendants 
are  not  nrought  into  possession  of  the  waggons 
except  at  the  expiration  of  the  respective  terms, 
and  after  payment  of  the  rent.    Ic  is  not  an  un- 
reasonable contention  that  until  the  expinuion  at 
the  three  years  this  condition  cannot  be  said  ta 
be  fulfilled,  but  I  do  not  by  any  means  aav  that  I 
dissent  from   the  view  which   the   Lord   Cbisf 
Jastice  has  taken  of  the  clause,  taking  it  togsther 
with  the  other    provision    as    to    re-taking  and 
forfeiture.    Even,  however,  supposing  that  that 
should  not  be  the  true  construction  of  the  agree- 
ment, there  are  two  other  answers  of  which  ths 
defendants  can  avail  themsnives.    One  is  this— 
that  even  supposing  that  the  expiration  of  (fcs 
term  were  necessary,  still,  where  the  whole  of  ths 
money  which  is  due  to  the  plaintiffs  upon  tkesa 
tvaggons  has    been    paid,    and  where    the  pre- 
visions as  to  the  twenty  and  twenty-four  waggoas 
are  separate  and  distinct  in  their  nature,  it  would 
follow  that  even  if  the  plaintiffb  ooold  recover,  ths 
damages  to  which  they  would  be  entitled  woaU 
be  nominal,  and  they  would  not  get  their  costs. 
But  beyond  that,  I  think  it  does  not  lie  in  the 
mouths  of  the  plaintiffs  to  say  that  &ey  ha«« 
a  right  to  sne  the  defendants,  because  it  wonU, 
in  my  opinion,  be  ineqaitable,  after  receiving  pre* 
payment  for  the    wt^gg>ons,  that    the    plaintiffs 
should  sue  for  waggons  in  which  they  have  really 
no  farther  interest ;  and  that  defence  is  practically 
set  up  on  the  pleadings.    That  leaves  only  tM 
question  whether  this  paymect  was  tendered  nd 
accepted  on  behalf  of  the  defendants  and  plaintiff* 
respectively  as  the  amount  due  in  respect  of  theas 
waggons.      I  think,  from    the   conduct    of  ths 
plamtiffs'  agent,  that  he  did  not  intend  to  rqeet 
that  payment ;  but  that  his  action  in  following 
the  man  to  the  door,  and  requesting  him  to  talc* 
the  money  back,  is  more  than  oounterbalaneed  ^ 
the  fact  of  his  taking  it  up  from  the  table  asi 
afterwards  entering  it  in  the  plaintiffs'  books  as 
a  payment  iu  the  sense  for  which  they  contends'- 
.  I  thmk  he  had  no  right  to  do  that,  and  the  {MT 
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Best  mwA  thererore  be  taken  as  a  good  payment 
k  respect  of  the  twenty-four  waggons.  On  every 
noond,  therefore,  the  plaintiSa  are  disentitled  to 
me.  Judgmtnifor  the  defei^dantB. 

SdicitOTS  for  the  plaintifCs,  Shaw  and  TremeUen, 
far  P.  and  T.  Waiton,  Bury. 

SolioitorB  for  the  defendaDta,  GunUffe,  Beau- 
ttmt,  and  Dtaemport,  fer  Darbithare  and  Tatham, 
Ihnchester. 

ROBATK,  DIVOaCE.   AKB   ADMIEALTY 
DIVISION. 
ADMIBALTT  BUSINESS. 
Miureh  18  and  .^pril  7. 
(Beiore  Sir  &.   Phillexoxi.) 
Thb  Maxu.  (a) 
JVM<te»—  DUeovery —  Saloage —  Tender    and   ad- 
mutien  of  ttaiement  of  daim — Beply — Amend- 


A  fittbU^  in  a  evUtage  aetion  m  fh»  Admiraiiy 

Dimmmk,  in  wikick  the  dtfendami*  aimii  tte  aUt- 

aa&Mt  t»  ihe  ttatmmeni  of  oiaim,  and  temier  a 

mm  ta  wdi^actton,  it  ntvertkeleee  entiUed  to 

ilucaMry  and  intpeelion  of  doeumente,   but  at 

iie  Mm  riek  eaid  eoel  if  eueh  diecovery  and  in- 

epeelian  tkould  be  held  at  the  hearing  to  have 

iem  unneeeesary. 

Omire,  ii  a  reply  neeeetary  in  a  ealvage   aelion 

I      viera  &e  amly  defenee  ie  admiegion  of  theplain- 

'      ajfi'  fade  and  tender  of  a  aum  in  tatiifaetion 

I      wlueh  ie  rejected  by  (he  plnirUiff? 

leoM  gioen  to  reply,  and  daim  amended  before 

I  Ttewaaanactionbrongfatby  WilliBmBronmand 
i  ttirtf«x  others,  beachmon  of  Falling,  Norfolk, 
:  ^piagt  the  BnsaiMi  barqne  Maria,  to  recover  mJ- 
'■■  Hffi  rawmrd  fm-  aeryieeg  rendered  to  the  Maria  off 
!   AeooMtofNorfdk. 

The  action  ma  eommenoed  on  the  18th  Jan. 
I  K79,  aad  the  pluntafb  delivvrad  tlMir  Btatemnut 
I  M  claim  on  the  6th  Feb.  1879.  and  tbereiqton  ob- 
^  tmed  an  order  for  discovery  of  defendants'  doon- 
I   Mots.     The  defiMtdants  on  the  15th  Feb.  1879 

fled  an  affidavit  of  disoovery,  disclostng  the  lug  of 
!  tke  JTario,  Mid  the  protest  of  her  master  and  orew, 
i  aid  nothing  else.  The  plain  tiffs  thereupon  on  the 
;  IMi  Feb.  1879  gave  notice,  under  Order  XXXI., 
I  r.  14,  to  inspect  the  said  documents.  On  the  28th 
[   lUk  1879  Uie  defendants  delivered  their  statement 

•f  defence,  in  which  they  alleged  as  follows  : 
Tt>aef«ndaiits  on  tiie  28th  Feb.  1879  paid  into  oonrt 

■i  hilmud  i»  the  plaintiifB  for  thab  mi  rinse  the  som 
:  d  sot.,  and  offend  to  pay  the  ooets ;  and  they  snboit 
:    ttst  sDoh  aaiB  waa  Bvfficiant,  and  thej  admit  that  the 

Mmwti  on  the  itatement  of  claim  an  sobstantially 

talk  sad  do  not  pot  the  ^aintUf  B  to  pcoot  theraof . 

Ibe  tender  was  rejected  by  the  plaintiffs. 

On  the  8th  March  the  plaintiffs  inspected  the 
■id  log  and  protest,  and  then  also  saw  certain 
MBTeye  which  had  been  held  on  the  Maria  after 
^e  lerrices ;  these  snrveys  had  not  been  men- 
tined  in  any  affidavit  of  discorerjr;  bat  the 
defendants  rerased  to  allow  the  plaintiffs  to  have 
copies  of  any  of  the  docnments  upon  the  ground 
Ait  all  Uie  facts  stated  by  the  plaintiffs  in  their 
■Mement  of  claim  being  admitted  such  copies 
Were  mmecessaiy.  The  plaintiffs  therenpon  took 
wrt  a  summons  calling  upon  the  defendants  to 

WlmtleatyJ.  P.  Amomau.  mai  T.  W.  Kuna,  Eeqs., 


show  cause  why  they  should  not  be  allowed  to 
make  copies  of  the  log  and  protest,  and  why  the 
defendants  shoold  not  make  a  farther  and  Mtter 
affidavit  of  documents. 

March  18. — The  sammons  came  ou  for  hearing 
before  the  Judge  in  Oonrt. 

/.  P.  AspinalL,  for  the  plaintiffs,  contended  that 
the  defendants  were  boand  to  disclose  all  dooa- 
menta,  and  to  allow  copies  thereof  to  be  taken : 
Order  XXL,  rr.  12  and  li.  The  fact  of  the  defea> 
dants  having  admitted  the  plaintiffs'  facts  as 
alleged  makes  no  di£Eerenoe,  as  a|)oa  the  docu- 
ments when  disclosed,  new  bets  might  be  ascer* 
tained,  which  would  enable  tifae  plaintiffs  to  amend 
their  statement  of  claim  witnoat  leave  before 
reply:  (Order  XXYl.,  r.  2.) 

E.  C.  Clarkeon  for  the  defendants. — ^The  facts 
being  admitted,  there  can  be  no  necessity  for 
copies  of  doou  menta,  or  for  further  disooveiy.  The 
plaintiffs  knew  .their  own  case,  and  ooght  not  to  be 
allowed  to  better  it  by  means  of  defendants' 
documents. 

J.  P.  Aspinall  in  reply. 

Sir  B.  FaiLLiuoKE. — ^I  most  make  the  order  as 
asked  for  by  the  plaintifib,  bat  it  seems  to  me  to 
be  an  oppressive  proceeding,  and  I  shall  direct  the 
defendants  to  file  a  farther  and  batter  affidavit  of 
discovery,  and  to  allow  the  plaintiffs  to  take  oopies 
and  translations  of  the  documents,  bat  at  plain- 
tiffs' own  risk  as  to  costs  should  such  translatioDS 
and  copies  be  dedded  at  the  trial  to  be  un- 
necessary. 

The  plaintiffs  did  not  get  inspection  and  copies 
of  any  of  the  said  documents  under  this  order 
until  the  19th  March,  and  then  not  of  all  men- 
tioned, and  were  unable  to  do  so  until  after  the 
time  for  nplying  (21at  March  1879)  had  expired. 
The  plaintiffs  took  out  a  summons,  retamable  on 
the  ^th  Mwrch  1879,  before  the  renatrar,  for  leave 
to  deliver  reply,  notwithstanding  uie  time  had  ex- 
pired. This  summons  the  defendants  opposed 
upon  the  ground  that  there  waa  no  defence,  and 
hence  no  reply  was  necessary,  and  upon  their 
application,  the  registrar  referred  the  matter  to 
the  jodge,  and  it  came  on  before  him  in  chambers 
on  the  let  AprU  1879 ;  the  jndge  then  gave  the 
plaintiffs  leave  to  join  issue,  but  ezpressed  an 
opinion  that  as  there  had  been  a  rejeotion  of  the 
tender,  such  joinder  of  issue  waa  unnecessary. 

The  plaintiffs  thereupon  on  the  Ist  April,  nnder 
Order  XXVIL,  r.  2,  delivered  an  amended  state- 
ment of  claim  (before  the  time  limited  for 
reply  and  before  replying),  and  on  the  following 
day  delivered  their  repfy,  .merely  joining  issue 
upon  the  defence. 

April  7. — The  action  came  on  for  bearing,  and  the 
judge  awarded  4001.  to  the  salvors,  and  costs. 

ClarkMon,  for  the  defendants,  applied  for  the 
costs  of  the  discovery  after  the  defendants  had 
admitted  their  liability  and  paid  into  oonrt,  point- 
ing ont  that  the  amendments  on  the  statement  of 
claim,  founded  upon  such  discovery,  did  not  mate- 
rially strengthen  the  plaintiffs'  case. 

J.  P.  AepinaU,  for  the  plaintiffs,  opposed  the 
application  upon  the  ground  that  as  a  matter  of 
principle  the  plaintiffs  were  entitled  to  inspection, 
and  it  was  impossible  for  them  to  determine 
whether  an  amendment  was  neoessaiy  or  not  until 
they  had  had  disooveiy. 
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Sir  R.  Phuijhobjs. — ^A^thoat  laying  down  any 
general  mie  as  to  the  ooata  of  discoTery  in  auon 
cases,  I  rule  that  here  the  discovery  was  unneces- 
sary, and  I  give  the  defendants  the  costs  incidental 
to  all  discovery  after  defence. 

Solicitor  for  the  plaintifFs,  B.  C.  Goote, 
Solicitors  for  the  defendants,  Tho*.  Ooop&r  and 
Oo.  

COUBT    or    BAnCBinPTCT. 

(Before  the  Chikf  Judge.) 

Monday,  JlarehU. 

E»  parte  IIonkhovbe  ;  Be  Ward,  (a) 

Liquidation— Dehtore  Aid  1869  (32  &  33  Fte<,  e.  62). 

««.  11, 16. 
Tht  ofipiUeaiion  of  the  trvet«e  in  a  liquidaiion  under 
eeet.  16  ofOis  Bebtor*  Act  1869,/>r  an  order  to  pro- 
teeute  the  liquidating  debtor  /or  frauduienUy  re- 
moving hit  property,  ought  not   to  he  routed 
merely  upon  the  grotmd  that  the  truttee  ha$  re- 
covered  the  property  *o  removed. 
This  was  an  appeal  from  the  decision  of  the  judge 
of  the  Countv  Court  of  Westmoreland,  holden  at 
Kirby  Kendal,  refusing  to  order  the  trustee  to  pro- 
secute the  debtor  for  offences  committed  under  the 
Debtors  Act  1869. 

William  Ward,  the  debtor,  who  had  carried  on 
business  as  a  bnilder  and  joiner  at  Kendal,  in 
Westmoreland,  on  the  6th  and  15th  July  1878, 
being  then  hopelessly  insolvent,  sent  away  goods 
to  the  value  of  -tbl.,  and  which  were  necessary  for 
the  carrying  on  of  his  business,  in  part  payment  of 
an  alleged  debt  of  300Z.  owing  to  his  brother. 
Abont  the  same  time,  that  bein^  within  four 
months  of  the  presentation  of  his  petition,  he 
removed  a  part  of  his  furniture  from  his  house  at 
Kendal.  The  trustee  also  charged  him  with 
having  mutilated  his  books  and  made  false  entries 
therein,  within  the  previsions  of  the  Debtors  Act 
1869,  8. 11,  chiuses  9  and  10. 

The  debtor  filed  his  petition  on  the  20th  July 
1878,  and  at  the  first  meeting  Mr.  Monkhouse  was 
appointed  trustee  with  a  committee  of  inspection. 
The  trustee  having  discovered  these  defalcations, 
snbseqneutly  recovered  the  whole  of  the  furniture 
and  other  property  which  had  been  removed.  The 
brother  did  not  tender  any  proof  in  respect  of  his 
alleged  debt. 

IJnder  the  above  circumstances  the  trustee 
applied  to  the  court  under  sect.  16  of  the  Debtors 
Act  1869  for  an  order  to  prosecute  the  debtor  for 
offences  committed  under  the  11th  section  of  that 
Act.  The  learned  judge  refused  the  order  upon 
the  ground  that  the  property  which  had  been  re- 
moved had  been  recovered,  and  that  the  trustee  by 
receiving  the  property  back  had  condoned  the 
criminal  acts. 
The  trustee  appealed. 

E.  C.  Willis,  on  behalf  of  the  appellant,  cited 

£c  j)arU  Maridm,  Re  Maridtn,  39  h.  T.  Bep.  N.  S. 

700 ;  L.  Eep.  2  Ch.  Div.  786. 

The  Chief  Judge  expressed  his  opinion  that  the 

restoration  of  the  property  could  nof  in  any  way 

affect  the  criminal  liability  of  the  debtor,  and  that 

the  order  to  prosecute  ought  to  have  been  made 

upon  the  report  of   the  trustee  then  before  the 

court.    The  order  of  the  court  below  most  be  dis- 

(a)  Seported  by  A.  A.  DoBU,  Eiq.,  Butiater^it-Law. 


charged,  and  leave  be  given  to  the  appellant  to  pro- 
secute the  debtor. 

Appeal  aUoteed. 
Solicitor :  8yke«,  for  Wateon,  KendaL 


Monday,  Feb.  10. 
Ex  parte  Cochrabe  ;  Be  Cross. 
Ex  parte  Fatve  ;  Be  Cross,  (a) 

Bill  of  tale — Unregittered— Prior  act  of  bankruptey 
■ — No    notice    of—Pottetiion  taken — Adjudiea' 
tion  —  Protected  trantaetion  —  Banhruptey  Act 
1869, ».  95. 
A  farmer,  teho  had  executed  a  bill  of  tale  of  oK 
hit  property  and  effeeit  in  favour  of  A.  to  «eeuf» 
an  existing  debt,  tubtequently  executed  a  n'milar 
biU    of  tale   in  favour  of    B.    to    teeure   an 
advance  made  at  the  time.    Neither  of  thett  hiUt 
of  tale  wot  regittered.    B.,  who  had  no  notice 
of  the  prior  hill  of  tale,  took  potteition  of  part  oj 
the  property  eomprited  in  hit  teeurity,  and  tkt 
mroperty  taken  teat  aflerwardt  told.    The  grantor 
having  been  lubtequently  adjudicated  baiuerapt. 
Held,  that  the  hiH  of  tale  to  A.  viat  void  at  an  act 
of  bankruptcy,  hut  that  B.'t  tecuriiy  toot  a  pro- 
tecled  tranttietion  within  teet.  95  of  the  Bank- 
ruptcy Act  1869,  at  againtt  the  truttee  appointed 
under  the  bankruptcy. 
Thxse  were  two  appeals  from  an  order  of  the 
registrar  of  the  County  Court  of  Herefordshire 
an^  Shropshire  holden  at  Shrewsbury,  made  the 
21st  Dec.  1878 ;  and  both  being  appeals  from  the 
same  order  they  were  heard  at  the  same  time. 

John  Cross,  the  bankrupt,  who  was  a  tenant 
farmer  at  Belton,  in  Shropshire,  on  the  29& 
Deo.  1877,  ezeouted  in  Ikvoor  of  Q«Drge  Payne  » 
bill  of  sale  of  all  his  forming  stock,  growing  crops, 
fomitare,  and  effects,  to  secure  the  repayment  of 
a  prior  advance  of  300?.,  and  a  fartiier  snm  of 
221. 10«.  charged  by  way  of  premium. 

On  the  &d  May  1878  Cross  executed  ii> 
favour  of  Payne  a  second  bill  of  sale  which  re- 
sembled the  former  bill  of  sale  in  all  respects, 
and  was,  in  fact,  snbstitated  for  it. 

On  the  3rd  May  1878  Gross  executed  in 
favour  of  Alexander  Sergeant  Cochrane  a  bill  of 
sale  of  all  his  farmiog  stock,  g^wing  crops,  stock, 
and  effects,  to  secure  the  repayment  of  3002.  then 
advanced,  and  a  further  sum  of  751.  by  way  of 
premium,  making  together  the  full  sum  of  375L 
with  interest  upon  that  amount. 
These  bills  of  sale  were  not  registered. 
Cro93  remained  in  possession  down  to  the- 
20th  Aug.  1878,  when  Cochrane  took  possession, 
of  the  stock  and  effects  upon  the  farm ;  and  on 
the  23rd,  Payne  also  entered  into  possession. 

On  the  26th  Aug.  1878  Cross  filed  a  petitioa 
for  liquidation,  and  on  the  19th  Sept.  1878  a 
petition  in  bankruptcy  was  presented,  the  act  of 
bankruptcy  relied  upon  being  the  filing  of  the 
liquidation  petition. 

On  the  Ist  Oct.  Cross  was  adjudicated  bank- 
rupt, and  at  the  first  meeting  Charles  John 
Harriss  was  appointed  tmstee. 

Between  the  30th  Aug.  and  the  4th  Oct.  1878, 
the  growing  crops,  stock,  and  effects  upon  the 
farm  were  sold  by  auction  under  the  joint  in- 
structions of  Payne  and  Cochrane,  and  realised 
the  snm  of  508Z.  4<.  lOd.    Of  this  sum  3221.  St.6d. 

(a)  B«ported  by  A.  A.  Doau,  Eaq.,  B*iTiit«MitXtw. 
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Ex  parte  Ditton;  Be  Woods. 


[Ct.  ofApp.  , 


rapreaented  the  proceeds  of  the  sale  of  the 
growing  crops.  The  tmatee  thereupon  applied 
to  (he  County  Court  for  an  order  directing  the 
auctioneer  to  pay  to  him  the  sum  of  5081.  4s.  \0d. 
realised  by  tne  sale,  whereupon  the  registrar, 
acting  under  his  delegated  authority,  made  the 
order  aooordinctly,  holding  that  the  execution  of 
the  bill  of  sale  of  the  2nd  May  1878  was  an  act  of 
faankmptcy,  to  which  the  title  of  the  trustee 
related  back,  and  also  that  the  bill  of  sale  to 
Cochrane  was  void  as  against  the  trustee,  the  pro- 
per^ comprised  in  each  having  been  in  the  pos- 
aeeaion  of  the  bankrupt  at  the  commencement  of 
the  bankraptcy. 

From  this  order  both  Cochrane  and  Payne 
appealed. 

Cochiaae,  by  his  appeal,  asked  that  the  order  of 
the  Gonnty  Court  mignt  be  discharged  or  varied, 
and  that  tne  auctioneer  might  be  directed  to  pay 
to  Um  the  sum  of  3222.  8<.  6d.  as  representing  the 
proceeds  arising  from  the  sale  or  the  growing 
crope. 

Bayne,  hj  his  appeal,  asked  that  the  auctioneer 
might  be  directed  to  pay  to  him  so  much  of  the 
aaid  sum  of  508L  4s.  10a.  as  he  might  be  entitled 
to  under  hia  security. 

Wisulow,  Q.C.  and  Bohson,  for  Cochrane,  con- 
tended that  Payne's  bill  of  sale  of  the  2nd  May 
was  an  act  of  bankruptcy  to  which  the  title 
of  the  trustee  related  back,  and  therefore  that 
Pftyne  was  not  entitled  to  any  portion  of  the 
fond  in  hand.  They  further  contended  that 
Codirane  was  entitled  to  so  much  of  the  fund  as 
would  satisfy  his  debt,  inasmuch  as  his  bill 
of  sale  was  a  valid  security  as  against  the 
tmstee.  The  transaction  between  their  client  and 
Uie  bankrupt  was  a  bond  fide  transactien,  and 
possession  was  taken  prior  to  the  order  of  adjudi- 
cation without  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt.  They  referred  to 
the  Bankruptcy  Act  1869,  sects.  93-95,  and  cited 

Sx  parts  Hoare ;  Re  Walton,  29  L.  T.  Bep.  N.  S. 
140 ;  L.  Bep.  16  Eq.  fl25  ; 

Bt  parts  Lsman ;  Re  Barraud,  35  L.  T.  Bep.  N.  S. 
422;  L.  Bep.  4  Ch.  Diy.  23. 
Aft  any  rate  Cochrane  was  entitled  to  so  much 
of  the  f  nnd  as  represented  the  proceeds  of  sale  of 
the  growing  crops,  as  these  were  not  in  any  way 
affected  by  the  Bills  of  Sale  Act  1854 : 

fronton  v.  Qriffiths,  86  L.  T.  Bep.  N.  S.  4 ;  L.  Bep. 
2  C.  P.  Div.  12. 

FMay  Knight,  for  Payne,  contended  that  Ooch- 
rane's  daim  to  the  fund  was  not  superior  to  that  of 
his  client.  The  adjudication  was  founded  upon 
tiie  filing  of  a  liquidation  petition  by  the  bank- 
mpt,  and  notnpon  the  execution  of  the  bill  of  sale 
of  the  2nd  May.  Cochrane,  by  seizing  the  goods 
befon  his  client  had  taken  possession,  did  not 
thereby  obtain  priority  over  him.     He  cited 

Sa  forts  AOsn;  Be  MiddleUm,  L.  Bep.  11  Eq.  209. 

De  Oex,  Q.C.  and  Bedman  appeared  for  the  tms- 
tee.— ^They  contended  that  Payne's  bill  of  sale 
was  void  as  agtunst  the  trustee  as  an  act  of  bank- 
ruptcy {Ex  parte  Stevens;  Be  Stevens,  L.  Eep. 
20  Eq.  786)  to  which  the  trustee's  title  related 
back.  Cochrane  beinga  subsequent  incumbrancer 
oould  take  nothing.  His  bill  of  sale,  being  made 
void  by  the  Bills  of  Sale  Act,  was  not  within  the 
protecting  clauses  of  the  Bankruptcy  Act  1869. 
They  referred  to 

Sx  parte  Atiieater  ;  Re  Turner,  35  L.  T.  Bep.  N.  S. 
917 ;  L.  Bep.  5  Ch.  Dir.  271 

VoL  XL,  »,  S.,  1016. 


Winslow,  Q.C.  in  reply. — The  ratio  deeidend:* 
in  Ex  parte  Atiieater  did  not  apply  to  this  case, 
as  Cochrane's  bill  of  sale  was  given  after  the  act 
of  bankruptcy,  whereas  in  that  case  both  bills  of 
sale  were  given  previously.  He  also  referred  to 
Ramsden  r.  iMpton,  29  L.  T.  Bep.  N.  S.  510 ;  L.  Bep. 
9  Q.  B.  17. 

The  CmsF  Judos. — In  this  case  the  two  appeals 
have  been  heard  together,  and  have  not  Deen 
improperly  so  treated.  The  second  bill  of  sale 
given  to  Mr.  Payne  on  the  2nd  May  was  as  a 
matter  of  contract  between  the  parties  given  for 
the  purpose  of  neutralising  the  first.  That  second 
bill  of  sale  was  an  assignment  of  the  whole  of  the 
debtor's  property,  and  therefore  I  need  hardly 
say,  was  an  act  of  bankruptcy.  An  adjudica- 
tion in  bankraptcy  was  subsequently  made 
under  which  the  title  of  the  tmstee  related 
back  to  that  second  bill  of  sale.  Mr.  Payne's 
securities  are,  therefore,  gone  and  his  appeal 
must  bQ  dismissed  with  costs.  Mr.  Cochrane's 
case  is  that  he  advanced  his  money  bond  fide 
between  the  date  of  the  act  of  bankruptcy  and 
the  date  dE  the  order  of  adjudication,  and  that 
his  claim  should  be  allowed  at  any  rate  to  the 
extent  of  the  proceeds  of  the  sale  of  the  grow- 
ing crops,  since  they  are  not  within  the  Bills 
of  Sale  Act  1854.  In  my  opinion  this  claim  must 
be  allowed,  as  must  also  his  claim  with  regard  to 
the  proceeds  of  the  sale  of  the  chattels  comprised 
in  his  security  which  are  within  the  Bills  of  Sale 
Act.  Mr.  Cochrane  had  taken  possession  of  the 
property  before  the  order  of  adjudication  was 
made,  and  such  a  case  as  this  is,  in  my  opinion, 
entirely  covered  by  sect.  95,  the  protecting  clause 
of  the  Bankruptcy  Act.  The  osder  of  the  court 
below  must  therefore,  so  far  as  it  concerns  Mr. 
Cochrane,  be  discharged  with  costs.  An  account 
must  be  token  of  what  is  due  to  him  for  principal, 
interest,  and  costs,  and  the  amount  so  found  due, 
together  with  the  costs  of  this  appeal,  will  have 
to  be  paid  ont  of  the  proceeds  arising  from  the 
sale.  Order  aceordingly. 

Solicitors:  /.  I.  Irmng;  T.  H.  Jones;  Olarke, 
Woodeoek,  and  ByUmd,  for  0.  Chandler,  Shrews- 
bury. 

Supreme  Cotart  of  littete, 

— » 

COURT   OF   APPEAL. 

SITTINGS  AT  LINCOIjN'S  INN. 
Thnrsdaiy,  Feb.  20. 
(Before  James,  Bbktt,  and  Cotton,  L.JJ.) 
Ex  parte  DmoK;  Be  Woods,  (a) 
Practice  — Appeal  —  Loau   standi  — "  Per«o»    ag- 
grieved" by  order — Alleged  creditor — Bankruptcy 
Act  1869, «.  71. 
The  Comptroller  in  Bankruptcy  reported  to  the  court, 
under  the  provisions  of  the  57th  section  of  the 
Bankruptcy  Act  1869,  that  in  his  opinion  the 
trustee  in  bankruptcy  had  been  guilty  of  neglect 
wAteft  had  resttUed  tn  a  loss  of  40001  to  the 
estate,  and  applied  to  the  cowl  for  an  order  that 
tiie  trustee  should  pay  that  amount  to  the  credit 
of  the  estate.    The  court  having  refused  the  appli- 
cation, the  comptroller  did  not  appeal,  biU  an 


(a)  Beportad  bj  H.  Fail,  Esq.,  tiurtatw^rtrlaw. 
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Ex  parte  Dittos;  Be  Woods. 


[Ci.  or  An. 


appeal  was  presented  hy  a  person  who  had 
tendered  no  proof  in  the  beuueruptey,  Itii  who 
described  himMJf  in  the  tutiee  of  appeal  as  a 
creditor  under  the  banbrimtey  and  a  person 
cu/grieved  by  the  order  appetuedfirom  : 
Hdd,  that  the  appMasU  had  no  loous  standi, 
maemiteh  as  he  had  n<A  proved  hi*  aUeged  debt 
in  the  mode  preser^d  by  the  Act  and  rules. 

This  was  an  appeal  from  a  deciaion  of  'Mr.  Begis- 
ttar  Hazlitt  sitting  as  Chief  Jodge  in  Bank- 
ruptcy. 

The  Comptroller  in  Bankruptcy  reported  to  the 
court,  under  the  provisions  of  the  57th  section  of 
the  Bankruptcy  Act  1869,  that  in  his  opinion  the 
trustee  in  the  bankruptcy  of  Woods  had  been 
gniltgr  of  a  misfeasance,  neglect  or  omission, 
which  had  resulted  in  a  loss  of  4000Z.  to  the  estate, 
and  applied  to  the  court  for  an  order  that  the 
trtbtea  should  pay  40001.  to  the  credit  of  the 
estate. 

The  registrar  refused  this  application. 

The  comptmller  did  not  appeal  from  this  deci- 
aion,  but  an  appeal  was  presented  by  one  Ditton 
who,  in  his  notice  of  appeal,  described  him;<elf  as 
"  a  creditor  under  the  bankruptcy,"  and  "  a  person 
t^nrieved  b^  the  order  appeafod  from." 
HDitton  claimed  to  be  an  equitable  mortgagee  by 
deposit  oi  a  lease  belonging  to  the  bankrupt. 
Soon  after  the  adjudication  was  made,  he  filed  a 
bill  in  the  Court  of  Chancery  to  enforce  his  alleged 
Security,  but  an  order  was  made  in  the  Court  of 
Bankruptcy  restraining  his  proceedings  on  the 
terms  of  the  trustee  in  the  bankruptcy  paying 
into  court  a  sum  sufficient  to  meet  his  alleged 
claim :  (See  24  L.  T.  Bep.  IT.  S.  109 ;  L.  Bep.  1 
Ch.  Diy.  557.)  The  money  was  never  paid  into 
court,  but  negdtiationa  took  place  between  the 
trustee  and  Ditton,  with  the  view  of  enabling  the 
trustee  to  complete  a  contract  into  which  he  had 
entered  for  the  sale  of  the  lease.  These  negotia- 
tions resulted  in  nothing,  and  ultimately  the 
trustee,  with  the  leave  of  the  court,  given  in  spite 
of  Ditton's  opposition,  disclaimed  the  lease :  (See 
L.  Bep.  3  Ch.  Div.  459). 

At  the  time  when  the  comptroller's  application 
was  made  to  the  court,  the  bankruptcy  had  been 
pending  for  three  years,  but  Ditton  had  never 
tendered  any  proof  of  his  alleged  debt  in  the 
bankruptcy. 

Sir  Eenrg  Jadieon,  Q.C.  and  Lumiley  Smith,  for 
the  appellant.  —  The  appellant  is  a  "person 
aggrieved"  by  the  regisfarar's  order  withm  the 
meaning  of  the  7lBt  section  of  the  Bankruptcy 
Act  1869.  He  held  a  security  on  a  lease  for  a  debt 
due  to  him  from  the  bankrupt,  and  by  disclaiming 
the  lease  the  trustee  deprived  him  of  his  security. 
Though  he  has  never  proved,  be  is  a  creditor  of 
the  bankrupt's  estate.  There  is  nothing  in  the 
Act  or  raise  to  show  that  a  creditor  is  a  creditor 
who  has  proved.  His  bill  to  enforce  his  security 
was  restrained  on  the  ground  that  he  would  have 
his  remedy  in  bankruptcy.    They  cited 

Sx  parte  TTioday,  Se  SlUt,  34  L.  T.  Bep.  IT.  S.  281 ; 

L.  Bep.  2  Ch.  Div.  228 ; 
Jb  vorfa  Leaned,  Se  FtxHds,  39  L.  T.  Bep.  "S.  S. 
5&;  L. Bep.  10 Ch.  DiT.  8. 

Winslow,  Q.O.  and  Bighorn,  for  tiiie  tonstee, 
w«re  not  called  upon. 
JVnZoEjr  Knighi,  for  the  oomptrallar. 

JiUES,  L.  J. — I  am  of  opinion  that  the  appellant 
in  this  case  has  no  Zoctu  standi.    There  must  be 


some  limit  to  the  persons  who  can  appeal  from 
orders  made  in  bankruptcy.  It  is  not  everr 
person  who  says,  "  I  can  put  myself  in  the  posi. 
tion  of  a  creditor,"  who  has  the  right  to  apped. 
The  only  ground  for  an  appeal  here  is  that  the 
bankrupt's  estate  ought  to  tra  increased  by  4000L 
for  the  benefit  of  the  creditors.  The  appeOsnt 
says  that  he  can  put  himself  in  the  position  of  • 
creditor.  He  has  not  pursued  the  mode  prescribed 
by  the  Act  and  rules  for  proving  that  he  is  • 
creditor.  He  is  nothing  more  than  a  person  who  i 
could  tender  a  proof,  which  might  either  be  ad- 
mitted or  rejected,  and  if  rejected  by  the  tmiUe, 
he  might  appeal  to  the  court.  But  he  has  not 
such  an  interest  in  the  assets  as  to  entitle  him  to 
appeal  from  the  order  from  which  he  has  pre- 
sented this  appeal.  His  case  only  g^oes  to  gbeir 
that  he  is  aggrieved  by  another  order  made  ia  ttw 
proceedings.  Things  done  so  &r  back  us  1878 
must  be  tiucen  to  have  been  rightly  done,  iHid  laai 
of  opinion  that  there  has  been  so  much  delay  on  the 
appellant's  part  that  he  is  not  entitled  to  have  the 
hearing  of  the  appeal  adjourned  so  as  to- give  him 
an  (^portunity  of  tendering  a  proof.  Be  hss 
never  made  aa  affidavit  of  his  delM.  There  was  a 
contention  about  it,  and  perha]M  he  is  not  really  a 
creditor.  At  all  events  litigation  has  been  going 
on  between  him  and  the  bankrupt's  estate  siaoe 
1875,  and  he  haa  never  taken  those  atepe  to  pram 
his  debt  which  would  have  given  hm  a  loees 
standi  to  appeal.  The  appeal  must  tfaeirfure  be 
dismissed  with  ooeta. 

Basrc,  LJ. — We  cannot  entertain  this  appeal 
unless  the  appellant  is  entitled  to  be  treated  aa  » 
creditor.  He  says  that  former  orders  of  tbe  eonit 
have  recognised  him  as  such,  and  he  awears  that 
he  is  one.  But  that  ia  not  enough  to  entitle  tlie 
court  to,  treat  him  as  such.  The  Act  of  Flsrfiip 
ment  ha«  pointed  out  the  mode  in  whidi  he  is  to 
establish  his  right  as  a  creditor,  and  until  he  has 
done  so  I  am  of  opinion  that  the  oomrt  has  no 
jurisdiction  to  tnat  nim  as  a  creditor. 

Cotton,  L.J. — I  am  of  the  same  opinioa.  Whan 
tbe  71rt  seotion  of  the  Act  saya  that  »  parson 
aggrieved  by  an  order  is  entitled  to  appaai,  that 
must  mean  a  person  aggrieved  by  the  partienlar 
order  from  wtuoh  the  appeal  ia  brangfafe.  It  ia 
said  that  the  appellant  was  a  aeeorad  uiudilor, 
and  that  his  aaourity  haa  been  destroyBd ;  that  ka 
hacl  a  right  to  eleok  to  come  in  and  prova  against 
the  estate  or  to  stand  on  his  secnrity,  and  that 
when  the  secnrity  was  destroyed  he  hfl>d  still  the 
right  to  oome  in  against  the  estate.  The  Beonrit^ 
was  desbvyed  in  1876,  and  he  then  beoanie  a 
onaeeured  creditor,  if  he  ever  was  a  creditor  at 
all,  aad  not  having  oome  in  then,  he  oaanot  ba 
allowed  to  do  ao  now. 

Jajocs,  L.J.— The  order  will  be,  the  ooart  bain 
of  opinion  that  the  appellant  has  no  looiu  ffcnuK, 
and  is  not  a  person  aggrieved  by  the  order 
appealed  from,  let  the  appeal  be  dinminaod  with 
costs. 

Solicitor  for  the  appellant,  A.  O.  Dilbm. 

Solioitors  for  the  respondents,  W.  W.  Jldriigt  S 
JMtehard,  EnglefiOd,  and  Go. 
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E»  ptartB  Cask;  Be  HoniAKV. 


[Or.  or  Ajt. 


Tkwnday,  Feb.  20. 

{Baton  Jaxbb,  Bbxtt,  and  Conoit,  LJJ.) 

£m  forte  Cash  ;  Be  H(Hiuni.(a) 

MoHgatt—Bttmni  wtdUor—Vdlnaiion  oftemrity 

—Pnqffor  baUmee  of  SM—€otU  qfimuneotn- 

fii  i^fimae  tftiOe  to  pari  efmtmfUy. 


A  eeemred  onXtor  who  hat  reaUeed  hit  feurity 
i$  mMOei,  «•»  proving  t»  ike  hoMhruftey  tf  Ois 
mortgagor  for  tko  laimtee  of  hit  dAt,  to  oring 
imio  OMomii  (k«  eoHe  ef  <m  uneuceeeefid  dtfenee 
oftko  aOe  to  part  of  kit  eeemrUy. 

A  hanhrMft,  before  ai^udieation,  horrotoed  monev 
fnmalank  <m  the  temrity  qfodepoeitrfdock 


from  .    . 

worrmte  for  eertotn  goode,  part  of  whi 
oflormMrdt  foimd  to  belong  to  a  morehant,  who 
had  Ufi  ihe  dock  warrante  in  the  hcmhrwpt'e 
hamde.  The  mmrtlMmt  meed  the  hoMh  mnd  re- 
eooered  judgment  for  the  turn  which  he  Jtad  paid 
for  tko  good*.  Th«  6«iJb  realieed  thmr  tetmity, 
and  elaimed  to  prove  «•»  Oto  hanhryptog  for  the 
tuuotif/iad  tJaww  <^  thoir  deM,  in  eetumaiing 
fMafc  iaimeeihojf  deindedfi<omike  turn reatited 
by  the  etde  cf  Ote  good*  the  eoete  ef  both  pairtiee 
in  iho  aekon  and  Aa  differonee  between  the 
ilriwiitfiii  paid  to  the  mordimU,  and  the  amumnt 
wMolk  Mt  goode  fateked: 

BeU,fhatinoetimMMngtluirdMe  prowamUinAo 
hamhi  wpfay  they  were  entitied  to  miahe  Otete  dedaer 
Hone,  M  Aeeeife  tftkeattUmworeinfhomaimro 
tffetdvage  rfOfonoMy  inemred  «»  attempting  to 
proUet  Ma  title  to  the  goode,  and  m  the  loee  on 
Aeedle  «nm  not  dme  to  any  improper  delay  on 
Hue  part  of  the  bank. 

Bm  parte  Sbepbme  (2  JC  4*  Ayr.  31)  nttfoOowed. 

This  wm  ao  ^>pnl  from  n  deoision  of  1£i.  Begia- 
trar  Mnmy,  sitting  as  Chief  Judge  in  Bank- 
TOptty. 

The  iMaikmpt,  Hofmann,  who  waa  a  dealer  and 
broker  in  tobMOO.  bad,  before  adjadioation,  de- 
pniitaxi  iritb  the  OrMit  LTOnnva,  a  Frenoh  bank, 
ac  aeenrity  for  advances  made  to  him  by  the  bank, 
the  dotdc  warrants  for  a  quantity  of  toMooo  lying 
in  bond  in  Us  same  in  tbe  St.  Katbarine'a  Docks, 
nftich  ha  imresented  to  be  bis  own  muusitji, 
Ikoogfa  be  had  rea%  add  partof  it  to  one  Jolni' 
■an  who  bad  la(k  the  dock  wamnta  ia  Hofmann'a 
bnnda  to  enable  him  to  clear  the  tobaooe  when 
Johnaon  raqnired  it. 

Johnson  sned  the  Credit  Lyonnais,  who,  nnder 
kgal  adnoe,  defended  the  notion,  and  Johnson 
•leuurei'ed  as  damages  tiie  som  whioh  he  had  paid 
for  the  tobaooo,  with  costs  (see  Jokwson  ▼.  The 
Credit  Lyonnai;  96  L.  T.  Bep.  17.  S.  254 ;  L.  Bep. 
2  C.  P.  vHer.  224),  and  the  jadgment  was  affirmed 
en  appsal  (87  L.'f.  Bep.  N.  8.  S57 ;  L.  Bep.  3  O. 
P.  DiT.  82). 

The  OrMit  Lyonnais,  having  sold  the  tobacco 
Itor  wbiob  the  mdc  warrants  had  been  deposited 
with  tbem  aa  seonrity,  reaKsed  a  snm  insnfBeient 
to  satisfy  their  debt,  and  they  tendered  a  proof  in 
iibe  banJcmptoy  cf  Hofmann  for  the  unsatisfied 
balanoa  of  their  debt.  In  estimating  snob  holanoe, 
they  dednoted  from  the  sum  reahsed  by  the  sale 
of  die  tobaooo  the  costs  of  the  action  (both  John- 
son's  and  tlieir  own),  and  also  the  diBerenoe 
between  tihe  dannges  they  had  paid  to  Johnson 
and  the  amount  produced  by  the  sale  of  his 


The  Begiatrar  having  held   that  they  were 
(a)  BcporM  ^IJ  B,  Put,  Ski„  Bazrlit«r-at-Ii«w. 


entitled  to  make  these  deduotions,  with  the  excep- 
tion of  the  costs  cf  the  appeal  in  tiie  actdon,  the 
trustee  in  the  bankruptcy  appealed. 

WauAow,  Q.C.  and  Lane  for  the  appellant — Tt  is 
clear  that  the  costs  of  the  action,  having  been 
inourred  after  the  ac|jndication,  coi^d  not  be 
proved  directly  in  the  bankmptcv.  Such  costs 
are  analojgDns  to  interest  accrued  due  after  an 
a4judiaation,  the  mle  being  that,  ioasmnoh  as 
such  interest  cannot  be  proved  in  the  bankmptoy 
until  all  the  debts  in  respect  of  principal  have  been 
paid  in  fiall,  a  aeonred  creditor  cannot,  in  eatimat- 
ing  the  balance  for  which  he  is  to  prove,  bring 
into  account  interest  on  his  debt  aecrned  mnoe  the 
adjudication : 

Be  Bauin,  27  L.  T.  Bep.  N.  S.  466;  L.  B«p.  7  Ch. 
980. 
Ex  parte  Stophon*  (2  M.  &  Ayr.  SI)  is  a  case 
esaotly  in  point.  It  was  there  held,  on  the  petition 
of  an  equitable  mortgacee  for  a  sale  of  tbe  mort- 
gaged property,  that  he  waa  not  entitiled  to  be 
aUowea  out  of  the  prooeeds  of  sale  the  costs  cf 
sneceasfhlly  defending  an  extent  in  aid.  [ Jaios, 
L.  J.— The  report  of  that  case  is  very  impenfiBOt ;  it 
merely  gives  the  holding,  without  any  statement 
of  fiMts,  or  of  tiie  reasons  on  whioh  Oie  judgment 
was  based.]  In  Dr^dan  v.  Frott  (8  My.  ft  Or. 
670)  it  was  neld  that  an  equitable  mortgagee  is  not 
entitled  to  have  oat  of  the  estate  his  oasts  td  an 
nnsuooaasf  nl  attempt  to  defend  an  aotion  si  laiw 
Ear  leoovery  of  the  mortaaaad  premises.  (Sea, 
too,  Piriisr  on  Mortgages,  Srdedit.  pp.  1016, 1017.) 
As  for  the  difEsrenoe  between  the  damages  paid  to 
Johnson,  and  the  araoont  pradnoed  bv  die  sale  of 
Us  tabaooo,  tiiat  loss  was  caused  by  tne  impmpsr 
deby  on tiie  part  of  the  bank  in  sellinK it;  and, 
therefore,  thsy  cannot  be  entitled  to  dMnst  tiiat 
difEerenoe  from  the  preeeeds  of  sale. 

Oookeon,  Q.O.  and  8.  Wo<^,  fbr  the  bank,  ware 
not  called  upon. 

Jaxis,  L. J.— I  am  of  opinion  that  the  deoiaion 
of  the  registrar  in  this  case  mnat  be  affimed. 
The  Credit  Lyonnais  accepted  the  tobaooo  as 
secnrity  for  advances  made  by  them  to  a  man  who 
represented  himself  to  be  the  owner  of  the  tobaooo. 
The  suggested  analogy  between  interest  on  a  debt 
and  the  costs  in  qaestion  in  the  piesent  case  does 
not  exist.  The  costs  were  really  expenses  inonrred 
by  the  owners  of  the  seonrity  in  respect  cf  their 
seonrity.  The  mortgagees  stand  on  the  same 
footing  as  if  the  saoaritv  bad  been  a  house  and  a 
fire  hM  destroyed  it,  and  they  had  laid  ont  money 
in  rebuilding  it,  or  as  if  a  fire  had  diminished  its 
value.  The  costs  of  the  action  are,  in  iiut,  a 
deduction  to  be  made  in  estimating  the  value  of 
the  aeonrity.  The  only  qaeatioa  is,  were  the 
oosts  reaaonably  and  properly  inonrred  P  And  I 
think  that,  under  the  drounutanoes,  it  was 
reasonable  to  defend  the  aotion,  but,  that,  when 
judgment  had  been  given  against  the  bank,  it 
waa  not  reasonable  for  them  to  appeal.  It  was 
argued  that  tins  decision  was  adverse  to  that  in 
E»  parte  Btephene  [iM  tup.),  but  that  is  not  an 
authority  that  can  canry  any  weighs  for  the  report 
contains  no  statement  of  lacts,  nor  anv  roiso  deci- 
dendi. I  must  say  that  I  cannot  nnoentand  the 
principle  of  that  decision,  and,  if  necessary,  I 
shoula  be  prepared  to  say  that  I  wonld  not  follow 
it.  The  costs  here,  however,  are  in  the  nature  of 
salvage  money,  and  as  snob  the  hank  were  entitled 
to  dedoDt  them  in  estimating  the  vahn  of  their 
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seoority,  that  is,  the  costs  of  defending  the  action, 
bat  not  the  costs  of  the  appeal.  As  to  the  other 
part  of  the  case,  it  appears  that  the  tobaooo  dimi- 
nished in  Talne  between  the  time  of  the  sale  to 
Johnson  and  the  sale  by  the  Credit  Lyonnais. 
Snt  there  is  no  evidence  to  show  that  there  has 
been  any  improper  delay  on  the  part  of  the  Cr^t 
Lyonnais.  Themfore  we  have  no  materials  upon 
which  to  differ  from  the  registrar's  decision,  and 
I  am  of  opinion  that  the  apical  most  be  dismissed 
with  costs. 

Bkett,  L.J.— There  was  an  express  represen- 
tation by  the  bankmpt  that  he  had  a  right  to  give 
the  bank  a  secnrity  upon  the  toijaooo  of  which  he 
held  the  dock  warrants.  When  Johnson,  to  whom 
part  of  the  tobacco  really  belonged,  sued  the  bank 
for  the  value  of  it,  the  hank  defended  the  action. 
It  was  held  by  the  registrar  that  it  was  reasonable 
on  their  part  to  defend  the  action,  and  I  agree 
with  him.  It  is  said  that  they  cannot  dedoot  the 
costs  of  the  action  in  realising  their  security.  If 
that  contention  were  right,  they  ooald  not  recover 
the  costs  from  anybody.  If  equity  allowed  that 
result,  it  would  be  an  iniquity.  As  regards  the 
case  JEi«  parte  Btephmi,  no  decision  is  an  autho- 
rity unless  we  can  tell  what  the  decision  was,  and 
the  report  at  that  case  does  not  enable  us  to 
dosa 

ConoH,  L.J. — ^I  am  of  the  same  opinion.  The 
appellant  says  that  the  estate  would  be  larger  if  the 
Claim  of  the  bank  were  disallowed.  That  is  not 
the  proper  test  of  the  validity  of  the  claim,  llie 
question  really  is,  How  are  the  net  proceeds  of 
the  security  to  be  ascertained  P  The  costs  whidi 
the  bank  seek  to  deduct  in  realising  their  seouriiy 
are  the  costs  of  defending  the  title  to  mortga^pa 
goods  which  the  bankrupt  claimed  to  have  power 
to  dispose  of.  Be  Bcunn  {ubi  tup.)  was  quite  a  dif- 
ferent case.  There  the  question  was,  what  was 
the  amount  provable  P  Aiid  it  was  held  that  the 
provable  debt  consisted  of  the  principal  debt  with 
mterest  to  the  date  of  the  bankruptcy,  but  no 
interest  which  accrued  due  after  the  bankruptcy. 
I  am  of  opinion  that  the  registrar's  decision  must 
be  affirmed. 

Appeal  aeeordingly  digmUted  wiCk  eosU. 

Solicitors  for  the  appellant,  LinJclater,  Hack- 
wood,  Addison,  and  Brown. 

Solicitors  for  the  respondents,  Jf.  Ahrahams  and 
Bojfey.  

Deo.  14  and  16. 
(Before  Jaios,  BaggaUiAT,  and  Thxsigbk,  L.JJ.) 
Be  Duchess  oh  Wbsticinbtbk  Siltbb  Lbas   Orb 

COMFAHT.  (a) 

Praetiee — Appeal  —  Party  not  served — Bules  of 
Court  1875,  Order  LVtn.,  rr.  2,  'd—Bhorthand 
notes  of  evidence — Costs. 

H.,  and  his  two  sons,  M.  and  W.,  agreed  to  take  1400 
l2.  shares  tn  a  company,  to  he  divided  equally 
among  them,  and  H.  paid  310J.  in  respect  of  the 
shares.  The  shares  were  allotted,  467  to  H.,  467 
to  M.,  and  466  to  W.  Bubsequ«ntly  the  shares 
were,  at  the  suggestion  of  the  father  and  his  sons, 
cancelled  (but  without  any  authority)  with  the 
e»emiio»  of  310  which  were  issued  to  M.for  the 
310L  which  had  beenpaid.  The  company  having 
been  afterwards  ordered  to  he  wound-up,  thk 
court  ordered  If.  to  be  placed  on  the  list  of  eon- 
it)  S^potted  bj  B.  Fut,  Eaq..  Banistw^t-Law. 


tributaries  for  157    (the  467  less  the  310  paid 

for),  H.  for  467,  and  W.  for  466.  W.  gat>»  notice 
of  appeal  from  so  much  of  this  order  a«  ordered 
Ouit  he  should  be  included  in  the  list  of  eoitiri- 
butories  in  resoeet  of4fi6  shares,  serving  the  notice 
on  the  official  liquidator  only  : 

Held  (by  James  cMd  Baqgallay,  LJJ.,  dissentients 
Thesiger,  LJ.)  thai  euihough  the  order  eovld  not 
be  altered  as  against  1£.,  the  time  for  serving  him 
with  notice  of  appeal  having  expired,  a  direction 
ought  to  be  made  erediiing  W.  with  one-third  of 
the  3102.,  which  t&e  court  was  of  opinion  had 
beenpaid  m  respect  of  aUthe  1400  shares. 

The  cost  of  shorthand  notes  of  the  evidence  in  (he 
court  below  wUl  not  he  allowed  upon  an  appeal  as 
a  matter  of  course,  but  only  when  a  ease  is  made 
out  for  allowing  (hem. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Bolls. 

The  Dnoheas  of  Westminster  Silver  Lead  Ore 
Company  was  a  limited  company  with  a  capital  01 
15,000L  in  15,000  shares  of  11.  each. 

Soon  after  the  formation  of  the  company  Heory 
Walker  agreed  to  take  1400  shares  on  behalf  of 
himself  and  his  sons,  Moses  Walker  and  William 
Walker,  to  be  equallv  divided  between  the  three. 
A  few  days  afterwards,  in  the  preeenoe  and  with 
the  oonourrenoe  of  his  two  sons,  Heniy  Walker 

Sve  directions  to  the  secretary  of  the  oompai^ 
tt  467  of  the  shares  should  be  allotted  to  him- 
self, 467  to  Moses  Walker,  and  the  remaining  466 
to  William  Walker.  Heory  Walker  had  before 
this  paid  two  sums  of  200L  and  llOL,  making 
together  3101.  in  respect  of  the  shares.  The  shares 
were  entered  in  the  books  of  the  company  in 
aooordanoe  with  the  directions  given  by  Henry 
Walker,  and  certificates  for  them  were  given  out. 

Subsequently  a  proposal  was  made  by  the 
Walkers  that  the  shares  should  be  canceUed.  and 
that  310  shares  only  should  be  issued  to  Moses 
Walker  for  the  3101.  whioh  had  been  paid.  This 
was  accordingly  done,  but,  as  it  speared,  without 
any  authority. 

The  company  having  been  ordered  to  be  wound* 
up,  the  official  liquidator  applied  to  the  ooart  tha^ 
the  three  Walkers  might  be  placed  upon  the  lis* 
of  oontributories  for  467,  467,  and  466  aharea 
respectively.  There  wits  a  complete  oonfliot  of 
evidence  on  the  affidavits  as  to  the  a^preement  to 
take  the  shares,  William  Walker  denying  that  he 
bad  ever  agreed  to  take  shares,  and  both  sons 
denying;  that  they  were  present  when  their  fathw 
gave  directions  to  allot  the  shares  aa  aforesaid. 
The  Master  of  the  BoUs,  therefore,  tried  the  case 
on  oral  evidence,  and  arrived  at  the  conclusion 
that  it  was  established  that  the  father  bad  given 
Buoh  direction  for  the  allotment  of  the  shares  is 
the  presence  and  with  the  concurrence  of  his  two 
sons.  His  Lordship  also  held  that  the  cancella- 
tion of  the  shares  was  invalid,  but  that  neverthe- 
less the  3101.  was  to  be  treated  as  paid  in  respect 
of  the  shares  allotted  to  Moses  Walker,  making 
310  of  his  shares  fully  paid  up,  and  leaving  him 
liable  only  in  respect  of  157  shares.  His  Lordship 
accordini^ly  ordered  Moses  Walker  to  be  placed 
upon  the  list  of  oontributories  for  157  shares, 
William  Walker  for  466,  and  Henry  Walker  for 
467  shares. 

William  Walker  gave  notice  of  motion  byway 
of  appeal  from  so  much  <^  this  order  as  oraered 
that  he  should  be  included  in  the  list  of  contri* 
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batories  in  respect  of  466  8h«re8,  and  should  pay 
to  the  cCBoial  hqnidator  the  costs  of  the  application 
on  which  the  order  had  been  made.  He  served 
only  the  official  liquidator  with  this  notice. 

MarUm,  Q.G.  and  YeUe  Lee,  for  the  appellant, 
contended  that  he  had  never  agreed  to  take 
sharea,  and  that  even  if  he  was  liable  in  respect  of 
one-third  of  the  1400  he  ought  to  be  credited  with 
one-third  of  the  3102.  which  had  been  paid  in 
zeapeotof  them. 

Inee,  Q-O.  and  Loekunod,  for  the  official  liqnida- 
tor,  were  called  upon  as  to  the  latter  point  only. 
The  notioe  of  appeal  does  not  raise  this  point,  and 
it  cannot  now  ba  raised,  Moses  Walker,  who  has 
been  credited  with  the  whole  of  the  810L,  not 
having  been  served  with  notioe  of  the  appeal. 
In  his  absence  the  order  in  his  &vour  cannot  be 
«Ita«d.    They  referred  to 

Bnlee  of  Oonit  1875,  Older  LVHI.,  r.  3. 

Jforfan,  Q.G.  in  reply. — The  appeal  is  against 
the  whole  cnder.  Bnle  2  of  Order  LVIIII.  shows 
that  a  mere  notioe  of  motion  is  enough,  and  that 
when  the  whole  order  is  complained  of,  it  is 
nnneoeeeary  to  specify  particulars.  If  the  appel- 
lant is  entitled  to  be  credited  with  one-third  of 
the  3101.,  he  ought  not  to  lose  his  right  because 
the  order  has  given  ICosee  Walker  a  benefit  to 
-wbioh  he  is  not  entitled. 

Jauzs,  L.J. — ^We  see  no  reason  to  disturb  the 
decision  of  the  Master  of  the  Bolls,  that  William 
Walker  was  fixed  with  a  liability  to  take  one- third 
of  the  1400  shares,  bat  we  think  that  he  was 
entitled,  in  justice,  to  be  credited  with  one-third  of 
the  3101.  which  had  been  paid  on  them.  He  is 
fixed  on  the  ground  of  one  interview  at  which  he 
agreed  to  take  one-tbiid  of  the  1400  sLares  in 
respect  of  which  that  sum  had  been  paid.  He  has 
a  right  to  say  that  that  sum  must  be  taken  as  paid 
in  respect  of  all  the  shares,  and  nothing  has  been 
ahown  which  oonld  have  the  efEect  ot  depriving 
him  of  that  right.  The  whole  matter  has  been 
reheard  before  us,  and  we  must  make  the  order 
which,  in  our  judgment,  the  Master  of  the  Rolls 
ought  to  have  made.  Has  the  appellant  lost  his 
title  to  have  that  order  set  right  P  The  applica- 
tion was  made  against  him  along  with  his  father 
and  brother,  and  he  complains  that  his  case  was 
prejudiced  1^  being  mixed  up  with  theirs.  We 
nave  not  given  much  weight  to  that  consideration, 
but  it  is  the  right  of  the  appellant  to  have  his  case 
tried  by  itseu.  The  other  brother  has  been 
allowed  credit  for  the  whole  of  the  310L  and  has 
thus  gained  a  benefit  of  which  he  cannot  be 
deprived,  as  the  time  for  appeal  has  passed ;.  but 
that  is  the  official  licjuidator's  own  fault.  The 
appellant  g^ve  his  notice  of  appeal  in  due  coarse 
against  the  whole  order,  and  was  not  bound  to  give 
specific  notice  that  he  desired  the  order  to  be  set 
right  in  such  a  particular  as  this.  The  order  of 
the  Master  of  the  Rolls  will,  therefore,  be  varied 
by  giving  the  appellant  credit  for  one-third  of  the 
3101.;  but  this  will  not  afiect  the  costs  of  the 
appeal,  which  must  be  paid  by  him,  as  he  has 
&iled  in  his  main  contention. 

Baggauat,  L.J. — The  questions  we  have  to 
decide  are,  what  order  ought  originally  to  have 
been  made,  and  whether,  having  regard  to  the  way 
in  which  the  matter  is  bronght  before  the  Court 
of  Appeal,  the  appellant  is  entitled  to  have  the 
variation  which  he  asks  made  in  the  order.    I 


agree  with  the  Master  of  the  Bolls  that  the  appel- 
lant  was  bound  by  a  concluded  agreement  to  take 
one-lhird  of  the  1400  shares ;  and  I  also  think 
that  he  was  entitled  to  have  credit  for  one-third  of 
the  310Z.  Then,  as  to  the  way  in  which  the  matter 
is  brought  before  the  Court  of  Appeal.  The 
appellant  appeals  from  the  whole  order  and  asks 
that  it  mav  be  discharged  or  varied.  That  ia 
wide  enough  to  indnde  such  a  variation  as  the 
^ving  him  credit  for  one-third  of  the  3101.  The 
rights  of  the  appellant  cannot,  in  my  opinion,  be 
affected  by  the  ciroumstanoe  that  Mioses  WaUcer 
has  obtained  something  to  which  he  was  not 
entitled,  and  that  it  is  too  late  to  deprive  him 
of  it. 

Thxsiges,  L.J.— I  agree  that  the  appellant  is 
liable  as  a  contributory  in  respect  of  the  466  ' 
shares,  but  as  to  the  subsidiary  point,  I  am  unable 
to  a^^ree  with  the  other  members  of  the  court.    I 
admit  that  each  of  the  three  contributories  was 
folly  entitled  to  have  his  case  treated  separately, 
and  that  on  this  appeal  we  can  only  look  at  the 
evidence  as  far  as  it  affects  this  particular  appel- 
lant.   But  in  considering  whether  we  ought  to 
interfere  with  the  order  of   the  Master  of   the 
Rolls,  we  must  look  at  the  position  of  the  parties. 
Each  party  set  up  that  he  was  not  a  shareholder, 
except  that  Moses  Walker  admitted  himself  to  be 
the  bolder  [of  310  shares  on  whic^  3101.  had  been 
paid.    The  Master  of  the  Rolls  seems  to  have 
treated  the  parties    as    bound   inter  te  by  the 
arrangement   entered   into   by  them  when    the 
attempted  oanoellation  took  place,  though   the 
arrangement  was  in  other  respeote  invalid.     I 
think  that  he  was  hardly  justified  in  doing  so, 
and  that  he  ought  rather  to  have  held  thi^  all 
parties  were  remitted  to  their  original  position. 
The  point  appears  not  to  have  been  fully  argued 
before  the  Master  of  the  Rolls,  but  only  touched 
on ;  still,  if  the  appeal  had  been  properly  insti- 
tuted, and  all  parties  interested  in  it  had  been 
here,  I  think  tnat  the  point  might  have  been 
raised  here.    One  order  was  drawn  up  in  which 
the  three  cases  were  dealt  with  together,  and  the 
court  therefore  purported  to  do  lastice  between 
all  parties,  and  1  cannot  think  that  the  ^estion 
whether  the  3101.  was  properly  dealt  with  is  raised 
by  this  notioe  of  appeal,  which  only  seems  to  raise 
the  question  whether  the  appellant  is  a  contri- 
butory, and  does  not  bring  here  all  the  parties  in- 
terested in  the  question,  whether  he  is  entitled  tobe 
credited  with  any  part  of  the  310Z.,  which  is  an 
entirely  separate  qaestion.    Aooording  to  Order 
LYin.,  r.  2,  the  notioe  of  appeal  where  peart  of  an 
order  is  complained  of  must  specify  snob  part,  and 
it  appears  to  me  that  the  appellant  onght  in  this 
case  to  have  specified  that  ne  appealra  as  to  no 
part  of  the  310{.  being  allowed  him,  and  ought  to 
have  served  the  other  parties. 

Inee,  Q.C.  for  the  official  liquidator,  asked  that 
the  costs  of  the  shorthand  notes  of  the  evidence  in 
the  court  below  might  be  allowed. 

Marten,  Q.C.  opposed  the  application. 

Jahes,  Ii.J. — ^I  am  of  opinion  that  shorihand 
notes  of  the  evidence  onght  not  to  be  allowed  as  a 
matter  of  course,  but  only  when  a  case  is  made 
for  allowing  them.    Here  no  such  case  is  made. 

Baggallat,  L.J. — I  am  of  the  same  opinion. 

Thesioxb,  L.  J. — In  the  Common  Law  Divisions 
we  have  always  been  in  the  habit  of  using  the 
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jadgti'*  DotM,  and  Bhorthand  notes  cannot  be 
gemrally  aeoesMry. 

SofidtOTB  for  tbe  Appellant,  Le  Biehe  and  5o». 

Solidtora  fi>r  the  leaixindent,  jMyt»»  and 
JogttM.  _ 

/<Mi.31atki  J'e&.28. 
(Before  Jxsbsl,  1I.S.,  and  Xixeb  and  Bftunrxu. 

luJJ.) 

Meamre  of  iamaget—BreeuA  qf  eovewmtfor  q»!et 
et^offwtemt — Claim  for  «Uerna(we  rdief  agcAut 
mteoffuto  defmdoHte—OoaU  qf  aween^  iefem^ 
damt. 

A.  Ufor  duwiaed  apbeetff  huUdinn  land  to  8^  and 
fnmted  kim  certain  rigU$  of  teay.  He  qfter- 
vrnrie  demieei  <m  adjotMing  piece  cf  Umd  to  C, 
and  covenanted  v»&  Mm  «n  the  oriSinary  farm, 
for  quiet  enjoyment.  8.  daimed  to  he  etmOed 
vmaer  lot  Uaee  to  ariM  of  way  over  pairt  qf  ike 
land  demiaed  to  0.  The  Ituor  Meged  that  Ite 
had  gramted  no  eueh  right  of  way  to  8.  There- 
wpon  0.  hrouekl  «m  aeHon  of/atntl  8.  and  fhe 
legtor,  daebmuf  an  iejvmdwn  and  damagee 
amtinel  8.,  or,  m>  eow  the  court  thmdd  hold  &al 
8.  Mas  entided  to  the  riatt  qf  wy  in  jHatKon, 
tlken  damagmfrom  the  leeeor. 

Fry,  J.  held  mu  8.  toot  enHaedto  the  ri^  of  amy, 
aind  dienUeted  Ute  action  as  againet  him  wiih 
eoalB  to  be  paid  hy  the  plaint^,  and  gave  400L 
damagea  aaamii  me  leeeor. 

On  appetd  by  the  leeeor  a*  to  the  amowni  cf  ^ 
damiagee: 

MM,  that,  at  Ote  plainti^  had  not  hem  evicted,  he 
eotdd  only  recover  the  damagea  tehieh  he  had 
aetaaOy  anatained  up  to  the  date  of  the  virU  t» 
the  actum,  and  that  aa  there  viaa  no  evidence  of 
atinal  damage,  the  amount  of  the  damagea  ought 
to  be  reduced  to  ^a. ;  hut  that  the  leaaor  miuat  pay 
A6  coata  which  the  plaintiff  had  been  ordered  to 
pay  to  8.,  aa  ^  action  had  heen  cauaed  hy  hie 
erroneoua  repreaentation  that  he  had  not  granted 
the  right  of  way  to  8. 

Tan  908  an  appeal  from  a  decision  of  Fry,  J. 

Xhe  hearing  in  tke  oonrt  beloar  is  reported  in 
28  L.  T.  Sep.  N.  S.  232. 

Tbe  Ber.  A  D.  Wagner,  by  an  i^;reement  dated 
the  26th  Deo.  1865,  agreed  to  demise  a  piece  of 
bnjldiqg  land  at  Brighton,  together  iriUb.  the 
ri^its  of  way  thereto  belonging,  to  the  |n<ede- 
osaaon  in  title  of  the  dirfeodaats  llesKS.  J.  and  A 
Stanaing,  for  a  term  of  ninety-nine  years. 

Byaaother  agreement, dated  the  29th  May  1874 
Mr.Wi^^Mr  agreed  to  demise  an  adjoining  pieoe 
of  land  to  the  plabtiff  for  a  term  of  nin^-ciine 
yean,  and  on  me  24th  June  1876  a  lease  nws 
ezeonted  to  the  plaint^,  oontaining  the  nsoal 
coTonant  by  the  lessor  for  quiet  enjoyment. 

Messrs.  Btenning  claimed  a  right  of  ww  over 
the  land  comprisecfin  this  lease ;  ont  Mr.  Wagner 
assured  the  plaintiff  that  be  had  granted  them  no 
saoh  right  of  way;  wherenpon  the  plaintiff 
brooght  nis  action  against  Messrs.  Btenmng  and 
Mr.  Wagner,  olaiaiing  an  injunction  and  damages 
against  Messrs.  Stenning,  or,  m  the  alternative,  if 
the  court  should  be  of  opinicm  that  they  were 
entitled  to  the  right  of  way,  damages  against  Mr. 
Wagner. 

^y,  J.  held  that  Messrs.  Stenning  wera  entitled 
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to  the  right  of  way,  and  dismiaaed  the  action  as 
against  tnem,  ordering  tbe  plaintiff  to  pay  their- 
eosts,  and  gave  jodgment  for  the  plainids  againat 
Mr.  Wagner  for  40W.  daauwee. 
From  this  deoiaian  Mr.  Wagner  aiqiealed. 

Kehewieh,  <3.C.  and  FeUowa,  for  the  appeSaot. — 
n»e  pli^ntiff  noft  baring  been  erieted,  he  is  only- 
enthled  to  the  amount  of  damage  actually  aaa- 
tained,  and  the  eridenoe  staowB  no  aotital- 
damage: 

JieaineUv.  Atkarian,  L.  Bqi-  7  0-  B£16- 

GooAmk,  Q.C.  and  Monihead,  for  the  reapondaat. 
— TFcQ  T.  The  Oi^  of  London  Ssol  Property  Oem- 
riany  (90  L.  T.  Bm.  ST.  6.  £3;  L.  Ben.  9  Q.  B, 
246)  is  in  ttiwcmr  at  tbe  aaseaanent  oc  damagea 
made  by  Fry,  J.  Bat  at  all  evensta  the  appellant 
OBgfat  to  pay  tbe  costs  of  Meaaca.  Stenmng^a 
snooessful  defence,  as  the  aetioB  was  caosed  by  us 
erroneona  r^reaentatuoa. 

Ho  reply. 

Jmbm,  MA—nda  ia  an  appeal  bom  a  daaiaica 
of  Fry.  J.,  in  wfaioh  be  baa  given  4001.  damagea 
Ibr  breach  of  a  eoranant  for  qaiet  eqjoymenb. 
Now  tbe  £EU3ts  at  Uto  eema,  so  &r  as  it  is  naoeeaary 
to  atato  them,  are  few.  Tbe  Ber.  Mr.  Wagner- 
bad  gmatad  aiaaaata  M«aan.  BtaMmig  of  aooaa 
land,  together  with  the  rif^ta^  wwf  ttaeMto  ba^ 
long^g.  He  afterwarda  atantad  •  leaaa  to  Che- 
nhSttil  of  acme  bmd,  andC  after  the  fnant  of  the 
baaeto  tbe  phtintifE,  Meaan.  Stemuag  aUoged; 
that  they  bad  a  ligbr.  of  way  over  part  oTthe  laad. 
Mr.  Wagner  de^d  that  they  had  aocb  E«bt.~ 
or  that  he  had  granted  any  auob  right,  and  in- 
fbzmed  the  ph^tii^  Mr.  Child.  Ibat  XeaKm. 
Stenning  were  t^oapaa8er^  and  liaUe  as  matk. 
Thereupon  Mr.  Child  broaght  an  action  affainafr 
Maaara.  Btanning,  to  reatraiu  tham  from  inter- 
fering with  or  tre^MBsing  on  his  land;  and  bra 
alao  joined  as  defendant  Mr.  Wa^er,  aakine 
against  him  alternate  relief—that  if  it  aboola 
torn  ont  that  Meaan.  Stenning  were  not  trea- 
passers,  and  bad  a  right  of  way,  then  that  Mc 
Wagner  should  pay  damagea  for  the  breaiCih  of 
covenant  for  quiet  emoym^'^^  oontained  in  bi» 
lease  to  thepliontifE.  When  the  caao  came  on for- 
trial,  Mr.  Wagner  supported  the  plaintiff  in  lu^ 
contention,  but  Mesara.  Stenning  succeeded  in 
proving  to  the  satisbotion  of  the  judge— and 
there  is  no  appeal  from  the  daciaion  on  that  point- 
— that  under  tbe  grant  of  the  rights  oC  way  be- 
longing to  the  land  leased  to  them  thejngbt  of 
way  in  question  paaaed,  ao  that  they  were  entitled', 
to  a  right  ol  way,  and  it  consequently  foUowa 
that  the  plaintiff  is  entitled  to  what  damages  bo 
can  prove  as  against  Mr.  Wagner  under  tha 
covenant  for  quiet  enjoyment  up  to  the  date  of  tbe 
issuing  of  the  writ,  for  that  is  the  time  up  to 
which  the  damitfes  are  calculated  when  there  is 
no  eviction.  It  bas  been  held  that  where  tb0r» 
has  been  an  eviction,  so  that  yon  can  never  have 
another  action  under  the  covenant  for  quiet  enjoy- 
ment, but  are  ousted  onoe  and  for  ever,  there,  of 
course,  the  damages  must  be  assessed  onoe  for 
all ;  bat  where  there  has  been  no  eviction,  th» 
damages,  of  course,  are  only  the  damages  aotnallY 
sustained,  because  you  cannot  tell  what  will 
happen  in  the  future,  you  cannot  tell  how  far- 
persons  who  have  a  right  to  interfere  and  diatorb^ 
the  quiet  enjoyment  may  tAoose  to  avaQ  thean- 
selves  of  that  right,  or  whether  they  will  interfetre 
at  all.    That  b^ng  so,  the  evidence  should  have 
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Iwen  dinoted  to  show  that  some  actual  damage 
had  bean  soatained  bj  the  plaintiff  by  reason  of 
the  interferenee  of  MiBssra.  Stemiins  b^  the  ezer- 
ciwof  dieir  right  of  way,  before  toe  issuing  of 
the  writ.    On  oonridering  the  evidence,  I  can  find 
noAing  of  the  kind.    The  OTidenoe  of  the  plaintiff 
shows  damage  done  to  him  by  the  stacking  of  £im- 
ber  on  part  of  the  land'  by  Messra.   Stenning, 
which,  of    conrse,  was  flot  aa  exeroiae  of   their 
right  of  way.    If  they  had  no  right  to  do  it,  it  was 
a  more  trespass.    But  that  is  not  an  element  of 
the  damage  which  the  plaintiff  can  recover  against 
Ifr.  Wagner.    Than  there  is  the  evideaoe  of  the 
mnveyor,  as  to  the  diminished  vidne  of  the'  land 
at  bodding  land,  which  wonld  be  available^  no 
doubt,  if  me  action  had  been  on  a  covemtnt  for 
tide,  that  is,  a  covenant  that  the  vendor  was 
Miaed,  or  that  the  v«ndor  had  a  right  to  lease,  bat 
which  is  not  admissible  in  an  action  merely  for 
breach  of    the   covenant   for    cpiet   enjoyment. 
Beyond  that  there  is  really  nothing  in  the  shape 
of  evidence.    The  reenlt,  therefore,  must  be  thait 
-the  damage*  will  be  the  nsnal  damMes  in  an  action 
to  try  a  right.    That  is,  they  should  be  rednoed  to 
40«.    But  the  re8p<»ident,  on  appeal,  complains 
that  the  judge  in  the  court  beiow  made  him,  and 
made   him    properly,  pay  the  costs  of    Messrs. 
Stenning,  against  whom  the  action  wholly  fiuled, 
bat  did  not  give  him  those  costs  over  asainst  the 
defendut  Wagner.    I  think  he  is  entitled  to  com- 
plain of  so  much  of  the  decision.    Whose  was  the 
CHse  of  the  action  P     Whose  error  was  it  that 
.gne  rise  to  the  whole  litigation  ?     Clearly  Mr. 
Wagner's.    It  was  his  ^ant  to  Messrs.  Stenning 
wmm  mve  Utem  the  nght  of  way  of  which  the 
pUntiff  complained.    Who  incited  the  plaintiff  to 
bring  an  action  against  Messrs.  Stenning  P    Mr. 
Wagnor.    He  represented  to  the  plaintiff,  and 
■even  np  to  the  time  of  trial  insisted  npon  that 
rqiresentation,  that  he  had  made  no  giant  of  the 
light  of  way  to  Mossrs.  Stenning,  and  that  they 
wwe  mere    trespassers.      It   appears  to  me  on 
principle  that  he  who  was  the  person  who  caused 
the  litigation,  whose  error  catraed  it,  and  whose 
repreaentation  caused  it,  onsht  to  be  the  person 
to  pay  the  costs  of  it.      There  is  a  somewhat 
analogous    decision    in    the    case   of    WtUiams 
V.  BittreU  (1  C.  B.  Bep.  402).     There  there  was 
a  tenant  for   life    with  a    leasing    power.      He 
demised  for  ninety-nine  years,  if  three  persons  so 
long  lived.      There  was  a  covenant  which    the 
coart  held  was  a  covenant  for  quiet  enjoyment. 
After  the  deadi  of  the  tenant  for  lift  it  was  held 
that  the  power  was  badljr  exsoated,  so  that  the 
lease   tenninated  with    lus   lifis,  and   then    the 
aaaignee  of  the  lease  having  brought  an  action 
■gkinst  ibe  executors  of  the  grantor  of  the  lease, 
-and  it  having  been  shown  that  the  execators  were 
cogmsant  of  the  defSsnce  to  tite  ejectment,  which 
bad  been   brought   by  the  remaindermen,  and 
'■bttost  incited  the  lessee  to  defend,  the  Ooort  of 
Common  Pleas  nnaniinonriy  gave-  as  damages,  in 
addition  to  the  value  of  the  property,  the  opsta 
incurred  in  defending  the  ejectment  by  the  lessee, 
who  was  evicted  by  the  remaindermen,  entirely, 
*■  it  seems  to  me,  upon  the  ground  that  the 
execators   iastigtrfwd   vte  defence,  and    insisted 
npoB  the  tiling  being  tried  out  to  show  whether  or 
■Mt  this   lease  was   vidid.     Now  that   exactly 
Implies  to  this  case.    Mr.  Wagner  insisted  upon 
bw  right  to  grant  to  the  plaintiff  free  from  the 
rii;bt  of  way.    He  so  insisted  up  to  the  moment 


of  trial.  He  insisted  upon  that  question  beins; 
decided,  and  it  appears  to  ma  on  principle  that 
he  ought  to  pay  the  costs  of  it ;  and,  therefore, 
that  the  order  of  the  judge  below  should  be 
varied,  first  of  all,  by  reducing  the  damages  to 
40*.,  and,  next,  by  adding  to  the  costs  of  the 
plaintiff  the  costs  which  he  has  paid  Messrs. 
Stenning  in  the  court  below.  As  regards  the 
costs  of  appeal,  it  appears  to  me  that  in  £ac6  both 
sides  have  succeeded  and  both  sides  have  fiuled, 
and  that,  therefore,  there  should  be  no  costs  of 
the  appeal. 

JaWISs,  L.J. — I  am  entirely  of  the  same  opinion,^ 
and  I  must  say  I  should  have  struggled  hard  to 
sustain  the  judgment  of  Mr.  Justice  Fry  for  4602. 
if  I  had  been  impressed  more  than  J  have  been 
with  the  substantial  aoooraoy  of  the  surveyor's 
evidence,  which  I  am  boand  to  say  has  not  im- 
pressed me  at  all.  I  may  throw  out,  for  the 
comfort  of  Mr.  Ohild,  who  thinks  he  has  bcbn 
deprived  of  so  much  of  this  property,  that  the 
surveyor  does  not  seem  to  have  taken  into  his  oon- 
sideration  what  probably  Mr.  Child  will  take  into 
his  consideration,  when  I  tell  him  that  there  is 
nothing  in  that  right  of  wbv  that  the  Stenninss 
have  established-  to  prevent  Mr.  Child  from  bnim- 
ing  over  this  pieoeof  ground, and  building  any 
house,  warehoosei  yard;  or  store  of  timber  to  am 
height  he  likes,  so  that  he  does  not  interfwe  with 
the  passage  of  the  waggons  under  that  oeveeed 
way  through  the  doorway.  In  other  respects  I 
entirely  agree  with  what  the  Master  of  the  Bolls 
has  said. 

Bbauweix,  L.J. — I  have  nothing  to  add.  I 
agree. 

Solicitors  for  the  appellant,  Gibson  and  Stiibard, 
agents  for  Woods  and  Dempsier,  Brighton. 

Solicitors  for  the  respondent,  SmUh,  Fawdottt. 
and  Low,  agents  for  Lamb,  Brighton. 


HIGH    COURT   OF  JUSTICE. 

CHANCBET    DlVISIOir. 

MoroJi  6.  7,  and  19. 

(Before  Bacok,  V.O.) 

FassTON  V.  Nbbli.  (a) 

Orant  of  cmnmty — PoUejf  of  insurance  ^eeUd  by 
grantee — Sedemptiov^Bight  to  policy. 

P.  and  his  vtife,  in  consideration  of  6001.,  on  the 
20th  March  1822  granted  an  annuiiy  to  N. 
during  the  term  of  ninety-nine  years,  if  hie  loifa 
ehoML  so  long  lioe;  and  by  the  same  deed  the 
wtfe  granted  the  rente,  issues,  and  prolite  of 
copyhold  property  to  whieh  she  was  enUtted  for 
her  separate  ttse,  to  N.  during  her  Itfe  upon  trust 
to  pay  or  retain  the  antsmiy  thereout  and  such 
premiums  ofasswranee  as  therein  mentioned,a$id 
subject  thereto,  to  account  for  the  residue  to  the 
wife.  By  this  deed  P.  covenanted  for  h&s  wife's 
title,  for  her  appearanoe  at  any  insurance  ojgioe 
selected  by  N.,  and  that  she  would  not  during  the 
continuance  of  the  annuity  go  beyond  the  seas 
without  notice  to  N.,  to  enable  him  to  pay 
additional  premiums,  and  for  payment  to  N.of 
any  sudi  additionad  premiumt.  There  was  a 
power  of  sale  and  a  power  to  P.  to  refmriAasefor 
6001.  and  aM  arrears  of  the  annuity.  On  the 
19(h  JlfarcM822  N.  hadinsurofiMrii  P.'k  life  for 
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6001.  at  a  premium  of  161. 7«.  6d.,  tohieh,  wUh  the 
interert  at  8  per  cent.  o»  6001.,  amounted  to  the 
tame  turn,  ai  the  annuity,  and  viae  aUeged  to 
ham  been  charged  on  the  mortgaged  j^roperty 
and  eeeured  &«  the  annuity.    N.  and  h%9  repre- 
emtaUvee  hadoeen  in  posseteion  of  the  mortgaged 
property  from  1822  down  to  the  preeemt  time.    In 
a  luit  oy  the  represerUativee  of  P.  and  hie  wife 
cigainet  the  repretentaiivee  of  N.,  for  aeeounte  of 
what  wtM  due  on  the  annuity,  and  at  againet  the 
d^endante  at  mortgagees  in  poeeetiion  on  the 
footing  ofwQfut.  defaxXt : 
BM,  on  the  authority  of  Enox  v.  Tomer  (23 
L.  T.  Bep.  N.  a.  227 ;  L.  Bep.  5  Oh.  515),  and 
Gottlieb  V.  Granch  (21  L.  T.  Bep.  284,;  4,  Be  G. 
M.  4r  a.  440),  that  the  jM-oeeecb  of  the  policy 
(ffeeied  by  N.  cu  indemnity  againtt  default  of 
pvifmtnt  did  not  eonatiitUe  a  seeurUy  in  which 
the  grantor  of  the  a/nnidty  had  any  right  or  in- 
Urett,  a/nd  thai  the  plaintiff*  were  not  entitled  to 
the  iwplus  of  the  proceeds  of  the  poUey  after 
payment  of  the  eonsideraiion  money  cmd  all 
arrears  of  the  annuity. 
hurley  v.  Hooper  (3  Atk.  280),  Bnlwer  v.  Astley 
(1  Ph.  422),  Lea  v.  Histon  (24  L.  T.  Bep.  101; 
5  Be  G.  M.  f  a.  823),  DiTsdftle  v.  Pi«»ott  (27 
L.  T.  Bep.  810 ;  8  Be  G.  M.  ir  Q.  546),  Coartney 
V.  Wright  (3  L.  T.  Bep.N.a.4SSi2  Giff.  337) 
discussed. 
lit  March  1822,  Sarah  Preston,  then  the  wife  of 
Edward  Preston,  was  entitled,  nnder  her  father's 
will,  to  6,  life  interest  for  her   separate  use,  in 
certain  copyhold  hereditaments  at  Homsey,  with 
power  by  deed  or  will  to   surrender  or  appoint 
the  reversion  for  an  estate  of  inheritance  accord- 
ing to  the  custom  of  the  manor.    By  a  deed  of 
the  20th  March  1822,  made  between  Mr.  and 
Mrs.  Preston  of  the  one  part  and  Samuel  John 
Neele  of  the  other  part,  in  consideration  of  6002., 
Edward  Preston  granted  to  Samuel  John  Neele, 
his   executors,  administrators,  and   assigns,   an 
annuity   of    642.    7«.    6<i     dnrin^  the    term  of 
99  years  from  the  date  of  the  said  indenture  if 
Sanh  Preston  should    so  long  Uve,  and  by  the 
same  indenture  Mrs.  Preston  granted  the  rents, 
issues,  and  profits  of  the  copyhold  hereditaments 
at  Homsey  unto   S.  J.  Neele,  his  executors,  ad- 
ministrators, and  assigns,  during  her  life,  upon 
trust  to   retain  and   pay  the  annuity  thereout, 
and  all  costs,  charges,  and  expenses  occasioned  by 
thje  nonpayment  thereof,  and  of  such  premiums 
of  insurance  as  therein  mentioned,  and   subject 
thereto  to  pay  account  for   and  dispose  of   the 
residue  unto   Mrs.    Preston,   or  as    she   should 
direct  or  appoint  for  her  sole  and  separate  use. 
By  this  deed  Edward  Preston  covenanted  for  his 
wife's   title,  and   for  further  assurance  by  her; 
for  her  appearance  at  any  insurance  office  selected 
by  Neele,  and  to  furnish  certificates  of  her  place 
of  abode  and  the  state  of  her  health,  in  order  that 
Neele  might,  if  he  should  think  fit,  insure  her  life ; 
that  she  should  not  go  beyond  the  seas  without 
notice  to  Neele,  in  order  that  the  additional  pre- 
miums thereby  to  be  incurred  might  bo  paid  to 
the  insurance  office  so  as  to  prevent  any  loss  or 
damage  to  Neele  by  reason  oi  her  going  beyond 
the  seas ;  for  payment  to  Neele  of  all  such  addi- 
tional premiums  and  all  such  damage  as  he  might 
sustain  by  reason  of  Sarah  Preston's  going  beyond 
the  seas  without    notice ;    that    Sarah    Preston 
should  not  do  any  act  which  might  impeach  or 
make   void    any   policy    of   insurance    alreikdy 


effected  or  thereafter  to  be  effected  by  Neele  on 
her  life.  The  deed  also  contained  a  power  of  sale^ 
in  case  of  nonpayment  of  the  annuity,  and  a 
power  to  Edward  Preston,  after  notice  in  writing 
to  Neele,  to  repurchase  the  annuitv  at  any  time 
after  the  expiration  of  three  years  nom  the  data 
of  the  indenture  on  payment  to  Neele  of  6002^, 
together  with  all  arrears  of  the  snniuty.  And 
Neele  thereby  covenanted  upon  snch  payment  or 
the  eztingaisnment  of  the  annuity  to  reasaisn 
and  resurroader  the  hereditaments  therwy 
assigned  in  snch  manner  as  Edward  Preston 
should  dii«ct.  On  the  19th  March  1822  SHnnel 
John  Nede  effected  a  policy  of  insurance  in  th« 
Provident  life  Insorance  Office  on  the  life  of' 
Sarah  Preston  for  the  snm  of  6001.,  at  an  annual 
premium  of  161.  7«.  6d.,  which  with  48L,  the  inte- 
rest on  6002.  at  8  per  cent.,  was  alleged  by  th» 
plaintiffs  to  have  been  charged  on  the  mort- 
gaged premises,  and  secnred  by  the  annuity  or 
642.  7s.  6^. 

S.  J.  Neele  died  in  1824,  and  he  and  his  repre- 
sentatives had  been  in  possession  of  the  premises 
mortgaged  by  the  indenture  of  the  20th  Matob 
1822  down  to  the  present  time. 

Edward  Preston  died  in  Nov.  1858,  and  Sarah 
Preston,  in  Jan.  1868,  filed  her  bill  against  the  th«i 
representatives  of  the  late  S.  J.  Neele  praying  for 
an  account  of  what  was  due  in  respect  of  the 
annuity,  and  for  accounts  against  the  defen- 
dants as  mortgagees  in  possession  of  the  pro- 
perty mortgaged  as  a  security  for  the  annoity,  onr 
the  footing  of  wilful  default. 

Sarah  Preston  died  in  Jan.  1869,  and  the  bilt 
was  subsequently  re-amended,  and  the  suit  woa. 
revived  by  the  representatives  of  Mr.  and  Mrs. 
Preston  against  the  then  representatives  of  S.J. 
Neele ;  the  accounts  and  relief  claimed  by  this 
reamended  bill  was  practically  the  same  as  that 
claimed  by  the  original  bill,  and  the  only  question 
argued  on  the  hearing  wa>i  whether  the  proceeds 
of  the  policy  effected  by  S.  J.  Neele  on  Sarah. 
Preston  B  life  formed  a  peart  of  his  personal  estate^ 
or  whether  the  annuity  having  ceased  to  be  pay- 
able, such  proceeds  after  c^noting  all  sums 
which  had  become  due  in  respect  of  the  annuity 
and  6002.  the  amount  of  the  consideration  money» 
belonged  to  the  personal  representatives  of  Sarah 
Preston. 

Sir  H.  Jackson,  Q.G.,  and  WHlis  Bund  for  th» 
plaintiffs. — Where,  as  in  this  case,  a  policy  is 
effected  on  the  life  of  a  person  who  must  hava 
joined  in  the  mortgage  as  surety  only,  the  pre- 
sumption arises  that  the  policy  was  effected  for 
the  benefit  of  that  surety,  and  the  tendency  of 
the  court  is  to  treat  annuities  granted  as  thia 
annuity  was  with  a  power  of  repurchase  as  re- 
deemable annuities,  and  to  admit  the  distinction 
between  redemption  and  repurchase  in  cases  in 
which,  as  here,  the  grant  of  the  annuity  and  the 
stipulation  for  repurchase  form  part  of  the  sama 
transaction : 

LawUy  v.  Hoover,  3  Atk.  280  ; 
BmIwht  t.  AMtUy,  1  Ph.  422. 

The  policy  is  clearly  referred  to  by  the  form  of  th» 
deed  of  March  1822  by  the  provisions  that  Mrs. 
Preston  is  not  to  go  abroad  without  notice  to 
Neele  ;  and  that  any  increase  of  premiums  caused 
thereby  are  to  be  borne  by  the  husband :  the 
gprantee's  representatives  are  not  entitled : 
Et  parte  Andrtwi ;  R»  Smett,  1  Had.  573. 
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Ibis  was  olearl^  a  mortgage  transactioQ  in  wbioh 
Mn.  Preston  joined  as  snrety,  and,  where  the 
relition  of  debtor  and  creditor  subsists,  and  a 
w6ej  of  iasaraaoe  ia  effected  by  the  creditor, 
iinetij  or  indirect^  at  the  expense  c^  the  debtor, 
under  drcamstanees  which  show  that  it  was 
intended  an  a  secnrity  or  indemnity  to  the  creditor, 
he  is  bound  on  payment  of  the  debt  to  delirer  up 
tlie  policy,  and  the  same  principle  applies  to  the 
-case  of  a  life  annuity : 

OrardMy  T.  ITrvU,  3  L.  T.  B«p.  N.  S.483;  SOiff. 
337. 

Ifeele  was  in  possession  and  in  receipt  of  the 
j«iia  of  Mrs.  Preston's  property,  and  the  pre- 
ninms  of  this  policjr  were  paid  out  of  those  rents ; 
indeed,  the  annuity  included  the  sums  requisite  to 
proride  for  these  premioms,  and  thereRire  Mrs. 
Preston's  representatives,  not  the  representatives 
«/  Neele,  the  grantee  of  the  annaitv,  are  entitled 
to  this  policry  money.    They  also  r^rred  to 

liaher  on  HortgMM,  &d  edit.  p.  20.  s.  18 ; 

Xiua  T.  Tmmmr,  a  L.  T.  Eep.  N.  8.  701 ;  L.  Eep.  9 
Ea.  155;   a.  o.,  23  L.  T.  Bep.  N.  8.288;  L.  Bq>. 

gotttiJt  T.  Craned,  21  L.  T.  Bep.  284;  i  De  G.  M.  i, 

Q.44C; 
Xmt.  Htiifon,  24  L.  T.  Bep.  101 ;  5  De  O.  M.  ft  O. 

823; 
fntnt  T.  Bmde,  31  L.  T.  Bq>.  347 ;  2  De  G.  ft  J. 

583  * 
J>n»ddla  T.  PiggoU,  27  L.  T.  Bep.  310 ;  3  De  G.  M . 

AG.  546. 

Bigby  {NorOi,  Q.G.  with  him)  for  the  defendants. 
—Hie  drcomstanoes  in  Lawley  t.  Hooper  and  Bui- 
totr  T.  AttUif  {ubi  tup.)  and  the  present  case  are 
qnite  different;  the  annuity  never  was  redeemed  or 
re-pnrchased  in  this  case ;  Lea  v.  Hinton  [rup.)  is  not 
s{>piicable.  The  representatives  of  the  grantor 
lave  no  right  to  have  the  proceeds  of  this  policy 
paid  to  them.  Bkw  v.  r«m«r  (23  L.  T.  Eep.  N.S. 
227;  L.  Bep.  5  Ch.  515)  and  Gottlieb  v.  Cfraneh 
<21  L.  T.  Bep.  284;  4  De  G.  M.  A  G.  440)  are  dis- 
tinctly in  favour  of  our  contention.  I  say  that 
"re-pnrcbase"  in  the  mortgage  deed  means  "re- 
punihase,"  not  redemption;  the  provisions  for 
payment  of  extra  premiums  are  only  an  item  in 
the  calculations.  The  policy  was  effected  as  a 
secnrity  for  the  debt  and  mnst  follow  the  debt. 
Bcukford  T.  Ocmn  (9  L.  T.  Bep.  N.S.  43 ;  33  Beav. 
109)  is  an  authority  limiting  the  cases  cited  by 
Sir  H.  Jackson  (if  they  are  applicable  at  all)  to 
cues  where  an  attempt  at  redemption  has  been 
nsde.  DrytdaU  v.  Piggott  (sup.)  and  the 
other  caaes  relied  on  by  the  plaintiffs  are  all  clear 
<!S8es  of  debtor  and  creditor,  and  the  insurance 
being  only  to  secure  the  debt,  the  creditors,  in- 
soring,  had  no  interest  after  the  debt  was  paid. 
&  parte  VamUh,  Be  Bwrghart  (IU.D.&  De  G. 
514)  was  also  referred  to. 

Sir  H.  Jaekton,  Q.C.  in  reply. 

Our.  adv.  vuU. 

MafrA\9. — ^Bacoh,  V.O.— The  principal  question 
—it  may  be  said  the  only  important  question — 
which  has  been  argued  in  this  case  is  whether  or 
not  the  proceeds  of  a  policy  of  insurance  Elected 
\>j  the  grantee  of  an  annuity  form  a  part  of  his 
personal  estate,  or  whether,  the  annnifrjp  having 
eeased  to  be  payable,  such  prooeeds,  aftw  dedoct- 
iag  all  snms  which  had  become  due  in  respect  of 
the  annuity  and  the  amount  of  the  consideration 
paid  for  ttie  parohaae  of  the  annuity,  belong  to  the 
personal  representatives  of  a  person  who  bad 
jnned  in    the   grant  of  the  annuity  by  way  of 


surety  only.  The  main  facts  of  the  case  do  not 
differ  materially  from  those  which  ordinarilj 
occur  in  annuity  transactions.  [His  Lordship 
then  stated  the  &cts  relating  to  the  grant  of  the 
annuity,  and  considered  the  form  of  the  deed  of 
the  20th  March  1822,  and  continued  i)  The  deed, 
therefore,  it  will  be  observed,  is  in  the  form 
which  has  become,  by  long  practice,  usual  and  most 
familiar  in  such  like  transactions,  and  contains  no 
BtipnlationB  more  onerous  upon  the  g^ntor,  or 
more  advantageous  to  Uie  grantee  than  are  not 
only  lawful,  but  are  fluent  and  customary.  I 
say  this  because  in  the  argument  on  the  part  of 
the  plaintiff  maov  observations  have  been  made  on 
terms  of  the  deed  which  it  will  be  proper  to  notice 
hereafter.  Such  of  the  Ctcts  in  the  case  as  are 
necessary  to  be  considered  for  the  purpose  of  the 
deoision  now  to  be  pronounced  are  not  in  dis- 
pute. [His  I  Lordship  then  stated  the  facts  as 
above,  and  oontinnea :]  Now  in  this  state  of  oir- 
cnmstanoes  it  has  been  insisted  on  the  part  of  the 
plaintiff  that  he  is  entitled,  as  the  legal  personal 
representative  of  ihe  original  plaintiff,  to  have  the 

Eolicy  of  insurance  on  her  life  treated  as  a  security 
eld  by  the  grantee  for  the  payment  of  the 
annuity,  and  tut  the  annuity  (with  all  arrears, 
if  audi  there  be)  being  satisned,  he  is  entitled, 
Sarah  Preston  having  oeen  a  surety  only,  to  re- 
purchase or  redeem  the  annuity,  and  to  have  all 
the  securities  held  by  the  grantee  transferred  to 
him ;  that  is  to  say,  that  he  is  entitltd  te  have  the 
proceeds  of  the  pouqy  brought  into  the  aooonnt  of 
all  that  had  been  reoeived,  or,  but  for  their  wilfhl 
default,  might  have  been  received,  by  the  grantee 
and  his  soocessors,  and  deducting  firom  the  amount 
all  that  became  due  in  respect  of  the  annuity 
and  the  sum  of  6002^  originally  paid  by  the  grantee, 
to  have  the  surplus  paid  to  him,  the  plaintiff. 
And  for  this  purpose  reliance  baa  been  placed  upon 
the  principle  that,  the  deed  of  grant  oontaininf;  a 
clause  of  repurchase  or  redemption,  the  tiansaotun 
must  be  considered  as  a  loan,  and  not  as  it  pur- 
ports  to  be,  an  absolute  sale  of  an  annuitv.  In 
support  of  this  assertion,  reference  is  maoe  to  a 
decision  of  Lord  ^idwicke  (Lawley  v.  Hooper, 
3  Atk.  280),  in  which  it  was  so  held.  In  con- 
sidering Uiat  decision  which  (although  it  has  been 
described  by  the  defendant's  oounsel,  somewhat 
irreverentlv,  as  bung  "  musty  ")  I  treat  as  of  nn* 
questionable  authority,  regard  mnst  be  had  to  the 
actual  substance  of  the  case.  It  was  decided  at  a 
time  when  the  rigour  cf  the  laws  asainst  uaniy 
had  indaoed  ttie  courts  to  go  to  all  legitimate 
lengths  for  the  purpose  of  checking  the  devices  by 
which  dealers  in  loans  had  proved  themselves  too 
strong  for  the  law.  The  necessities  of  borrowers 
and  the  greed  of  dealers  in  moncry,  had  ledtothe 
invention  of  lending  npon  annuity,  the  principal 
feature  of  which  was  that  the  lender,  having  no 
means  of  compelling  the  repayment  of  the  money 
lent,  was  not  subject  to  the  heavj  forfeiture  im- 
posed by  the  statute  npon  nsurious  dealing — a 
contrivance  which  had  proved  praotically  suooess- 
fhl,  but  which  ttie  courts  found  themselves  bound 
to  disconntenanoe  and  thwart.  In  the  case  before 
Lord  Hardwicke  (Lawley  v.  Hooper,  ettpra),  a 
spendthrift  youth  less  than  twenty-two  years  of 
age,  penniless,  and  in  prison,  had  been  mdnced, 
under  the  pressure  of  his  necessities,  to  g^nt  an 
annuity  of  1501.  for  his  life,  at  what,  in  the  eye  of 
the  law,  as  it  then  stood,  was  thought  to  be  an 
odious  and  unlawful  rate  of  usury  in  considera* 
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Hon  of  a  present  advaooe  of  10S02.,  by  which  be 
was  enabled  to  procure  his  releam  from  gaol. 
Upon  oensideriiiK  all  tbe  eiraumBtaiioes,  the  pro- 
▼uionc  of  the  deed,  and  especially  the  stipnlation 
vUdi  the  grantor  had  inserted  to  the  eficect  that 
if  any  repnrohase  of  t^e  aonnily  should  be  made 
tbe  grantor  shonld  pay  him  a  bonus  over  and 
beyond  the  annuity,  the  Lord  Chancellor  was  able 
to  come  to  the  conclaeion  diat  the  transaction 
was  a  loan,  and  was  not  protected  by  the  mere 
form  on  miiich  -the  security  had  been  taken ;  aiod 
be  aooorAiiigly  decreed  tbat  the  pkintift  was  en- 
titled to  redeem  tbe  aeooritsr  upon  payment  of  tite 
10502.  with  intaveat  from  we  mtte  of  the  deed  in 
3787  (t^  decree  beinc  in  1745),  and  of  all  snoh 
anms  as  bad  been  faiahy  the  grantee  lor  insoranee 
of  the  gnotor's  life  win  ordmacy  legal  kiterest. 
Tbia  is,  I  believe,  the  only  case  in  which  an 
annnit^  transaotiaB  has  been  thus  dealt  wiih,  aad 
imlesB  it  proceeded  opon  the  ground  that  a  fraudu- 
lent advantage  had  been  taken  of  the  gruitor's 
yvoA  «nd  indaaciation  and  necessities  (wbicb 
there  is  reaaan,  frfm  the  tenns  of  the  Lord  Chan- 
vaUor'a  ju^oMnt,  to  belierw  it  did),  it  seems  difB- 
•uh  to  Mooncile  it  with  aay  of  tbe  principles 
amdioable  to  contracts  not  prohibited  by  the  law. 
Gnats  of  annuities  aire  peneotly  lawful  in  Ibem- 
■elTve,  and  tbeve  have  been  muiy  oaaee  in  which 
tbe  right  to  repurchase  or  redeem  (bem  has  been 
decreed — but  the  Court  of  Equity  has  never,  so  faur 
M  I  know,  turned  a  grant  of  an  umuity  untainted 
hs[  finand  into  a  simple  loan  of  money  repayable 
^nth  fiim|^iBtereat^-«Dd  in  the  present  case  there 
m  BO  suggflstawi  of  fraud  or  adrantage  taken  of 
the  grantor.  The  case  brfore  Lord  Hardwioke  was 
KRMved  to  in  a  more  i«aent  case  which  has  been 
ched  is  support  of  the  plaintiff's  contention,  I 
aean  BitUear  v.  AsOay  (1  Phillips,  422),  in  which 
Lord  E^nBdhurat  nodded  the  effect  of  a  power  of 
MnroiMwe  or  vedemption  as  decided  by  Lord 
Harawicke,  but  he  did  so  for  •  difEorent  purpose 
and  under  very  difiereut  ctrenmstanees.  An 
owner  of  large  landed  estates  had  raised  money 
by  means  of  renteharges,  the  grants  of  which  con- 
taiaed  powers  of  repurchase  and  redemption  hy  the 
borrower.  Bv  his  will  he  had  djueabtdi  tbe  pay- 
ment of  all  hie  debts  out  of  his  personal  estate 
and  by  other  means;  and  subject  thereto  he 
dispoaed  of  the  rest  of  his  estate  in  such  a  manner 
as  that  the  plaintiff  in  the  suit  was  then  tenant  for 
life,  ^e  (question  there  raised  was,  whether  the 
tenant  for  life  was  bound  to  pay  the  annuities  or 
rant  charges,  or  whether  the  power  to  repurchase 
onght  not  to  be  exercised  by  means  of  the  personal 
estate  and  such  other  means  as  were  applicable 
nnder  the  will  for  that  purpose,  and  Lord  Lynd- 
bniBt  diere  held  tiiat  «ie  sums  which  had  been 
advanced  to  the  testator  were  to  be  considered 
••  debts  of  hie  whidi  ought  to  be  paid  (treating 
"repnndiase"  and  "redemption''  as  being ayno- 
xmnoas)  in  complianoe  with  tbe  directions  of 
^e  will,  that  tbe  original  demee  ought  to  have 
directed  the  annuities  to  be  valued,  and  tiiat  i^e 
tenant  for  life  was  bound  only  to  kem  down  Uve 
interest  of  the  estimated  value.  None  of  the 
■nnnitants  were  parties  to  the  suit,  and  could  not 
be  in  any  degree  affected  by  the  decision,  nor  is 
tiiere^  in  ihe  judgment  any  suggestion  of  a 
principle  upon  which  tiie  value  of  the  annuity  was 
to  be  estimated .  Neithnr  of  these  decnsions  appears 
to  me  to  have  any  direct  application  to  the  case 
before  me,  for  not  only  is  tnere  no  impeachment 


of  the  original  grant  of  the  annuity,  but  there  cut- 
be  no  repnnAiase  or  redemption  of  tiie  annnitv 
granted  in  1822  and  subsisting  till  1869,  whtn  it 
ceased,  since  tbe  original  plaint  claimed  no  soch- 
right,  nor  did  ite  in  wiymanaermeBtioB  oraUods 
to  an^  right  of  repnMbase.     It  has,    kowsrer, 
been  insisted  l^iat  inasmuch  as  the  annuity  in- 
cluded tbe  sum  recniiaite  to  provide  for  tiie  a- 
suranceon  faerlife  (as  I  h«ve  no  'doubt  it  did., 
although  it  is  not  so  expressed),  and,  as  the  rmt  of 
the  mortgaged  pramises  were  tbe  separate  estate ' 
of  Sarah  Preston,  it  must  be  concluded  tiiat  tbe 
■»"'"»■>  praminms  were  paid  with  her  moneys ;  and 
that  as  the  additional  premiums,  if  any  snim  arose, . 
were  ohatged  upon  the  same  premises,  she  maat 
in  all  eaaea  be  regarded  as  a  surety 'only,  and  there- 
fore   entitled,    upon   the  aunoi^    being    satis- 
fied, to  have  4be  benefit  of  all  the  seenritiee  held  by 
the  grantee.    Tlie  annuity  and  the  mcn^  received 
by  the  grantee  nnd^  it  were  his  money  when  faa 
received  it.    &•  was  under  no -ofaligaitian  to  insure,. 
Be  might  have  dropped  the  iBanrance,  or  he 
might  nave  s<dd  or  surrendered  the  policy  when-- 
ever  be  thought  fit.    For  theae  reasons,  as  wdl 
as  upon  the  facts  stated  in  the  answers  and  de- 
posed to,  I  do  not  think  it  can  be  SMd  that  any 
person  other  than  the  grantee  was  at  any  time 
entitled  to  the  pdioy.    And  this  being  so,  1  €nd 
it  impossible  to  conclude  that  the  original  plaintiff" 
could,  when  alive,  or  her  representaleve.  tbe  pre- 
sent plaintiff,  can  now,  establish  any  right  to  the 
policy  on  the  around  tiiat  it  was  a  secority,  to  the 
transfer  of  which  Sarah  Preston — surety  tho<i^< 
she  was — could  in  any  sense  be  held  to  be  «ntitl^ 
There  have  been  sevwal  cases  in  whicb  the  title  to 
policies  of  insurance,  efboted  by  way  of  saoon^,. 
Lave  come  under  consideration,  some  of  whial>< 
have  boea  referred  to  in  the  aigament,  but  aoae- 
of  which  Eippear  to  me  to&vour  thepluBtifrs oan- 
tention.    In  Lea  v.  Hiaton  (24  L.  T.  Sep.  101 ;  i- 
De  0. 11.  ft  G.  823)  the  defendant,  w  surety  and 
creditor,  effected  an  insurance  for  the  purpose  of 
indemn^ng  himself,  and  received  a  Jai]^  sun 
on    the    policy    than    was    necessary    for   those 
purposes.    It  was  there  held  that  be  was  not 
entitled  to  retain  more  than  was  sufScient  to  re- 
pay him,  and  that  the  surplus  belonged  to  the 
estate  of    the    debtor,   against   whom   he  bad» 
charged  all  tfaat  he  had  paid.    In  Drysdale  v. 
Piggotl  (27   L.  T.  Hep.  810 ;    8   De    (}.  M.  A" 
G.)    a    similar    decision    was    made,    althongb 
there  all  the  premiums  had  been  paid  by  tee 
creditor  who  had   insured,  and  notwithstanding. 
that  the  debtor  bad  refused  to  pay  the  premiaiM 
when    requested     to    do     so;     and     Couri»«f> 
V.    Wright   (3    L.  T.  Bep.  N.   S.  433;   2   Gi£ 
337)  is   to    the    like  efleot.     But    in    all   tbeae 
cases  the  relation    of  debtor  and  creditor  was- 
indisputable,  and  tbe  ground  of  tbe  decisions  was 
that,  the  insurance  bemg  only  to  secure  the  debt, 
the  creditor  insuring  had  no  interest  after  1b(> 
debt  was  paid.    In  this  ease  it  appears  to  me  im- 
possible to  say  that  tbe  relation  of  debtor  wai 
creditor  at  any  time  subsisted  between  tbe  parties 
to  the  deed  by  which  the  annuity  was  secured,  and 
therefore  impossible  to  say  tbat  the  oases  referrtd 
to  in  any  degree  support  the  plaintiff's  oontentici- 
The  case  of  Oottlitlb  v.  Oraneh  (21  L.  T.  Rep.  28k; 
4  De  G.  M.  &  G.  440),  often  referred  to,  and  i^  I 
conceive,  never  questioned,  explains  and  establisin 
the  principles  applicable  to  cases  like  the  presMit. 
And,  although  in  tbe  more  recent  case  of  £««*- 
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(21  L.  T.  B^.  N.  S.  701 ;  L.  Bep. 
9  Bq.  156),  Stoark,  V.0.»  «acpnM*d  oonudanble 
■dam  aa  to  the  grooada  apon  wliich  •oina  ot  the 
{awewiliiig  dedsioaa  had  been  arrived  ati  jet,  feel- 
■fr  hisiaelf  bomd  fa^  theae  deoiaiona,  he  ffiBniaaed 
the  Ull  of  »  phaatiff  wbe,  mder  aacamstancea 
art  diatmgniafaabie  fronk  the  preoont  (cxoept  that 
ha  had  vepnrohasad  an  annuity  whiafa  the  grantee 
had  protaetad  by  effecting  an  tnanranoe),  sought  to 
■  napd  tbe  graatae  to  tnnrfer  to  him  the  polio}>. 
Tha  Vioe^Jbuicellar,  in  hia  jodgnant,  so  expreaaad 
hiaiaaif  as  to  eneonrage  aa  appeal,  an  appeal  was 
hrnwghfi,  and  bwng  heard  bofarii  Lord  Hathertey  as 
Chanoellor,  waa  by  him  anhaaitatinaly  diamiaaed. 
It  must.  I  think,  therefore  be  considiBred  as  iUly 
wtabKehed  apon  authority  that  a  graat  o£  an 
aaimity  like  that  in  the  present  case  is  a  tnmsaa- 
tiaa  parfeetly  kwfnl  ami  perfectly  plain.  That 
whatever  be  the  right  of  repurchase,  no  relation  at 
dttOot  and  orediitor  ia  thereby  created— that  the 
indammty  which  the  giantea  thinks  fit  to  ereato 
for  himaelf  doea  nab  constitBto,  a  aeenrity  in 
which  the  grantor  haa  any  right  or  intereat,  sad 
that  the  claim  of  the  plaintiff  to  have  the  prooeeds 
of  tbe  policy  broaght  into  t^  acoonnt  aa  if  the 
ordinal  plaintiff  ooald  have  claimed  any  intereat 
in  it,  wholly  fails.  That  she  did  not  claim  any 
saeh  interest  I  have  already  stawd;  that  she  did 
not  insist  on  reparohasing  ia  apparent.  And  even 
if  she  had  posoeesed  any  suoh  right  to  repurchase 
aa  is  alleged,  it  most,  to  hare  bMn  eifeotaal,  have 
been  asserted  in  her  lifetime  while  there  was 
distins  nome  sabjeot  capable  of  being  repnrobaaed. 
I  think,  therefwe,  that  so  much  of  tiie  bUl  as 
aaafcs  to  have  the  benefit  of  the  prooeeds  of  the 
|ioliir|r,  most  be  dismissed  with  costs ;  but  at  the 
■aggeation  of  the  defendants  I  direct  that  their 
-casta  be  credited  to  them  in  the  aoconnt  to  be 
taken.  In  other  respects  there  will  be  a  direction 
for  tbe  nanal  acooont  o(  tbe  rents  and  profits  te- 
««md  by  the  dsfeadaata  and  their  predecessors  in 
posseaaion  of  tbe  mortgaged  estate  in  the  <»der 
and  form  against  a  morteag^  in  posaesaion,  and 
farther  considaration  and  aabaaqoent  oosta  mast 
he  reserved. 


Stdioiters :  H.  Dain ;  W.  T.  EUiatt. 


March  3, 4, 5,  8, 10, 11, 12,  ani  15. 
(Before  F&t.  J.) 
0mm.  Ewiao  ATO  Co. «.  JoKasToir  aitb  Co.  (a) 
fPrademarh — ImUotion — Name  given  hy  pnrehaeert 
— Deception  of  tdtimaie   jntreheuert — Ontu    o/ 
proof. 
■Where  one  trader  has  adopted  a  trade  mark,  a  part 
of  which  hat   given  a  parHadar  name  to   hie 

L  goods,  another  trader  vnO.  he  restrained  from 
*»v»g  a  trade  mark  which  is  calculated  to  cause 
his  goods  to  be  known  by  the  same  name. 
debtflm«r«  otie  trader  has  taken  a  suibstaniial  part  of 
t  tb«  another's  trade  mark,  the  onus  of  proving  thai 
le  ioH  pmrehasera  would  not  be  deceived  rests  upon  the 
r  •"!  former. 

I  waa  an  action  to  restrain  an  infringement  of 

bepbintifEB'  trade  mark. 

'C&e  plaintiffs  were  mannfaotoiers  of  Tarkey 

[yard  which  thqr  exported  to  Axien,  Bombay, 

*  other  phwes.    On  the  bandies  in  which  this 

1  was  made  up  they  had  for  many  years  aflEbced 

t  ticket  which  they  alleged  caused  it  to  be  known 

(«)  BusHia  by  W.C.  Bih,Bk 


in  the  Bombay  market  as  "  Bbi  Hathi"  (is.,  two 
elephants)  yam.  This  ticket  waa  of  triaagnlar 
shape,  and  at  a  gieen  coloor .  On  it  was  embossed, 
in  gold,  a  triaoeular  banner  supported  at  two 
comers  by  an  elephant^  and  between  the  two 
elephants  was  a  crown.  On  the  banner  tbe  name 
of  the  plaintiffs'  firm  was  printed  in  Onaerattee 
characters. 

The  defendants  were  also  manufacturers  of 
Tarkey  red  yam  which  they  exported  to  the  same 
pkcea  as  the  plaintiffs,  and  recently  oommenoed 
using  a  ticket  which  .was  siaoilai'  in  shape  and 
cplcor  to  that  of  the  plaintifb.  It  also  bad  two 
^phaats  on  it  in  the  sameplaoeasin  the  plaintiffs', 
but  toxned  in  tbe  oppoeito  direction,  ana  between 
them,  instead  of  a  crown,  was  the  figure  o£ 
a  Hindoo  idol  called  Gnnputty.  The  bamier  was 
also  represented  on  the  defendants'  ticket  as  on 
tbe  plamtiff  s',  and  on  it  was  the  name  of  the  de&a- 
daata'  firm  in  English  letters. 

The  pkintiflfa  had  applied,  nnder  the  Trades 
Marks  Begistration  Act  1875,  to  have  their  ticket 
registered  aa  a  trade  mark,  but  their  application 
was  refused  by  tbe  committee  of  experts,  and 
their  decision  was  affirmed  by  the  Court  e£ 
Appeal :  {Be  Orr  Swing's  Trade  Marks,  88  L.  T. 
Bep.  N.  S.  695 ;  8  Oh.  Div.  7<M.)  An  appeal  to  the 
House  of  lioi^  is,  however,  pending. 

The  plaintiffs  now  claimed  aa  injunotion  to 
restrain  tbe  defendants  from  using  the  ticket 
above  described,  or  otherwise  imitating  the  plain- 
tiffs'  ticket. 

There  was  no  evidence  of  actual  deoeptioii  by 
the  defendants'  ticket ;  but  it  appeared  m>m  the 
evidence  of  several  witnesses  in  Bombay  that, 
thouj^h  the  dealers  in  Bombay  would  not  be 
deceived,  yet  that  the  native  weavers  in  the 
country,  who  were  the  nltimato  purchasers  of  the 
yam,  would  probably  be  deceived. 

The  evidence  taken  by  a  commission  in  Bombay 
was  Twd,  and  a  lar^e  number  of  witnesses  wero 
now  called  by  both  sides.  The  effect  of  the  evi- 
dence and  the  farther  facta  of  the  caae  are  fully 
stated  in  the  judgment. 

North,  Q.C.  and  Oiffard  for  the  plaintifbi.r-Tbe 
&ct  that  the  committee  of  experts  has  refused  to 
register  the  plaintiffs'  trade  mark,  and  that  theii; 
decision  haa  been  nphdd  by  the  Court  of  Appeal, 
does  sot  make  any  difference  in  this  action,  aa  by 
the  Trade  Marks  Begistration  Act  of  1876 
(39dc 40  VicLc.  33),  the rij^tof  traders  to  take 
nrocoedinga  to  protect  their  trade  marks,  which 
nad  been  in  nae  pravioosly  to  tbe  passing  of  the 
Act  of  1875,  aM  leilb  Jnet  aa  if  the  Tmda 
Marks  Begistratioa  Acta  had  not  been  passed. 
Our  ticket  is  known  in  the  nuukete  aa  tbe  "  BhS 
Hathi"  or  "Two  Elephant"  ticket,  and  that  of 
the  defendants  is  likely  to  obtain  the  same  name. 
The  iaans  to  be  tried  in  this  action  ia  whether 
a  certain  maik,  having  for  many  years  been 
uaed  in  a  certain  trade,  coupled  always  with  a 
particular  dasB  of  gooda,  has  or  has  not  in  thst 
particalar  trade,  and  con]ded  with  that  particular 
class  of  goods,  beoome  so  identified  with  those 
goods,  that  what  the  defendants  have  done  in  this 
case  is  an  invasion  of  that  mark.  [Tkt,  J. — ^The 
case,  in  my  mind,  separates  itself  inlo  two  diatiaefe 
heads — one  is  the  eimple  question  of  tbe  likeness 
of  the  two  tickets,  and  tbe  other  is  with  r^ard  to 
fraud.]  There  is  so  much  common  to  bath 
tickets,  that  Uie  distinguishing  oharacteristi*  mast 
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be  the  Btroni^er.    No  one  can  be  heard  to  defend 
his  deBign  if  it  is  calculated  to  deceive,  not  the 
immediate  wholesale  parchasers,  bat  anyone  who 
in   the  coarse   of   the  transmission   trom   the 
original  manufacturer  or  merchant  to  the  ultimate 
consumer  may  have  the  mark  before  him.     In 
TTothwv^mm  t.  Ovnrie  (27  L.  T.  Bep.N.  S.  393  ; 
L.  Bep.  o  E.  &  1. 508)  the  only  similarity  in  the  two 
labels  was  the  word  "  Glenfleld  "  and  the  make  up. 
[Fry,  J. — There  was  distinct  evidence  of  fiaud  in 
that  case.]    In  EdeUten  t  EdelttmClO  L.  T.  Bep. 
N.  S.  780;  1  De  G.  J.  &  S.)  Lord  Weetbury  said, 
you  need  not  prove  deception,  if  the  mark  is  in 
itself  of  such  a  kind  as  that  it  will  probably  de- 
ceive.   Here  both  tickets  are  the  same  shape  and 
colour,  and  have  two  elephants  in  them.     The 
plaintiSs'    yarn   has    obtamed    the   name  "Bh^ 
Hathi "  in    the  markets,  and    the    dealers    and 
weavers  in  the  up  coantry  would  think  they  were 
baying  the  plaintiffs'  yam  when  they  saw  the  two 
elephants  on  the  defendants'  ticket.    The  defen- 
.  dtmts'  name,  like  the  plaintiffs',  is  on  the  ticket, 
but  the  plsdntiffs'  name  is  in   Gnzerattee,  which 
the  natives  coald  read,  while  that  of  the  defen- 
dants is  in  English,  whidi  Uie  natives  could  not 
.  read  and  would  not  pay  any  attention  to.    [F&t, 
J. — I  have  no  evidence  that  the  defendants  sell 
yam  up  the  country.    There  is  no  deception  at 
the  place  from  which  we  have  evidence.]    That 
point  erase  in  Ford  v.  Foaier  (27  L.  T.  Bep.  N.  S. 
.  219  i  L.  Bep.  7  Ch.  App.  611).    James,  L.J.  in  his 
judgment  (p.624)  deals  with  the  unsuccessful  defence 
of  pubUd  jwrie.     Mellish,  L.J.,  in  his  judgment 
(p.  629)  adverts  to  the  fact  that,  as  between  the 
wholesale  manufacturer  and  the  buyers,  there  was 
no  deception,  the  term  was  publicijuru — that  is 
to  say,  the  term  "  Eureka  "  had  become  a  term  sig- 
ni^ing,  not  a  shirt  made  by  one  person,  but  a 
shirt  of  a  particular  shape.  There  was  no  evidence 
at  all  in  that  case  of  anybody  having  been  de- 
ceived, and  the  inference  bhe  court  drew  was  that 
it  was  the  ultimate  purchaser  and  not  the  whole- 
sale buyer  who  was  likely  to  be  deceived.     In 
Baixo  V.  Provezendt  (14  L.  T.  Bep.  N.  S.  314;  L. 
Eep.  1  Ch.  App.  192)  Lord  Cranworth  says  (p.  196) 
that  the  question  in  ^Kse  cases  is  always  a  difiBouh 
one  as  to  the  amount  of  resemblance  which  the 
court  can  seize  upon  in  the  absence  of  actual  decep- 
tion.   It  is  not  a  question  whether  purchasers  wi(h 
the  marks  side  by  side  would  be  deceived,  but  it  is 
a  question  of  the  resemblance  of  the  two  marks. 
The  effect  of  the  evidence  of  the  native  witnesses 
is  this.    If  there  is  someone  to  point  out  the  dis- 
tinctive marks  of  the  two  labels  ic  is  possible  to 
prevent  deception,  but  otherwise  deception  will 
naturally  arise.  The  similarity  between  the  tickets 
is  so  great  that  not  only  the  up-country  buyers, 
but  the  dealer  who  sells  to  the  up-country  buyers, 
.  and  even  the  broker  is  little  to  be  deceived,  though 
it  is  trae_  that  Inr  taking  sufficient  precaution,  and 
by  adopting  safeguards  to  prevent  such  a  result, 
yon  may  prevent  it.    As  to  the  ticket  called  the 
"  ^88  "  ticket,  it  was  not  intended  in  any  way  to 
supplant,  nor  does  it  sapplant,  nor  from  its  size 
or  conformation  could  it  supplant,  the  elephant 
ticket ;  but  it  is  put  on  the  outer  brown  paper 
cover,  in  order  to  show  that  the  plaintiffs'  goods 
are  inside.    It  is  an  extra  safeguard. 

Alton,  Q.C.  and  J.  CuUer,  for  the  defendants.— 
The  defendants'  ticket  is  distinct  from  the  pl^- 
tiffs'  upon  the  face  of  it,  and  there  is  no  evidence 
of  any  purchasers,   immediately   or  ultimately. 


having  been  led  to  take  the  defendants'  tioket  for 
the  plaintiffs';  and,  assnining  that  the  plaintifis  may 
claim  an  exclusive  right  in  a  name  which  grow* 
out  of  this  ticket,  that  name  must,  in  the  firat  in- 
stance, be  specific.    The  name  they  claim  is  "  Bh6 
HathL"    [Fbt.  J.— No;  they  claim  that  yon  shall 
not  use  a  ticket  which  shall  allow  yonr  goods  to 
be  sold  as  "  Bb6  HathL"]    They  most  found  that 
npon  some  alle^tion  that  their  goods  are  known 
AS  "  Bh^  Hathi."    There  is  no  specific  name  that 
the  plaintiffs  have  made  out  as  being  a  name  which 
is  applied  to  thnr  goods  in  the  market.    Then  the 
name  must  not  be  known  in  any  one  place  only ;  it 
must  be  a  general  name  for  the  goods,  not  only  a 
common  one.    In  this  case,  the  name  only  arisea 
from  local  causes,  and  not  from  anything  inherent 
in  the  ticket.    There  must  be  a  general  use  of  the 
name  far  beyond  what  has  been  proved.    It  moat 
be  a  name  which  arises  from  something  in  the 
ticket  to  which  the  proprietor  of  the  ticket  can 
claim  a  right.    In  wis  case  the  yarn  is  some- 
times called    "Hathi"  (Elephant)  yam.      That 
must  arise  from  some  notion  that  the  plaintiffs 
have  a  right  to  a  ticket  with  one  elephant  on  it^ 
and  they  dearly  have  not    Inasmuch  as  the  par- 
chaser  calls  it  the  "  Hathi  "  ticket,  he  sees  on  it 
that  which  is  common  property,  and  the  holder 
can  have  no  right  in  that  name.    If  the  plaintiiEs*' 
orown  and  elepnant  ticket  were  sent  to  the  Fgi 
Islands  and  the  islanders  chose  to  call  it  "  Crown  " 
yam,  and  the  defendants  having  used  a  crown 
I'or  fifty   years,  had    not  traded  with  the    Fiji 
Islands  bwore,  could  they  be  precluded  from  using 
their  crown  ticket  when  trading  with  them  P  Then 
the  habit  of  dealing  of  the  pluntiffs  in  this  case 
precludes  them  from  any  right  to  such  a  trade 
name  as  that  which  they  are  setting  up,  as  they 
use  several  tickets  to  designate  precisely  the  aam» 
yam.    They  also  authorise  other  people  to  pat 
their  own  tickets  on  the  yam,  which  has  been  a 
serious  objection  to  a  right  to  a  name.    Then  the 
"Egg"  ticket    is    always   used    in    conjunction 
with  the  ticket  now  alleged    to    be    infringed. 
There  are  two  questions  to  be  discussed  on  behalf 
of  the  defendants  :  yes  or  no  have  the  defendants 
used  the  plaintiffs'  label  P  Have  they  fraudulently 
represented  by  themselves  or  their  agents  any 
goods  that  have  been  sold  as  being  the  eoods  of 
the  plaintiffs?    [Fky,  J. — Is   not   the   question 
really  this :  Have  the  defendants  enabled  or  in- 
duced   other    persons  to    make  representations 
which  would  be  false  in  fact  P   It  is  not  sagg^ted 
that  the    defendants  have    themselves  made   a 
fraudulent  representation,  but  that  they  have,  by 
adopting  a  particular  ticket,  induced  and  enabled 
other  people  to  do  so.]  In  that  case,  the  plaintiffs 
can  only  charge  the  defendants  with  the  use  of 
the  tmde  mark,  which  is  really  all  they  do.    The 
statement  in  the  pleadings  that  "  The  said  mark 
or  label  was  used  by  the  defendants,  and  is  calcu- 
lated to  deceive,"  does  not  amount  to  a  charge  of 
fraud,  but  only  that  the  defendants  have  used  a 
ticket  which  is  like  that  of  the  plaintiffs.    "  Bh^ 
Hathi "  is  a  subsidiary  term,  and  has  always  been 
associated  with  the  name  of  some  firm.    Ihe  nse 
by  the   defendants    of    two    elephants  is  qait» 
natural,  as  the  goods  were  to  go  to  the  Indian 
market,  where  elephants  were  in  general  use  as 
trade  marks.    The  triangular-sha^d  labels  and 
the  figure  of  an  elephant  are  respectively,  so  far 
as  regards  the  use  thereof  with  TWkey  red  yam, 
things  piiblici  jurit.      If   the   defendants   are 
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MBtruned  from  nsin^  two  elephants,  they  most 
be  restruned  from  osing  any  elephants  at  all,  or 
anyihinff  which  might  oaase  the  yam  to  be  called 
"Hatbi  yam.  A  port  of  the  plaintiffs'  trade 
mark  haa  given  a  name  to  their  goods,  and  they 
therefore  contend  that  no  one  else  is  entitled  to 
use  that  part  of  the  trade  mark.  They  claim  an 
ezclnsiTe  right  to  an  element  of  tiieir  combination. 
In  Ford  ▼.  Foritr  («it  tup.)  tiie  &ct8  were  different 
to  those  in  this  case.  [Fbt,  J. — In  that  case  the 
conrt  restrained  the  nse  of  the  word  "  Eareka " 
in  a  manner  which  might  enable  the  word  to  be 
addressed  to  the  pnblio,  and  not  to  the  trade.  The 
oonrt  came  to  the  condnsion  that  deception  might 
arise,  though  there  was  no  evidence  that  the 
pdblio  had  been  deceived.  They  thought  the 
name  would  travel  with  the  mods  beyond  the 
knowledge  of  the  distinction.  It  appears,  there- 
fore, exactly  parallel  with  this  case.  The  dealers 
in  Aden  and  Bombay  will  not  be  deceived,  but  the 
parchasera  in  the  Ghauts  and  Abyssinia  will  be.] 
lie  court  will  not  be  anxious  to  extend  the  prin- 
ciple of  that  case.  In  this  case  the  deception  is 
too  remote;  and  if  there  is  deception  because  of 
the  incapacity  of  the  persons  deceived,  then  the 
court  will  not  take  notice  of  it.  The  persons 
deceived  must  be  of  reasonable  intelligence. 
There  is  no  evidence  of  a  single  up-country  buyer 
being  deceived,  save  as  a  speculative  opinion.  In 
Seizo  V.  Provezmde  («&»  »uj>.),  as  in  Ford  v.  Fatter 
{uhi  mp.),  the  name  by  which  the  goods  were  sold 
was  put  on  the  goods  themselves.  In  this  case 
the  seed  of  deception  is  not  in  the  defendants' 
ticket,  and  there  mnst  be  stronger  evidence  of 
deception  than  has  been  offered.  In  the  Glenfield 
Starch  case  (Wothertpoon  v.  Cvrrie,  27  L.  T.  Bep. 
N.  S.  393;  L.  Bep.  5  E.  &  J.  508)  there  was 
eridence  of  great  fraud.  In  the  case  of  Braham 
V.  Bu$tatd  (9  L.  T.  Bep.  N.  S.  199 ;  1 H.  &  M.  447) 
it  was  held  that  a  man  nad  a  right  to  call  his  goods 
by  a  particular  fancy  name;  but  in  Baggett  v. 
Findlater  (29  L.  T.  Bep.  N.  S.  448 ;  L.  Bep.  17 
£q.  29)  it  was  held  that  the  plaintiff  had  no  right 
to  the  name  "Nourishing,'^  although  his  stout 
was  known  in  the  market  by  that  name.  [Fbt,  J. 
— In  the  case  of  The  Linoleum  Manufacturing 
Company  v.  Nairn  (38  L.  T.  Bep.  N.  S.  448  ;  L. 
Bep.  7  Ch.  Div,  834)  I  did  not  grant  an  in j  auction, 
as  the  word  "  linoleum"  was  only  a  name  for  a 
subetance.]  Cope  v.  Evans  (30  L.  T.  Bep.  N.  S. 
292;  L.  Bep.  18  Eq.  138)  is  in  my  favour;  for, 
comparing  that  case  with  the  present,  there  is 
more  reason  for  saying  that  a  considerable  portion 
of  the  plaintiffs'  brand,  "Flor  Fina  Prairie 
Superior  Tabao,"  was  taken  in  the  defendants' 
hrud  "  Flor  de  la  Prairie,"  than  there  would  be 
in  this  case.  Here  all  that  is  alleged  is  that  the 
nae  of  the  two  elephants  generates  the  excrescence 
viwn  the  plaintifu'  trade  mark  of  a  peculiar  name 
■risins  from  the  presence  of  the  two  elephants. 
The  ele^iants  are  only  one  element  in  the 
plaintifEr  combination,  which  consists  of  two 
elephants,  a  crown,  burner,  and  name.  Cope  v. 
Bvcmt  also  shows  that  where  there  is  no  identity 
of  trade  mark,  the  court  will  not  rely  upon  specu- 
lative opinion  upon  either  side,  but  will  require 
proof  of  actual  deception.  So  in  the  case  of 
WooOam  v.  BadcUffe  (1  H.  &  M.  259);  that 
■hows  that  where  a  material  part  of  the  trade 
mark  is  omitted  then  must  be  proof  of  actual 
deception,  and  it  is  impossible  for  the  plainti& 
to  lay  that  the  crown  is  not  a  matwial  p«rt 


of  his  ticket.  [Frt,  J. — ^The  pinch  of  the  case 
agunst  you  is  that,  there  being  ii  part  of 
the  plaintiffs'  mark  which  has  given  a  name  to 
their  goods,  it  is  said  yon  have  taken  that  part.] 
The  part  taken  was  common  property.  Our  trade 
mark  is  not  "  Bh^  Hathi ;  "  it  is  "  Gunputty."  la 
all  the  cases  mentioned  by  the  plaintiffs  the  defen< 
dants  used  the  very  thing  complained  of  ipeiuima 
verba.  The  plaintiffs  ohwrge  the  defendants  with 
fhind,  but  the  charge  is  not  specially  pleaded. 
They  charge  one  kind  of  fraud  and  prove  another, 
which  is  not  sufficient  {Webtter  r.  Power,  L.  Bep.  2 
P.  C.  69, 81).  The  right  of  the  plaintiff  to  nse  one 
elephant  is  material,  as,  if  the  owner  of  a  trade 
mark  cannot  claim  exclusive  property  in  any 
emblem  alone,  he  cannot  claim  the  exdosive 
property  in  that  emblem  when  used  in  duplicate, 
and  the  plaintiffs  do  not  daim  one  elephant. 
Where  there  is  an  emblem  common  to  a  traide  no 
I>er8on  in  that  trade  can  acquire  any  exdasive 
title  to  nse  that  emblem,  whether  he  uses  it  onoe, 
twice,  thrice,  or  any  number  of  times  on  his  trade 
mark ;  and  an  elephant  is  a  common  device  on  yam 
tickets  in  the  Indian  markets.  The  judgment  in 
Be  Orr  Etaing's  Trade  Mark  Cubi  «up).  is  in  my 
favour,  and  also  Be  Hyde  and  Oo.'s  Trade  Mark  (S 
L.  T.  Bep.  N;  8.  777 ;  7  Ch.  Div.  724).  The  onus  of 
proof  is  on  the  plaintiffs.  There  is  no  evidence  to 
show  the  probaole  user  hj  the  up-country  people 
of  the  name  "  Bh^  Hathi  "  with  reference  to  the 

glaintiffs'  goods,  nor  that  the  defendants'  goods 
ave  obtained  the  name  "  Bh6  Hathi,"  but,  on  the 
contrary,  it  proves  that  they  are  oJled,  "Gun- 
putty." 

North,  Q.O.  in  reply. — If  the  plaintiffs'  yarn  is 
known  as  "  Bh6  Hatni,"  it  does  not  make  any  dif- 
ference if  it  is  also  known  by  another  name.  No 
actual  deception  has  been  proved,  but  there  is 
reasonable  probability  of  deception.  In  Kinahan 
▼.  Bolton  (15  Ir.  Ch.  75)  the  defendant  was  re* 
strained  from  using  the  name  "KL."  for  his 
whisky,  even  in  conjunction  with  his  own  name ; 
and  the  present  case  is  stronger,  as  the  manufac- 
tnrers'  name  is  on  one  ticket  and  not  on  the  other. 
Where  there  are  certain  things  common  to  both 
tickets,  greater  care  must  be  taken  to  prevent 
them  resembling  one  another.  The  judgment  of 
James,  L.J.  in  Ford  v.  Foeter  shows  toat  the 
onus  of  proof  is  on  the  defenduit.  The  commence* 
ment  of  Lord  Cranworth's  jutonent  in  Seitto  y. 
Provezende  is  in  my  favour.  La  Edeltten  r.  EdeUten 
{uJri  sup.)  the  plaintiff  marked  his  goods  with  an 
anchor,  and  the  defendant  adopted  an  anchor  and 
a  orown,  and  the  defendant  was  restrained  tram 
using  his  device.  There  the  anchor  gave  the  name 
to  the  plaintifPs  goods.  Here  the  dephants  have 
done  so.  There  was  no  proof  of  actual  deception 
in  that  case.  The  judgment  of  Lord  O'Hagan  in 
The  Singer  Machine  Manufaeturirig  v.  WiUon 
(L.  Bep.  3App.  376,  395;  38  L.  T.  Bep.  N.  S. 
308)  points  out  that  it  is  the  duty  of  the  defendant 
to  justify  the  use  of  the  trade  mark,  and  not  of 
the  plamtiff  to  prove  deception.  The  defendant 
must  take  care  that  a  reasonable  probability  of 
deception  does  not  arise.  In  WooUarn  v.  Botdiff 
(1  H  &  M.  259)  the  "  St.  A  •  •  •,"  which  was  the 
essential  thing  in  the  plaintiff's  trade  mark  was 
not  taken  by  the  defendant.  When  the  defen- 
dants' witnesses  say  that  people  were  not  de- 
ceived they  refer  to  people  who  had  both 
marks  befora  them.  [Fbt,  J. — ^Where  am  I  to 
restrain  the  nse  of  the  ticket  except  in  Bombay  P] 
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It  IB  not  xumal  to  limit  aa  injanotiaa  ia  that 
manner,  [^'i  J-  referred  to  the  form  of  the 
decree  in  iSetsgo  t.  Prooezeude  in  "  Sebastian  on 
IJcade  2SaikB,"v.  203.]  The  onus  of  proof  is  not 
on  th«  plainta'nH,  bat,  if  it  is,  they  have  oatried  it 
ont. 

War,  J. — In  this  case  the  plaintifik  soe  the  de- 
fendants  for  an  injnnotion  to  leatrain  the  nae  of  a 
ticket  whiofa  the  phuntiffs  allege  to  be  their  trade 
mack,  and  which  the  defendants  deny  to  be  a 
tnde  mark.  It  appears  that  in  the  year  1850  the 
plaintiffs  introdneea  the  ticket  in  question,  for  the 
purpose  of  affixing  it  to  some  bandies  of  Turkey 
red  yam  which  they  were  in  the  habit  of  ezport- 
inf^  and  that  tioket  I  will  presently  describe  mora 
in  detaiL  It  appeares  that  in  the  year  1865  they 
intiodacad  an  additional  tiuket,  which  has  been 
known  as  the  egg  ticket,  beoanse  it  has  upon  it 
the  figure  of  an  egg,  and  which  figure  ther 
marked  aa  their  trade  mark.  Now  Ae  plaintim 
have  been  in  the  habit  of  exporting  these  Turkey 
red  yams  to  Bombay,  to  Aden,  and  to  Ifadias, 
and  no  doubt  to  many  other  places.  It  appears 
that  with  regard  to  Bombay  thair  oourse  of  tnkde 
fns  twofold.  They  sometimes  sold  their  yams 
tgat  shnnaent  to  Bombay,  and  they  sometimes 
■hipped  the  yam  liiemselveB  to  Bombay,  and 
when  thev  exported  them  direct  they  placed  on 
their  Turkey  red  yams  the  ticket  which  is  now  in 
omtroTeray,  which  I  will  call  ticket  A,  and  on  the 
OBter  wrapper  they  placed  the  egg  trade  marie, 
i^ereaa  when  they  sold  goods  for  exportation  to 
Bombay  Uiey  placed  outside  the  same  egg  trade 
mark,  and  they  placed  inside  a  label  having  upon 
H  not  the  elephants,  but  two  peacocks.  It  appaurs 
titat  with  Tomtd  to  Aden  the  oourse  of  trade  is 
somewhat  different.  They  did  not  export  thither 
themselves  directly,  bnt  they  sold  for  export 
thither  Torkey  red  yam,  having  upon  it  two 
elephaata  and  tho'  exg  trade  mark.  It  appears 
titib  tbe  same  eourse  was  pursued  with  remtcd  to 
Madras,  viz.,  Idiat  when  they  exported  to  Marinw 
they  pot  upon  it  the  elephant  tusket  and  the  egtr 
ticket,,  and  when  they  sold  to  merchants  therjr  put 

ra.  it  the  eag  ticket,  and  snch  special  ticket  as 
mflrohants  mig^  desire.  That  appears  to  be 
shortly  the  oouse  of  trade  of  the  pkinciffs  with 
to  the  three-  ports  to  which  I  hsvie 
Now  it  iwpears  that  in  July  1875,  the 
defendants  shipped  ta  Aden  three  bales  of 
Taring  red  yam,  and  that  from  that  time  down  to 
tile  piesMit  they  have  shipped  to  Aden  some  fi£ty 
or  sixty  bales  of  Turkey  red  yam.  With  regard 
to  tlist,  the  question  arises  in  the  first  instance 
which  I  am  aoont  to  refer  to,  as  to  tiie  identity  of 
the  trade  mark.  Itappears  thatabentthe  endof 
1876  they  shipped  to  Bombay  one  consignment 
sowmsting  of  ten  bales  of  Turltey  led  yam.  That 
rsd  yam  was  sent  to  a  merdiant  of  the  name  of 
Shapoojee^  and  was  sold  to  a  peracm  of  the  name 
of  Vithal  Qadewjee  through  the  intervention  of  a 
broker  or  deaier  whose  name  ia  Thergoooa.  Now 
it  spears  ^at  the  goods  so  shipped  were  dyed  by 
3£r.  Idler,  certainly  not  by  the  plaintiff,  and  were 
made  up  originally  in  consequence  of  an  order 
nceived  in  the  early  port  <tf  1875  by  tbe  defen- 
dants from  a  correspondent  of  theirs,  Abdul  Ali 
Hossam,  in  Aden.  The  history  of  the  subsequent 
shipments  to  Bombav  is  not  so  fully  before  me ; 
Vot'the  fact  is  that  tnese  shipments  came  to  the 
knowledge  of  the  plaintiffs  about  the  middle  of 
the  year  1876,  and  thereupon  this  action  was 


brought.    Now  I  will  inquire,  in  the  first  pitce, 
how  the  plaintiffs'   goods   and  the  drffimMnlrf 
groods  were  made  up.    They  were  made  up  in 
similar  bundles.    That  was'»  matter  of  coosBa, 
because  it  appears  Tnrkej  red  yarn  is  alwavimade 
up  in  similar  bandies.    The  outside  of  tiie  bundlu 
of  the  goods  supplied  by  the  defendants  had  apoa 
it  a  certain  outside  red  mark.    With  regard  to  that 
mark,,  it  ia  material  to  observe  that  the  defendsati 
put    upon  it  a  shield,  on  which  was  a  certain 
goddess,  Minerva  or  Britannia,  for  th»ir  trade 
mark.    They  had  previoosl;  used  the  Gonpatty. 
It  appeared  that  the  plaintiffs'  goods  shippad  to 
Aden  were  shipped  by  a  firm  who  also  piUi  a  red 
mark  outside  tne  bundle ;  but  it  appears  that  the 
plaintiffs'  goods  had  certain  figures  stencilled  opon 
them,  the  Uke  of  which  does  not  appear  upon  the 
defendants'  goods.    It  appe^ra,  also,  when  ths 
outer  wrapper  is  taken  off,  a  blue  or  grey  wrappec 
is  found   underneath,    and  at    the  end  at  that 
wrapper  there  is  placed  the  plaintiffs'  ticket,  opoo 
which  they  are  now  sueing,  and  upon  the  defen- 
dants' goods  the  ticket  which  is  now  impeached. 
Further  than  that,  it  is  to  be  observed  that  ioaid* 
the  whole    of  tbe  wrapper   there  is  a  {nece  ti 
card-board   or   mill-board,  on  which   the  ptun- 
tiffs'  goods  had  a  certain  white  label  or  ticket 
not  repeated  on  the  defendants'  goods.    "Fhsn 
ass,    therefore,  considerable  diffsrences  between 
the  get   up    of  the   two   goods.    Then  I  come 
to   the  oorapariaoo   of  the  tickets   which  wen 
actually  placed  upon  the  goods,  those  tickets  being 
known  respectively  as  A  and  B.    The  first  ^estion 
I  have  to  ask  myself  with  regard  to  these  tickets  ii 
this ;  judging  tnem  aa  an  EngUshman  and  know- 
ing the  hMxtB  of  the  English  people,  whether  the 
one  would  be  taken  for  tbe  other  l^  the  dealers 
or  purchasers  of  ordinary  prudence  P     Now  the 
two  tii^ts  may  shortly  be  deseribed  in  this  way. 
They   are  both  trianealar;  that   is    immateriM, 
beoause  these  tickets  alwaya  are  criangnlar,  being 
always  adapted  for  the  porpoee  of  fitting  on  to 
the  fiup  at  the  end  of  the  parceL    They  are  both 
in  green  and  g^d;  that  is  a  common  mode  dL 
ma£ng  up  these  tickets.    They  have  both  what 
is  called  a  banner,  ooenpying  the  middle  of  the 
ticket.    That  is  not  claimed  by  ths  plaintiffs  ex- 
clusively as  their  own,  beoause  it  has  been  used 
in  other  cases.    But  the  plaintifis'  tiokat  has  Aat 
banner  supported  by  two  elephants.    Above  the 
banner  and  in  the  middle  line  of  the  ticket  the 
plaintiffs  have  a  crown,  and  in  the  middle  and  in 
a  similar  position  of   the  defendants'  tioket  we 
find  the  hideous  figure  of  an  idol  said  to  be  called 
Gonput^,    and    which,  undoubtedly,    had    been 
adopted  as  early  as  the  year  1874  by  the  defen- 
dants as  their  txade  mark  upon  the  goods  which 
they  had    shipped  to  Bomtay.      The    plaintiffif 
tioket  has  the  words  "  Prime  l/urkey  Bed  "  on  the 
banner,  and  the  defendants  have  the  same  under- 
neath.    Then  there  comes  the  number  in  cacfc 
case ;  below  that  on  tbe  plaintiffs'  tioket  conies  tdte 
name  of  the  firm  in  Gnserattee,  and  below  that 
the  name  of  the  manu&otory  or  dyung  plaosb 
"  Leven  Bank,"  in  old  English ;  whereas  in  the 
defendants''  ticket  you  have  "  B.  Johnston  and 
Go.,  London,"  printed  in  English.    Ejaying  des- 
cribed the  tickets,  I  repeat  the  question,  ShooUI 
be  deceived  so  as  to  take  the  one  ticket  for  the 
other,  evmi  if  the  two  tickets  were  not  before  ms^ 
supposing  me  to  be  a  purchaser  of  orcBnai7  oautioa 
and  ordinary  intelligence?    I  answer  I  ahoold 
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BOt,  and  for  this  reason,  that  the  two  tickets 
oertBinlj  do  not  impress  the  eye  thronghont  as 
fa^og  the  same.  There  is  a  Ki:«at  simiUuity 
nodonbtedly ;  but  more  than  that  I  am  bonnd  to 
obserre  in  the  one  there  is  a  name  I  can  read,  and 
in  the  otfaer  there  is  a  name  which  I  cannot  read, 
therefore  there  m  a  very  strong  differenoe  between 
tbem.  I  can  understand  from  trbam  the  one 
emanated,  bnt  I  cannot  tdl  firom  whom  the  other 
oame,  I  can  read  the  place  of  manabctare  upon 
both,  sod  I  can  see  they  are  different ;  and,  farther 
than  that,  tiiat  the  plaintiffs  always  nsed  this 
gnea  ticket  with  a  trade  mark,  which  trade  mark 
tbe  defendants  have  not  imitated,  and  which  trade 
mark  they  have  challenged  the  attention  of  the 
reader  by  marking  it  as  their  trade  mark.  That 
qoestion,  therefore,  I  should  have  to  answer  in  the 
se^tive.  But  then  arises  the  second  qoestion, 
Eave  the  defendants  taken  a  material  and  sub- 
stantial part  of  the  plaintiffs'  ticket?  For  this 
parptme  it  seems  to  me  immaterial  to  consider 
VMtber  the  ticket  is  justly  entitled  to  be  called  a 
trade  mark  strictly  or  not,  for  the  reasons  whidb 

!  VP""  '"  ^^B  course  of  what  I  am  about  to  say. 
Before  I  can  answer  the  question  as  to  materiality 

I  d  die  parts  taken  I  most  have  regard  to  two 
tilings.  In  the  first  place,  I  most  look  at  the 
tiokets  and  inquire  whether  a  large  part  which 
impresses  the  eye  has  been  taken,  wnether  a  signi- 
fieaot  cfaaractenstic  of  the  ticket  has  been  taken  ; 
and  I  answer  that  it  has.  I  find  that  the  two 
elephaQts  in  the  two  top  comers  of  the  plaintiifs' 
triangular  ticket  are  repeated  by  two  elephants  in 
tiie  two  top  oomers  of  the  defendants'  ticket.  It 
is  ^oite  telle  that  the  elephants  are  in  a  different 
position ;  one  aet  of  elephants  have  howdahs  upon 
them,  azid  tbe  others  hare  not,  and  the  tronks  are 
tuned  in  different  directions;  but  still  in  each 
oonier  there  is  an  elephant  that  impresses  the 

!      ere  wiiii  a   oonsideTable  amount  of    similarity. 

'  Aien,  I  must  next  inquire  the  mode  in  which 
tile  plaintiffs'  goods  have  been   accustomed  to 

I  be  Hid  and  what  people  have  called  those  |;oods. 
It  is  in  eridenoe  before  me  that  the  plaintiffs' 

I      goods  haTB  been  sold  in  the  Bombay  market  for 

'  a  Doiaber  of  years  under  the  name  of  "  Bh^  Hathi " 
'^lioh  means  two  elephants.  There  is  undoubtedly  a 
Teiy  considerable  conflict  of  eridenoe,  bnt  it  appears 
to  me  to  remit  in  this  that  the  name  "  Bh^  Hathi" 
has  been  used,  and  that  for  a  very  considerable 
nnmba:  of  years,  as  designating  the  plaintiffs' 
goods  in  Hbe  Bombay  market.  A  good  many  years 
ago,  some  twenty  years  ago,  a  firm  of  Orawfords 
acted  as  the  consignees  in  Bombaj  of  the  plaintiffs' 
imds,  and  it  is  evidence  before  me  that  theplain- 
vSafgoods  were  known  as  "  Crawford's  Bh^  BAthi." 
Aey  were  mooeeded  by  a  firm  of  Graham  and  Co., 
*ho  down  to  a  few  years  mo  acted  as  tbe  con- 
signees of  tbe  plaintiffs'  goo£.  It  appears  to  me 
4be  conwion  name  of  the  goods  was  "  Qxaham's  Bh^ 
HaAL"  Now  I  will  take  the  evidence  of  one  of  the 
nportSDt  witnesses  of  tbe  defendants  who  when 
wed  fay  what  name  ticket  A  was  known  in  tbe  Bom- 
ber market  svd. "  Bh^  Hathi"  or  "  Asnl  Graham  " 
<rnn  the  fact  of  the  tickets  baring  beeu  placed  in 
the  first  inatanoe  on  the  market  by  Graham  and 
po-_a  few  years  ago.  That  is  not  Terylikely,  it 
Banng  been  introduced  by  Crawford.  There  is  a 
gnat  deal  of  other  eridenee  to  which  it  is  not 
BNwsary  to  call  attention  which  goes  to  support 
wat  atatoment.  It  is  qaito  true  that  it  was  some- 
^'-  called  "Bh^  Hathi"  or  "Two  Eephant" 


ticket,  sontetlmes  the  "Golden  Elephant"  or 
"  Golden  Two  Elephants,"  sometimes  "  Graham's 
Hathi,"  sometimes  "Asul  Graham,"  or  the 
"  Orieinal  or  genuine  Graham  ";  bnt  sUIl  I  oome 
to  the  conclusion  as  a  matter  of  fact  that 
the  goods  were  known  in  the  Bombay  market 
by  the  description  which  Mr  Wadia  has  given 
ac  the  "  Bb^  Hathi"  goods,  and  further  than  thai;, 
that  no  other  goods  were  ordinarily  known  in 
the  Bombay  maricet  as  "Bh^  HathL"  I  will 
refer  to  the  same  witness  as  proving  that  part 
of  tbe  case.  SLe  is  asked  this,  "  Do  you  know 
any  Turkqr  red  yam  called  "  Bh€  Hathi,"  exoe^ 
the  plaintiffs'  yam,  bearing  the  ticket  Ar" 
And  Hr.  Wadia,  who  was  the  salesman  to  llessra. 
Graham,  evidently  a  very  competent  witness, 
answered  "  No."  That  witness  appears  to  be  sub- 
stantiated by  the  preponderating  evidence  in  tba 
case.  I  oome  to  the  oonclasian,  therefore,  that 
that  was  the  name  by  which  tbe  plaintiffs'  goods 
wem  sold  in  tbe  Bombay  market  There  are  tw« 
su^estions  which  it  is  necessary  for  me  to  advact 
to  before  passing  on,  which  are  these  :  In  the 
first  place,  it  is  said  that  there  is  a  great 
deal  of  evidence  to  show  that  other  tiokata 
besides  the  plaintiffs'  were  used,  which  bear  two 
elephants  upon  them,  and  that  those,  therefora, 
would  be  "  Bh6  Hathi"  tickets,  and  the  goods 
would  be  known  as  "  Bh£  Hathi"  goods.  In  addi- 
tion to  the  evidenoe  which  I  have  read  from  the 
defendants*  witness,  ICr.  Wadia,  there  is  a  great 
deal  of  evidenoe  to  show  that  no  tickets  bearing 
two  elephants  were  ever  habitually  or  familiarly 
known  to  the  Bombay  market.  I  will  refer  only 
to  the  evidence  of  two  witnesses.  Mr.  Graham  a 
assistant,  Mr.  McKenzie,  says  that  he  knows  no 
other  ticket  in  the  Bombay  market  bnt  the  plain- 
tiffs' bavins  two  elephants  on  it,  and  that  evidenoe 
is  confirmM  by  the  assistant  of  Messrs.  Framjees. 
Therefore,  you  have  two  large  firms  both  agreeing 
that  that  is  the  only  ticket  habitually  known  in 
the  Bombay  market  as  bearing  two  elephants.  I 
have  attended  carefully  to  the  tickets  whiob  are 
produced  as  bearing  two  elephants,  and  as  havmg 
been  used  in  the  Bombay  market.  Tbey  are  no 
less  than  ten  in  number;  but  having  attended  to 
the  evidenoe  with  regard  to  all  of  them,  I  am  not 
able  to  find  that  there  is  a  trace  of  evidence  «f 
anything  like  extensive  user  of  any  one  of  them 
in  the  Bombay  market.  There  is  first  the  tidkat 
"  C"  amongst  the  Bombay  exhibits,  wluch  was 
used  for  a  short  time  by  Messrs.  Grahain  and  Co., 
and  was  then  abandonea  at  the  plaintiffs'  instanaa. 
We  have  next  the  ticket  No.  ll  in  that  Bsriea  si 
exhibits,  and  it  consists  of  two  elephants'  b^da 
and  a  clock  between  them.  It  is  in  evidence 
that  the  clo<^  was  cat  in  Sept.  1872,  but 
it  has  not  been  seen  in  Bombay  during  the 
last  two  or  three  years,  and  one  witness 
says  for  the  last  three  or  four  years.  Of  tha 
exclusive  nser  of  that  I  have  no  evidenoe.  The 
next  ticket  is  No.  13  in  the  Bombay  evidenoe, 
which  is  two  elephants'  heads,  and  is  used  by 
Messrs  Watson  and  Co.  Mr.  Enoos  says  he  ha« 
seen  it  in  one  place  in  Bombay,  and  Mr.  Wadia 
says  he  has  seen  it  somewhere,  bat  he  does  not 
know  where ;  bnt  other  witnesses,  who  are  likely 
to  have  known  it,  have  not  seen  it,  and  Mr  Miller, 
the  dyer  who  has  been  employed  by  Messrs. 
Watson  and  Co.,  says  ha  has  not  nsed  it  for  the 
last  twelve  or  eighteen '  months,  and  whether  it 
was  sent  to  Bombay  or  where  it  was  sent  to  does 
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not  appear.    The  next  ticket  is  the  one  known  as 
Kg.  15    in  the    Bombt^  exhibit^  that   is,  tiro 
elephimta'  heads  in  a  different  position  indeed  to 
the  plaintiffs'  elephants,  because  they  are  standing 
m  the  middle  of  the  ticket  with  their  trunks  inter- 
twined, and  it  bears  on  it  the  word  "Yards." 
Prom  the  evidence  before  me,  it  appears  that  was 
only  used  on  one  small  order,  and  as  a  secondary 
er  ontside  ticket  as  long  ago  as  Michaelmas  1875, 
and    has  never  been  nsed   since.      It  is  clearly 
proved  that  that  was  not  a  ticket  made  for  the 
purpose  of  Turkey  red  jram,  but  for  Turkey  red 
piece  goods.    The  ticket  is  one  which  is  similar  to 
that,  and  was  oiade  for  Messrs.  J.  Orr  Ening  and 
Co.,  and  bears  their  name  upon  it  in  Guzerattee. 
There  is  no  evidence  of  the  extent  of  its  user,  or 
at   any  shipment  to  Bombay,  and  it  does  not 
appear  to  have  been  nsed  in  any  way  since  March 
1875.    There  is  a  third  ticket  very  similar,  which 
was  prepared  for  Messrs.  John  Orr  Ewing  and  Oa, 
and   bears   the    name  of    their    correspondents, 
Schmidts  and  Co.   With  regard  to  that  it  appears 
to  have  been  engraved  in  March  1868,  and  it  has 
not  been  printed  in  large  quantities,  and  there  is 
no  evidence  that  it  has  gone  to  Bombay  or  Aden 
at  alL     Then  there    are  some  tickets  produced 
by  Mr.  B>eid  as  used  by  Monteithand  Co.    The 
first   of   all    iras    only   used    on    one   occasion 
for    a    very    small    consignment,   and    appears 
to    have    been    sent    to     Messrs.    Wright    and 
INewsome  on  this  small  puoel  of  goods.     Then 
there  are    two    others    which  are  really  hardly 
at    all    similar    to   the   present,    because    they 
have  four  elephants  upon  them  arranged  in  the 
form  of  an  armorial  bearing,  and  with  reg^ard  to 
them  there  is  nothing  before  me  but  the  mere 
fact  of  the  existence  of  the  tickets  and  the  evi- 
dence 'that  they  have  been  used  on  fifty  or  sixty 
bales,  but  where  sent  to  I  do  not  know.    Then, 
lastly,  there  is  a  red   ticket  which    has    been 
stopped  at  the  instance  of  Framjee^  but  that  evi- 
dence does  not  in  any  way  shake  the  conclusion  I 
come  to  on  the  statement  of  Graham's  assistant 
and  Framjee's  assistants,  that  no  two  elephant 
tickets  have  been  known  in  the  Bombay  market. 
It  appwra  to  me  there  is  nothing  in  that  to  deprive 
the  plaintiff  of  any  benefit  resulting  to  him  from 
the  fiust  that  his  goods  were  known   as  "  Bh^ 
Bathi "  yams.    Another  ar^ment  has  been  ad- 
dressed to   me  which  reqmres  attention.    It  is 
this  :_  It  has  been  proved  that  the  name  "Bh6 
Hathi  "  is  not  the  sole  name  which  has  been  used 
for  the  plaintiffs'  goods  in  the  Bombay  market. 
His  yoods  are  known  as  "  Hathi "  yam,  "  Bh^ 
Hat^"  "  Asul  Graham,"  and  various  names,  and 
it  is  argued  that  where  goods  bear  a  number  of 
names  another  manufacturer   may  introduce   a 
trade  mark,  and  may  appropriate  to  himself  one 
of  those  names,  though  be  could  not  do  that  if  the 
goods  bore  one  name  only.    In  my  opinion  no 
such  argument  ought  to  prevail  for  a  moment. 
If  goods  are  sold  in  the  market  as  A.  or  B.  by  a 
partionlar  maker,  in  my  judgment  no  rival  mann- 
ncturer  has  the  right  to  appropriate  to  himself 
dther  the  name  A.  or  B.    Therefore  that  does 
not  in  any  way  shake  the  conclusion  which  I  have 
oome  to.    Now,  having  arrived  at  the  conclusion 
that  the  goods  of  the  plaintifEs  which  bore  the 
trade  mark  in  question  were  known  as  the  "  Two 
Elephants,"  or  "  Bb6  Hathi"  goods,  it  follows  in 
my  judgment  that  two  elephants  were  a  material 
and   substantial    part   of   the    plaintiffs'  ticket, 


becanse  they  were  that  part  of  the  ticket  whioh 
communicated  this  name  to  the  goods.  Lord 
Westbury,  in  the  case  to  which  my  attention  has 
been  drawn  (Edeliten  v.  Edeltten,  vbi  tup.), 
observed  upon  the  fact  that  the  goods  derived 
their  trade  name  from  that  particular  part 
of  the  ticket.  I  think,  therefore,  that  where  ^ 
defendants  did  take  these  two  elephantii  they  took 
that  which  was  a  material  and  substantial  part  dl 
the  plaintiffs'  ticket.  Now,  what  is  the  result  of 
that  ?  It  appears  to  me  that  the  result  of  that  is 
this,  to  throw  upon  the  defendants  the  burden  of 
proving  that  their  ticket  did  not  deceive  pur- 
chasers, so  that  they  should  believe  that  the 
defendants'  goods  were  the  plaintiffs'  goods.  In 
the  case  of  Ford  y.  Fortter,  James,  L.J.  makes 
this  observation :  "  The  plaintiff  makes  this 
primdfaeie  case,  that  he  has  a  plain  trade  mark, 
a  material  and  substantial  part  of  which  has  been 
taken  by  the  defendants.  Then  the  onus  is,  under 
those  circumstances,  cast  upon  the  defendants  to 
relieve  themselves  from  that  primdfaeU  liability." 
It  appears  to  me  to  be  in  aocoraanoe  with  the 
view  of  the  Lord  Justice  that  Lord  O'Hagan  made 
the  observations  in  the  case  of  The  Singer  Madane 
Manufaeivring  Oontpany  v.  WUion,  in  the  House 
of  Lords  (p.  395),  to  which  my  attention  baa  been 
drawn  tiiis  morning :  "  If  one  man  will  use  a  name 
the  use  of  which  has  been  validly  appropriated  by 
another,  he  on^ht  to  use  it  under  such  circum- 
stances and  with  such  sufficient  precautions  that 
the  reasoiMble  probability  of  error  should  be 
avoided,  notwithstanding  the  want  of  care  and 
caution  which  is  so  commonly  exhibited  in  the 
course  of  human  affairs.  I  do  not  say  that  the 
mere  possibility  of  deception  should  safiBoe  to 
make  appropriation  improper,  but  the  duuica  at 
misleading  should  be  jealously  estimated  with  a 
view  to  this  consideration,  even  though  ordinary 
attention  might  have  been  enough  to  pioteot  frmn 
mistake."  It  appears  to  me  that  I  ought,  thece- 
fore,  to  hold  that,  if  one  man  will  appropriate  to 
himself  a  material  and  substantial  part  of  the 
tioket  of  another  man,  which  has  been  used  for 
the  purpose  of  indicating  his  goods,  he  ought  so 
to  appropriate  it  with  such  preoautiona,  that 
reasonable  probability  of  error  should  be  avoided, 
and  therefore  I  proceed  to  inqaire  whether  the 
defendants  have  in  this  case  so  appropriated  that 
material  part,  which  I  hold  that  they  have  appro- 
priated, with  thosedue  precautions  to  prevent  error. 
Now,  it  strikes  one  at  first,  in  considering  and 
answering  that  question,  that  the  defendants  have 
thought  fit  to  print  the  name  of  their  firm  upon  the 
ticket  B.  in  a  language  which  would  be  read  un- 
doubtedly bjr  the  original  purchasers  of  the  goods, 
but  whioh  inll  not  M  reed  by  the  ultimate  pur- 
chasers in  the  Indian  markets,  and  therefore  the 
protection  which  would  be  given  by  a  name 
capable  of  being  read  wherever  the  goods  go  is  not 
afforded  by  their  tioket  To  explain  that,  it  is 
necossaiy  I  should  obserro  that,  aocording  to  the 
evidence  before  me  at  present,  when  those  goods 
reach  Bombay  thej  pass  generally  into  the  bands 
of  merchants  deahng  in  a  wholesale  manner,  that 
they  are  then  distributed  through  the  interven- 
tion of  a  series  of  middle-men,  and  Mr.  Dick  has 
explained  clearly  that  there  are  numerous  classes 
of  middle-men  employed  in  the  distribution  of 
these  goods  over  the  oountrr.  Now,  the  first 
class  of  customers  would  probably,  in  my  jnd 
ment,  not  be  deceived ;  but  I  think,  upon  the  i  * 
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«f  the  evidence  before  me,  that  there  is  a  Btrong 
piobabilitf  that  the  nltimate  parchasers,  the 
wearers  who  bay  these  goods  in  the  Tillages, 
probably  also  the  retail  dealers  who  Bell  to  them, 
wonld  be  deceived  by  the  defendants'  ticket,  and 
ibe  gronnds  npon  which  I  have  arrived  at  that 
coDclnsion  are  pat  as  forcibly  as  they  can  be  by 
<}oolalehnnd,  who  is  a  dealer  in  English  yam  in 
Bombay,  who  says  that  in  his  opinion  the  native 
bayera  woold  be  deceived  because  they  wonld  ask 
for  "Bh^  Hathi,  and  there,"  be  oontinned, 
referriiiK  I  understand  to  the  defendants'  ticket 
"are  Bn^  Hathi."  It  appears  to  me  that 
there  is  a  great  deal  of  evidence  to  which  I 
attach  weight  to  show  that  these  goods  are 
sold  largely  by  name,  and  that,  althongh  the 
first  dealers  no  donbt  look  at  the  tickets,  and 
the  brokers  in  Bombay  probably  look  at  the 
tickets,  yet  that  the  nltimate  purchasers  and  the 
purchasers  from  the  dealers  in  Bombay  probably 

00  not  look  at  the  tickets,  and  at  any  rate  are 
liable  to  be  deceived  by  d>e  name  by  which  the 
goods  are  sold.    In  coming  to  that  oonduaion, 

1  do  not  forget  that  there  is  a  conflict  of  evidence 
upon  the  point ;  that  there  are  those  who  say 
that  native  buyers  will  not  be  deceived,  and  there 
are  many  who  say  that  the  ticket  would  be  known 
M  the  Gnnpntty  ticket,  that  there  are  Uiose  who 
say  that  the  goods  exported  lyr  the  defendants 
have  received  the  name  of  the  Gnnpntty ;  but  it 
•eema  to  me  that  the  burden  resting,  as  I  hold 
that  it  does,  on  the  defendants  to  show  that  they 
have  osed  all  due  precaution  to  prevent  deception 
•ad  error,  tbey  have  failed  to  discharge  that  bnrden. 
It  is  desiisble  that  1  should  say  a  word  or  two 
with  regard  to  the  evidence  tending  to  show  that 
the  ticket  has  been  called  Gnnpntty.  With  regard 
to  that  I  am  bound  to  say  that  it  appears  that  the 
first  ahipment  to  Aden  was  described  in  the  bills 
of  lading  of  the  defendants  as  Gnnpntty.  The 
second  was  not.  By  what  name  those  goods  were 
shipped  to  Bombay  I  do  not  know — that  is  not  in 
enmnoe  before  me ;  bat  only  a  small  parcel,  ten 
bales,  has  ever  ^ne  to  Bombay.  fHw  defendants 
have  said  veryfiurly,  in  mv  judgment,  that,  in  their 
opinion,  that  would  not  be  enough  to  give  a  dis- 
tmgaishiiig  name  to  their  goods  in  the  Bombay 
•waatkeL  u  appears  that  the  whole  of  these  goods 
were  sold  to  one  merchant,  who  has  not  been 
called.  By  what  name  he  sold  them,  or  how  he 
sold  them  to  the  native  dealers,  I  do  not  know. 
The  goods  have  not  been  traced  in  India.  There 
is  considerable  evidenoe  that  people  call  it  Otm- 
patty,  bat  the  greater  portion  (not  the  whole)  of 
tiiat  evideooe  relates  to  conversations  which  luve 
taken  place  long  since  this  action  had  begun,  a 
good  deal  of  it  m  the  immediate  expectation  of 
the  pending  commission  at  Bombay,  and  I  am 
iMMutd  to  say  a  good  deal  of  it  appears  to  me  to  be 
oonveraation  between  persons  likely  to  be  wit- 
oesses  before  that  commission.  Then  there  is  one 
witness  who  wonld  have  one  believe  that  a  number 
«f  native  dealers  came  into  the  market  asking  for 
ik»  Gnnpntty  ticket.  If  I  conld  baveplaoed  reliance 
on  that  I  might  have  come  to  a  different  oonolnsion 
npon  tins  pomt;  butldo  not  Uiink  there  is  evidence 
to  prow  toy  name  had  got  attached  to  the  defen- 
daata'  tkket  which  wonld  safely  distinsnish  it 
from  the  "  Vbi  Hathi  "  .tidket  of  the  pkdntifEs. 
In  coming  to  this  ooudasion  I  have  not  &iled  to 
bear  in  mmd  that  I  am  ignorant  of  the  habits  and 
ontoms  of  the  natives  of  ^dia.    I  do  not  know 


their  movements,  their  langaage,  or  their  habits, 
and  I  have  g^mal  difficulty  in  oonclading  from  the 
mere  evidentia  rei  that  the  deception  would  t^e 
place ;  but  I  have  come  to  the  onnclasion  that 
the  bnrden  of  showing  that  there  wonld  not 
be  deception  rests  npon  the  defendants,  in  a  case  in 
which  tne  defendants  have  taken  a  substantial  part 
of  the  plantiffB'  ticket,  especially  where  that  part 
is  the  elephant,  which  has  given  the  name  to  the 
goods,  or  a  part  of  it.  On  this  ground  I  think  the 
plaintiffs  were  jnstified  in  coming  to  this  court. 
The  plaintifb  have  endeavoured,  ondoabtedly,  to 
bring  home  to  the  defendants  what  would  be  called 
a  personal  design  to  deceive.  If  I  was  bound  to 
consider  the  question  whether  the  defendants  have 
satisfied  me  as  to  the  historv  of  that  ticket,  I 
should  eaj  that  they  had  not,  Decause,  looking  at 
the  two  tickets,  I  cannot  but  believe  that  there  is 
some  connection  between  the  plaintiffs'  ticket  and 
the  defendants'.  Aooording  to  the  defendants' 
history  it  wonld  seem  that  way  are  totally  inde- 
pendent, and  that,  althonrit  the  defendants  were 
familiar  with  the  plaintms'  ticket,  that  is,  they 
knew  of  it,  althongh  they  were  referred  to  it  by  tha 
letter  which  set  the  whole  ^crf  this  matter  in  motion 
— I  mean  the  letter  from  the  correspondents  in 
Aden — they  never  looked  at  it  either  for  the  pnrpose 
of  imitation  or  of  avoidance,  and  that  no  other 
person  whom  they  aaosulted,  as  far  as  tbey  knoWt 
looked  at  it  or  oonsnlbed  it,  either  for  the  pnrpose 
of  avoidance  or  imitation.  And  yet  when  I  look 
at  the  resemblance  between  the  two  tickets,  I  find 
it  so  striking  that  I  think  there  must  have  lurked 
in  the  mind  of  some  pereon  connected  with  the 
origination  of  ^the  ticket  the  appearance  at  least 
of  the  plaintifia'  ticket.  It  may  be  that  the 
resemblance  existed  in  the  mind  of  the  yonnff 
man  who,  the  defendants  say,  was  the  anthor  (U 
the  two  elephants,  and  of  this  ticket.  I  can  only 
say  it  would  have  been  mads  much  more 
satisfaotoiy  to  me  if  that  had  been  made  taan 
plain,  and  I  do  not  fed  able  to  place  implicit 
reliance  on  the  history  of  that  ticket  as  de- 
tailed to  me  by  the  defendant;  but  at  the 
same  time,  if  the  case  had  rested  on  the  personal 
fraud  of  the  defendants  in  concocting  that  tioket, 
I  should  not  have  held  that  the  plaintifis  had  made 
out  their  case.  The  result  is,  I  come  to  the  con- 
clusion, which  I  have  already  expressed,  that  the 
defendants  have  taken  a  substantial  and  material 
part  of  the  plaintiffs'  ticket,  that  it  is  not  shown 
that  that  substanlaal  and  material  part  will  not 
produce  the  result. which  it  seems  to  me  would  be 
likely  to  be  produced  by  it,  namely,  that  the  goods 
of  the  defendai^ts  may  acquire  the  name  of  "  Bh6 
Hathi,"  which  down  to  this  time  has  signified  the 
plaintiffs'  goods  in  the  Bombay  market.  The  form 
of  injunction  which  I  grant  must  I  oonoeive  be 
this:  "An injunction  to  restiain  the  defendants, 
their  servants  and  agents,  from  afGoing  or  oansing 
to  be  affixed  to  any  Turkey  red  yam  not  dyed  by 
the  plaintiffs  the  ticket  6,  and  from  using  two 
elephants  on  any  tioket  used  on  Turkey  red  yam 
without  clearly  distingnishinK  such  ticket  firom 
the  plaintiffs'  ticket  A,  and  from  employing  any 
mark  or  words  which  shall  be  calculated  to  cause 
any  Turkey  red  yam  not  dyed  by  the  plaintifis  to 
be  known  in  JBombay  as  '  Bhe  Hathi '  or  '  Do 
Hathi '  yam,  or  to  represent  or  induce  the  belief 
that  any  of  tjie  said  yam  was  dyed  by  the  plain- 
tiffs." Of  course  I  need  hardly  say,  liaving  oome 
to  the  ooBolosion  that  the  plaintiffs  are  right, 
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this  judgment  must  be  with  cobU  against  the 
defendants. 

Solicitors  for  the  plaiatiffd,  Fheipi,  Sidgtnde, 
teadBiddle. 

Solioitoni  for  the  defendants,  A.  HimtUon, 
MUl«f.  

Marth  6  and  19. 

(Before  Fkt,  J.) 

Sajosb  v.  BiiiTON.  (a) 

OoeU—Dimiistal  of  aetion  and  eoumttr-daim. 

Where  ikt  plaia^fs  aethn  and  &e  i^ftnicuU't 

eottiUtr-eZoMn  ware  hoik  ditmitied wilh  eo»U: 
MM,  Oud  ike  gtmend  eotU  of  tht  proetadingt  «>«r« 
not  to  be  apportioned,  btU  that  the  ;^nt^  mutt 
fo^  Ike  genmrcd  eoets  of  the  aetion,  and  that  the 
defandani  mmt  only  pay  that  aum  by  whi^  the 
eott*  of  the  proteediage  had  been  inweated  hy  the 
eo4M»t«r-e2aim. 

Thx  hearine  of  this  oaoe  is  rep«»rted  in  88 
L.  T.  Bap.  N.  S.  881;  L.  Bep.  7  Ch.  Dir.SlS. 
Wrj,  J.  then  dismiaaed  the  action  and  ooant«r>daim 
with  eosts. 

Tba  ooeta  were  tsoied,  and  the  defendant,  being 
disaatiafied,  delivered  to  the  pkuotiff  certain  objec- 
tions in  writing  to  some  of  the  items  allowed,  and 
api^ed  to  the  tuadnf  master  to  review  his  taza- 
tMNi.  The  latter  nltimately  assessed  the  amount 
payaUe  fiw  the  dafSmdant's  oosts  of  the  action  at 
the  snm  of  9671. 18*.  Sd,  and  tiie  amount  payable 
for  the  phuntift's  costs  of  ^e  oonnter-claira  at  the 
■am  of  7862.18*.  lid 

The  defendant  Idien  took  out  a  summons  at 
y.G.  Ball's  chambers  for  an  order  to  review  the 
taxation,  and  the  snmmons  was  relerrad  to 
Pry.  J- 

'Nor&,  Q.C.  and  MaeNavghlen  for  the  defendant, 
and  Kekewieh,  Q.O.  and  EomeU,  for  the  plaintiff, 
oted 

Older  XIX.,  r.  3 ; 

Corporation  <tf  Arundel  t.  BoVrnet,  4  Bear.  325; 

Blake  V.  Applifard,  1.  Bep.  8  Bx.  Dir.  195. 

Fkt,  J.— This  is  a  question  of  oosts,  and  two 
pmnts  have  been  raised  upon  it  The  first  is  one 
more  of  general  principle,  and  the  second  one  of 
■mount.  This  action  was  an  original  action,  and 
there  was  a  eonnter-clMm.  The  original  action 
was  dismissed  with  costs  to  be  paid  by  the  plain- 
tiff.  The  oonnter-olaim  was  dismissed  with  costs 
to  be  TOid  by  the  defendant,  tlie  counter-claimant. 
Now  the  first  question  is,  whether  the  defendant, 
who  is  directed  to  pay  the  oosts  of  the  counter- 
riwm,  is  to  pay  part  of  the  general  costs  of  the 
action,  or  whether  he  is  to  pay  only  the  amount 
by  which  the  costs  of  the  action  nave  been  in- 
creased by  reason  of  the  connter-claim — in  other 
words,  whether  all  the  costs  of  the  proceedings 
wfaidi  rdate  to  the  plaintUF's  claim  and  the 
defendant's  oomtter-claim  are  to  be  apportioned, 
•r  whether  the  defendant  is  to  pay  only  so  much 
of  the  plaintiff's  costs  as  were  occasioned  by  the 
dflfenduit's  counter-claim.  Now,  in  the  first 
^oe,  it  appears  to  me  that  very  little  light  is 
Mttown  upon  this  matter  by  the  Judicature  Act  or 
the  Orders.  The  only  clause  which  bears  upon  it 
m  any  way  appears  to  be  the  3rd  rule  of  Order 
XIX,  which  provides  that  "a  defendant  in  an 
action  may  set  off  or  set  np,  by  way  of  counter- 
cl*iMi  against  the  claims  of  the  plaintifi*,  any  right 

(a>  S4BQtfi.br run SrtLMi,  ihq« BKrM«Mt-LMr. 


or  claim,  whether  such  set-off  or  connter-ciaHB 
sound  in  damages  or  not,  and  such  setsiff  or  ooob- 
ter-dLaim  shall  nave  the  same  effect  as  a  statemaas 
of  daim  in  a  cross  action,  so  as  to  enable  the  oooit 
to  pronounce  a  final  judgment  in  the  aame  acdan, 
botti  on  the  original  and  on  the  cross  claim."  It 
appears  to  me  that  does  not  throw  any  light  apoa 
the  question  of  how  coats  are  to  be  dealt  with. 
The  next  qnestion  which  arises  is  this:  doas  the 
old  practice  throw  any  light  by  way  of  analogy 
uupon  the  question  which  I  hare  to  determine  P 
The  analogy  which  has  been  presented  to  my  at- 
tention is  uat  of  bill  and  crossl>ill.  Withregwdta 
that,  it  af^tears  there  were  three  modes  in  whioh 
the  evidence  might  be  taken.  In  the  first  plaee; 
the  evidence  might  be  taken  in  bodt  the  suits,  aad , 
in  that  event  the  costs  of  the  evidence  so  taken  ia 
each  suit  were  of  course  dealt  with  witboot  diffi- 
(»lty  by  the  judgment  in  that  suit.  In  the  aeoend 
place,  the  evidence  might  be  taken  in  one  of  the 
two  suits  whicdi  was  first  at  issue,  and  an  order 
obtained  in  the  secood  or  other  suit  to  read  it 
with  suoh  further  evidasoe  as  might  be  naoesaary. 
Now  in  that  event  the  costs  of  that  evidence  war* 
coats  in  the  action  or  soit  in  which  it  was  takso, 
and  the  oosts  of  the  oid«r  were  ooata  cf  the  anit  ia 
whioh  the  order  was  madob  and  there  was  themfim 
in  that  ease  again  no  apportionment  betweaa 
the  two  suits.  Thirdly,  the  evidence  was  soraalunes 
taken  by  arraagemsnt  or  order  in  both  sait^  aad, 
ia  that  ease,  and  in  that  case  only,  there  was  aa 
apportionniwit  in  respect  of  the  oosts  of  the  evidanae 
which  was  common  to  tite  two  suits.  Now  I  am 
boond  to  say  it  does  not  af^ear  to  me  that  that 
former  practice  throws  much  light  upon  the 
{HNsent  qneslioB,  because  the  qnestion  i^ 
to  which  of  those  proceedings  is  the  preaeat  ana 
most  analogous  ?  That  can  only  be  answered  by 
<»nsidering  the  nature  of  the  present  prooaedin^ 
Therefore,  really,  I  have  to  consider  the  ^oeatus 
of  expediency,  so  to  speak,  on  greneral  pnnctplea. 
It  appears  to  me  upon  the  whole  that  it  is  lOMt 
convenient  to  conclude  that  the  whole  evidsm^ 
except  ao  far  as  it  is  requived  for  the  porpaae  ti 
the  counter-claim,  is  to  be  deemed  evidwne  in  the 
original  action,  and  therefore  I  tbiidc  thia  caae  is 
most  analogous  to  the  second  of  the  three  nadea 
of  taking  evidence  under  the  old  praotMS. 
Thwefore  it  appears  to  me  tbe  proper  ooiuae  will 
be  this :  The  plaintiff  in  the  original  action  shatt 
pay  the  general  oosts  of  that  action,  and  Hm 
dwondant,  whois  to  pay  the  costs  of  the  oooatar- 
claim,  shall  only  pajy  the  costs  of  the  piooaediags 
aa  fisr  as  they  have  been  incraaaed  ay  reason  of 
that  counter-claim.  The  principal  leaaon  wUA 
leads  me  to  that  conclusion  is  this,  that  the  plaia- 
tiff  in  the  original  action  is  the  person  wfao'fint 
oommenoas  litigation.  It  is  aftor  he  baa  atinad 
up  litigation,  ami  not  till  theai,  that  the  defendaat 
has  made  hw  coonter-idaiin.  The  plaintiff  in  tiM 
action  first  lets  out  the  waters  of  btigatiaa ;  aad 
it  is  impossible  to  say  how  for  the  ooonter-eliiss 
ever  would  have  been  agitated  if  he  bad  -Mt 
begun  that  litiKation.  That  appears  to  sse  ta 
famish  a  reason  why,  as  a  general  rule,  it  sbaoid 
be  treated  as  if  the  action  stood  by  itself  aad  tlw 
counteivclaim  should  only  bear  the  amount  bf 
which  the  costs  of  the  proceedings  are  inorsMai 
by  it.  I  need  not  adi  that  is  eveiy  case  tte  oauat 
can  give  special  directions  which  aa^  nrf  the 

rale,l>at  all  I  decide  now  is  this,  that  u  a ^ 

which  both  aotion  and  oonnter-olaim   a 
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I  with  008to,the  general  oosta  of  the  prooeecU 
ingi  ere  not  to  be  apportioned,  bub  the  defendant 
who  beuB  the  ooats  of  the  connter-olum  has  only  to 
ftj  that  aom  by  which  the  oosta  of  the  proaeed- 
ingi  have  been  increased  by  the  coonter-claim. 
SetermininR  the  qoestion  in  that  way,  no  question 
wilk  regKid  to  the  qoantum  arises.  The  matter 
mart  go  back  to  the  taxing  master.  I  onght  to 
add  that  I  had  the  assistance  and  advice  of  four  of 
the  taxing  masters,  and  they  agree  in  the  view 
which  I  take,  that,  as  ik  oeneral  role,  the  one 
which  I  hare  hud  down  w  the  expedient  and 
pisyui  one.  The  obserratioaa  have  beea  written 
and  have  been  famished  to  me  by  Mr.  Sk>xam, 
and  he  states  that  they  have  been  oononrred  in  or 
agieed  od  by  Mr.  ShadweU  and  Mr.  Skirrow.  I 
have  myself  seen  Mr.  Wainwright,  who  alM  agrees 
with  tiwin.  I  will  mad  the  ohecrtatiuna  and  so 
embody  them  in  my  jndgmeBt.  Mr.  Blozawi  says : 
'la  toia  case  the  mfendant  pat  in  a  ooonter- 
dum  and  the  conrt  diamissea  the  Action  with 
ents  to  be  paid  by  the  plaintiff  to  the  defendant, 
aai  iiamisaod  the  oeimter-elaua  with  oosts  to  be 
paid  by  the  defendantL  The  qoeatioa  is^  whether 
aD  the  prooeedioga  which  rriata  to  l^e  ptadntifTs 
claim  and  the  defiradaat'B  ooanter-daim  are  to  be 
ifportMned,  or  whether  the  defendant  is  to  pay 
«wjp  ao  moeh  of  tite  pfaNOtiiTa  ooata  aa  wen 
esaarioaed  by  the  defendant^B  ooaiitertdaim.    Am 


iaatitntea  ■  snit  for  two  obfeota,  and  socoeeds 
■pon  one  and  fails  on  the  other,  the  costs  are 
qipertionBd  thoa :  all  the  pleadings  which  apply 
ewhiBively  to  one  object  are  considered  costs 
nbtiiq;  to  that,  and  the  costs  of  so  much  of  the 
skadings  aa  is  common  to  both  are  i^portioned 
Rtween  the  two,  and  bo  an  the  general  oosts, 
aoch  aa  a  term  fee :  (see  Heighington  v.  Qrantt 
1  Bear.  228.)  The  mode  of  apportionment  saoo- 
tkned  in  tfaiife  oaae  ia  oompliei^ed  and  need  not 
ba  eoamdered ;  the  objeetant  does  not  complain  in 
tlsa  oaae  of  the  mooa  of  i4>portionment,  bat  of 
any  apportionment  being  made.  I  had  lately 
t«  oouider  thia  qoestion,  and  came  to  the  oon- 
•bsian  that  tha  above  rule  aa  to  apportionment 
dosB  not  i^ly  to  thia  case.  There  is  not  a  partial 
fiahire  on.  thiB  part  of  the  plaintiff,  bat  entire 
Unia^  and  coosaqnenUy  there  is  no  settled 
jnetioe  i^on  the  point.  I,  however,  after  mooh 
wwsideration,  oonaider  that  whore  the  plaintiff 
aaenada  in  all  that  he  claims  he  is,  notwiuiatand- 
iig  the  defendant  soooeeds  on  a  coaatar-alaim, 
miillul  to  his  full  oosts,  except  in  so  far  aa  th^ 
an  ooeaaianed  or  increased  by  the  ooaater-claim, 
■d  sOk  if  the  plaintiff's  action  is  dismissed  with 
caster  the  defendant  is  entitled  to  fall  oosts 
iVMnst  the  pUintifil^  except  anch  additional  oosts 
as  aM  oceaaioned  by  the  oonnter-chum.  Tha 
ifciwtig  commences  litigation,  and  it  seems  to 
Be  his  oosts  shoald  denead  npon  his  failure  or 
■eeass.  The  defaidani  under  the  power  given 
■9  the  Act  superadds  a  claim  of  his  own,  and  I 
tbiak  the  adrtitjanal  oosta  occasioned  dieraby 
ilwdd  abide  the  events  I  have  ooasolted  two 
fwnoB  law  BUMtera  who  agree  in  this  view,  bat 
it  is  only  a  matter  of  opinion,  there  having  been 
■•  decisions,  The  prooeedinar  is  analogoas  to 
the  old  practice  oi  bill  and  cross  bill,  bat 
aa  these  were  distinct  suits  and  fall  costs 
dowed  in  both,  there  was   no  apportionment. 


There  were  three  ways  ot  taking  the  evidenon 
Fimt,  it  might  be  taken  in  each  snit ;  secondly, 
the  evidence  might  be  taken  in  the  one  first  at 
issae,  and  then  an  order  obtained  in  the  other  to 
read  it  with  aach  farther  evidence  as  might  be 
necessary ;  thirdly,  the  evidence  mi^ht  by  arrange- 
ment or  order  be  taken  in  both  suits,  ia  the  two 
first  cases  the  proceedings  in  each  suit  woald  be 
allowed  as  oosta  in  the  sait  in  which  they  were 
taken.  In  the  third  case  only  there  would  be  an 
{^portionment.  The  reaalt  is  that,  in  my  opinion, 
in  the  case  under  consideration  there  ought  not  to 
be  an  apportionment,  and  the  objection  should  be 
allowed,  but  being  an  undecided  question  it  ia  for 
the  court  to  settle  the  practioe.  Mr.  ShadweU 
and  Mr.  Skirrow  agree  in  this  view." 

Sis  Lordship  reused  to  give  either  party  tha 
costs  of  this  application. 

SolicitoiB  for  the  pluntiff,  Ortgory,  Bowd^M, 
and  JSoMde,  agents  for  E.  8.  Wiiton,  Hall. 

Solioitor  fnr  the  defendant,  A.  B.  OlibiuM,  agent* 
for  Xoflw,  Mom,  and  Mou,  Hull. 


TkurBday,  l£airek  27. 
(Before  Far,   J.) 

Bo  BicHASDS  k-STi  CouFAirr  (LninED);  Ex  part» 
Gbawbhat.  (a) 

Company — Winding^p — Saneiion  of  eompromisg 
under  the  Joint  Stock  Companies  Arrangement 
Act  1870 — Execution  creditor — Priority — Apply' 
ing  rule  in  ba/nkruptcy — Companiea  Act  1862, 
M.  85,  87,  163;  Bankruptcy  Act  1869,  «.  87; 
J-adiaaiwe AxAMTS,  «.  10. 

The  ooturt  vriil  not  sawcMca  a  eompromise  under 
the  Joint  Stock  Compcmie*  ArrtmgemmU  Act 
1870,  tthtn  the  efaet  of  $ueh  a»  arrangemeiU,  tf 
aaMtiio»ed,  leould  be  to  c^eet  a  non-ementina 
creditor,  who  hat  a  pr^erential  right,  which 
wotMhaioe  bean  retpedtedif  a  winding-up  order 
kadbeemmade. 

Where  a  petition  forvAuiing-vm  htm  been  prmmtied, 
whefhar  hy  the  company  or  hy  creditors  there^, 
the  court  «mU  not  atlow  a  juiifMent  creditor,  mh» 
has  been  tnduoed  by  the  rtmrestMtaiimm  anid 
prayers  of  a  compaMy  for  delay  </  aweufaW 
not  to  issue  eaeeutton,  to  he  deprived  of  the  heno' 
fits  tehieh  he  would  othenoim  Aoaa  (Atained. 

The  rule  m  hankrupley  as  to  em  SMOution  creditor 
tmder  the  87th  section  of  &e  Bamkrmptcy  Act 
1869  M  not  extended  &y  the  lOlh  section  of  the 
Judicature  Act  1875  to  a  eompawy  in  liquidemon. 

Be  Albion  Steel  and  Wire  Company  (38  L.  T.  Bap, 
N.  8.  207)  and  Ex  parte  Bailway  Steel  and  Phmt 
Company  {Id.  75)  foUovfed. 

Be  Printing  and  Namerical  Begtatering  Company 
(Id.  676;  not  foUawed. 

Thx  company  was  registered  under  the  Companiea 
Acts  1862  and  1867  on  the  3rd  Oct.  1874,  aa  a 
limited  company  with  a  nominal  eapittd  of 
150,0002.  in  15,0<X)  shares  of  lOL  each. 

On  the  4th  Nov.  1878  Bobert  Crawstaay  com- 
menced an  action  against  the  company  to  rerover 
12602.  2«.  Zd.  for  coals  supplied  to  the  company, 
and  for  interest  and  costs;  and  on  the  18tb  of 
the  same  month  obtained  an  order,  under  Order 
ZrV.,  r.  1,  to  si^  final  judgment  fbr  the  amount 
claimed,  but  directing  that  execation  on  such 
judgment  should  not  issue  for  a  week.    The  latter 


(a)  tufO^sA  "bj  V%un  tfMJU,  Bxi.,  Bsnistw  ■«  Law. 
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part  of  the  order  was  inaerted  on  the  request  of 
the  company's  aolioitors. 

On  the  19th  Nov.  1878  jndgment  was  signed  for 
12611. 1*.  M.,  and  for  costs,  which  were  taxed  at 
7I.4«.8d. 

Exeention  was  not  issued,  on  account  of  certain 
neeotiationei,  which  are  noticed  in  the  judgment 
of  Fry,  J.  {■pott). 

On  the  '27th  Nov.  a  petition  to  wind-np  the 
company  was  presented  to  Malina,  Y.C.,  by  the 
Aberdare  Bhondda  Steam  Coal  Company  (Limited), 
who  were  creditors  of  the  company. 

On  the  28th  Nov.  the  company  themselves 
presented  a  petition  to  the  same  Yice-Chancellor, 
stating  that  they  had  raised  money  to  a  very 
large  amonnt  on  mortgage  of  their  property, 
tiiat  they  were  indebted  to  judgment  and  other 
creditors  to  a  very  large  amount,  and  that  their 
entire  assets  were  insnfBcient  to  meet  their  debts 
and  liabilities  ;  that  Crawshay  threatened  to  sue 
oat  execution  against  them,  and  that  they  were 
nnable  to  pay  his  judgment  debt  or  their  other 
debts,  and  that  the  company  might  be  wound-up. 
Another  petition  for  winding-up  was. subse- 
quently presented  to  the  same  Yice-Chancellor  by 
another  creditor.  The  petitions  to  wind-up  were 
partly  heard  before  the  Yice-Chancellor,  and 
several  times  ordered  to  stand  over.  A  pro- 
visional liquidator  was  appointed,  but  no  order  for 
winding-up  was  made. 

On  the  13th  Dec.  Crawshay  gave  notice  of 
motion  for  leave  to  issue  execution;  but  this 
motion  and  the  petitions  for  winding-up  were 
ordered  to  stand  over  in  order  that  a  meeting  of 
crrditors  might  be  called  and  an  arrangement 
made  under  the  Joint  Stock  Companies  Arrange- 
ment Act  1870  (33  A  34  Yict.  c.  104). 

Ameeting  was  held  on  the28th  Feb.  1879,at  which 
a  compromise  was  agreed  to  prejudicial  to  Craw- 
sbay's  rights,  and  on  the  20th  Mtu^ch  he  issued  a 
writ  of  execution  in  his  action,  and  lodged  it  with 
the  sheriff.  On  the  22nd  March,  on  an  ez  porta 
application  on  behalf  of  the  provisional  liquidator 
and  some  creditors,  Fry,  J.  (sitting  for  Malins, 
Y.C.)  made  an  order  restraining  Crawshay  over 
the  27th  March  from  taking,  or  remaining  in 
possession  of,  or  removing  or  selling  any  of  the 
goods  or  chattels  of  the  company,  or  otherwise 
interfering  with  the  possession  of  the  provisional 
liquidator,  the  latter  undertaking  not  to  remove 
the  goods  off  the  company's  premises  except  in 
the  ordinary  course  of  business,  and  to  keep  an 
account  of  those  removed,  and  the  proceeds  of  those 
sold. 

An  application  was  now  made  that  the  compro- 
mise might  be  sanctioned  by  the  court,  and  also 
that  Crawshay  might  be  resu«ined  from  proceed- 
ing with  his  execution  in  the  terms  of  the  order  of 
the  22nd  March. 

Crawshay  at  the  same  time  moved  that  the  last- 
mentioned  order  might  be  discharged. 

GImm,  Q.C.  and  Madean  for  Crawshay. — The 
court  is  asked  to  sanction  an  arrangement,  under 
the  Act  of  1870,  and  finds  there  is  a  creditor  in 
possession.  [Fkt,  J. — He  is  restrained  horn  act- 
ing.] The  creditor  was  induced  to  withhold  his 
arm  and  postpone  the  exercise  of  his  rights,  on 
the  faith  of  representations  that  he  would  be  pud, 
and  be  ought  not  to  be  prejudiced  by  the  winding- 
up  petition  or  any  compromise  made  during  the 
winding-up.    This  resolntion  for  arrangement  is 


not  even  so  fair  to  Crawshay  as  to  other  creditors, 
for  he  is  the  only  creditor  whose  costs  are  not 
provided  for.  Under  the  law  as  it  eoasted  prior 
to  the  passing  of  the  Judicature  Act  1875,  Craw- 
shay's  rights  would  not  have  been  prejudiced,  and 
the  10th  section  of  that  Act  makes  no  alteration. 
This  has  been  decided  by  Malins,  Y.C.  and  Hall.  Y.C, 
and  also  by  the  Master  of  the  Bolls,  though  the 
last-named  judge  has  snbseanently  arrived  at  a 
different  decision.    They  citea 

The  Campsnies  Aet  1882,n.  85, 87, 163; 

The  Ba&krnptOT  Act  1880,  ■.  87 ; 

^le  Joint  Stook  Companies  AtrangsigMnt  Aot  1870, 

1.2; 
The  Jndicatnre  Aet  187S,  a.  10 ; 
Ss  Great  Bhin  Company,  9  Ii.  T.  Bep.  K.  S.  432; 
Be  London  Monvfiictiiring  Cotton  Contpany,  14  £. 

T.Bep.N.  S.1SS;  L.B«p.2  ^.58; 
DuhUn  StKibition,  Palaet,  and  Winter  Qardfn  Coat- 

pony,  1.  Bep.  2  Eq.  158 ; 
Imptridl  Staam  Coal  Company,  18  L.  T.  Bap.  N.  8. 

BoMtoio'i  ea$t,  IS  L.  T.  Bep.  N.  8. 788 ;  L.Bep.  4  Eq. 

635; 
Be  Albion  Bteel  and  Wire  Company,  88  L.  T.  Bep. 

N.S.a07;  L.Bep.7C]i.Div.5«7; 
Ex  parte  Bailmay  Steel  and  Plant  Company,  88  L.  T. 
Bep.  N.  S.  475;  L.  Bap.  8  Ch.  Div.  Iffi. 
Pearion,  Q.C.  and  Treeor,  for  some  creditors  and 
shareholders,  asked  that  the  compromise  mif^ht  be 
confirmed  by  the  court.    The  Master  of  the  Bolls 
had  explained  his  decision  in  Be  The  Albion  Sled 
and  Wire  Company  (tup.),  in  the  case  of  Be  Print- 
ing and  Numerical  Begiitering  Company  (38  L.  T. 
Bep.  N.  S.  676  ;  L.  Bep.  8  Cb.  Div.  535).    Ihey 
also  cited 

£<  Coal  Connimart  ilMoeiaKon,  35  L.  T.  Bep.  K. 

S.  729;  L.  Bep.  4  Ch.  Div.  625; 
Re  Weitbaume  -  grove  Drapery  CcmMxmy,  Ii.  Bap. 
5  Ch.  Div.  848. 

Speed  {Higgins,  Q.G.  with  him)  for  the  com- 
pany. 

Brielowe,  Q.C.  and  Oozent-Hardy  for  the  Aber- 
dare and  Bhondda  Steam  Coal  Company. 

Millar  and  H.  0.  Deane  for  debenture  holdere. 

Fkt,  J. — The  question  which  I  have  to  determine 
now  is,  whether  I  should  sanction  a  certain  ar- 
rangement or  compromise  which  has  been  come  to 
between  the  company  and  its  creditors,  or  rather, 
I  should  say,  certain  of  its  creditors,  the  applica- 
tion being  made  under  the  Joint  Stock  Companies 
Arrangement  Act  1870.  Now  the  foots  <^  this 
case  are  shortly  these :  Mr  Crawshay  was  a  creditor 
of  this  company,  and  on  the  18th  Nov.  in  last  year 
he  obtained  an  order  under  the  XIYth  Order  of 
the  General  Bnles,  under  which  he  was  at  liberty 
to  sign  final  jndgment  in  the  action  for  the  amount 
indoreed  npon  the  writ,  together  with  costs,  to 
be  taxed.  It  was  made  a  term  of  that  order  that 
execution  was  not  to  issue  upon  such  judgment  for 
a  week.  It  is  in  evidence,  and  not  disputed,  that 
that  last  term  of  the  order  was  only  in  great  in- 
dulgence granted  to  the  company,  and  tint  it  was 
inserted  npon  the  express  request  of  the  coinpEuiy. 
The  resnlt  of  that  order  was  this,  ^at  Mr  Craw- 
shay was  at  liberty  to  sign  judgment  upon  the 
26th  Nov.,  and  proceed  immediately  to  execution. 
Now,  it  appears  that  the  company  were  very 
anxious  to  prevent  bis  putting  in  force  the  power 
which  that  order  gave  him,  and  aooordinglr  on 
the  21st  Nov.  Mr.  Todd,  who  was  the  B«^nt  for 
the  solicitors  of  the  company,  called  upon  Mr. 
Wrentmore,  the  agent  who  was  acting  for  the 
solicitors  in  the  oonntry  of  Mr.  Crawshay,  and 
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■dd  that  a  board  meetine  had  been  held,  that  thn 
company  oould  not  fay  the  money,  the  amount  of 
the  judgment,  on  the  26th  Nov.,  that  being  the  day 
on  which  ezecntion  for  the  judgment  might  be 
iaraed;  bot  offered,  if  Mr.  Orawshay  woald  ab- 
•tain  from  iasoin^  execution  upon  his  judgment, 
which  he  was  entitled  to  do  on  the  26tn  Nov,,  to 
pay  500L  on  that  day,  and  to  pay  the  balance 
within  one  month  after  that  date.  The  result  of 
that  interview  was  this :  it  was  arranged  that  a 
letter  should  be  written,  which  should  embody  the 
terms  of  the  proposed  arrangement  between  the 
parties ;  and  accordingly  on  that  day  Messrs.  Todd 
sad  Doines  wrote  a  letter,  which  was  in  these 
terms :  "  We  regret  to  say  that  we  have  to-day 
seen  our  dienta  in  reference  hereto  "  (that  is  the 
action),  "  and  that  they  inform  us  that  they  will  be 
nnaUe  to  pay  the  whole  amount  of  the  debt  and 
oosta  on  Monday  next.  They  will,  however,  be 
prepared  to  pay  500{.  in  cash  on  Tuesday  next,  and 
the  balance  of  the  debt  and  costs,  together  with 
interest  and  whatever  additional  costs  may  be 
incurred  by  the  extension  of  time,  within  two 
months  ii^m  that  date."  Then,  undoubtedly, 
there  was  a  term  imposed,  that  a  reply  should  be 
given  on  the  following  day,  and  it  was  said  that  it 
would  be  assumed  the  offer  had  not  been  accepted 
unless  they  heard  from  them,  but  it  appears  to  me 
that  the  subsequent  course  of  negotiation  between 
the  parties  makes  the  matter  clear.  What  fol- 
lowed was  this  :  On  the  26th  Nov.  another  inter- 
view took  place ;  on  the  22nd  Nov.  another  letter 
was  received  from  Messrs.  Todd  and  Dennes  by 
Mr.  Wrentmore,  who  was  acting  for  Mr.  Crawshay. 
That  letter  said :  "  As  we  have  not  heard  firom  yon 
wreeably  to  oars  of  yesterday's  date,  we  assume 
that  you  are  without  instructions.  Kindly  send 
ns  a  une  by  bearer  stating  whether  this  is  so,  or 
not."  Mr.  Wrentmore  replies  that  he  sent  down 
a  copy  of  the  letter  into  the  country,  but  that  he 
had  not  received  any  instructions.  Then  it  would 
appear  from  the  evidence  of  Mr.  Wrentmore,  that 
on  the  23rd  Nov.  Mr.  Todd  called  again  upon  him, 
•od  appeared  very  anxious  to  have  an  answer  to 
his  firm's  letter  of  the  21st  Nov.  1878.  Then  he 
■tys  :  "  I  arranged  with  him  that  he  should  tele- 
graph to  the  said  Messrs.  C.  F.  and  Gh.  James 
[Crawahay's  solicitors  in  the  country]  himself, 
and  later  on  the  same  day  another  gentleman 
called  upon  me,  who  I  understood  and  believe 
was  Mr.  Dennes,*  the  other  member  of  the  said 
firm  of  Todd  and  Dennes,  when  he  informed  me 
his  said  firm  had  received  no  answer  from  the  said 
Messrs.  C.  F.  and  G.  James,  and  urged  me  to  give 
them  a  day's  notice  before  issuing  execution."  It 
appears  to  me  that  that  communication  was  vei7 
important,  and  for  this  reason,  that  I  think  it 
shows  that  the  terms  which  had  been  arrived  at 
on  the  21st  were  still  considered  as  subsisting 
between  the  parties,  and  not  put  an  end  to  by  the 
iDere  fiMsfe  that  they  had  not  been  formaUy  accepted 
by  a  letter  on  the  22nd.  Then  Mr.  Wrentmore 
goes  on  to  say :"  On  the  25th  Nov.  Mr.  Todd 
called  upon  me,  and  said  that  he  had  heard  firom 
Messrs.  James  assenting  to  the  company  having 
the  two  months  requved  for  payment  of  the 
halanoa  " — and  it  is  proved  by  the  evidence  before 
me  that  Messrs.  James  had  so  agreed — "and  pro- 
Btised  I  should  have  the  5001.  in  cash  the  following 
day,  and  that  he  would  at  onoe  make  inquiry  as  to 
'^io  he  oould  offer  as  surety."  Now,  thero  is  a 
ooBtroversy  between  the  parties  as  to  whether 


during  the  course  of  the  negotiations  the  state- 
ment was  made  that  the  company  did  not  intend 
to  present  any  petition  for  winding-up,  and  upon 
the  balance  of  tne  evi<1ence  before  me  I  think  that 
such  a  representation  was  made,-  and  I  think  that, 
if  the  company  intended  to  present  a  petition,  Mr. 
Crawshay  should  have  been  informed  that  their 
original  intention  had  been  altered.  It  appears 
to  me  that  that  was  never  done.  What  took 
place  was  this:  The  26th  Nov.  was  the  day 
on  which  payment  ought  to  have  been  made 
of  the  5002.  according  to  the  bargain  come 
to  between  the  parties.  No  payment  was  made  on 
that  day.  On  tne  27th  the  company  resolved  that 
they  could  not  make  the  payment,  and  that  they 
could  not  go  on.  Upon  tnat  day  a  creditor— the 
Aberdare  company — presented  a  petition  for  the 
winding-up  of  the  company,  and  on  the  following 
day  the  company  itself  was  put  into  liquidation. 
Now,  on  the  ISth  Dec.  Mr.  Crawshay  gave  notice 
of  motion  that  he  might  be  at  liberty  to  issue 
execution  upon  the  judgment,  which  he  was  en- 
titled to  do  under  the  order  of  the  18th  Nov.,  and  on 
the  14ith  Dec.  the  creditors  of  the  company,  or  the 
company  itself,  applied  that  the  petitions  which 
had  been  then  presented  tog^her  with  the  motion, 
which  it  appears  had  been  agreed  should  oome 
on  with  the  petitions,  should  all  stand  over  to 
enable  the  company  to  cidl  a  meeting  under  the 
Joint  Stock  Companies  Arrangement  Act  1870,  to 
see  whether  any  compromise  or  arrangement  could 
be  come  to  between  the  company  and  its  creditors. 
That  application  was  acceded  to,  and  acoordinfl;ly 
Mr.  Crawshay's  motion  for  leave  to  issue  execution 
stood  over,  together  with  the  petitions.  It  appears 
to  me  that  his  rights  were  not  in  any  way  pre- 
judiced by  wbat  then  took  place.  The  meeting 
was  then  held  on  the  28th  Feb.,  and  resulted  in 
the  acceptance,  by  a  fair  majority  of  the  creditom, 
of  a  composition  of  ia.  M.  in  the  pound  in  favour 
of  the  creditors.  The  question  therefore  comes 
before  me  under  the  clause  which  makes  that  ar* 
rangement  or  compromise  binding  on  _  all  the 
creditors  in  case  the  same  shall  be  sanctioned  by 
an  order  of  the  court.  I  have  therefore  to  con- 
sider under  what  circumstances  that  sanction  oaghfe 
to  be  withheld.  Now,  without  laying  down  any 
general  rule  with  regard  to  that  important  ques- 
tion, it  appears  to  me  to  be  clear  that  I  ought  not 
to  sanction  an  arrangement  under  this  Act  where 
it  will  bind  a  creditor,  whose  preferential  right 
would  have  been  respected  if  a  winding-up  order 
had  been  made.  To  apply  that  general  observation 
to  the  particular  case  I  nave  before  me,  I  think  I 
ought  not  to  bind  Mr.  Crawshay  to  this  arrange- 
ment if  I  am  convinced  that,  if  a  winding-up 
order  had  been  made,  the  court  would  have  allowed 
Mr.  Crawshay  to  put  his  judgment  into  execution; 
and  therefore  I  approach  this  question^ — oughb 
the  court,  under  the  circumstances  which  here 
exist,  supposing  a  winding-up  order  to  be  made,  to 
have  permitted  Mr.  Crawshay  to  have  the  benefit  of 
the  judgment  he  had  obtained  by  means  of  anezo* 
outionP — and  that  question  divides  itself  into  two. 
In  the  first  place,  now  would  that  question  have 
stood  if  the  Judicature  Act  1875  had  not  been 
passed  P  and,  secondly,  how  does  it  stand,  seeing 
that  that  Act  has  been  passed  P  Now,  with  regard 
to  the  first  of  these  two  questions,  it  appears  to 
me  that  a  series  of  decisions  have  shown  tnis,  that 
whether  the  petition  be  presented  by  the  company 
or  by  the  creditors,  the  court  will  not  alloir  » 
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person  who  faaa  been  indaoed  by  the  representt^ 
tions  of  the  company,  or  by  the  prayers  of  the 
company  for  delay  or  indalgence,  not  to  usue 
exeoation,  to  be  deprived  of  the  benefit  of  the 
execntion  which  he  would  otherwise  have  obtained, 
and  I  think  that  that  ia  a  jast  and  fair  coarse  to 
b»  pnraaed.  A  jadgment  creditor,  who  may  issue 
exsoadon,  can  deaT  with  and  arrange  and  give 
indalgenoe  to  the  oompany,  and  no  one  ebe.  The 
oreditora  of  the  company  may  bo  many  with  whom 
ke  could  not  possibly  bring  himself  into  communi- 
cation, and  I  think  it  would  be  an  evil  day  for  the 
onsditors  of  a  company  and  for  the  oompany  itself 
if  it  was  held  that  arrangements  come  to  between 
a  judgment  creditor  of  the  company  aad  the  com- 
pany itself  for  indulgence  to  thie  company  should 
not  affect  the  creditors,  who,  in  some  certain 
events,  might  claim  the  property.  There  is  a 
eoane  of  decisions  which  has  been  brought  to 
my  attention,  from  Uie  case  of  the  Qreat  Ship 
Oompany,  where  a  petition  was  presented  by  ^e 
oeditors,  down  to  the  more  recent  case  of  the 
JUihfay  Steel  and  PkuU  Comfcmj/  before  Hall, 
Y.C.,  and  where  he  said  with  regurd  to  the  dis- 
cNtion  of  the  court  to  be  ezeroiaed  under  the 
167th  and  87th  sections  of  the  Companies  Act 
18fi9,  "it  is  a  discretion  which  makes  it  most 
fUffioult  to  find  a  ease  to  apply  to  it,  but  it  appears 
lO' me  to  be  plain  in  this  case  that  the  creditor  in 
ifMBtion  was  one  who  coald  over  and  over  again 
tawre  realised  his  judgment  and  executioa  had  he 
n«t  been  persuaded  not  to  do  bo  by  applications 
itar  iodnloenoe  made  by  the  company ;  and  be 
tlktnfiht  uiat  where  these  applications  had  been 
made  the  oompany  were  bound  to  put  the  creditor 
» the  same  position  as  if  they  had  not  craved  for 
that  indulgence.  It  appears  to  me,  therefore^  that 
this  is  a  case  in  which,  independently  of  the  Jadi- 


eiitnre  Act  1875, 1  should  say  that  the  company 
laM  iodnced  Mr.  Crawshay  not  to  put  in  force  his 
jadgment  in  a  way  which  rendeis'  it  unfair  that 
that  judgment  should  be  interoepted  or  interfered 
ivith  by  the  winding-up  order  and  the  fruits  of  it 
taken  away  by  that  order,  and  that  whether  the 
winding-ap  order  was  made  upon  the  petition  of 
tke  oompui]^  or  the  petition  of  the  creditors,  it 
vranld  be  unjust  to  deprive  him  of  the  rights  which 
1m  would  have  had  but  for  the  representations  and 
j^nyers  of  the  oompany.  I  may  observe  that  it 
appears  to  me  to  be  immaterial  upon  principle 
whether  the  petition  is  presented  by  the  oompany 
or  by  a  creditor,  and  for  this  simple  reason — thi^ 
the  estate  is  administered  for  the  benefit  of  the 
creditors  on  either  of  those  petitions,  and  it  wonld 
iM-equall^  prtjudicial  to  allow  execution,  whedier 
thtt  petition  had  been  presented  by  the  company 
er  the  creditors  themselves,  and  therefore  I  see  no 
•Katinotion  really  between  the  two  petitions.  Then 
I  proceed  to  the  second  inquiry,  which  is  this : 
Has  the  matter  been  altered  by  the  effect  of  the 
Ifilh  section  of  the  Judicature  Act  1875  P  Now,  that 
section  provides  that,  "  In  the  winding-ap  of  any 
•ompany  under  the  Companies  Acts  1862  and  1867 
whese  assets  may  prove  to  be  insufficient  for  the 
papnent  of  its  debts  and  liabilities  and  the  costs 
«t  windin^'op "  (which  csanot  be  ascertained 
wttil  the  wutding-up  comes  to  an  end),  "  the  same 
ndes  shall  prevail  and  be  observed  as  to  Uie  re- 
spective rights  of  secured  and  unsecured  creditors, 
and  as  to  debts  and  liabilities  provi^le,  and  as  to 
th*  valuation  of  annuities  and  future  and  oontin- 
geat  liabilities  reepeetively,  as  may  be  in  force  for 


the  time  being,  under  the  law  of  baokmptOT,  with 
respect  to  the  estates  of  persons  adjndgsd  bank- 
rupt." Now,  by  the  87th  section  of  the  Bankruptcy 
Act  1869  it  is  enacted  that  "  where  the  goods  cs 
any  trader  have  been  taken  in  execntion  in  respect 
of  a  I'ud^ent  for  a  sum  exceeding  502.  and  scdd, 
the  sheriff,  or,  in  the  case  of  a  sale  under  tJie  direc- 
tion of  the  County  Court,  the  high  bailiff  or  other 
officer  of  the  County  Court  shall  retain  the  pro- 
ceeds of  such  sale  m  his  hands  for  a  pniod  of 
fourteen  days,  and,  upon  notice  being  served  upon 
him  within  that  period  of  a  bankruptcy  petition 
having  been  presented  against  such  trader,  shall 
hold  the  proceeds  of  such  sale,  after  deducting  ex- 
penses, on  trust  to  pay  the  same  to  the  tmstee  " — 
at  the  end  of  the  fourteen  days  he  is  to  know 
whether  he  holds  on  that  trust  or  not — "  bat  if  no 
notice  of  such  petition  having  been  presented  be 
served  on  him  within  such  period  of  foniteeo  dans, 
or  if,  such  notice  having  been  served,  the  tradar 
against  whom  the  petition  has  been  presented  is 
noc  adjudged  a  bankrupt  on  sooh  petition  or  aor 
other  petition  of  which  the  sheriff,  high  baili£^  or 
other  officer  baa  nofeioe,  he  may  deal  with  the  pro- 
ceeds of  such  sale  in  the  same  maniter  asbe  woald 
have  done  had  no  notice  at  the  presentation  at  a 
bankruptcy  petition  been  served  upon  him."  Now 
I  would  otMcrvb  that  there  the  latest  period  during 
which  the  sheriff  can  be  in  uncertainty  as  to  how 
he  is  to  deal  with  the  proceeds  o£  the  execntion  is 
the  date  of  the  bearing  of  some  petition  of  which 
he  bad  notice  during  the  fourteen  days.  There- 
fore, it  would  be  fourteen  days,  together  with  the 
period  which  may  elapse  before  the  hearing  of  tha 
{)etition  presented  within  the  fonrteen  days.  It  is 
said  that  the  10th  section  of  the  Judicature  Act  1875 
haa  this  effect,  that  it  substitutes  a  notioe  of  a 
winding-ap  petition  for  the  notioe  of  a  bankmpt(7 
petition,  and  that  therefore,  if  the  sheriff  tabes 
w  execution,  under  a  judgment  exceeding  SOL,  the 
goods  of  a  oompany,  the  sheriff  most  hold  the 
proceeds  of  the  sale  fbr  a  period  of  fourteen  dagra, 
and  if  he  receives,  dorm^  the  foortaen  da^ 
notice  of  a  winding-up  petition  being  presented^ 
he  must  hold  the  proceeds  in  trust  for  the  liqui- 
dator, and  if  the  company  is  not  woand-np  o» 
that  petition  or  on  some  other  petition  of  which 
he  has  received  notice,  than  he  m^  deal  with  the 
proceeds  in  the  same  way  as  if  he  had  not  received 
such  notice.  Now,  there  appears  to  me  to  be  aa 
initial  difficulty  in  applying  the  ene  section  to  the 
other,  whidi  ia  this — ttiat  the  10th  section  of  ths 
Jodicature  Act  1875  only  applies  to  the  winding 
up  of  a  oompany  whose  assets  may  prove — that  m 
do  prove — in  the  particnlar  case  to  oe  iaaaffioient 
for  the  payment  or  its  debts  and  liabilities  and  the 
costs  of  winding-up.  That  is  a  matter  which  can- 
not be  ascertained  until  the  windin^ap  has  coBie 
nearly  to  an  end ;  that  is  to  say,  it  mi^  not  ba 
ascertained  until  then.  Of  course  it  may  ba 
capable  of  being  ascertained  at  an  earlier  fonoi, 
bat  Uiere  is  no  certainty  by  which  it  can  ba  asoar- 
tained  that  the  winding-up  has  apprnaohed  its  end. 
It  appears  to  me,  therefore,  that  a  notioeol  a  triad- 
ing-np  order  itself  is  not  equivalent  to  a  notioe  of 
bankruptcy,  because  it  is  not  every  winding-ap 
order  that  is  to  have  the  same  effect  as  a  bank- 
ruptcy. It  is  only  a  wisding-np  order  where  the 
particular  contingency  happens  of  the  inttnffinienCT 
of  the  assets  to  meet  the  debts  and  liabilities,  and 
where  the  sheriff  cannot  be  expected  to  reouva 
notice  daring  the  fbarteea  days,  and  I  think  a 
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great  piaotioal  inoonyeaience  would  arise  if  the 
■heriff  were  reqnired  to  hold  the  proceeds  in  the 
wvant  of  bie  reeeiTing  setiee  dnrirffi  the  fonrteen 
di^a — not  mitil  the  petition  shoola  be  heard  and 
adjodioated  upon,  bnt  until  it  should  be  asoertained 
wtta&er  the  partionlar  contingeney  of  the  assets 
being,  or  not  being,  snfBoient  to  meet  the  debts 
and  fiabilitiee  and  Uie  coets  bad  been  asoertained 

S'  the  prooeaa  of  winding-np.  It  appears  to  me, 
areibre,  that  I  shonld  have  great  difficulty  in 
applying  the  words  of  the  lOtfa  section  of  the  jTudi- 
eatare  Act  to  the  87th  section  of  the  Bankruptcy 
Aot  1809 ;  but  it  does  also  appear  to  me  that  this 
fiurtber  obserration  is  well  founded,  that  the 
langwage  of  the  lOth  section  of  the  Judicature  Act 
18^  merely  applies  to  the  rules  for  the  adminis- 
tration of  the  assets  in  the  hands  of,  or  under  the 
power  of,  the  oonrt — that  it  is  merely,  to  nse  the 
laiigaage  which  the  Master  of  the  Bolls  himself 
naea  in  the  somewhat  peculiar  case  which  came 
befbra  him,  "that  the  tight  oonstmction  of  the 
section  is  nothing  more  than  this,  that  persons 
ina^,  in  the  winding-up  of  a  company,  make  such 
daiiaa  against  the  assets  of  the  company  as  are 
provide  under  the  law  of  bankruptcy.  I  see  no 
Teaion  for  extending  the  words  Oi  the  section 
beyond  that."  In  coming  to  this  conclusion^  I  am 
atwai«  that  I  am  at  variance  with  the  view  which 
tbe  Master  of  the  Bolls  has  expressed  in  the  more 
laoent  ease  before  him  of  The  Printing  and  Nv- 
marieid  Reguttring  Oompany,  and  I  naira  not  say 
that,  whenever  I  differ  from  the  Master  of  the 
Bolla,  I  do  so  with  great  doabt  and  hentation ;  bnt 
in  thia  case  I  find  that  there  are  earlier  authorities, 
one  before  Malins,  V.CaBd  the  other  before  Hall, 
T.C..  both  of  whiidi  warn  to  xae  to  irat  tiie  same 
ooDstmotion  upon  the  lOtb  section  of  tbe  Judicature 
Att  ISTSsrbicb  I  have  pat  npon  it ;  and  I  find 
alao  that  tbe  Master  of  tbe  Bolls,  in  the  earlier 
'Mae  befae  him,  adopted  that  tame  eonstroetion, 
and  awninc  that  that  aonstraation  commends  itself 
to  my  mind,  I  feel  bound  on  the  balance  of  autbo- 
ri^  to  aot  is  aoogtdanca  .witb  my  view  of  what  is 
the  better  reading  of  the  words.  The  Msnlt  is, 
ttiat  I  have  come  to  the  f)onelaBion  that  lAw  10th 
secticm  of  the  Judicature  Aot  has  not  altered  the 
li^ifea  of  Mr.  Crawahay  in  this  ease ;  that  if  the 
oase  bad  oome  before  the  cobrt  upon  an  application 
to  alliMr  Mr.  Gfcawahay  to  proceed  with  his  cseoo- 
tioo,  he  onght  to  have  been  alkiwed  so  to  proceed, 
and,  that  beiag  so,  that  this  is  not  a  ease  m  whiofa 
I  oqght  to  bind  him  by  the  resointion  of  the 
molarity,  and  I  tborefan  deeUne  to  saBetdon  the 


Xbe  petkioo  to  sanction  the  compramiae  waa 
tberatea  diamiaaed ;  an  order  to  wind-up  was  made 
OB  the  petition  of  the  Aberdare  Bhoodda  Steam 
Coal  CoinpaDy  (Ismited) ;  and  leave  waa  given  to 
Giafirahay  to  eseoate  his  jndcment,  aotwitfaatand- 
iag  the  jnndiiig-ap  oader. 

fikdioitar  for  Crawshay,  I.  S.  Wrudmeire,  ageait 
far  C.  J^.  aad  0.  Jmmee,  Merthw  Tydvil. 

Solioitor  £ar  orediten,  SpeeMey. 

Solieatara  lor  the  eompany,  Baulere  and  Oo. 

SotioBtoH  for  tbe  Aberdace  Bbondda  Steam  Goal 
Coamany,  Wbilei,  Beuard,  and  Oo. 

SoiiaiterB  for  debentore  betdens,  IngUdeto,  Ine*, 
and  Qfmmintg,  and  Xtfos  and  Holment. 


Marek  28  and  29. 

(BefiwePBT,  J.) 

Be  Banisi£b  ;  Bboao  v.  MnNTOH.  (a) 

Conditions  of  $dle — Bale  tmder  ffu  direeHomqfJBu 

eauti. 
A  vendor  yih»  inteuBa,  by  He  eondUi&na  '«/  aals, 
to  exclude  a  purchcuer  from  hie  right  to  kmu  a 
giiod  title   ehoion,  mitil  do  so  by  eofUeit  ■emd 
clear  words. 
Tf  tiis  vendor  seeks  so  to  exclude  the  pitrchmeer:isi  s 
ettttement  offael,  the  vendormmsl  strove  the  fact  to 
be  ir%e,  mnd  sueJi  sMement  muet  be  honett  m$d 
fcuir,  amd  eimuey  ihe  itkole  of  ike  tmik. 
Ji»  ^alss  Miukr  the  dtraettsn  of  tbe  ceurl,  Ae  •MHifi 
requires  the  wtmoet  good  faith  and  konatty  'On^ke 
part  of  the  vendor. 
In  a  oaie  tmder  tiie  dis'eetion  cf  fhe  eowrt,  ome  of 
the  eonditimu  of  sole  rsqmired  ike  pufrehamr  io 
aemmte  the  inJSy  of  a  eortain  aMammtt  of  fails. 
Othor  faAs  tMf«  mvhstqueaStg  iiteoomned  by  tho 
pmrehoMT,  ukiek  tended  to  tkroto  doubt  onUbe 
ttHe   to    the  profrty,  but  the  Oomt,  beittg  of 
opinion  tkat  the  vsstder  kad  fairly  stated  4m 
facts  as  Hwy  were  known  to  kiui,  and  Aai  Oaw 
was  stall  a  fair  kolding  OAe  shown,  rinsed  to 
rescind  tke  eontrsut  of  tale  or  to  diireet  an^jfon 
rffennee  as  to  As  tkle. 
Ox  the  9^  May  1677  fui  order  was  made  in  tWa 
action,  wfciiSh  was  for  tbe  administration  &t  the 
estate  of  Imey  Banister,  deoeased,  fbr  the  sale  of 
freehold  estates  known  as  Fnmktand's  Farm  and 
Frankland's  Wood,  in  Wivelsfield  and  LindsMd, 
in  the  coatttj  of  Sussex. 

On  the  Idth  Jane  ISTBtbe  property  was  offorad 
for  sale  by  iMietion  under  ibis  order,  and  one  of 
the  oonditiooB  of  sale  under  whidi  it  was  sold  waa 
as  follows : 

10.  A  dedantion  will  be  prodnoed  and  handed  efvar  to 
the  pnTobaaer  that  the  farm  mentiaBed  in  the  pfutMlan 
of  aalewas  takan  by  the  deolaoat  of  Osthsr  BvnMer  in 
Oot.  1885,  and  hw  smoe  heeo  Jidd  by  the  daelamot  of  .her. 
and  tboK  oUumiog  nnder  her,  in  emoeesBicKi  to  the  pnaent 
time,  and  the  same  declaration  will  Htote  that  the  a^cuD- 
ingr  wood  mentioned  in  the  partioolare  has  been  iDjoyed 
as  one  property  with  Hxe  farm  for  the  like  period,  and  qaeh 
pnrohaaer  shall  be  satiafled  with  ttie  title  ao  mads,  aa 
showiair  a  sood  aad  snffieieDt  tide,  withoattbe^ndnatian 
of  any  other  doonmant  of  title  whatsoever  piamoiM  ts  the 
will  of  tbe  said  EsQier  Bametar  in  1860,  who  ahsU  be 
sacnuned  to  have  been  aeiged  of  and  entitled  to  the  entiia 
property  in  fee  simple  in  poaaearaon,  free  from  inanm- 
braBMB,  si  the'time  of  Istting  tbeiaim  in  IffiS, and  npto 
sod  at  her  death.  It  w  not  aeciacately  known,  and  aaaaot 
be  now  satisfactorily  explained,  how  ake  aoqoiBed  tha 
{HToporty,  and  it  is  expressly  ertapalated  that  no  othspr  titla 
than  aa  above  ahall  be  required  or  inqoired  into,  whather 
in  the  vendor'a  poaaeaaion,  power,  or  knowledge,  or  -aot, 
neHhtr  ahall  he  be  bonad  to  anaww  any  raqaiaitien 
relaliTe  thsreto.  If  any  liabili^  to  snoaassisB  dniy  ahall 
appear,  the  aame  ahall  be  setuad  or  piavidad  for  as  IJka 
oonrt  ahall  direct. 

The  property  was  sold  at  the  aoction  for  jSSOL, 
and  the  purduiaar  paid  a  depoaitof  SOOL  oaajgniqg 
the  co&tiaot. 

The  ioAoving  doouments  wem  abatraabad  is  Aba 
afaatnat  rf  tide  4eliv<aad  to  tiM  panhaaerW 
aolieitars ; 

1.  Wm  of  Eatker  Bamster^  dated  the  24tb  Ikng. 
ISeOi.  devising  all  ber  zeal  eatate  genemlV  te 
Thomas  Banister. 

2.  SnttlaBtent  by  aSwmas  Banister,  dated  Abe 
13eh  Bept.  18S7,  of  ali  bis  nal  aatate  im  the 
pariafaea  of  liindofisld  and  Vivelafield,  upon  tmati 
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tfter  bis  deoeaae  (which  bad  ooearred),  for  bis  ' 
widow,  Lacy  Banister,  in  fee. 

S.  Will  of  Thomas  Banister,  dated  the  lltb 
Feb.  1871,  giving  all  his  property  to  Lacy  Banister 
abaolntely. 

4.  Will  of  Lacy  Banister,  dated  the  21at  March 
1876,  devising  all  her  property  to  the  vendor  as 
trostee. 

5.  Declaration  by  one  John  Chatfield,  the 
tenant  of  the  farm,  in  accordance  with  the  10th 
condition  of  sale. 

The  parohaser's  solicitors,  on  making  inqoiriee, 
discovered  that  no  saccession  daty  had  been  paid 
in  1861,  when  Thomas  Banister  succeeded  to  the 
propeny,  bat  that,  in  the  saccession  account  which 
had  been  rendered,  no  referonce  was  made  to  the 
property. 

In  Sept.  1878,  on  a  sommons  issaed  at  the 
instance  of  the  pnrohaser,  asking  that  the  question 
ti  saccession  dat^  might  be  settled  by  the  coart, 
and  that  thereupon  the  balance  of  porchase 
mone^  might  be  ordered  to  be  paid  into  coart,  the 
vacation  chief  clerk  simply  ordered  the  balance  to 
be  paid  into  coart  witiunit  prejudice  to  the 
qneetiona  between  the  parties.  And  in  porsoemoe 
<n  this  order  the  money  was  paid  into  coart. 

On  the  hearing  of  another  summons  on  the  9th 
Nov.  the  vendor's  solicitor  informed  the  pur- 
diaser'8  solicitors  that  Esther  Banister  was  a 
mortgagee  in  possession,  and  that  a  return  of  the 
poroperty  as  a  mortgage  debt  had  been  made  by 
Thomas  Banister  in  his  residoary  account,  and 
that  on  this  account  duty  had  been  paid  by  him. 

On  further  inquiry  being  made,  it  was  discovered 
ihat  the  property  was  mortoaged  in  1822  to  William 
Ellis  for .  60001.,  that  Soba  Banister,  Esther 
Banister's  lather,  a  former  incumbrancer  of  a  life 
estate,  was  then  partly  pud  off  and  took  a  second 
mortgage  for  the  Temiunder  of  his  debt ;  that  a 
policy  of  assurance  for  60001.  on  the  life  of  two 
reversioners  interested  in  the  equity  of  redemp- 
tion was  assigned  to  Ellis  by  way  of  oollatem 
security,  and  that  a  receiver  was  appoiiited  by  the 
mortgage  deed;  that  the  property  remained  in 
the  hands  of  receivers  acting  under  the  deed  till 
Dea  1844,  and  that  in  1845  a  bill  in  Ohanoery 
was  filed  by  Esther  Banister,  as  tiie  executrix  and 
one  of  three  legatees  of  her  fiither,  against  Ellis,  in 
Older  to  have  her  rights  as  saoh  executrix  de- 
clared to  the  proceeds  of  the  policy  moneys  which 
had  been  paid ;  that  the  sait  was  revived  against 
the  representatives  of  Ellis  on  his  death  in  1847, 
and  that  in  April  1847  an  order  was  made,  on  the 
hearing  of  the  suit,  which  affected  the  policy 
moneys,  but  did  not  purport  to  foreclose  or  to 
affect  the  existence  of  the  equity  of  redemption. 

After  discovering  these  facts  the  purchaser,  on 
the  22nd  Nov.  1878,  took  out  the  foUowing 
summons : 

That,  luving  regard  to  the  mis-statementa  as  to  the 
vendor  8  title  ooatuned  in  the  10th  condition  of  sale,  the 
oontraot  may  be  resoinded  with  oosta,  and  the  parohaser's 
purchase  money  returned  to  him  wiui  interest,  and  that 
he  be  avazded  compensation  in  lespeot  of  &e  costs  and 
expenses  to  which  he  has  been  pnt  by  snch  mis-state- 
ments, or,  if  the  oonrt  should  be  ol  opinion  that  the  pnr- 
ctiaaer  is  not  entitled  to  snch  rdief,  then  that  an  open 
reference  may  be  directed  whether  or  not  the  vendor  can 
make  a  good  title  to  the  piemisee,  sjid  that  in  case  agood 
title_  shall  be  made,  the  purchaser  may,  npon  the  com- 
pletion of  the  porchase,  be  awarded  compensation  in 
respect  of  the  costs  and  expenses  to  which  he  has  been 
pnt  by  reason  of  snch  mis-statements,  bnt  that  in  case  a 
govd  title  oannot  be  made,  the  confamot  may  be  rescinded 


with  costs,  and  like  compensation  and  the  pnrchaaer'i 
purchase  money  be  returned  to  him  with  interest,  ud 
that  in  tiie  meantime,  pending  the  result  of  the  investiga- 
tion or  reference  as  to  title,  i£e  purchase  money  shall  not 
be  paid  out  of  ooort. 

J.  Pearaon,  Q.O.  and  K  T.  EoUand  for  the  pax- 
chaser. — ^The  declaration  states  that  Chatfield  took 
the  farm  from  Esther  Banister  in  1835,  whereas 
at  that  time  it  was  not  in  her  possession,  bat  in 
that  of  a  receiver.  The  10th  condition  is  improper 
in  requiring  the  purchaser    to   assume    Esther 
Banister  to  have  been  seised  or  entitled  in  fee- 
simple  in  possession  free  from  incumbrances  from 
1835  till  her  death,  when  the  foots  were  that  she 
was  only  the  ezecatrix  of  a  Second  mortgagee,  and 
it  was  only  by  arrangement  that  the  reoaver 
accounted  to  her  for  the  rents.    If  she  had  been 
in  possession  in  1835  her  title  by  prescriptioD 
would  have  been  clear  in  1861,  when  she  die^  bat 
after    that    date  we    find    her    legatee,  Thomai 
Banister,  treating  the  property  as  peraoaalty,  and 
incluiUng  it  as  such  in  his  account  of  her  residniiy 
estate.     Moreover,   she  was   not   solely  entitled 
even,  for  her  sisters  had  each  an  interest,  ani 
there  was  a  charge  on  the  property  under  the  will 
of  John  Banister  in  favour  of  two  other  daughters. 
The  10th  condition  is  both  errroneous  and  mis- 
leading, and  this  was  either  to  the  knowledge  of 
the  vendor,  or  would  have  been  if  he  had  msde 
proper  inquiry.    A  person  cannot  be  asked  to 
assume  that  to  be  a  fact  which  is  known  to  be 
untrue.    T^e  purchaser  has  not  by  bis  condact 
waived  his  title  to  reU^  in  one  of  two  alternatives. 
They  cited 

Bladdow  v.  Laa§,  2  Hare,  40 ; 


Hums  V.  JSantley,  5  De  G.  &Sm.  520; 

rdi  V.  Wlchnar,  13  L.  T.  Bep.  N.  S. ' 


l;L 


•r,  20  L.  T.  Bep.  N.  S.  881 ;  L.  Bip. 
(L.  T.B«.N.8.9S7i  L.  Bep.  13  £4. 


Edmardi 

Bap.  1  L 
B«ioMy  V.  Cm 

4Ch.230; 
Bite  V.  Site,  i 

196' 
Hamitt  V.  Baker,  32  h.  T.  Bep.  N.  S.  382 ;  L.  Bep. 

20Eq.  SO; 
Jone«v.  OUiord,a&  L.T.  Bep.  N.  S.  937;  L.Bep. 

3  Cai.  Div.  779 ; 
Jfanson  v.  Thaeker,  38  L.  T.  Bep.  N.  8.  209 ;  L.Ber. 
7  Ch.  Biv.  620. 
Olasse,  Q.C.  and  E.  B.  BwUcUn,  fbr  the  vendor, 
were  not  called  upon.  - 

Fry,  J. — In  this  case  tiie  applicant  aaks  for  the 
rescission  of  a  contract  for  sale  entered  into 
by  him  for  the  purchase  of  an  estate ;  or,  in  the 
alternative,  for  the  deUvery  to  him  of  an  afastnot 
wider  and  more  extended  than  he  is  entitled  to 
have  nnder  the  conditions  of  sale.  In  other  wozds, 
he  seeks  to  put  the  vendor  to  his  election,  wther 
to  fumiedi  a  better  abstract  or  to  have  the 
contract  resoinded.  There  are'  several  things 
whic^  are  quite  clear  with  regard  to  a  contract  on 
conditions  of  sale.  One  of  those  is  this,  that  the 
vendor  who  means  to  exclude  the  purobaaer  from 
his  common  law  right  to  have  a  good  title  shown 
must  do  so  by  expucit  and  clear  words.  Anotiier 
thing  is  plain,  that,  if  he  seeks  to  exdnde  him  by 
a  statement  of  foot,  he  must  prove  the  foct  to  be 
true,  and  the  stetement  of  fa«t  must  be  an  honest 
and  fair  one;  it  must  not,  for  the  pnrpose  ia 
hand,  be  a  part  of  the  truth  only — it  must,  so  far 
as  that  purpose  is  concerned,  oe  the  truth  and 
the  whole  trath.  It  must  therefore  not  mislead 
an  ignorant  person.  One  of  the  main  reawms  why 
tiie  court  have  .treated  conditions  of  sale  in  this 
way  is,  that  the  vendor  is  a  person  who  knows. 
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•nd  he  is  stipnlating  with  the  parohaser,  a  person 
who  does  not  know.  It  is  therefore,  of  course, 
&ir  that  the  person  who  does  know  should  ex- 
press his  meaning  so  as  to  be  perfectly  iutelli- 
S'Ue  to  the  person  who  does  not  know.  Another 
ing  is  equally  plain,  that  where  the  conditions 
of  sale  are  framed  in  bad  &ith  so  as  in  effect  to 
tiap  the jparchaser,  the  conrt  will  not  bold  him  to 
be  bound.  It  is  aJso  perfectly  plain  that,  where 
the  sale  is  nnder  the  direction  of  the  court,  the 
ooort  will  lean,  if  nossible,  to  a  more  exact  require- 
ment of  good  faitii  and  honesty  on  the  part  of  the 
TBudor;  it  will  endeavour  to  insist  upon  that  fair, 
stnughtforward,  honest,  open  dealing  which  ought 
to  charaoteriae  transactions  between  vendor  and 
pnichaser.  Therefore,  if  it  were  shown  in  this 
OMe  that  there  had  been  bad  faith,  that  there  was 
anything  like  a  trap,  if  the  reasons  stated  on  the 
conditions  wore  false,  or  probably  even  if  it  had 
been  shown  that  I  should  be  forcing  upon  the 
pnrahaser  that  whioh  was  really  no  title  at  all,  I 
should  have  felt  bound  to  accede  to  the  appli- 
oUion ;  but  I  find  in  this  case  none  of  those  cir- 
emnatanoes  which  would  in  my  opinion  justify  me 
in  releasing  the  purchaser  from  the  contract  into 
which  he  has  entered.  Now  the  controversy 
arises  on  the  10th  condition  of  sale,  which  is  in 
these  words :  [His  Lordship  read  the  10th  con- 
dition.] Now  I  pause  here  to  observe  this,  that 
the  purchaser  is  required  to  make  a  certain  as- 
inmption,  and  that  it  is  expressly  provided  that 
he  shall  be  satisfied  with  the  title  being  shown  in 
a  partioalar  manner,  that  those  conditions  are  im- 
poHd  upon  him  as  the  result  of  two  things,  the 
one  the  production  of  a  declaration,  the  other  a 
oertain  state  of  fiusts  which  refer  to  knowledge 
and  ignoranoe  stated  in  the  condition.  The  de- 
daration  is  to  be  produced,  showing  that  there 
VBS  a  payment  of  rents  to  Esther  Banister  from 
Oct.  1835.  That  is  a  condition  precedent  to  the 
assumption  being  made,  and  that  condition  has 
been  performed.  Over  and  above  that  there  is  a 
statement  of  fact,  or  allegation  of  fact,  on  which 
Ae  purchaser  is  asked  to  adopt  the  assumption. 
Although  from  its  position  it  follows  after  the 
conditian,  it  is  evidently  that  whioh  has  been 
caDed  the  condition  precedent,  and  that  statement 
of  &et  is  tills :  "  It  is  not  accurately  known,  and 
cannot  be  now  satisfactorily  explained,  how  she 
aoqnired  the  property."  Was  that  statement  of 
hot  tme  P  That  is  a  very  important  inquiry. 
Now  what  I  find  is  Uiis :  that  the  vendor  in  this 
ane  was  the  trustee  under  the  will  of  ULre.  Lucy 
Banister,  that  a  suit  was  instituted  for  the  admi- 
nistration of  the  estate,  that  a  sale  took  place 
under  the  direction  of  the  court,  that  the  devisee 
in  trust  accordingly  laid  before  the  conveyancer 
of  the  court  all  the  documents  which  were  in  his 
possession  relating  to  this  matter,  that  he  com- 
menced with  the  wiU  in  1784,  that  it  appeared 
Bsther  Banister  had  become  entitled  as  executrix 
of  her  father  to  his  real  and  personal  esti^te ;  it 
also  appeared  that  she  was  in  possession  of  this 
land,  that  in  1860  she  made  her  will  devising  all 
her  real  and  personal  estate  to  Thomas,  and  that 
Thomas  entered  upon  this  land  on  her  death  in 
1861,  that  in  1867  Thomas  made  a  marriage 
■sttlement  <^  this  land,  under  which  the  property 
ultimately  came  to  his  widow,  Lncy  Banister,  in 
be,  that  she  enjoyed  the  land,  and  that  in  1876 
■be  died,  having  so  enjoyed  the  land  during  her 
liietine.    It  appears  to  me  that  the  whole  of  the 


information  which  was  in  the  possession  of  the 
vendor  which  appeared  to  bear  upon  the  title  to 
this  real  estate  was  placed  by  him  before  the  con- 
veyanoing  counsel,  and  that  the  conveyancing 
counsel  having  had  two  or  three  conferences  with 
the  vendor,  who  appears  also  to  have  been  a  solicitor, 
came  to  the  conclusion  that  he  did  not  accurately 
know,  and  that  he  could  not  then  satisfactorily 
explain,  how  she  acquired  the  property.  That 
appears  to  have  been  a  perfectly  true  and  honest 
statement  of  the  position  of  the  land  by  the  vendor 
and  his  adviser.  Nor  is  that  altered  now ;  after 
the  industry  exhibited  by  the  purchaser  with  a 
view'  of  getting  out  of  this  contract,  he  has  not 
been  able  to  explain  satisfaotorily  how  Esther 
BsdDister  aoqnired  the  property,  and  the  manner  in 
which  she  acquired  it  is  not  known.  It  appears 
to  me,  therefore,  that  the  two  conditions,  if  T  may 
say  so,  npon  whioh  the  assumption  was  to  be 
made,  have  been  satisfied — the  production  of  the 
declaration  and  the  truth  of  the  statement  of  title. 
Bat  it  is  said  that  there  were  cirqnmstances  in 
the  knowledge  of  the  vendor  from  which  he  must 
have  known  that  the  assumption  that  Esther 
Banister  was  seised  in  fee  of  the  property  in  1835 
could  not  have  been  true,  and  that  no  vendor 
can  ask  a  purchaser  on  any  statement  of  truth  to 
assume  that  which  he  knew  to  be  false.  Now  die 
oironmstanoes  do  not  seem  to  me  to  justify  that 
suggestion.  It  appears  to  be  perfect^  true 
that,  when  Esther  Banister  died  in  1861,  Thomas 
elected  to  treat  the  money  as  mortgaged  property, 
and  to  pay  the  legacy  duty  upon  it,  and  not 
the  succession  duty ;  but  it  appears  to  me  to 
be  equally  plain  that  that  would  not,  in  the 
natural  course  of  things,  be  known  to  the  vendor 
of  the  estate,  because  no  person  who  investigates 
the  title  to  real  estate  naturally  looks  into  the 
residuary  estate  of  the  devisor ;  and  as  a  matter  of 
fact,  judging  from  the  evidence  before  me,  I  have 
come  to  the  conclusion  that  the  vendor  had  no 
knowledge  whatever,  at  the  time  when  those  con- 
ditions were  drawn,  that  in  1861,  or  shortly  after- 
wards, tiiie  legacy  duty  had  been  paid.  It  appears 
to  me,  therefore,  that  there  was  nothing  whatever 
in  the  assumption  which  he  asked  the  purchaser 
to  make  which  was  inconsistent  with  his  know- 
ledge at  the  time  he  asked  the  purchaser  so  to 
make  it,  and  therefore  that  there  was  no  want 
whatever  of  good  faith  in  imposing  that  con- 
dition. Then  I  proceed  further  to  inquire  this: 
Is  it  clear  that  the  purchaser  will  obtain  no  title 
whatever  to  the  property?  So  far  from  that 
being  the  case,  it  appears  to  me  that  in  all  pro- 
bability the  purchaser  will  acquire  a  ^od  holding 
title.  I  say  nothing  about  a  marketaole  title,  and 
for  this  reason,  that  there  is  distinct  evidence 
that  from  the  year  1835,  between  forty  and  fifty 
years  ago,  the  receipt  of  the  rents  and  profits  of 
this  property  has  gone  in  precise  accordance  with 
the  statement  made,  whioh  is  true.  The  industry 
of  the  purchaser  has  discovered  another  fact, 
which  does  not  appear  to  have  been  known  to  the 
vendor  at  the  time  of  the  sale,  viz.,  that  in  1815 
Esther  Banister  brought  a  suit  in  the  Conrt  of 
Chancery  against  the  first  mortgagee  and  also 
against  the  mortgagors,  the  obiect  of  which  waa 
to  settle  the  priorities  between  the  first  and  second 
mortgagees,  and  to  enforce  the  satisfaction  of  the 
first  mortgage  by  means  of  certain  policy  money 
which  tlio  first  mortgage"  hod  received.  It  appears 
that  that  resulted  in  the  success  of  the  second 
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nortgagee  and  the  satisfoctioa  oonteqaendy  of  a 
prior  mortgage,  which  existed  before  the  mort- 
gage under  which  it  is  stated  that  Esther  Banister 
dauaed,  and ander  which  no  donbtshe  did  originally 
claim,  but  whether  or  not  that  bill  amonnts  to  aa 
acknowledgment  of  the  mortgagor's  title,  I  do  not 
think  it  neoessar;  sow  to  determine.  It  does  not 
appear  to  me  that  the  fact  of  the  pendency  of  the 
■ait  was  known  at  the  tima  of  the  prepatation  of 
the  conditions  of  sale,  bat  even  if  it  were,  what  is 
the  subsequent  history  P  A  decree  which  satisfied 
the  first  mortgage  was  made  as  far  back  as  1847, 
noiw  thirty-two  years  ago,  and  from  that  time 
to  the  present  the  propf»^  has  been  enjoyed 
without  acknowledgment.  That  is  a  title  whieh 
may  very  probably  turn  out  to  be  a  perfectly  good 
holding  ;  it  is  one  on  which  it  is  imposaible  for  me 
to  oonolude  that  the  parohaser  has  got  nothing 
tram  his  bargain.  Under  these  mreomstanees  I 
feel  myself  bound  to  hold  that  there  has  been  no 
want  of  good  faith,  that  there  has  been  no  falsity  in 
the  statement  of  fact,  that  it  has  not  been  shown 
that  there  is  any  trap  in  the  conditions,  that  it 
has  not  been  shown  that  the  purchaser  will  not 
get  a  good  holding  title.  Therefore  I  think  the 
eaae  b^re  Sir  James  Paricer,  V.C.,  of  JItane  v. 
BmUey,  was  one  which  onghs  to  govon  in  this 
case,  toid  that  there  has  been  nothing  whatever  to 
discharge  the  pnrohaaer;  and  therefore  I  most 
nfnae  this  spplieation  with  oosts. 

Solioitars  for  the  parohaser,  0.  A.  GrcaiAtiy  and 
Amoli. 

Solicitors  for  the  yendor,  Jftmion  and  Jform. 


QUEEN'S   BENCH   DIVISION. 

Wedne$day,  AprU  2. 

(Before  Cockbubit,  C.J.  and  Mjsuxss.,  J.) 

New  Bivee  ConfAirr  (apps.)  o.  IsLiNaioir 

AssBMMKWT  CoKuiiTEB  (re8ps.).(a) 

MetropoUUm  rating — ValMotion  Uat — Inoreased 
value  of  hereditaimaitU — Supplemental  li»t — 32 
^  33  Via.  c  67,  M.  43-47. 

The  second  MetropoKtcm  quinquenmai  valuation 
Utt  wider  the  Vaiuation  (Metropolis)  Act  1869, 
«;  48,  eama  into  force  in  April  1876.  Bwring 
the  uear  following  some  new  houses  were  huHt, 
ie  wkieh  tTie  appellants'  mains  in  existence  before 
Ae  heginmmg  of  the  year  wer«  connected  by 
means  of  service  pipes  belonging  to  the  oumers  of 
the  houses. 

SM,  upon  a  ease  stated,  that  the  increased  rents 
iKereby  receivahle  by  the  appMants  constituted 
an  aUeraUon  whieh  had  taken  place  in  the 
matters  stated  in  the  vahioiHon  list  within  sect. 
46,  so  as  to  increase  the  valuation  list  for  the 
following  year. 

The  Qovemor  and  Company  of  the  New  River 
dnly  appealed  against  the  Supplemental  Yaluation 
Idst  for  the  parish  of  St.  Mary,  Islington,  which 
was  made  and  deposited  on  the  Slst  May  1877 
ander  the  Yaluation  of  Property  (Metropolis)  Act 
1899  (32  &  33  Vict.  c.  67),  and  the  Court  of  General 
Assessment  Sessions,  held  at  the  Guildhall,  West- 
minster, on  the  14th  Feb.  1878,  on  the  trial  of 
the  appeal,  ordered  the  said  supplemental  list  to 
be  altered  by  reducing  the  gross  value  of  the  com- 
pany's property  in  the  said  parish  from  23,2502. 
to  22,612Z.,  and  the  rateable  value  from  20,7001.  to 

(a)  Saported  b7  M.  W.  MoKjiij.ib,  Eaq.iBaxxiitw^t-Law. 


20,1002.  subject  to  the  opinion  of  the  Sigh  Ooartof 
Justice  (Qaeen's  Bench  Division)  ok  the  following 
case: 

1.  In  1875,  pnrsaant  to  the  Valuation  of  Pro* 
perty  (Metropolis)  Act  1869,  the  overseers  of 
the  parish  of  St.  Muy,  Islington,  doly  msde 
their  second  qninqnennial  valuation  list  in  iriiteh 
the  land  occupied  by  the  water  mains,  pipes,  and 
reservoirs  of  the  said  New  Biver  Company  in 
the  parish  of  St.  Mary,  Islington,  were  aaseased 
as  follows : 

Gross  TBina  as  estimated  by  overseen,  udA 
finally  determinfld  bv  aasessmaot  oom- 

mittee    ~ .1832,500 

Bate  of  dednotion  per  oent. 11) 

Rateable  value  —...    20,000 

2.  That  list  duly  came  into  force  on  the  6th  April 
1876,  and  the  company  have  sinee  paid  theratas 
made  in  conformity  with  soch  list. 

3.  Between  the  6th  April  1876  and  the  6th 
April  1877  a  certain  length  of  new  mains  bad 
been  laid  by  the  company. 

4.  Between  the  6th  April  1876  and  the  6di 
April  1877  a  number  of  new  heasas  had  besa 
built,  many  of  which  had,  in  that  interval,  beoa 
connected  by  means  of  service  pipes  with  mains  in 
existence  prior  to  tbe  6th  April  1876. 

5.  The  service  pipes  from  the  muna  to  the 
honses  belong  to  the  owners  or  ooenpiars  of  tha 
houses. 

6.  All  houses  in  the  parish  of  Islingten  am 
snpplied  with  water  by  the  New  Biver  CkKnpaiqr. 
which  is  empowered  by  Act  of  Parliaaent  to 
chargs  the  oocapiers  at  the  rate  of  42.  per  ceat 
upon  tha  annual  valne  of  the  reepeotive  hooaea. 

7.  A  large  number  of  new  hoasea  are  bniU 
and  connected  with  the  mains  every  year  within 
the  said  parish. 

8.  In  Feb.  1877  the  overseen  of  the  parish 
made,  porsuaat  to  sect.  47  of  the  said  Act  <x  Par- 
liament, a  provisional  valuation  list  containing 
the  gross  and  rateable  value  of  the  oooipany's 
property  as  increased  in  valne,  being  ^2501 
gross  and  20,7001.  rateable. 

9.  The  company  in  doa  course  objected  to 
snob  provisional  valuation  list,  but  the  aaseaamant 
committee  confirmed  it. 

10.  On  the  31st  May  1877,  the  supplemental 
valuation  list  now  in  dispute  was  made  and  depa* 
sited  by  the  overseers  pursuant  to  sect.  46  of  tha 
said  Act,  and  in  it  was  embodied  the  provisional 
valuation  list  referred  to. 

11.  The  company  also  dnly  objeoted  to  the 
supplemental  valuation  list,  which  objeotion  was 
however  disallowed,  and  the  list  finally  approMd 
by  the  assessment  committee. 

13.  The  figpires  of  the  siwplemental  valnatian 
list  show  an  increase  of  7501.  upon  the  groaa,  and 
of  7002.  upon  the  rateable  valua 

14.  A  portion  of  this  inoreaae,  via.,  1122. 
g^sB,  and  1002.  rateable  value,  relatea  to  the 
rating  of  the  land  occupied  by  the  hew  mains,  and 
is  not  now  in  dispate. 

15.  The  remainder  represnuta  the  inoreased 
value  of  the  water  mains,  pipes,  and  reservoirs 
derived  from  the  connection  of  che  nudna  existing 
prior  to  the  6th  April  1876  with  hoasea  built 
oetween  the  6ch  April  1376  and  the  6th  April 
1877. 

16.  It  was  arranged  between  the  parties  that 
tbe  General  Assessment  Sessions  should  not  be 
asked  to  settle  the  amount  of  the  asaeaamsat  to 


Digitized  by 


Google 


Ibj  S,  18T9.7 


THE  LAW  TIMES. 


[Vol.  XL.,  N.a.-S2S 


Q.B.  DiT.]    NE\r  BivBB  Oompakt  (apps.)  v.  IsLnrGTOir  Assessukkt  Coumitt&b  (reaps.).    [Q.B.  Dir. 


be  entered  in  the  snpplemental  valnation  list,  bat 
■imply  to  determine  the  baais  upon  whioh  each 
amount  ahoold  be  oaloaiated,  aa  the  parties  would 
bare  no  diffioalty  after  the  decision  oi  the  qnestion 
of  W  in  agreeing  to  the  amonnt  l&ereof. 

17.  Tbe  company  contend  that  th^  are  not 
liable  to  hanre  their  aaBeewtnent  increaaed  by  reason 
of  the  increase  of  their  ^^roes  receipts  in  the  pMish 
arising  firam  the  additional  water  rentals  derived 
from  connections  of  new  hooses  with  mains  which 
were  in  existence  prior  to  the  year  whioh  the  sap- 
plamental  list  of  1877  was  made  to  cover,  and 
that  the  mains  being  in  existence  before  the  'ith 
Afol  1876,  the  assessment  of  the  company  conld 
not  be  inereasod  by  reason  of  suoh  mains  being 
made  to  aapply  adduiooal  faoases  between  the  6ta 
i^  1876  and  tiie  €th  April  1877. 

Ig.  Xhe  assessment  committee  craitend  that 
the  Tsteable  hereditaments  of  the  eompany  had 
imdar  the  qiicamatanoee  mentioned  increaaed  in 
lalae  by  reaaon  of  the  mains  being  comieoted 
with  the  new  hoases  dnring  the  year  which  the 
■■ppliHwnwtal  Talnatioii  list  in  dispute  was  made 
to  oorer,  viz.:  from  the  6th  April  1876  to  the 
6di  Apnl  1877;  and  that  a  tenant  would  pay 
more  nr  the  company's  property  after  such  con- 
iwatkiBS  had  baen  made  than  before ;  and,  further, 
that  there  had  been  a  atmotaral  alteration  in  the 
property  dnring  the  said  year  ending  6th  April 
1877  by  tapping  the  mains  in  front  of  the  hoases 
for  the  pnrpose  of  connecting  the  pipes  from  the 
hoows  witn  tbe  mains;  that  there  was  both  an 
atteratioM  is  l^e  oompaoy's  property  and  an 
innrsaso  in  tbe  Talue  thereof  within  the  meaning 
of  not.  47,  and  that  the  increase  of  the  assessment 
ms  not  to  be  limited  to  tbe  Talue  of  the  new 
asins  p«t  ia  the  land  simoe  the  commencement  of 
thejrear  (6th  April  1876)  which  the  supplemental 
lilt  m  diq>ute  was  made  to  cover. 

Tie  Ckrart  uf  General  Assessment  Sessions  de- 
oded  in  favonr  of  tbe  company,  and  ordered  the 
■Mplemantal  Talnation  list  to  be  reduced  as 
■Mfoni  iBentioiied. 

Tbe  question  for  the  qjnnion  of  Hub  court  was 
wbother  tbe  increase  in  tbe  valae  of  the  com- 
psqr's  pnoparty  by  reason  of  tbe  increase  in  the 
giMe  ieoeq>ta  derived  from  the  new  oonaeotions 
■UBtinisd  in  paragrajA  4  is  such  an  increase  as 
is  within  tbe  meaning  of  sections  46  and  47  of  the 
laidAot. 

If  the  oomi  shall  aanrer  this  question  in  the 
sArmative^  then  tiie  order  of  sessions  is  to  be 
qmshed  and  tbe  supplemental  valuation  list  to 
remain  aa  originally  approved  by  the  assessment 
commiltee  or  to  be  altrnd  as  agraed  between  the 
parties. 

If  the  oonrt  shall  answer  this  question  in  the 
negative,  then  tbe  order  ot  sessions  is  to  be 
eouftrued. 

By  tiie  Valuation  (Metropolis)  Act  1869  (82  & 
88Tioto.e7),s.43: 

THie  vahiatioii  list  as  approred  hj  the  anessment 
committee,  and  if  altered  on  any  appeal  nnder  this  Aot  to 
f*j  aMiiniis  or  a  mpeiioT  earn,  as  is  altered,  shall  awne 
^  hteast  the  begmninir  of  the  year  (oomiiienoiiig  OD  the 
Wk  ifiiO  imrnmninnr  that  in  wmoh  it  is  made,  and  shall 
lut  lor  five  yean,  sobject  to  way  alterationa  {hat  may  be 
>wde  by  any  anpplemental  or  provisional  list  as  herein- 
■ftar  manlioned. 

By  sect.  45: 

The  valnatian  liat  for  the  time  being  in  foroe  shall  be 
oeemed  to  have  been  duly  made  in  accordance  with  this 
Act  and  the  Acts  incorporated  herewith,  and  shaU  for 


all  or  any  of  the  pnrposes  in  this  aeotion  mentuMsd 
(amongst  them,  for  all  rates  made  in  the  metropolis  on 
the  basis  of  valne)  be  oonolnsive  evidenoe  of  i&  grata 
value  and  of  the  ratmble  value  of  the  several  heredita- 
ments included  therein,  and  of  the  fact  that  all  hese- 
ditameots  required  to  be  inserted  therein  have  been  aa 
inserted. 

By  sect.  46: 

Evmy  valuation  list  shall  be  revised  in  manner  diraeted 
by  thia  Act,  and  aucb  revision  in  every  period  of  five 
years  (the  first  of  such  periods  borinninc  with  the  6t]i 
April  1871)  shaU  be  condnoted  as  follows : 

1.  In  each  of  the  first  four  years  of  snoh  period,  a 
supplemental  list  shall,  if  neoessaiy,  be  made  out,  in  the 
same  form  as  the  valuation  list,  and  shall  show  all  tfaa 
aitetationB  which  have  taken  place  dnrinir  ^^  preceding 
twelve  months  in  any  of  the  matters  stated  in  uie  valua- 
tion list,  bat  shall  contain  only  the  hereditaments  afleoted 
by  such  alterations.    .    .    . 

4.  A  supplemental  list  and  a  new  valuation  list  shaO 
oome  into  foroe  at  the  beginning  el  tilie  year  succaedioi; 
that  in  which  they  are  lespeoBvsIy  made,  in  the  same 
manner  and  snbjeot  to  the  same  oonditions  as  the  valaa- 
tion  list  mode  in  the  first  year  after  the  passing  of  thia 
Aot. 

5.  In  each  of  the  last  foor  yearn  of  such  period  Urn 
valuation  list  which  was  in  foroe  on  tbe  day  before  tha 
oammenoement  ot  each  anoh  year,  tMSthar  with  and  ■■ 
altered  by  the  supplemental  list,  if^asr,  whieh  ODmas 
into  force  at  tbe  oommenoement  of  such  year,  shall  be 
tiie  valuation  list  whieh  is  in  foroe  doting  that  year. 

By8eot47: 

If  in  the  oonrae  of  any  year  the  value  of  any  hssedita- 
ment  is  increased  b^  the  addition  thereto  or  erection 
thereon  of  any  building,  or  is  from  any  cause  increased 
or  reduced  in  vslne,  tM  -foUowing  proriitoiia  shall  bore 
effeot  i 

1.  The  overseers  of  the  paridi  in  whioh  voA  hassdita 
ment  is  situate  may,  and  on  the  written  requisition  of  tha 
assessment  committee,  or  of  any  ratepayer  of  the  union, 
or  of  the  snrveyor  of  tasesfor  An  distnot,  shall  ami  to 
the  assessment  committee  a  provisional  list  coataiaiag 
the  gRMB  and  rateable  valne,  as-ao  iasnaisd  or  redneed, 
of  soeh  hereditament.    ... 

8.  A  provisional  list,  agned  as  aforesaid,  shall  have 
operation  from  the  date  of  the  service  by  the  derk  of  tha 
assessment  committee  of  a  eopy  of  the  list  and  notice  on 
the  oocupier,  and  shall  continue  in  f  one  until  the  first 
list  (snpnlemental  or  other)  whioh  is  subsequently  mode, 
comes  into  foroe. 

10.  A  provisional  list  during  the  time  that  it  is  in 
force  shall  be  deemed  to  form  part  of  the  valuation  list 
for  the  time  being  in  force,  and  shall  (so  for  as  is  neeea- 
sory)  be  substitated  for  so  mnoh  of  that  valuation  list  aa 
rdates  to  tbe  eame  hereditament,  and  every  rate  and  tax 
in  respect  of  which  the  valnation  list  is  conclusive,  which 
ore  respeotively  made  or  charged  after  the  provisional 
list  comes  into  foroe,  and  the  proportion  ot  the  ouneut 
rate  charged  as  before  provided  in  this  section,  shall  b« 
levied  aoeordingly. 

A.  WilU,  Q.C.  and  Olerk,  for  the  rsspondenta, 
the  Assessment  Uommittee,  were  stopped  by  iihe 
Court. 

Webstar,  Q.O.  and  BiutM  Qr^JUke,  for  the  ap- 
pellants, the  New  Biver  Company. — ^Tbe  vainer 
at  the  oommenoement  of  each  qninqnennial  period 
ought  to  take  into  consideration  the  probable 
inorec»e  of  value  dariuK  the  period  in  thosn  here- 
ditaments whioh  contmne  without  alteration. 
We  do  not  dispute  the  increase  upon  the  new 
mains ;  but  the  connection  ot  service  pipes  to  the 
old  mains  is  not  "  an  addition  thereto  or  ereotioa 
thereon  of  any  building  "  in  the  words  of  sect.  47« 
which  justifies  an  increase  in  a  provisional  or  sup- 
plemental valuation  list.  The  whole  object  of  a 
qninqnennial  valaation  list  will  be  lost  if  every 
alteration  in  the  value  of  analtered  hereditaments 
is  to  affect  the  rateable  value ;  and  the  incon- 
venience in  arriving  at  the  probable  rent  of  tha 
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lirpothetical  tenant  mnnt  be  greatly  increased 
thereby. 

CocKBUBir,  C.J.  —  We  need  not  trouble  Mr. 
Vf\l\B  again.  Mr.  Webster  has  given  ns  a  very 
iDgeniouB  argament,  and  has  pointed  oat  the  in- 
conveniences of  a  plain  constrnction  of  the  statute. 
We  cannot,  however,  provide  for  the  oonseqnences 
of  tbe  manifest  aim  of  the  Legislatare,  and  cannot 
avoid  the  effect  of  the  words  which  have  been 
used.  The  provision  is  clear;  the  supplemental 
list  is  to  be  made  to  "show  all  the  alterations 
which  have  taken  place  during  the  preceding 
twelvemonths  in  any  of  tbe  matters  stated  in  the 
valuation  list;"  it  is,  indeed,  more  intelligible 
than  such  provisions  always  are.  It  must  be 
intended  that  injustice  should  be  remedied,  if  by 
extraordinary  or  unlooked-for  ciitmmstances  any 
great  addition  or  redaction  of  value  may  take 
place.  Not,  perhaps,  that  every  minute  detail 
need  be  considered  when  the  question  of  retaining 
or  alterine  the  valuation  is  to  be  determined ;  but 
if  there  be  a  snbstantial  change  in  the  valae  of  a 
hereditament,  snoh  as  there  is  found  here  to  be  the 
case  with  respect  to  these  mains,  then  effect  must 
be  given  to  it  in  the  valaation  for  the  remainder  of 
the  period.  There  is  but  one  interpretation  for 
the  words  of  the  46th  section;  and  the  47th 
merely  affords  a  means  by  which  the  46th  is  to 
be  carried  out. 

MxLLOB,  J. — I  am  of  the  same  opinion.  I  can 
onl^  give  the  46th  section  the  interpretation 
which  my  Lord  applies  to  it.  There  is  no  other 
posaible  meaning  to  the  words. 

Judgment  for  retpondentt. 

Solicitors  for  the  appellants,  Thompson  and 
Vehenham. 

Solicitor  for  the  respondents,  John  LayUm. 


EXCHEQUEB  DIVISIQlSr. 

Mardi  28  and  April  1. 

(Before  Kbllt,  C.B.  and  Hawkins,  J.) 

CooFZR  V.  The  London,  Bbighton,  and  South 

Coast  Bailwat  Cohfant.  (a) 

AFFBAL  FBOU  INnBIOK  COUB.T. 

SaUteay  company — Season  ticket — Conditions  on 
purchase  of—i)eposit — Non-return  of  ticket  on 
expiry — Bea^onabletime — Forfeiture  of  deposit — 
Condition  precedent  to  return  of  deposit  — 
"Penalty  or  liquidated  damages  "  —  Construe- 
tion  of  contract. 

Where,  on  the  purchase  of  a  season  ticket  on  a  line 
of  railway,  the  purchaser,  in  addition  to  the  sum 
paid  by  him  for  the  ticket,  deposits  with  the  rail- 
tcay  company  a  sum  of  10s.,  and  agrees  to  and 
signs  several  conditions,  amongst  which  are  the 
following,  vix.,  that  "  the  ticket  is  to  be  considered 
as  the  property  of  the  company,  to  be  delivered  up 
on  the  day  after  expiry  or  on  forfeiture,"  and  also 
thai  "  the  ticket  and  all  benefit  and  advantage 
thereof,  including  the  deposit,  shall  be  absolutely 
forfeited  to  the  company  if  it  shall  be  lost,  or  in 
case  of  any  breach  of  any  of  the  above  condi- 
tions," the  observance  and  fulfilment  by  the  pur- 
chaser of  each  and  every  one  of  the  conditions  is 
a  condition  precedent  to  his  right  to  a  return  of 
the  deposit  on  the  expiry  of  the  ticket ;  and  there- 
fore,ifhefails  to  return  the  ticket "  on  the  day  after 
(a)  Seported  bj  HsnT  Liigh,  Eiq.,  BarTi(tcr«t-I«w. 


its  expiry,"  the  company  cure  entitled  to  retain  fhs 
deposit  a«  forfeited ;  and  although  lie  returns  the 
ticket  a  few  days  afterwards,  cutd  no  damage 
be  shown  to  Juwe  accrued  to  the  company  through 
the  delay  tn  returning  it,  he  cannot  maintain  an 
action  against  them  for  the  recovery  of  the  deposit, 
which  is  to  be  treated  as  liquidated  damages  and 
not  as  a  penalty. 
8o  liM  by  the  Exchequer  Division  {Kelly,  C.B.  a»i 
Hawkins,  J.)  in  (hu  ease. 

Case  on  appeal. 

1.  This  was  an  action  which  was  oommenoed  in 
the  City  of  London  Court  to  reooTW  the  sum  of 
10a.  deposited  by  the  plaintiff  with  the  defendants 
under  the  circumstances  hereinafter  mentioned. 

2.  On  or  about  the  80th  Sept.  1876  the  plain- 
tiff applied  at  the  season-ticket  office  of  the 
defendants  for  one  of  their  season  tickets,  to 
entitle  him  to  travel  for  one  month  to  and  fro 
between  London  and  Brighton.  He  thereopon 
signed  a  memorandum  agreeing,  as  the  holder  of 
his  then  present  or  any  future  main  line  season 
ticket,  to  abide  by  and  conform  to  the  followiog 
conditions : 

Conditions  npon  which  main  line  season  iieketian 
issned  and  aooepted. 

1.  That  it  is  to  be  naed  Bnbjeotto  and  in  oonfonni^ 
with  the  oompan^'B  bye-laws,  rules,  regrnlationi,  uH 
time  tables  from  tune  to  tuns  in  force. 

2.  That  it  is  available  only  at  and  between  the  two 
Btationa  named  thereon,  including  intermediate  statioaa, 
but  no  others. 

3.  That  it  is  not  to  be  transferred  to  or  naed  by  any 
person  other  than  the  person  named  tiiereon,  and  iriu) 
has  msned  theae  oonditiona. 

4.  That  on  every  demand  it  is  to  be  shown  to  any 
ofScer  or  servant  of  the  oompany,  and  that  it  is  to  m 
considered  as  the  property  of  theoompanv,  to  bedehverad 
np  at  the  aaoretaiy'a  office  on  the  day  aner  expiry,  cros 
forfeiture. 

5.  That  the  company  are  not  to  be  liable  for  any 
stoppage,  hindrance,  or  dela^,  in  respect  to  the  ataitisg, 
apeed,  or  arrival  of  the  tram,  whether  arising  from  agj 
accident,  negligence,  or  other  oanae. 

6.  That  tibe  ticket  and  all  benefit  and  advantMis 
thereof,  including  the  deposit,  shall  be  absolutely  foif trod 
to  the  oompany  if  it  ahaU  be  lost,  or  in  case  of  any  breadi 
of  any  of  the  above  oonditiona. 

7.  If  the  holder  wishes  to  perform  anv  other  jomney 
than  that  for  which  the  ticket  is  avwable,  he  most 
before  starling,  pay  the  excess  or  other  proper  fare,  aad 
take  atioket  as  an  ordinary  passenger  ;  faiung  iriiioh bs 
mnst  pay  the  full  fare  from  tiie  point  of  atarting. 

3.  The  plaintiff  at  the  same  time  paid  to  the 
defendants  the  usual  ohatge  for  the  said  seasoa 
ticket,  and  also  the  usoal  deposit  of  10s.  thereon. 

4.  The  season  ticket  applied  for  by  the  phuntiS 
was  then  filled  up  and  handed  to  him  by  the 
defendants.  On  the  back  thereof  was  indorsed 
a  copy  of  the  aforesaid  conditions,  with  the  words 
"  I  agree  to  the  above,"  signed  by  the  plaintiff. 

At  the  foot  of  the  said  indorsement,  below  the 
plaintiff's  signature,  there  is  also  the  following 
note  oa  the  said  ticket : 

In  the  event  of  this  ticket  bein^  lost,  a  reward  of  10'- 
will  be  given  to  any  person  who  bnngs  it  to  the  Searataiy. 
London  Bridge  Station. 

5.  At  the  expiration  of  the  month  for  which  the 
said  season  ticket  was  available,  the  plaintiff  re- 
turned the  same  to  the  defendants,  and  upon  the 
same  conditions  obtained  from  the  defendants 
another  similar  season  ticket,  indorsed  and  signed 
as  before. 

6.  It  is  the  practice  of  the  defendants,  and,  as  s 
fact,  the  defendants,  on  or  about  the  24th  Nov. 
1876,  sent  by  post  to  the  plaintiff  a  printed  notio 
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reminiling  him  Uutt  the  time  for  using  the  said 
aeason  tii»et  would  expire  oa  a  day  therein  nien> 
tioned,  and  that,  if  he  did  not  wish  to  renew  it,  he 
onght  to  retam  it  immediately  upon  expiry,  in 
order  that  the  deposit  mi^ht  not  be  forfeited, 
•coording  to  the  oonditions  indorsed  thereon. 

7.  The  said  season  ticket  was  returned  to  the 
defendants,  as  stated  by  the  plaintiff, "  some  few 
dtji"  after  its  expiration,  the  plaintiff  at  the 
mine  time  requesting  the  retorn  of  the  10«. 
deposic,  which  was  refased  by  the  defendants  on 
&a  groond  that  the  ticket  was  not  returned  on 
the  "  day  after  expiry,"  as  required  by  the  oon> 
ditions. 

The  Court  found  as  a  £ict  that  the  said  ticket 
was  retomed  within  a  reasonable  time  in  that 
behalf. 

8.  The  action  was  tried  on  the  15th  Oct  1878 
vbes  the  Court  gave  iudgment  for  the  plaintiff, 
but,  at  the  request  of  the  defendants,  gave  them 
kave  to  appeal. 

9.  The  question  for  the  Divisional  Court  is 
whether  or  not  nnder  the  circa  mstances  aforesaid 
the  plaintiff  is  entitled  to  reoorer. 

Jeune  (with  him  was  B.  L.  3£o$elm)  for  the 
defendants,  the  appellant  company. — ^I'he  whole 
qnestion  is,  what  was  the  contract  between  the 
parties  ?  This  is  not  a  bye-law,  nor  is  it  a  contract 
nnder  sect.  7  of  the  Railway  and  Canal  Traffic  Act 
1854  17  &  18  Viot.  c.  31,  and  therefore  the 
question  of  reasonableness  does  not  arise. 
This  is  not  a  case  of  a  penalty,  but  an  action 
to  recover  a  deposit,  which  means  that  it  is 
a  case  of  liquidated  damages.  Hinton  v.  8parke$ 
(17  L.  T.  Eep.  N.  S.  600 ;  L.  Eep.  3  C.  P. 
Ill;  37  L.  J.  81,  C.  P.)  is  an  authority  in 
&Toar  of  the  defendants  on  that  point.  In  oases 
of  penalties  equity  no  doubt  grants  relief  under 
certain  circumstaiioes,  but  this  is  not  a  case  of 
that  kind.  [Kawkinb,  J. — I  have  never  been  able 
to  see  why  persons  should  not  be  allowed  to  make 
tbdr  own  contracts  and  be  hound  by  them.  Your 
point  is,  that  if  a  man  contracts  to  do  a  certain 
thing,  he  must  do  it  if  he  pwsibly  can  P]  That  is  so ; 
the  plaintiff  here  entered  into  a  certain  contract, 
sod  oe  is  bound  by  it. 

4"dar«on  (with  whom  was  Bremner)  for  the 
plaintiff,  respondent,  eontra,  contended  that  this 
was  a  penalty  and  not  liquidated  damages.  The 
deCsndants  (the  company)  might  have  a  counter- 
<!laim  for  any  damages  that  they  could  show  they 
had  actually  sostauMd  by  reason  of  the  non-return 
'Cf  (he  ticket  at  the  appointed  time,  bat  the^  were 
not  entitled  to  anything  more.  The  distmction 
between  a  "  penalty  "  and  "  liquidated  damages  " 
in  acch  a  case,  and  the  equitable  doctrine  of  relief 
against  a  "  penalty  "  to  secure  the  due  perform- 
uce  of  a  contract,  are  well  stated  in  2  Story's 
Equity  Jurispmdenoe,  12th  edit.,  sects.  1314, 
1315, and  1316.  In  sect.  1316  it  is  said:  "The 
tne  foundation  of  the  relief  in  all  these  cases  is 
ibat,  as  the  penalty  is  designed  as  a  mere 
Mcurity,  if  the  partv  obtains  his  money  or  bis 
damages,  he  gets  all  that  he  expects,  and  all  that 
in  jostice  he  is  entitled  to.  .  .  .  In  reason,  in 
•  «oa8deDoe,and  in  natural  equity  there  is  no  ground 
to  say,  because  a  man  has  stipulated  for  a  penalty 
u  case  of  his  omission  to  do  a  particular  act  (the 
Kal  object  of  the  parties  being  the  performance 
d  the  act],  that  if  ne  omits  to  do  the  set  be  shall 
aaSer  an  oiormons  loss  wholly  disproportionate 


to  the  injary  to  the  other  party."  lu  the  present 
case  the  10«.  is  a  penalty.  It  is  to  be  retained 
upon  the  breach  of  any  one  oE  the  several  condi* 
tioas,  including  the  oye-laws.  The  cases  are 
overwhelmingly  strong  to  show  that  this  is  to  be 
looked  upon  as  a  penalty  and  not  as  liquidated 
damages.  BelU  v.  Bureh  (4  H.  &  N.  506 ;  28 
L.  J.  267,  Ex.)  is  a  strong  authority  in  favour 
of  the  plaintiff.  In  the  Dageuham  {Tham9$) 
Dock  Company,  Ex  parte  Sulse  (L.  Bep.  8  Ch. 
App.  1022;  43  L.  J.  261,  Chan.)  there  was 
a  deposit  of  2000L.  which  was  to  be  for- 
feited if  2000L  more  were  not  paid  on  ■ 
certain  day,  which  was  not  paid,  and  the  Court 
of  Appeal  (James  and  Mellisb,  L.JJ.)  held 
that  this  was  a  mere  device  for  the  recovery  of  a 
penalty,  and  that  the  dock  company  were  entitled 
to  be  relieved  on  payment  of  tae  unpaid  balance 
and  interest.  [Hawkins,  J.— The  present  is  an 
action  to  recover  back  the  whole  of  the  10«. 
deposited,  and  not  a  suit  in  equity  for  relief.]  This 
court  is  now  a  court  of  equity,  as  well  as  of  law, 
and  so,  therefore,  the  case  of  the  Deujeiikatn  Dock 
Company  is  applicable.  In  Ex  parte  Capper, 
Be  Newman  (35  L.  T.  Bep.  N.  S.  710 ;  L.  Bep. 
4  Ch.  Div.  724;  46  L.  J.  57,  Bank.),  again  a 
penalty  of  lOi.  per  week  for  default  in  not  com- 
pleting the  work  by  a  certain  date  was  held  to  be 
a  peniuty  which  equity  would  relieve  a^inst.  That 
was  precisely  the  present  case.  [Hawxins,  J. — 
If  persons  are  not  at  liberty  to  enter  into  such  a 
contract  as  the  present,  the  argument  is  intelli- 
gible ;  but  if  they  are,  I  cannot  understand  it.  The 
company  say  they  ought  not  to  be  called  on  to 
prove  damage.  They  may  not  be  able  to  do  so. 
The  object  in  getting  back  the  ticket  is  to  pre- 
vent fraud.]  £  submit  that  I  am  entitled  to 
assnme  that  the  company  have  not  sustained 
sixpennyworth  of  dainage  by  the  non-return 
of  the  ticket  on  the  day,  and  it  would  be 
highly  inequitable  and  unrighteous  for  them  to 
retain  the  10«.,  and  the  court,  as  a  court  of  equity, 
will  relieve  the  respondent.  HinUm  v.  8parke$ 
{iibi  tup.),  which  was  decided  before  the  Jadioatat« 
Acts,  and  when  the  ooort  was  limited  to  the  provi- 
sions of  8  &  9  WilL  3.  o.  11,  as  to  the  rdief  in  suoh 
cases,  was  relied  on  bv  the  defendants  as  deoiding 
that  in  the  case  of  a  deposit  the  question  whether 
"  penalty  "  or  "  liquidated  daine^es"  did  not 
anse;  but  that  is  an  erroneous  view,  and  the 
Dagenham  Dock  case  is  directly  to  the  contruy. 
Farther,  the  deliveiy  up  of  the  ticket  on 
the  particular  day  was  not  a  condition  pre- 
cedent to  recovering  the  deposit.  In  Wociye 
V.  Home  (36  L.  T.  Bep.  N.  S.  705;  L.  Bep. 
2  Q.  B.  Div.  355;  46  L.  J.  534,  Q.  B.)  the  plaintiff 
purchased  goods  at  an  auction  by  the  oonditions  of 
which  his  deposit  was  to  be  forfeited  in  case  the  lot 
was  not  cleared  away  within  three  days,  which 
the  plaintiff  failed  to  do,  and  the  defeadsnts,  the 
auctioneers,  refased  to  return  the  depbsit,  and  in 
an  action  to  recover  damages  for  non-delivery  of 
the  goods  it  was  held  that  this  stipuLation  was  not 
a  condition  precedent  to  plaintitc's  right  to  claim 
delivery,  on  the  ground  that  it  did  not  go  to  the 
root  of  the  consideration.  That  is  a  stronger 
case  against  me  than  the  present  case,  for  there 
the  deposit  was  a  port  of  the  consideration,  whereas 
here  it  was  wholly  collateral,  and  to  secure  the 
performance  of  a  collateral  act,  and  had  nothing 
to  do  with  the  carriage  of  the  plaintiff  to  and  from 
Brighton,  which  was  the  main  object  of  tiieoontraot. 
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In  Bettiui  ▼.  Oye  (84  L.  T.  Bep.  N.  S.  216 ;  * 
L.  Bep.  1  Q.  B.  Div.  183 ;  46  L.  J.  209,  Q.  B.,  C.  P. 
&  Ex.),  the  distinction  between  a  condition  pre- 
•edent  and  »  mere  collateral  act  which  can  be 
oompensated  for  in  dama^  is  clearly  drawn,  and 
the  preannt  condition  is  jnst  one  of  the  oases  pnt 
by  Blaokbom,  J.  in  bis  judgment  there,  as  not 
goin^  to  the  root  of  the  oontraot.  Where  time  is 
of  the  essence  of  the  oontraot,  it  goes  to  the  whole 
of  the  oonBideration,  and  there  no  damage  need 
be  proved.  Bat  that  is  not  the  case  here.  Lastly, 
the  conrt  will,  on  an  eqnitable  Tiew  of  the  mattw, 
■trike  oat  from  the  fourth  condition  the  words 
**  on  the  day  after  the  expiry  thereof,"  and  sub- 
stxtate  for  them  the  words  "within  a  reasonable 
time  after  the  expiry  thereof,"  within  which  reason- 
able time  the  coui  below  foand  that  the  ticket 
was  delivered  np. 

Jmme  in  reply. — ^The  plaintiff  is  in  tmth  en- 
deavouring  to  make  this  a  strange  sort  of  bill  in 
equity.  It  is  onlv  in  a  few  specified  cases  tliat 
eqni^  gives  relief;  for  instance,  it  will  relieve 
in  a  case  of  forfeiture  on  a  breach  of  covenant  to 
pay  rent,  bat  not  cm  a  breach  of  covenant  to 
repair;  and  thwe  is  not  a  particle  of  aatbcrity 
that  it  woald  relieve  against  the  forfeiture  of  the 
deposit  in  the  present  case.  All  the  courts, 
both  of  law  and  equity,  hold  that  where  a  dqrasit 
is  made  the  parties  are  presumed  to  have  in> 
tended  what  they  ag^reed  to.  This  is  a  case 
of  liquidated  damages,  and  if  so,  it  is  not 
one  for  equitable  rebef.  The  case  of  the  Do^en- 
ham  Dock  Oompam^  does  not  apply,  for  there  the 
aid  of  a  court  of  equity  was  sought,  but  here 
that  is  not  the  case.  iTor  has  the  question  <k 
"condition  precedent"  any  application.  Here  is 
a  specified  agreement  that  if  a  certain  thing  is  not 
done  the  deposit  shall  be  forfeited.  Woolfe  v. 
Home  {vbi  «up.)  is  not  in  point.  The  parohaser's 
right  to  the  eoods  there  was  an  absolute  one, 
which  was  hdd  not  to  be  destroyed  by  his  not 
having  sent  for  them  on  the  Saturday  instead 
of  the  Monday  following.  The  company's  case 
here  rests  on  Hinton  v.  BparJce$  {uhi  lup.);  on 
Leav.  WhUakor  (27  L.  T.  Bep.  N.  8.  676 ;  L.  Bep. 
8  0.  P.  270) ;  a  more  recent  and  even  stronger 
case  in  their  favour  than  Hinion  v.  5parJbes ;  and 
on  The  London  Tramway t  Company  {Limited)  v. 
BaOev  (87  L.  T.  Bep.  N.  S.  499 ;  L.  Bep.  2  Q.  B. 
Div.  217;  47  L.  J.  3,  M.  C),  a  case  subsequent  to 
tiie  Judicature  Acts,  and  also  a  "  hard  "  case,  and 
yet  it  was  there  held  that  the  defendant,  having 
entered  into  an  agreement  by  which  the  company 
in  the  event  which  had  happened  might  retain  the 
deposit  money  paid  by  him,  was  bound  by  the 
terms  of  his  oontraot.  The  plaintiff  here,  in  fact, 
is  attempting  to  get  bade  a  sum  of  money  which 
he  agreed  should  only  be  returned  to  him  on  the 
happening  of  an  event,  which  event  has  not 
happened. 

KxLLj,  C.B. — The  contract  is  this  case  is  really 
very  plain  and  clear.  The  plaintiff,  it  seems,  pur- 
chased of  the  defendants  a  monthly  season  ticket 
fbr  travelling  over  their  line  between  London  and 
Brighton,  and  at  the  time  of  the  purchase  he 
deposited  with  the  company,  over  and  above  the 
price  he  paid  for  the  ticket,  the  sum  of  10(.,  a  very 
small  sum,  and  one  in  respect  of  which  we  can 
hardly  imngine  the  interposition  of  a  court  of  equity 
being  required  to  settle  the  question  whether  or 
not  the  plaintiff  is  entitled  to  recover  it  back, 
and  whether  it  is  to  be   treated  as   liquidated 


damages  or  a  penalty.    At  the  time  of  the  pn- 
diaae  of  the  ticket  and  the  deposit  of  tiie  lOi.  tfat 
plaintiff    entered  into  the  following  sgreement, 
Vint  of  all,  the  ticket  was  to  be  "  subject  to  lad 
in  conformity  with  the  company's  bye-urn,  ^li•^ 
regulations,  and  time-tables  ; "  then  it  wsi  to  h 
available   only  at  and  between  the  two  named 
stations,    including    intermediate    ones,  bat  no 
other,  and  it  was  not  to  be  transferred  to  or  naed 
by  any  perEon  other  than  the  one  named  tbereoo 
vnio  had  signed  these  conditions.    Now,  stoppiif 
there  for  a  moment,  it  is  quite  dear  that,  it  tbi 
latter  stipnlation  be  broken  on  the  part  of  the 
ticket  holder,  great  frauds  may  be  practised  opoD 
the  company.     If,  for  example,  a  person  be  m 
minded  and  chooses,  tf  his  fooe  bo  not  well  known 
at  all  the  statians,  to  lend  his  ticket  to  a  fneai, 
the  company  is  defrauded  of  the  fare  for  the 
joumey  over  so  mndi  of  the  line,  from  the  one 
station  to  the  other,  as  the  person  so  naog  tb 
ticket  may  choose  to  pass.    'Then  the  agraemeat 
oontinnes,  that  "  at  every  demand  the  ticket  ii  to 
be  shown  to  any  offioar  or  servant  of  thesiM- 
pany ; "  and  then  comes  the  part  cl  the  agreeouit 
which  is  in  question  in  the  present  case,  "  andtiat 
it  is  to  be  considered   as   the  pn^rty  of  tb 
company,  to  be   delivered  up  at  tiie  aeoretaiT'i 
office  on  the  day  after  expiiy  or   on  forfatoie." 
Now.  it  has  been  contended  by  the  learned  caaoHl 
on  the  part  of  the  plaintiff  that  we  are  to  stifts 
these  words  "  on  the  day  after  expiry  "  out  of  the 
clause,  and  to  substitute  for  or  to  add  to  them  tiis 
words   "within  a  reasonable  time  atterwuda.* 
But  what  is  a  reasonable  time,  and  who  ii  to 
determine  what  is  a  reasonable  time  P    It  maj  he 
reasonable  or  onreasonable,  according  to  41m  ctut 
of  the  non-delivery  of  the  ticket.    A  ticket  boldar 
may  lose  his  ticket  out  of  his  podcet,  and  then  he 
couldnot  deliver  it  npataU.  Theagreement  figrthar 
goes  on  to  say  that  ^  the  company  are  not  to  hs 
uable  far  any  stoppage,  hindrance,  or  delay,"  aid 
so  forth;  and  tt^o,  which  is  also  an  inuwilstf 
clause  in  the  present  case,  "  that  the  ticket  sad 
aQ  benefit  ana  advantages  thereof,  inclnding  the 
deposit,  shall  be  absolntdy  forfeited  to  the  eon- 
pany  if  it  shall  be  lost,  or  in  case  of  any  bnadi  i^ 
any  of  the  above  conditions/'    But,  ii  we  va  to 
strike  these  daasss  oat  altogether,  or  to  hddthgm 
to  be  void  or  not  binding  upon  the  parties,  let  as 
see  what  vroald  he  the  probable  ocoueqaenee  ia 
case  ths  tii&et  holder  were,  as  before  suggested 
to  lose  the  tidket  out  of  his  pocket.    There  is  ta 
indorsement  on  the  ticket  to  the  effect  that,  in  the 
event  of  the  ticket  being  lost,  a  reward  of  10*. 
will  be  given  by  the  company  to  anybody  bringmK 
it  to  the  secretary  at  the  London  Bridg^  statin; 
so   that,  if  the  losing  of  the  ticket  is  not  to 
amount  to  a  forfeitare  of  it,  and  oonseqnentif 
also  to  a  forfeiture  of  tiie  10*.  deposit,  the  ooot- 
pany  would  not  only  have  to  pay  10«.  to  the  finder 
of  tne  ticket,  but  would  be  liable,  in  an  setioa 
like  the  present  one,  to  pay  the  loss  over  agiin  to 
the  ticket    holder.      That   possible   oonsequeaw 
is,  I  think,  conclusive  as  to  the  oonstruetion  to  he 
pat  upon  this  contract,  and  as  to  the  neuusui^ 
under  which  the  court  is  placed  of  giving;  effeat 
to  every  word  and  letter  of  the  contract  Ittenlf 
as  it  is  here  expressed.  Then  there  comes  a  daoae 
as  to  the  holder's  desiring  to  perform  any  other 
joumey  on  the  line,  which  I  need  not  farther 
refer  to.    The  case  then  states  the  payment  by 
the  respondent  of  the  price  of  the  ticket  as  wsB 
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■•  «f  the  10*.  depcMit,  wherenpoa  the  ticket  was 
hmiei  to  him,  and  that  on  it«  back  was  indorsed 
^eoffj  of  the  afoiesaid  conditions  with  th  e  words 
"I agree  to  the'above,"  which  he  signed,  and  that 
bmcath  hia  aignatore  there  was  the  note  or 
■smanndatn  on  the  ticket  with  regard  to  its 
keiag  lost  and  found,  to  which  I  have  already 
irimted,  and  which,  I  think,  standing  alone,  is 
■riiciwit  to  decide  the  present  question.  We 
anoot  release  the  plaintiff  from  any  one  of  the 
itipalatiooB  to  which  he  has  here  agreed,  or  hold 
that  the  breach  of  any  one  of  tbem  will  not  inenr 
the  forfcitore  of  the  deposit,  without  holding  that 
eraiy  one  is  void;  it  would, in  fact,  go  tothe  avoid- 
■aee  of  the  entire  cantract.  For  I  need  hardly 
mj  that,  if  in  an  action  like  the  present  one  the 
sUatiS  is  to  be  entitled  to  set  np  the  eqnit^e 
•octrine  that  this  dopoait  is  to  be  treated  as  a 
peoalty  and  not  as  liquidated  damages,  and  the 
esut  is  to  hold  that  equity  would  interfere 
te  reliere  him  against  tne  forfeiture  d  this 
IBB  ti  10s.,  then,  if  that  be  bo  in  respect 
of  one  breach,  it  must  be  so  in  respect  of 
WKj  breach  throughoot  the  whole  of  the  oon>- 
tiMt;  as,  for  instance,  in  the  case  of  the  ticket 
being  lost,  and  the  finder  getting  10«.  firom 
the  company  for  finding  it,  or  in  the  case  of  its 
fcrfcitnie  by  the  holder's  lending  it  to  another 
pemoa,  who  uses  it  and  defrauds  the  company 
Aerebr,  ^  indeed  in  the  case  of  the  breach  ot  any 
other  of  the  several  conditions  or  stipalations  in 
tile  contract.  There  was  apparently  aoma  little 
£Scnlty  in  this,  that  the  statement  of  the  contract 
nferriogtotlte  September  purchase  of  the  season 
tioket  really  applies  to  the  October  or  Novem- 
ber purchase;  but  the  difScnltjr  is  removed  by 
tte  iiangraph  in  the  case,  which,  states  that, 
"at  the  expiration  of  the  month  for  which  the 
September  season  ticket  was  available,  the  plain- 
fiS  returned  the  same  to  the  defendant,  and  npon 
the  same  conditions  obtained  from  the  defendants 
another  simOar  season  ticket,  indorsed  and  signed 
M  Wore."  That  indndes,  I  apprehend,  the 
dejMsit  of  the  10s.,  and  the  signature  by  the 
pwuitiff  to  the  whole  of  the  conditions — the 
€Btiret;f ,  in  fact,  <A  the  contract.  If  that  be  so, 
the  plainti£f  is  in  this  dilemma :  if  he  seeks  to 
noover  that  10«.,  having  deposited  it  over  again, 
why  then  all  the  observations  which  I  have  made 
spply,  and  the  breach  of  any  one  of  the  conditions 
involves  a  forfeiture  of  the  10s.  If  be  did  not 
niMw  the  deposit,  then  there  is  nothing  for  him 
tsrseover.  Taking  it,  therefore,  to  be  that  this 
dipent  was  made,  we  come  to  the  simple  question, 
am  we  to  bold  this  contract  void  with  reference  to 
tke  forfeitore  of  the  10«.,  in  any  of  the  events 
which  have  occnrred  by  reason  of  the  breach  of 
the  contract  P  If  we  are  to  hold  it  as  to  one  we 
■nst  hold  it  as  to  all,  and  we  are  therefore  com- 
piled to  determine  whether  there  is  anything 
nfegal  or  void  in  a  contract  of  this  nature. 
JRb  pardiaaer  of  a  seaaan  ticket  can  possibly 
know  or  determine,  or  even  with  certainty 
speeoiate  upon,  the  mischievous  consequences 
which  may  result  to  a  great  company  like  this 
from  the  Dreach  of  any  one,  however  nnimpor- 
tMt  H  may  seem  to  be,  of  these  conditions. 
I  think,  therefore,  that  the  equitable  doclrine  as 
to  the  non-forfeiture  of  deposit  money  laid  down 
in  the  caaea  which  Mr.  Anderson  has  cited  to  us, 
where  equity  has  interposed  and  relieved  one  of 
the  two  parties  against  forfeiture,  has  really  no 


application  to  a  case  like  the  present.  Evecy 
case,  of  every  kind,  in  which  a  question  srises 
whether  a  court  of  equity  would  relieve  against  a 
forfeiture,  whether  it  be  in  the  very  common  case 
of  nonpayment  of  rent,  or  in  any  other  case,  must 
be  determined  upon  its  own  circumstances  ;  and, 
looking  to  the  parlaoalar  cinmmstances  of  this 
cas^  in  which  there  is  realh^  no  hardship  what* 
ever  upon  the  plaintiff,  but  m  which  there  would' 
be  the  greatest  hardship  and  the  greatest  perti 
t«  the  defendants  unless  the  contract  be  enfbroed 
and  strictly  performed,  I  have  no  heaieation  in 
saying  that  every  word  and  every  letter  of  the 
conditions  of  that  contract  should  be  strictly 
observed  by  the  plaintiff,  and  that,  not  having 
observed  tbem,  but  having  violated  them,  he  has 
incurred  the  forfeiture  of  the  10a,  and  therefore 
this  action  was  not  maintainable.  Judgment  wiD 
tjierefore  be  for  the  defendants,  the  appellant 
company,  reversing  the  decision  of  the  conrtr 
below. 

HAW3UNS,  J.— I  am  of  the  same  opinion,  and 
think  that  our  judgment  should  be  for  the  delen- 
dants  who  are  appealing;.  When  the  contract 
itself  which  was  entered  into  between  the  plaintiff 
and  the  defendants  is  oaiefnlly  looked  at,  it  seems 
to  me  to  make  it  perfectly  clear  that  the  plaintiff 
is  seeking  to  recover  back  the  snm  of  1G«.  whidh 
he  deposited  with  the  railway  company  at  the  time 
of  their  issuing  to  him  a  season  ticket  entitling 
him  to  travel  on  their  line  for  one  month,  and 
which  snm  he  deposited  subject  to  this  express 
stipulation,  that  it  should  be  returned  to  the  plain- 
tiff in  the  event  of  his  observing  and  fulfilling  all 
and  every  the  conditions  upon  which  the  ticket  was 
issued ;  and  the  observance  and  fulfilment  of  each 
and  every  of  those  oonditiona  is,  in  my  judgment, 
a  condition  precedent  to  his  right  to  bring  his 
action  to  recover  that  monoy.  Now  it  is  quite 
clear  that  one  of  the  oonditionB  upon  which  the 
ticket  was  issued  had  not  been  fidfilled,  because 
by  the  fourth  condition,  which  has  been  so 
oFten  referred  to,  it  appears  that  upon  every 
demand  the  ticket  is  to  be  shown  to  the 
company;  it  is  to  be  considered  to  be  the 
property  of  the  company,  and  this  condition 
makes  it  an  imperative  part  of  the  stipulation 
between  the  plaintiff  and  the  defendants  that  it 
should  be  "  delivered  np  at  the  secretaiy's  office 
on  the  day  after  expiry."  Mr.  Anderson  si^s 
that  we  are  to  read  that  fourth  condition  as  if 
those  words  "  on  the  day  after  expiry "  were 
not  in  it,  and  as  though  in  substitution  for 
them  the  words  "  within  a  reasonable  time  after 
the  expiration  of  the  ticket"  had  been  inserted 
there.  I  confess  I  can  see  no  ground  for  any 
such  reading  of  that  condition.  It  is  olear, 
therefore,  that  that  stipulation  has  not  been  ful- 
filled. Then  the  sixth  condition  says — and  this 
is  the  agreement  between  the  parties— that  "  the 
deposit  shall  be  absolutely  forfeited  to  the  com- 
pany in  case  of  the  breach  of  any  of  the  above 
conditions."  It  strikes  me  that  we  have  only  to 
read  these  words  to  see  that  what  I  stated  a 
minute  ago  is  correct,  viz.,  that  the  agreemeiat 
between  the  parties  was  that  the  10*.  should  not 
be  recovered  back  until  each  and  every  one  of  the 
stipulations  mentioned  in  these  conditions  had 
been  fulfilled.  We  are  not  concerned  here  to-day 
to  inquire  as  to  whether  it  was  a  reasonable  or 
an  unreasonable  stipulation  that  the  tioket  should 
be  delivered  np  on  the  day  after  that  on  which  it 


Digitized  by  VjV^VJV 


IC 


828~Tol.XI...N.8.] 


TEH  LA.W  TIMES. 


Ci(«rs,i87it 


Ex.  Div.] 


DiASDS  V.  GOLDBIOTH  iso  Wm. 


[Ex.Ihr. 


efxpired ;  bat  I  confess,  if  I  were  bonnd  to  fbrm  an 
opinion  upon  the  snbjeot,  I  should  come  to 
the  conolnsion  that  it  was  a  very  reasonable 
condition  to  impose  upon  those  to  whom  the 
company  gpranted  the  privflese  of  these 
season  tickets,  for  I  can  conceive  myself  that 
it  wonld  create  an  enormons  amount  of  in- 
convenience  to  the  company  if  such  a  stipulation 
were  not  made,  and  I  can  see  that  a  very  great 
danger,  at  all  events,  might  unae  of  old  season 
tickets  beinf;  fraudulently  used  if  the  company 
did  not  require  their  immediate  delivery  up  upon 
their  expiration.  However,  we  are  not  now  oon- 
oemed  to  inquire  more  into  that,  but,  were  we 
bound  to  do  so,  I  should  certainly  express  my 
opinion  that  the  stipulation  is  a  most  reasonable 
one.  My  judgment,  however,  is  based  entirely 
upon  the  terms  of  the  contract  between  the  par- 
ties, which  contract  stipulates  for  the  return  of  the 
deposit  only  upon  certain  oonditions  being  ful- 
filled, which  conditions  were  not  fulfilled.  Therefore 
I  think  that  our  judgment  ought  to  be  for  the 
company. 

JudgmetU  for   the  defendanh,  reverting   the 
deeUion  of  <Ae  court  bdow. 

Solicitor  for  the  plaintiff  (respondent),  T.  O. 
Susteia. 

Solidtors  tor  the  defendants  (appellants),  Norton, 
Bote,  Norton,  and  Brewer. 


Tweeday,  Jfordi  25. 

(Before  'Kxu.y,  C.B.  and  Hawkins,  J.) 

DsA&Ds  V.  GoLssHrrH  akd  Wifs.  (a) 

AFFEAL  FBOM  INTrSBIOR  COUKT. 

Turnpike  Act,  conetrueiion  of—"  Towm  " — Defini- 
tion of — Turnpike  gate  in  the  town — Exemption 
of  inhabitants  of  town  from  toU — QueiHon  of 
fact  for  the  determinaiion  of  the  magieiratee 
— Omission  to  demand  toll  for  forty  years — No 
right  to  exemption  estahUshed  thereby. 

A  Twrvpike  Act  passed  in  1815  provided  thai  "  no 
toll  should  he  demanded  or  taken  of  or  from  any 
of  the  inhabitants  nfthe  town  of  8.  at  any  ioU 
gate  or  toll  bar  to  be  erected  in  the  said  town." 
In  1838  the  turnpike  trustees  removed  a  turnpike 
gate,  which  since  1815  had  stood  in  the  toum,  to  a 
site  without  the  town,  and  1200  yards  distant 
from  its  old  position.  At  that  time  and  for 
several  years  afterwards  there  was  not  any  house 
on  either  side  of  the  road  between  the  old  and  the 
new  site  of  the  gate ;  but  within  the  last  few 
years  som*  fifty  or  sixty  detached  or  semi-detached 
AOTwe«  had  been  built,  some  on  one  and  some  on 
the  other  side  of  the  road,  between  the  two  sites, 
hut  thehouses  were  not  contiguous  or  continuous, 
there  biing  arable  and  other  fields,  and  a  reser- 
voir, ^c,  intervening.  From  1838  until  June 
1878  the  inhabitants  of  the  ioicii  of  S.  had  been 
in  the  hahit  of  passing  through  the  gate  without 
paying  toU,  and  on  the  appellant,  an  inhabitant 
of  the  town,  driving  through  the  gate  in  Ang. 
1878,  toll  was  demanded  from  him  by  the  respon- 
dents, the  toll  collectors,  and  was  paid  under 
protest  by  the  appellant,  who  subsequently  laid  a 
complaint  before  the  magistrates  against  the 
respondents  for  unlarofully  demanding  and 
taking  toll  from  him  as  an  inhabitant  of  the 
toum  of  8. 

(a)  Sepoited  bj  Bust  Lxich,  £iq.,  Banl«tei4t-Law. 


The  magislraiet,  after  hearing  the  evidence  on  both 
tides  and  personaUy  intoeeling  the  loeus  in  quo, 
found,  as  a  fact,  that  "  there  wai  not  any  ectlec- 
tion  of  houses  ai  the  taid  toU  gate,  nor  a  con- 
tinuous series  of  houses  from  the  old  to  the  present 
tile  of  the  gate,  and  that  the  gate  did  not,  <U  the 
time  of  its  erection  or  of  the  complaint,  stand 
within  the  toum   of  8.,    and  they  aeeordingly 
dismitted  the  complaint ;  and  on  oppecd  therefrom 
it  was 
Held,  by  the  Exchequer  Division  (KMy,  C.B.  and 
Hawieint,  J.),  disnnssing  the  appeal,  thai  the 
question,  whether  within  a  town  or  not  within  a 
town  was  a  question  of  fact  for  the  determinaiion 
of  the  magistrates,    and  that   the    magistraUt 
having  found  thai  the  gate  was  not  xoUhin  (he 
town.  Me  court  were  not  at  liberty  to  go  behind 
that  finding,  but  must  treat  it  as  a  question  of 
fact  on  whidi  the  mttgittratet  had  jurtsdiction  to 
determine,  and  had  determined,  for  ihemielvst. 
But  the  Court  also  expressed  their  opinion  that,, 
having  regard  to  the  facts  of  the  ease,  thefindiitg 
of  the  magistrates  was  right  in  point  of  fad. 
Sdd,  also,  that  tlte  omission  of  the  trustees  to 
demand  toll  for  a  period  of  forty  years  ettah- 
lished  no  right  in  the  public  to  exemption,  which- 
nothing  but  an  Act  of  Parliament  could  create  or 
sanction  ;  nor  had  the  trustees  any  right  or  power 
to  exempt  any  person,  or  class  of  persons,  from- 
payment    of    the   toU    except    those    expressly 
exempted  by  the  Act. 
Per  Hawkins,  J. :   Had  the  effect  of  the  building 
operations  been  such  as  to  br%ng  {he  toll  gate  with- 
in the  "  toum,"  though  Hwas  not  so  in  1838,  the 
appellant,  as  an  inhc^ltant  of  the  "  town,"  would 
MUM  been  entitled  to  exemption  from  toU,  on  the 
growid  that  at  the  time  the  exemption  was  daimed, 
the  gate  was  vnthin  the  "  town,    though  it  was  not 
at  the  <tma  of  Us  removaL     In  my  opinion  a 
"  town  "  growl  with  the  buHdingt,  and  wherever 
it  can  he  taid  Outt  the  latter  have  advanced  to 
tueh  on  extent  at  that  that  which  was  formerly 
without  is  now  within  the  "  town,"  the  exemption 
will  apply  to  tuck  newly  added  part  of  the  "  town." 
The  definition  of  a"  toum,"  given  by  ButteU  Qumey, 
Q.O.,  BeeordUr  of  London,  in  Beg.  v.  Cottle  (16 
Q.  B.  412  ;  20  L.  J.  162, 1£.  0.),  and  by  Alderton 
and  Parke,  BB.,  in  Elliott  v.  The  South  Devon 
Railway  Company  (2  Ex.  725 ;  17  L.  J.  262,  Ex.) 
approved  and  cu^ed  upon. 

Casb  stated  by  magistrates  for  the  opinion  of  the 
court,  at  the  request  of  the  appellant,  on  an  appeal 
by  him  from  their  decision  aismissing  his  com- 
pUunt  against  the  respondents  for  having  na- 
lawfully  demanded  and  taken  toll  from  him  st  a 
certain  turnpike  gate  under  the  circumstances  set 
forth  at  length  in  the  case,  of  which  the  following 
is  a  statement  of  so  much  as  is  material  for  the 
purpose  of  this  report. 

The  appellant  was  an  inhabitant  of  the  town  of 
Sutton,  in  the  county  of  Surrey,  and  the  respon- 
dents were  the  collectors  of  the  tolls  at  a  turnpike 
gate  in  the  parish  of  Sutton,  called  the  Sattoa 
Lane-gate,  on  the  turnpike  road  leading  from 
Sutton  to  Beigate.  The  complaint  against  the 
respondents  before  the  magistrates  arose  nnder  s 
Turnpike  Act  (55  (Jeo.  3,  o.  xlviii.),  "for  re- 
pairing the  road  from  Sutton,  in  the  county  of 
Surrey,  through  the  borough  of  Beigate  by  Sialoir 
Mill  to  Povey  Cross,  and  sereral  other  roads  therein 
mentioned  in  the  same  county,"  whereby  it  was 
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cnacied  in  sect  32  ot  the  seme  Aot,  amongst  other 
thi^ik  as  folIowB : 
Provided  ilao,  that  no  toll  afaall  be  demanded  or  taken 
by  Tirtae  of  this  Act  of  or  bom  any  of  the  inliabitanta 
</ the  town  of  Sutton  at  any  toll  gate  or  toll  bar  to  be 
ereetsd  in  the  said  town,  or  for  any  hones,  cattle,  or 
xanitfta  beltmging  to  snoh  inhabitants  passing  through 
ilisnBie. 

The  toll  gate  in  question  fmnerl  v  stood  dose  to 
a  tavern,  o^ed  the  Gook  Inn,  in  tae  High-street 
of  the  town  of  Sntton.  Bat  aboat  fo^  years 
ago,  namely,  some  time  in  the  vear  1838,  the 
trustees  of  the  said  tampike  road,  nnder  and  by 
^rtoe  of  the  powers  ves^  in  them  by  the  said 
Act  of  Parliament,  removed  the  said  toll  gate 
fhm  its  then  position,  which  was  admittedly 
within  the  town  of  Sutton,  to  its  present  site, 
where  it  has  ever  since  stood  and  now  stands  in 
Sntton-lane  within  the  pariah  of  Sutton,  a 
diitanoe  of  about  1200  yards,  or  rather  more  than 
fir&eigbths  of  a  mile  m  a  southwardly  direction 
from  the  Cock  Inn  aforesaid. 

At  the  time  of  such  removal  there  was  not  any 
honse  between  the  Cook  Inn  and  the   present 
position  of  the  toll  gate  in  Sntton-lane,  but  since 
the  said  removal,  aud  within  the  last  few  years, 
some  thirty-seven    detached    or    semi-detached 
homes  have  been  erected  on  the  west  side  of  the 
road,  bot  they  are  not  contiguous  or  continuous, 
there  being  a  reservoir  with  a  frontage  of  92  feet 
to  the  said  road,  and  a  large  arable  field  inter- 
vening in  which  there  are  no  houses,  and  which  has  a 
{ront^  to  the  tumpike-road  of  rather  more  than 
<iDe-eighth  of  a  mile,   and  which  field  is  in  the 
market  for  building  purposes;  and  on  the  east 
I     side  of  the  said  road  from  the  said  Cock  Inn  to 
I    where  the  gate  now  stands  in  Sutton-lane  there 
are  seventeen  Tillas  or  detached  houses,  the  rail- 
way station,  and  an  iron  church,  but  they  are  noc 
contiguous  or  continuous,  there   being   on   the 
tame  side  also  a  field  of  about  six  acres,  another 
field  of  about  twenty  acres,  both  having  a  frontage 
I    to  the  said  road,  a  third  field  (arable)  having  a 
;    frontage  of  107  feet  to  the  said  roaid,  and  a  meadow 
bxving  a  frontage  of  nearly  one-eighth  of  a  mile 
to  the  said  road,  lying  between  the  Cock  Inn  aud 
,    the  said  toll  gate. 

On  the  west  side  of  the  said  road,  beyond  the  said 
toll  gate,  there  is  a  row  of  eleven  houses  in  the 
psridi  of  Sutton,  beyond  which  the  land  is  all 
&nning  land,  and  on  the  line  of  the  said  road 
I  there  are  new  roads  being  formed  on  which  are 
olresdy  built,  or  in  course  of  building,  nineteen 
iumses  in  the  ag;gregate.  A  farmhouse  building 
sod  premises  of  a  Mr.  Burton  are  near  to  the  said 
toU^te,  on  the  east  side  of  the  said  road,  but 
immediately  at  the  rear  of  and  surrounding  the 
8ud  &rmhonse  and  buildings  there  is  nothing 
hot  sgricultural  land,  and  in  fact  the  said  toll  gate 
is  surrounded  by  such  land  on  its  north,  south, 
and  east  sides.  The  average  rental  of  the  houses 
sloDg  the  line  of  the  said  r^id  from  the  Cock  Inn 
to  the  Sutton-lane  gate  is  702.  per  annum,  and 
the  houses  in  such  line  of  road  are  rated  at 
over  3000f.  Some  sixty  or  seventy  years  ago  the 
wteable  value  of  Sutton  was  50001.,  and  the  popula- 
tion about  800 ;  and  while  twenty  years  ago  the  whole 
wteable  value  of  Sutton  was  8300Z.,  it  has  now  a 
rateable  value  of  43,0002.,  the  total  rateable  value  of 
property  on  the  south  side  of  the  Cock  Inn  alone 
«ing  upwards  of  8650L 
In  the  preamble  to  the  said  Act,  and  in  the 
VoL  XL.,  N.  S.,  1016*. 


several  sections  therdn  up  to  and  inclusive  of 
seot.  4,  the  words  "  Sutton  "  and  "  Sutton  afore- 
said  "  only  are  used,  without  distinguishing  the 
place  <»Ued  "Sutton"  from  the  "town  of 
Sutton ; "  and  in  sect.  5  the  "  town  of 
Sutton "  is  first  mentioned  in  the  words  there, 
"  letkding  frvm  the  12th  milestone  in  the  town  of 
Sutton ;  "  and  when  Sutton  is  afterwards  referred 
to  in  the  same  section  it  is  mentioned  as  "  Sutton 
aforesaid,"  and  in  various  other  sections,  up  to 
sect.  32,  the  word  "  Sutton  "  only  is  used ;  and  in 
the  before-mentioned  proviso  in  sect.  32  the  worda 
"town  of  Sutton"  and  "the  said  town"  are 
again  and  for  the  only  other  times  made  use  of; 
in  all  other  instances  throughout  the  Act  where 
Sntton  is  mentioned  therein  it  is  referred  to  as 
"  Sntton  "  only  or  "  Sutton  aforesaid." 

Until  the  month  of  Joae  1878  the  inhabitants 
of  the  said  "  town  of  Sutton  "  had  been  in  the 
habit  of  passing  and  repassinif  through  the  said 
toll  gate  at  Sntton-lane  aforesaid  without  IMyiiig 
toll;  and  on  the  appellant  driving  through  the  sud 
gate  on  Uie  occasion  in  question,  we  14th  Aug.  1878, 
toll  was  demanded  from  him  by  the  respondent 
Ann  Goldsmith,  the  wife  of  the  toll  oolleotor  a} 
the  said  gate,  when  the  appellant,  having  first 
claimed  exemption  from  toll  as  an  inhabitant  of 
the  town  of  Sutton,  paid  the  toll  under  protest. 

On  the  hearing  of  the  complaint  before  the 

Ctices,  it  was  contended,  on  the  part  of  the  appel- 
t  that  the  "  town  of  Sutton  "  extended  to  and 
beyond  the  site  of  the  present  toll  gate  in  the 
town  by  reason  of  there  being  houses  on  both 
sides  of  the  road,  and  on  f^jaoent  roads,  so 
situated  as  to  constitute  a  town,  and  to  be  part  of 
the  "  town  of  Sutton ; "  and  that  the  present  site 
of  the  gate  was  within  the  "  town  of  Sutton," 
within  Uie  meanine  of  the  exempting  proviso  in 
sect.  32  of  the  said  Aot ;  and  that  the  removal  of  the 
said  toll  gate  to  its  present  position  by  the  trustees 
some  forty  years  ago  was  subject  to  the  rights, 
remedies,  and  restrictions  imposed  by  the  said 
statute,  and  that  the  removal  of  the  gate  from  its 
former  site  to  its  present  site  did  not  confer  upon 
the  trustees  the  right  to  impose  a  toll  on  the 
inhabitants  of  Sutton. 

On  the  part  of  the  respondents  it  was  contended 
that  the  words  "  town  of  Sutton"  iu  sect.  32  were 
words  of  restrictive  limitation,  and  that  by  using 
them  in  that  section  the  intention  was  to  restrict 
the  exemption  to  inhabitants  of  the  town  on  pass- 
ing  through  any  toll  gate  to  be  erected  in  the  said 
town.  That  it  was  a  question  of  &ct,  to  be  deter- 
mined by  the  justices,  whether  or  not  the  said 
toll  gate  was  within  the  "  town  of  Sutton ;"  that 
it  was  not  within  the  said  town,  and  accordingly 
that  the  inhabitants  were  not,  nor  were  the 
appellants,  exempted  from  the  payment  of  tolls. 

The  justices  inspected  the  position  of  the  Sutton- 
lane  toll  gate,  and,  upon  sueh  inspection  and  the 
evidence,  they  found  as  a  fiiot  that  there  was  not 
any  collection  of  houses  at  the  said  toll  gate,  nor 
a  continuous  series  of  houses  from  the  Cook  Inn 
to  the  said  toll  gate,  and  that  the  said  gate  did  not 
at  the  time  it  was  erected,  nor  at  the  time  of  the 
said  complaint,  stand  within  the  "  town  of  Sutton," 
and  they  also,  upon  the  construction  of  the 
statute,  and  of  the  decisions  in  the  cases  cited  by 
counsel  for  the  complainaut  and  the  solicitors  for 
the  defendants,  came  to  the  same  conclusion  that 
the  Suttou-lane  toll  gate  did  not  stand  within  the 
said  "  town  of  Sntton ;"  and  they  accordingly  dis- 
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migaed  the  complaint,  with  ooBta  against  the  said 
oomplaiziant,  the  presoit  appellaAt,  and,  upon  his 
appucation,  they  stated  the  present  case,  in  which 
the  qnestions  for  the  opinion  of  the  court  were : 

1.  whether,  under  the  circomstances,  the  re- 
moTal  of  the  toll  gate  from  the  town  of  Satton  to 
the  present  site  outside  the  town,  but  within  the 
parish  of  Sutton,  conferred  a  right  on  the  trustees 
of  the  road  to  exact  a  toll  from  the  inhabitants  of 
the  town  of  Sutton  ? 

2.  Whether  the  words  "  town  of  Sutton  "  are 
to  be  held  to  be  co-extensive  with  the  word 
**  Satton,"  as  used  in  the  said  Act,  or  must  be 
limited  to  the  exemption  dmse  of  the  said  Act  f 

3.  Whether  by  cnstom  or  usage  the  inhabi- 
tants of  the  town  of  Sutton  are  entitled  to 
exemption  from  tolls  at  the  said  toll  gate  P 

If  the  court  should  be  of  opinion  that  these 
questions  tAioold  be  answered  in  tiie  negative,  then 
our  said  determiaatioa  is  to  be  enforced ;  and  if  in 
tlie  affimmtive,  our  determination  is  to  be  reversed 
aod  our  decision  quashed. 

Kydd,  fer  the  appellaat,  contended  that  the 
deasioB  of  the  magistrates  was  erroneous,  and 
ebonld  be  reversed.  Three  times  only  in  the  Act 
was  the  "  town  "  of  Sutton  mentioned :  vis.,  in  the 
Sth  seo^n,  where  tiie  words,  "  twelAh  milestone 
in  tite  town  of  Sutton"  were,  it  is  submitted, 
descriptive  only,  and  not  words  of  limitation; 
axtd  immediately  afterwards,  in  the  same  section, 
the  place  "Sutton"  was  mentioned  as  "Sutton 
afbneud ; "  and  in  all  the  subsequent  sections  of 
the  Act,  where  the  place  was  mentioned  or  re- 
ferred to,  it  was  mentioned  as  "  Satton  "  only,  or 
"  Satton  aforesaid,"  excepit  in  the  exempting  pro- 
viso in  sect  32,  on  which  the  question  here  turned, 
where  the  word  "town"  was  again  twice  nsed. 
[Hawxins,  J. — Do  yoa  say  that  uie  justices  as  a 
matter  of  fcot  ought  to  have  found  that  this  spot 
where  the  gate  now  stands  was  town  P]  The  justices 
have  misapprehended  the  cases  cited  before  them, 
and  the  oonstruction  of  the  Act  of  Parliament, 
and  the  proper  legal  definition  of  the  word 
"town; "  and  it  is  a  question  for  the  considera- 
tion of  the  court  on  the  facts  as  found.  The 
josticefl,  having  an  anterior  or  foregone  impression 
in  their  minds,  inspected  the  loous  in  quo,  and 
under  that  impression,  and  not  from  any  apos- 
ten'ort  reasoning,  said, "  This  is  not  a  town."  lliey 
have  gone  wrong  in  point  of  law  in  attempting  to 
define  a  town  as  "  a  continnons  series  of  houses  " 
merely.  Ihere  is  no  such  thmg  as  a  "  continuous 
series  of  houses"  without  quaUfioation  contem- 
plated by  the  cases  which  were  cited  before  the 
justices,  and  on  which  the  latter  appear  to  have 
based  their  deasion.  It  is  the  oontmuous  growth 
of  the  town,  and  the  gradual  extension  and  ex- 
pansion of  its  limits,  that  is  to  be  looked  at,  as  in 
Beg.  V.  CoUle  (16  Q.  B.  412,  20  L.  J.  162,  M.  C); 
where  the  late  Beoorder  of  London,  Mr.  Bussell 
Grumey,  having  directed  the  jury  "  to  consider 
whether  the  gate  in  question  in  that  case  was  situ- 
ated within  the  town  of  Taimton,  and  told  them 
that  the  word  'town'  was  to  be  taken  in  its 
popular  sense  of  a  collection  of  houses,  where 
people  congregate,  and  that  they  were  to  ocnsider 
whether  the  spot  in  question  was  so  surrounded 
by  houses  that  the  inhabitants  might  fairly  be 
said  to  dwell  together,  and  that  the  fact  of  the 
houses  beins  separated  by  gardens  would  not  pre- 
vent them  from  being  said  to  lie  together,"  that 
direction  and  definition  were  approved  of  by  Lord 


Campbell,  C.J.  and  the  rest  of  the  Coort  of 
Queen's  Beach.  Subsequently,  also,  in  the  HoDse 
of  Lords,  in  the  case  of  The  London  and  AwA- 
Wettem  BmIukm  Oomaanv  v.  BlMkmore  (23  L.T. 
Rep.  N.  S.  504;  39  L.  J.  713.  Oh.;  L.  Ben.  * 
£.  &  L  App.  601],  the  Lord  Ghanodlor,  Loid 
Eiitherlejr»  nf  erred  to  that  definition  approvingly, 
and  said :  "  It  amounts  to  this,  that  wSm 
t^ere  is  snoii  an  amooat  of  oontinnooa  ooea- 
panqy  of  the  grotmd  by  honaes  that  the  iahabi- 
tanta  may  be  said  to  be  living,  as  it  were,  in 
the  same  town  or  place  coatinuonaly,  then, 
for  ibe  purposea  of  the  lUilway  Axxts,  sad 
aooording  to  tue  popular  sense  of  the  word  (notths- 
legal  sense,  which  wonld  not  grive  at  all  a  sensible 
dSnition),  the  place  may  be  said  to  ba  a  towa." 
In  Tht  Oommis$ioner$  qf  Milton  v.  Th*  Ftmrtliam 
Distriet  Sighieay  Board  (10  B.  A  8^  v-  548,  n.),  the 
court  intimated  ita  opinion  to  the  jnstioes,  is 
aooordanoe  with  B«g.  v.  OottU,  that  "  the  proper 
definitkm  of  the  word  '  town '  was  a  oontmnoas 
series  of  houses  not  necessarily  ooDtignoaa,  bat 
sufficiently  so  to  form  a  congregation  of  hnmu 
habitations."  The  description  M  the  locality  ia 
the  present  case  shows  it  to  be  clearly  "town"' 
withm  die  d^nitions  of  that  word  in  the  above- 
named  cases.  Again,  the  rule  of  construction  of 
an  Act  of  Parliament  like  the  present  one  is  thus 
laid  down  by  Bailey,  J.  in  Waterhoute  v.  Kten 
(4  B.  &  C.  425) :  "  Acts  of  Parliament  such  as  thow 
now  in  question  "  (a  Turnpike  Act)  "  must  be  ooo- 
strued  with  reference  to  the  particular  language- 
in  which  they  are  expressed ;  out  where  there  ii 
any  ambiguity  in  the  language  used  the  ooastroc- 
tion  must  be  in  favour  of  the  public,  because  it  is 
a  general  rule  that  where  the  public  are  charged 
with  a  harden  the  intention  of  the  Leeislatnre  b> 
impose  that  burden  must  be  expluriUy  and  dis- 
tinctly shown."  So  also  in  The  £eed$  and  Jaaer 
pool  Canal  Oompany  v.  Hustler  (1  B.  &  G.  425), 
the  same  learned  judge  says,  with  reference  to  s 
question  of  toll  under  a  Canal  Act :  "  Those  who 
seek  to  impose  a  harden  upon  the  paUic 
should  take  care  that  their  claim  rests  upon  plain 
and  unambiguoos  language."  And  ia  Bu**eu  v. 
Storey  (4  B.  A  Ad.  98;  2  T..  J.  N.  S.  166,  K  B.) 
Parke,  B.,  delivering  the  judgment  of  the  Coart 
of  King's  Bench,  on  a  question  arising  under  a 
Turnpike  Act,  says :  "  But  as  this  statute  does 
impose  a  tax,  the  usual  rule  of  construction 
must  be  applied  to  it  which  is  adopted  in  similar 
cases,  and  the  subject  must  not  be  charged  unless 
the  intention  to  charge  clearly  and  distinctly 
appears."  The  same  doctrine,  that  there  most 
be  no  ambiguity  in  order  to  make  the  subject 
liable  to  a  tax  or  burden,  is  laid  down  in  Dwarris 
on  Statutes,  2nd  edit.,  p.  646,  and  2  Chitty  on 
Statutes  (2nd  edit.  1851,  p.  531,  note  b..  Highway 
and  Turnpike).  The  appellant  here,  therefore,  is 
entitled,  it  is  contended,  to  exemption  if  there  be 
any  doubt  whether  this  gate  be  within  the  town  of 
Satton  or  not  But  farther,  for  forty  years,  from 
1838  to  the  summer  of  lapt  year,  no  toU  was  ever 
demanded  at  this  gate.  The  trustees,  therefore, 
having  stood  by  and  permitted  the  public  to  ose 
this  gate  toll  free  for  so  long  a  peiioa  of  time,  and 
having  thorebv  caused  to  growup  in  the  pnUicmind 
an  idea  that  tney  intended  to  let  these  inhabitants 
pass  toll  firee,  cannot  now  impose  a  toll  upon  than : 
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At  aD  eranti,  the  tnutees  not  having  been  reason. 
Mj  Tif^hat  and  diligent,  the  equitable  doctrine 
of  aoqiuMoaiM  will  ^iply  as  against  tiiem. 

PU^ertU  (with  him  was  GnuUhaim,  Q.G.),  for 
the  reapondenta,  eomira,  avpported  the  deeiaian  <rf 
tbe  iutioea.  —  The  only  real  qneetion  hare  is, 
vhsUMr  or  not  the  appellaBt  b  within  the 
ermptuig  proriao  in  seot.  38  of  the  AotP  To 
Mug  hiMHMf  tiiare  he  anst  show  that  the  leeua 
ia  4M  ia  withm  the  town  of  Safeton,  using  the 
woitl  '"town"  in  the  popular  aenae  of  the  term, 
and  that  ha  has  not  done,  and  oamot,  it  is  sab> 
nitted,  proparly  do,  having  regard  to  tite  Tarioos 
aathoritHs  on  the  (jaastioB.  In  addition  to  those 
whioh  have  beea  oited  fbr  the  appellants  it  nuw 
beaddad  that,  in  SUioU  r.  Ths  BotUh  Davon  RaO. 
wav  Oomfomg  (2  Xx.  725;  17  L.  J.  262,  Ex.), 
Alderaon,  B.  defines  a  town  as  follows :  "  It  is 
where  a  great  body  of  people  within  a  town- 
ship are  eongn^gaited  tcwetber  in  hooses.  It 
means  hod  oantumocuily  bailt  vpon.  Thare  oan 
be  no  doabt  Aat  the  green  <d  Grosreaor^qnan 
ii  in  "  town."  Bo  a  nolway  passing  tfarongh  the 
TeniiA»«ardens  woold  be  passing  throogh  a 
"  town ;'~  and  Farke^  B.,  in  tne  same  caae,  says : 
"It  wonld  appear  that  the  word  "town"  is  not  to 
be  nndsrsfeooa  in  its  striot  legal  interpretation  as 
s  township  having  a  ohnrdi  or  a  oonstable,  bat  a 
pboe  oontaining  a  number  of  hooaes  congregated 
together,  an  inhabited  spot  where  the  ocoo^ktion 
ii  oontinnoas.''  Li  The  Oom»MMMm«r«  of  JfiUon 
V.  Tk»  Famniem  Bifkway  Board,  dted  on  the 
other  iide^  and  whioh  is  reported  more  follr  in  81 
Jastioe  of  the  Peaoe,  p.  341,  Gookbom,  G.J.,  says, 
"  All  that  the  ooart  can  do  is  to  lay  down  the  rule 
or  prinoiple  foimded  upon  the  definition  already 
Ud  down,  that  is,  tiiat  the  houses  mnst  be  part  of 
s  series  of  boases  sofiSoiently  oontigaoas  to  form 
pwt  of  the  town.  The  application  of  tUs  role 
niaas  a  qumtion  of  fact  far  Mtor  determined  upoM 
tta  risw  by  ike  magtstraiet  than  it  possibly 
can  be  bj  this  court  upon  any  statement. 
Now  here  the  jnstices  have  found  as  a  fact,  after 
hearing  both  sides  and  a  personal  inspection  of 
the  spot,  that  this  gate  is  not  within  the  town,  and 
the  court  will  not  interfere  with  thor  finding  on 
a  matter  of  fact  within  their  jurisdiction.  [He  was 
stopped] 

KiuT,  C.B. — The  qnestion  here  depends  entirely 
npoB  the  conBtmotion  of  the  proviso  at  the  end  of 
the  32Bd  section  of  the  Turnpike  Act  (55  Geo.  3, 
0.  zIviiL),  and  its  application  to  die  nncpiestioned 
hots  of  ^e  osae.  It  appears  from  the  case  that  a 
tnmpike  gate  fonneriy  stood  within  the  town  of 
Svtton,  and  dose  to  a  very  old  and  celebrated 
inn  in  that  town  called  the  "  Gook,"  and  that, 
■ome  forty  yean  ago,  namely,  in  the  year  1838, 
the  trasteea  of  tiie  Sotton  tompfta  road,  imder 
the  powers  vested  in  them  by  the  last-mentioned 
Act  cf  Fkrliament,  removed  that  tnminke  gate 
from  its  then  site  olose  to  the  "  Oock"  inn,  wi<iiin 
te  town,  to  its  present  position  in  Sntton-lane, 
within  the  paridi  of  Sotton,  and  about  1200  yuds, 
^fiva^eighths  of  %  mile  in  a  southerly  direction 
from  its  original  position;  and  the  qnestion  is 
whether,  under  tiie  proviso  in  the  Act  to  >Huah  I 
have  already  refianed,  the  inhabitants  of  the  town 
<f  Sotfam,  who  were  undoubtedly  ezempted  by 
thst  poyiso  trom  the  jwyment  of  toll  at  the 
1^  m  its  farmer  position,  are  also  exempted 
frpw  fra  payment  of  toll  at  the  gate  in  its 
prawnt  positi<mP     Now  the  words  of  the  ex- 


empting  danse  of  the  Act  are,  that  "no  toll 
shall  be  demanded  or  takan  by  virtue  of  this 
Ant,  of  or  from  any  inhabitant  of  the  town 
of  Sutton,  at  any  toll  gate  or  toll  bar  to  be  erected 
in  the  saU  town.  The  question,  therefore,  is 
vriiether  this  new  toU  gate,  erected  in  1838,  was 
at  the  time  cf  its  erection,  or  has  since  become, 
and  now  is,  within  "  the  town  of  Sotton."  Toarrive 
atadeoision  in  thismattar,  wamoatlook,  not  only 
to  the  position  of  the  gate,  but  to  the  stafeaments  and 
findings  in  the  case.  The  gate  was,  it  appears, 
upon  a  spot  marked  upon  the  Ordnance  map  as 
"  Banstead  Downs,"  on  the  high  road  from  Sotton 
to  Beigate  and  more  distant  plaoas,  within  whioh 
district  roada  were  to  be  made  or  to  be  preserved, 
and  tumirike  gates  to  be  ereoted  under  the  Aot  at 
one  place  and  another,  acecr^ng  to  the  judgment 
of  the  trustees.  The  ease  finds  that  in  183S 
there  were  not  any  houses  between  the  Oodk  inn 
and  die  said  toll  gate  in  Sntton-lane ;  that  is  to 
say,  there  was  not  a  single  house  to  be  found  on 
either  side  of  tlw  read  for  a  distanoe  d  130O 
yards  from  the  site  of  the  dd  gate  in  the  lawn  t» 
that  of  the  new  gate  in  Sntton-lane,  the  town 
bdng  1200  yards  to  the  north  of  the  new  gate. 
Furtiber  the  (case  finds — [His  lordship  here  read 
from  ttie  case  the  description  of  the  locality  and 
the  erection  of  new  houses  there  since  the  removal 
of  the  gate  in  1688  i^>  to  the  present  time, 
and  then  proceeded  as  follows:]  Now,  look- 
ing at  the  deflmtian  of  a  "  town "  in  the 
various  eases  tiiat  have  been  cited.  I  think  as  the 
result  of  tiie  wholeit  mi^  be  said  that  to  constutnte 
a  "  town  "  there  must  be  a  eoniinuUy,  though  not 
naoeesarily  an  absolute  eontigmty  of  buildings; 
that  ia  to  say,  a  spot  to  be  said  to  be  within  a 
town  must,  in  the  langnage  of  Alderson,  B.  in 
MUM  V.  The  South  Seaon  Bailway  Compamyt 
be  "where  a  great  body  of  people  are  eon- 
greoated  together  in  houses;"  or,  as  Parke,  B. 
said,  in  the  same  case,  "  a  place  oontaiuing  a 
number  of  houses  congregated  togetiber,  an 
inhabited  spot  where  the  occupation  ia  oon- 
tinnoua."  Those  oxpiessianB  coreepond  with  the 
definition  of  a  "town"  given  by  the  late  Mr. 
Bossell  Gumey,  the  Beoorder  of  London,  in 
the  case  of  Reg.  v.  Gotile,  whioh  was  quoted 
with  approbation  by  Lord  Hatherley  as  Lord 
Ghancellor  in  the  House  of  Lords,  in  the  case 
of  2%«  London  and  South  -  Weetem  BaHntM^ 
Gompany  v.  Blaehmore,  in  terms  whioh  have 
already  been  referred  to ;  and  surely  no  one  who 
had  to  determine  the  qnesticn  in  this  case  could 
say  that  the  description,  given  in  the  case  of  the 
lomUty  in  whidi  this  gate  is  situated,  comes  at  aU 
witiiin  either  of  the  definitions  of  a  town  as  given 
by  either  of  these  learned  judges  in  either  oiiPthe 
before-mentioned  cases.  Clearly  this  gate  is  not 
snrronnded  by  a  congregation  of  honaes,  nor  in  pdnb 
of  fiact  is  it  surrounded  by  houses  at  all;  but  there 
are  merdy  here  and  there  a  few  detached  or  semi- 
detaohad  villas  throngbout  a  distance  of  some 
1200  yards,  irith  fields  of  many  acres  and  a 
reservoir  and  so  forth  intervening.  I  am  there- 
fore of  opinion  that  this  tdl  gate  was  not  at  the 
time  of  its  erection  at  its  present  site  forty 
years  ago,  and  is  not  now,  within  the  town  of 
Sutton,  and  that  oonseqnently  the  respondents 
are  entitled  to  the  judgment  of  the  court. 
Independently,  however,  of  any  coadusion  at 
whicn  we  have  arrived  on  this  point,  I  think  tho 
cases  which  have  been  cited  go  to  show  that  the 
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question  vbether  a  particular  spot  is  within  a 
town  or  not  within  a  town,  is  a  question  of  &ct  to 
be  determined  by  a  joiy  under  the  supeiin- 
tendenoe  and  with  the  assistanoe  of  a  judge, 
where  the  case  oomea  before  a  judge  and  jury,  or 
by  the  magistrates  where  the  case  comes  before 
them  as  this  case  did ;  and  therefore,  looking  at 
the  terms  of  this  case,  and  finding  that  the 
magistrates,  who  were  a  tribunal  of  jndge  and 
jury  together,  have  treated  the  matter  as  a 
question  of  fact  for  their  oonsideration,  and  have 
found  in  dear  and  precise  terms  that  this  gate  is 
not  within  the  town  of  Sutton,  I  do  not  thmk  we 
are  at  liberty  to  go  further,  but  that  we  must 
fa«at  it  as  a  question  of  taet,  upon  which  the 
magistrates  had  jorisdiction  to  determine  and 
have  determined  for  themselves.  But  it  has  been 
Tery  acutely  and  ably  argued  by  Mr.  Eydd  for  the 
appellant,  tiiat  there  has  been  a  user  of  this  gate, 
toll  firee,  by  the  inhabitants  for  forty  years,  and  so 
they  had  acquired  a  right  of  exemption  from  the 
toll.  No  len^h  of  user,  however,  even  if  it  were 
ftally  and  satisfiMtorily  established,  can  establish 
a  right  in  any  person  or  class  of  persons  to  exemption 
from  tolls  unless  it  be  created  or  sanctioned  by  Act 
of  Parliament.  A  duty  is  imposed  by  their  Act  of 
Parliament  npon  the  trostees  to  levy  the  toll  on 
all  who  pass  tnrongh  the  toU  gate,  and  they  have 
no  right  or  power,  by  negligence  or  carelessness, 
or  it  might  be  by  &voar,  to  exempt  any  person  or 
class  of  persons  from  payment  en  it,  or  to  grant 
to  any  person  or  any  cuss  of  persons  leave  to  pass 
through  the  ^te  gratuitously,  and  therefore  tneir 
havine  permitted  certain  persons  to  pass  through 
the  toll  gate  without  paymg  toll,  even  if  it  were 
altogether  nnezplainable,  would  create  no  right 
of  exemption  known  to  the  law  ;  and  it  is  there- 
fore reaUy  an  immaterki  tact  in  the  case. 
Under  these  circumstances,  therefore,  upon  all 
{^rounds,  and  npon  all  the  qnebtions  whicn  arise 
in  the  case,  I  am  of  opinion  that  the  respondents 
are  entitled  to  the  judgment  of  the  court. 

Hawkihs,  J. — I  am  of  the  same  opinion.  By 
their  Act,  which  was  passed  in  the  year  1815,  and 
under  wUoh  they  olaun  the  right  to  take  these 
tolls,  the  tmstees  were  at  liberty  to  take  the  tolls 
at  the  toU  houses  and  toll  bars  daly  erected,  and 
they  were  anthorised  by  another  section  of  the 
Act  to  transfer  the  toll  bars  then  erected  to  other 
parts  of  the  road.  The  toll  bar  in  question, 
it  is  admitted,  stood  in  1815  within  the  town  of 
Sutton;  it  is  admitted  also,  and  so  found  in 
the  case,  that  in  the  ^ear  1838  the  toll  bar, 
which  up  to  that  tune  had  stood  within 
the  town  of  Sutton,  was  transferred  to  a 
spot  some  distance  from  it,  and  re-erected 
at  a  place  without  the  town  of  Sotton.  Now  the 
appellant  is  on  inhabitant  of  the  town  of  Sutton, 
and  he  claims  an  exemption  from  this  toll  by 
virtue  of  a  proviso  to  be  found  at  the  end  of  the 
32nd  section  of  the  Act.  So  far  as  it  is  necessary 
to  state  them  here,  the  words  of  that  proviso  are 
these,  "  Provided  also  that  no  toll  shall  be  de- 
manded or  taken  by  virtue  of  this  Act  of  or  from 
any  inhabitant  of  the  town  of  Sutton,  at  any 
toll  gate  or  toll  bar  to  be  erected  in  the  town  of 
Sutton,  or  for  any  horses,  cattle,  or  carriages 
belonging  to  such  inhabitants  passing  through 
the  same."  I  have  said  it  is  found  by  the  magis- 
trates, and  it  is  not  disputed,  that  at  the  time  this 
toll  bar  was  removed  in  1838  it  was  removed  to  a 
spot,  which  was  then,  at  all  events,  without  the 


town  of  Sutton.  The  oaae  sets  forth  the  fsct, 
which  is  bevond  all  dispute,  that  sinoe  1838^  and 
chiefly  witnin  the  last  few  years,  there  has 
been  a  great  deal  of  building  in  the  nosh* 
bourhood  Mtween  the  spot  where  the  cdd  toll  ov 
stood  and  the  place  where  it  was  erected  in  1838. 
If  the  effect  of  those  building  operations  hadbeee 
such  as  to  bring  the  toll  bar  within  the  town  of 
Sutton,  thongh  it  was  not  so  in  1838,  I  should 
have  been  of  opinion  that  the  appellant,  being  an 
inhabitant  of  the  town  of  Suttcm,  waa  entitlM  to 
exemption  team  the  toll,  on  the  ground  that  at 
tho  time  the  exemption  was  daimed  the  toll  gate 
was  within  the  town,  although  it  waa  not  wraiin 
the  town  at  the  time  of  its  removaL  In  my 
opinion  a  town  grows  with  the  buildings,  and 
wherever  it  can  be  said  that  the  building  have 
advanced  to  such  an  extent  that  tiiat  which  was 
formerljr  without  the  town  is  now  within  it,  the 
exemption  will  apply  to  that  part  of  the  toirn  so 
newly  added.  Then  oomea  the  qneataon,  yes  or  no' 
has  this  toll  bar,  which  avowedly  waa  without  the 
town  of  Sntton  in  its  new  position  in  1888, 
been  sinoe  brought  within  the  town  so  as  to 
give  exemption  to  those  who  claimed  it  •■ 
inhabitants  of  that  townP  Now  this  question 
is,  in  mv  judgment,  purely  one  of  £aot  for  the 
tribunal  before  whom  it  is  tried.  If  it  had  arisen 
before  a  judge  and  jury  it  would  have  been  a 
question  for  the  jnty  to  determine  under  the 
diraotion  of  the  jodge  who  tried  the  case ;  if  the 
question  arises  b^re  magistrates,  they  have  to 
apply  the  law  whioh  is  presented  to  them,  or  as  it 
exists,  to  the  facts,  and  they  have  to  determine 
whether,  as  a  matter  of  fact,  the  plaoe  is  or  is  not 
within  the  town.     That  waa  e^ressly  deoidad 

E"  )  Court  of  Queen's  Benoh  in  the  case  of 
.  OoUU.  Lord  Campbell,  C  J.,  in  delivering 
ent  in  that  case,  says  :  "  We  are  therefore 
of  opinion  that  the  leamod  judge  waa  bound  to 
leave  the  question  to  the  jury  whether,  when  the 
indictment  was  found,  the  gate  stood  across  a 
road  which  was  to  be  considemd  as  at  that  time  in 
the  town  of  Taunton."  There  are  one  or  two 
cases  in  which  definitions  are  given  of  what  is 
considered  to  be  a  town.  One  case  is  that  of 
Beg.  V.  Cottle,  to  whioh  reference  has  ahneady  been 
made,  which  was  tried  before  the  late  Recorder  of 
the  City  of  London  at  the  Somersetshire  assizes, 
in  which  tiM  question  was  whether  the  loeiw  m 
guo  was  within  the  town  of  Taonton  or  not,  and 
the  learned  judge  left  that  question  to  the 
jury  as  one  ci  fact,  telling  them  that  the  wotd 
"  town  "  in  the  Act  was  to  be  understood  in  the 
popnlar  sense  of  "a  collection  of  houses  when 
people  congregate,"  and  that  the^  were  to  con- 
sider whether  the  spot  in  question  was  "sur- 
rounded by  honsee  so  reasonably  near  to  each 
other  that  the  inhabitants  might  furly  be  said  to 
dwell  together."  In  my  judgment  that  was  a 
very  conoise  way  of  stating  what  oonstitntos  » 
town.  In  the  case  of  EOiott  v.  The  Souih  Dtvm 
BaUwcuf  Company,  Alderaon,  B.  gave  what 
in  substance  was  his  definition  of  a  town  ss 
follows:  "What  the  walls  of  towns  were  in 
ancient  times,  that  is,  a  boundary,  oontinuooB 
buildings  are  now.  By  continuous  buildings  I 
do  not  mean  buildings  which  tonoh  eaoih  ouier, 
bat  buildings  so  reasonably  near  that  the  in- 
habitants may  be  considered  as  dwelling  together. 
Within  the  ambit  surrounded  by  such  honsas  is 
town,  and  when  the  railway  passes  through  that 
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•mbit  it  pauM  throngh  town."  That  is  the 
de&nitioa  given  bv  Alderaon,  B.  Lord  Gamp- 
bell,  C.J.I  in  bis  jodgment  in  the  case  of  Beg.  ▼. 
CaUU,  appwrei  very  mnch  of  Mr.  Bnssell 
Onm^'s  definition,  and  at  p.  420  of  16  Q.  B. 
said  :  "  We  think  there  is  no  misdirection  in 
this  aas&  The  learned  jndse,  vith  much  felioitj, 
annprised  in  a  few  words'  all  that  was  material  m 
the  langaa^  of  the  Baions  of  the  Exoheqaer  as  to 
the  deuiition  of  a  town  in  EUiott  y.  The  Boulh 
JDmwi»  BaiUoas  OompoMy;"  and  he  added  that, 
"the  joiy  oonld  not  be  nusled  "  by  that  definition. 
I  think  I  need  not  say  more  on  that  sabjeot, 
except  that  I  entirely  concnr  in  the  view  ex- 
pressed by  Mr.  Basself  Gnmey,  and  think  that  his 
was  the  trae  definition.  I  do  not  think  it  is 
neoessarjr,  in  order  to  make  a  man  an  inha- 
bitant ot  a  town,  that  the  hoase  in  which 
be  resides  should  be  sarronnded  by  other 
houses;  it  is  quite  sufficient  if  he  lives 
in  such  proximity  to  other  honsesj  as  that  bis 
boose,  with  the  other  houses  in  its  proximity,  may 
be  said  to  form,  in  pmnt  of  fact,  one  congregation 
ef  houses.  That  must  be  of  necessity  a  question 
of  fact,  and  it  cannot  be,  as  far  as  I  can  see,  a 
question  of  law.  In  this  case  the  magistrates 
nave  found  that  this  turnpike  gate,  notwithstand- 
ing its  proidmity  to  a  great  many  houses  at  the 
time  this  toll  was  demanded,  was  not  within  the 
town,  and  with  that  finding,  as  a  matter  of  fiaot, 
I  do  not  think  we  are  at  liberty  to  interfere. 
The  exemption  bdng  claimed,  and  only  bdng 
dumed,  by  the  appellant  as  an  "  inhabitant  of  the 
town  "  by  reason  of  the  turnpike  gate  being  also 
"  within  the  town,"  the  moment  it  is  found  and 
established  that  the  turnpike  gate  is  without  the 
town,  the  statatoty  exemption  fails,  and  the  appel- 
lant is  liable  to  pay  the  toll,  unless  he  can  rest  his 
exemption  upon  some  other  ground.  Now,  I 
looked  with  some  anxiety  to  see  whether  Mr. 
Kydd  would  point  ont  any  ground  upon  which  he 
oculd  rest  the  exemption,  because  it  undoubtedly 
seems  at  first  sight  a  little  hard  that  a  man  who 
has  not  for  forty  years  paid  any  toll  should  sud- 
denly be  called  npon  to  pay  it ;  but  I  find  that  the 
Act  of  Parliament,  in  unmistakeable  language, 
imposes  the  toll  upon  him  unless  be  can  make  out 
not  only  that  he  is  an  inhabitant  of  the  town,  but 
also  that  the  turnpike  gate  is  situate  within  the 
town.  The  claim  of  exemption  fails  him  altogether. 
Then  Mr.  Kydd  says  that  there  has  been  long 
neglect  on  the  part  of  those  who  had  the  right  to 
take  the  toll,  in  collecting  it  and  enforcing  pay- 
ment of  it  against  the  inhabitants.  I  am  at  a  loss 
to  see  Uiat  that  afibrds  any  reason  why,  when  the 
toll  {*  demanded,  it  should  not  be  paid.  There 
is  no  Act  of  Parliament  which  extends  the 
exemption,  or  rather,  which,  to  my  mind,  in  the 
least  degree  assists  the  appellant  in  his  contention 
that  be  is  exempt  from  the  toll.  I  find  no  other 
drcomstances  which,  by  the  greatest  ingenuity  of 
ooDstmction,  can  justify  the  appellant  in  refusing  to 
pay  the  tolL  It  may  be  a  hardship  upon  him,  but 
there  is  the  Act  of  Parliament  which  imposes  the 
toll,  and  unless  the  exemption  is  conferred  upon 
bim  by  another  Act  of  Parliament,  I  think  he  must 
P^y  it;  that  is  to  say,  he  cannot  resist  the  ooUec- 
tioa  of  it  by  those  who  are  placed  in  authority  to 
<!ollect  it.  As  regards  the  other  points  which  are 
set  out  in  the  case,  I  do  not  really  think  there  is 
anything  that  calls  for  observation.  "The  town 
of  Sutton  "  I  agree  is  not  co-extensive  with  the 


word  "  Sutton ;"  and  then  as  to  the  question  of 
whether,  by  custom  or  usage,  the  inhabitente  are 
entitled  to  exemption,  1  have  already  said  I  cannot 
see  the  slightest  ground  for  the  claim.  I_  think, 
therefore,  that  upon  all  grounds  the  decision  of 
the  magistrates  was  right,  and  that  this  appeal 
ought  t<o  be  dismissed. 

Judgment  for    the  reipondetUt ;    appeal  dis' 
miued  teith  eotts. 

Solicitors  for  the  appellant,  Kayt  and  Jonet. 

Solicitor  for  the  respondents,  J.  M.  Head. 


PEOBATE,    DIVOKOB,   AITO  ADMIEALTT 

DIVISION. 

ADUIBALTY  BUSINESS. 

Feb.  20.  21.  and  24. 

(Before  Sir  Bobebt  Philukori  and  T&iNrtr 

Mastebs.) 

The  Bobebt  Dixon,  (a) 

Towage  —  Salvage  —  Negligence  —  Damage — Tug 

and  tow. 

Where  in  the  performance  of  towage  serviees  {he 

tow  gets  into  a  position  of  danger,  to  extrieaie  her 

from  whidi  would  entide  a  stranger  to  salvage 

reward,  the  tug  is  not  entitled  to  any  reward  if 

the   sUuation   in   which   the    tow   was   placed 

was  the  result  of  negligence  in  the  tug,  and  the 

tow  is  entitled  to  be  reimbursed  by  the  tug's 

owners  for  less  occasioned  to  {he  tow  in  being 

extricated  from  the  position  of  danger. 

Where  the  tug  is  familiar  with  the  namgation  and 

{he  tow  a  foreigner,  it  is  the  duty  of  the  tug  to  tow 

in  a  safe  direction,  wi{hout  waiting  for' directions 

from  tlte  vessel  t»  tow. 

This  was  an  action  for  salvage,  by  the  owners, 

master,  and  crew  of  the  steam  tug  Gommadore,  of 

120  tons  burthen  and  of  about  700  horse-power 

(aotual),  against  the  Robert  Dixon,  an  American 

sailing  ship  of  1368  tons  registered,  and  of  the 

value  of  about  11,0001.    The  owners  of  the  Robert 

Dixon,   by    counter-claim,    claimed    against  the 

Commodore  for   the  value    of  her  anchors  and 

cables. 

The  oircnmstanoes  of  the  case  as  proved  by  the 
evidence  were,  that  the  Robert  Dixon,  when  bound 
in  to  Liverpool,  had  been  towed  by  the  Commodore, 
and  that  it  was  agreed  that  the  Commodore  should 
tow  her  ont  again  when  she  left  Liverpool. 

On  the  18th  March  1878  the  Robert  Dixon  was 
ready  for  sea,  and  some  conversation  took  place 
between  the  captain  and  the  master  of  the  Comma- 
dors  as  tothe  aavisabilityof  going  tosea  on  that  day 
on  account  of  the  weather ;  but  it  was  finally 
arranged  that  she  should  go,  the  master  of  the 
Commodore  supplyiiig  the  hawser  to  tow  with, 
and  undertaking  to  tow  the  vessel  to  the  Skerries. 
The  vessels  crossed  the  bar  about  5.30  p.m.,  when 
the  Liverpool  pilot  left ;  he  gave  a  course  before 
leaving  of  W.N.W. ;  there  was  on  board,  besides 
the  captain  and  regular  officers  and  crew  of  the 
ship,  an  unlicensed  Channel  pilot  to  assist  in  the 
navigation  of  the  vessel.  The  Commodore  towed 
the  Robert  Dixon,  it  was  alleged,  too  close  to  the 
shore  for  safety,  the  Robert  Dixon  being  in  ballast, 
and  sagging  to  leeward,  and  it  was  proved  that 
she  passed  well  inside  of  a  pilot  boat  (No.  6)  off 
Point  Lynas,  whilst  other  vessels  in  tow  passed 
ontaide.    Some  time  before  midnight,  the  exact 

(o)    Keportedty  J.  P.  Aspisili.  and  F.  W.  BiIIEl,  Esq 
BBrriit«r8«t-IJaw. 
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time  being  in  dispnte,  the  wind  'hanng  then 
increased  to  a  gale,  the  tag  began  to  tow 
farther  off  Bhore,  but  the  wind  being  on  shore 
with  a  heafT  sea,  at  1  a.m.  the  Inwser  parted  and 
the  B6b«rt  Dixon  began  rapidly  to  drift  towards 
the  shore;  the  tng  was  nnable  to  get  hold  of  her 
again,  and  it  was  allege  suffered  damage  by  coming 
into  collision  with  the  Robert  Dixon  daring  the 
attempts.  The  Robert  Dixon  let  go  her  anchor, 
bat,  as  she  still  dragged,  she  let  go  her  seoond 
anchor  also  and  paid  out  a  whole  cable  on  each. 
There  was  some  dispote  as  to  whether  she  still 
dragged  or  aot,  bat'  at  dwfl%ht  she  was  within 
half  a  mile  of  the  shore  at  Ball  Bay,  in  Anglesea. 
Baring  the  forenoon  the  weather  moderated,  and 
the  Robert  Dixon,  after  haying  refused  the  services 
of  another  tng,  the  Rescue,  was  taken  in  tow  again 
by  tbo  Commodore  and  proceeded  to  sea ;  she  nad 
been  nnable  to  weigh  her  anahors,  and  had  there- 
fore slipped  both  cables.  In  the  statement  of 
defence  the  defendants  denied  that  any  salvage 
service  had  been  rendered,  and  paid  into  court 
4&L  in  respect  of  the  towage,  that  amoant  having 
been  agreed  npon  before  uie  services  were  oom- 
menoed,  and  by  coonter-daim  aJleged  that  the 
loss  of  the  anchors  and  cables  was  occasioned  by 
the  miscondnct  and  negligence  of  the  plaintiffs  in 
supplying  an  insufficient  hawser  and  towing  an 
improper  oonrse,  and  claimed  the  valae  of  ttiem 
from  the  plaintiffs. 

Butt,  Q.C.,  and  Potter  for  the  {JaintiSs.— The 
defendants  knew  what  the  hawser  was  before  they 
went  to  sea;  besides  it  was  sufficient  for  the  pur- 
pose under  ordinary  ciroumstances.  The  course 
towed  was  a  proper  one— it  was,  in  &ct,  the 
course  which  the  Liverpool  pilot,  on  leaving, 
directed  to  be  steered  ;  when  the  state  of  the 
weather  rendered  it  imprudent  to  continue  on  that 
course,  the  tng  towed  her  further  oat  to  sea.  The 
violence  of  the  weather  could  not  be  foreseen. 
There  has  been  no  negligence  on  the  part  of  the 
tug;  but,  from  unavoidable  circumstances,  the 
towage  service  became  a  salvage  service,  and 
we  are  entitled  to  salvage  remuneration  for  it. 

Mibvard,  Q.0,  G.  Bruee,  and  F.  IF".  Raiket,  for 
defendants.— It  was  imprndent  to  tow  a  light  ship 
<m  such  a  oonrse  with  the  wind  on  abore.  The 
plaintiffs  knew,  or  onght  to  have  known,  that 
under  snob  circumstances  the  vessel  would  sagg 
to  leeward,  and  not  make  good  the  course  steered. 
The  coarse  steered  was  actually  one  which,  if 
continued,  would  not  clear  the  land.  The  plaintiffs 
undertook  the  business  of  towing  with  full  know- 
ledge of  the  difficulties,  and  undertook,  in  any 
event,  to  tow  clear  of  the  Skerries.  Had  they 
taken  proper  precautions  the  hawser  would  not 
have  carried  away ;  the  hawser  itself  was  not  fit  for 
the  work,  and  the  plaintiffs,  knowing  what  that  work 
was,  bad  undertaken  to  supply  a  proper  hawser. 
They  ultimately  completed  the  service,  and  we 
therefore  pay  into  conrt  the  contracted  price 
for  the  service,  but  we  were  put  into  peril  by  the 
misconduct  or  n^ligenoe  of  the  tng,  and  to  get 
out  of  it  had  to  slip  two  anchors  and  cables.  That 
is  the  direct  result  of  the  plaintiffs'  negligence, 
and  therefore  we  are  entitled  to  receive  their 
value: 

The  Minnehaha,  Lush.  335;  4  L.  T.  Eep.  N.  S.  810. 

Potter  in  reply. 

Sir  R.  Fhilldiore,  after  consulting  the  Trinity 
Masters,  said ;  —  There  are  certain  propositions 


which  are  aipwed  upon,  or  cannot  be  deniad, 
retlstive  to  thu  case,  which  it  may  be  eoBvemeat 
to  state  belore  I  proceed  to  prononnee  upon  the 
merits  of  the  csm  itself.  This  vessel,  the  Sokri 
Dixon,  a  ship  of  1868  tons  register,  was  off  Ball 
Bay,  within  a  quarter  of  a  mile  of  the  shore. 
There  is  no  doubt,  first,  that  sfie  was  in  a  pMicioi 
of  considerable  danger,  the  wind  Mowing  directly 
npon  the  shore ;  and,  seooodly,  that  she  ooald 
only  be  rescued  from  that  danger  by  the  kelp  of 
steam  power ;  nor  ean  it  be  doubted,  as  matter  of 
law,  tliat  had  the  vessel  that  came  np  to  her,  and 
idtose  services  were  refused,  or  any  other  teasel 
except  the  Oommodore,  towed  her  oat  of  her 
position,  that  vessel  would  have  been  entitled  to 
salvage;  and  it  is  not  becanse  the  OomuMdor* 
did  not  perform  what  would  have  been  in  its 
general  eharaeter  salvage  service  that  the  ob- 
jection ifl  taken.  It  is  with  refinenoe  to  the 
engagement  under  which  she  was  at  the  time 
when  this,  which  otherwise  woaM  have  been  s 
salvage  service^  was  rendered.  The  Chmmodm 
was  engaged  as  a  tog  to  tow  this  large  sailing 
vessel  dear  of  tjie  Skerries,  and  she  tacitly  oon- 
traoted,  of  coarse,  to  find  adequate  knowledge  and 
skill  for  the  performance  of  this  serviceL  Tits 
vessel,  however,  came  into  the  position  of  danger 
which  I  have  mentioned,  and  the  tng  now  makets 
daim  in  this  eonrt  in  the  character  of  a  salvor, 
because  she  says  that  danger  was  the  oonseqneocs 
of  snpervenine  ciitnimstanoes  over  which  she  bad 
no  control.  There  are  then  two  points :  first,  the 
parting  of  the  hawser;  and,  seoondly,  the  coming 
on  of  a  gale.  With  regard  to  the  l»«akuig  of 
the  hawser,  looking  to  aU  the  circumstances  of  the 
case,  namely,  that  it  was  patent  to  the  captain  of 
the  sailing  vessel  that  the  hawser  was  chafed  to  the 
extent  of  three  or  four  fathoms  from  the  end,  and 
that  that  was  the  only  part  of  the  hawser  that  wm 
damaged ;  that  his  attention  having  been  drawn 
to  it,  he  refused  to  allow  his  own  hawser  to  be 
used  ;  and  that  the  river  pilot  saw  it,  and  was  of 
opinion  that  it  was  not  inadequate ;  and  that  it 
had  been  used  from  five  p.m.  to  one  am.; 
I  do  not  think,  and  the  Elder  Brethren  agree 
with  me,  that  the  tug  is  to  blame  tar  having 
attempted  to  tow  the  vessel  with  an  improper 
hawser.  But  the  more  serious  question  remains, 
namdy,  whether  the  tug,  if  she  was  panning 
a  proper  course,  would  have  been  compiled 
to  place  the  sailing  ship  in  a  position  of 
danger.  It  is  important  to  remember  that  the 
weather  had  been  bad  for  some  time;  and  that 
at  the  time  when  the  towing  was  begun  it  v*s 
seen  to  be  very  doubtfuL  I^w,  the  oonrse  that 
the  tag  ought  to  have  pursued  was  a  north-west 
course;  the  course  she  says  she  pursued,  in  the 
statoment  of  claim,  is  this  :  "  The  wind  was  firom 
the  northward,  a  strong  breese,  the  sea  modeiate, 
and  the  vessel  was  being  towed  three-quarter 
speed,  or  five  to  six  knots  an  hour,  on  a 
W.  by  N.JN.  coarse.  It  appears  from  the  evi- 
dence of  the  master  of  the  tug  himself  that  he 
received  orders  from  the  pilot  to  steer  a  W.N.W. 
oonrse.  The  contention  is,  that  whereas  be  did 
steer  half  a  point  more  to  the  west,  according 
to  the  statoment,  and  that,  according  to  the 
evidence,  he  steered  a  course  which  brought  him 
inside  the  pilot  boat  Ko.  6,  and  that  he  steered 
this  coarse  when  to  have  gone  outside  the  pilot 
boat  would  have  been  a  course  of,  oompaiabraly 
speaking,  perfect  safety,  and  a  ooarae  tiiat  tm 
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oAer  Teasda  of  the  same  kind,  and  nnder  tbe 
game  oirenmatanoee  aa  the  tag,  at  the  aame  time 
panned.  Now  the  maater  of  the  tag  dentes  tha* 
he  reoetrad  anj  orders  at  all,  bat  he  says  that  at 
deven  o'dook  b»  pat  the  reaael  N.W.  by  W.  of 
his  own  aooord.  Unfortanately,  it  was  then  too 
late  to  regain  the  ground  he  nad  lost,  and  this 
necessitated  the  yessel  being  placed  in  a  position 
of  conaiderable  danaer.  Now,  it  is  a  matter  very 
much  for  the  IHder  Brethren  of  the  Trinity  Hoose 
to  advise  the  oonrt  on  a  point  of  this  description, 
aa  to  whether  there  was  a  want  of  common 
pradenoe  and  skill  in  going  to  leeward,  the 
oonseqpaence  of  which  was  that  the  ship  was  taken 
within  a  mile  and  a  tjnarter  of  the  shore ;  whether 
it  was  consistent  with  common  prudence  to  have 
taken  tiiat  wnrse  in  that  state  of  the  weather ; 
sad  they  are  clearly  of  opinion  that  it  was  not, 
that  it  was  aa  impradent  coarse  to  porsaei,  and 
the  conseqaenoe  is  that  the  sailing  vessel  was 
plaeed  in  a  position  of  jeopaird^  resulting  from 
tha  impradenoe  of  this  navigation.  That  being 
their  opinion,  it  is  iinpossibw  lo  ooma  to  any 
other  oonolasion  than  that  the  Oommodora  did  not 
act  as  a  salvor,  but,  on  the  contrary,  is  to  blame. 
We  are  dearly  of  opinion  that,  though  the  master 
of  the  toe  aiied  impradsntly,  he  acted  in  good 
futh,  ana  we  have  no  reason  to  babeTe,  nor  is 
it  Roggestad,  that  he  endeavoured  to  induce 
the  orew  to  leave  the  vessel,  or  that  he 
placed  her  in  a  position  of  danger  or  in  any  way 
utentioaally  misconducted  himsel£  Bat  he  did 
not  give  that  skill  and  prudence  which  be  tacitly 
oontraoted  to  give  when  he  enga^d  to  tow  the 
vessel.  Itnutybeaswelltorefertotheverycarefhl 
Isngnu^  used  by  the  Privy  Coancil  in  the  case  of 
Tht  MmnehcAa  (4,  L.  T.  Bep.  N.  S.  810 ;  Lush. 
335), which  is:  "Wliether  the  ctronmstaiioes  in 
each  partiealar  case  are  sufficient  to  tarn  towage 
into  salvage  must  often  be  a  subject  of  ^eat  doubt, 
as  it  is  in  the  prment  case ;  but  there  is  one  point 
vpon  which  their  Lordships  can  entertain  no 
doiibt>and  upon  which  they  are  surprised  that  any 
doabt  should  have  been  thrown  at  the  bar.  If 
the  danger  from  wfaidi  the  ship  has  been  rescued 
is  attribntable  to  tbe  firalt  of  tne  tug ;  if  the  tug, 
whether  by  wilful  misccmdaat  or  by  iieglig|enoe^  or 
by  the  want  of  that  reasonable  skill  or  equipments 
whidi  are  implied  in  the  towage  contract,  has 
oocarioned  or  materially  contributed  to  the 
danger,  we  oan  have  no  hesitation  in  stating  our 
opmion  that  she  can  have  so  claim  to  salvage. 
She  never  can  be  permitted  to  profit  by  her  own 
wrong  or  defaolt  When  it  is  remembered  how 
nraeh  in  all  coses — how  entirely  in  many  cases — 
the  ship  in  tow  is  at  the  mercy  of  the  tug ;  how 
easily,  with  the  knowledge  whioh  the  craws  of 
such  boata  usually  have  of  the  waters  on  whioh 
they  ply,  they  may  place  a  ship  in  their  charge  in 
great  real  or  apparent  peril;  how  difficult  of 
detection  snch  a  crime  must  be,  and  how  strong 
the  t«nptation  to  commit  it,  their  Lordships  are 
of  opinion  that  suoh  cases  require  to  be  watched 
with  the  closest  attention,  and  not  without  some 
jesloosy."  I  am  of  opinion,  after  receiving  the 
advice  ct  the  Elder  'Brethren,  that  this  case 
is  brought  within  the  scope  of  these  observations 
of  their  Lordships  of  the  Privy  Council  in  the 
^se  afJThs  IfttmeAoAo,  and  that  the  tug  did 
"  notarially  oontribnte  to  the  danger"  aS.  the 
poiitknt  in  which  this  vessel  was  placed.  It 
mouns  only  to  consider  the  other  part — the 


ooanter-olaim — in  this  ease,  namely,  certaindama^ 
to  the  vessel  by  reason  of  being  oUtged  to  sLp 
both  her  anohora.  She  claims  to  be  reimbarsad  for 
the  loss  occasioned  to  her,  as  she  says,  by  the  tog ; 
and,  inasmuch  as  I  am  of  opinion  that  the  loss  of 
the  anchors  and  chains  was  a  oooaeqaeaoe  of  the 
impmdenk  navigatioa  of  the  tag.  I  mast  Bsfier 
Vbo  matter  to  Uia  registrar  aod  BBorohaats  to 
asoMtain  their  value,  and  tbe  amount  of  the  loss 
which  was  so  caused. 

Solicitor  for  the  plaintiff,  owner  o(  the  Com- 
modore, Ayrton. 

Solicitors  Ibr  the  defendants,  owners  d  the 
Robert  Dixon,  Neede  and  Philpot4 


ArareA7,8,14,emdia 

(Before  Sir  B.  Pkiluhoul) 

Thx  Haxxow.  (a) 

OoUinon — Damage — Compidtory  pilotage — JKeemp- 
tione — Exeeplion»  from — Port  or  place  to  whuA 
ship  belongs  —  Parlieidar  provuione — Ooit$ — 
6  Geo.  4,  c  125,  preamble,  ».  59—17  *  18 
Viet.  e.  104,  u.  353,  370,  376, 379,  388. 

The  provitions  of  the  Pilotage  Ad  1825  (6  Geo. 
4,  c.  125],  at  to  eompuliory  pUotage  andexen^ 
tiont  th&r^rom,  are  preierved  by  the  l£erehemt 
Shipping  Act  1854  (17  ^  18  Vict.  c.  104),  ».  353. 

A  veiset  teUhin  the  limilt  oj  her  ouin  port  at  a  place 
toAere,  previous  to  the  passing  qf  Ois  Pitotage 
Act  1S25,  there  were  provisions  in  force  for  iM 
appointment  of  pilots,  is  not  exempt  from  eompvi- 
sory  pilota,gn. 

The  provisions  of  the  Trinity  .Hbttse  O^rier, 
granted  by  James  U.,  and  of  the  Acts  of  Parlia- 
ment reitmng  to  the  pilotage  of  the  rivers  Thamet 
and  Medway,  and  the  approaehes  thereto,  ore 
"particular  proviaunis"  relaling  io  the  p<ai  of 
lUmdon,  within  the  msaning  of  sect.  59  of  the 
Pilotage  Act,  so  fas-  as  &at  port  is  eoniained  u» 
the  pilota^  district.  (6) 

A  «Aip  belenghsf  to  the  port  of  London,  and  hound 
to  London  from  Australia  with  passengers,  is 
ahliged  io  employ  a  pilot  by  compulsion  of  law, 
under  the  provtaions  of  sect  59  of  the  PHalage 
Anst  1825  (6  Geo.  4,  &  125),  when  within  &e 
limits  of  theport  of  London,  by  reason  of  (here 
being  at  OuU  time  "  particular  provisions"  for  &e 

(a)  BaporUil  by  J.  P.  Isrnuu  saA  7.  W.  B*im,  Biqa.. 

Bafnirtir»«tJAw. 

(b)  There  may  be  some  doubt  as  to  wlisther  the 
charter  of  Junes  11.  has  really  any  bearing  on  the 
question.  The  Hankow  was  an  inward-bound  vessel 
from  Australia,  and  wonld  therefore  in  all  probability  have 
oome  by  Dover.  In  that  case  she  would,  nnder  the 
oii«wal  pilotage  law  (3  Geo.  1,  c.  18,  s.  1 ;  7  Qeo.  1,  stat. 
1,  0.  21,  B.  14 ;  5  Geo.  2,  o.  20,  a.  12 ;  43  Geo.  8,  o.  52), 
have  had  to  employ  a  Cinque  Port  pilot,  and  none  other. 
The  reciprocal  right  of  piloting  veesela  inward  by  the 
Sonth  Channel  wag  only  eonferrad  on  the  Trinity  Honse 
of  Dentford  pilots  by  48  Geo.  3,  c.  104,  b.  2,  and  was  eon- 
firmed  hy  52  Geo.  3,  c.  39,  «.  2.  TbereCoietha  duster  of 
James  II.,  thongh  giving  power  to  the  Trinity  Honee  of 
Deptford  to  appoint  pilots  for  the  Thamen,  ooold  not 
have  aiEected  the  case  of  a  ship  inward  bonnd  having 
passed  .by  Dover.  The  Cinqne  Ports  pilots  do  not  appear 
to  have  obtained  their  right  of  piloting  inwaras  by 
charter,  aa  the  preambles  of  the  Acts  referring  to  it 
speak  of  t^em  as  having  existed  "  tame  out  of  mind," 
and  having  enjoyed  the  ezolusive  right.  The  Act  how- 
ever of  52  Geo.  3,  o.  89,  would  appear  to  be  a  anffioient 
"particular  provision,"  provided  there  was  no  special 
exemption  in  it  and  the  previous  Acts  for  a  vessel  m  its 
own  port. 
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appomimtnt  of  pOoUfor  (he  rUws  Thames  and 

Midway  bdow  hridge^ 
TTbe  Stettin  {Br.  4rLu»h,  199 ;  6  £.  T.  Bep.  N.  8. 

613 ;  1  Mar.  L.O.  229]  not  followed. 
The  Eillarnay  (Lush.  427 ;  6  L.  T.  Bep.  N.  8. 908  ; 

1  Mar.  L.  (J.  238)  approved. 
When  ieftndauts  rely  eolely  on  fh»  dufencs  of  com- 

pvieory  pQotaae  and  are  sueeee^fid,  thsv  may  not 

get  eoits  if  the  eowrt  is  of  opwwon  duU  vnder 

the  eireumstanees  tiie  plainlifs  were  justified  in 

hringing  ^  attion. 
TFhis  was  an  action  for  damage  by  collision 
broaght  by  the  owners  of  the  ^eZion  steam  tag 
against  the  Hanhow.  The  oollisian  hf^pened  in 
the  rirer  Thames,  above  GraTesend,  about  three 
pan.  The  Ndson  was  engaged  in  towing  a  ship 
called  the  Bdtana  np  to  Ibondxm,  and  was  lashed 
aloncraide  of  her.  The  Hankow  (a  screw  steamer 
<rf  2822  tons  register)  was  boond  to  London  from 
Sydney  in  New  South  Wales  with  a  cargo  of  wool 
and  seventy  or  eishty  passengers.  At  Uie  time  of 
the  collision  she  had  a  duly  licensed  pilot  on  board 
«od  in  dbuge  of  her. 

The  action  was  orginaHy  bronght  in  the  Gi^  of 
London  Court  against  the  owners  of  the  SinnAoto 
and  also  against  the  pilot,  and  was  transferred  by 
the  judge  of  that  court  on  the  ground  that  he 
could  not  entertain  a  suit  of  that  nature  against 
a  pilot.  At  the  trial  in  the  Admiralty  Division  the 
defendants  did  not  dispute  that  their  ship  was  to 
blame  but  alleged  that  the  pilot  was  employed  by 
oompulsion  of  law,  and  that  all  his  orders  were 
obeyed,  and  that  therefore  the  owners  of  the 
Hankow  were  not  liable  for  the  damage.  At  the 
hearing  it  appeu«d  that  the  statement  of  defence 
only  aUeged  that  the  Hankow  (par.  2)  "  was  in 
«h&»e  ofa  duly  licensed  pilot,"  and  (par.  7)  that 
"  before  and  at  the  time  of  the  collision  the 
Hankow  was  being  navigated  by  the  d^endant 
Bobert  John  Dates,  a  da^  licensed  pilot,  and  if 
and  80  far  as  the  collision  was  caused  by  any 
negligence  of  any  one  on  board  the  Hankow  it  was 
caused  by  the  nwligence  of  the  said  pilot." 

March  7.—MiSoard,  Q.O.  and  Dr.  W.  G.  F. 
PhiQimore,  for  the  defendants.— The  plea  of  com- 
pulsory pilotage  being  the  only  question  to  be 
decidM,  the  ddtendants  have  the  right  to  begin. 

Olarkson. — ^There  is  no  plea  that  the  pilotage  is 
compulsory ;  the  pleadings  only  assert  that  yon  had 
a  pilot  on  board,  and  that  he  was  in  charge ;  they 
do  not  say  that  his  employment  was  compulsory. 

MQward,  Q.C.  asked  leave  to  amend  tnc  plead- 
ings so  as  to  raise  the  issue  distinctly. 

Sir  B.  Peillihobb. — ^I  shall  allow  the  amend- 
ment. 

The  pltttdings  were  therefore  amended  by  inter- 
polating in  paragraph  7  of  the  defence  a  state- 
ment that  the  employment  of  the  said  pilot 
was  compulsory. 

Milward,  Q.U.— I  have  to  show,  first,  that  I|had 
a  pilot  on  board;  seoondlv,  that  I  was  compelled 
to  employ  him;  and,  thirdly,  that  his  orders  were 
obeyed. 

Sir  B.  Phillimoke. — There  are  two  questions 
to  be  decided :  one  of  law,  whether  the  pilotage 
was  compulsory ;  one  of  fact,  whether  the  pilot's 
orders  were  obeyed. 

The  pilot  himself  was  thereupon  called.  He 
stated  that  he  went  on  board  at  Gravesend,  took 
charge  of  the  ship,  that  she  was  from  Australia 
with  pasEcngers,  that  he  was  a  properly  licensed 
pilot,  and  that  all  his  orders  were  obeyed. 


Olarkson  claimed  the  right  to  cross-examine  the 
pilot  as  to  what  his  oraera  wore.  Therenpon 
other  witnesses  were  called  for  the  plaintiff  to 
show  that  all  the  material  ciders  were  obeyed. 
After  heitring  the  evidence  and  counsel, 

March  8. — Sir  B.  PHiLLDtORE. — On  the  qaestkm 
of  fitct,  I  am  of  opinion  that  the  pilot  gave  the 
order  to  slow  the  engines ;  and  on  the  qnestioD  of 
nautical  science,  the  Elder  Brethren  aidviae  me, 
that  whether  given  or  not,  or  obeyed  or  not,  it 
could  not  have  contributed  to  the  collision. 

MHward,  Q.G.  then  called  an  official  from  the 
Trinity  House,  who  produced  a  box  containing,  u 
he  alleged,  the  original  charter  granted  to  the 
Trio  ity  House  by  James  11. 

The  argument  as  to  whether  the  pilotage  wu 
compulsory  was  then  postponed,  and  was  argned 
on  March  14th  and  18th.  The  argument  torned 
upon  the  following  enactments : 

6  Geo.  4,  o.  125  (An  Act  for  the  Amendment  of 
the  Law  respecting  Pilots  and  Pilotage ;  and  also 
for  the  better  Preservation  of  Floafeing  Ligfatii 
Buoys,  and  Beacons). 

Preamble: 

Whereas,  ships  and  vessels  liave  freqaently  been 
wrecked,  and  many  lives  and  mnch  property  have  been 
loet  from  the  ufnoTanoe  and  miaoondnct  of  penom  taking 
charge  of  snon  ghipe  and  yeeselB  as  pilots ;  and  iriiertai 
the  maeter,  wardens,  and  assistantB  of  the  gnild,  fn- 
temity,  and  brotherhood  of  the  Kost  Glorious  and  Un- 
divided Trinity,  and  of  St.  Clement,  in  the  pariah  of  Dept- 
ford  Stioad,  m  the  ooonly  of  Kent,  oommonly  oaUed  uw 
"  Corporation  of  Trinity  Honae  at  Deptfora  Gboad," 
have  as  well  by  usage  for  more  than  three  oentoriee,  u 
by  giants  from  the  Crown,  been  empowered  to  appoint 
pilots,  loadsmen,  or  goides,  to  conduct  ships  and  veeseli 
into  and  out  of  and  upon  toe  river  Thames,  through  the 
North  Channel,  to  or  by  Orfordness,  and  round  the  Lov 
Sand  Head,  or  through  the  Queen's  Channel,  the  Sonth 
Channel,  or  other  chaunels,  into  the  Downs,  uid  from  or 
by  Orfordness,  and  up  the  North  Channel,  and  np  tiie 
nvers  Thames  and  Hedway,  and  the  several  oreeki  and 
channels  belonging  to  or  running  into  the  same,  and  to 
make  such  ordOTS  and  oonstitntions  as  should  be  needful 
for  the  wholesome  government  of  aeafarinf^  men,  and 
maintenance  and  increase  of  navigation,  and  of  all  sea- 
faring men  within  the  said  river  of  Thames ;  in  pnr- 
snance  of  which  powers  the  said  corporation  have  from 
time  to  time  appomted  a  sufficient  number  of  pSota  for 
the  purposes  before  mentioned,  and  mode  orders  for  the 
better  regulation  and  government  of  the  some :  Aad 
whereas  there  has  been,  time  out  of  mind,  and  now  is,  a 
society  or  fellowship  of  pilots  of  the  Trinity  House  of 
Dover,  Deal,  and  the  Isle  of  Thonet,  who  luive  had  the 
pilotage  and  loadmanoge  of  all  ships  for  the  said  places 
up  the  rivers  Thames  and  Medway,  which  said  soaelT  or 
feUowship  have  been  confirmed  by  various  Acts  of  Par- 
liament for  regulating  the  pilots  of  the  society  or  fellow- 
ship of  pilots  of  Dover,  Deal,  and  the  Isle  of  Thanet, 
commonly  called  Cinque  Ports  pilots ;  and  whereas,  by 
certain  Axsta  of  Parliament,  and  more  partionlarly  by  an 
Act  passed  in  the  fifty-second  year  of  the  reign  of  his  late 
Majesty  King  George  III.,  intituled  "  An  Act  for  the  mote 
effectual  regulation  of  pilots,  and  of  the  pilotage  of  ships 
and  vessels  on  the  coast  of  England,"  certain  additioaal 
powers  and  authorities  were  vested  as  well  in  tiie  said 
corporation  of  Trinity  House  of  Deptford  Stroud  and 
the  said  society  or  fellowship  of  pilots  of  Dover, 
Deal,  and  the  Isle  of  Thanet,  oommomly  called  Oin<^ne 
Fort  pilots,  as  also  in  the  coloration  of  the  Trim^ 
House  of  the  ports  of  Hull  and  Newcastle  respectivdy: 
and  whereas  a  certain  other  Act  of  Parliament  was  passed 
in  the  fifty-fifth  year  of  the  reign  of  his  late  Majesty 
Kin^  George  III.,  intituled,  "  An  Act  to  relieve  oertain 
foreign  vessels  resorting  to  the  Port  of  London  in 
respect  of  pilotage,  and  to  regulate  tie  mode  of 
payment  of  pilotage  on  foreign  vessels  in  the  said  port;" 
and  whereas  the  proviBion  of  the  sevoral  Actti  have  been 
found  inatlcqnato  and  iuRnfficient,  aad  it  i.<i  therefore 
expedient  that  the  same  should  ba  repeilel  (except  an 
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hMabaftsr  pm-rided),  and  that  the  Beveml  pioviaiona 
ilMnin  contained  respecting  pilots  and  pilotai^  shonld 
b«  impoTed  and  amended  and  consolidated  in  one  law  : 
Itkj  it  therefore  please  toot  Majestiy  that  it  may  be 

anaoted,  and  be  it  enacted,   Ac that  the  aoid 

Aet  paned,  Ac,  and  also  the  said  Act  passed,  Ao 

and  all  aiid  ereij  the  danses,  piOTisions,  powers, 
penalties,  fcrfeitDzes,  matters,  and  things  relating  as 
w«D  to  pilots  appointed  hj  the  said  corporation  of 
Baptford  Stroud  as  to  pilots  of  the  fellowships  of  Dover, 
Stal,  and  the  Isle  of  Thanet,  and  to  the  pilotage  by 
and  regulation  of  all  saoh  pilots  as  aforesaid,  and  also  as 
to  the  oondnet  of  all  persons  in  matters  of  pilotage 
within  the  jnrisdiction  of  the  said  aorporation  of  Trinity 
HoDse  of  Deptford  Strond,  and  tae  liberty  of  the 
(SaqoB  Ports,  which  are  contained  in  any  Act  or  Acts  of 
Patnament  heretofore  made,  shall  be  and  the  same  ai« 
hereby  repealed  :  Provided  always,  that  notUng  in  this 
Aot  oontaued  shall  extend  or  be  conatamed  to  extend  to 
npealio  mooh  of  the  said  Acts  passed  in  tiie  fifty-second 
aaa  fifW-Sfth  years  of  the  reign  of  his  late  Maiesty,  or 
sHJier  of  them,  as  relates  to  any  rates  of  pilotage  one  or  to 
become  due,  or  to  any  penalty  or  f Off eituie  inonrred  or  to  be 
iaenrred,  or  any  other  act,  matter,  or  thing  done  or  to  be 
dm  before  the  oommanoement  of  the  operation  of  the 
pratinons  of  this  Act,  in  relatuni  to  any  snob  matter  and 
things  as  last  aforesaid. 

Seek  59: 

IfaHsra  of  certain  tihSpi  may  fiUt  mmm  m  Umg  a*  fuA 
uritUi  hy  «nlteaiwed  f«ncn$. 

Prorided  always,  and  be  it  farther  enacted,  that  for 
tad  notwithstanding  anything  in  the  Aot  contained,  the 
mastercf  any  collier,  or  of  any  ship  or  vessel  tnuling  to 
ITonray,  or  to  the  Cattegat  or  Baltic,  or  round  the  North 
O^pe,  or  into  the  White  Sea,  on  their  inward  or  outward 
vmgM,  or  of  any  constant  trader  inwards  for  the  porta 
bnween  Boulogne  inclusive  and  the  Baltic  (all  sn<di 
■bnis  and  veasds  being  British  register,  and  coming  up 
eithsr  by  the  North  Channel,  but  not  otherwise),  or  if 
uy  Irish  trader,  using  the  navi^tion  of  Uie  rivers 
Thames  and  Ifedway,  or  of  any  ship  or  vessel  employed 
is  the  ragolar  coasting  trade  Ol  the  kingdom,  or  of  any 
■Up  or  vessel  whollv  laden  with  stone  for  Ouemaey, 
Jen^y,  AIdem«y,  Sark,  or  Mam,  and  bong  the  prodnction 
thereof,  or  of  any  ship  or  vessel  not  exceeding  the 
bntthen  of  sixty  tons,  and  having  a  British  register, 
except  as  hereinafter  provided,  or  <A  any  other  mip  or 
Teasel  idiatever  whilst  the  same  is  withm  the  limits  of 
the  port  or  place  to  which  she  belongs,  the  same  not  being 
a  pmt  or  pliMie  in  relation  to  whiidi  particular  jiroviaion 
hath  heretofore  been  made  by  any  Am  or  Acts  of  Parlia- 
■uot,  or  by  any  charter  or  omu'ters  for  the  appointment 
<'^uots,  shall  and  may  lawfully,  and  without  being 
■dqeet  to  ai^  of  the  penalties  by  this  Act  imposed,  oon- 
dnet or  pilot  his  own  ship  or  vessel,  when  and  so  long  as  he 
■hall  oondnot  or  jpilot  the  same  without  ^e  aid  or  assist- 
nee  of  any  unlicensed  pilot  or  other  person  or  persons 
then  the  ordinary  crew  en  the  said  ship  or  vessel. 

The  Uerelumt  Shipping  Aot  1854  (17  &  18  Yicb 
clM). 

CompnUory  Pilotage  (GeiMroI). 
CompuZfory  pilotage,  in  what  mode  to  be  er^oreed. 

^.  Subject  to  any  alteration  to  be  made  by  any 
PUokge  authority  In  pursuance  of  the  power  herein- 
More  in  that  behalf  given,  the  employment  of  pilots 
uaU  oontinae  to  be  oompolsoiy  in  all  districts  in  #hioh 
we  nme  was  bylaw  compulsory  immediately  before  the 
ma  ^hen  this  Act  comes  into  operation;  and  all  exemp- 
Ms  bom  oompnlaory  pilota^  taen  existing  within  suui 
wnets  shall  also  oontinae  m  force ;  and  every  master 
nuy  nnexempted  ship  navitjating  within  any  sntdi 
wriet'iAo,  after  a  qualified  pilot  has  offored  to  take 
charge  of  such  ship  or  has  made  a  sij^ial  for  that  pnr- 
pne,  either  himseli  pilota  snch  ship  without  possessing  a 
^cUge  certificate  enabling  him  so  to  do,  or  employs  or 
gynneeto  employ  an  onqualifled  person  to  pilot  her, 
*']^BUMter  of  any  exempted  ship  narigating  within 
JKf  neb  district  who  after  a  qualified  pilot  has  offered 
*™w  chaise  of  such  ship  or  has  made  a  signal  for  that 
PJJPoee  employs  or  continues  to  employ  an  unqnalified 
f*"  *o  pilot  her,  shall  for.  every  such  offence  incnr  a 
putty  ol  doable  the  amount  of  pilotage  demandaUe 
tethe  eondnot  of  anah  ship. 

Td.  XL.,  N.«.,  vnr. 


Trtntty  Ho%ue  to  Ueeiwe  pilot*  to  aet  wUhin  toitaim 

liumte. 

370.    The  Trinity  House  shall    oontinae,    after   dm 

examination  by  themselves  or  their  sub-commissioners,  to 

appoint  and  license  under  their  common  soal  pilots  for 

the  purpose  of  conducting  ships  within  the  limits  f  oIlowii)g 

or  any  portion  of  snch  limits ;  (that  is  to  say,) 

(1.)     The  London  District,"  comprising  the  waters  of 

the  Thames  and  Medway  aa  high   as   London 

Bridge  and  Boohester  Bridge  respectively,  and 

also   the  seas  and  n^«-T<nal»  1<l«/^ing  thereto  or 

therefrom  as  far  as  Orfordness  to  the  north  and 

Pongeneas  to  the  south ;  so  nevertheless  that  no 

pilot  shall  be  hereafter  Ucraised  to  oondnot  ship* 

both  above  and  below  Gravesend. 

Compslsory  Piloto^ra  (IVintiy  Hbuae). 
PanaZ^  on  matteri  of  ehipi  rnnplouinf  unUeensed  ptloii^ 
or  oettn;  osptlot. 
376.  Subject  to  any  alteration  to  be  made  by  tiM 
Trinity  House,  and  to  the  exemptions  hereinafter  con- 
tained, the  pilotage  districts  of  ibe  Trinity  House  within 
which  the  emphqment  of  pilots  is  compulsory  are  tiit 
London  district,  and  the  Trinity  House  outport  districts, 
aa  hereinbefore  defined;  and  the  master  of  every  diip 
navigating  within  any  part  of  suOh  district  or  distriota, 
who,  after  a  qnalifiea  pilot  has  offered  to  take  charije  of 
saoh  8hii>,  or  has  made  a  signal  for  that  purpose,  either 
himself  pilots  such  ship  without  possessing  a  certificate 
enabling  Um  so  to  do,  or  employs  or  continues  to  employ 
an  unqnalified  person  to  pilot  her,  shall  for  every  snoh 
offence,  in  addition  to  the  penalty  hereinbefore  specified, 
if  the  Trinity  House  certify  in  writing  nndar  thur  com- 
mon seal  that  the  prosecutor  is  to  be  at  liberty  to  prooeed 
for  the  recoveiy  of  such  additional  penalty,  incnr  an 
additional  penalty  not  exceeding  five  pounds  for  even 
fifty  tons  burden  of  such  ship. 

ExempUom  from  eompulfory  pilotage. 
379.  The  following  ships,  when  not  carrying  paasengeis, 
shall   be   exemptea   from  compulsory   pilotage   in    tiie 
Loradon  district,  and  in  the  'mnity  House  outport  dis- 
tricts ;  (that  is  to  say,) 
(1.)  Ships  employed  in  the  coasting  trade  of  the  United 

Ejngdom: 
(2.)  Ships  of  not  more  tlian  sixty  tons  burden : 
(3.)  Ships  trading  to  Boulogne  or  to  any  plaoe  in  Europe 

north  of  Boulogne : 
(4.)  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark,  or 

Han,  which  are  wholly  laden  with  stone  being  tha 

produoe  of  those  islands : 
(5.)  Soiiw  navigating  within  the  limits  of  the  port  te 

which  they  belong : 
(6.)  Ships  passing  through  the  limits  of  any  pilotage 

district  on  their  voyages  between  two  puces  both 

sitoate  out  of  sucn  limits,  and  not  being  bound 

to  any  plaoe  within  such  limits  nor  anohoriag 

therein. 

Banimg  itf  Ownot't  emd  Maetof't  BighU. 
ZrtmitoKon  of  UabUUy  of  ownor  wkare  ptlotef*  'U 

eompulaory. 
888.  No  owner  or  master  of  any  ship  shall  be  answer- 
able to  any  person  whatever  for  any  loss  or  dunags 
occasioned  b^  the  fault  or  incapacity  of  _  any  qualified 
pilot  acting  m  charge  of  such  snip,  within  any  district 
where  the  employment  of  snch  pilot  is  compulsory 
bylaw. 

MOward,  Q.C.  (with  him  Dr.  W.  0.  P.  PkflK- 
more)  and  Vamey. — The  pilotage  of  this  vessel  at 
the  place  in  the  London  diatriot  (Mercfaast 
Shipping  Aot  1854,  17  &  18  Tict.  c.  104,  8.  370) 
is  oompnlBOZT  (Merchant  Shipping  Aot  1854, 17  & 
18  Vict  c.  104,  8.  370);  she  had  passengers  ok 
hoard,  and  therefore  cannot  claim  exemption  ander 
sect.  379  of  tiiat  Act,  thongh  she  is  navigating 
within  the  limits  of  her  own  port,  being  above 
Gravesend,  and  therefore  above  Yantlett  Cre^E 
also: 

Oaneral  Btoam  Navigatimn  Compcmn  v.  Britieh  emS 
Colonial  Steam  Savigatum  Qompamg,  L.  Bep.  '3 
Ex.  230 ;  L.  Bep.  4  Ex.  238;  19  £.  T.  Bep.  N.  8. 
S57i20L.T.Bei>.N.  S.  581. 
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She  is  not  exempt  under  seot  358  of  the  same 
Ace,  for  that  Bection  preserrea  only  the  exceptions 
vristiag  at  the  time  it  was  paased ;  that  is,  those 
eaasting  nnder  6  Gtoo.  4,  c.  125.  Sect.  59  of  that 
Act  only  excepts  ships  "  whilst  within  the  limits  of 
the  port  or  place  to  which  she  belongs "  when 
ihat  port  (V  place  is  not  "  a  port  or  place  in  rela- 
tion to  which  particalar  provision  hath  heretofore 
been  made  by  any  Act  or  Acts  of  Parliament,  or 
by  any  chartor  or  charters  for  the  appointment  of 
pilots."  Therefore,  if  London  is  a  port  or  place 
for  which  preTions  to  that  Act  particular  provi- 
sion bad  been  otade  for  the  appointment  of  pilots, 
whether  their  employment  was  oompolsory  or  not, 
this  vessel  cannot  be  exempt  nnder  that  seotioD. 
I  have  proved  the  existence  of  a  charter  for  the 
appointment  of  pilots  in  that  place,  and  it  is 
recited  in  the  preamble  of  the  Act  (ubi  tup.), 
together  with  previons  statntes  having  reference 
to  it.  The  decision  in  The  Stettin  (Br.  &  Lash. 
199;  6  L.  T.  Bep.  N.  S.  613;  1  Mar.  L.  C.  229) 
was  given  because  this  charter  and  the  Act  relating 
to  it  were  not  brought  to  the  notioe  of  the  learned 
jndge.  He  ia  reported  in  the  report  of  the  case  in 
the  Law  Tnns  Reports  to  have  said :  "I  am 
aware  of  no  such  Act  of  Parliament,  and  no  such 
Act  has  been  mwitioned,  so  I  must  conclade  there 
ia  none."  I  have  shown  that  there  was  snch  an 
Act  (59  Qeo.  3,  c.  39)  recited  in  the  preamble  to 
the  very  Act  (6  Geo.  4,  o.  125),  in  which  that 
provision  is  made,  and  which  was  therefore  in 
operation  at  the  time  the  latter  statute  was  made. 
When  any  such  particular  provision  as  is  required 
t>y  the  statute  was  brought  to  the  notice  of  the 
learned  judge,  he  decided  that  it  was  a  bar  to  the 
exception : 

ThiKiUamM,  Loah.  4S7 ;  6  L.  T.  Bep.  N.  8.  906; 
1  Mar.  L.  C.  238. 
That  case  is  precisely  similar  to  this,  with  the 
exception  that  the  port  or  place  is  there  Goole,  and 
here  London.  The  other  leading  cases  on  the 
sniigect  of  pilotage  are  not  in  point,  ns  the  exemp- 
tions claimed  in  The  Earl  ofAuddamd  (1  Lush. 
164;  3  L.  T.  Bep.  N.  S.  786;  1  Mar.  L.  C.  27, 
177);  Beg.  v.  Btainton  (8  E.  &  B.  445),  and  The 
MoteOe  (32  L.  T.  Bep.  N.  S.  572),  were  on  the 
sroond  that  the  carriage  of  sassengers  (sect.  379 
Sterohmt  Shipping  Act  1854)  did  not  necessitate 
the  employment  of  a  pilot  by  a  vessel  exempted 
nnder  seek.  59  of  6  (jeo.  4,  o.  125,  by  reason  of 
being  engaged  in  a  particular  trade, 

E.  0.  Clarkion. — The  decision  in  The  Stettin 
(«M  tup.)  was  based  on  sect.  59  of  6  G^.  4,  c.  125, 
and  therefore  the  statute  was  before  the  learned 
jndge ;  that  being  so,  it  was  not  necessary  to  give 
evidence  of  the  (Sarter,  as  it  is  recited  in  the  Act. 
The  real  ground  of  the  decision  in  The  Stettin 
(vibi  rup.)  was,  that  though  special  provisions  are 
made  for  the  i^pointment  of  pilots  by  the  Trinity 
House  by  the  charter,  and  the  employment  of 
snch  pilots  is  rendered  compulsory  by  the  Act 
with  certain  exemptions,  the  charter  and  Act 
only  relate  to  certam  districts  of  which  the  Lon- 
don district  is  one,  and  not  to  the  port  of  London ; 
therefore  this  ship  is  exempt  from  compulsory 
pilotage  because  she  is  within  the  port  (London) 
to  which  she  belongs,  snch  not  bemg  a  port  for 
which  any  particular  provision  is  made.  It  is 
tme  that  there  were  special  provisions  at  the  place 
where  she  happened  to  be,  but  this  place  was  for 
pilotage  purposes  the  river  Thames,  and  the  ship 
cannot  be  said  to  belong  to  the  river  Thames. 


The  KUlamey  (ubi  rap.)  is  decided  on  the  oxpren 
grounds  that  the  port  in  which  she  was,  and  to 
which  she  belonged,  was  a  port  for  which  particahi 
provisions  were  made.  The  Stettin  {ubi  tup.)  was 
followed  by  the  Lord  Chief  Baron  in  the  Gmeral 
Steam  Navigation  Company  v.  Briiith  and  Colo- 
nial Steam  Nauigaiion  Company  (L.  Bep.  3  Ex. 
330;  19  L.  T.  Bep.  N.  S.  357).  and  there  the 
charter  of  James  II.  and  the  Acts  making  pilotage 
compulsory  were  speciiJly  referred  to.  ThuBre  was 
a  general  provision  for  pilotage  in  the  met 
Thames  and  waters  adjacent  thereto,  bat  no 
"  particnlar  provision"  has  been  made  for  the 
"port"  of  London  to  which  this  vessel  belongs; 
she  therefore  is  exempt  from  the  necessity  of 
carrying  a  pilot,  as  being  "  within  the  limits  of  the 
port  or  place  to  whioh  she  belongs"  (sect.  59, 6 
Geo.  4,  c.  125). 

Sir  B.  Philliuosb.— This  is  a  ease  in  which  the 
conrt,  if  it  had  the  option,  would  not  choose  to 
decide  where  the  statntes  are  so  very  conflicting 
upon  the  question ;  but  I  have  no  option  of  my 
own.  It  appears  to  me  that  by  sect.  S76  of  the 
Merchant  Shipping  Act  1854  (17  &  IB  Yiot  c 
104),  it  is  enacted  that  "  safageot  to  any  alteration 
to  be  made  by  the  Trinity  Hoaae,  and  to  the 
exemptions  hereinafter  contained,  the  pilotan 
distriots  of  the  Trinity  Honse,  within  which  the 
employment  of  pilots  is  compulsory,  are  the 
London  district"  ....  Then  sect.  370  of  the 
same  Act  defines  the  London  district  as  followi: 
[His  Lordship  bare  read  sect.  370  (1)  ubi  sop.] 
Now  it  is  admitted  that  the  collision  took  place  in 
the  river  Thames  above  Grravesend.  If,  therefore, 
that  statute  (the  Merchant  Shipping  Act  1854) 
stood  alone,  the  law  would  be  tolerably  dear  titti, 
as  that  vessel  hud  passengers  on  boaitl,  and  oonld 
not  therefore  take  advantage  of  the  exemptions 
given  by  sect.  379,  a  pilot  would  be  oompalsonly 
employed  on  board  her  when  within  these  waters. 
But  the  question  really  turns  on  the  oonatmction 
of  the  Pilotage  Aek  1825  (6  Gea  4,  a  125).  It  has 
been  shown  to  me  that  there  is  a  charter  of  the 
Trinity  House,  which  was  in  existence  prior  to 
the  passing  of  that  Act,  making  proviuon  for  the 
appointment  of  pilots  at  the  place  where  the  colli- 
sion happened.  The  question  is  whether  that  is  a 
"particular  provision  "  to  satisfy  the  require- 
ments of  sect.  59  of  the  statute,  qualifying  the 
exemption  given  to  vessels  when  within  the 
limits  of  their  own  port,  as  this  vessel  was.  I 
am  of  opinion  that  it  is.  The  point  was  be- 
fore my  learned  predeoessor  twice,  once  in  the 
case  of  The  KiUanteu  (Lush.  427;  6  L.  T.  Bep. 
N.  S.  908;  1  Mar.  L.  C.  238),  and  onoe  in  the 
case  of  The  Stettin  (Br.  &  Lush.  199  ;  6  L.  T.  Bep. 
N.  S.  613 ;  1  Mar.  L.  G.  229) ;  and  what  snrprises 
me  is,  that  when  the  whole  of  the  snbjeot-matter 
was  discussed,  no  reference  to  the  former  case 
was  made  in  the  latter.  Is  The  KiUamey  (uU 
•up.)  Dr.  Luahington  says,  speaking  of  the  exemp- 
tion from  compulsory  pilotage :  "  One  of  these 
exemptions  (the  only  one  at  all  ^plicsble  to  this 
case)  is  that  a  master  may  pilot  his  own  ship 
whilst  the  same  is  within  the  limits  of  the  port  or 
place  to  which  she  belongs.  Here  the  £wlanwy 
was  in  Goole,  the  port  to  which  she  belonged,  ana 
accordingly  this  case  would  appear  to  be  within 
the  exemption,  and  the  pilotage  would  be  volnn- 
tary  only.  Bat  there  is  an  exception  to  this 
exemption,  for  the  section  goes  on  to  say  '  the 
I  same,    that  ia  '  the  port  or  plaoe,  not  being  a 
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port  or  place  in  rebtioa  to  which  particular  pro- 
Tiaion  has  herehiiore  been  made  by  any  Act  or  Acts 
of  Parliament,  or  by  any  charter  or  charters 
for  the  appointment  of  pilots.'  The  whole  case, 
therefore,  cornea  to  this :  Had  any  particular 
proviaion  been  made  in  relation  to  Qoole  before 
the  year  1826  by  any  Act  of  Parliament  or  by  any 
diarter  for  the  appointment  of  pilots  ?  If  there 
had  been,  the  exemption  just  mentioned  did  not 
attach,  and  the  pilotage  was  oompulsory."  Then 
he  went  on  to  say  that  there  was  an  Act  of  Par- 
liament which  brought  Gonle  within  the  operation 
of  the  exception  in  the  statute.  So  in  the  case  dC 
The  BUttin  (ubi  sup.)  he  ia  reported  as  saying,  in 
the  report  of  the  case  in  the  Mar.  Law  Cases  and 
Luvw  Tims :  "  I  am  well  aware  that  to  put  one  oon- 
Btmotion  npon  the  59th  section  of  the  Pilot  Act, 
and  anotbar  npon  the  379th  section  of  the  Merchant 
Shipping  Act,  tends  to  create  some  confusion; 
but  I  cannot  help  myself,  for  the  Legislature  haa 
nsed  different  ezpreanons,  aa  I  think  conyeying 
different  meanings.  Then  follow  the  words,  '  the 
same  not  being  a  port  or  place  in  relation  to  which 
particular  prorision  haa  heretofore  been  made  by 
Act  of  Faniament.  .  .  .'  Now,  I  am  aware  of  no 
such  Act  of  Pariiament,  and  no  such  Act  has  been 
mentioned,  so  I  must  conclude  by  this  there  is 
none.  The  result  is  that  I  must  hold  that  the 
steamer  was  exempt  from  compulsory  pilotage." 
But  there  is  no  reference  to  the  charter  in  this 
caee,  and  it  is  more  than  probable  that  it  never 
waa  broaght  to  the  judge's  attention  on  that  occa- 
sion, and  it  does  not  appear  to  have  been  present 
to  his  mind.  I  feel  some  difBcalty  in  diacovering 
why  the  derision  in  The  KUhmey  (uM  ntp.)  is  not 
Teferred  to  in  the  oaae  of  The  Stettin  (t(5t  tup.)- 
There  is  one  more  case  referred  to  which  I  ought 
not  to  pass  by,  that  is  the  case  of  The  Oenertd 
Steam  Namgciion  Oompami  y.  The  British  a»d 
Cc^onial  Steam  Nctoigation  Company.  I  am  unable 
to  extract  any  assistance  from  that  case,  and  I 
find  myself  rather  perplexed  in  reading  the  jndg- 
mente,  which  are  oonflicting  on  almost  all  points, 
therefore  I  must  put  that  case  on  one  side.  TJpon 
the  whole,  I  am  of  opinion  that  it  is  prored  in 
this  case  that  the  jnlotaffe  was  oompnisory,  the 
ZoetM  in  qiu)  being  a  "phuse"  which  ia  excepted 
from  the  more  general  exemption  sriven  by  the 
■tatate.  The  case  is  one  in  which  it  is  very  diffi- 
calt  to  find  one's  way  with  satisfiiction ;  bnt  I 
dudl  hold  that  in  this  case  there  was  a  pilot  by 
oompnlaion  of  law. 

Jftlirord,  Q.C.  asked  for  coats. — Weonly  relied  on 
the  pilotage  being  compulsory,  having  admitted 
that  the  collision  was  caused  by  the  negligence  of 
the  pilot  in  charge  of  our  ship.  We  thererore  have 
ancceeded  on  the  only  isaue  before  the  court,  and 
are  eniitled  to  our  ooets : 

Th«  fioyal  Ckorto-,  li.  Bep.  2  Ad.  &  E.  362. 

Sir  &.  Philuiiobb. — ^The  question  has  been 
one  of  saoh  complexity,  and  the  opinion  which  I 
have  formed  being  oootrary  to  that  expressed  by 
my  learned  predeceaaor  in  The  Stettm  {uhi  sv/p.), 
I  think  the  plaintiffa  were  jnstifled  in  ooming  here, 
and  I  shall  make  no  order  aato  ooata. 

Solidtora  for  plaintiffs,  owners  of  the  Nelson, 
Lowleu  and  Oo. 

Solicitors  for  defendants,  owners  of  the  Sanhne, 
Cooper  and  Oo. 


House  of  latts^. 

March  20,  21, 24,  and  25,  and  April  7. 
(Before   the  LoBD    Ceahcxixok   (Cairns),  havda 

HaTHXBIAT,     P15CAS0B,     O'Hasaii,     SsUBOBin, 

Blacibubs,  and  Gordok.) 

Mum  AKD  OTHBKS  V.  ThB  CiTT  OP  GLASGOW  BaSK 
AND  LiqUTDATOBS.  (a) 

OX  APPBAIi  PBOK  IHB  PIB8T  DITISIOH  01  VHB    COmil 
OP  SBB8I0H  IS  SCOTLAND. 

UnUmrited  eompatty — Trustees — Personal  liahUHy — 

Oonsirvetion  of  eontraet. 
It  is  eormpeleni  for  a  trustee  to  eontraet  by  apt 
uords  in  such  a  manner  as  to  bind  only  his  trust 
estate;  bat  whether  in  any  parOeular  ease  the 
eontraet  of  a  trustee  is  one  which  binds  hinu^f 
personaXiy,  or  ia  to  be  satisfied  only  o¥it  of  the 
irust  estate,  is  a  queg^on  of  construction  to  he 
decided  with  reference  to  tite  eireumitanees  of  iha 
eate. 
In  this  respect  there  is  no  difference  in  prineipla 

between  English  and  Scotch  law. 
In  a  ease  in  which  certain  persons,  trustees  for  8. 
and  B.,  had  beeome  shareholders  in  a  joint-stoek 
company  in  which  the  liability  of  the  sharehaiders 
was,  by  the  deed  of  partnership,  unlimited,  and 
their  names  and  addresses  were  entered  in  the 
stock   ledger  of  the  company,  foUawed  by    the 
words,  "  as  trust  iisponees  of  S.  and  B. .-" 
Held  (c^irming  the  judgment  of  the  court  below), 
that  Vie  trustees  had  tkereby  rendered  themselves 
personally  Uabla  for  the  dAts  of  the  company  ; 
and  that  the  ahove  words  served  only  to  diriinguuh 
(he  partieular  fund, 
Lumsden  v.  Buchanan  (4  Macq.  950)  aj^ooei  ami 

followed. 
Gordon  v.  Campbell  (1  Bett,  428)  disUnguiAed. 
Tma  waa  an  ^>peal  from  a  judgment  of  the  First 
Division  of  the  Court  of  Session  in  Scotland,  ooa- 
sisting  of  the  Lord  President  (IngUa),  Lords  Deas, 
Mure,  and  Shand. 

Tibe  ffMsts  of  the  case  were  these : — ^The  City  of 
Glasgow  Bank  was  established  in  1839  as  a  joint- 
Btock  company,  and  in  1862  it  was  incorporated 
under  the  Companies  Act  of  that  year  (25  &  26 
Viet  a  89). 

In  1843,  Mr.  Murdoch,  a  gentleman  possessed  of 
oonsiderable  property,  residing  in  Edinburgh, 
exennted  with  his  wife,  who  pre-deoeased  him,  a 
trust  disposition  and  settlement,  which  took  effect 
on  his  death  on  the  2nd  June  1873.  He  was  Bt 
the  time  of  his  death  possessed  of  5000L  worth  of 
shares,  afterwards  converted  into  stock,  in  the 
City  of  Glasgow  Bank,  acquired  after  the  death  of 
his  wife,  and  a  doubt  having  arisen  whether  his 
settlement  effeotivelr  conveyed  estate  aoqoired 
after  the  death  of  Mrs.  Murdodi,  lbs.  Syme,  and 
Mrs.  Boyd,  his  two  daughters,  made  up  a  title  as 
exeeutriees-daUve  in  the  character  of  next  of  kin  to 
the  whole  estate,  as  the  only  competent  way  of 
administering  to  the  part  thereof,  indnding  the 
bank  stock  m  question,  which  had  been  acquired 
by  Mr.  Murdoch  after  the  death  of  his  spouse ;  and 
having  ex  pede  the  usual  confirmation  in  that 
character,  they  proceeded  to  execute  a  snpple* 
mentary  deed  of  trust,  with  the  view  {inter  alto)  of 
bringing  the  bank  stock  under  the  trusts  of  their 

(a)  SemaHA  ivOi&  Xauu.  Xa«u  Bsovtetat-Law. 
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father's  wilL  This  deed  of  trust,  dated  the  20th 
Sept.  1873,  conveyed  the  property,  inclnding 
tiie  bank  stock  in  qnestion,  to  the  appellants, 
Mnir,  Thomson,  John  Boyd,  and  James  lAwience 
Boyd,  on  certain  tmsts.  The  appellants,  npon  the 
•oecntion  of  the  deed,  communicated  with  the 
secretary  of  the  Git^  cf  Glasgow  Bank  in  order  to 
have  the  stock,  whidi  had  Been  increased  to  the 
amount  of  6000Z.,  entered  in  their  names  as 
trustees,  it  being  provided  by  the  company's 
contract  that  the  deed  of  transier  shonld  be  pre- 
pared by  such  person  and  in  snob  form  as  the 
ordinary  directors  might  app<nnt.  A  deed  of 
transfer  was  accordingly  prepared  under  the  di- 
reotion  of  the  coinpany's  law  secretary,  and  was 
executed  by  Mrs.  Syme  and  Mrs.  Boyd  and  the 
appellants  in  their  capacity  of  trustees.  Under 
it°  the  stock  was  conveyed  to  the  appellants 
expressly  as  "trust  disponees  under  the  trust," 
and  the  appellahts  accepted  the  same  "  as 
tisust  disponees  foresaid,"  subject  to  the  articles 
and  regulations  of  the  company.  By  the  au- 
thority of  the  bank  the  appellantB  were  entered 
in  their  books  in  the  character  of  trust  dis- 
ponees of  the  grantors,  and  a  certificate  was 
issued  by  the  bank  that  the  trust  disponees  of 
Mrs.  Syme  and  Mrs.  Boyd  had  been  entered  in  the 
books  of  the  bank  as  the  holders  of  the  stock.  The 
names  of  the  appellants  were  written  on  the  back 
«f  the  certificate,  but  they  did  not  appear  in  any 
ef  the  published  lists  of  the  shareholders  of  the  bank, 
nor  in  the  returns  made  to  the  Commissioners  of 
Stamps  and  Taxes  (now  the  Board  of  Inland 
Berenue)  and  to  the  Registrar  of  Joint-Stock 
Companies,  in  which  returns  the  stock  was  entered 
vnder  the  name  of  "  Syme,"  and  was  described  as 
being  held  by  the  trust  disponees  of  Mrs.  Syme 
«nd  Mrs.  Boyd. 

The  bank  stopped  on  the  2nd  Oct.  1878,  and  a 
resolution  to  wind-up  Tolnntarily  was  passed  on 
the  22nd.  On  investigation  of  its  afiairs  the  bank 
was  found  to  be  hopelessly  insolvent. 

The  liquidators  made  up  a  list  of  contribntories 
of  the  bulk  on  the  7th  Nov.,  and  on  the  13th  of 
that  month  they  made  a  first  call  of  5001.  on  each 
1002.  of  stock. 

On  the  list  of  contributories  were  placed  the 
names  of  all  the  trustees  who  were  entered  in  the 
books  of  the  bank  as  the  holders  of  stock  in  trust, 
whether  under  testamentary  instruments  or  other- 
wise. These  ;trustees  were  ent(a«d  on  the  first 
part  of  the  list  as  contribntories  in  their  own 
right,  the  liquidators  alleging  that  they  were 
personally  liable  to  the  fnU  extent  of  their 
means.  The  tmstees  were  all  entered  in  the  list 
of  oontributories,  with  the  description  of  the  parti- 
ealar  trust  appended  to  each,  the  word  "as" 
Meaning  in  the  books  of  the  bank  and  qualifying 
their  title  to  the  shares  being  dropped  oat. 

The  appellants  having  received  an  intimation 
tiliit  their  individual  names  had  been  placed  upon 
the  list  of  contribntories  as  holders  of  stock  in 
their  own  right,  petitioned  the  court  for  rectifica- 
tion of  the  list,  with  the  object  of  having  their 
liability,  if  any,  defined  as  on  oblimtion  to  make 
the  trust  estate  forthcoming  in  doe  course  of 
administration. 

Answers  were  given  in  by  the  liquidators,  and 
■  minute  of  admissions  was  afterwards  adjusted 
letween  the  petitioners  and  the  respondents. 

The  case  was  heard  before  the  First  Division  of 
the  Court  of  Session,  and  judgment  was  given 


asainst  the  appellants  on  the  20th  Deo.  1878,  the 
court  being  of  opinion  that  the  case  was  govnned 
by  the  decision  of  the  House  of  Lords  in  L»mt- 
den  V.  Btiehanan  (4  Macq.  950).  From  this  judg- 
ment the  present  appeal  was  brought. 

Napier  Eiggins,  Q.C.,  McLaren  (of  the  Sootdi 
Bar),  and  Orotvenor  Wood$  appeared  for  the  appel- 
lants, and  contended  that  as  toustees  they  wen 
only  liable  to  the  extent  of  the  trust  estate.    We 
have  three  propositions  to  submit :  I4rst,  that  the 
appellants  never  agreed  to  become  members  of 
the  company  personally  and  individually,  bat  only 
as  trustees ;  secondly,  that  the  contract  was  of  a 
quslified  character,  governed  by  the  peculiar  law 
of    Scotland  as  to  trustees ;  thirdly,  that  if  the 
oontentioa  of  the  respondents  is  correct  Uie  whole 
contract  was  vltra  vires,  and  oonseqnentiy  void 
ah  initio.    The  court  below  decided  this  case  on 
the  authority  of  Lumeden  v.  Buehancm  (4  Mioq. 
950),  but  we  hope  to  distinguish  that  case  (roa 
the  present.    The  varioas  Acts  relating  to  joint- 
stock  companies  passed  since  1856  (statute  19  i 
20  Yiot.  c.  47,  s.  19;  statute  20  &  21  Vict.  c.  49, 
s.  15 ;  statute  25  Se  26  Yiot  o.  89,  s.  35)  show  that 
a  distinction  exists  between  Scotch  and  Bngliih 
law  on  the  subject  of  the  liability  of  trustees, « 
declaration  of  the  trust  being  allowed  to  be  patoa 
the  register  in  ScotlMid.     'The  case  of  Oordon  v. 
OampSeU  (1  Bell,  428)   should  govern  this  cue 
rather  than  Lvmiden  v.  Buchanan.    In  the  latter 
case,  which  arose  out  of  the  liquidation  of  the 
Western  Bank  of  Scotland,  the  trustees  had  not 
disclosed  the  trust,  and  took  as  allottees  of  sharea 
directly  from  the  bank ;  in  the  present  case  they 
accepted    "as    trust    disponees      shares   which 
formed  part  of  an  existing  trust  estate ;  and  even 
in  that  case  Lord  Kingsdown  felt  great  difSoalty 
in  oonourring  in  the   judgment  of   the  House, 
which  reversM  the  decision  of  the  great  majority 
of  the  judges  of  the  Court  of  Session.      Poor  law 
guardians,  tmstees  for  turnpike  trusts,  chorefa- 
wardens,  or  other  persons  of  a  qiuui  corporate  chs- 
racter  would  not  incur  a  persozutl  liability ;  and  the 
case  of  Qordon  v.  Campbell  {itbi  tup.)  shows  that  in 
Scotland  trustees  might  contract  in  sacha  maoner 
as  to  show  that  they  were  acting  only  in  a  fidn- 
ciaiT  character.    Thev  were  in  a  different  position 
to  all  other  shar^olders ;  under  the  deed  of  co- 
partnership   of    the    company    they    could  not 
become  directors,  nor  vote.    By  virtue  of  the  Acts 
(24  &  25  Yiot.  c.  84,  s.  1,  and  30  &  31  Yict.  a  97, 
s.  10)  they  had  a  rij^t  of  resignation,  and  would 
have  had  their   names  struck   off   the  register 
at  any  time  on  withdrawing  from  the  trust,  with- 
out any  transfer  to  another  transferee.    By  the 
very  terms  of  the  transfer  to  them  they  only 
accepted  the  position  if  taken  as  representmg  tlM 
trust  estate,  and  the  bank  has  no  power  to  accept 
them  as   shareholders  on  any  other  footing  but 
that.    The  mere  receipt  of  dividends  makes  no 
difference.    See  also 

BuUen  V.  Sharp,  L.  E^.  1  C.  P.  86 ;  14  L.  T.  Eep. 
N.  8.72; 

Btaet  and  Worth'e  ecue,  L.  Bap.  4  Chaa.  <I82 ;  21  L. 
T.  Bep.N.  8. 182; 

B*  Wtttem  of  Canada  Oil  Cotnfpcmy,  1  Ch.  Dir.  115; 
38L.T.Bep.N.  S.  645. 

Kay,  Q.C.  BenjanUn,  Q.G.  Daoey,  Q-C,  and 
Kinnear  (of  the  Scotch  Bar)  appeared  for  the 
respondents,  and  argued  that  the  main  question 
was  whether  in  fact  the  appellaats  became  share- 
holders in  the  bank,  beoaoae,  by  the  deed  of  co- 
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fwrtnery,  there  was  only  one  dasa  of  shareholders, 
namely,  shareholders  with  unlimited  liability. 
The  appellants  admitted  that  they  became  trans- 
fereea  of  anlimited  shares,  bat  they  asked  the 
Honee  to  declare  that  they  had  entered  into  a 
apecial  contract,  and  that  there  were  in  fact  two 
dasses  of  shares  in  the  company  with  different 
liabilities.  Qordon  v.  Cam^heU  is  distinguishable  ; 
it  was  a  case  of  a  "  heritable  bond,"  a  thing  pe- 
culiar to  Scotch  law.  [Lord  Sblboknb. — Bather 
a  pecnliar  custom  of  Scotch  conveyancing,  to 
contract  with  a  limited  liability.]  See  also  the 
cases  of 

Higgvu  T.  Livingtton*,  4  Dow.  311 ; 

Tkonutrnj.  WLaehicu^t  Tnuteei,  7  Shiw,  787 ; 

.Baton  T.  M'Ortgor't  XMeuton,  15  Sbaw,  1012 ; 

J^rtf  T.  Brown,  2  Shaw's  Appeals,  349 ; 

Thomat  T.  WaUm't  Trutte»$,  11  Sh&w,  182 ; 

Ji«  lK«&«r«  IVluta*,  1  Moriaon,  15268 ; 

iPoirIi*  T.  UtOMon,  1  Shaw  22l 

Hm  irords  "  as  trust  disponees  "  were  inserted 
in  the  transfer  in  accordance  with  the  usual 
pmotioe,  and  did  not  bind  the  bank  in  any  way, 
or  create  any  such  special  contract  as  is  contended 
fbr;  ander  the  deed  of  copartnery  the  bank  had 
no  aotbority  to  do  so,  nor  any  intention,  even  if 
they  hftd  the  power.  The  case  must  be  governed 
by  iMmtdtn  ▼.  Bvefumcm.    See  also 

XMnudm  t.  Ptddit,   5    Court  of  Session  Cues, 
3rd  aeciea,  31 

Hi^gifu,  Q.G.  in  reply. — We  ask  to  be  put  on 
the  list  of  oontribntories  in  the  same  manner  in 
which  we  were  placed  on  the  list  of  shareholders, 
nsmely  as  trustees.  We  do  not  contend  that  there 
are  two  Hnooes  of  shares,  bnt  two  classes  of  share- 
faolders.  The  bank  had  power  under  t^e  deed 
io  enter  into  the  special  contract.  The  parties 
are  bound  by  the  deed  of  transfer,  and  that  must 
be  looked  at  to  ascertain  the  conditions  on  which 
the  contract  was  made,  and  in  it  the  appellants 
appear  as  "  trustees."  The  Act  20  &  21  Yiot. 
o.  48  expressly  recognises  the  right  of  trustees  in 
Soatlaaa  to  contract  in  ^eir  representative  cha- 
racter only,  and  the  consequence  of  aflSmiing  the 
decision  at  the  court  below  would  be  very  seiious 
tor  an  pnrties  ocmoemed.  The  judges  of  the  oonrt 
below  decided  the  case  solely  on  we  authority  of 
Lumiden  v.  Bitehanan,  whioh  is  clearly  distin- 
gnisfaable. 

At  tile  ooodusion  of  the  ailments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  7.— Their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chancbllob  (Cairns). — My  Lords,  the 
City  of  Qlasgow  Bank  is  a  joint-stock  partner- 
sUpk  which  has  carried  on  business  since  the  year 
1839.  In  1862  it  was  registered  as  an  "un- 
limited company,"  under  ttie  Companies  Act  of 
that  year  (25  &  26  Yict.  c.  89).  The  partnership 
cootraot  (to  the  terms  of  which  I  shall  have  after- 
wards to  refer)  was  registered  as  the  articles  of 
the  company  under  the  Act.  Li  this  t»uik  the 
late  John  Murdoch  held,  at  the  time  of  his  death, 
6000L  of  stock.  He  died  in  1873.  He  had  made 
a  deed  of  trust  disposition  and  settlement  dated 
in  1843,  bnt  a  question  having  arisen  whether  the 
bank  stock  would  pass  under  it,  his  daughters, 
Mrs.  Syme  and  Mrs.  Boyd,  made  out  a  title  to  his 
estate  as  eiKoutrieet-datwe,  and  executed  a  s>pp\;3- 
mentai^  deed  of  trust  dated  the  20th  Sept.  187c\ 
by  which  they  assigned  and  made  over  to  the 
appellants  the  whole  estate  of  their  father,  inoind-' 


ing  the  stock  in  question,  to  be  held  upon  the 
trusts  contained  in  the  settlement  of  their  father. 
On  the  27th  Jan.  1874  a  transfer  of  the  stock  was 
executed  by  Mrs.  Syme  and  Mrs.  Boyd  to  the 
appellants,  in  order  that  their  legal  title  to  the 
stock  might  be  completed.    Bv  this  transfer  Mrs. 
Syme,  who  was  a  widow,  and  Mrs.  Boyd,  with  the 
consent  of  the  appellant,  John  Boyd,  her  husband, 
assigned  and  made  over  to  the  appellants,  de- 
scribed as  "  the  tmst  disponees   in  the  deed  of 
conveyance  in  tmst,  dated  the  20th  Sept.  1873, 
and  their  snocessors  and   assigns  whomsoever," 
the  60002.  capital  stock — the  appellants  "  as  trust 
disponees  aforesud,  by  acceptance  thereof,  being, 
in   terms    of  the  contract    of  copartnership    of 
the  bank,  subject  to  all  the  articles  and  regu- 
lations  of  the   company,  in  the  same   manner 
as     if    they    had    subscribed     the     said     con- 
tract ; "  and  the  appellants,  "  as  trust   disponees 
aforesaid,"  thereby  accepted  the  said  transfer  on 
those  terms  and  conditions.    In  the  stock  ledger 
of  iixe  bank  the  appellants  were  entered  by  their 
names  and  addresses,  their  names  and  addresses 
being  followed  by  these  words, "  as  trust  disponees 
of  Mrs.  Marv  Murdoch  or  Syme,  widow  of  the 
late  Francis  Darby  Syme,  14,  Great  King-street, 
Edinburgh,  and  Mrs.  Sophia  Maria  Darby  Mor- 
dooh  or  Boyd,  wife  of  the  said  John  Boyd."    A 
stock  certificate  was  also  issued  by  the  bank  to  the 
appellants  in  these   words :    "  Glasgow  Feb.  4, 
1874. — These  certify  that  the  trust  disponees  of 
Mrs.  Mary  Murdoch  or  Syme,  widow  of  the  late 
Francis  Darby  Syme,  and  residing  at  14,  Great 
King-street,  Edinonivh,  and  Mrs.   Sophia  Maria 
Darby  Muridoch  or  Boyd,  wife  of   John    Bc^d, 
residing  at  27,  Melville-street,  Edinburgh,  have 
been  entered  in  the  books  of  this  company  as  the 
holders  of  six  thousand  pounds  consolidated  stock." 
And  on  the   back  the   certificate  was  indorsed 
thus:    "William    Mnir,    Esq.,    of     Inistrynich, 
Argyleshire,  merchant  in  Leilh ;  William  Thom- 
son, Esq.,  of  West  Binney,  Linlithgowshire ;  John 
Boyd,    Eeq.,   residing  at  No.  27,  Melville-street, 
Edinburgh,  and  James   Laurence    Boyd,    Esq., 
Solicitor  Supreme  Courts,  Scotland,  and  residing 
at  No.    1,   Begent-terrace,   Edinburgh,    as  tmst 
disponees  within  mentioned."     In   the   returns 
made    to   the    Board    of   Inland    Bevenue    and 
to  the   Be{pstrar   of  Joint    Stock   Companies, 
the   stock   IS   described   as  held   by  the  tmst 
disponees  of  Mrs.  Syme  and  Mrs.  Boyd.    The 
liquidation  of  the  bank  commenced  on  the  22nd 
Oct.  1878,  and  the  liquidators  have  entered  the 
appellants  in  the  first  part  of  their  list  as  contribu- 
tories  in  respect  of  the  stock  in  question.    The 
effect  of  this    is    to    make  the  appellants   per- 
sonally answerable  for  calls.   Whether  they  should 
thus  be  mad?  answerable  is  the  question  to  be 
determined  in  this  appeal.    The  respondents,  the 
licpiidators,  contend  that  the  appellants  are  per- 
sonally liable,  and  this  has  been  the  nnanimous 
decision  of  the  Court  of  Session.    The  appellants, 
on  the  other  hand,  contend  that  they  are  not  per- 
sonally liable,  bnt  that  the  bank  entered  into  a 
special  contract  with  them,  to  use  the  terms  of 
their  petition,  "  to  admit  them  as  holders  of  stock 
in  their  representative    capacity    as    trust   dis- 
ponees," and  by  the  terms  of  their  obligation  the 
appellants  unaertook   only   to  subscribe  to  the 
undertaking,  and  to  be  liable  in  the  obligation 
incumbent  on  holders  of  stock  to  the  extent  of 
the    trosl    funds    under  their    admimstration. 
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Whether  in  any  particalsr  case  the  contnot  of  an 
execQtor  or  trostee  is  one  whioh  Innds  himself 
personally,  or  is  to  be  satisfied  oidy  ont  of  the 
estate  of  which  he  is  the  representatiTe,  is,  as  it 
seemfi  to  me,  a  question  of  construction,  to  be 
decided  with  reference  to  all  the  oircomstances  of 
the  case,  the  nature  of  the  ccmtraot,  the  subject- 
matter  on  which  it  is  to  operate,  and  the  capacity 
and  duty  of  the  parties  to  make  the  pontract  in 
the  one  form  or  in  the  other.  I  know  of  no 
reason  why  an  executor,  either  under  English  or 
Scotch  law,  entering  into  a  coatraot  for  payment 
of  money,  with  a  person  who  ia  free  to  make  the 
contract  in  any  form  he  pleases,  should  not 
stipolate  by  apt  words  that  he  will  mt^e  the  pay- 
ment not  pwsonally  but  out  of  the  assets  of  the 
testator.  If,  for  example,  A.  B.,  the  executor  of 
X,  contracted  to  make  a  payment  as  executor  of 
X,  and  as  executor  only,  to  G.  D.,  it  would  be 
dif&onlt  to  soppose  that  any  obligation  except  an 
obUgatinn  to  pay  ont  of  assets  was  intended. 
G.  v.,  in  the  case  supposed,  would  have  authority 
to  accept  a  contract  so  limited,  and  the  wordls 
used  could  have  no  meaning  and  ooold  be  referred 
to  no  object  other  than  that  of  limiting  responsi- 
bility. I  do  not  know  that  there  is  in  this  respect 
any  difference  in  principle  between  English  and 
ticotoh  law,  although  there  may  be  a  differeooe 
in  the  application  of  the  princi^e.  It  may  be  (I 
will  not  say  more)  that  from  the  English  system 
of  indsments  in  actions  at  common  law,  and  from 
the  difficulty  of  obtaining  a  judgment  de  honit 
UHaiorit  founded  upon  an  engagement  made  by 
the  executor,  the  English  courts  have  leaned 
against  a  oonstmction  which  would  not  result 
in  a  judgment  de  bonis  propriig ;  whereas  in 
Scotland,  where  law  and  equity  were  jointly 
administered,  such  a  diflScnlty  did  not  arise. 
But  the  first  question,  whether  in  Scotland  or  in 
England,  must  be,  what  is  Uie  contract  which  the 
parttM  have  entered  into?  and  that  must  be 
accompanied  by  another  question — What  is  the 
contract  which  the  parties  were  competent  to 
enter  into  ?  For  if  words  have  been  used  of  any 
ambiguity,  or  the  object  of  which  may  be  open  to 
any  ODobt,  that  construction  must,  acoordmg  to 
the  well-knowo  rules  of  law,  be  given  which  will 
make  the  contract  a  legitimate  and  Talid  one, 
and  not  the  construction  by  which  the  contract 
will  be  destroyed.  Now,  it  is  to  be  obserred  that 
the  directors  of  the  baak  were  a  body  with  limited 
and  clearly-defined  powers,  and  acting  in  the 
exeoation  of  a  delegated  and  limited  authority. 
The  appellants  must  be  taken,  as  must  all  persons 
who  deal  with  the  directors  of  a  company,  and 
especially  those  who  deal  with  the  directors  for 
admission  into  the  company,  to  have  known  the 
nature  and  extent  of  the  authority  of  the  directors, 
and  the  character  of  contract  which  they  were 
empowered  to  enter  inta  With  regard  to  the 
directors  also  it  is  to  be  borne  in  mind  that  if  they 
exceeded  the  powers  committed  to  them  by  the 
deed  of  partne-ship,  if  they  placed  the  stock 
and  capital  of  the  bauk  in  the  power  of  persons 
brought  upon  the  register  upon  terms  less  favour- 
able to  the  other  shareholders  than  the  deed 
authorised,  the  directors  would  incur  a  liability  to 
their  constituents  for  so  doing,  and  it  is  not  to  be 
supposed  that  they  mtended  to  incur  this  liability. 
With  these  observations  I  will  now  ask  your 
Lordships  to  bear  in  mind  the  general  scope  and 
provisions  of  the  deed  of  partnership.    There  is 


no  limit    of   liability    whatever   for    the   shue- 
holders  of  the  company.    The  deed  takes  notice- 
that  the  shareholders  might  be  indiTidnal,  or  com- 
panies and  bodies  corporate,  but  the  scheme  of  the 
deed  is  that  the  shares'  shall  be  held  by  individualSr 
or  by  companies,  that  is  to  say,  partnerships  con- 
sisting of  udividnals,  or  by  corporations,  without 
anylimit  of  liability  in  the  indiviaual  so  far  as  he  haa 
property,  or  in  the  corporation  so  ftur  as  it  bas 
property;  and  I  need  hardly  observe  that  there 
was  no  power  by  law  to  affix  any  limit  of  liability 
upon  the  shares  except  by  a  resort  to  statutable 
arrangements,    which,   in   this    case,    were    not- 
resorted  to.    By  the  fonrtfa  section  at  the  deed. 
the  parties  bound  themselves  to  oontribato  and 
pay  when  required  the  suiiis  of   money  corre- 
sponding to  MM  number  of  ahans  of  tke  atock 
snbsori^d.    By  the  fifth  aeotioii,  the  partners 
were  to  have  the  right  to  the  profits  and  to  be- 
liable  for  the  losses,  and  bound    to  refieve  each 
other  of  ail   the    debts    and  engagements    ot 
the  company  in  the  propovtion  of  tMir  raapeo- 
tive   interests    or  shares    in    the   ci4>ital    stock 
By  the  6th  section  any  person  holding  a  share, 
whether  as  an  assumed  subscriber  or  as  a  pur- 
chaser,  heu:,  or  other  representative  of    a  sab- 
soriber,  "shall  be  entitlea  to  all  the  rwhta,and 
subject  to  all  the  liabilitiea  of  an  orisinar  partner 
of  the  oompanv."    The  13th  and  14th  oeotiona 
contain    omful   provisions    for  the    purpcae   of 
preventing  any  person  interested  ia  a  share  other 
than  the  partner  in  whose  name  tiie  share  stands 
on  the  register  team  attending  or  votiag,  or  inter- 
fering with  the  ooncems  of  the  ooiapaBy.    The- 
38rd  and  34th  sections  relate  to  the  transfers.    The 
shares   are  to   be   transferable  by  the  paitaisu,. 
and    shall    transmit    and    deeoopd    aa    penonai 
property  to  their  executors  or  ropreeentatives  bv 
teetament.    Every  partner  who  Aall  diapoae  of 
his  share  of  the  company's  stock  agreeably  to  the- 
regulations  therein  written,  or  who  shall  nwasn  to 
have  an  interest  in  the  oonoem  through  forfaitnre 
or  otherwise,  in  the  terms  of  the  deed,  afatUl  be 
entitled  to  relid  of  tita  whole  debts  owing  by  the 
company ;  and  the  party  or  parties  acquiriBg  the 
shares  so  disposed  of,  or  otherwise  coming  ia  right 
of    the  party  or  parties  so  ceasing  to  have  in- 
terest, shall   take    and    assume    the    place  aaA 
liability  of  his  anther,  ancestor,  or  other  oedent. 
A  gratuitoas  aasigniaent  by  a  deed,  intmr  mcos,  of 
any  shares,  is  to  be  effectual  if  sanctioned  by  the 
directors.    If  they  withhold  sanction,  the  share  is 
to  be  sold  by  the  directors  and  the  price  accounted 
for  to  the  aosignee.    Shares  may  be  dispoeed  of 
onerously,  but  the  name  of  the  purchaser  and  the 
price  must  first  be  intimated  to  the  directors,  who 
are  to  have  the  option  cl  purchasing  fbr  the  bank. 
By  the  37th  section  it  is  provided  that  iHiere  the 
shares  of  any  partner  are  transferred,  conTeyf>d» 
or  sold  in  terms  of  the  article,  the  deed  of  trans- 
ference shall  be  prepared  at  the  bead  office ;  and 
the  38th  section  provides  that  this  deed  of  trans- 
ference, and  also  every  assig^nment  of  shares  in 
security    or    moriit    eauad,    and    confirmations 
thereof  bv  right  of  saccession,  shall  be  recorded 
in  a  book  to  be  kept  for  that  purpose ;  and  the 
production  of  snch  '?vritings  to  the  manager  or 
directors  for  registration  shall  ipso  faeto  inter  the 
ao'';eptance  of  the  capital  stock  therein  specified, 
a^d  the  liabilities  of  the  parties  having  a  right  to 
the  same  as  partners  of  the  company ;  out  no  pur- 
chaser, or  other  assignee  of,  or  successor  to  shares 
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«o  aoc|airod,  shall  be  recognised  as  a  partner  until 
his  title  is  recorded  in  the  books.  The  40th 
section  provides  that  the  person,  or  per- 
sons, companies,  or  corporations  vhose  names 
sliall  at  any  time  stand  in  the  stock  ledger  con- 
taining the  list  of  the  partners  of  the  company, 
whether  as  original  or  as  assnmed  partners,  shall 
be  deemed  and  taken  to  be  the  proprietors  of  the 
several  shares  standing  in  the  ledger  in  their  re- 
spective names,  and  shall  be  liable  to  the  payment 
of  every  call  for  instalments  of  capital  stock  to 
be  msMJe  thereon,  and  to  all  sach  actions,  obliga- 
tions, forfeitores,  and  penalties,  and  entitled  to 
the  whole  profits,  and  liable  for  the  losses  to  which 
-the  original  proprietors  of  shares  in  the  company 
are  subject,  liable,  and  entitled  by  the  deed ;  and 
the  names  entered  in  the  ledger,  and  the  amount 
of  shares,  shall  be  the  sole  evidence  receivable  at 
any_  meeting  of  the  partners  as  to  the  right  of 
votinif  at  the  meeting.  I  have  now  referred  to 
the  principal  clauses  of  the  deed,  and  it  is  upon 
ihe  terms  indicated  in  these  clauses,  and  upon 
those  terms  alone,  that  the  directors  had  any 
Authority  to  admit  an  assignee  of  shares  as  a 
partner  into  the  bank.  The  scheme  of  the  deed  is 
clear — the  bank  is  to  consist  of  partners,  and 
these  partners  are  to  be  either  individnals  or 
oorporations.  There  is  no  limit  of  liability.  If 
the  partner  is  an  individual,  he  is  absolulely  liable 
to  the  extent  of  his  means  as  an  individual  tor  the 
proportion  of  the  debt  of  the  bank  attributable  to 
his  share.  If  the  partner  is  a  corporation,  the 
corporation  is  liable  to  the  extent  of  all  the  pro- 
perty which  it  may  possess.  It  is  necessary  to 
contrast  with  this  the  contract  which  the  appellants 
allege  was  entered  into  between  Uiem  and  the 
bank  by  reason  of  the  use  in  the  transfer  to  them 
aod  in  the  stock  ledger  of  the  words  "as  trust 
disponees  of  Mrs.  Syme  and  Mrs.  Boyd."  The 
appellants  undertook,  as  they  sav,  to  be  liable  in 
tbe  obligations  incumbent  on  holders  of  stock  to 
the  ^tent  only  of  the  trust  funds  under  their 
administration.  In  the  view  of  the  appellants 
tiiere  were^  as  to  these  shares,  to  be  no  partners  of 
the  bank  individually  liable.  The  liability  as  to 
these  shares  was  not  to  be  the  liability  of  the 
trustees,  but  the  liability  of  certain  funds  under 
tbe  administration  of  the  trustees.  As  to  what 
these  funds  might  be  nothing  is  said.  The  trust 
might  consist  of  nothing  more  than  the  shares 
themselves,  and  thus  the  shares  be  their  own 
security,  or  tbe  trust  funds  might  be  such  as  that 
in  a  due  course  of  administration  they  might  all 
be  parted  with  before  any  liability  came  to 
be  enforced  against  them.  The  bank  would 
be  obliged  to  consider  and  scan  every  deed 
ot  trust  in  order  to  determine  whether  the 
trust  funds  could,  under  the  trusts  declared, 
be  properly  naed  in  the  purchase  of  bank 
stock,  or  in  the  payment  of  bank  liabilities. 
'  Bat,  patting  these  considerations  aside,  and 
assnmmg  that  the  trust  funds  were  a  definite, 
declared,  uid  always  available  sum  of  money, 
what  would  this  be  but  the  creation  of 
shares  with  limited  liability  P  And  if  this  limit 
of  liability  could  be  created  for  some  shares  in  the 
•hank,  why  not  for  all  the  shares  in  the  bank  ?  If 
the  argument  of  the  appellants  is  right,  what 
would  there  be  to  {Kevent  every  share  in  the  bank 
being  held  by  trustees  who  would  be  furnished  as 
a  tmst-fnnd  with  the  precise  amount  to  be  paid 
upon   the   share,  and   would   have   no  farther 


liability  ?    But  this  is  just  what  the  law  would 
not  permit  to  be  done  with  regard  to  a  joint-stock 
company  of  this  kind,  except   by  means  of  the 
constitution  of  a  company  with  liability  limited 
according  to  the  statute,  and  such  a  company  the 
Oit^  of  Qlasg^w  Bank  never  was.    I  have  no 
hesitation  in    saying    that   in   my  opinion    the 
directors  had  no  power  under  their  deed,  and  the 
appellants  must  be  taken  to  have  known  that 
they  had  no   power,   to  enter  into  or   accept  a 
contract  of  this  description,  and  the  contract,  if 
attempted  to  be  made,  would  have  been  uUra 
vires  and  void.     But  for  this  very  reason  it  ap- 
pears to  me  to  be  necessary  that  your  Lordships 
should  consider  whether  the  words  upon  which 
the  appellants  rely  require  a  construction  which 
would  invalidate  the  contract  in  which  they  occur. 
Now    these  words    are — "  as  trust  disponees  of 
Mrs.  Syme  and  Mrs.  Boyd."    I  don't  wish  to  say 
that  in  a  case  in  which  such  a  contract  would  be 
within  the  competency  of  the  contracting  parties, 
and  where  these  words  could  not  be  referred  to 
any  other  object  or  purpose,  they  might  not,  oa 
the  construction  of  the  whole  instrument,  be  held 
to  negative  the  idea  of  personal  responsibility,  but 
I  have    endeavoured    to    show   your    Lordships 
that  such  a  contract  would  not  be   within   the 
competence  of  the  parties  in  the  present  case, 
and  there  is  no  difficulty  whatever  in  assigning  to 
the  words  a  meaning  and  a  purpose  clear,  intel- 
ligible, and  within  the  limits  of  the  contracting 
power  of   the    directors.     One  object  of    these 
words,  and  one  purpose  served  by  them,  is  noticed 
in  the  judgments  of  the  Lord  President  and  Lord 
Shand.  The  Lord  President  says  that  the  practice 
of  using  them  and  of  entering  them  upon  the 
register   arose  "  not  for  the  purpose  of  altering 
the   liability    of  the   holders   of    snoh  stock  as 
compared  with  the  other  holders  of  stock  in  the 
same   company,    but    only    for   the   purpose    of 
marking  the  stock  as  the  property  of  the  parti- 
cular trust  named  in    the    transference  and    in 
the   register."    Tbe  Lord  President  further  ob- 
serves    that    it    was    the     Scotch    practice   of 
marking    trust    stock    in    this    way  which  pre- 
vented the  Legislature    extending   to    Scotland 
the  enactment  that  no  joint-stock  company  should 
take  notice  of  any  trusts  on  its  register  of  shares ; 
and  I  may  add  there  is  no  doubt  that  a  permission 
to  notice  trusts  on  a  register  of  shares  in  primd 
facie  a  permission  introduced  for  the  benefit  of  the 
beneficiaries  and  not  of  the  tmstees.    Lord  Shand 
observed  that  the  law  of  Scotland  as  to  the  proof 
of  trust  is  very  stringent  "  in  requiring  that  in 
all  cases  the  averment  that  property  is  held  in 
trust  shall  be  proved  only  by  a  writing  subscribed 
by  the  alleged  trustee,  or  by  his  oath  on  reference ; 
and    no    more   eSeotoal    way    of  avoiding    the 
dangers  of  this  limited  mode  of  proof  can  exist 
than  by  having  the  title  of  the  trust   property 
qualified  by  a  declaration  on  its  face  that  tbo  pro- 
perty is  held  for  behoof  of  others."      A  second 
purpose  served  by  the  words  is  that  they  make  it 
clear  that  the  shares  are  held  upon  a  joint  accoant, 
with  a  right  of  survivorship,  and  that  they  do  not 
belong  to  the  persons  named  on  the  register  as 
tenants  in  common.    It  is  possible — I  will  not  say 
more — that  there  may  be  a  third  purpose  served 
by  the  words,  founded  on  the  law  of  Scotland, 
which  gives  peculiar  facility  to  a  trustee  for  re- 
tiring from  the  trust,  and  which  might  justify,  in 
the  case  of  a  retiring  trastee,  a  simpler  mode  cf 
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removing  his  name  from  the  register  than  in  the 
case  of  another  joint  owner.  I  have  not  np  to 
this  point  referred  to  any  anthorities  bearing  upon 
the  question,  and  even  in  the  absence  of  anthoritT 
I  should  have  been  of  opinion,  for  the  reasons  I 
have  stated,  that  the  appellants  were  personally 
liable  in  respect  of  these  shares.  I  should  have 
been  of  opinion  that  it  was  incompetent  for  the 
directors  of  the  bank  to  have  made  with  them  any 
contract  but  a  contract  of  personal  liability,  and 
that  the  words  relied  apon  by  the  appellants  as 
limiting  liability  were  introduced  for  and  served 
a  different  pnrpose.  But,  my  Lords,  almost  the 
whole  of  the  observations  which  I  have  made  will 
be  found,  as  it  seems  to  me,  to  be  supported  by 
two  authoritative  decisions  of  your  Lordships' 
House,  which  will  be  the  ouly  cases  to  which  I 
shall  feel  it  necessary  to  refer  your  Lordships. 
The  first  of  these  is  a  case  of  Gordon  v.  CampieU 
(1  Bell,  428).  In  that  case  certain  trustees  bor- 
rowed, for  the  purposes  of  their  trust,  from  Col. 
Gordon  of  Cluny  70002.,  and  granted  a  heritable 
bond  over  the  trust  property  to  secure  the  loan. 
They  also  bound  themselves,  as  "  trustees  afore- 
said," to  make  payment  of  the  loan,  and  in  the 
clause  of  warrandice  of  the  land  they  bound  them- 
selves, "qud  trustees  only,"  to  warrant  at  all 
hands  and  against  all  mortals;  Now  this  was 
exactly  such  a  case  as  in  the  earlier  part  of  my 
observations  I  supposed  might  arise.  It  was  per- 
fectly competent  to  Col.  Gordon  and  these 
trustees  to  make  any  contract  they  pleased.  Col. 
Gordon  might  have  insisted  that  they  should  be 
personally  Uable  to  him,  or  he  might  have  agreed 
that  they  should  only  be  liable  as  trustees,  i.e.,  to 
the  extent  of  their  trust  funds.  They  professed 
in  one  part  of  the  instrument  to  contract  as 
trustees,  and  in  another  as  tmstees  only,  and  it 
was  obvious  that  they  meant  in  both  places  to 
contract  in  the  same  way.  Further,  if  these  words, 
"  as  trustees  only,"  were  not  introduced  to  limit 
liability,  there  was  no  other  purpose  in  the  deed 
which  they  could  possibly  serve.  They  were  abso- 
lutely unmeaning  if  they  did  not  mean  that  the 
trustees  were  not  contracting  as  individuals. 
Under  these  circumstances  the  Court  of  Session, 
and  afterwards  this  House,  held  that  there  was  no 
personal  liability  created  against  the  trustees 
beyond  their  possession  of  the  trust  funds.  The 
other  case  was  that  upon  which  so  much  of  the 
discussion  before  your  Lordships  in  the  present 
appeal  took  place — the  case  of  Lumtden  v. 
iuehanan  (4  Macq.  950).  The  principal  respon- 
dents in  that  case  had  signed  'a  deed  of  accession 
for  shares  in  the  Western  Bank.  In  the  testing 
clause  their  names  and  desifjnations  were  followed 
by  the  words,  "  trustees  for  Mrs.  Ellen  Brown, 
the  majority  surviving  being  a  quorum ;"  and  in 
the  register  of  shareholders  their  names  and 
addresses  were  entered,  with  the  addition  of  the 
words  "trustees  for  Mrs  Ellen  Brown."  This 
House  held  that  the  trustees  were  personaUy 
liable.  The  observations  of  the  Lord  Chancellor 
(Westbury)  and  of  Lord  Cranworth  have  been  so 
frequently  referred  to  during  the  argument  of  the 
present  appeal  that  I  will  not  here  repeat  them. 
They  app^  to  me  to  apply  conclusively  to  the 
present  case,  and  the  decision  of  their  Lordships  in 
Lunuden  v.  Srtchancm  appears  to  me  to  derive,  if 
it  were  possible,  additional  strength  from  the 
circumstance  that  Lord  Eingsdown  staled  that  it 
was  with  some  heAtation  andregret  he  felt  obliged 


to  coneor  in  the  jadgment,  and  from  the  farther 
circumstance  that  this  House  had  before  it  a  most 
full  and  learned  examination  of  the  aabject  from 
all  the  Scotch  judges,  of  whom  at  that  time  fcmr 
had  declared  themselves  in  fikvour  of  the  appellantg 
in  Lumsden  v.  .Buchanan,  and  eight  in  &vonr  of 
the    respondents.      I  ought  to  observe  thai  in. 
Lumsden  v.  BueJianan  the  words  in  the  deed  and 
in    the    register  were    "tmstees  for  Mrs.  Ellen 
Brown,"  not "  as  trustees."    In  a  case,  however,  in 
the  same  bank  which  ooonrred  immediately  after- 
wards, Lum$den  v.  Peddie  (5   Ct.  of  Sess.  Cts. 
3rd  series,  34),  Peddie  was  ewrator  bonii  to  Mrs. 
Broomfield,  and  he  accepted  stock  in  these  words  r 
"I,  the    said  D.    S.    Peddie,    as    curator  lonu 
aforesaid,  do  hereby   agree  to  take   and  accept 
the  said   capital    stock,  and  as  such   bind  and 
oblige  myself,  &c."    The  Lord  Ordinary  in  that 
case,    and    afterwards    the    Conrt    of     Session, 
held  that  the    case    was   governed    by    Lunu- 
den V.   Buchanan,    and    that   the    introdnetioa 
of  the  word  "  as"  made  no  difierence.    From  this 
decision  there  was  no  appeal.    The  Lord  Justice 
Clerk,  in  giving  judgment  in  that  case,  observed : 
"  It  is  now  well  settled  that  in  this  or  any  like 
company  no  one  can  become  a  partner  with  a 
limited  liability,  or  with  any  other  liabilities  than 
such  as  are  borne  in  common  by  all  the  partners.' 
This  decision  must  be  taken  along  with  that  of 
Lumsden  v.  Buchanan,  and  shows  what  was  then 
understood  in  Scotland  to  be  established  as  tha 
law  in  such  cases.    On  the  whole  I  am  of  opinion 
that  the  decision  of  the  Court  of  Session  now 
under  appeal  is  correct,  and  I  must  move  yonr 
Lordships  to  dismiss  the  appeal.    It  is  difficult  to 
use  words   which   wiU   aidequately  express  the 
sympathy  I  feel  for  all  those  who  have  been  over- 
whelmed in  the  disaster  of  the  Glasgow  Bank, 
and  that  sympathy  is  peculiarly  due  to  those  who, 
without  any  possibility  of  benefit  to  themselves^ 
and  probably  without   any  trust  estate  behind 
sufficient  to  indemnify  them,  have  become  subject 
to  losses  or  ruin  by  entering  for  the  advantage  of 
others  into  a  partnership,  attended  with  risks  of 
which  they  probably  were  forgetfal,  or  which  they 
did  not  inlly  realise.     The  duty  of  yoar  Lord- 
ships is,  however,  to  declare  the  law,  and  of  the 
law  applicable  to  this  case  your  Lordships  can,  I 
think,  entertain  no  doubt.    I  move  that  the  appeal 
be  dismissed,  and  if  no  other  arrangement  has- 
been  made  between  the  parties,  it  must,  I  con- 
ceive, be  dismissed  in  the  usual  way,  with  costs. 

Lord  Hatheklet.— My  Lords,  it  would  be  im- 
possible to  come  to  any  other  conclusion  in  the 
present  case  than  that  which  has  been  already 
announced  as  the  conclusion  arrived  at  by  my 
noble  and  learned  friend  on  the  woolsack.  Most 
anxiously  does  one  scrutinise  every  case,  especially 
every  case  presenting  an  appearance  in  any 
degree  whatever  of  novelty,  in  order  to  see  that 
the  edge  of  justice  is  administered  duly  and  nok 
with  undesirable  sharpness.  But  this  case  reaUy 
did  appear  to  be  one  in  which  the  appellants  mu^ 
have  onen  painfully  conscious  from  tne  first  open* 
ing  that  they  had  to  struggle  against  that  which 
had  been  settled  and  determined  by  the  highest 
conrt  of  the  Legislature,  and  whieh  in  reality» 
therefore,  was  not  open  to  revision  by  any  oonrt 
whatsoever.  In  vam  did  I  listen  dnring  tiie 
argument  for  that  which  I  was  most  anxious  to 
see — whether  or  not  there  had  been  any  foiliir» 
of  justice  in  th«  case  of  Lunuden  v.  BtKhUHon, 
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%iit  there  was  no  distinction  which  could  be  made 
in  any  way  available,  pointed  out  between  the 
cases.  The  last  distinction  which  was  referred  to 
by  the  Lord  Chancellor — namely,  that  of  the 
introdnctinn  of  parties  "as  trusbees" — seems  to 
liaTe  existed  in  the  sabseqaent  case  of  Lunuden 
T.  Peddie,  and  in  that  CMe  the  distinction  was  not 
found  to  be  available,  or  not  so  available  as  for  it 
to  be  thonght  possible  that  an  appeal  coald  be 
{aanded  npon  such  a  distinction  as  that.  The 
distinction  raised  before  us  was,  that  in  the  one 
case  new  shares  were  applied  for,  and  that  in  the 
other  case  shares  were  accepted  by  way  of  transfer, 
4)eing  dealt  with  in  the  open  market.  I  apprehend 
that  there  can  be  no  distmotion  founded  npon  any 
snch  thin  discrepancy  as  that.  The  real  point  of 
the  whole  case  is,  as  it  appears  to  me,  snmmed  np 
in  oae  or  two  olaases  of  toe  contract  of  copartner- 
ship. The  f onrth  olanse  of  that  deed  is  as  follows : 
"Tm  parties  do  hereby  bind  themselves  respec- 
tively to  oontribate  and  pay  when  required  the 
mna  of  money  corresponding  to  the  number  of 
shares  of  the  said  stock  Bubscribed  by  them,  as  the 
same  are  specified  in  the  testing  clause  of  these 
presents,  and  are  likewise  in  majorem  emdmiiian 
adjected  to  their  signatures,  and  which  several 
<mns  of  money  are  held  to  be  herein  repeated." 
Tnie  5th  clanse  is  this:  "The  said  partners  shall 
have  right  to  the  profits  and  be  liable  for  the 
losses,  and  bound  to  relieve  each  other  of  all  the 
debts  and  engagements  of  the  company  in  the 
poportion  of  their  respective  interests  or  shares 
m  the  said  capital  stock,  declaring  that  the 
whole  capital  stock  and  profits  of  the  company, 
•swell  as  the  said  parties  and  the  aforesaid  in> 
dividnally,  shall  be  bound  and  obliged  to  free  and 
relieve  the  governor  and  deputy-governor  of  ihe 
oompany,  elected  or  to  be  elected  as  after- 
mentioned,  in  the  event  of  either  of  them  not 
becoming  parties  thereto,  of  all  liability  for  the 
debts  and  ensagements  of  the  company."  And 
ht  the  sixth  clanse,  "  Any  person  homing  a  share 
of  the  SMd  capital  stock,  whether  as  an  assumed 
subscriber  or  as  a  purchaser,  heir,  or  other  repre- 
sentative of  such  subscriber,  shall  be  entitlea  to 
an  the  rights  and  subject  to  all  the  liabilities  of  an 
original  partner  of  the  said  company."  What 
are  these  great  companies  in  fact  P  They  are  very 
la^  and  extensive  partnerships.  Every  partner- 
ship, as  we  all  know,  as  a  matter  of  almpst 
dementary  jurisprudence,  involves  equality  of 
liability,  and  equality  of  participation  in  the  profit 
4Uid  loss,  or  if  not  equality  of  participation,  at  all 
events  participation  upon  some  rule  analogous  to 
'•qiMlity,  upon  which  tne  whole  basis  of  the  trans- 
action stands.  It  does  not  depend  upon  who  are 
the  holders  of  the  shares.  The  shares  themsdves 
«re  the  things  which  regulate  on  the  one  hand  the 
leaponsibility  of  the  person  who  is  the  owner  of 
those  shares,  and  on  the  other  hand,  the  advantage 
and  profit  which  the  person  who  is  the  ownjr  of 
the  shares  is  to  acquire.  Whosoever  at  any  given 
time,  be  it  for  profit  or  be  it  for  loss,  finds  his 
name  attached  to  the  ownership  of  a  given  number 
of  shares,  that  person  has  to  deal  with  those  shares 
as  provided  by  the  articles  of  the  partnership  deed 
— namely,  to  contribute  to  the  loss,  and  to  share  in 
the  profit  in  proportion  to  the  number  of  shares 
tiiatne  holds.  That  at  once  distinguishes  the  case 
tnm  the  case  of  Gordon  v.  Oainpoell,  because  in 
that  case  it  was  held  that  hj  the  terms  at  the  bond 
any  pemn  who  Btipnlated  or  acted  as  tmstee  could 


'  say  that  he  stipulated  or  acted  as  trustee  only, 
which  is  the  just  reading  of  that  deed.  But 
when  a  person  says  that,  you  must  find  whether 
the  persons  with  whom  he  is  dealing  have 
power  so  to  deal  with  him,  and  in  the  case 
of  Gordon  v.  Campbell,  all  the  parties  were 
tui  juris,  and  had  power  to  deal  as  they 
thought  fit.  But  here,  when  you  are  dealing  with 
a  company,  either  in  applying  for  new  shares,  or 
in  buying  shares  in  the  share  market,  and 
bringing  them  to  be  registered,  which  makes  you 
a  shareholder  in  the  company,  npon  what  terms 
do  yon  become  a  shareholder  r  You  must  become 
a  shareholder  npon  the  original  terms  and  upon 
no  other  terms.  The  dhrectors  have  a  good  many 
powers  of  an  extensive  description — powers  when 
shares  are  offered  for  sale  to  purchase  on  behalf  of 
the  company,  and  a  variety  of  other  powers  not 
altogether  usual  in  companies  of  this  Kind.  But 
these  powers  which  they  have  are  the  only 
powers  they  are  entitled  to  exercise,  and 
there  is  no  power  in  the  deed  to  allow 
them  to  treat  a  certain  set  of  shares  in  the  com- 
pany as  being  held  by  a  different  tenure  I  cm  all 
the  other  shares  to  be  held,  and  liable  only  as 
certain  particular  estates  will  hold  out ;  so  that, 
as  has  been  observed  already,  you  might — to  take 
an  extreme  case — imagine  almost  every  lot  of 
shares  to  be  held  npon  different  tenures  as  be- 
tween the  difiierent  proprietors  of  those  shares : 
whereas  the  true  principle  from  beginning  to  end 
of  t^e  deed,  and  the  principle  which,  as  I  appre> 
hand,  was  determined  in  tne  case  of  Lunuam  v. 
Buchanan,  was  this— that  those  who  are  partners 
under  a  deed  of  this  description  take  their  profits 
and  bear  their  losses  according  exactly  to  the 
number  of  shares  which  they  hold.  As  regards 
the  introduction  of  the  names  of  the  tmstees  as 
trustees  on  the  share  list,  we  perhaps  in  England 
are  a  little  surprised  at  it,  because  we  have  now  long 
been  aocustomed  to  the  practice  which  first  began 
with  the  Bank  of  England,  which  has  always 
refused  to  rocognise  trusts  at  all,  and  the  same 
practice  has  been  adopted  by_  railway  companies 
and  the  like,  in  which,  wisely  or  unwisely, 
trusts  are  not  reoognised  upon  the  face  of  the 
share  list.  We  are  surprised  to  find  any  re- 
cognition of  this  trust,  but  the  use  of  it  one 
can  easily  see.  With  all  its  advantages  the  rule 
of  the  Bank  of  England  is  productive  some- 
times of  great  inconvenience.  I  have  myself 
known  cases  of  considerable  inconvenience  where 
a  man  has  become,  say,  the  surviving  trustee  ai 
three  trustees.  Perhaps  he  has  in  the  bank 
50001.  or  6000L  of  his  own,  and  lO.OOOJ.  as  a 
trustee,  and  some  day  when  he  goes  to  the  bank 
he  would  be  surprised  to  find  that  he  has  15,0001. 
of  stock,  because  the  bank  will  not  recognise 
trusteeship  at  all,  and  he  finds  himselE  registered 
as  the  owner  not  only  of  his  own  stock  but  of  the 
stock  that  he  holds  npon  trust.  That  is  not 
always  the  most  convenient  arrangement,  and 
sometimes  it  leads  to  worse  accidents  than  that, 
because  if  the  last  survivor  of  three  or  foor 
trustees  happened  to  be  a  person  of  dishonest 
character,  he  is  the  sole  proprietor,  and  has  the 
sole  command  of  the  stock,  and  the  bsnk^  is 
entirely  free  from  all  responsibility  in  dealing 
with  it.  l^t  appears  to  have  beea  thonp[ht,  aa 
the  learned  judges  say,  not  a  desirable  position  to 
place  matters  in ;  and  therefore,  in  Sootland,  for 
the  sake  of  the  eettui  que  inut,  notioe  is  taken 
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'upon  the  face  of  the  bank  books  of  the  existence 
of  the  tmst,  and  also  a  second  advantage  accraes 
to  him — namely,  that  when  changes  take  place  in 
the  trast,  then  there  is  a  note  in  the  bank  books, 
vhich  tells  yon  that  that  has  occurred  without 
the  necessity  of  having  a  new  deed  entered  for  the 
purpose  of  saying  that  such  a  change  has  been 
made,  and  parties  are  thereby  liberated  from  some 
expense,  and  from  a  good  deal  of  inconvenience. 
If  any  reasons  may  be  assigned  for  it,  bat  what- 
ever reasons  may  be  assigned  it  is  impos- 
sible to  hold  that  the  other  shareholders,  who 
have  either  entered  into  the  original  con- 
tract of  partnership  or  have  become  share- 
holders since  in  a  bank  like  this  which  we 
have  now  before  ns,  can  repudiate  responsibility 
for  anything  professed  to  be  done  on  their  behalf 
by  the  directors  contrary  to  the  general  stipula- 
tions of  the  deed.  The  directors  can  only  do  that 
which  their  power  and  authority  entitle  them  to 
do,  and  in  vain  one  has  asked  to  have  any  passage 
pointed  oat  in  this  deed  which  authorises  the 
directors,  in  dealing  with  different  lots  of  shares, 
to  manipulate  them  in  such  a  way  that  one  lot  of 
shares  may  go  into  one  trust,  and  another  lot  into 
another  truet,  and  a  third  lot  into  no  trast  at  all, 
and  that  those  shares  may,  in  the  event  of 
disaster  to  the  company,  be  held  opon  a  different 
footing  from  the  other  shares,  so  that,  so  far  from 
partaking  according  to  the  number  of  their 
shares  in  the  pi-ofit  and  loss,  it  would  be  found 
that  there  was,  as  regards  a  very  large  proportion 
of  the  individual  shares  of  the  company,  a  regula- 
tion contrary  to  the  express  stipulations  of  the 
deed.  Perhaps  I  have  occupied  already  too  much 
time  in  the  few  words  that  I  have  said,  because 
I  am  only  saying  what  I  believe  to  have  been  the 
principle  in  the  case  of  Lumtden  v.  Buchanan; 
and  beyond  the  case  of  Lumsden  ▼.  Buchanan  1 
have  not  the  inclination,  nor  I  do  see  in  any  way 
how  your  Lordships  have  the  power  to  go. 

Lord  Penzancb. — My  Lords,  no  question  in- 
volved in  this  appeal — though  one  of  the  deepest 
interest  to  the  parties  concerned — depends  for  its 
solution  npton  any  very  numerous  or  intricate 
considerations.  It  is  not  to  be  denied  that  the 
appellants  on  the  face  of  the  transfer  deed  into 
which  they  entered  with  the  banking  company, 
whereby  they  became  shareholders  in  it,  announced 
in  express  terms  that  they  did  so  as  trust  dis- 
ponees  for  other  people.  The  question  is,  whether 
the  statement  of  this  fact  has  in  any  degree 
exonerated  them  from  the  obligations  which 
attached  to  the  character  and  position  of  share- 
holders, which  it  was  the  object  of  that  deed  to 
confer  npon  them.  Speaking  generally,  there 
might  no  doubt  arise  an  inference  (if  not  rebutted 
by  other  circumstances)  that  a  person  who  derived 
no  benefit  himself,  and  who  acted  only  for  the 
benefit  of  others,  in  contracts  or  engagements  of 
any  kind  into  which  he  might  enter,  would  not 
intend  thereby  to  expose  himself  to  personal  liabi- 
lity if  it  could  be  avoided.  A  general  considera- 
tion of  this  character  has,  I  think,  largely  pervaded 
the  reasoning  npon  which  the  exemption  of  the 
appellants  from  personal  liability  has  been  based 
and  enforced  in  argument.  But  meanwhile  it  will 
not  be  doubted  that  a  person  who,  in  his  capacity 
of  trustee  or  executor,  might  choose  to  carry  on  a 
trade  for  the  benefit  of  those  beneficially  in- 
terested in  the  estate,  in  the  course  of  which 
trade  debts  to  third  persona  arose,  could  not  avoid 


liability  for  those  debts  by  merely  showing  that- 
they  arose  out  of  matters  in  which  he  acted  in 
the  capacity  of  trustee  or  execator  only,  even 
though  he  snonld  be  able  to  show  in  addition  that 
the  creditors  of  the  concern  knew  all  along  the 
capacity  in  which  he  aoted.    The  case  of  an  agent 
who  acts  for  others  is  of  course  entirely  different 
His  contracts  are  the  contracts  of  his  principal,, 
and  the  liabilities,  from  which  as  a  general  mie  be 
is  personally  exempt,  fall  upon  his  principal,  who 
acted  through  him.    Bat  to  exonerate  a  tnstee 
something  more  is  necessary  beyond  the  know- 
ledge of  those  who  deal  with  him  that  he  is  acting 
in  that  capacity,  and  it  would  not  be  sufficient  in 
tOi  cases  to  state  that  fact  on  the  face  of  any  con- 
tracts he  may  make.     To  exonerate  him  it  wonld 
be  necessary  to  show  that  upon  a  proper  interpre- 
tation of  any  contract  he  had  made,  viewed  as  a 
whole — in  its  language,  its  incidents,  and  its  subject 
matters  —  the  intention  of   the  parties  to  tbu 
contract  was  apparent,  that  his  personal  liabiUty 
should  be  excluded,  and  that,  although  he  was  a 
contracting  party  to  the  obligation,  the  creditors 
should  look  to  the  trust-estate  alone.    These  pro- 
positions are,  I  conceive,  conformable  to  the  law 
of  Scotland  equally  with  that  of  this  country.   It 
is  not  enough,  then,  in  the  present  case  to  show 
that  the  appellants  on  the  face  of  the  transfer  deed 
accepted  the  stock  in  question  "  as  trustees,"  but 
they  must  go  on  to  show  that  the  proper  constroc- 
tion  of  that  instrument  showed  the  intention  of 
the  parties  to  be  that,  being  trustees,  they  should 
not  be  personally  liable.    It  becomes,  then,  mate- 
rial to  inquire  what  was  the  nature  of  the  partner- 
ship whose  stock  t^ey  agreed  to  accept,  and  in 
whose  business  they  agreed  to  become  partners^ 
and  how  far  the  nature  of  that  stock  and  the  coa- 
Btitation  of  that  partnership  are  consistent  with 
the  exemption  which  they  now  claim.    The  oonsti- 
tution  of  this  banking  company  was  framed  and 
declared  by  the  partnership  deed  to  which  refe- 
rence has  been  made.    It  provides  for  one  class, 
and  for  one  class  only,  of  shares  and  shareholders,, 
and  declares  in  express  terms  that  the  partners 
shall  have  a  right  to  the  profits,  and  be  liable  for 
the  losses,  and  bound  to  relieve  each  other  of  idl 
debts  and  engagements  of  the  company  in  the  pro- 
portion of  their  respective  interests  or  shares  in 
the  capital  stock  thereof.  This  deed  the  appellanta 
have  not  actually  signed,  but  they  have  execotod 
the  deed  of    transfer,  in  which  they  have  ex- 
pressly declared  their  acceptance  of  the  stock  in 
question,    upon    the    footing    that    they    wonld 
be  subject  to   all    the   articles  and   regulations- 
of  the  said  company  in  the  same  manner  as  if 
they  had  sabscribed  the  contract  of  co-partner- 
ship.    Having    thus    become    shareholders   in  a 
partnership,  the  members  of  which  have  by  their 
deed  of  partnership  agreed  to  stand  upon  an  equal 
footing  one  with  the  other,  entitled  equally  to  tho- 
profits,  and  bound  equally  to  the  losses,  the  ques- 
tion arises,   whether  by  stating  in  that  deed  oT 
transfer  that  they  so    became    shareholders  as 
trustees  for  other  persons,  the  appellants  have 
altered  or  limited  tno  obligations  that  otherwise 
would  attach  to  them  P    In  my  opinion  they  hare 
not.    There  are  many  contracts  in    respect    of 
which,  if  a  man  were  to  state  in  contracting  that 
he  only  did  so  as  trustee,  it  is  quite  conceivable 
that  bis  contract  might  be  construed  as  not  being 
intended  to  bind  him  personally.    The  case  w 
Gordon  7.  OampheU  offers  an  example  of  saeb  a^ 
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construction.  Other  coses  may  be  easily  imagined 
in  which,  on  the  one  hand,  the  intention  to  reetrict 
the  liability  of  the  person  contracting  may  be  clearly 
inferred  mm  the  character  in  which  he  declared 
that  he  contracted,  taken  in  connection  with  the 
other  circnmatanoeB  of  the  case,  and  in  which,  on  the 
-other  hand,  nothing  is  to  be  found  inconsistent 
with  the  restriction  in  the  sabjeot-matter  of  the 
-contract.  Bat  in  this  case  the  subject-matter  of 
the  contract  was  the  stock  of  an  association  whose 
shares  were  by  the  very  terms  of  its  constitulaon 
to  be  held  only  by  persona  who  were  all  to  be 
personally  and  nqaally  liable  to  its  obligations ; 
and  it  cannot  be  held  that  the  liabilities  in  respect 
of  this  stock  were  intended  to  be  restricted  by 
the  words  "as  tmstees,"  without  ignoring  the 
Teiy  nature,  and  inseparable  incidents,  or  the 
thing  which  formed  the  subject-matter  of 
ihe  contract.  In  a  word  it  comes  to  this — 
snch  a  thing  as  a  share  in  this  association 
with  a  limitecr  liability  in  the  holder  of  it  did  not 
«ziBt.  No  snoh  share  or  stock  had  ever  been 
«reated.  No  provision  is  made  for  it  in  the 
partnership  deed,  and  every  provision  to  be  there 
iband  which  speaks  of  the  liability  of  those  who 
hold  the  shares  is  diametrically,  and  in  the  most 
express  language,  opposed  to  it.  If,  then,  the 
^pellants  did  not  become  bound  to  the  liabilities 
attaching  to  ordinary  shares  and  ordinary  share- 
holders, they  did  not  become  bound  at  all,  and  the 
contract  of  transfer  would  be  void.  But  before 
your  Lordships  can  arrive  at  such  a  conclusion 
you  must,  I  think,  be  at  least  satisfied  that  the 
words  "  as  trustees "  in  this  particular  deed  so 
clearly  imported  an  intention  not  to  undertake  the 
obligations  of  shareholders  (though  the  entire 
oontract  might  thereby  be  rendered  contradictory 
and  absurd)  that  they  could  have  been  introduced 
Ibr  no  other  purpose.  For  if  a  reasonable  inter- 
pretation can  be  assigned  to  these  words,  which 
would  permit  the  deed  to  stand  as  a  consistent 
one,  competent  to  effect  that  transfer  of  stock 
which  it  was  the  obvious  intention  of  the  parties 
to  bring  about,  yoar  Lordships  would  be  bound 
to  accept  that  interpretation.  Snoh  a  reasonable 
interpretation  was  suggested  in  tho  case  of 
Lumsden  v.  Buchanan,  and  is  referred  to  by  the 
Lord  President  in  his  judgment  in  the  present 
oase.  His  Lordship  says :  "  Hence  arose  the 
practice  referred  to  in  Lumaden  v.  Buchanan,  of 
taking  notice  of  trusts  in  the  transference  and 
registration  of  such  stocks,  not  for  the  purpose  of 
altering  the  liability  of  the  holders  of  such  stock 
aa  compared  with  the  other  holders  of  stock 
in  the  same  company,  but  only  for  the  purpose  of 
marking  the  stock  as  the  property  of  the  particular 
trust  named  in  the  transference  and  in  the  register." 
The  whole  question,  then,  is,  as  it  seems  to  me, 
one  of  construction;  and  as  to  the  proper  interpre- 
tation to  be  put  upon  this  transfer  deed  and  the 
acts  of  the  appelbmts  under  it,  and  for  the  solution 
of  that  question  your  Lordships  have  before  you 
these  two  alternatives — on  the  one  hand,  a  con- 
struction which  gives  a  reasonable  and  efficient 
meaning  to  the  words  "as  trustees,"  and  is  not 
inconsistent  with  that  transference  and  acceptance 
of  stock  which  was  the  sole  object  of  the  instru- 
ment ;  and  on  the  other  hand,  a  construotion  which 
defeats  the  intended  transfer  of  stock  altogether,  and 
reduces  the  deed  of  transfer  of  stock  to  a  nullity. 
According  to  all  known  principles  of  construction, 
joat  Lordsbips  are,  I  apprehend,  bound  to  aczept 


the  construotion  which  gives  effect  to  the  instru- 
ment. A  great  deal  was  said  in  the  course  of  the 
argument  ss  to  the  difference  between  the  law  of 
Scotland  and  that  of  England  in  r^ard  to  trustees. 
But  the  principles  upon  which  written  instruments 
are  to  be  construed,  and  particalarly  the  principle 
to  which  I  have  just  alluded — that  any  construction 
which  invalidates  the  instrument  altogether  ought 
to  be  rejected  if  a  reasonable  construction  can  be 
found  which  giTes  effect  to  it — are  surely  oommoa 
to  the  law  of  both  countries,  and  in  whatever  light 
the  law  of  Scotland  may  regard  trustees,  if  it  does 
not  go  the  length  of  regar£ng  them  as  corporate 
bodies  (which  it  has  b^  admitted  it  does  not) — 
they  must,  I  think,  remain  liable  upon  contncte 
and  engagements,  into  which  they  have  per- 
sonally entered,  and  in  which  no  exemption 
from  that  liability  is  to  be  found  expressed, 
or  properly  impUed.  I  have  oSerea  these 
remarks  to  the  House  upon  the  footing  of  the 
matter  being  res  integra,  but  in  truth  the  present 
case  is,  in  my  opinion,  governed  in  principle  hr 
the  case  of  Ltunaden  v.  Bitehaaum.  The  pnnoiple 
involved  in  that  decision  was,  as  I  think,  rightly 
appreciated,  and  declared  by  the  learned  judges 
in  the  Court  of  Session.  The  Lord  President 
said  the  rule  of  Utility  then  established  might 
be  stated  in  a  single  sentence  as  follows :  "  Persans 
becoming  partners  of  a  joint-stock  company  suoh 
as  the  Western  Bank,  and  being  registered  as 
such,  cannot  escape  from  the  full  liabilities  of 
partners,  either  in  a  question  with  creditors  of  the 
company  or  in  the  way  of  relief  to  their  oopartnen, 
by  reason  of  the  fact  that  they  hold  their  sto«dc 
in  trust  for  others,  and  are  described  as  tnistees 
in  the  register  of  partners  and  the  other  books 
and  papers  of  the  company."  And  Lord  Deas 
said  that  the  grounds  or  decision  in  Liuntden  r. 
Bttchanam  resolved  themselves  into  this — that 
where  the  tmstees  join  in  a  contract  of  partner- 
ship for  trading  purposes,  such  as  a  oontraot  far 
carrying  on  business  of  banking,  the  mere 
designation  of  them  as  being  trustees  will  not 
exempt  them  from  the  same  personal  liability  as 
is  unaertaken  by  the  other  partners  or  limit  their 
liability  to  the  value  of  the  trust  estate.  It  is 
matter  for  deep  oonoern,  not  unmingled  with  sur- 
prise, that  the  legal  effects  attaching  to  these 
contracts  of  timstees  having  been  thus  asserted 
and  exposed  in  a  notable  case  as  long  ago  as  the 
year  1865,  people  should  have  been  found  still 
willing  to  enter  into  them.  Bat  in  all  probability 
the  profound  conviction  with  respect  to  the  greet 
banks  in  Scotland  that  such  a  thing  aa  loss  or 
liability  was  not  to  be  practically  apprehended  at 
all,  may  have  led  to  a  widespread  indifference  as 
to  the  legal  consequences  of  tnis  improbable  evenly 
should  it  ever  come  to  pass.  Be  this,  however,  as 
it  may,  your  Lordships,  while  bound  to  give  effect 
to  the  lawful  rights  of  the  creditors,  wul  not  the 
less  commiserate  lossea  and  suffarinKS  which,  in 
their  amount  and  intensity,  rise  to  tne  level  of  a 
national  calamity. 

Lord  O'Hagah. — My  Lords,  I  agree  with  the 
Lord  Chancellor  that  it  is  impossible  to  approach 
the  decision  of  this  case  wicbont  feelings  of  the 
deepest  pain.  That  persons  undert&ing  the 
onerous  duties  of  trustees  from  kindliness  to 
others,  and  without  the  smallest  view  to  their 
personal  advantage,  should  be  involved  in  rninoos 
responsibilities,  which  in  many  cases  may  not 
have  been  within  their  contemplation  when  th^ 
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accepted  the  truBts,  must  be  regarded  aa  a  calamity 
appealing  to  our  sympathy  and  compelling  onr 
regret ;  bat  we  are  bonnd  simply  to  regard  the 
legal  rights  and  obligations  of  the  parlies  before 
US,  and  I  am  constrained  to  the  opmion  that  the 
unanimons  Jadgment  of  the  Conrt  of  Sessioir 
mast  be  affirmed.  The  question  of  this  appeal 
appears  to  be'  concluded  by  authority,  and  I  do 
not  feel  that  it  is  necessary  to  discuss  the  grounds 
on  which  the  decision  in  JJumtden  v.  Buchanan 
was  pronounced,  as  it  would  have  been  if  the 
matter  were  r«»  imtegra.  These  reasons  have 
been  shown  by  my  noble  and  learned  friends  who 

f receded  me  to  have  been  very  cogent.  But 
am  content  to  rest  on  the  decision  of  this 
House  in  a  case  which,  I  think,  nndistingnish- 
able  in  any  material  particular  from  that 
before  us.  I  shall  only  i«fer  to  the  arguments 
.  by  which  it  was  justined,  as  applicable  to  both 
of  them,  and  establishing  identity  between 
them.  The  question  is  one  of  contract  and  con- 
Btmotion,  and  the  contract  of  the  trustees  in 
Lumaden  r.  Bvehanan  was  in  substance,  and,  as  I 
shall  indicate  immediately,  almost  in  terms  the 
same  as  that  with  which  we  deal  in  the  present  case. 
Then,  aa  now,  it  was  urged  that  the  directors  of  a 
company  formed  on  the  ^ninciple  of  unlimited 
liability,  had  no  authority  to  admit  a  shareholder 
on  terms  inconsistent  with  the  principles  or  the 
competency  of  the  directors  of  the  Western  Bank, 
which  was  held  to  be  bounded  by  the  provisions  of 
their  deed  of  copartnery.  They  had  admittedly 
no  statutable  powers  under  the  iJimited  Liability 
Acts;  they  had  received  no  authority  from  in- 
diTidnal  shareholders  to  alter  or  modify  the  con- 
ditions of  membership  oE  the  company;  there  was 
no  pretence  tor  saying  that  the  words  of  the  deed 
and  the  undertakings  of  the  allottees  or  transferees 
had  relation  to  anytning  but  liability  of  that  kind ; 
and,  therefore,  it  was  expressly  stated  as  the  main 
foundation  of  the  judgment  that,  the  directors 
being  incompetent  to  qualify  the  responsibilities 
of  the  shareholders  on  the  ground  Of  trusteeship, 
or  to  create  limited  liability  unauthorised  by 
statute,  they  should  not  be  assumed  to  have 
committed  an  act  quite  vUra  vires,  at  least  if  the 
terms  of  the  contract  with  the  trustees  were  in 
any  reasonable  way  capable  of  reconcilement 
with  the  proper  discharge  of  their  duty,  and 
the  true  effect  of  the  copartnery  deed.  The 
custom  of  noticing  trusts  on  the  register  of 
companies  in  Scotland  was  assumed  in  the 
Court  of  Session  and  in  the  judgment  of  this 
House  to  have  arisen  for  the  pxurpose  of  facilitating 
the  proof  of  the  character  of  the  property,  and 
not  as  qualifying  the  liabilities  of  the  smreholders, 
inasmuch  as  the  Scotch  law  requires  evidence  of 
trusteeship  either  by  the  oath  of  the  trustee  or 
by  a  writing  under  ms  hand,  which  cannot  always 
be  obtained,  and  this  was  taken  as  a  sufficient 
account  of  the  reason  of  the  thing.  The  maxim 
ut  ret  nutgis  vaUat  quam  pereat  now  applies.  It 
is  plain  that  this  ground  of  decision  is  as  applic- 
able here  as  it  wasin  Imm»den  v.  Buchanan.  There 
it  was  determined  that  the  terms  of  the  deed  in 
that  case  had  no  contemplation  of  more  than  one 
class  of  shareholders,  and  no  n^ard  to  a  distinc- 
tion between  fiduciary  liability  '  and  personal 
liability.  The  reasons  for  hesitating  to  admit  such 
ft  distinction  with  a  view  to  commercial  policy  and 
results  have  already  been  pointed  out  by  the  Lord 
CbMDCollor,  but  in  my  view  it  is  enough  to  say 


that  that  case  and  this  case  are  identioall  in  the 
want  of  a  pretence  for  making  the  distinction,  for 
in  Lwnsdm  v.  Buduman  one  class  of  shareholders 
only  was  admissible,  with  equal  privileges  and 
equal  liabilities.    It  is  impoesible  to  find  authority 
for  admitting  another  in  the  contract  and  copart- 
nery of  ttie  City  of  Glasgow  Bank.     Next,  the 
conditions  of  partnership  m  Lumsden  v.  Bucha- 
nan were  in  no  way  more  stringent    or  more 
absolute  for  the  purpose  of  creating  the  largest 
liability  than  in  the  present  case.    The  appellimts 
accepted  a  transfer  of  the  stock  of  Mrs.  Syme  and 
Mrs.  Boyd  "  with  the  whole  interests,  profits,  and 
dividends  that  may  arise  and  become  due  thereon, 
the  said  appellants,  by  acceptance  thereof,  being 
in  terms  of  the  contract  of  copartnership  of  said 
bank,  subject  to  all  the  articles  and  regulations,  and 
declaring  that  thev  accepted  of  the  said  transfiBr 
en  the  terms  and  conditions  above  mentioned." 
The  acceptance  was  made  by  them  "  as  trust  dia- 
ponees,"  but  it  bound  them  to  all  the  articles  and 
regulations  of  the  company.    I  shall  not  again 
go  over  the  articles  and  regulations  to  which  my 
noble  and  learned  friends  have  suf&ciently  re- 
ferred in  det^,  but  I  will  advert  to  the  stock 
certificate  procured  by  the  appellants,  referring  to 
the  entry  of  their  namns  on  the  stock  register,  and 
describing  them  as  "  holders "  of  the  stock,  and 
then  point  to  the  6th  section  of  the  contract  of 
copartnery,  which  is  in  these  terms  :  "  Any  per- 
son holding  a  share  of  the  said  capital    stock, 
whether  as  an  assumed  subscriber  or  as  a  par- 
chaser,    heir,    or    other    representative    of  such 
Bubsoriber,  shall  be  entitled  to  all  the  rights,  and 
subject  to  all  the  liabilities  of  an  original  partner 
of  the  said  company."    I  shall  only  further  refsr 
to  the  40th  section,  which  declares  that  -,  "  The  per- 
son or  persons,  companies  or  corporations,  whose 
names  shall  at  any  time  stand  in  the  said  stock- 
ledger  containing  the  list  of  partners  of  the  com- 
pany, whether  as  original  or  assumed  partners, 
shall  be  deemed  and  taken  to  be  the  proprietois 
of  the  several  shares  standing  in  the  said  ledger 
in  their  respective  names,  and  shall  be  liable  to 
the  payment  of  every  call  or  calls  for  instalments 
of  capital  stock  to  be  made  thereon,  and  to  all 
actions,  suits,  obligations,  forfeitures,  and  penalties, 
and  sh^  be  entitled  to  the  whole  profits  and 
liable   for   all  the  losses  to  which  the  original 
proprietors  of  shares  in  the  company  are  subject, 
liable,  and  entitled  to  by  these  presents,  and  the 
names  entered  in  the  same  stock-ledger  and  the 
amount  of  shares  annexed  thereto  shall  be  the  sole 
evidence  receivable  at  any  meeting  of  the  partners 
as  to  the  right  of  voting  at  said  meeting.      Now, 
looking  to  the  contract  of  the  appellants  as  the 
transferees    of    these    shares,    and   the    articles 
and    regulations   by  which    they   bind    them- 
selves  to  abide,   nothing    could    be   conceived 
more     full      and     conclusive,     more     absolute 
and    unconditional,    than    the    grant     on    the 
one  side  and  the  assumption  of  Uability  on  the 
other.    It  is  not  pretended  that  in  this  respect  the 
contract   of  copartnery    of  the   Western    Bank 
difiered  materially  irom  that  which  we  have  been 
considering.    Indeed,  it  is  hard  to  imagine  ai^ 
collection  of  words  more  decisive  for  the  purpose 
of  negativing  any  distinction  between  classes  of 
sharenolders,  or  any  dtfEerenoe  in  their  respective 
liabilities,  and  therefore,  in  the  important  matter 
of  the  specific  terms  of  tiie  contracts,  lAimsden  v. 
Buchanan  is  wholly  undistinguishable.    Both  the 
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oontmeta  were  manifestly  framed  with  a  view  to 
ttw  maintenanoe  of  the  recognised  rule  which 
wtablishea  mntaality  of  responsibility  inter  toeioa, 
and  diTidee  the  profits  and  the  losses  among  all 
ihe  members  of  a  partnership  aooording  to  their 
lespeotiTe  interests.  In  neither  is  there  the  least 
indication  of  a  design  to  depart  from  that  role 
by  creating  an  exceptional  class  with  peculiar 
immanitiee.  The  words  of  Lord  Kingsdown, 
whose  hesitation  to  agree  with  the  majority  of  the 
law  lords  makes  his  ultimate  concnrrenoe  more 
striking,  significant,  and  important  on  this  point, 
were :  "  When  persons  have  signed  deeds  of  this 
description  it  would  be  very  dangerous  to  permit 
them  to  relieve  tfaemselTes  from  the  obligations 
of  oovenantB  into  which  they  hare  expressly 
entered  on  any  specnlation  founded  on  mere  pro- 
babilities that  they  really  did  not  intend  what  the 
deed  in  terms  expresses.  Now,  unless  the  cove- 
nants by  which  the  parties  subscribing  the  deed 
bind  themselyes,  their  respective  heirs  and  succes- 
sors, in  the  third  clause  of  the  first  deed,  and 
the  second  deed  of  accession,  can  be  read  so 
as  by  some  interpretation  to  exclude  those 
who  sign  as  trustee,  it  is  not  disputed  that 
the  oovenant  infers  personal  liability,  and  there 
seems  to  be  in  this  insuperable  difiBculty." 
I  shall  have  to  observe  shortly  on  the  argument 
as  to  Uie  omission  of  the  word  "executors"  in 
the  Oity  of  QIasgow  Bank  partnership  contract, 
and  I  note  in  passing  that  tne  words  "  heirs  and 
snooeeaors,"  on  which  Lord  Kingsdown  relies  as 
asserting  the  insuperable  difficulty  in  the  way  of 
limiting  the  liability  of  trustees,  are  equally  in- 
anted  in  the  contract,  in  the  same  connection,  and 
with  the  same  purpose,  as  in  the  contract  of  the 
VTesteni  Bank.  The  general  gronnds,  therefore, 
of  the  decision  in  Luvuden  v.  Buchanan,  seem  to 
me  oompletely  applicable  in  this  case  as  to  the 
diaraoter  of  the  contract,  the  incompetency  of  the 
tmsfeees  to  limit  liability  in  defiance  of  its  terms 
and  ia  disregard  of  the  relations  created  by  the 
legal  impossibility  of  accepting  fiduciary  share- 
h^ders  as  a  separate  class,  and  the  dear  and 
nneqaivocal  words  of  the  covenants  stipulating  for 
no  exemption  as  they  forego  no  right.  If  this  be 
so  as  to  the  general  grounds  of  decision,  is  there 
anything  in  the  partioalar  differences  which  have 
been  Boggested  between  the  deeds  that  relievo  us 
from  the  neoessity  of  following  the  authority  of 
Lunuden  v.  Buehancm  ?  It  has  been  argued  there 
is  sach  a  difference  in  the  f^  that  in  this  case  the 
appellants  are  described  as  trustees  in  the  body  of 
the  deed,  and  so  registered,  whilst  in  Lunuden  v. 
Bvehatum  the  fiduciary  character  appears  only  in 
the  testing  clause.  But  that  danse  is  dearly 
embodied  by  reference  in  the  deed,  and  so  dealt  with 
as  being  so  embodied  in  the  judgment  of  the  noble 
and  learned  Lords.  In  this  matter,  therefore, 
fbr  the  purpose  of  dedsion,  the  difference  is  imma- 
terial. Then  it  was  said  that  the  introdaduon  of 
ibe  word  "as"  in  the  transfer  of  the  City  of 
Glasgow  Bank  before  "  trust  disponees,"  which  is 
not  fonnd  in  the  testing  clause  in  Lvmaden  v. 
Sutkanan,  demonstrates  that  the  appellants 
qn^ified  their  liability,  and  entitled  themselves  to 
say  that  they  are  only  answerable  to  the  extent  of 
tae  tmst  estate.  There  seems  some  plausibility 
in  the  argument  representing  "trustees"  as  a 
mere  word  of  description,  while  the  inserting  of 
the  words  "  as  trust  disponees  "  is  indicative  of 
the  character  in  which  akme  the  tmnafer  was 


accepted,  and  the  case  of  Gordon  v.  CampheU  un- 
doubtedly shows  that  in  certain  cases  a  trustee 
may,  by  apt  words,  limit  his  liability.  The  words 
in  that  case  were  held  by  this  House  to  be  suf- 
ficient for  the  purpose,  but  then  the  parties  were 
free  to  enter  into  such  a  contract.  Their  intention 
to  do  BO  was  put  beyond  all  question  by  the  phrase 
"and  trustee,"  and  proper  eSoat  was  given  to  it. 
That  case,  theief ore,  scarcely  applies  where  the 
directors  of  a  bank  are  incompetent  to  make,  a 
contract  of  the  kind,  when  the  nature  of  the  dealing 
does  not  admit  of  it,  and  when,  as  in  Lunuden  v. 
Buehancm,  a  fair  interpretation  in  another  sense 
may  be  put  on  the  words,  reconciling  them,  as  I 
have  said,  with  the  duty  of  the  directors  and  the 
rights  of  the  shareholders.  But  the  decisive 
answer  seems  to  be  that  the  whole  reasoning  tf 
the  noble  and  learned  Lords  proceeded  on  the 
assumption  that,  had  the  trustees  dealt  with  the 
Western  Bank  only  in  that  character,  the  ratio 
decidendi  and  the  dedsion  itself  would  have  been 
exactlv  the  same  had  the  word  "  as  "  also  been  em- 
ployed  in  the  testing  clause.  This  difference 
alone  appears  to  me  to  be  insufficient  to  diminish 
the  coerdve  force  o^  th^  aothority.  It  was 
further  argued  that  another  distinction  arose  be- 
cause the  appellants  were  not  original  allottees  of 
the  stock,  and  did  not  personally  enter  into  an 
undertaking  which  might  have  bound  them  in 
that  character.  But  I  Tail  to  appreciate  the  valoe 
of  the  point.  The  original  allottees  took  shares 
without  limit  of  liabihty,  and  the  other  share- 
holders and  creditors  of  the  bank  therefort 
acquired  certain  rights  to  be  exerdsed  in  certain 
contingendes,  and  are  these  rights  to  be  destroyed 
merely  because  the  appellants  are  transferees, 
having  accepted  the  transfer  expressly  "  subject  to 
all  the  articles  and  rozulations  of  the  company  ia 
the  same  manner  as  if  they  had  subscribed  the  ori- 
ginal contraot  ?"  And  had  they  made  a  transfer -it 
seems  impossible  to  hold  that  those  holding  under 
them  could  have  been  dealt  with  on  a  Afferent 
prindple.  The  directors  were  incompetent  to  deal 
with  them  on  any  other.  There  seems  to  be, 
therefore,  no  matenal  difference  between  the  cases, 
for  the  purpose  of  the  argument,  in  the  diverse 
modes  by  which  the  shares  were  acquired,  l^en 
it  was  strongly  urged  that  the  use  of  the  words 
"  heirs,  executors,  and  successors"  in  the  deed  cf 
the  Western  Bank  implied  the  liability  of  iht 
trustees ;  and  unquestionably  Lord  Eingsdowa 
placed  reliance  on  tnese  words,  although,  as  I  have 
already  said,  he  omitted  from  them  in  his  citation 
the  word  "  executors,"  and  thus  reduced  them  to 
the  expression  "  thdr  hdrs  and  successors,"  which 
occur  and  have  equal  force  in  the  last  clause  of  the 
contract  of  copartnership  of  the  City  of  OUsgow 
Bamk,  which  dedares  "that  parties  hereto  aod 
their  heirs  and  successors  shall  be  bound  axA 
obliged  to  observe  and  perform  their  respeotire 
parts  of  the  present  contraot;"  so  that  in  the  view 
of  Lord  Kingsdown  the  words  of  the  deed  before 
ns  would  equally  have  imputed  personal  responsi- 
bility with  those  which  he  thought  important  in 
the  deed  of  the  Western  Bank.  Besides,  the 
absence  of  the  word  "  executors"  could  have  no 
differential  effect  which  is  not  removed  by  the 
presence  of  the  word  "  hdrs,"  in  the  interpreta- 
tion given  to  it  by  the  Scotoh  law,  as  connected 
equally  with  the  devolution  of  personal  and  real 
estate.  On  this  point  also  the  argument  has  &ilad 
to  satisfy  me  that  any  real  distinction  exists  between 
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tiieomra.  Ibave adverted  feoiilMpwiicnlarinBiMKses 
in  wbich  it  haa  been  Boaght  to  set  up  diiFereBoeA 
between  Lumtden  ▼.  Bttohcman  and  the  case  of  the 
appelhmta,  and  oertainly  with  no  indiaposition  to 
recognise  snch  diflbrenoee  if  they  can  be  shown  to 
eedst ;  and  after  very  grave  and  careftil  considera- 
tkxQ  I  find  myself  usable  to  discover  a  real  dis- 
tinction between  them,  and  I  think  with  the  Scotch 
judges  that  the  decision  of  the  former  case  is 
absointely  binding  in  the  latter.  'We  were  pressed 
to  regard  the  law  and  p««ctioe  of  Sootland  as 
distinct  from  that  of  England,  especially  in 
reference  to  the  position  of  trastees,  as  dotbed 
with  something  of  a  corporate  oharaoter  by  the 
former,  which  is  admittedly  nnlcnown  to  the 
latter;  and  nndoabtedly,  if  a  Scotch  trast  con- 
Btitnted  a  trnstee  or  a  number  of  trastees  a 
oorparation,  that  would 'have  vriieved  the  indi- 
Tidnals  composing  it  from  liability  in  tiiwr  separftte 
persons,  and  imposed  it  on  the  body.  Bat  I  fail 
to  discover  authority  for  such  a  position,  whilst 
there  seems  to  be  high  authority  the  other  way. 
Arguments  were  also  founded  on  the  registration 
and  incorporation  of  the  Git^  of  Glasgow  Bank 
under  the  Act  of  1862,  as  distingnishi^  its  posi- 
tion from  that  of  the  Western  ftink.  in}ese  argpu- 
ments  appear  to  have  been  elaborately  urged  in 
the  courts  below,  but  were  not  relied  on  maoh 
before  your  Lordships,  and  I  think  it  enough  to 
tefer  to  the  very  able  refotation  which  was  applied 
to  them  in  the  judgments  of  the  Lord  President 
Knd  Lord  Shand  in  the  Court  <^  Session.  The 
Joint-Stock  Acts  of  1856  and  1862  operated 
certain  changes,  bat  there  have  been  none  with  re- 
ference to  the  entry  of  notice  of  trusts  upon  the 
register  of  companies,  or  as  to  the  character  of 
the  obligations  -  undertaken  by  a  shareholder, 
which  were  ascertained  from  the  deed  of  copartner- 
ship. I  have  adverted,  I  think,  to  all  the  material 
points  which  have  been  raised  in  the  coarse  of 
the  able  and  elaborate  arguments  of  the  counsel 
for  the  appellants,  and,  on  the  whole,  whilst  I 
participate  fully  in  the  painful  sympathy  whioh 
bas  bean  expressed  bv  my  noh\e  and  learned 
friend  on  the  woolsack,  I  am  obliged  to  agrree 
with  his  conclusion  that  the  judgment  of  the 
Court  of  Session  should  be  affirmed,  and  the  appeal 
dismissed. 

Lord  S8LB0EMK. — My  Lords,  by  the  Sth,  6kh 
38rd,  88th,  40th,  and  last  clauses  of  the  oopartner- 
shio  deed  of  the  City  of  Glasgow  Bank,  it  is  in 
effect  provided  that  every  perfion  who  is  at  any 
time  admitted  as  a  partner  shall  be  absolutely  and 
without  limit  liaUe  for  all  the  debts  and  engage- 
ments of  the  company,  and  that  all  the  partners 
riiall  be  equally  liable,  inter  se,  in  proportion  to 
Atir  respective  shares.  It  is  consistent  with  this 
that  a  plurality  of  persons  may  be  (as  is  contem- 
plated by  the  13th  and  14th  clauses)  00- proprietors 
of  the  same  shares.  The  aliquot  part  of  the 
oommon  burden  cast  by  the  partnership  contract 
npon  those  shares  is  exactly  the  same  whether 
toey  are  held  by  one  or  more  than  one  person.  If 
by  more  than  one,  every  one  of  the  co-proprietors 
is  bound  to  the  company  for  the  whole  propor- 
tionate liability  attaching  to  those  shares  neither 
more  nor  less,  and  they  among  themselves  are 
priind  facie  bound  to  con  tribute  equally  to  that 
liability.  In  this  there  is  nothing  extraordinary, 
nothing  unjust.  Whether  they  undertake  the 
obligations  of  partners  for  their  own  benefit  or  for 
the  benefit  of  others  is  a  question  for  themselves 


and  not  for  the  company.  By  the  40th  claase  itii 
provided  that  titose  who  stand  r^|irt«red  as  Aan- 
iiolders  in  the  stock  ledger  of  tfaa  eowpaa;  are  for 
all  purposes  of  liability  on  the  ona  band,  aad  of 
participation  in  profits  on  the  other,  to  be  rsgardad 
as  "  the  pnroprietors  "  of  the  sharea.  Ths  iSteek  of 
this  provision,  whMi  oooudered  in  conaeokiimwitii 
the  absence  in  this  deed  and  in  the  lelatireatatnte 
law  of  anything  to  prevent  the  eompaoy  from 
taking  notice  of  trusts,  is  that  altbovg^  any  part- 
ner who  holds  his  shsires  in  a  fldneiarv  oapscity 
will,  of  course,  be  bound  to  apply  ana  aoeooant 
for  any  share  of  profits  to  which  he  may  be  ei^ 
titled  according  to  his  trust,  the  oomnany  is 
entitled  and  is  bound  to  look  to  him,  anu  to  him 
only,  as  having  for  all  partnership  porposas  the 
sole  title  to  the  shares  both  as  to  profit  and  as  to 
liability,  and  he  must  be  tak«i  to  hav«  known  and 
understood  this  when  he  aooepted  thwn.  Corpon- 
tions  (indading,  ai  course,  incorporated  oompaniss, 
and  therefore  all  companies  formed  with  tiauted 
liability  under  the  Act  of  1862)  might,  under 
clause  40,  be  members  of  this  copartnwahip,  and 
b«ng  ilegal  persons,  they  would  be  subjected  in 
respect  01  any  shares  which  they  might  hold  to 
precisely  the  same  equal  and  unlimited  liability 
with  individual  sharenoldem,  every  one  of  tihtem 
being  liable  to  the  full  extent  of  his  wbde  means 
and  estate.  In  the  coe  case  the  whole  property 
of  the  individual,  in  the  other  tbe  whole  property 
of  the  corporatioa,  would  be  answerable  to  iba 
creditors  and  (in  contribution)  to  the  copartnen 
of  the  hank.  If  by  tbe  law  of  Scotland  evsiy 
trustee,  or  body  of  trustees  acting  in  that 
oharaoter,  were  a  oorporatian,  and  the  init 
estate  corporate  property,  the  appellants  ia 
this  case  would  be  right.  There  woold,  on  thst 
hypothesis,  be  no  need  to  show  that  there  was  any 
special  or  exceptional  contract  betwoMi  the  ap{)«l- 
lants  and  the  copartnership.  The  oorporatioB 
would  be  liable,  and  not  the  individnal  oorporatora. 
But  no  anthority  has  been  prodaoed  showing  this 
to  be  the  law  of  Scotland,  and  it  appears  to  me 
(postponing  for  the  present  all  consideration  of 
toe  effect  c?  the  decision  of  Lunudan  v.  Buekanaii) 
to  be  at  variance  with  the  case  of  Mairtm  v.  fTri^U 
(3  Ct.  Sess.  Cas.  2nd  series,  485).  There  Lord 
Maokeneie  said:  "A  trust  with  a  power  'i 
assumption  doss  not  establish  a  oorporat'  ja. 
I  do  not  think  that  a  private  trust  is  to  bp  eon- 
sidered  as  of  the  nature  oi  a  oorporati->u;" 
and  Lord  Fullertou  said:  "The  case  is  di&- 
rent  from  a  corporation,  wfaidi  is  held  to  be 
one  person.  A  trust  foe  purposes  does  not  create 
a  separate  constructive  person  like  a  corporatioa. 
The  title  of  each  trustee  stands  on  the  right  made 
np  in  hie  own  person."  These  observations  re- 
lated indeed  to  the  mode  of  making  up  titles  to 
heritable  property  held  in  trust  when  new  trustees 
had  been  assumed,  but  the  principle  could  not  be 
limited  to  that  case.  If  anthority  had  been 
wanting,  reason  would  lead  to  the  same  result. 
Corporations,  properly  so  called,  are  public  bodiaa, 
created  for  definite  purposes  by  royal  charters  or 
by  public  law,  and  this  is  equally  true  of  gtion- 
corporations,  or  bodies  having  some,  but  not  all, 
of  the  incidents  of  corpcvations.  But  if  the  con- 
stitution of  any  private  trust  could  in  law  have  a 
similar  effect,  every  individual  would  be  able  tot 
purposes  and  upon  conditions  of  his  own  choice, 
without  an^  restraint  or  regulation  by  public  law, 
to  invest  himself  or  others  with  a  oorporate  duf 
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ncter,  and  so  to  limit  and  sabdiTide  by   mere 
operation  of   law  what  woald  otherwise   be  the 
effect  of  his  and  their  engagements.    In  Lutnaden 
T.  Buchanain  the  respondents  were  five  persons, 
indirtdaally  named  and  described  in  the  testing 
danae  of  the  deed,  with  this  designation  super- 
added to  their  personal  names  and  descriptions, 
"  Trasteee   for  Mrs.  Ellen  Brown,  the  majority 
rarTTving  being  a  qoomm."    That  designation, 
titoagh  oecarring  in  the  testing  claase,  was  incor- 
pomted    l^   words    of   the   referenoe    into    the 
indactiTe  and  operative  parts  of  the  deed.    That 
coold  mean  nothing  less  than  that  the  title  and 
i&tereet  of  these  five  persons  to  and  in  the  shares 
for  which  they  subscribed  was  fiduciary  and  not 
beneficial,  and  that  in  this  sense,  at  all  events,  they 
Bobacribed  "  as  tmatees."    If  by  the  general  law 
of  Scotland  thoy  were  a  corporation  or  quouii-\ioT- 
poration  (it  was  admitted  at  the  bar  that  trustees 
cannot  sne  or  be  sned  onder  any  collective  de- 
■ignation  without  asing  their  own  individual  and 
peraonal  names),  I  can  imagine  no  gfround  on 
which  it  could  possibly  be  held  that  they  did  not 
anbecribe  that  deed  in  their  corporate  character. 
Bat  the  decision  of  this  House  was  that  they  were 
all  individually  and  personally   liable.      To  my 
ntind  the  present  case  depends  upon  this  single 
point.      But  I  think  it  right,  also,  to  consider 
another  and  lees  technical  way  by  which  it  has 
been  aondbt  to  reach  practically  the  same  oon- 
cloaion.    The  inequality  which  wooid  be  produced 
by  allowing  trustees  to  be  accepted  or  assumed  as 
partners  upon  the  footing  that  the  whole  trust 
property,  and  that  only,  should  be  liable,  is  aaid 
to   be  apparent  only,  and  not  real,  because  the 
copartnership  and  its  creditors  can  never  in  any 
case  get  more  from  any  partner  than  the  whole  of 
his    property  available  for  the  payment  of  his 
debts,  which  property  must  in  all  oases  have  some 
limit  lestf  or  more,  according  to  ciroamstancee  of 
whidk  the  other  partners  may  know  nothing,  and 
mnst  take  their  chance,  and  in  some  cases  may  really 
be  worth  nothing  at  all,  and  it  is  contended  that 
if  they  get  the  liability  of    the  whole  property 
enbject  to  a  particnlar  trust,  they  get  what  is  as 
good  as,  and  may  perhaps  be  better  than,  the  lia- 
bility of  individnals.    On  these  grounds  it  has 
been  contended  that  it  was  open  to  the  directors 
of  the  City  of  Glasgow  Bank  to  accept  the  ap- 
pellants as  partners  on  those  special  terms,  and 
tfaat  they,  in  fact,  did  so.    The  principle  of  this 
•cgnmentt  when  applied  to  audi  a  oopartnerahip 
aa  the  Oi^  of  Glasgow  Bonk,  seems  to  me  alti^ 
gether  faUacions,  however  common  a  practice  it 
nay  be  in  Scotland  for  simple  money  obligations 
•ad  other  ordinary  contracts  to  be  made  between 
fawataea   and  other   peraooB  competent  to  con- 
tnM^    in    any   manner    which    they    thmk    fit, 
npon    the   footing   that  the    troat   estate    only 
IB  to  be  held  liable.    A   contract   of   the  kind 
anpposed  wonid  really  be  for  limited    liability, 
though  of  an  anomaloos  nature,  the  limit  being 
andefined  as  to  amount,    variable    in    different 
eases,  and  anbjeot  in  many  conceivable  cases  to 
vanona    donbta   and   questions.    By  the   Joint- 
Stock  Oompaaiea  Act  of  1862  provision  is  made 
for  limiting  liability  in  either  of  two  ways,  one  of 
which  is  called  liability  limited  by    guarantee. 
Tbia  oooaiats  in  an  engagement  by  each  share- 
holder to  contribute  towards  the  payment  of  the 
debta  and  engagements  of  the  company  in  case  of 
its  being  WDimdf-ap  a  anm  of  money  not  exceeding 


a  certain  specified  amount.  The  City  of  Glasgow 
Bank  was  not  a  company  limited  by  enarantee  or 
otherwise.  If  an  individual  shareholder  had  pro- 
posed to  the  directors  to  take  an  allotmant  o£ 
shares  npon  the  condition  that  he  should  in  no 
case  be  liable  beyond  a  certain  specified  amount 
(in  other  words,  that  he  should  be  a  shareholder 
limited  by  guarantee),  it  is  clear  that  the  directors 
would  have  had  no  power  under  this  deed  to 
agree  to  scch  a  condition,  whether  accompanied  or 
not  by  a  pledge  in  security  of  any  particular  fund 
or  property.  A  fortiori  such  a  conaition  could  not 
be  annexed  to  a  transfer  of  shares  originally  issued 
and  held  by  the  transfaror  npon  the  ordinary 
terms  of  unlimited  liability.  The  effect  of  tlie 
appellants'  contention  practically  is  that,  on  the 
occasion  of  the  transfer  to  them  of  the  shares 
registered  in  their  names,  something  equivalent  to 
this  was  done,  though  without  specifyicg  the 
amount  of  the  trust  funds  constitBting  the 
assumed  limit  of  their  liability.  It  is  stated  that 
in  the  present  case  there  were  trust  funds  bqroiMl 
the  ahares,  themselves  of  large  aoMJiiirt. 
But  the  principle  of  the  argument  when 
taken  in  connection  with  the  terms  of  this 
copartnership  deed  goes  much  further.  If  sound, 
it  would  enable  a  trustee  shareholder,  when  no 
other  property  was  in  trust,  to  become  a  partner 
without  any  ;personaI  liability  at  all,  and  also 
without  any  liability  of  any  property  or  fund 
beyond  the  shares  themselves.  There  is  nothing 
in  this  deed  to  prevent  any  purchaser  of  shares  in 
the  market  from  causing  them  to  be  transferred 
into  the  name  of  a  trustee  declared  to  be  such  on 
the  face  of  the  transfer,  who,  according  to  this 
view,  would  bo  under  no  personal  liability,  and 
therefore  would  have  no  occasion  for  or  right  to  any 
indemnity  agaiostthe  beneficiaries,  or  against  the 
author  of  the  trust ;  and  the  purchaser  himself, 
having  never  become  a  partner,  would  also  be  free 
from  all  liability.  Nor  would  such  a  transactioii 
(at  all  events  if  it  took  place  when  the  bank  was  a 
going  concern,  and  in  good  credit)  be  impeachable 
ror  fraud.  The  copartnership  deed  does  not 
anywhere  contemplate  that  shares  once  issued  ooa 
undergo  any  alteration  in  their  character  or 
incidents  by  reason  of  any  subsequent  transfer. 
No  authority  is  given  to  the  directors  to  impose 
or  accept  any  special  terms  Jipon  the  accession  of 
any  transferee  to  the  contract.  They  have  power 
under  clause  34,  in  the  case  of  a  gratuitous  trans- 
fer, to  require  shares  to  be  sold  in  the  market,  and 
in  the  case  of  a  transfer  for  value,  to  purchase 
them  at  the  price  proposed  to  be  given  if  they 
think  fit  to  do  so.  tTnleaa  they  exercise  this 
power  they  cannot  intercept  the  right  of  transfer 
or  object  to  receive  any  transferee  on  the  ground 
that  he  is  a  mere  trustee,  or  for  aay  other 
reasons  arising  out  of  his  relations  to  the  trana> 
feror  or  any  other  person — relations  into  which,  so 
far  as  I  can  see,  he  is  not  bonnd  to  recognise  their 
right  even  to  inqaire.  All  that  they  can  do  is  to 
regulate  under  dauee  37  the  form  (tf  the  transfer. 
The  effect  of  the  transfer  when  made  is  treated 
by  the  deed  as  the  some  in  all  cases.  Under 
clause  6  the  transferee  (when  registered)  becomeB 
"entitled  to  all  the  rights  and  subjeot  to  all  the 
liabilities  of  an  original  pertner  (d  the  company," 
and  under  claase  38  he  is  to  "  take  the  preoiae 
place  of  his  author."  What,  then,  under  these 
circumstances,  is  ttie  effect  of  the  introduction  of 
the  word  "  as  "  before  "  trust  disponees  "  in  the 
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transfer  deed,  by  which  the  appellants  in  this 
case  expressly  agreed  to  become,  "  in  terms  of  the 
contract  of  copartnership  of  the  said  bank,  snbject 
to  all  the  articles  and  regulations  of  the  said  com- 
pany in  the  same  manner  as  if  they  had  subscribed 
the  said  contract  P"  This  word  "  as  "  (twice 
used)  oongtitntos  the  sole  difference  which  can 
possibly  be  represented  as  substantial  between  the 
present  case  and  Lumiden  y.  BuduxMan,  the  omis- 
sioQ  of  the  word  "  executors  "  in  the  obligation 
undertaken  at  the  end  of  the  partnership  dmd  by 
"  the  parties  thereto  and  their  heirs  and  suo- 
cesBors"  being  certaiul^  immaterial.  It  is  urged 
that  the  necessary  import  of  a  oontraot  in 
Scotland  "as  trustees"  is  to  exclude  unlimited 

Sersonal  liability,  and  that  if  that  could  not  be 
Mie  the  transfer  and  consequent  registration 
did  not  impose  upon  these  trustees  a  liability 
to  which  tney  had  never  consented,  but  must 
wholly  foil  to  the  ^prannd.  Whether,  if  the  pre- 
miseB  were  rigfa^this  oondnsion  would  follow,  it  is 
nnneoessary  to  inquire,  because  I  think  that  the 
premise  is  not  correct.  The  authorities  cited  at 
the  bar  —  Gordon  v.  OampheU  and  Tkomton  v. 
i/DLcuihlan'B  Tnuteea — show  that  there  is  no  fixed 
rale  in  Scotland  as  to  the  effect  of  such  words, 
but  that  it  most  always  depend  upon  the  context, 
and  upon  the  nature  and  circumstances  of  the 
contract  in  which  they  ooonr.  If  they  are  open 
to  either  of  two  constructions — the  one  consistent 
with  the  context  and  with  the  substance  of  the 
eontract,  the  other  repngnant  to  and  destructive 
«l  it— the  former  on^t  certainly  to  prevail. 
Applying  that  test,  it  appears  to  me  that  in  this 
deed  of  transfer  the  worcb  "  as  trust  ^disponees  " 
not  only  may  mean  but  do  mean  the  same  thing 
which  was  meant  by  the  designation  of  trustees 
(though  without  the  word  "  as  ")  in  iMmiden  v. 
Buekanim,  and  therefore  that  the  Court  of  Session 
was  right  in  holding  the  position  of  the  present 
^pellfuits  to  be  undistingaishable  from  that  of 
tne  respondents  in  Lumiden  v.  Buekantm,  and  to 
be  governed  by  your  Lordships'  decision  in  that 
ease.  Ic  is  hardly  necessary  for  me  to  add  that  I 
concur  to  the  fullest  extent  in  the  expression 
given  by  my  noble  and  learned  friend  on  the 
woolsack  to  the  sympathy  whioh  all  your  Lord- 
ships  most  feel  for  sufferers  in  this  most  painful 
case. 

Lord  Blackbukn. — My  Lords,  I  also  am  of 
opinion  that  the  judgment  of  the  Court  of  Session 
ia  this  case  was  right,  and  should  be  affirmed. 
In  an  ordinary  case  I  should  have  contented 
B^self  with  an  expression  of  a  general  agreement 
with  the  various  reasons  given  by  the  noble  and 
learned  Lords  who  have  f&eady  spoken,  but  the 
•mount  at  stake,  and  the  harddiip  on  the  appel- 
lants is  so  great,  that  I  tliink  it  right  to  give  my 
«wn  reasons.  The  facts  on  which  the  question 
•rises  are  few,  and  may  be  briefly  stated.  The  con- 
tract d  copartnership  of  the  City  of  Qlasgow  Bank 
ira»  originally  framed  in  1839.  The  6th  article  pro- 
vides that  anvperson  becoming  the  holderof  a  share 
sbaU  have  all  the  rights  and  be  subjeoted  to  all  the 
liabilities  of  an  origin^  partner.  The  shares  have 
nnca  been  converted  into  stock,  and  this  artide 
now  applies  to  holders  of  stook.  By  the  last 
•itide  "The  parties  hereto  and  their  heirs  and 
successors  shall  be  bound  and  oblig^  to  observe 
and  perform  their  respective  parts  of  the  present 
•ontraot."  It  seems  to  me  quite  clear,  and,  I 
think,  was  not  disputed,  that  those  who  took 


shares  or  stock,  and  acceded  without  qualification 
to  this  contract,  became  personally  liable  to  falfil 
the  terms  of  it  as  much  as   the  original  sob- 
soribera.    Bat   the  appellants  contend  that  they 
did  not  accede  without  qualification,  and  it  is 
necessary  to  inquire  how  they  acceded.   By  a  deed 
of  transfer,  dated  27th  Jan.  1874,  the  then  holden 
of  60002.  stock  transferred  and  made  over  to  Wm. 
Muir  and  three  others  named  the    "  trait  dis- 
ponees,"  in  a  deed  described  "their  suooesson 
and  assignees,"  6000L  stock  in  the  City  of  Ohi- 
gow  Bank,  "  the  said  William  IColr  and  otiien 
named  as  trust  disponeee  aforesaid,  by  aooeptanoe 
hereof,  being  in  terms  of  the  contract  of  co- 
partnership of  the  said  bank,  subject  to  all  the 
articles  and  regulations  of  the  said  company,  in  the 
same  manner  as  if  they  had  subscribed  the  said 
contract,  and  we,  the  said  William  Mair,  Aa,  m 
trust  disponees  aiforesaid,  do  herel^  aooept  of  the 
said  transfer  on  the  terms  and  conditions  above 
mentioned."    And  this  is  subscribed  by  the  fonr 
persona  in  their  own  names,  and  there  was  tn 
entry  made  in  the  stook  ledg^  of  the  company, 
"  William  Muir"  and  the  three  others  "  ai  troat 
disponees."    I  do  not  think  that  there  is  any  other 
fikct  affecting  tho  question  before  the  House.    It 
appears,  therefore,  that  these  four  gentlemen  an 
in  the  same  position  as  if  they  had  with  their  own 
names  subscribed  the  contract  of  copartnership, 
but  stated  on  the  face  of  the  instrument  that  they 
were  trust  disponees,  and  that  the  stook  was  con- 
veyed to  them  as  trust  disponees,  their  succesaon 
and  assigns,  and  that  they,  as  such  "  trust  dii- 
ponees,"  accepted  the  stock,  and  as  if  the  bonk, 
knowing  all  this,  entered  their  names  as  irast 
disponees ;  and  the  question  raised  I  take  to  be 
whether  these  statements  do  so  qualify  the  oontraot 
into  whioh  they  entered  as  to  make  them  not  bind 
themselves,  their  heirs  and  saooessors,  personally 
as  would  have  been  the  case  if  they  had  nnbscnbed 
the  contract  without  an^  qualifiRation.     Befon 
the  decision  of  this  House  in  Lunuden  t.  Buehanan 
in  1865  this  question  was  one  on  which  modi 
difference  of   opinion  prevailed,  bat  nine  yean 
before  the  parties  exeeuted  this  transfer,  the  deci- 
sion of  this  House,  so  far  as  it  extended,  settled 
the  law.    I  have  carefully  considered  the  judg- 
ments in  that  case,  and  I  think  this  much  at  lea^ 
must  be  considered  as  decided  and  settled — vie, 
that  trustees  (not  created  by  a  statute)  are  not  by 
the  law  of  Scotland  a  body  corporate,  or,  as  it  has 
been  loosely  said,  a  juaai-oorporation.     I  have 
myself  no  doubt  that  if  individnals  enter  into  a 
contract  because  they  ate  trustees  and  for  the 
benefit  of  the  trust,  it  would  be  pradent  in  tiiflm 
to   stipulate  that,  should  they  bind  themselves 
to     see    that     the     trust    funds    are    properly 
applied   to   fulfil    that   contract,    their  oontnct 
shall    extend    no    farther,    and    that  they  will 
not  be  personally  liable  to   make  good  tne  de- 
ficien<7 ;  and  if  they  express  such  a  limitation  with 
sufficient   clearness,  and  the   other  contracting 
party  (being  «ut  juris)  accepts  such    a  limited 
engagement,  he  cannot  call  on  the  trustees  to  do 
other  than  to    fulfil   that    limited    engagement. 
There  was  an  opinion  entertained  by  many  Scotch 
lawyers — and  to  some  extiont  countenanced  by  the 
decision  in  this  House  in  Qordon  v.  GampoM — 
that  by  the  law  of  Scotland  the  mere  statement 
on  the  face  of  the  contract  that  the  contraoton 
were  trustees  and  entered  into  the  oontraot  becanae 
they  were  trustees  was,  as  a  matter  of  law,  enough 
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to  express  that  the  enga^ment  was  of  this 
Umitea  kind.  I  do  not,  speaking  for  myself,  doabt 
that  it  is  an  important  element  to  be  taken  into 
consideration  in  constming  a  contract,  bnt  I  think 
the  decision  of  Lumtden  t.  Budumcm  determines 
that  it  is  not  by  itself  enough  to  give  any  contract 
this  limited  c&eot,  and  certainly  that  it  is  not 
enoagh  to  do  so  when  the  contract  is  a  contract  of 
copartnership,  the  natnre  of  which  would  make 
snoh  a  limited  engagement,  to  say  the  least,  very 
inconvenient.  If  the  matter  were  ret  integra  I 
think  I  should  have  come  to  the  same  conclusion, 
for  the  statement  that  the  parties  are  tmstees  is 
not  thereby  made  an  idle  or  moperative  statement. 
It  marks,  as  has  been  pointed  out,  that  the  pro- 
perty in  the  shares  is  trust  property,  which 
18,  it  is  trae,  for  the  convenience  of  the  trust 
ODly,  bat  it  also  informs  the  bank  that  the  pro- 
perty belones  to  trustees,  and  will  consequently, 
m  case  of  death,  vest  by  survivorship,  and  it  is 
for  the  benefit  of  both  ^Mrties  that  this  should  be 
faiown  from  the  begiiming.  But,  even  if  it  were 
•n  inoperative  statement,  I  do  not  think  it  a 
wand  role  of  oonstruction  that  some  etFeot  must 
be  found  for  every  word,  even  if  that  can  only  be 
done  by  giving  it  a  force  beyond  what  it  can 
reasonably  bear.  But  I  do  not  rest  my  jadgpient 
on  this.  I  act  on  the  ground  that  the  decision  in 
Immidim  v.  Buduman  is  binding  as  far  as  it  goes, 
and  I  see  what  I  think  good  reasons  foi  acting  on 
it  strictly  in  this  and  the  other  cases  arising  oat 
of  the  stoppage  ot  this  bank.  I  think  that  the 
main  object  of  the  parties  in  the  present  case  was 
that  the  shareB  should  vest  in  the  four  gentlemen, 
and  it  is  at  the  best  very  doubtful  whether,  if  the 
oontraot  was  understood  as  the  appellants  con- 
tend, tlMt  object  would  not  be  fnutrated.  Now, 
•8  a  general  rule  of  oonstraction,  ambig^oas  ez- 
pressiona  in  a  etrntmet  shcxild  not  be  construed 
m  a  sense  that  wonld  finutrate  tfae  main  object  of 
the  contract.  They  should  be  construed  ut  magii 
valeot,  and  if  the  trustees  meant  to  limit  their 
liability,  it  was  for  them  to  see  that  the  words 
were  sufficient  to  make  that  clear.  For  both  reasons 
it  seeiiis  to  me  to  rest  on  anyone  who  after  1865 
became  or  continued  a  shareholder  to  show  that 
there  is  some  substantial  difference  betwe«i  the 
terms  of  his  accession  to  the  contract  and  the 
terms  of  that  which  in  1865  had  been  determined 
not  to  restrict  the  liability  of  the  trustees.  Now, 
as  br  as  I  can  see,  there  u  scarcely  any  difference 
in  form,  and  none  at  all  in  substance,  between  the 
two.  The  cantraot  of  copartnership  of  the  Western 
Bank  began  by  saying  that  the  patties  bound  them- 
■etvee,"  umr  beir8,ezeo(iton,  and  soooessurs ; "  that 
<{  the  City  dt  Glasgow  Bank  by  declaring  that  thev 
tnad  tiiemselves,  "Uieir  heirs  and  snooessors. 
Does  Uie  omission  of  the  word  "  exeoators  "  make 
fBf  difference  P  I  cannot  think  that  it  does,  and 
H  IS  periiapa  worth  noticing  that  Lord  Kingsdown 
SPotea  ihe  wcvds  of  the  contract  in  the  Western 
Bank  case  (inaccurately  it  is  true)  as  being  that 
they  bound  themselves,  "their  heirs  and  snc- 
esMcri,"  showing  that  he  did  not  think  the  word 
"exeoators"  was  materiaL  The  parties  in 
Lmniden  v.  Euehanan  aooeded  to  the  contract  by 
nbecribiiw  a  contract.  That  deed  of  accession 
namted  that  the  directors  had  created  new  shares 
<nd  allocated  them  to  a  large  number  of  persons 
designated  in  the  testing  clause.  The  designa- 
tions wera  differently  worded,  I  presume,  aooord- 
ng  to  the  words  in  whkdi  the  applioationa  for 


shares  were  expressed.  The  designation  of  the 
appellants  in  Lumtden  v.  Buchanan  was  "  tras- 
tees  for  Mrs.  Ellen  Brown,  the  majority  surviving 
being  a  qaorum  ;"  that  in  the  present  case  is  "  as 
trust  disponees."  Can  that  make  any  difference  P 
I  think  not.  I  therefore  agree  in  the  motion  of 
the  Lord  Chancellor,  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  GoKDON. — My  Lords,  after  the  very  full 
expression  which  has  been  given  of  the  glands 
on  which  your  Lordships  have  proceeded,  it  would 
be  quite  out  of  the  question  for  me  to  detain  the 
House  by  saying  more  than  that  I  concur  in  the 
judgment  of  your  Lordships. 

Judgment  of  the  court    below  affirmed,  and 
appeal  diemitsed  with  eottt. 

Solicitor  for  the  appellants,  W.  Biobartton,  agent 
for  Boyd,  Maedonaid,  and  Oo.,  Leith. 

Solicitors  for  the  respondents,  Martin  and 
Xre«iM,'agents  for  Davidson  and  8yme,  Edinburgh. 


SttpTMe  Crart  of  InMcEtare. 
— ♦ — 

COURT  OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 

Feb.  19  and  March  5. 

(Before    Jissxl,  M.B.   and   Bbaiiwill   and 

Bbxti,  L.JJ.) 

Re  HosBUKT   Bridgb  Coal,  Ibon,  and  Waggon 
COMPANT.  (a) 

OoHMMmy — Meeting  of  ehareholders  —  Mode  of 
iaSeing  votes  when  no  poU  demanded — Oompaniet 
Act  1862,  M.  51,  179— TahU  A.  damet  42, 
48,  44. 

By  the  aurUelee  of  a  eompamy,  each  iharekdlder  had 
a  vote  for  each  ihare.  At  a  meeting  at  which 
the  winding-uip  woe  resolved  upon,  five  share- 
holders were  present.  One  sharMolder  proposed 
M.  as  liquidator;  another  proposed  K.  Three 
tharduMers  voted  for  M.  and  two,  who  held  a 
greater  wwmber  of  shares,  for  K.  A  poU  was  not 
demamded. 

Held  (reversing  the  decision  of  Bacon,  V.O.),  that,  a 
poU  not  hamng  been  demanded,  the  voting  was  by 
show  of  hands,  and  not  according  to  the  numiber 
of  Stares,  and  that  K.,  for  whom  two  persons 
only  had  voted,  whUe  three  voted  against  him, 
was  not  duly  sleeted,  and  that  M.  was. 

The  common  law  of  oil  meetings  is  that  votes  are 
taken  by  a  show  of  hands,  and  that  common  law 
must  prevail  unless  the  articles  of  assoeiation  of 
a  company  contain  any  provision  to  the  eon- 
trary. 

This  was  an  ^)peal  from  an  order  made  by  Bacon, 
y.C,  refusing,  with  costs,  a  motion  on  behalf  of 
John  Masterman,  Christopher  Alexander,  and  John 
Oliver  Norris,  to  the  following  effect :  That  David 
Wood  and  Sntith  Kippax  (who  were  respectively 
a  director  and  secretary  of  the  said  company  at 
the  commencement  of  the  windine-np)  might  be 
restrained  by  the  order  and  injunction  of  the  court 
from  acting  as  liquidators  or  Uqoidator  of  the 
said  company,  and  from  selling,  or  dealing,  or 
iatermedoling  with  any  of  the  assets  and  property 
of  the  same ;  and  that  the  said  respondents  might 

(a}B«foit*d1v&8.Bo(»>,Eaq.,B«zrMa«t-lMr.       ^ 
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be  ordered  to  deliver  up  to  the  applicant,  John 
MaBtermao,  as  liquidator,  all  the  bonks  and  doca- 
ments  of  the  company  in  the  possession  or  power 
of  the  respondents,  or  either  of  them,  and  all 
moneys  and  other  property  of  the  company  in 
their  hands.  The  second  branch  of  the  notice  was 
that  the  condnct  of  the  said  respondents  might  be 
examined  into  by  the  court,  and  that  they  might 
be  ordered  to  contribute  such  sums  of  money  to 
the  assets  of  the  company  as  the  coart  might  think 
fit,  by  way  of  compensation,  in  respect  of  any  loss 
which  the  company  might  have  sustained  in  con- 
seqaenoe  of  their  respectively  acting  as  liqnidators ; 
and  the  third  branch  was  that  if  the  court  should 
be  of  opinion  that  the  applicant,  John  Masterman, 
had  not  been  duly  appointed  liquidator,  a  liqui- 
dator or  liqaidators  of  the  company  might  be 
appointed,  and  such  meeting  or  meetings  of  the 
company  directed  to  be  held  as  the  court  should 
think  expedient. 

The  company  was  framed  in  1873,  to  carry  on 
some  works  at  Horbnry  Bridge,  in  Yorkshire. 
The  articles  of  association  contained  the  following 
provisiOQS : 

At  any  general  meeting,  unless  a  poll  is  demanded  by 
at  least  two  members,  a  declaration  by  the  chairman  that 
a  reaolution  haa  been  earned,  and  an  entry  to  that  effect 
in  the  book  of  prooeedin^fa  of  the  company,  shall  be  suffi- 
cient evidence  of  the  fact,  without  proof  of  the  niunber 
or  proportion  of  the  votes  recorded  in  favonr  of  or 
against  each  reaolution. 

If  a  poll  is  demanded  by  two  or  more  members,  it 
shall  be  talcan  in  imch  manner  as  die  <diairman  directs. 
In  case  of  an  equality  of  votes  at  any  g^eneral  meeting, 
the  chairman  snail  be  entitled  to  a  second  or  <^<9ifiting 
vote. 

Every  member  shall  have  ona  vote  for  every  share. 

These  articles  were  in  sabstance  the  same  as 
those  of  table  A.  of  the  Companies  Act  1862,  the 
only  material  difference  being  that,  instead  of  a 
provision  that  the  number  of  votes  to  which  the 
shareholder  was  entitled  should  be  fixed  accord- 
ing to  a  graduated  scale,  varying  with  the  number 
of  shares  held  by  him,  it  was  provided  that  each 
shareholder  should  have  one  vote  for  every  share 
held  by  him. 

At  l^e  meeting  at  which  the  wiodiog-np  iras 
resolved  upon,  only  five  shareholders  were  pre- 
sent. One  shareholder  proposed  Masterman  as 
liquidator,  and  another  proposed  Kippaz.  Three 
shareholders  voted  for  Masterman,  and  two,  who 
held  a  greater  nomber  of  shares,  voted  for 
Eippaz.  A  poll  was  not  demanded.  Id  the  court 
below  Baoon,  Y.C.  held  that  Kippax  was  duly 
elected,  and  refused  to  restrain  a  sain  of  property 
of  the  company  by  Kippaz,  while  acting  as 
liquidator  under  the  voluntary  winding-up.  The 
sale  was  impeached  on  other  groands  beside  the 
question  whether  Kippax  had  any  authority  to 
make  it,  but  the  Court  of  Appeal  did  not  enter 
upon  them. 

The  shareholders  who  opposed  the  election  of 
Kippax  appealed. 

Sennning,(i.C.  and  Orotoenor  Woodt,  for  theappel- 
lants,  contended  that  the  appointment  of  Kippax 
as  liquidator  was  invalid,  the  universal  rule  with 
regard  to  voting  being  that  at  meetings  held 
under  the  Companies  Act  1862,  the  vote  was  first 
to  be  toiken  by  a  show  of  hands.  The  provision 
in  the  articles  of  assocntion  that  the  chairman 
should  be  entitled  to  a  second  or  casting-vote 
showed  that  each  sharehcdder  present  was  to  have 
but  one  vote.    With  re^iard  to  voting  by  poll, 


sects.  51  and  179  of  the  Act  supported  the  view 
that  votes  were  to  be  taken  by  a  show  of  hands, 
if  a  poll  was  not  demanded,  and  so  did  claosss 
42, 43,  and  44  of  table  A. 

Sir  S.  Jaekton,  Q.C.  and  EcUMd  Great,  far 
the  respondent,  contended  that  the  question  fasd 
nothing  whatever  to  do  with  the  rule  that  votes 
shoald  be  taken  by  show  of  hands  in  the  absenoe 
of  any  other  regulation,  an  entirely  differmt  strie 
of  things  being  contemplated  by  these  articleB  of 
association,  nie  provision  in  the  artiolee  that  ■ 
shareholder  should  have  one  vote  for  every  shaio 
held  by  him,  clearly  applied  to  the  case  of  a  meet- 
ing like  the  present.  The  chairman  was  respon- 
sible for  the  voting,  and  he  had  exercised  a  sound 
discretion.  With  regard  to  a  poll  not  having  been 
demanded,  they  submitted  there  was  done  hare  by 
one  prooess  what  might  have  been  done  by  two 
with  the  same  result,  because  the  chairman  might 
have  taken  a  poll  at  once. 

Jessel,  M.R. — If  a  poll  had  been  demanded, 
could  the  chairman  order  a  poll  at  onoe  ?  Saralj 
it  would  have  to  be  taken  in  the  usual  way. 

Bacn,  L.J. — ^Do  yon  mean  that  on  demind 
being  made  for  a  poll,  the  chairman  oomld  take  it 
without  giving  notice  to  the  other  shareholdan 
who  were  not  present  at  the  meeting  P 

Sir  H.  Jackson,  Q.C. — The  vote  here  was  piao- 
tically  a  poll. 

JsssiL,  M.B.— The  only  point  upon  which  it  is 
neoesnary  for  the  present  purpose  to  pronoanos 
an  opinion  is  whether  the  liquidator  Mr.  Kipwc 
was  properly  eleot«d.  Now  the  facts  ore  for  this 
purpose  beyond  controversy.  There  were  fiw 
persons  present  corporeally.  One  of  the  five  held 
what  was  called  a  proxy,  but  it  has  bean  admitted 
for  the  purpose  of  the  argument  by  the  respao- 
dents  that  that  is  not  to  be  taken  into  aoomuit 
Of  the  five  persons  present  two  only  voted  tar 
Mr.  Kippax,  three  voted  against  him.  I  an 
assuming  now  that  they  did  vote  for  Mr.  Kippuc 
The  two  who  voted  for  him  held  more  sharas  in 
the  company  than  the  three  who  voted  against 
him,  and  according  to  the  law  of  this  compa^r 
there  was  a  vote  for  evary  share.  No  poll 
was  demanded,  and  consequently  no  poll  was 
taken.  Therefore  the  next  point  is  whether  tin 
chairman  was  right  in  deciding  that  Mr.  Kippax 
was  duly  elected,  because  the  two  persons  is- 
cluding  himself  who  voted  for  Mr.  Kippaz  held 
more  shares  in  the  company  than  the  ^ree  who 
were  against  him.  I  think  he  was  not.  We  will 
first  of  all  consider  what  the  common  law  of  the 
country  is — that  is,  of  England ;  and  it  is  un- 
doubted, and  it  was  admitted  by  Sir  Heuy 
Jackson,  in  his  argument  for  the  respondent^ 
that  the  common  law  of  all  meetings  is  that  yea 
take  the  votes  by  show  of  hands.  That  is  osr 
mode  of  doing  it.  Of  coarse  it  may  not  always 
be  satisfactory ;  persons  attending  in  large  Miai- 
bers  may  be  small  shareholders,  and  penons 
attending  in  small  numbers  may  be  large  AMie- 
holders;  and  therefore  provision  is  made  for 
taking  a  poll,  and  when  a  poll  is  token  ondoabted^ 
the  votes  are  to  be  ooimted  according  to  the 
number  of  shares ;  in  some  oases  according  to  the 
number  of  shares  absolatdy,  as  in  titis  compa^ 
viz.,  a  vote  for  every  share,  in  other  oompMiMs 
notably  in  railway  and  parliamentary  oompaiiiss 
there   is   another   scale.     The  nomber  of 
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bat  not  BO  rapidly  as  the  namber  of 
iihiiiiw,  and  there  is  a  Umit.  Now  that  being  the 
acmnacn  law  mode  oi  voting,  is  there  anything  in 
tb«  Act  of  Fariiament  or  the  articles  of  association 
vlnA  ahowB  that  any  other  mode  is  to  be  adopted, 
fcr  ia  the  abwnoe  of  prorisibn  to  the  contrary  the 
f—nnm  law  will  prevail  P  So  far  from  finding 
•Bjrtiung  at  all  in  the  Act  of  Farliaaient,  or  th 
ivticlBa,  to  the  oontrary,  what  little  I  do  find  on 
tbe  mbjeot  oonfinns  the  view  that  the  voting  is  to 
be  taken  by  show  of  hands.  First  el  all  we  have 
tbe  51st  seotioB  of  the  Act,  which  says  how  a 
special  resolution  is  to  be  passed.  It  is  by  a 
majority  of  not  less  than  three-foarths  of  such 
members  entitled  to  vote  as  may  be  present  in 
person  or  by  proxy  at  any  general  meeting, 
and  then  the  lesolntion  is  to  be  confirmed 
by  a  majority  of  sach  members  as  may  be 
present  in  person  or  by  proxy  at  such  general 
meeting.  Then  it  goes  on,  "At  any  general 
meeting  xmless  a  poll  is  demanded  oj  at 
least  five  members,  a  declaration  by  the  chair- 
man that  a  resolution  has  been  carried,  shall  be 
oonclnsive  evidence  o(  the  fact."  Then  it  goes  on, 
"  Notice  of  any  meeting  shall,  for  the  purpose  of 
titis  section,  be  deemed  to  have  been  duly  given, 
■ad  the  meeting  shall  be  deemed  to  have  been 
duly  held  in  the  manner  prescribed  by  the  regn- 
btKMQB  of  the  company."  In  computing  the 
majority  under  this  section,  when  a  poll  is 
demanded,  "  reference  shall  be  had  to  the  namber 
ot  votes  to  which  each  member  is  entitled  by 
tlia  ]<Qgalations  of  the  company."  Therefore, 
ki  the  case  of  a  special  meeting,  there  is  a 
ftar  mference,  I  should  say  an  irresistible  in- 
jfarence,  that  what  is  to  be  done  when  a  poll  is 
demanded  is  not  to  be  done  when  a  poll  is  not 
demanded.  Besolutions  to  wind- up  nave  to  be 
passed  in  the  w^  special  resolutions  have  to  be, 
a»d  therefore  there  is  no  repetition  in  the  way  of 
foMng.  But  in  the  51st  section,  as  pointed 
oat  b/  Srett,  L.J.,  there  is  a  reference  to  the 
mode  of  voting.  It  states  the  regulations,  and 
then  says,  "&  computing  the  majority  under 
this  section,  when  a  poll  is  demanded,  reference 
■hsB  be  had  to  the  number  of  votes  to  which  each 
member  is  entitled  by  the  regulations  of  the 
company,"  of  which  he  is  a  member.  When  we 
QDtne  to  the  regulations,  we  find  the  schedule  is  not 
oompalaory — and  when  we  come  to  look  at  the 
sectiODS,  there  is  little  information  to  be  got. 
Krst  of  all,  the  41  st  section  only  makes  two 
entries  sufficient.  Then  the  43rd  section  says  that 
"  lAere  a  poll  is  demanded  by  five  or  more 
■^■ihfiin  it  shall  be  taken  in  such  manner  as  the 
rJiairm^n  directs,  and  tbe  result  of  such  poll  shall 
ha  deemed  to  be  the  resolution  of  the  company  in 
gBBMral  meeting.  In  the  case  of  an  equality  of 
lotes  at  any  general  meeting,  the  chairman  shall 
ha  entitled  to  a  second  or  casting  vote."  It  is 
aek  eonolusive,  but  so  far  as  it  goes  it  confirms 
llw  ether.  If  that  is  so,  and  if  there  is  a  well- 
known  common  law  on  tbe  snbieot,  and  if  the 
irtaliilu  is,  at  the  best  for  the  respondents,  silent, 
and  at  the  worst  for  the  respondents,  confirmatory 
of  that  view,  I  think  that  is  the  view  that  ought 
to  be  adopted,  and  consequently  this  gentleman  is 
not  well  elected.  As  regards  the  articles  of 
sasociation  they  do  not  vary  the  matter  in  the 
least,  with  one  exception,  '^hey  are  mere  copies 
from  the  schedule  of  the  Act  of  Parliament.  That 
•BoepfciaB  is  merely  making  every  shareholder  to 


have  one  vote  for  every  share  without  a  soak. 
That  olearly  applies  to  the  case  where  a  poU  is 
t^ea,  and  does  not  apply  in  my  opinioa  to  where 
a  poll  is  not  taken. 

BKAinrBLL,  L.  J. — ^I  am  of  the  same  opinton. 

Bbbtt,  L.  J. — I  am  also  of  the  same  opinion. 

Solicitors :  Learoyd  and  Peace ;  Torr  and  Co. 

Wednesday,  March  26. 
(Before  Zbsssl,  3I.&.,  and  Jakbs  and  BKunrxUi, 
L.JJ.) 
Ex  'parte  Gctubkez  ;  Be  Gutihbbbz.  (a) 
Dehtore'  twnmont — Aheeonding  debtor — Foreigner 
in  England  for  a  temporary  purpose — Arrest — 
Absconding  Debtors  Act  1870,  «.  1. 
A  Spanish  stibjeet,  tpho  resided  at  Savannah,  at 
partner  of  a  firm  there,  eame  to  EnghatA  an 
behalf  of  his  firm,  teho  teere  insolvent,  with  a 
view  of  making  some  arrangement  with  their 
Engliui  creditors.  He  offered  them  a  composition 
which  some  were  wiUing  to  accept.    Among  those 
who  did  so  was  a  firm  at  Manchester.    Some  of 
the  English  creditors  refiued  to  accede  to  the  pro- 
posal, and  commenced  proceedings,  in  consequence 
of  which  the  arrangement  cowd  not  he  carried 
ovt,  and  Ae  partner  who  had  eeme  to  England 
rtcMBed  a   telegram  requesting  him  to  retvrm 
home.     He  wrote  to  the  Manchester  firm,  tsiUfng 
them  he  was  going.    They  the}-ettpon  issued  a 
debtor's  summons  against  him,  and  at  the  same 
time  obtained  a  warrant  under  the  Act  of  1870 
for  his  arrest.    He  was  served  with  the  summons, 
and  arrested  under  the  warrant. 
Mr.   Registrar    Murray,  acting  as  Okief  Judge, 
having  routed  to  order  his  release,  the  dMor 
appealed. 
Held,  on  the  evidence,  that  the  debtor  had  no  in- 
tention of  avoiding  payment  of  the  summonintf 
creditor's  debt.    There  had  bee»  a  gross  aiuse  of 
the  prooees  of  the  court.     The  warrant  wouli 
he  set  aside,  with  costs,  and  cm  order  made  for 
the  immediate  discharge  of  the  prisoner. 
There  is  no  oresunuption  in  the  case  of  a  foreigner 
about  to  XeoMe  England  a^ier  a  iamporary  stag 
here,  as  there  might  be  in  the  ease  ^  a  dosMciiM 
Englishman  going  airead,  that  he  m  going  suettjf 
with  the  intention  of  defeating  his  eredilors. 
Ejs  parte   Crispin  (28  L.  T.  Bep.  N.  8.  483: 

L.B«p.  8  Ch.  App.  374,)foUowed. 
Teis  was  an  appeal  from  a  deeiaioa  of  Mr. 
Begistrar  Murray,  acting  aa  Chief  Judg^  in 
Bankruptcy.  The  question  raised  was  as  to  the 
power  of  arresting  an  absconding  debtor,  which  is 
given  by  the  Absconding  Debtors  Act  of  1870. 
A  debtor's  summons  was  tssoed  against  a  Spanish 
subject,  who  was  in  England  for  a  temporary  pur- 
pose under  the  following  circumstances: — Mr. 
Job6  Gutierrez  resided  in  Havannah,  where  he 
carried  on  the  business  of  a  merchant  in  partner* 
ship  with  another  Spaniard,  Mr.  Franoisoo  Argu- 
moea.  At  the  commencement  of  1879,  owing  to 
the   badness   of   trade,    they  foand   themsrives 

SraoticaUy  insolvent,  and  it  was  arranged  that 
[r.  Gutierrez  should  oome  to  England  to  explain 
matters  to  their  English  creditors,  and  endeavour 
to  make  some  settlement  with  them.  He  arrived 
in  England  on  the  29th  Jan.,  and  then  communi- 
cated with  all  the  English  creditors,  and  ultimately 

(a)  Baportad  Ij  B.  8.  Soou,  Elf,,  BuiMav«tXsw. 
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made  them  an  dSer  of  a  composition  of  5«.  in  the 
ponnd.  SeTeral  of  the  English  creditors,  among 
whom  were  Messrs.  Samson  and  Co.,  of  Man- 
chester, who  claimed  to  be  creditors  for  678i., 
accepted  the  ofter,  and  Mr.  Gutierrez  then 
endeavonred  to  procure  the  assent  of  the  other 
English  creditors.  Some  of  them,  however,  did 
not  assent ;  bnt,  on  the  contrary,  commenced  pro- 
ceedings in  fiavannah',  and  placed  an  embargo  on 
the  assets  of  the  firm  there.  In  oonseqnence  of 
this,  the  money  necessary  to  pa^  the  proposed 
composition  oonld  not  be  provided,  and  Mr. 
Gutierrez  received  a  telegram  from  his  partner 
requesting  him  to  retnm  home.  On  the  15th 
March  be  wroto  to  Messrs.  Samson  and  Ck>.  as 
follows : 

In  view  of  the  resistaiioe  of  some  of  my  creditors  to 
aooept  mj  proposition,  I  find  myself  compelled  to  set  ont 
for  Havamiah,  therefore  yon  will  please  name  some 
person  there  with  sufficient  power  to  represent  yon. 

On  the  18th  March  Samson  and  Co.  issued  a 
debtor's  summons  against  Mr.  Gutierrez  for  the 
678Z.,  and  the  same  day  they  obtained  from  the 
Court  of  Bankruptcy  a  warrant  under  the 
Absconding  Debtors  Act  1870  for  his  arrest. 
The  warrant  contained  a  statement  that 

By  eridenoe  taken  n^n  oath  it  has  been  made  to 
appear,  to  the  satisfaction  of  the  court,  that  there  is 
TOobable  reason  to  snspeot  and  belieTe  that  the  said 
Jos<  Qntierrez  is  abont  to  go  abroad  with  a  view  of 
avoicliiig  payment  of  the  debt  for  which  the  summons 
baa  been  granted. 

The  same  day  the  summons  was  served  on  Mr. 
Gutierrez,  and  be  was  arrested  under  the  warrant 
and  lodged  in  Holloway  Prison. 

The  preamble  to  the  Absoosding  Debtors  Act 
of  1870,  states  that 

The  laws  now  in  force  for  the  arrest  of  debtors  abscond- 
ing from  England  are  insufficient  for  the  purpose, 
and  sect.  1  provides  that  the  Court  of  Bankruptcy 
may 

by  warrant  addressed  to  any  constable  or  prescribed 
omoer  of  the  court  cause  a  debtor  to  be  arrested  if,  after 
a  debtor's  summons  has  been  granted,  and  before  a 
petition  in  bankruptcy  can  be  presented  against  him,  it 
appear  to  the  court  that  there  is  a  probable  reason  for 
beueving  that  he  is  about  to  go  abroad  with  a  view  iattr 
alia  of  avoiding  payment  of  the  debt  for  which  t^e  snm- 
mons  has  been  granted, 

and  by  sect.  2  no  arrest  is  to  be  valid, 

unless  the  debtor,  before  or  at  the  time  of  bis  arrest  shall 
be  served  with  the  debtor's  summons. 

On  the  2l8t  March  Gutierrez  applied  to  Mr. 
Begistrar  Murray  for  his  release,  on  the  ground 
that  he  had  no  intention  of  avoidhig  the  payment 
of  the  debt. 

The  Begistrar  refused  the  application,  being  of 
opinion  on  the  evidence  that  ijiere  was  revon  to 
suppose  that  the  debtor  was  about  to  go  away 
with  the  intention  of  avoiding  payment  of  the 
debt. 

The  application  was  now  renewed  by  way  of 
appeal. 

AlesMnder,  for  the  appellant,  contended  that  the 
Act  did  not  apply  to  the  case  of  a  foreigner  coming 
to  this  country  for  a  temporary  purpose;  and  even 
supposing  he  was  wrong  in  that  contention,  there 
was  no  evidence  whatever  to  satisfy  the  court  that 
the  debtor's  intention  was  to  go  away  with  a  view 
of  avoiding  payment  of  his  debt. 

He  was  stopped  by  the  Court,  who  called  upon 

Winilow,  Q.C.  and  E.  0.  Wiliii,  who  app^red 
to  support  the  decision  of  the  registrar. — ^They 


contended  that  the  Act  applied  to  a  case  like  the 
present  where  the  debtor  was  going  away  to 
avoid  process  by  which  the  creditors  mi^t  reoorer 
their  debt.  In  the  case  of  E»  parts  Pateal,  B» 
Myer$  (34  L.  T.  Bep.  N.  8. 10 ;  L.  Bep.  1  Ch.  Div. 
509)  it  was  held  that  a  debtor's  summons  misfat 
be  taken  out  by  a  foreign  creditor  against  a  foragn 
debtor  who  was  at  the  time  in  England,  in  respect 
of  a  debt  contracted  abroad;  and  therefore  the 
debtor's  summons  here  having  been  properly 
issued,  the  issue  at  the  warrant  pK^tetly  ti^owed 
upon  the  facts  appearing  in  evidence. 

Almander  was  not  called  upon  to  reply. 

JxssBL,  M.B. — I  must  say  it  appears  to  me  that 
the  process  of  the  Court  of  Bankruptcy  has  been 
abused  in  this  case,  by  which  I  mean  that  it  has 
been  knowingly  used  for  an  improper  purpose, 
contrary  to  the  plain  meaning  of  the  Act  and  tiie 
justice  of  the  case.  [After  referring  to  tiie  title 
and  preamble  of  the  Act  and  mentioning  the  pro- 
visions of  sect  1,  and  observing  that  the  wamnt 
was  to  issue  on  one  of  the  grounds  mentioned 
in  the  section,  his  Lordship  continued :]  The  hOn 
are  simply  these :  A  Spaniard,  who  is  a  partner  in 
a  firm  at  Bavannah,  who  is  trading  and  domiciled 
in  Havannah,  who  is  not  trading  m  this  country, 
and  has  no  assets  here,  but  who  owes  some  dcMi 
here,  comes  to  England  on  bdialf  of  his  firm  to 
inform  the  English  creditors  that  the  firm  an 
insolvent  and  are  desirous  of  offering  a  composi- 
tion, and  for  that  reason  only  he  comes  to^ 
country  temporarily.  He  oners  a  oompoeiooa 
which  these  very  creditors  are  willing  to  accept, 
but  it  appears  that  there  is  some  ££Bcnlty  in 
raising  even  that  amount,  and  he  is  asked  to  retara 
home.  He  writes  to  these  creditors  telling  tiiem 
he  is  abont  to  retnm  heme,  and  thereupon  they 
obtain  this  warrant.  It  does  not  appear  to  me 
that  there  is  the  slightest  evidence  that  he  is 
going  abroad  with  a  view  to  avcnd  payment  oi  this 
debt.  He  never  had  an  intention  of  paying  the 
debt  in  fall,  being  satisfied  that  the  firm  would 
not  be  able  to  do  so ;  and  it  is  not  snggested  that 
he  would  avoid  the  payment  of  sixpence  by  goinK 
back  to  Havannah,  or  that  he  ever  drnunt  of  soca 
a  thing.  I  am  quite  satisfied  that  he  was  not 
going  away  to  avoid  payment,  and  I  should  be 
verv  much  surprised  if  these  creditors,  after  (lie 
evidence  which  has  been  given,  would  be  prepared 
now  to  make  an  affidavit  of  their  belief  that  thwe 
was  any  such  intention.  Hie  prisoner  must  be 
discharged  at  once. 

Jaxes,  LJ. — I  entirely  ag;ree.  The  order  most 
be  set  aside,  with  costs,  and  the  prisoner  dis- 
charged. I  am  bound  to  say  I  should  not  have 
thought  it  possible,  after  the  way  in  which  the  late 
Lord  Justice  Mellish,  in  the  case  of  Ex  pari* 
Oritpin  (28  L.  T.  Bep.  N.  S.  483;  L.  Bep.  8Ch. 
App.  374),  laid  down  the  distinction  between  ti» 
inference  to  be  drawn  from  an  Englishman  leav- 
ing England,  and  a  foreigner  who  had  come  to 
England  for  a  temporary  purpose  returning  to 
his  own  country,  that  such  an  order  could  have 
been  made. 

BaAKWBU.,  hJ. — ^I  am  entirely  of  the  same 
opinion. 

Alexander  said  that  he  appeared  hj  the  instruc- 
tions of  the  Consnl-General  of  Spam,  who  felt  it 
his  duty  to  interfere. 

Jambs,  L.J, — I  am  very  glad  he  has  taken  the 
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ai).  There  has  been  a  very  gross  abnse  of 
the  prooeu  of  the  oonrt.  I  am  Tery  sorry  that 
the  appellant  has  had  reason  to  complain  of  the 
w»7  in  which  jostioa  is  administwed  in  this 
ooontry. 

BBAinrBix,  L.J. — I  am  not  sure  that,  vhen  the 
warrant  is  discharged,  there  will  be  any  answer  to 
what  we  used  to  cul  an  action  of  trespass  for  false 
impnsoiiment* 

Stdidtors:  H.Montagu;  Fritehard,  EngUfidd, 
and  Co. 

SITTINGS  AT  WESTMINSTBB. 

Friday,  Bee.  20. 1878. 

(Before  Bbakwxli,  Bkbtt,  and  Ooiton,  L.JJ.) 

Gabdnk  and  anoiheb  r.  Ibwin  and  anoihsb.  (a) 

Praetiee  —  JHseovery  —  AMdaoit  of  docMmenie  — 
Privileae—Hote  aaimM  in  OSidamt — Bule*  of 
CouH  1876,  Order  XXXI.,  r.  l3. 

It  ia  not  enough  to  state,  t»  ansioer  to  an  applica- 
tion for  production  of  doe»*menta,  thai  certain 
doenmeni*  are  privileged.  The  e^Mamit  ihottld 
aUo  ettUe  the  grounde  upon  whteh  privilege  it 
eUUtned. 

Daemon  of  the  Exchequer  Ltvition  reverted. 

AnzAi.  firom  a  decision  of  (he  Exdheqner  Diri- 


The  plaintiffs  claimed  from  the  defendants  the 
ooBts  of  an  action  bronght  against  plaintiffs  in 
respect  of  certain  Idmber  in  the  courts  of  Bnssia, 
by  one  Yortioiano,  and  who  was  the  agent  of  the 
defiondants  in  the  present  action. 

Judgment  had  been  given  in  &Tonr  of  the  pre- 
Mitt  plaintiffs  in  the  Bnssian  courts. 

Tlie  statement  of  claim  in  the  present  case 
alleged  that 

Snoh  judgment  was  by  the  law  of  Bnssia  raUd,  final, 
and  ocmolnsiTe,  not  only  as  between  the  pliuntiffs  and 
Yortioiano,  but  also  between  the  plalntiffa  and  ddlendanta 
as  dofiwm  Utit  of  the  prooee^nffs,  and  the  defendants 
wore  and  ate  liable  to  pay  the  oosts  to  the  plaintiils  under 
tiw  jndgmont. 

Plaintiffs  having  obtained  an  order  tor  discovery 
of  documents,  the  defendants  made  an  affidavit 
of  doouments,  of  which  the  following  are  the 
material  parts: 

We  liave  in  onr  possession  or  power  the  doomnents 
MilsliiH  to  the  matters  in  qnestion  in  this  action  set 
forth  in  the  first  and  second  ports  of  the  sdiednle  hereto. 
We  object  to  produce  the  said  doomnents  set  forth  in 
the  second  part  of  the  said  schednle  hereto.  That  one 
raaaao  f«r  objecting  to  prodnoe  the  said  docnmente  set 
fcrtti  in  the  second  port  of  the  said  schednle  hereto  is 
that  tiie  same  are  privileged. 

In  the  second  part  of  the  sohednle  the  dooa- 
ments  were  descrioed  as  follows  : 

Correspondenoe  between  onrselveB  and  onr  solicitors. 

Corrcapondence  between  onr  aolioitors  and  their  agents. 

Ooah  books,  ledgers,  and  acoonnts. 

Writ  of  sammons,  statement  of  daim  and  other 
plgadingB,  eonnael's  opinion,  statement  of  case  in  Bnsaian 
•(Hnts  pzei»red  by  attomev  for  Yortioiano,  inolnding 
•opias  at  dspoeitiona  and  evioenoe  given. 

The  plaintiffs  took  out  a  summons  to  compel 
the  defendants  to  make  a  further  and  better 
affidavit.  Ludi,  J.,  in  chambers,  dismissed  this 
summons,  and  the  plaintiffs  appealed  to  the 
Exchequer  Division,  who  affirmea  the  order  of 
Lush,  J. 
The  plaintiffs  appealed. 

fs)  Befoctad  hj  ff,  AmJBoa.  EMbt  Bsniiterwit-Xaw. 


Order  XXXI.,  r.  13,  of  the  Bnles  of  Conrt  1875 
provides  that 

The  affidavit  ....  shall  specify  which,  if  any,  of 
the  docnments  ....  he  (the  party  from  whom  disoovery 
is  soneht)  objects  to  piodace,  and  it  may  be  in  the 
?orm  9  in  Appendix  B.  hereto,  with  such  variations  as 
drcnmatanoee  may  require. 

Form  9,  Appendix  B.,  paragraph  2 : 

I  object  to  prodnce  the  said  documents  sat  forth  in  the 
second  part  of  the  said  first  schedols  hereto. 

Paragraph  3 : 

That  (here  stato  npon  what  gionnds  the  objection  is 
made,  and  verify  the  facts  as  for  as  may  be). 

Orompton  for  the  plaintiffs.— The  affidavit  is 
insufficient ;  it  does  not  follow  form  9  in  Appendix 
B,  made  under  rule  13  of  Order  XXXI.  The 
schedule  describes  docnments,  as,  for  instance,  the 
cash  book  or  ledger,  which  are  not  necessarily 
privileged ;  and,  as  the  &ct8  upon  which  the  claim 
of  privilege  is  founded  are  not  set  oat,  it  is 
impossible  to  tell  whether  privilegre  is  rightly 
olumed  or  not.  Full  particulars  of  the  correspon- 
dence, such  as  dates  and  addresses  of  the  letters, 
should  also  have  been  g^ven.    He  cited 

Ifimt  V.  Morgan,  28  L.  T.  Bep.  N.  S.  573;  L,  Bep. 
8  Ch.  361 ;  42  L.  J.  627,  Ch. 

Fitzadam  for  the  defendants. — The  affidavit  is 
sufficient ;  the  defendants  can  take  out  a  summons 
for  inspection,  and  so  raise  the  qnestion  of  privi- 
lege. Apriind  facie  ground  for  privilege  is  shown 
in  this  affidavit.  Form  9  of  Appendix  B  of  Order 
XXXI.,  r.  13,  has  been  substantially  followed  in 
this  affidavit ;  it  is  not  necessary  to  foUowit  literally; 
it  is  only  an  example. 

Bbahweu,  L.J. — ^This  appeal  most  be  allowed. 
We  are  not  differing  from  the  court  below,  because 
the  rule  and  form  were  not  brought  to  their 
notice.  The  affidavit  does  not  satisfy  the  require- 
ments of  that  rule  and  form.  Paragraph  3  of 
form  9  of  Appendix  B  requires  that  a  statement 
should  be  made  of  the  grounds  of  the  objection  to 
produce.  I  do  not  think  that  has  been  sofficientlv 
done  here.  As,  however,  the  plaintiffs  did  not  oafl 
the  attention  of  the  divisional  court  to  the  role 
and  order,  the  costs  of  this  appeal  should  be  costs 
in  the  cause. 

Bbbtt,  L.J. — ^The  provisions  of  Order  XXXI., 
r.  13,  have  not  been  complied  with.  The  skeleton 
form  in  Appendix  B.  remains  a  skeleton ;  it  has 
n6ver  been  filled  up.  The  facts  on  which  the  claim 
of  privilege  is  grounded  should  be  stated  and 
verified  on  oath;  that  has  not  been  done  here. 
I  agree  that  we  ought  not  to  construe  affidavits 
wi£  the  same  strictness  as  if  they  were  pleadings, 
but  in  this  case  the  facts  which  ought  to  nave  been 
stated  have  been  wholly  omitted.  I  am  of  opinion 
that  the  affidavit  is  insufficient,  and  the  appeal 
must  be  allowed. 

OoTTON,  Ij.J.— I  think  that  the  defendants 
ought  to  make  a  further  and  better  affidavit.  The 
question  of  privilege  might  be  raised,  no  doubt, 
on  an  order  for  inspection  of  the  documents.  Bat, 
as  the  affidavit  does  not  follow  Order  XXXI., 
r.  13,  and  the  form  in  Appendix  B.  the  plaintiffs  are 
entitled  to  a  farther  and  better  affidavit.  This 
affidavit  is  clearly  insoffioient.  In  the  body  of  it 
the  defendants  say  that  the  documents  are  privi- 
leged, and  in  the  sdhedale  they  set  out  documents; 
as,  for  instance,  cash-book  and  ledgers,  to  which 
primd  faeie  no  privilege  attaches.  The  defen- 
dants ought  cleanly  to  state,  not  merely  that  the 
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docnmenU  are  pririleged,  irhich  is  a  oonolasion 
of  law,  bat  to  state  the  facts,  in  order  to  enable  as 
to  see  whether  the  privilege  is  rightly  claimed.  In 
one  sense  an  affidavit  like  this  mast  be  construed 
strictly,  because  the  other  party  cannot  oontradiot 
it,  or  oroaa-examine  upon  it ;  he  is  bound  by  it, 
and  cannot  test  its  truth.  It  is  not  sufficient  to 
Bay  that  the  letters  are  correspondence  between 
the  client  and  hia  solicitor,  it  mast  be  shown  that 
they  are  professional  and  oonfideatial  oom- 
mnnications  for  the  purpose  of  getting  legal 
advice.  But  I  do  not  think  that  the  plaintiffs  are 
entitled  to  have  snoh  particulars  of  the  corres- 
pondence between  the  defendants  and  their 
solicitors  as  would  enable  the  plaintiffs  indirectly 
to  disoovar  the  contents  of  tne  letters,  and  so 
cause  the  defendants  to  famish  evidence  against 
themselves  from  the  correspondence.  The  law  on 
this  sabjeot  was,  I  think,  recently  and  correctly 
laid  down  in  Ta/ylor  v.  Batten  (39  L.  T.  Bep. 
N.  S.  408;  4  Q.B.  Div.  85;  48  L.  J.  72,  Q.  B.). 
The  prasent  affidavit  is  in  my  opinion  insofficient, 
and  this  a|;^)eal  must  be  allowed. 

Appeal  aUowed. 

Soliciton  for  plaintifEs,  Orotoder,  Antiie,  and 
Vizard,  for  Yateg,  Son  and  Sisimaiumght,  Liver- 
pooL 

Solicitors  for  the  defendants,  Gregory,  Row- 
eiiffe,  and  EoAaU,  for  Ohamley  and  FituA,  Pr  eaton. 


Wednesday,  March  26. 

(Before  Bkeit  and  Conoir,  L. JJ.) 

Davis  v.  Gosbehcsb.  (a) 

TratUce — Neu  trial — AelMn  remitted  to  County 
Oowrt — 2Vta2  hy  Oouniy  Oowrt  judge  wiOwat  a 
jury— Order  XXXIX.,  r.  1—19  4r  20  VieL  e.  108, 
a.  20. 

Bute  1  of  Order  XXXIX.  does  not  apply  io 
motions  for  new  irialt  in  actions  remitted  to  the 
County  Court  under  the  provisions  of  19  Sf  20 
Viei.  e.  108,  a.  20,  so  thai  vohen  such  an  action 
"has  been  tried  &i/  a  County  Court  judge  vfithout 
a  jury  application  for  a  new  trial  must  be  made, 
in  accordance  with  the  old  praetiee,  to  the  divi- 
sional court. 

This  was  an  action  which  had  been  commenced 
in  the  Exchequer  Division  of  the  High  Oonrt  of 
Justice,  and  remitted  to  the  County  Court  of 
Nottingham  for  trial  under  the  19  &  20  Vict.  o. 
108,  8.  26.  The  trial  took  place  before  the  judge 
of  the  County  Court  without  a  jury,  and  judg- 
ment was  entered  for  the  plaintiff. 

W.  Qraham  now  moved  for  a  rule  nisi  for  a 
new  trial  on  the  ground  that  the  finding  of  the 
County  Court  judge  was  erroneous  in  point  of 
law.  Order  XXXIX.,  r.  1,(6)  provides  the 
mode  of  moving  for  new  trials.  The  action 
was  oommenoed  in  the  Exchequer  Division, 
and  it  has  been  tried  by  a  judfge  without  a 
jnry.  The  application,  therefore,  is  properly 
made  to  the  Court  of  Appeal.  [Brett,  L.J.— But 
does  not  that  rule  apply  only  to  actions  tried 
before  a  judge  of  the  Superior  Court  P    Coitoh, 

(a)  B«port«d  by  W.  ArrisiOK,  Eiq.  BaniirtnrHit-lAW. 

(i)  Order  XXXIX.,  r.  1 :  Where  in  an  action  in  the 
Qneen'g  Bench,  Common  Fleas,  or  Excheqner  DiTision, 
taare  has  been  a  trial  b^  a  jmy,  any  ^)plioation  for  a 
new  trial  shall  be  to  a' divisional  oonrt ;  and  where  the 
tzial  has  been  by  a  judge  without  a  jniy  Uw  application 
lor  a  new  trial  shall  be  to  the  Court  of  Appeal. 


L. J. — The  question,  is  whether  a  County  Court 
judge  is  a  judge  within  the  meaning  of  that  mk] 
Tboagh  I  am  complaining  of  something  a  Goan^ 
Court  judge  has  aone,  yet  it  is  in  an  action  oom- 
meoced  in  one  of  the  common  law  divisiona  d 
the  High  Court  within  the  meaning  of  the  rnk 
The  only  case  bearing  on  the  point  is  London  t. 
Boffey  (L.  Bep.  3  Q.  B.  Div.  6).  There  an  actioa 
commenced  in  the  Queen's  Bench  Division  wm 
remitted  in  the  same  way  to  the  County  Coait  for 
trial,  and  afterwards  application  made  to  the 
Queen's  Bench  Division  for  a  new  trial,  and  u 
objection  taken  that  it  was  out  of  time.  Code- 
burn,  C.J.,  in  giving  judgment,  expressed  u 
opinion  that  Order  TCXTC^x.  did  not  apply  to 
actions  remitted  to  a  County  Court;  but  I  suggest 
that  the  rule  onlj  draws  the  distinotion  betneoi 
actions  tried  with  and  without  a  jury,  and  it  it 
only  when  there  has  been  a  trial  before  a  joi; 
that  I  am  entitled  to  go  to  the  divisional  oooit. 

BsETT,  L.J.— It  is  clear  to  me  that  we  canoot 
entertain  this  motion.  In  my  opinion  the  woid 
judge,  in  Order  XXXIX.,  r.  1,  refers  to  a  judge  of 
the  Superior  Court,  and  does  not  include  a  jadgt 
of  the  County  Court.  This  being  so,  this  case  is 
not  within  the  rule,  and  our  only  jorisdictiaB 
would  be  by  way  of  appeal  from  the  divisional 
court,  for  we  have  no  jurisdiction  to  grant  a  new 
trial  in  oases  from  the  Conn^  Courts.  As  titit 
case  is  not  within  the  rule  there  is  no  rule  which 
is  aj^lioable  to   it,   and    it   must    therefore  be 

governed  by  the  old  practice.     The  motion  mnit 
B  made  to  the  divisional  court,  and  if  there  ii  * 
wrong  decision,  then  there  is  an  appeal  here. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
question  depends  entirely  upon  the  constracUon 
of  rule  1  of  Order  XXXIX:  It  is  contended  that 
the  rule  is  exhaustive ;  that  is,  that  in  eveiy  ease  of 
an  action  commenced  in  a  common  law  division,  ind 
tried  before  a  judge  with  a  jurf,  applioatioD  for  i 
new  trial  must  be  made  to  a  divisional  court,  and 
in  every  case  where  an  action  has  been  tried  bj  t 
judge  without  a  jury  the  applioation  mutbe  to 
the  Court  of  Appeal.  Now,  I  am  of  opinion  (hit 
on  consideration  of  rule  1  and  rule  la,  thersn 
intended  to  apply  to  a  judge  of  the  Soperior 
Court  only,  and  not  to  a  County  Court  judge,  u^ 
that  it  does  not  provide  for  the  case  of  an  aetioB 
commenced  in  the  Superior  Court  and  remitted  to 
the  County  Court  for  trial.  If  this  rale  doei  Mt 
apply  to  the  present  case,  then  there  is  no  nle 
which  does  apply  to  it,  and  the  application  ihonid 
have  been  maae  as  under  the  old  praotioe. 

Motion  r^MseL 

SoEcitor  for  plaintiff,  Toynbee. 


Friday,  Mard,  28. 
(Before  Brett,  Cotton,  and  THEtaeiE,  LJJ-) 
Wright  v.  F&BE]Uii.(a) 

Pra«lie»— Appeal— Diseretion  —Int»rpl»aitr—Mi 
of  horse— WarranUi-Order  I.,  r.  2—1  ^  2  H'* 
i,  e.  58—23  $■  24  Vict.  c.  126,  «.  12. 

Defendant,  an  auctioneer,  sold  a  horse,  by  auctiim, 
for  Q.,  and  plaintiff  bought  it.  Plaint^  «ttto- 
quetUly  claimed  damages  against  defendaal  fif 
breach  of  warranty,  and  also  for  injuries  «•»■ 
tained  by  the  vice  of  the  horse  whilst  in  p2ai*- 
tiff's  possession.     Q.  gave  defendant  notice  »i>t  to 
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rtlum  or  part  uiith  the  purehate  Tnoney  paid  hy 
ika  filaint^  teho  had  tent  hack  the  hnrte  to  de- 
fendanL  2)^en<ian<  tooh  out  a  sitmmont  tmder 
Orier  I.,  r.  %  to  obtain  an  order  th<it  plaialiff 
and  Q.  $hovild  interplead. 
The  Common  Pleas  Divition  refuted  to  make  t1i» 

order. 
The  Oowrt  of  Appeal  refused  to  interfere  with  the 
dittrelion  exereised  hy  the  Common  Pleas  Divi- 
sion, and  dismissed  the  appeal. 
Th>  ftcts  of  the  case  are  set  ont  in  the  report  of 
the  oM  in  the  ooart  belotr,  reported  at  iO  L.  T. 
Bep.  N.  8. 134,  and  Bufficiently  appear  in  the  head- 
note  to  this  report. 
Lord  for  the  aocticmeer,  the  defendant. 
Sims  and  Melsheimer  for  the  parohaser,  the 
plMotift. 

Peikerham  for  {he  Tendor,  the  orif^nal  owner  of 
thehorae. 

Bun,  L.J. — ^We  cannot  overrule  thedeoisionof 
iliree  tribanals.  The  granting  of  the  order  is 
parely  discretionary,  and  I  base  my  decision  solely 
on  the  gronnd  that  it  is  so. 

CoRoa,  L.J. — I  oanattt  sea  that  the  discretion 
«{  the  judge  and  of  the  court  below  was  not 
properly  exercised. 

THEuaiB,  IbJ.  concurred. 

Appeal  dismissed. 

Solicitor  tor  the  appellant,  F.  C.  James. 

Solicitors  for  the  respondent,  Dixon,  Ward, 
LsUlMvrik  and  Weld. 

SoMtaMTB  for  the  claimant,  Venn  and  Woodeotik. 


HIGH    COURT   OF  JUSTICE. 

OHANCBRT  DIVISION, 

Monday,  Jan.  13. 

(Before  Jxbskl,  M.B.) 

Laoxmo  v.  Lsokqio.  (a) 

Mortgage — Further  aduanees — Further  seeurily — 
Bmsmng  aeoount — Primary  security — Locke 
King's  Act  (17  A 18  Viet.  e.  113). 

A  testator,  formerly  carrying  on  huriness  as  a  mer- 
chant, being  indebted  to  his  hankers  in  a  sum  of 
62,0001.  for  which  they  held  various  stocks  and 
$hares  as  seewrily,  applied  to  them  for  a  further 
advance  of  15,0002.,  and  eaoeeuted  a  memorandum 
bv  which  he  charged  his  freehold  property  at 
Oaterham  with  that  sum,  and  agreed  that  the 
tecwrUg  wcu  to  cover  cmy  moneys  due  from  time 
to  time  front  him  to  them.  At  the  same  time  he 
deposited  with  the  bankers  the  title  deeds  of  the 
Caierham  property.  The  15,0001.  was  received 
by  him  in  instalments,  and  he  also  received 
further  advances  from  time  to  time,  for  which 
ha  deposited  further  seouriXiu.  Borne  of  the 
lioehs  and  shares  were  sold  by  the  bankers  in  the 
testator's  lifetime,  and  the  proceeds  applied  in 
reduction  of  the  debt,  which  at  hie  death 
amounted  to  28,6251.  By  his  books  U  appeared 
that  he  treated  the  several  advances  and  deposits 
as  forming  one  rvmning  accovmt.  By  his  vriU 
he  devised  the  Oaterham  property  speciflcaUy, 
and  devised  and  bequeathed  his  residuary  real 
and  personal  estate  in  trust  for  sale,  and,  after 
payment  tf  his  debts,  to  divide  the  proceeds 
amongst  entain  persons. 

(•)  Kcponed  ij  a.  Wxurr  Eno,  Xaq.,  Banister-at-Iair. 


Held,   that  the  transactions  formed  one  loan  and 
one  security  ;  and  that  the  28,6351.  ami  interest 
thereon  T»u?t  be  home  by  the  varwus  semrities 
then  held  by  the   bankers  rateably  according  t» 
their  respective  values  at  the  testator's  death. 
Ippolito  Lxonino,  a  merchant,  formerly  carrying 
on  business  in  London,  had  been  in  the  habit  of 
borrowing    money    from    his    bankers,    Messrs. 
Bobarts,  Lnbbock,  and  Co.,  from  time  to  time,  de- 
po;<itiDg  with  them  secarities  for  each  adranoei, 
and  on  the  29th  March  1876  bis  total  indebted- 
ness to  them  amounted  to  62,0001.,  as  security  for 
which  they  held  yarions  stocks  and  secnrities. 
On  the  30th  March  1876  Leonino,  reqnirine  a 
farther  advance  of  15,0002.,  deposited  with  nia 
bankers  the  title  deeds  relating  to  certain  fi-ee- 
hold  propertT  at  Oaterham,  and  signed  a  memo- 
randum as  follows : 

Gentlemen, — ^In  consideratioci  of  jonr  adTancing  to  me, 
at  mv  reqnest,  the  anm  of  15,0001.  by  wg^  of  loon  to  he 
repaid  by  me  on  tiie  30th  Jnne  next,  I  deposit  with  jaa 
Hie  deeds  relatinfr  to  my  prouerly  at  Caterhun,  in  Surey, 
of  aboat  ninety-six  aores,  valae  25,000i.,  aa  per  statement 
hereon,  with  toll  anthority  for  yon  to  ismoae  of  the 
game  when  and  how  yon  think  proper  in  default  of  pay- 
ment of  the  said  loan  of  15,0O0t.  and  interest  on  the  day 
above  stated.  And  I  a^ree  at  my  own  expense  to  oonoor 
in  sneh  sale,  and  to  mrform  any  aot  that  may  be  re* 
qmTed  to  effsotuata  the  same,  and  to  make  good  any 
deficienoy.  It  is  agreed  tbat  tins  seonrity  is  to  cover  aar 
moneys  dne  from  time  to  time  from  me  to  yon  with 
interest  and  usual  banker's  charges. 

The  said  sum  of  15,0002.  was  advanced  ta 
Leonino  by  instalments  in  the  months  of  March 
and  April  1876,  and  subsequently  he  received 
farther  advances,  depositing  further  securities, 
and,  as  some  of  the  debt  was  paid  oS,  obtained 
back  some  of  the  stocks  and  shares.  In  June 
1877  Ippolito  Leonino  died,  havine  made  his  will 
dated  the  21st  Jan.  1875,  whereby  he  devised 
certain  freehold  property  in  Sussex  to  hie  wife,  the 
defendant  Hannah  Leonino,  in  fee,  and  he  then  de- 
vised his  freehold  property  at  Oaterham  partly  to 
his  son,  the  plaintiff  Edward  Leonino,  in  fee,  and 
partly  to  another  son,  the  defendant  Charles  Leo- 
nino, in  fee,  and  be  gave  his  residuary  real  and 
personal  estate  to  his  said  two  sons  Edward  (who 
afterwards  disclaimed)  and  Charles  npon  trust  for 
sale,  and  ont  of  the  proceeds  to  pay  his  funeral  and 
testamentary  expenses,  debts,  and  legacies  other 
than  specific  legacies,  and  to  divide  the  ultimate 
residue  amongst  his  children  living  at  his  death. 

The  bankers  sold  some  of  the  stocks  and  shares 
in  the  lifetime  of  the  testator,  and  applied  the  pro- 
ceeds in  redaction  of  the  debt,  whioh  at  the  time 
of  his  death  amounted  to  28,6252.  It  appeared 
from  the  testator's  memorandum  book  and  ledger 
that  he  treated  the  several  advances  and  deposits 
aa  forming  one  running  account. 

The  question  which  now  arose  was  how  the 
balance  due  to  the  bankers  ought  to  be  borne  as 
between  the  persons  entitled  to  the  Oaterham 
property  and  those  interested  in  the  reudoary 
estate. 

Chitty,  Q.O.  and  Alexander,  for  the  plaintiff, 
contended  that  the  whole  debt  should  be  borne 
rateably  by  the  several  properties  under  Locke 
Bang's  Act  (17  &  i8  Vict.  c.  113).  They  referred 
to 

Marquis  of  Bute  v.  Cunynghame,  2  Bnss.  275 ; 
LipMcomb  V.  Iiipscomb,  L.  Kep.  7  Eq.  SOI ; 
Bt  Kochtfort  v.  Daties,  L.  Kep.  12  Eq.  640. 

Carson,  for  the  defendant  Charles  Leonino,  took 
the  same  view. 
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Daeey,  Q.O.  and  Owen,  for  the  dof endanta  Arth  nr 
Leonino  and  Alfred  Leonino,  who  were  interested 
in  the  residuary  estate,  contended  that  the  Oater- 
ham  property  was  primarily  liable  for  the  15,0  OOi. 
They  referred  to 

SachviUt  t.  Bmyth,  L.  Bep.  17~Eq.  153; 
Ntwmarehy.  atorr,  39  L.  T.  Bep.  N.  S.  146,  9  Ch. 
Kt.W. 

W.  0.  Druee,  for  the  defendant  Hannah  Leonino, 
in  the  same  interest. 

JsssEL,  M.B. — I  must  say  I  have  myself  not  the 
slightest  donbt  on  this  case,  and  I  should  htuxlly 
have  considered  it  of  sufficient  importance  to  give 
s  formal  judgment  on  it,  had  it  not  been  for  the 
authorities  to  which  I  have  been  referred.  First 
of  all  is,  what  is  the  case  ?  A  merchant  in  London 
borrows  money  of  his  bankers,  and  he  g^ves  them 
security — gecnrity  in  the  first  instance  on  varioug 
stocks  and  shares,  which,  according  to  our  law, 
were  personal  estate.  Then  wanting  15,0001.  more, 
he  gives  his  bankers  a  memorandum,  by  which  he 
says:  "I  gJTe  yon  some  deeds  relating  to  my 
property  at Xlaterham,  that  is  to  be  the  security  for 
the  15,0002.;  in  default  of  payment  you  may  sell ; 
it  is  agreed  this  security  is  to  cover  the  money 
due  from  me  to  you  with  interest  and  the  usual 
banker's  charges."  Now,  at  that  time  he  owed 
his  bankers  on  the  other  seonrities  62,000L,  and 
therefore  we  must  read  this  memorandum  with 
the  knowledge  of  that  fact.  Consequently,  the 
Oaterham  deeds  became  a  security,  not  merely  for 
fhe  15,0001.  proposed  to  be  advanced,  bnt  for  the 
62,0001.  already  due  together  with  interest,  and 
also  all  future  moneys.  What  did  he  doP  He 
took  the  15,000L,  not  in  one  sum,  bat  by  instal- 
ments, and  he  afterwards  deposited  other  deeds 
relating  to  other  estates,  both  freehold  and  lease- 
hold, and  other  certificates  for  stocks  and  shares 
with  his  bankers.  From  time  to  time,  as  part  of 
the  total  debt  is  paid  off,  he  receives  baok  some  of 
the  stocks  and  shares,  and  fh>m  time  to  time  he 
takes  farther  advances,  which  again  are  partially 
paid  off,  and  so  he  continues  his  account,  varying 
the  amount  from  time  to  time,  bnt  without  giving 
his  bankers  any  document  beyond  the  memo- 
randum I  have  mentioned.  The  bankers  treated 
the  transaction  thronghoat,  as  they  were  entitled 
to  treat  it,  as  one  loan  and  one  security,  and  as  I 
read  the  testator's  books,  he  treated  it  in  the  same 
way.  He  clearly  treats  the  loan  as  being  a  loan, 
for  he  says  "  loan  stands  at  so  much,"  treating  it 
as  one  oonsdlidiated  loan,  and  then  at  one  time 
he  gives  a  "  recapitulation "  of  the  securities. 
It  is  clearly  one  loan  and  one  security.  Li  my 
opinion  that  is  the  true  nature  of  the  transaction ; 
and  consequently,  looking  at  what  had  actually 
taken  place,  I  hold  that  the  property  should  bear 
the  debt  rateably,  there  being  no  contrary  intention 
which  the  statute  requires  to  be  shown  that  the  pro- 
perty should  bear  the  burden  otherwise  than  rate- 
ably.  With  reference  to  the  authorities  they  stand 
in  this  way :  The  leadi^  authority  on  the  subject 
is  a  case  of  Marmia  of  Bute  v.  Cwtvynghame  (twp.). 
Now  what  Lord  Bldon  there  says  is  this :  "  If 
Lord  Bate  had  wished  that  both  estates  should  be 
ecpally  liable,  I  do  not  mean  to  say  that  he 
might  not  have  made  them  so  liable,  or  that  as 
between  him  and  the  mortgagee  Lord  Bute 
would  not  have  been  as  to  boUi  ^m  the  situation 
of  a  common  mortgagor.  But  may  not  a  man 
make  a  mortgage  of  two  estates  in  sooli  a  way 


that  though  the  incumbrance  may  go  against  both 
or  either,  yet  if  the  owner  of  the  equity  of  redemp- 
tion shall  have  created  in  the  meantime  two  diffe- 
rent titles  to  those  estates  so  that  they  shall  go 
to  different  persons,  the  estate,  which  was  the 
primary  seoority,  shall  remain  the  primary 
security  as  between  the  persons  claiming  under 
that  mortgagor  P  "  No  doubt  he  may.  A  man 
may  put  an  express  declaration  into  the  mortgage 
deed,  and  I  have  known  it  done,  for  I  have  done  it 
myself.  It  is  generally  a  dechuation  between  the 
legal  and  personal  representative  as  to  how  the 
dent  shall  be  primarily  borne ;  sometimes  it  is  a 
declaration  as  between  two  estates  as  to  how 
the  debt  shall  be  primarily  home.  This,  then, 
is  a  statement  in  express  terms  that  one  estate 
shall  be  the  primary  seooritv  as  between  the 
persons  entitled  to  the  eqmty  of  redemption 
m  that  estate,  and  the  persons  entitled  to  the 
equity  of  redemption  in  tho  other  estate.  Bat 
Lord  Eldon  goes  on  to  consider  whether  you  can 
effect  the  same  result  by  inference  or  implication. 
Of  course  you  oan.  If  you  can  do  it  by  ezprcH 
terms  yoa  can  do  it  by  implication,  or  by  terms 
which  amount  to  the  same  thing  as  express  terms ; 
and  Lord  Eldon  winds  np  by  saying  :  "  Taking  the 
whole  of  this  transaction  together,  and  witoont 
venturing  to  lay  down  any  general  prindpls^  it 
is  my  opinion  that  in  this  case  there  is  no  right 
to  that  oontribation  towards  satisfaction  of  the 
mortgage  which  is  prayed  by  the  bill ;  "  that  is 
all  he  decided.  When  we  come  to  the 
subsequent  cases  I  agree  the  question  is 
hx  more  difficult.  The  first  is  Lipteomb  v. 
Lipeeomb  (tup.)  which  is  very  shortly  reported. 
There  real  estate  was  mortgaged  to  secure  1500L, 
and  then  by  a  subsequent  deed  this  was  done 
in  consideration  of  the  original  debt,  which  was 
still  due,  and  a  farther  advance  of  9S01.;  lips- 
oomb,  who  was  the  mortgagor,  conveyed  to 
Christmas,  the  mortgagee,  the  original  property 
and  other  real  estate,  subject  to  a  proviso  for 
redemption  on  payment  of  24501.  and  interest, 
and  then  by  the  same  deed  he  gave  a  fnrtiier 
security  on  some  personal  estate,  indnding  a 
policy  of  assurance.  What  Malins,  Y.O.  said 
was  this:  "Mr.  Locke  King's  Act  does  not 
affect  the  liabiU^  of  the  properties;"  and  then 
he  says :  "  The  effect  of  the  deed  of  1861  "—that 
vras  the  second  deed  — "  was  to  retain  the 
original  mortgage  security  for  the  16001.,  to  make 
that  estate  subject  also  to  the  farther  charge,  and 
to  add  to  that  security  (as  regards  that  portion  d 
the  debt)  the  other  estate  and  the  poUcy  of 
assurance."  Then  he  says :  "  I  am.  of  opinion 
that  the  estate  originally  mortgwed  remains  the 
primary  seourity  for  the  1500r,  and  that  the 
950Z.  must  be  apportioned  upon  the  land  and  the 
policy  of  assurance  rateably."  What  does  that 
decision  come  toP  It  comes  to  this,  that  on 
the  question  of  construction  of  the  second  deed, 
the  vioe-Chanoellor  came  to  the  condoaioB 
that  there  was  a  sufficient  expression  of  inten- 
tion on  the  part  of  the  mortgagor  that  the 
estate  should  be  primarily  charged  with  ti» 
15002.  as  between  the  persons  claiming  under 
the  mortgagor.  That  is  the  oondosioa  the 
Yice-Chanoellor  moat  have  come  to,  according 
to  Lord  Eldon's  decision,  whioh  he  did  not  in- 
tend to  overrole,  and  could  not  have  overruled. 
Therefore  the  decision  comes  to  a  mere  qoestioa 
of  oonstrnotion.    Not  forgetting  that  '\^okanii 


Digitized  by  VjVJVJV 


IC 


iii^io^im.] 


THE  LAW  TIMBS. 


[Vol.XI..,N.  S.-361 


Oeas.  Drr.] 


BkAKWJUJi  «.  L&CT. 


[Ohan.  Dit. 


y.C.  agreed  with  Malina,  Y.G.  as  to  the  oonstrao- 
tion  in  that  jwrtioolar  instanoe,  I  most  wf^  I 
ahoald  have  felt  g;reat  difficnlty  in  arriving 
It  the  same  oonclnsion  on  the  mere  question 
of  conatmotion.  Bat  the  qaestion  was  one 
of  oonBtraetion  and  nothing  else.  According 
to  the  mle  to  whioh  I  nave  bo  often  re- 
ftned,  as  laid  dovn  by  the  Honse  of  Lords, 
where  the  qneation  is  merely  one  of  conatmotion 
of  docnments,  the  mere  &ot  that  jadges  have 
come  to  a  oonolorion  as  to  the  meaning  of  par- 
ticular dooaments  before  them  does  not  compel 
another  judge  to  arrive  at  the  same  condnsion 
apon  other  dooaments  difiering  more  or  less  sab- 
itantially  from  those  documents.  Therefore, 
strictly  speaking,  I  am  not  boand  by  the  decisiota 
as  a  question  of  oonstmction.  I  do  not  require  to 
be  bound  l^  the  decision  as  a  (question  of  law, 
becaose,  if  the  Yioe-Ghancellor  is  right  that  there 
is  the  indication  of  intnntion  anfiBoiently  expressed 
that  it  ia  to  be  a  primary  security  as  between 
those  claiming  under  the  mortgagor,  then  the 
previous  decision  dE  Lord  Eldon  had  already 
settled  the  law.  The  other  case  is  De  Boeihefort 
V.  Dawes  («up.).  There  Wickens,  Y.O.,  after 
expressing  an  opinion  that  Lipseomh  ▼.  Lif>$- 
eomb  was  well  decided— upon  which,  as  I  said 
bdore,  notwithstanding  the  concurrence  of  those 
two  jndges,  I  still  have  doubts — says  it  is  not 
dbtiogniahable  from  ths  one  before  him.  There 
•gain  It  is  a  question  of  construction,  and  the 
qnestaon  was  whether  on  a  particular  letter  there 
was  a  sufficient  expression  of  intention  that  cer- 
tain property,  the  title-deeds  of  which  were 
referred  to  in  that  letter,  should  be  the  secondary 
aeeority  oiily  aa  between  the  several  persons 
daiming  under  the  mortgagor.  The  Vice- 
ChaaceUor  thoaght  there  was.  There  again, 
speaking  with  the  greatest  possible  respect,  I 
Imvb  great  doubts  whether  on  the  qaestion  of 
oonstmction  I  should  have  come  to  the  same  con- 
elusion.  But  it  is  a  mere  qnestioB  of  oonstraction, 
and  whether  I  should  or  should  not  have  come  to 
the  same  conoluaion,  it  cannot  be  pretended  that 
both  those  cases  are  not  very  sabstantially 
di&rant,  aa  regards  the  facts,  from  the  case 
befom  me,  not  only  as  regards  the  £M)t  of  the 
deposits  and  the  mode  in  which  the  deposits  were 
made,  bat  as  r^ards  the  documents  accompany- 
ing or  showing  the  meaning  of  the  deposits. 
Therefore,  were  I  clearly  of  opmion  that  I  should 
have  oome  to  the  same  conclusion  on  the  oonstmo- 
titm  of  the  dooaments  in  both  those  cases,  it 
WDold  not  prevent  me  at  all  from  coming  to  the 
oondoaion  I  haTeaxTived  at  in  the  present  in8t«noe, 
that  there  is  no  distinction  aa  regards  priority  of 
diatge  between  the  several  persons  who  claim 
under  the  testator,  and  that  the  rule  apportionkig 
oontribation  applies  to  the  case  of  the  estates  of 
-whkdi  he  diea  possessed.  I  therefore  hold  that 
the  28,825L  and  the  interest  thereon  from  the 
testator's  death  must  be  borne  by  the  various 
securities  l^en  hdd  by  the  bankers,  rateably 
according  to  their  respective  values  at  the 
testator's  death. 

Solioitors  :  Emanvel  and  Simmolid*  ;  Bitchoff, 
Bompcu,  and  Co. 


Monday,  Feb.  24i. 
(Before  Jessxl,  M.B.) 
Bkakwill  v.  LiLCT.  (a) 

Lease — Oovenani  not  to  carry  on  arvy  hvuiness — 

Hospital — Injwietion. 
A  eovencmt  in  a  lease  of  a  house  not  to  earry  on 
any  trade,  business,  or  dealing  whalsoever,  or  any- 
thing in  the  nature  thereof,  held  to  be  broken  by 
the  use  of  the  house  as  a  hospital  for  out-patient* 
suffering  from  diseases  of  Ote  throat  and  ehest. 
The  lease  of  a  house  in  St.  John's-gardens,  Ken- 
sington-park, contained  a  covenant  on  the  part  of 
the  lessee,  that  he,  hia  executors,  administrators, 
or  assigns,  "  ahall  not  exercise  or  carry  on,  or 
suffer  to  be  exercised  or  carried  on,  upon  any 
part  of  the  said  premises,  an;y  trade,  business, 
or  dealing  whatsoever,  or  anything  in  thej  nature 
thereof,  without  the  consent  in  writing  of  the 
lessor,  his  executors,  admmistrators,  or  aaai^a, 
or  be  party  to  or  suffer  any  act  or  thing 
which  may  be  or  may  grow  to  the  annoy 
ance,  damage,  injury,  prejudice,  or  inconve- 
nience of  the  neighbouring  premises."  The 
defendants,  the  assignees  of  the  lease,  were  the 
committee  of  management  of  the  Hospital  for 
Diseases  of  the  Throat  and  Chest  in  Qolden-sqnare, 
Begent-Btreet,  who  had  established  a  branch  of 
the  hospital  at  this  house  for  out-pati«it8,  which 
was  opened  in  May  1878.  A  conaiderable  number 
of  persons  had  been  treated  there,  the  greater 
fortian  gratuitously,  and  the  rest  making  pay- 
ments according  to  their  means ;  but  the  hospital 
was  in  fact  supported  by  voluntary  contributions. 
The  plaintiffs  were  the  owners  of  the  reversion  of 
the  house,  and  also  of  the  adjoining  houses, 
subject  to  the  leases  affecting  the  same  respec- 
tively, and  they  not  having  consented  to  the  use 
of  this  house  as  a  branch  hospital,  brought  this 
action  to  restrain  the  defendants  from  ao  uaing  it. 
or  otherwise  committing  a  breach  of  the  covenant. 
X^twy,  Q.C.  and  Hadley  for  the  plaintiffs. 
OhMy,  Q.O.,  E.  Oooper  WiUis,  and  0.  Foster 
Cooke,  for  the  defendants,  contended  that  the 
hospital  waa  not  a  business  within  the  meaning  of 
the  covenant.  They  referred  to 
Jones  V.  Thomt,  8  Bow.  t  Byl.  152 ; 
Harrison  v.  Good,  L.  Sap.  11  £q.  338. 
JassBL,  M.B. — The  words  of  this  covenant  are 
peculiar,  bat  I  have  no  doubt  as  to  the  meaning 
of  them.  The  defendanta  have  converted  this 
house,  which  is  in  a  residential  neighbourhood, 
into  a  hospital.  It  appears  to  be  frequented  by 
nameroas  patients,  who  are  treated  and  Bupplied 
with  drugs  by  the  medical  of&cer  in  attenBtuice, 
and  it  also  appears  that  a  large  number  of  them 
pay  for  this  treatment.  The  payment,  however, 
18  a  very  moderate  one,  and  there  is  no  pretence 
for  saying,  nor  is  it  alleged,  that  the  hospital  ia 
carried  on  for  any  pecuniary  profit,  but  the 
hospital  authorities  very  properly  require  those 
patients  to  pay  who  can  afford  to  do  so.  The 
neighbours,  nowever,  complain  of  the  hospital, 
and  say  it  is  a  nuisance,  and  also  a  aouroe  of 
danger  to  the  health  of  the  neighbourhood.  Now 
it  is  well  known  that  there  are  some  throat 
diseases  of  an  infeotiooa  character ,  and  moreover, 
it  is  possible  that  a  patient  Buffering  from  an  in- 
feotious  or  contagions  malady  might  go  to  the 
hospital,  thinking  that  he  had  only  an  ordinary 

(k)  Baporttd  tr  O.  WfiST  Xme.  S»i.,  ButMomiMaw. 
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throat  disease.  Now  h»8  th«re  been  an j  breach 
of  the  covenant  P  First,  then,  is  this  a  "  basineas," 
or  "in  the  nature  of  a  buaineaaP"  I  have  no 
doubt  it  is.  It  is  in  reality  an  apothecary's 
business.  The  qnestion  whether  or  not  it  is 
carried  on  for  a  profit  is  not,  in  my  opinion, 
material.  Even  if  it  is  not  strictly  a  business,  it 
is,  at  all  events,  in  the  nature  of  a  basineas;  bat  I 
am  distinctly  of  opinion  that  this  is  a  business 
within  the  meaning  of  the  covenant.  Next,  is  it 
within  the  second  part  of  the  covenant,  the  terms 
of  which  are  very  comprehensive  P  On  this  point 
I  think  the  plaintifTs  evidenoe  is  conclusive.  It 
im>ears  to  me  that  it  is  quite  sufficient  to  show 
that  persons  in  the  neighbourhood  have  already 
Buffered  annoyance,  inconvenience,  and  injury,  and 
that  the  possible  danger  from  infection  is  one  they 
have  full  right  to  compUin  of.  I  am  of  opinion, 
therefore,  that  there  has  been  a  breacb  of  the 
ooveoaat,  and  that  the  plaintiffs  are  entitled  to  an 
kvjuitction.  The  defendants  must  pay  the  costs  of 
tite  action. 

SoUdtorB:  BocJceU  and  Son;  B.  Ohandlar. 


COMMON   PLEAS  DIVISION. 
Saiurday,  Dec  21, 1878. 

(Before  Lofbs,  J.) 
Ibxdau!  v.  Kximujj.  (a) 

l)Mre$$  —  Conversion    of  goods  —  Beseus  —  Avie- 
tioneer. 

The  plaintiffs,  hreieers,  were  the  lessors  of  a  pttiKc- 
house  to  v.,  under  an  agreement  which  gave  them 
all  the  rights  and  remedies  of  landlords  for  rent 
against  the  effects  of  the  tenant  for  the  recovery  of 
any  hook-debts  for  Uquort  sold  by  them  to  him. 
There  being  moneys  due  in  respect  of  such  debts, 
&te  vlaintiffs  sent  in  their  ba/uiff  with  a  written 
authority  to  distrain  for  the  amount,  who  showed 
his  aidhority  to  the  defendant,  an  auctioneer  then 
on  ihe  premises,  took  an  invent  Try  and  made  a 
DoZuoHon.  The  ttnant  D.  and  the  defendant 
thereupon  proceeded  to  seli  the  goods  in  disregard 
of  tucA  distress — iihe  defendant  prUting  up  atui 
knocking  down  the  goods  by  auction,  the  tenant 
handing  them  to  the  pureheuers, 

Edd,  that  though  the  plainiifs  had  not  stteh 
possession  as  to  enablethemto  sue  for  conversion, 
they  eovid  maintain  an  action  for  a  reeeue  against 
the  defendant,  for  knoteingly  assisting  in  trans- 
ferring the  dominion  and  property  in  the  goods 
seized  to  the  respeetiue  purauuers. 

FUBTHEK  CONSIDE&A.TI0N. 

Action  tried  before  Lopes,  J.,  at  Carlisle,  with- 
out a  jury. 

The  &ct8  and  evidence  are  fully  set  out  in  the 
judgment  of  the  learned  judge. 

OuUy,  Q.C.  {Bradley  with  him),  for  the  defen- 
dant,  contended  that  the  plaintiffs  had  no  pro- 
perty uor  possession  in  the  goods  sold,  and  were 
therefore  not  entitled  to  sue.    He  cited 

EoUings  t.  FmnUr,  S&'UI.  Bep.  N.  S.  73;  I..  Bep. 
7  H.  of  L  757. 

Senry,  iot  the  plaintiffs. 

Lopes,  J.  delivered  the  following  judgment. — 
This  action  was  brought  by  the  plaintiffs  against  the 
defendant  to  recover  damages  for  the  defendant's 
assisting  in  forcibly  and  illegally  removing  certain 
goods  after  the  plaintiffs'  bailiff  had  seized  them, 

_(aj  Bsportad  tijr  J.  A.  Foots,  Sag.,  B«nuta;«t.Iaw. 


andin  wrongfully  depriving  the  plaintiffs  thereoL 
The  case  was  tried  before  me  at  Carlisle  without  a 
jor^,  and  I  have  to  decide  the  law  and  facts.     Tlie 
plaintiffs  are  brewers ;  the  defendant  is  an  aoo- 
tioner.    On  the  7th  Sept.  the  plaintiffs  let  to  ons 
Dawson  Hodgson,  by  an  agreement  in  writing,  a 
public-house  known  as  the  Hope    and    Anchor. 
The  agreement  oontuned  a  clause  giving  to  the 
plaiotiSs  all  the  rights  and  remedies  of  hmdkrds 
as  in  cases  of  rent  in  arrear  against  the  effects  of 
the  tenant  for  the  recovery  of  any  book-debts  for 
liquors,  &c.,  sold  by  them  to  kim.    It  was  proved 
that  before  the  26th  March  1878,  one  Spencer  bad 
recovered  judgment  against  Dawson  Hodgson  for 
221. 10«.  6i.,  a^that  there  was  due  to  the  plaintifb 
191.  for  rent.    An  execution  was  put  in,  and  suffi- 
cient was  sold  to  pay  Spencer's    debt  and  ^ 
plaintiff's  rent.     The  defendant  TTendall  was  the 
auctioneer  employed.    On  the  2nd  A^nril,  after  the 
sale  the  bailiffs  went  out,  leaving  a  oonaidetabla 
amount  of  goods  on  the  premises.     At  the  time 
Dawson  Hodgson  was  indebted  to  th«  plaiatifis 
for  liquors  under  the  agreement  to  the  amount  of 
4SL  VJs.  8dn  and  the  plaintiffs,  being  anxious  to 
realise  the  amount  of   their  debt,  and  to  avail 
themselves  of   the  powers  conferred  upon  them 
by  the  said  agreement,    authorised   their  bailiff 
to    distrain.      Accordingly,    on    the  3rd  April, 
the    baiUff   went    to    the    premisee,   where    ha 
saw  defendant   Elendall.      The  bailiff   told  him 
he    bad    a    distress    from    Uie    plaintiffs    for 
421. 17«.  9d.    Defendant  asked  to  see  his  authority 
and   the    bailiff    handed   it    to    him;   the  de- 
fendant   Kendall    took    the    authority    in    his 
hand,  called  his  derk,  both  of  them  read  it,  and 
the  clerk  said,  in  defendant's  presaooe,  "Come 
away,  it  is  all  humbug."    At  the  moment  Dawson 
Hodgson  came  to  the  door,  and  asked  what  was 
the  matter.    The  defendant  told  him  that  a  buliff 
had  come  with  an  authority  from  Messra.  Iredale 
to  distrain,  to  which  Dawson    Hodgson  replied 
he  had  nothing  to  do  with  Iredale,  and  wanted 
nothing  to  do  with  them.    After  this  oonversatioa 
plaintiffs'  bailiff  proceeded  to  take  an  inventoty, 
and  to  make  a  valuation.    He  completed  the  in- 
ventory and  valuation,  and  remained  upon  the 
premises  until  the  sale.    After  the  inventory  and 
valuation  was  made  by  the  plainti£b'  bailis',  the 
defendant  Kendall  proceeded  to  sell  the  goods. 
It  was  admitted  that  what  defendant  did  was 
this :  he  put  the  goods  up  for  sale,  and  knocked 
them  down,  and  then  Dawson  Hodgson  handed 
them  to  the  respective  purchasers.    It  wss  con- 
tended for  the  plaintiffs  that  in  these  cireom- 
Btances  plaintiffs  were   entitled  to  maintain  an 
action  against  the  defendant.    It  was  contended 
for  the  defendant  that  there  was  no  such  property 
nor  possession  in  the  plaintiffs  as  would  entitle 
them  to  maintain  trover  or  trespass,  and  that  no 
actionable  wrong  was  done  by  defendant  (defen- 
dant not  having  touched  the  goods,  and  bcang  in 
the  position  of  a  person  who  did  no  more  than 
draw  up  a  contract).    No  evidence  was  given  by 
i^e  defendant,  and  it  was  agreed  that  the  damcges, 
if  plaintiffs  were  entitled  to  recover,  should  be  20i. 
The  first  question  which  arises  is,  what  is  tfae 
meaning  oi   the  clause   in  the  agreement,  and 
what  powers  does  it  confer  on  the  plaintiffs  P   I 
think  it  places  the  plaintiffs,  in  respect  of  the 
debt,  in  the  same  relation  to  their  tenant  as  if 
they    were    landlords    distraining   for   rent  in 
arrear.      It    is    also    important    to    datermins 
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the  elbct  of  wlmt  was  done  by  tbe  plftintiffs' 
btiliff.  I  thmk  it  amoanted  to  a  seisiire,  and  that 
the  bafliff  did  his  best  to  imponnd,  and  was  only 
preTented  ao  doing  by  defendant  and  Dawson 
Hodgson.  It  appears  from  the  anthorities  which 
were  cited  that,  notwithstanding  a  distress,  the 
property  in  the  goods  distrained  remains  vested  in 
the  temuit  or  owner  nntil  they  are  sold  under  the 
distress,  and  tiie  landlord  has  no  property  in  the 
goods  distndaed,  nor  erea  the  possession  of  them. 
The  plaintiflh,  therefore,  could  not  maintain  trorer 
DOT  trespass.  Gould  they  not,  howerer,  in  the 
eircamstaneee  nf  this  case,  maintain  an  action  for 
t  resone  against  anyone  who  interfered  with  the 
goods  t  I  think  thejr  could.  The  goods  had  been 
aeixed,  and  the  plamtifFs'  bailiff  did  all  he  could 
towards  impoondicg  them,  and  proceeding  with 
the  distress,  bat  was  prevented  from  so  pro- 
neding,  and  the  goods  were  sold.  I  think  the 
plaintuh  have  a  good  cause  of  action  against  any- 
one who  prevented  them  proceeding,  and  who  sold 
or  assisted  ia  the  sale  of  the  goods.  They  would 
btT9  had,  therefore,  a  good  oanse  of  action  a<>ainst 
Dkwson  Hodgson.  Had  thev,  however,  a  good 
I  etnse  <tf  action  against  defendant  Kendall  P  This 
I  woold  depend  on  whether  he  was  a  joint  tort- 
I  feasor  with  DawHon  Hodgson.  He  had  notice 
of  the  authori^  given  by  the  plaintiffs  to  their 
bailiff  to  distrain;  he  disregarded  it,  and  with 
fall  Dotioe  of  Ae  plaintiffs'  position  he  put  the 
goods  up  for  sale  and  knocked  them  down. 
Dswson  Hodgson  then  handed  them  to  the  re- 
tpeotive  puronaeers.  I  think  defendant  enabled 
Bkwson  Hodgson  to  dispose  of  the  goods,  and 
tanned  him  in  so  doing.  I  think  hn  knowingly 
and  intentionany  assisted  in  transferring  the 
doninion  and  proper^  in  the  goods  to  the  rn- 
•peotive  pnrchasers.  HMingg  v.  Fowler  {ubi  tup.) 
«u  reliad  upon  by  the  defendant,  bat  I  do  not 
think  it  assists  his  contention,  having  regard  to 
the  proved  and  admitted  facts  of  the  case. 

Judgment  for  the  plaintiffs. 
Solidtor  tat  the  plaintiffs,  Wood,  for  MUhum. 
Solicitors  for  the  defendants,  Fhui  and  Lead- 
Utter,  for  De  Eggle^field  OoUin,  Maryport. 


Momdaft,  Jrar«&  31. 
(Bsfore  Grove  and  Lmixr,  JJ.) 
PnuxN  V.  SinLTjs.  (a) 
fndiee — FUading  —  Striking  out    emhcurcusvng 
pUa— Statute  of  Frauds— Ord.  XIX.,  rr.  16, 18, 
23;  XXVU.,  1. 
To  a  daim  for  goods  sold  and  deUsered,  and  for 
work  and  lahour,  the  d^endemt  pleaded  that  there 
•Mt  no  ialanee  due  to  the  plaintiff,  and  also  the 
/Mowing    pantgramh :     "  The    defendant    unU 
fitrOter  OMM  hmnself,  if  necessary,  as  an  answer 
lo  this  aetion,  of  the  provisions  of  this  Statute  of 
Prmds." 
StldfikaifKisparagrt^pih  was  ealeiiialedto  embarrass 
Ihe  plaint^,  and  order  made  to  strike  it  ovU 
•oesriM^iy. 
A?nii,  from  a  decision  of  Lindley,  J.  at  chambers, 
eonfinninK  a  master's  refusal  to  strike  out  as 
wsfaarrsssing  a  certain  paragn^h  of  a  statement 
tfdaienee. 

Ilie  statement  of  ohnm  claimed  for  certain 
goods  "nipplied  "  to  the  defendant  by  the  plain- 
tiff.sad  for  work,  labour,  and  materials. 

(•)  Seported  by  J.  A.  Feors,  E*<i-,  Bntiiter^t-Law. 


The  statement  ci  defence,  after  denying  that 
there  was  any  balance  remsdning  due  in  respeot 
of  the  matters  mentioned  in  the  claim,  proceeded 
as  follows : 

4.  The  defendant  win  farther  avail  himself,  if  neoea- 
■UT,  as  an  answer  to  the  action,  of  the  prorisions  of  iiw 
Statute  of  Frauds. 

The  plaintiff  applied  at  chambem  to  strike  out 
this  paragraph  as  embarrassing.  Lindley,  J. 
having  affirmed  the  master's  refusal  to  moke  Ito 
order  asked  for,  the  plaintiff  appealed. 

iPOoU  for  the  plaintiff. — This  ia  an  embarrassing 
form  of  pleadine.  The  cases  in  which  generw 
issues  are  still  allowed  are  specified  in  Order  XIX.; 
and  in  Thorpe  v.  Houldsworth  (L.  Bep.  3  Ch.  Div. 
639)  the  Master  of  the  Bolls  said  that  the  pro* 
visions  of  that  order  would  be  construed  stiiotly. 
This  is  not  a  specific  allegation  which  the  plaintuE 
can  meet  by  a  traverse,  by  a  confession  and 
avoidance,  or  a  demurrer.  By  Order  XIX.,  r.  23. 
the  sufficiency  of  a  contract  under  the  Statute  of 
Frauds  must  be  expressly  raised  on  the  plead- 
ings :  [Byrd  V.  Nunn,  L.  Bep.  7  Oh.  Div.  287.)  In 
FhHUps  V.  PhUlips  (39  L.  T.  Bep.  N.  S.  £56; 
L.  Bep.  4  Q.  B.  Div.  133)  Brett,  LJ.  lays  down 
as  an  ideal  test  of  the  kind  of  pleading  desired  by 
Order  XIX.,  r.  4,  the  form  of  a  specieJ  case.  Tm 
decision  in  Stokes  v.  Orant  (40  Jj.  T.  Bep.  N.  S. 
36;  L.  Bep.  4  C.  P.  Div.  27)  shows  that  vague 
intimations  of  an  inteniion  to  raise  a  legal  point 
are  not  desirable.  In  Clarke  v.  CaUow  (46  L.  J. 
27,  Q.  B.)  the  Statute  of  IVaads  was  not  relied  oa 
in  the  pdeadinss  at  all,  and  the  decision  ther* 
does  not  at  all  show  that  it  is  snfScient  to  refer 
to  the  Statute  of  Fraads  withont  indicating  the 
defence  that  will  be  raised  under  it.  We  oanaoc 
even  tell  under  which  section  of  that  statute  the 
defendsnt  intends  to  aheltar  himself.  The  point 
has  recently  been  before  the  Ezoheqoer  DiviaioK 
in  an  umreported  case. 

YeUmion,  for  the  defbndaat,  relied  on  OZoHfee  ▼. 
CaUow,  and  contended  that  the  effect  of  the 
pleading  was  to  require  the  plaintiff  to  prove  a 
oontraoi  good  under  the  Statute  of  Fnnidi.  fit 
also  cited 

Hsugh  V.  Chanierlcrin,  W.  K.  1878,  p.  123; 
Toimaaon  v.  BamKate,  84  L.  T.  Bep.  N.  &  7tt;  Xb 
Bep.  2  Ch.  Div.  IW. 

OsovE,  J. — ^I  am  of  opinion  that  our  judgment 
should  be  for  the  appellant,  though  my  first  im- 
pression was  the  other  way.  I  think,  having 
regard  to  the  difficnlties  which  still  exist  under 
the  new  style  of  pleading,  that  it  is  not  Buffioient 
merely  to  state  that  the  defendant  will  avail  him- 
self of  the  Statute  of  Frauds.  It  does  not  raise 
a  nufficiently  definite  issue  for  the  opposite  pait^ 
to  reply  on,  and  it  may  be  embarrassing,  tho  .g;h  it 
is  impossible,  of  course,  to  say  here  whether  tha 
plaintiff  is  actually  embarrasaed  by  it  or  not.  AH 
that  the  court  can  fairly  say  is  that  it  is  calculated 
to  embarrass,  and  may  put  the  opposite  party  to  % 
g^reat  deal  of  needless  expense,  the  whole  of  whidh, 
even  if  sucoeesful,  he  may  not  recover  from  his 
opponent.  It  is  argued  that  other  Acta  of  Parlia- 
ment might  be  used  as  this  han  been,  arnt  that 
some  Acts,  as  for  example,  the  Mercantile  Law 
Amendment  Act,  if  pleaded  in  ihia  manner, 
would  embarrass  the  party  very  much.  I  rio  not, 
however,  think  that  argument  quite  sound,  becanse 
the  rest  of  the  pleadings  may  be  8uch  that  this 
general  form  of  pleading  a  particular  statute  mi^ 
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show  qnite  nnmtetakably  w)iat  tiie  real  defence 
is.  But  in  this  cose  there  are  at  least  two  sections 
(sects.  4  and  17)  of  the  Statute  of  Frands  on 
which  the  defendant  may  intend  to  rely.  Now  it 
may  be  that  the  plaintiff,  not  knowing  whether 
the  defendant  is  going  to  rely  upon  sect  17,  and  if 
BO,  upon  what  part  of  it,  or  if  he  is  going  to  rely 
upon  sect.  4,  may  be  put  to  oonsiderable  expense. 
Tneie  may  be  a  memorandum  in  writing,  but  it 
may  be  an  ambignons  one;  there  may  be  a 
question  whether  the  deliTery  of  the  goods  was 
BuflBoient,  or  whether  there  had  been  part  pay- 
ment, and  BO  on.  I  think,  therefore,  this 
defence  wonid  throw  upon  the  plaintiff  the  trouble 
of  procuring  a  good  deal  of  eyidence,  much  of 
which  might  be  nnnecesary.  I  think  that  is  not 
the  intention  of  the  Jndioiinre  Acts,  nor  within 
the  words  of  the  rules  which  govern  pleading 
generally.  There  ure  not,  in  this  case,  sufficient 
&cts  apparent  on  the  statement  of  claim  to 
narrow  tne  issue  to  such  a  degree  that  a  reference 
to  the  Statute  of  Frauds,  if  pleaded  generally, 
will  show  at  once  what  is  the  real  question  nnder 
the  Statute  of  Frauds  which  it  u  intended  to 
raise.  I  am  further  led  to  think  this  form  of 
pleading  insufficient  by  considering  the  provision 
u  Order  XIX.,  r.  16,  which  preserves  to  certain 
persons  the  right  of  pleading  not  guilty  by 
statute;  because  that  is  a  privilege  g^ven  by 
certain  statutes  to  particular  defendants,  generally 
in  some  official  position,  to  give  them  a  wider 
defence  than  other  people  have ;  and  if  this  plea 
were  allowed,  it  would  be  almost  equivalent  to 
allowing  everybody  a  plea  of  not  guilty  by  statute. 
The  case  which  has  been  chiefly  relied  on  by  the 
defendant  is  Clarke  v.  Oallou);  but  it  does 
not  appear  to  me  that  that  case  assists  him 
much.  I  think  the  balance  of  that  case  is  on  the 
whole  rather  against  him.  In  that  case  the  facts 
of  the  defence  were  set  np,  but  not  the  Statute  of 
Frands ;  and  the  court  said  that  a  party  intending 
to  rely  on  the  Statute  of  Frauds  must  set  it  up ; 
but  they  do  not  say  at  all  in  what  form  he  must 
set  it  np.  The  effect  of  the  judgment  is  that  the 
real  nature  of  the  defence  must  be  pointedly 
shown  by  one  party  to  the  other,  and  that  rather 
favours  the  plaintiff's  contention  in  this  case.  No 
doubt  a  good  deal  of  confusion  has  been  Intro* 
dnced  by  the  new  system,  and  necessarily  so  ;  and 
perhaps  part  of  that  confusion  has  been  due  to  the 
fact  that  the  framers  of  the  Act  appear  to  a  certain 
extent  to  have  gone  upon  the  hypothesis  that 
parties  would  assist  each  other;  whereas  they 
veiT  often  think  that  it  is  their  interest  to  impede 
each  other  as  much  as  possible.  I  think  the  real 
object  should  be  to  make  pleadings  more  precise, 
and  that  each  party  should  show  the  other  the 
&cts  on  which  he  relies  in  such  a  way  that  dear 
and  neat  issues  may  be  taken  upon  Uiem.  This 
pleading  does  not  do  that,  but  tibrows,  in  my 
opinion,  unnecessary  trouble  upon  the  opposite 
party.  I  may  add  that  we  have  spoken  to  the 
Lord  Chief  Baron  and  Mr.  Justice  Hawkins  as  to 
the  case  mentioned  by  Mr.  M'CoU,  and  that  they 
confirm  his  account  of  it,  and  agree  with  ns  in 
thinking  that  this  form  of  pleading  is  insufficient. 
As  the  appeal  is  from  a  master  and  a  judge,  we 
think,  under  the  circumstances,  the  costs  should  be 
costs  in  the  cause. 

L1NDI.ET,  J. — I  am  of  the  same  opinion.  I  have 
been  persuaded  by  Mr.  M'Coll  that  I  took  an 
erroneous  view  of  this  at  chambers,    I  thought 


at  chambers  that  this  was  merely  an  action  for 

foods  sold  and  delivered,  and  if  I  still  thought  ao, 
might  probably  even  now  think  that  the  plea 
was  sufficient.  But  I  see  now  that  there  is  also  a 
claim  for  work  and  labour  in  the  statement  of 
claim,  which  alters  the  case.  I  think  the 
plaintiff's  counsel  is  justified  in  saying  here  tiut 
he  cannot  tell  whether  the  defendant  means  to 
rely  upon  sect.  4  or  sect.  17.  It  is  quite  possible 
on  these  pleadings  that  the  defendant  may  contend 
that  part  of  the  contract  relates  to  an  interest  in 
land.    What  ought  to  appear  somewhere  on  the 

§  leadings  are  those  facts  which,  according  to  the 
^endimt,  make  the  Statute  of  Frauds  applioable. 
He  must  make  those  fiusta  appear,  and  then  go  on 
to  show  that  he  intends  to  rely  on  the  Statute  d 
Frands.,  I  think  the  course  taken  by  the  de- 
fendant b  calculated  to  embarrass  the  plaintiff, 
and  that  the  paragraph  complained  of  must  be 
struck  out. 

Appeal  allowed.    Ootti  in  the  ecaut. 
Solicitor  for  the  plaintiff,  T.  J.  Holniet. 
Solicitor  for  th«  defeodant,  Pairk«$. 


Friday,  April  25. 

(Before  Lord  Colisib&b,  G.J.  and  Dxkkak,  J.) 

Wbst  v.  Hovghtoh.  (o) 

Landlord  and  tenant — Lease  of  tporting  rigUi— 
Covenant  to  keep  doum  rabbit* — Trust  for  tenant, 
when  constituted — Nominal  damages. 

By  a  lease  of  sporting  rights  over  land  in  the  oeen- 
potion  of  a  third  party  as  tenant  to  the  lessor,  tiu 
sporting  lessee  covenarUed  thai  he  toould  dnriitg 
tke  term  keep  down  and  destroy  the  rabbits  m 
the  estate,  so  tJuU  no  appreciable  damage  shoM 
be  done  to  Oie  crops.  The  raibits  were  no<  i^ 
down,  and  appreciable  damage  was  therehy  doi» 
to  the  crops ;  but  it  was  admitted  Otat  the  tport- 
ing lessor  was  never  under  any  liaiUity  to  com- 
petuate  his  tenant,  the  occupier,  for  damage  doM 
to  his  crops  by  rabbits,  arid  that  he  had  in  fad 
paid  him  no  money  in  respect  of  such  damage. 

Held,  that  the  lessor  was  entitled  to  nomhui 
damage*  only  in  respect  of  the  breach  of  eoveMUi. 

Casi  stated  on  appeal  firom  the  Goimty  Court  of 

Denbighshire  holden  at  Denbigh. 
Casx. 

1.  The  appellant  was  plaintiff,  and  the  respon- 
dent defendant,  in  an  action  tried  in  the  Goonty 
Court  of  Denbighshire,  held  at  Denbigh,  on  the 
7th  May  1878. 

2.  In  such  action  the  appellant  claimed  SOL 
damages  for  breach  of  the  oovenamt  in  the  4th 
paragraph  hereinafter  set  forth. 

3.  The  said  covenant  is  contained  in  a  lease  of 
sporting  rights,  dated  the  30th  March  1876,  asd 
made  between  the  appellant  of  the  one  part,  and 
the  respondent  of  the  other  part.  A  copy  of  the 
said  lease  of  sporting  rights  is  set  out  in  gttmto 
in  the  Appendix.  (Reference  was  then  made  to 
other  documents  and  letters  contained  in  a  second 
appendix,  which  became  immaterial  in  the  oonrse 
of  the  argument.) 

4.  The  covenant,  for  the  allied  breach  of  which 
this  action  was  brought,  is  as  follows :  "  And  ahill 
and  will,  during  the  said  term,  keep  down  and 
destroy  the  rabbits  on  the  said  estate,  so  that  no 
appreciable  damage  may  be  done  to  the  oropa  on 
the  said  estate." 

(a)  ]Mp«rted  br  J.  A.  Foora,  Esq.,  BaniitaNUAW. 
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&  It  is  admitted,  for  the  purpose  of  this  case, 
that  John  Roberts,  who  was  at  the  time  of  this 
action  the  oooapier  of  the  &iTn  (portion  of  the 
said  estate  in  respect  of  which  the  damage  is 
alleged  to  have  been  caosed),  was  also  tenant 
Uiereof  at  the  time  of  the  making  of  the  said  lease 
of  the  said  sporting  rights  to  the  defendant,  and 
that  the  defendant,  at  uie  time  of  the  making  of 
the  said  lease,  had  no  reason  to  suppose  that  any 
portion  of  the  said  estate  was  ocoapied  by  the 
plaintifE  personally,  or  otherwise  than  by  his 
tenants. 

6.  It  is  admitted,  for  the  purpose  of  this  case, 
that  the  appellant  never  was  under  any  liability  to 
compensate  the  said  occupier  of  the  said  farm  for 
any  damage  done  to  his  crops  by  rabbits,  and  that 
he  has  in  fact  paid  him  no  snm  whatever  in  respect 
ot  such  damage. 

7.  At  the  trial  it  was  contended  for  the  appel- 
lant that  he  was  entitled  to  recover  such  damages 
•a  would  be  sufficient  to  compensate  the  said 
occopier  for  the  injury  caused  to  the  crops  on  the 
said  estate  by  the  respondent's  breaches  of  cove- 
nant on  aooount  of  and  for  the  benefit  of  such 
occupier,  and  as  trustee  for  such  occupier,  on  the 
ground  that  the  covenant  in  question  was  inserted 
in  the  agreement  for  the  benefit  of  the  occupier, 
and  not  for  the  personal  benefit  of  the  appellant, 
and  in  support  of  his  right  to  sue  as  such  trustee 
the  case  of  Bobmiton  r.  WaU  (8  Ex.  299 ;  22  L.  J. 
209,  Ex.)  was  cited. 

8.  It  was  contended  on  the  part  of  the  respon- 
dent that  the  covenant  did  not  bear  the  alleged 
ooostmction,  and  that  even  if  a  breach  of  cove- 
nant were  proved  the  appellant  was  not  entitled 
to  recover  more  than  nominal  damt«es  for  breach 
of  the  coveoant  set  out  in  paragraph  4,  aa  he  had 
perMoally  sustained  no  damage,  and  was  under  no 
mbility  to  the  said  occupier,  and  that  he  was  not 
entitled  to  recover  in  the  action  on  acoonnt  of  or 
ai  trustee  for  the  said  occupier. 

9.  The  jadge  at  the  County  Court,  while  the 
appeUamt's  case  was  proceeding,  intimated  that  in 
hu  opinion  the  point  raised  should  be  decided  by 
the  Superior  Court,  and  after  argument  upon  the 
fiuts  herein  stated,  and  the  admission  of  the  re- 
^londent  in  the  next  paragraph  contained,  gave 
judgment  for  nominal  damages,  and  gave  the 
appellant  leave  to  nuse  the  point  of  law  herein- 
bsfore  mentioned  by  way  of  this  appeal  to  the 
High  Conrt  of  Justice. 

10.  ¥or  the  purposes  of  this  case  (but  not  other- 
wise) it  is  admitted  that  appreciable  damage  has 
been  done  to  the  crops  of  the  said  occupier  by 
rabbits  on  the  said  ettoUe  (a)  during  the  sub- 
sistence of  the  said  lease. 

The  question  for  the  opinion  of  the  court  is — 
Whether  the  appellant  is,  under  the  oironmstances 
hereinbefore  set  forth,  entitled  under  the  lease 
of  the  30th  March  1876,  and  the  covenant  therein 
contained,  to  recover  any  or  (if  any)  more  than 
nominal  damages  for  the  injury  caused  to  the 
crops  of  the  said  occupier  by  the  respondent  not 
having  kept  down  and  destroyed  the  rabbits  on 
the  said  estate,  so  that  no  appreciable  damage  was 
done  to  the  crops  of  the  said  estate. 

If  the  court  should  be  of  opinion  that  the  ap- 
pelant is  entitled  to  recover  more  than  nominal 
dswages  the  action  is  to  proceed. 

(a)  The  words  in  italics  were  added  during  the  orgu- 
Kent  at  the  soggestion  of  the  eonrt. 


If  the  court  should  be  of  opinion  that  the  ap- 
pellant is  not  entitled  to  recover  any  or  (if  any) 
only  nominal  damages,  then  judgment  is  to  be 
entered  accordingly,  or  to  stand,  as  the  case  may 
require. 

The  sporting  lease  contained  the  following 
covenant  by  the  lessee: 

The  said  John  Johnson  Hooghton  doth  herebv  .... 
covenant  ....  that  he  shall  uid  will  during  the  said 
term  keep  down  and  destroy  the  rabbits  on  the  said 
estate,  so  that  no  appreciable  damage  ma;  be  done  to 
the  crops  on  the  said  estate. 

There  was  also  a  provision  for  a  determination 
of  the  term  in  case  of  wilful  breach  of  covenant. 
The  remainder  of  the  lease,  and  the  other  docu- 
ments referred  to  in  paragraph  3,  became  imma- 
tenal  in  the  course  of  the  argpiment. 

ITIntyra,  Q.C.,  for  the  appellant,  contended  that 
the  landloid,  though  he  had  suffered  no  peooniary 
damage  in  f^iot,  was  yet  entitled  to  recover  sub- 
stantial damages  to  the  full  extent  of  the  injury 
done  to  the  crops,  which,  he  would  hold  as  trustee 
for  the  tenant.      He  cited 

Bobtrtaon  v.  Wait,  22  h.  J.  209,  Ex. 

W.  B.  Kennedy  for  the  respondent. — The  judg- 
ment of  the  County  Court  judge  was  right.  The 
plaintiff  is  not  in  any  sense  a  trustee  for  the 
tenant,  and  is  therefore  entitled  to  nominal 
damages  merely.  The  argument  that  if  this  is  bo 
the  covenant  oy  the  lessee  to  keep  down  the 
rabbits  is  reduced  to  a  nullity,  is  answered  by  the 
fact  that  there  is  a  proviaon  in  the  sporting  lease 
by  which  the  demise  can  be  determined  by  the 
lessor  in  case  ot  wilful  breach  of  covenant. 

Mdntyre,  Q.C.,  in  reply. 

Lord  Cout&iDOB,  C.J. — In  this  case  I  am  of 
opinion  that  our  judgment  must  be  for  the  respon- 
dent. The  proper  measure  of  damages  is  the 
damage  done  to  the  covenantee,  and  aa  I  under- 
stand that,  in  this  case,  the  covenantee  has  sus- 
tained no  real  damage  in  fiKSt,  the  damages  g^ven 
to  him  should  be  nominal,  No  doubt  the  object 
of  Mr.  West  in  inserting  this  covenant  in  the 
lease  of  sporting  rights  was  to  protect  his  tenants, 
and  there  are  means  known  to  the  law  by  which 
that  object  might  have  been  indisputably  attained; 
bat  the  parties  here  have  chosen  to  use  language 
which  has  not  that  e£Eeot.  To  give  it  the  e&eot 
for  which  Mr,  Molntyre  contends,  we  should  have 
to  do  violence  to  the  ordinary  rulea  of  oonstrac- 
tion.  There  is  a  lease  of  certain  sporting  rights, 
and  one  of  the  covenants  in  that  lease  is  the 
following :  "that  (the  lessee)  shall  and  will  during 
the  said  term  keep  down  and  destroy  the  rabbits 
on  the  said  estate  so  that  no  appreciable  damage 
shall  be  done  to  the  crops  on  the  said  estate." 
We  are  to  take  it  as  a  fact  that  that  has  not  been 
done,  that  the  rabbits  have  not  been  kept  down, 
and  that  appreciable  damage  has  resulted  to  the 
crops.  We  are  also  to  ta£e  it  that,  as  between 
landlord  and  tenant,  there  is  no  liability  on  the 
part  ot  the  former  to  compensate  his  tenants  for 
an  excessive  use  of  the  right  of  sporting,  and  that 
no  money  compensation  has  in  fact  been  paid  by 
the  landlord  to  his  tenants.  It  is  then  said  that, 
notwithstanding  that  this  is  the  state  of  things, 
the  true  measure  of  damages  is  the  damage 
that  accrued  to  the  tenant  under  the  original 
lease  of  the  land — a  man  who  ia  no  party  to  the 
sporting  lease,  and  who  has  not  under  either 
lease  any  right  to  oompensation  for  the  damage 
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done  by  the  rabbits.  It  is  said  that,  on 
the  true  oonstniatioD  of  the  words  of  the 
sporting  lease,  he  has  snoh  a  right,  and  that  the 
landlord  has  a  right  to  recover  compensation  for 
damages  anstained  by  the  tenant  as  tmstee  for 
the  tenant,  which  compensation  he  would  reoover 
and  hold  for  his  cestui  qve  tnut.  In  the  ooorse 
of  the  argument  I  asked,  if  Mr.  West  did  recover 
frooi  the  sporting  lessee,  bow  tbe  tenant  conld 
legally  get  ihat  money  oat  of  Hr.  West's  pocket, 
assuming,  for  the  sake  of  argnmunt,  that  he  did 
not  ohoose  to  pay  it  over.  An  action  for  money 
bad  and  received,  or  a  proceeding  in  the  Chancery 
Division,  would  only  lie  on  the  groond  that  there 
were  words  oonstitnting  the  landlord  a  trustee 
for  his  tenant  in  respect  for  l^e  damai^  in 
question.  Bnt  one  mode  of  testing  that  position 
ia  this :  If  that  were  so,  the  cestui  que  trust  could 
compel  bis  tmstee  to  bring  an  aotioo  for  bis 
benefit,  and  nnder  the  terms  of  this  lease  how 
could  it  be  contended  that  the  tenant  oould  compel 
bis  landlord,  if  unwilling  to  do  so,  to  bring  snoh 
an  action  as  this  on  this  oovenantf  The  oaae 
appears  to  me  to  be  perfectly  clear.  The  matter 
is  one  solely  between  covenantor  and  covenantee, 
and  no  other  person  bas  any  rigfat  in  it  at  all.  It 
was  pointed  out  to  us  by  Mr.  Kennedy  that  this 
view  does  not  by  any  means  reduce  the  covenant 
to  a  nullity,  because  there  is  a  provision  keeping 
a  power  in  the  bands  of  the  lessor  to  turn  the 
sporting  lessee  out  upon  breach  of  any  of  the 
covenants;  and  it  is  further  quite  plain  that  if 
the  lessee  persisted  in  this  breach  of  covenant, 
the  lessor  could,  by  injunction,  restrain  him ;  so 
that  there  is  abundant  provision  made  for  the 
rights  of  the  tenant  of  the  land.  I  entirely 
agree  with  the  decision  in  Robertson  y.  Wmt 
{ubi  sup.)  which  bas  been  cited.  There  a 
person  was  named  in  a  charter-party  as  tbe 
person  to  collect  the  freight,  and  it  was 
held  that  tbe  plaintiffs,  who  bad  agreed  that 
Ewing  and  Co.  sboold  jwooore  the  homeward 
fiwight  at  a  certain  commission,  tbe  oomnussion  to 
be  divided  between  Swing  and  Go.  and  the  plain- 
tiffs in  a  certain  proportion,  bad  in  consequence 
a  right  to  bnng  an  aotaon  for  tbe  loss  of  tite 
commission  on  that  freight,  partly  on  briiiM  of 
Swing  and  Co.,  and  partly  on  behalf  of  themselves. 
I  entirely  oononr  in  that  ease,  but  it  seems  to  me 
not  to  be  in  point  -,  because,  in  tbe  present  case, 
there  is  no  one  mentioned  as  the  object  of  tho 
covenant  except  the  covenantee ;  and  idso  becanse 
in  Robertson  v.  Went  the  person  standing  in  the 
position  of  the  covenantee  m  the  present  instance 
bad  himself  a  direct  interest  in  bringing  the 
action. 

DsmuH,  3. — I  am  of  the  aante  opinion.  The 
doonmente  contained  in  the  i^pendiz  to  the  case 
are,  in  my  opinion,  irrelevant;  the  question 
taming  simply  on  the  lease  of  tbe  sporting  rights 
made  by  the  plaintiff,  I  think  tbe  County  Court 
judge  was  right  in  giving  judgment  for  nominal 
damages  only.  It  is  said  on  behalf  of  the  ap- 
pellant that  be  is  entitled  to  more,  because  of  the 
appreciable  damage  done  to  the  land,  and  that  he 
is  entitled  to  sue  as  trustee  for  the  tenant  of  the 
land  who  owns  the  crops.  I  am  not  of  thai  opinion, 
because  there  is  no  eridenoe  here  that  any  trust 
was  ever  created  between  him  and  the  occupier  of 
the  land. '  I  think  Robertson  v.  Wait  was  a  diffe- 
rent case  in  all  its  cironmstaDoes,  and  does  not 
apply  here.    Judgment  for  nomin^  damages  was 


therefore  the  only  proper  judgmeat,  and  oagbt  to 
stand.  Judgment  afirmed  unik  mtii. 

SoHcitOTS  for  tbe  appellant.  Dean  and  2^^Jtr, 
for  IjongueviUe,  Jones,  and  WiUMun,  Oswestry. 

Solicitors  for  the  respondent,  Harvey,  Al»ef,WBi 
Stevens,  Liverpool.  • 


PEOBATB,   DIVOIICE,  AND     ADMIRALTY 

DIVISIGN. 

FBOBATE  BUSDiSSS. 

Tuesday,  March  18. 

(Before  the  B^t  Hon.  the  Psxsiniarr.) 

In  tbe  Goods  of  Teodoho  Hxelhahdbz  (deeeased).(a) 

Foreign  sureties — Adminisiration  to  person  out  sf 

tke  jusisdielion  of  the  court 

Where  a  person  entitled  to    take   out  letUn  tf 

admmultrUHon,  being  resident  out  <rf  tkis  eotintnf, 

gone  a  power  ^  attorney  to  astoOur  permm  «w 

resident  out  ofthejwrisdiMon  of  the  ooaH,  a»d 

the  'latter  iom  wnsMe  to  oUma  the  neuasmrt 

sureties  in  this  country,  the  Oemrl  gruMlei  Urn 

letters  of  adnanistraiAon,  wttd  aeospted  stsnUss 

resident  in  Paris,  on  being  satisfied  tksU  the  hsai 

would  he  ei^breed  against  them  by  tie  F^imkk 

tribyindls. 

Teis  was  an  application  for  a  grsBt  of  admintstnr 

tion,  with  the  will    annexed,  of  tbe   goods  of 

Teodoro  Yzanga-y-Hernandee  to  Akzo  Yas^g[^ 

nephew  of  the  deceased. 

The  deceased  died  at  Paris  on  tbe  27th  Kmh 
1873,  in  which  city  he  bad  resided  for  some  tias 
previous  to  bis  decease.  It  appeared  that  the 
deceased  bad  spent  the  greater  pixtion  of  fads  lis 
in  the  city  of  Trinidad,  in  tbe  island  cf  (Mba, 
where  be  bad  duly  made  and  exeeoted  his  last  will 
and  testament.  Of  this  will  and  teetameBt  hs 
appointed  his  brother,  AleEO-y-Hercandaa,  arte 
executor  and  residnary  legatee,  who  diod  in  (hs 
lifetime  of  the  testator.  Tbe  testator  was  aa 
orphan  and  nnHUuried  at  tbe  timecf  his  death, 
and  left  surviving  him  his  natural  and  laa£d 
sister  and  next  of  kin,  Dofia  Concep9ion*y-Her' 
nandes  (wife  of  Don  Juan  Andres  Ysanga^ 
Lara).  The  only  property  within  the  jnrisdielMi 
of  tbe  oourt  consisted  of  595L  lis.  m.  Btandiqg 
on  deposit  in  the  Bank  of  England,  and  tbesa 
were  no  oreditors  of  the  estate  in  tids  oonotiy. 
The  matter  had  been  before  the  Cuban  cowti, 
which  had  decreed  that  DoBa  ConoepfioB-y- 
Hemandes  was  entitled  to  one-third  part  of  the' 
said  sum  of  5952.  lis.  4id^  and  the  present  appli- 
oant  to  the  remainder.  It  was  in  respect  of  this 
sum  that  a  grant  of  administration,  with  the  will 
annexed,  was  now  soaght  from  the  Probate  Din* 
sioc,  and  a  notarial  oopy  of  the  decree  ot  the 
Cuban  tribanal,  with  a  notarial  translation 
thereof,  was  duly  deposited  in  the  registry. 

DoBa  Conoep9ion-y-Hemandez,  who  was  reai- 
deut  in  the  island  of  Cuba,  had  by  a  power  of 
attorney  duly  appointed  the  present  applicant  to 
receive  and  ooUeot  the  estate  of  the  deceased  in 
this  coantry. 

BeaHe  moved  the  oourt  for  a  grant  of  adniais- 
tration,  with  the  will  of  Teodoro  Ysanga-y-Hec- 
nandez  annexed,  to  Alezo-y-Hemandei.  The 
applicant  was  only  resident  in  this  ooantiy  fof 
the  purpose  of  concluding  this  basinesi,  aad 
having  no  friends  here  was  unable  to  preears 

(•)  Sopoftad  by  L.  D.  TowiM,  Sa^ 
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•,  bot  he  had  plenty  of  Meeds  in  Paris 
who  were  willing  to  execute  the  requisite  bond. 
He  rtad  an  afBdarit  from  Maitre  Bot^rdanchon, 
Avocat  to  the  French  Embabsy  in  London,  from 
whidi  it  speared  that  such  snreties  conld  be  sned 
in  the  French  court,  and  asked  the  ooart  to  allow 
the  bond  to  be  executed  by  them,  notwithstanding 
the  fiKt  that  they  were  resident  out  of  the  juris- 
dietion  of  the  High  Court  of  Justice.  Such 
nraties  would  be  aooepted  if  the  grant  were  made 
directly  to  the  party  entitled,  and  be  submitted 
that  Om  present  case  was  undistinguiahable,  the 
■fplicant  being  the  attorney  of  the  person  so 
entitled.    He  quoted 

In  (k»  Ooodt  of  Tlwma*  Said,  3  Sw.  A  Tr.  430 ; 
Ja  tfta  Qoodi  of  Hoiuton,  L.  Bep.  1  P.  &  D.  85}  35 
L.  J.  N.  a  41,  P.  *  M. 
TbB  PBBSii)SNT(Sir  James  Hannen). — ^I  can  draw 
DO  cBstinotion  between  the  two  classes  of  case.    It 
ii  a  reasonable  relaxation  of  the  practice,  but  the 
nueties  must  justify. 

AwAAeaHon  granted. 
SolicitorB :  Drue^  Son,  and  Jaekton. 


DIVOBCE  BUSINESS. 

ON  APPKU.  TO  IHB  PULL  COUBX. 

Tiieaday,  AprU  29. 

Ptfore  the  Sight  Hon.  the  Phbsidbht,  Sir  Bobbbt 

Phillixobb,  and  Lopes,  J.) 

Uaxsbl  «.  Thb  Attobkbt-Gbsbbal.  (a) 

ItyiWtMiey  DsdoraMon  Act  1858,  tect.  7—OHalMn 

to  see  pneeedings. 
TIte  tomrt  wiU  not  eite  a  party  to  tee  pfoeeedings 
vmder  eeet.  7  of  the  Legitimaey  Deetarafion  Act 
I8S8  nurelg  because  he  may  have   an  adoerse 
dam,  vhieh  it  it  to  the  interest  of  the  petitioner 
to  bar  by  making  Kim  a  parly  to  Ae  suit. 
The  party  it  is  proposed  to  cite  to  see  proceedings 
wtmtl  be  Hreetly  interested  in  disputing  the  facts 
ii  it  proposed  by  the  petitioner  to  set  up,  otJier- 
vise  such,  eiiaiion  xeiU  not  be  permitted  to  issue. 
Ttaa  was  an  appeal  to  the  full  court  from  a  judg- 
ment (^   the  Probate,  Diyorce,  and  Admiralty 
IMrision,  delivered  on  the  23rd  July  1878,  refusing 
to  order  a  citation  to  see  proceedings  herein  to 
iisae  against  Edward  Berkeley  Mansel  as  claiming 
to  have  an  interest  under  the  will  of  the  peti- 
j        tioner's  father,  Conrtenay  Mansel,  deceased. 
I  These  were  proceedings  under  the  provisions  of 

I  the  Legitimacy  Declaration  Act  1858  (21  &  22 
Tict.  c.  93),  ana  were  commenced  in  May  1877  by 
I  Mr.  Itiehard  Mansel,  as  a  person  claiming  to  bie 
'  interested  in  real  estate  in  England,  in  order  to 
establish  the  validity  of  a  marriage  which  took 
place  on  the  7th  June  1847  between  his  father,  the 
said  late  Conrtenay  Mansel,  by  his  then  name  of 
Conrtenay  Phillips,  and  his  mother  (then  Eliza 
Sidney,  spinster),  and  that  the  petitioner,  who 
wu  born  on  the  2nd  Dec.  1850,  is  the  lawful  son 
of  the  said  parties,  and  a  natural  bom  subject  of 
^  Queen. 

He  sections  of  the  Legitimacy  Declaration  Act 
which  are  material  to  the  present  proceeding, 
•re  the  sixth,  seventh,  and  eighth,  and  run  as 
fisQowB: 

8ect6: 

A  copy  of  every  petition  under  this  Act,  and  of  the 
uraivit  acoompanymc  the  same,  shall,  one  month  at 
■Mat  previonsly  to  tbe  presentatinn  or  filing  of  snch 

(•>  Sapottwl  br  L.  D.  Fowles,  Esq..  Burliter^it^Iaw. 


petitioo,  he  deHrered  to  Her  Majesty's  Atbomey-Qeneral, 
who  shall  be  a  respondent  upon  the  hearing  of  Bxtek 
petition,  and  of  eveijr  subsequent  pioaeeding'  rdating 
thereto. 

Sect.  7: 

Where  any  appUoatim  is  made  nndar  this  Act  to  the 
said  court,  snch  person  or  persons  (if  any^  besides  the 
said  Attorney-General,  as  the  oomrt  shall  tmnlc  fit,  shal], 
snbjeot  to  the  mles  made  nnder  this  Act,  be  dted  to  see 
prooeedinga  or  otherwise  summoned  in  snoh  maaseras 
the  oonrt  shall  direct,  and  may  be  permitted  to  bseone 
parties  to  the  proceedings,  ana  expose  the  appluatiao. 

Sect.  8 : 

The  decree  of  the  said  conrt  shall  not  in  any  case 
prejudice  any  person,  unless  snch  person  has  been  cited 
or  made  a  party  to  the  proceedings,  or  is  the  heir-at-law 
or  next  of  kin,  or  other  real  or  personal  representative 
of,  or  derives  title  nnder  or  through  a  person  so  cited  or 
made  a  parW ;  nor  shall  snoh  sentence  or  decree  of  the 
conrt  prejumce  any  person  if  subsequently  pteved  to  have 
been  obtained  by  mind  or  collnsion. 

The  person  it  was  sought  to  cite,  Capt. 
Edward  Berkeley  Mansel,  was  the  son  of  the  same 
parents  aa  the  petitioner,  but  bom  previously  to 
the  marriage  the  validity  of  which  it  was  sooght 
toeatabtiah,  and  it  appeared,  on  the  applioation 
for  the  citation,  that  the  real  object  for  wlideh  it 
was  sought  waa  to  eatablish  the  illeg[itimaoy  of 
Edward  Bericeley  Mansel,  and  so  bar  mm  and  his 
descendants  from  setting  up  a  claim  to  a  baronetcy 
which  is  in  the  iamily,  and  to  some  real  property 
to  which,  in  certain  events,  the  right  heir  of  his 
father  would  be  entitled.  Under  these  circnm- 
stances  the  President,  before  whom  the  application 
waa  made,  refused  to  grant  the  citation,  and  from 
this  decision  the  petitioner  appealed.  The 
following  is  a  copy  oE  the  judgment  whioh  it  waa 
now  sought  to  reverse. 

July  23,  1878.— The  PsBsiDBin:  (Sir  James 
Hannen). — This  is  an  application  to  me  to  exercise 
the  powers  given  to  me  oy  the  7th  section  of  the 
Legitimacy  Declaration  Ajot  to  require  a  particular 
person  to  m  cited.  The  7th  section  is, "  w  here  any 
application  is  made  nnder  this  Act  to  the  said  oonit 
such  person  or  persons  (if  any)  besides  the  said 
Attomey-Greneral  as  the  conrt  shall  think  fit  shaU, 
subject  to  the  rules  made  under  this  Act,  be  cited 
to  see  proceedings,"  and  the  question  is,  therefore, 
whether  I  ought,  in  the  exercise  of  my  discretion, 
to  deem  it  fit  that  Mr.  Edward  Berkeley  Manael 
shotdd  be  cited.  That  must  depend  upon  whether 
I  think  that  he  has  an  interest,  or  a  poasible  inte- 
rest, of  course,  in  disputing  any  fact  whioh  this 
court  is  competent  to  determino.  Now  the  object 
of  the  Act  is  made  clear  in  almost  every  part  of  it. 
It  ia  by  its  title  "  an  Act  to  enable  persona 
to  establish  legitimacy  and  the  validity  of  mar- 
riages"— the  other  part  ia  not  pertinent  to  this 
inquiry  —  and  then  it  goes  on,  "  whereas  it  is 
expedient  to  enable  persona  to  establish  their 
legitimacy,  and  the  marriage  of  their  parents  and 
others  from  whom  they  may  be  descended,  and 
also  to  enable  persona  to  establish  their  right  to 
be  deemed  natural  born  subjects  " — that  of  course 
is  not  of  importance  here.  The  1st  section  says 
that  the  application  is  to  be  to  the  oonrt  "  pray- 
ing the  oourt  for  a  decree  declaring  that  the 
petitioner  is  a  legitimate  child  of  his  parents  " — 
that  of  course  the  petitioner  can  do  by  proceedings 
in  this  case,  and  showing  "  that  the  marriage  of 
his  father  and  mother  was  a  valid  marriage." 
That,  as  I  say,  may  be  determined  in  this  case,  and 
Mr.  Edward  Berkeley  Mansel  hsu  no  interest  in 
disputing  the  legitimacy  of  the  petitioner,  he  ha8 
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no  intereot  in  diapating  the  validity  of  the  mar- 
riage <^  his  &kther  and  mother.  Then  it  goes  on 
to  say  that  the  decree  of  the  court  ia  to  be  one 
deolaring  that  the  partioalar  marriage  was  or  was 
not  a  valid  marriage,  and  to  make  anch  decree 
declaratory  of  the  legitimacy  or  illegitimacy  of 
snoh  person  (that  is,  the  person  making  the  appli- 
cation), "  or  of  the  validity  or  invalidity  of  such 
marriage."  Nov  it  is  dear  that  Edward  Mansel 
is  not  interested  in  contesting  the  le^timacy  of 
the  applicant,  or  the  validity  of  liis  parents' 
marriage;  indeed,  from  what  nas  appeared  when 
this  matter  came  before  me  o^  other  occasions, 
it  is  dear  it  would  be  to  his  interest  to  sup- 
port the  affirmative  of  both  these  proposi- 
tions. It  has  been  said  by  Dr.  Deane  that 
the  court  ought  not  to  be  prejudiced  by  its 
knowledge  or  surmise  of  what  are  the  mocives 
which  inflaenoe  the  petitioner  in  making  this 
application;  and,  of  course,  I  quite  agree.  If  it 
appeared  that  he  has  the  right  wnich  he  is 
insisting  upon  I  should  not  refuse  his  application 
because  I  tibionght  he  had  another  motive ;  but  it 
is  dear  in  this  particular  case  that  the  petitioner 
does  not  by  this  affidavit  establish  that  Mr.  Edward 
Berkeley  Mansel  whom  he  desires  to  cite  is 
interested  in  the  matters  which  will  be  brought 
before  the  court.  He  fails  to  establish  that,  and 
indeed  does  not  attempt  to  establish  it.  It  is  per- 
fectly plain  that  the  petitioner's  object  is  to 
estaolish  not  merely  his  own  legitimacy,  not 
merdy  the  validity  of  the  marriage  of  his  father 
and  mother,  but  also  the  illegitimacy  of  Mr. 
Edward  Berkdey  Mansel.  Now  the  clauses  I  have 
read  of  the  Act  of  Parliament  plainly,  as  far  as  I 
can  see,  were  not  intended  to  give  me  any  such 
powers  as  that.  It  was  only  intended  to  give  me 
the  power  of  determining  the  legitimacy  of  the 
person  putting  the  court  in  motion,  and,  of  course, 
as  a  necessary  incident  to  his  legitimacy,  the 
validity  of  the  marriage  of  his  parents ;  but  it  was 
not  intended,  as  far  as  I  can  see,  to  cast  upon  this 
court  the  duty  of  determining  what  children  of 
the  reputed  married  persons  were  bom  before 
and  after  wedlock.  I  therefore  reject  this  applica- 
tion. 

Apra  29,  1879.— Dr.  Deane,  Q.O.  (Dr.  Tristram 
with  him),  for  the  petitioner,  submitted,  in  support 
of  the  appeal,  that  the  petitioner  had  a  right  to 
the  assistance  of  the  court,  not  merdy  to  establish 
his  own  legitimacy  and  the  validity  of  the  mar- 
riage ot  his  parents,  under  which  he  daimed  as 
eldest  legitimate  son,  but  also  in  requiring  his 
Inwther  ]^ward,  if  he  had  an  adverse  claim,  to 
appear  and  set  it  up. 

A.  O.  Hardy,  for  the  Attorney-General,  in 
support  of  the  order. — The  Act  gave  the  court 
power  to  determine  th6  Intimacy  of  a  petitioner, 
Dut  not  the  illegitimacy  of  another  party.  When 
it  was  admitt^  that  Edward  Berkeley  Mansel 
had  no  interest  in  disputing  the  legitimacy  of  the 
petitioner,  there  was  no  ground  for  the  application 
for  a  dtation  against  him.  As  a  matter  <k  history, 
the  Scotch  Act,  which  was  in  existence  previous 
to  the  passing  of  the  English  Act,  contained  a 
dause,  enabling  petitioners  to  take  proceedings 
with  a  view  to  DastarSising  other  parties,  but  this 
clause  was  expressly  omitted  when  the  Englisn 
Act  was  passed. 

Sir  BoBiBi  F^IUJKOBE.— I  am  of  opinion  that « 
this  order  onght  not  to  be  disturbed.     The  quea 


tion  is,  whether  Edward  Berkeley  Mansd  ought  or 
ought  not  to  be  cited.  That  questim  is  answered 
by  considering  whether  it  is  his  interest  to  dispute 
the  legitimacy  of  the  petitioner.  I  am  of  opmioa 
that  he  has  no  interest  in  contesting  it,  and  there- 
fore I  think  that  the  discretion  exercised  by  the 
court  in  refusing  to  allow  him  to  be  dted  for  some 
other  purpose  was  properly  exerdsed.  I  am  of 
opinion  that  Edward  Berkeley  Mansel  ought  not 
to  be  cited,  and  that  the  appeal  must  be  dismissed. 

LoFSS,  J. — I  am  of  the  same  opinion. 

The  Pbxsidbnt  (Sir  James  Hannen). — The  argu- 
ment urged  on  behalf  of  the  petitioner  has  not 
induced  me  to  vary  my  opinion.  I  have  nothing 
to  add  to  the  judgment  I  have  already  given  in 
the  matter.  Appeal  ditmitted. 

Solidtors  for  the  petitioner.  Nelson,  Son,  and 
Hastings  (for  0.  Norton,  Swansea) ;  for  the 
Attorney-General,  E.  L.  Bowdiffe. 


ASMIBALTT     BUSINESS. 

April  7  and  8. 

(Before  Sir  B.  TmLvnovx  and  Tbinut  Masiebs.) 

Thb  Mabt  HouirsxLL.  (a) 

Danuige — CoUision — Lights — Infringement — Pilot 

vessel — Vessel  in  tow — Regulations  for  preoeet- 

ing  collision  at  sea — Articles  5  and  8—36  §r  37 

Vict.  e.  85,  «.  17. 

A  sailing  vessel  of  any  description  when  in  tow  w 

bound  to  carry  at  night  the  two  coloured  side  Ugh* 

preseribed  by  Articles  3  and  5.     2%e  white  nuut- 

head  light  prescribed  by  Article  8  for  saiUngpHot 

vessels  is  only  to  be  carried  by  those  boats  lahrn 

indtptmdent,  and  not  in  tow  of  any  other  vessd. 

A  taiihng  vessel,  and,  svnMe,  any  other  vessel,  Uwing 

cmoUir  vessel,  is  responsible  for  On  Uphts  earrisi 

by  both  vessels  being  inaeeordanee  wUh  thereg*' 

lotions,  and  an  intfringement  by  the  towedvessd 

brings  the  towing  vessd  within  the  scope  of  sed. 

17  of  the  Merchant  Shipping  Act  1873. 

This  was  an  action  for   damages   by   collision 

bronpht  by  the  owners  of  the  British  brigantine 

Bessie   against    the    British     brigantine   Hcay 

HounseU:    The  owners    of    the  Mary  HownsM 

counter-claimed    against     the     Bessie    for    the 

damaees  sustained  by  their  vessel  in  the  same 

collision. 

The  Bessie  was  bound  from  Cardiff  to  Cadiz  with 
a  cargo  of  coals.  The  Mary  HounstU  from 
Yonghid '  to  Llanelly  in  ballast.  The  collision 
occurred  on  the  23rd  Feb.  1879,  off  Barry  Island, 
in  the  Bristol  Channel,  about  6.45  p.m. 

The  case  for  the  Sessiewaa  that,  the  wind  bdog 
N.N.W.,  and  the  weather  cloudy,  but  clear,  she 
was  sailing  dose  hauled  on  the  starboard  taok, 
heading  W.  by  N,  and  making  four  or  five  knots, 
and  that  she  had  a  pilot  on  board,  whose  boat  was 
in  tow  astern  of  the  Bessie,  and  had  her  own  sails 
set  as  well  i  that  she  observed  a  red  light  on  her  port 
bow ;  that  as  the  vessel  exhibiting  ft  approaohed 
the  red  light  was  obscured,  and  a  green  Ii(^t 
became  vi8U>le ;  that  the  helm  of  the  Bessie  was 
ported,  and  the  other  vessel  hailed  to  port,  bat 
the  collision  took  place,  the  other  vessel,  whidi 
proved  to  be  the  Mary  Houruell,  with  her  stem 
striking  the  Bessie  on  her  port  bow  with  such 
violence  that  the  Beesie  soon  after  sunk. 

(a)  Baportad  by  J.  P.  AinirxLL  ud  F.  W.  Buui,  £•!•« 
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llie  lights  exhibited  by  the  Bettie  were  the 
ordiiiaTy  regnlation  sailing  lights  for  a  vessel 
nnder  sail  (Art.  5),  and  the  pilot  boat  in  tow 
astern  of  her  had  the  white  light  prescribed  (Art.  8) 
far  sailing  pilot  Tessels. 

The  case  for  the  Mary  HowmM  was  that,  the 
wind  being  N.E.  by  N.,  and  the  weather  clear  and 
dark,  she  wsb  Bailing  by  the  wind  on  the  port 
tack,  heading  E.  by  S.  half  S.,  making  about  fonr 
knots  ;  that  she  observed  the  red  and  green 
lights  of  the  Bettie,  and  the  white  light  of  the 
inJot  boat  aboat  half  a  point  on  the  starboard 
oow  ;  that  she  supposed  the  lights  to  be  those  of  a 
Bteasner  (Art.  3),  and  held  her  course,  until  the 
Betttie,  whose  ried  light  bad  been  obscured  for 
some  tinae,  rendered  a  collision  imminent  by 
porting ;  that  the  Mary  HounteU  then  put  her 
helm  hard  down,  but  the  collision  nerertheless 
happened. 

It  was  proved  that  the  pilot  on  board  the  Bettie 
had  no  oertificate  as  a  pilot,  and  that  there  was  no 
one  on  board  of  or  belonging  to  the  pilot  boat  who 
had  »  certificate,  that  the  persous  using  her  were 
in  the  habit  of  piloting  vessels  in  the  absence  of 
certificated  pilots,  and  were  in  the  habit  of  exhibit- 
ing the  light  prescribed  for  pilot  boats  (Art.  8). 
They  haa  not  on  the  occasion  of  the  collision 
ahunted  the  flare-up  light  spoken  of  in  the  latter 
part  of  Article  8,  within  fifteen  minutes,  or  at  alL 

Tlie  argument  principally  turned  upon  the  true 
direction  of  the  wind,  as  affecting  the  question  of 
the  credibility  of  the  witnesses  on  either  side  as 
to  their  vessel  being  close-hauled,  and  on  the 
mestion  of  lights,  as  to  whether  those  carried  by 
tne  Settie  and  the  pilot  boat  in  tow  were  proper 
nnder  the  droamstances ;  and  if  not,  whetner  by 
the  exhibition  of  them  the  Bettie  was  to  be  held  to 
Uatne  for  the  collision. 

The  articles  and  sections  of  the  Act  referred  to 
>  as  follows : 


MenkatU  Shipping  Ad  1862  (25  4r  26  riet.  e.  63. 

Table  (C). 

Jttgviatumt  for  preventing  eolUtioni  at  tea — Btilet  eon- 
eimmg  lights. 

Art.  2.  Th«  lights  mentioned  in  the  foUowing  ariaoles, 
nnmbered  3,  4,  5,  6,  7,  8,  and  9,  and  no  others,  shall  be 
oniod  in  all  weathers,  from  snnaet  to  snnrise. 

Lightt  far  ittam  thiipt. 

Art.  8.  Sea-gdng  steam  ships  when  nndet  weigh  shall 
«aR7: 

(a)  At  tht  fortmatt  head,  a  bright  white  light,  so  fixed 
as  to  show  an  nniform  ana  unbroken  fight  over  an 
■TO  of  the  horizon  of  twenty  points  ct  the  oom- 
pass,  so  fixed  as  to  throw  the  light  ten  pcnnts  on 
eseh  side  of  the  ship,  -nz.,  {rem  right  ahead  to 
two  points  abaft  the  beam  on  eitiiier  side,  and  of 
sneh  a  ohaiaoter  as  to  be  visible  on  a  dark  night, 
with  a  dear  atmosphere,  at  a  distance  of  a  least 
five  miles. 

(I)  On  tlte  f totioard  tidit,  a  green  light,  so  osnstmcted 
as  to  show  an  nniform  and  nnbroken  light  over  an 
arc  of  the  horizon  of  ten  points  of  the  compass, 
so  fixed  as  to  throw  the  light  from  right  ahead  to 
two  points  abaft  the  beam  on  the  stacboard  side, 
and  of  sneh  a  ohaiaoter  as  to  be  visible  <ni  adark 
night,  with  a  clear  atmosphere,  at  a  distanoe  of  at 
least  two  miles. 

<e)  On  lilt  port  tide,  a  red  light,  so  ouustruoted  as  to 
■how  an  nniform  and  nnbioken  light  over  an  arc 
of  the  horizon  of  ten  points  of  Ute  compass,  so 
fixed  as  to  throw  the  ught  from  right  ahead  to 
two  points  abaft  the  beam  on  the  port  side,  and  of 
sneh  a  character  as  to  be  visible  on  a  dark  night, 
with  a  dear  atmosphere,  at  a  distance  of  at  least 
tvo  miles. 
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(d)  The  said  green  and  red  side  lig:hts  shall  be  fitted 
with  inboard  screens,  projecting  at  least  three 
feet  forwafd  from  the  light  bo  as  to  prevent  these 
lights  tram  being  seen  across  the  bow. 

Lightt  for  ttecmt  tugt. 

Art.  4.  Steam  ships,  when  towing  other  ships,  shall 
carry  two  bright  wMte  mast-head  lights  yertioally,  in 
addition  to  their  side  lights,  so  as  to  distingnish  them 
from  other  steam  ships.  Each  of  these  nuist-nead  lights 
Bhall  be  of  the  same  oonstrnction  and  character  as  the 
mast-head  lights  which  other  steam  ships  are  required  to 
carry. 

Lightt  for  aaiUng  thipi. 

Art.  S.  Soiling  ships  nnder  weigh,  or  being  towed, 
shall  carry  the  same  lights  as  steun  ships  nnder  weigh 
with  the  exception  of  the  white  mast-head  lights,  whioh 
they  shall  never  carry. 

Lightt  for  pHot  vtttelt. 

Art.  8.  Sailing  pilot  vessels  shall  not  oarry  the  lights 
reonired  for  other  sailing  vessels,  but  shall  carr^  a  white 
light  at  the  most  head,  visible  all  ronnd  the  horizon,  and 
shall  also  exhibit  a  flare-np  light  every  fifteen  minntes. 

The  Merchant  Shipping  Act  1873  (36  &,  37 
Viot.  0.  86,  8. 17) : 

If  in  any  case  of  oollisi<m  it  is  proved  to  the  ooort 
before  which  the  ease  is  tried  that  any  of  the  regulations 
oontoined  in  or  made  under  the  Merchant  Shippmg  Acts 
1854  to  1873  has  been  infringed,  the  ships  by  whidt  such 
regnlation  has  been  infringed  shall  be  deoned  to  be  in 
fanlt,  unless  it  be  shown,  to  the  satisfaotion  of  the  oonrt, 
that  the  circumstances  of  the  case  made  departure  from 
the  regulation  necessary. 

Dr.  W.  a.  F.  PhtOimore  (with  him  Butt,  Q.C.) 
for  the  plaintifis,  owners  of  the  Bettie. — We  were 
juBtifled  in  what  we  did ;  being  on  the  starboard 
tack  close-banled  we  were  bound  to  keep  our 
course,  and  we  did  so  until  by  the  action  of  the 
Mary  Hbunsell  a  collision  became  inevitable,  when 
we  threw  ourselves  into  the  wind,  which  was  the 
proper  course  to  pursue : 

"Hie  Marmion,  27  L.  T.  Bep.  N.  S.  255 ;  1  Asp.  Mar. 
L.C.412. 

If  the  pilot  boat  exhibited  a  wrong  light  we 
cannot  be  held  to  blame  under  the  Merchant 
Shipping  Act  1873,  s.  17,  for  that  is  a  penal 
enactment  and  confined  to  the  ship  guilty  of  an 
infringement  of  the  regulations ;  it  cannot  be  said 
that  the  Bettie  infringed  the  regulations.  There 
is  no  special  provision  for  sailing  vessels  towing,  as 
there  is  for  steamers  under  Art.  4 ;  we  therefore  had 
only  to  be  obey  Art.  5,  and  we  have  done  so.  But 
the  pilot  boat  exhibited  her  proper  light.  To  make 
a  vessel  a  pilot  boat,  it  is  not  necessary  to  carry 
licensed  pilots ;  it  is  enough  if  those  on  board  A 
her  are  and  act  as  pQota  (The  Oclumhtu,  i 
Hagg.  178,  note),  and  the  fact  that  at  the  time  <H 
the  collision  there  was  no  one  on  board  who  oouM 
act  as  pilot,  does  not  alter  the  case,  for  the  rule  as 
to  lights  attaches  to  the  character  cf  the  vessel, 
not  to  the  condition  in  which  she  may  happen  to 
be.  This  is  shown  by  the  article  relating  to 
fishing  boats  lights  (Art.  9),  where,  when  the 
nature  of  the  lignt  to  be  exhibited  depends  on  the 
condition  of  the  vessel,  it  is  so  stated.  "  Sailing" 
in  Art.  8  refers  only  to  the  character  of  the  vessel  a« 
opposed  to  a  steam  vessel  or  a  rowing  boat,  not  to 
the  way  in  which  she  is  progressing,  or  the  fact  of 
her  progressing  at  all ;  this  is  shown  by  the  inter- 
pretation which  has  beien  put  on  Art.  5  universally, 
where  it  has  been  held  that  a  vessel  tripfnng 
her  anchor,  but  not  yet  under  weigh,  bsa  to 
oarry  the  lights  for  a  "sailing"  ship  or  a 
"  steamship  "  as  the  case  may  be. 
MUward,  Q.C.  fbr  defmdants,  owners  of  the 
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Mary  Eoutudl. — The  boat  is  not  a  pilot  boat  at 
alL  If  she  ever  waa  a  pilot  boat  she  vraa  at  this 
tamtfimelue  officio,  as  she  had  no  professing  pilots 
to  give  to  ships  in  trant  of  them.  £at,  even  as- 
suming that  nnder  any  circomatances  she  woald 
be  entitled  to  shoir  the  lights  of  a  pilot  boat  under 
Artirie  8,  she  conld  not  do  so  when  in  tow. 
Article  5  is  the  article  which  governs  the  case ; 
there  can  be  no  qnestion  but  that,  whether  pilot 
boat  or  not,  she  was  a  sailinc;  vessel,  and  as  such, 
and  in  tow,  she  is  bound  by  Article  2  to  exhibit 
the  aide  lights  prescribed  by  Articles  3  and  5,  and 
no  others ;  by  showing  a  white  mast-head  light,  she 
haa  infringed  the  provisions  of  all  three  of  those 
articles,  and  there  can  be  no  question  bat  that 
that  infringement  might,  as  in  fact  it  did,  cause  or 
contribute  to  the  collision ;  the  lights  shown  by 
these  two  vesaela  would  resemble  those  of  a 
■teamer,  and  so  induce  us  to  continue  our  coarse 
(Article  18)  in  the  expectation  that  she  would  alter 
hers  (Article  15). 

Dr.  PhiUimore  in  reply. 

Sir  BoBBRT  Peiluicobji,  after  consnltation  with 
the  Trinity  Masters. — I  am  of  opinion  that  the 
Beuie,  with  the  pilot  cutter  attached  to  her  by  a 
rope^  must  be  considered,  in  the  application  of  the 
navigatiou  rules  as  one  vessel;  and  I  am  of 
opinion,  and  the  Elder  Brethren  agree  with  me, 
that  the  white  light  which  the  pilot  Teasel  carried 
mi{^t  have  been  a  misleading  light.  Whether 
the  5th  article  or  the  8th  article  applies,  it 
appears  to  me  that  either  is  hostile  to  tne  case 
set  up  on  the  part  of  the  Bestie.  If  the  5th 
article  appliea — i.e.,  if  the  pilot  cutter  waa  a  ship 
"  nnder  weigh  or  being  towed  " — she  falls  under 
the  express  provision  of  the  article,  which  aoea 
on  to  say  that  she  "  shall  never  carry  "  a  white 
mast-head  light.  But  if  she  falls  under  the  8th 
article,  that  article  says,  "Sailing  pilot  vessels 
ahall  not  carry  the  lights  required  for  other  aail* 
!ng  vesaels,  but  ahall  carry  a  white  light  at  the 
mast  head,  viaible  all  round  tite  horiaon,"  and  in 
my  opinion  oontemplatee  the  case  of  a  pilot  vessel, 
not  being  towed  by  another  veasel,  but  in  an 
independent  condition,  and  in  that  caae  the  light 
would  not  be  misleading.  It  appears,  therefore, 
that  the  cutter  was  to  blame  tor  showing  this 
white  light,  and  the  other  vessel,  the  Betiie,  was 
to  blame  for  allowing  herself  to  proceed  with 
three  lights  on  or  connected  with  herself,  and  if 
BO,  there  was  an  infringement  of  the  regulations 
under  the  Merchant  Shipping  Act  1862.  The 
17th  section  of  the  Merchant  Shipping  Act 
1873  (86  ie  37  Yict.  o.  85)  enacts  that  "the 
ahip  by  which  such  regulation  has  been  in- 
fringed shall  be  deemed  to  be  in  fimlt,  nnleaa 
it  be  shown  to  the  satisfaction  of  the  conrt 
that  the  circumstances  of  the  case  made  de- 
partsre  from  the  regalation  necessary."  There 
are  no  ciranmstances  in  this  case  tlurf;  "  made  a 
departure  from  the  r^^lation  necessary,"  and  a 
oonatraction  has  been  pat  npon  these  worda  by 
the  Privy  Gonccil,  namely,  "If  by  poaaibility 
the  infringement  of  the  regulation  coold  be  con- 
tributory to  the  coUiaion"  (The  Famnv  M.  Carvill, 
32  L.  T.  Bep.  N.  S.  646),  the  ship  shaft  be  deemed 
to  be  in  demnit ;  I  tiierefore  pronouaoe  the  Betsie 
in  fault  for  towing  the  other  vessel  exhibiting 
a  white  light.  The  next  question  is  this,  whether 
the  Mary  nouruall  is  not  also  to  blame  P  and 
after  conference  with  the  Elder  Brethren  on  thia 


pmnt  we  are  all  of  opinion  that  the  story  told  by 
the  Beseie  is  the  true  story,  and  that  ahe  waa 
heading  W.  by  N.,  and  waa  close-hauled  on  the 
starboard  tack,  and  that  the  Mary  HoanaeU  had 
the  wind  free,  and  ought  to  have  got  oat  of  the 
way,  which  she  did  not  do.  The  evidence  pre- 
ponderates greatly  in  favour  of  the  story  of  the 
Beitie.  I  ought  to  observe  that  the  man  at  the 
helm  of  the  Mary  EoimieiU,  greatly  prevaricated. 
On  the  whole  the  evidence  preponderates  in  favoor 
of  the  fact  that  the  Besiia  was  close-hanled  on 
the  starboard  tack,  while  the  Mary  HouruaU  had 
the  wind  free ;  I  therefore  pronounce  the  Mary 
SoutueU  also  to  blame.  The  result  will  therefore 
be  that  the  damages  will  be  divided,  and  no  order 
will  be  made  as  to  costs. 

Solicitors  for  plaintiffs,  owners  of  the  BeatU, 
Stoleet,  Baunden,  and  Stokes, 

Solicitors  for  defendants,  owners  of  the  Mesiy 
Sountdl,  Ingledeu,  Inee,  and  Oreeniitg,  agents  for 
IngUdeui,  Inee,  and  YaeheU,  Caidiff. 


Ifttliirial  (Slirotmtttee  of  ^t  ^ri&sffouncil. 

Wednesday,  March,  12. 
(Preaent :  The  Bight  Hona.  Sir  Jaigu  W.  Colthi, 
Sir  Babxbs  Pba£ocx,  Sir  Mobtagux  Smm,  and 
Sir  BoBiBX  CoixixB.) 

GoHxir  V.  SASxnus.  (a) 

ON  ATFIAL   rSOK    THE    SITFBXKE  COITRT  OF  STW 
SOUTH  WAXXB. 

Bankruptcy — Contract  —  OonvpleHon  by  turaty  — 
Bxghi  of  assignee  in  bankruptcy  to  cue. 

A.  contraeiedmfh^  appeiUant/or  tkeperformamiss 
of  certain  work  at  a  price  agreed  upon,  emd  W. 
became  surety  to  the  appelant  for  theperformanee 
of  the  contract  by  A.  The  comtraet  oontamei  « 
provisifOn,  that  if  the  contractor  should  beoome 
oanhrupt,  the  envployBr  might  require  the  surely 
to  proceed  vri(K  the  v)or1e. 

A.  beeame  6am£r«tp<  &«ror«  Oa  eomphtion  ofO» 
work,  and  the  etppeUanl  gene  notice  to  W,  to 
proceed  vnih  the  voork,  wMcA  W.  eotnpieied. 

Hdd  {qjprmin^  the  judgment  of  the  court  Mow), 
that  ike  official  assignee  under  the  hanbrwptey  cf 
A.  was  entitled  to  «ue  for  thepriee  ofUie  work  so 
completed  by  W.,  it  being  a  suhstUuied  per- 
formanee  of  the  original  contract  by  A. 

This  waa  an  appeal  troim  a  iodgment  of  a  majori^ 
of  the  Supreme  Geurt  of  New  South  Wales  (Ear- 
grave  and  Faaoett,  JJ.,  Maitin,  G.J..  diaaenting), 
overrnlingademnrrertothe  plaintiff'a  replication. 

The  facta  appear  folly  irom  the  jodgment  of 
their  Lordshipa. 

Benjamin,  Q.C.  and  B.  T-Betdanpeandtot  the 
appellant,  and  contended  that  the  plainti^  as 
official  aaignee  in  Allen's  bankruptcy,  coold  not 
BOO  for  work  done  by  Watson,  but  only  for  work 
done  by  the  insolvent.  Allen  abandoned  the 
work,  and  now  his  assignee  saea  on  the  eontract. 
The  defendant  was  not  boand  under  the  oontraot 
to  employ  Watson ;  he  might  have  completed  the 
work  nimself,  or  have  employed  a  third  party,  who 
would  have  been  entitled  to  the  price.  As  far  as 
concerns  the  assignee,  Watson  is  in  the  position 
of  such  third  par^  called  in  by  the  defendant. 
They  cited 

(a)  Seported  ij  C,  E.  Xaldiv,  E«q.,  Butist««frXaw. 
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Pkiv.  Co.]  DrscAK,  Fox,  akd  Co.  v.  Thb  Noeth  akd  South  Waies  Bakk.        [Ot.  of  Am. 


&r  BMt*  i)«M>if ,  B>  Smaium,  3  Ch.  Div.  483 ;  34  L. 

T.  Bep.  N.  S.  805;  35  L.  T.  Bep.  N.  S.  389  ; 
Knight  t.  Buryew,  83  L.  J.  727,  Ch. ;  10  L.  T.  Bep 

N.  S.W; 
ncth  T.  HalUtt,  L.  Bep.   4   Ch.  2ffi;  80  L.  T. 

Bep.  N.  8.  155. 

Wtdkin  WiUiamt,  Q.G.,  J.  C.  Mathew,  and  J.  J?. 
fifoIomotM,  who  ftpp««red  for  the  respondent,  were 
BOt  called  upon  to  argao. 

Their  LoBDaHm  gare  judgment  as  follows : — 
The  Mots  ot  this  eaie  are  not  in  dispute  and  may 
be  Bhortly  stated.  Allen,  a  boilder,  agreed  with 
GelMD,  the  defendant,  to  build  for  him  an  hotel  for 
the  price  of  44702^  to  be  paid  bj  instahnents  at 
the  nt»  at  75L  per  cent,  on  the  work  actually  per- 
formed, on  ^e  certificate  of  the  saperriaor  of 
wotks,  and  the  balance  on  a  certificate  that  the 
whole  of  the  works  had  been  completed.  Cantem- 
pcnaeonsly  with  this  contract  a  bond  waa  entered 
into  whereliy  two  penons,  one  of  the  name  of 
Wataon,  bound  themaelvea  in  the  earn  of  2502.  to 
Cohen,  the  ooaditifm  of  the  bond  beina  the  doe 
and  futhfnl  performance  of  the  contract  by  Allen. 
The  agreement  for  boilding,  which  wan  by  deed, 
contains  this  provision,  having  reference  to  the 
bmid,  "  If  the  oontraetors  shall  become  baokropt 
or  conpoand  with  or  make  any  aasignmeat  for  the 
bezwfit  of  their  creditors,  or  shall  snspendor  delay 
the  pe>£ormance  of  their  part  of  the  contract  " — 
except  for  certain  canses,  "  the  employer,  by  the 
arohiteota,  may  fpve  to  the  cmtractora,  or  their 
sureties,  or  aasignee,  or  trustee,  as  the  case  may 
be,  notice  zeqoiring  the  works  to  be  proceeded 
with ;  aad  in  case  of  deiaalt  on  the  part  of  the 
coBtiaotors,  or  their  soreties,  or  assig;n«e,  or 
tmatee,  for  the  period  ol  thirty  days,"  then  the 
tmfloyer  may  complete  them  himself.  It  appears 
that  Allen  did  a  consideraUe  portion  of  the  woric, 
mad  obtained  certain  payments  at  the  rata  of  752. 
per  cent,  on  the  certificate  of  the  supervisar. 
tlpon  bis  becoming  bankmpt,  the  event  contem- 
plated by  this  dsnse,  the  defendant  g»Te  notioe, 
in  ponoanoe  of  the  danse,  to  Watson,  one  of  the 
sgjBtiee,  to  prooeed  with  the  works.  Watson  did 
propeed  with  and  did  complete  the  works.  The 
aaaigiiee  of  the  bankrupt  thereupon  treating  the 
oompletion  of  the  works  by  Watson  as  a  comple- 
tion under  the  contract,  sued  the  defendant  for 
what  remained  due.  The  Supreme  Court  of  New 
Soath  Wales  held  by  a  majority  that  he  was 
entitled  so  to  sue.  This  is  the  judgment  under 
appetJ.  The  form  in  which  the  question  is  nused  on 
Hm  pleadings  is  this :  The  declaration  is  upon  the 
agreement  alleging  a  completion  of  the  wwk  to 
the  foU  satisfaction  of  the  supervisor  appointed 
by  the  defendant,  and  daimins  the  remaining 
moneys  dne.  This  pleas  aver  the  abandonment 
of  the  work  by  Allen,  and  its  oompletian  by 
Watson  nnder  notioe,  the  first  plea  stating  the 
abandonment  to  have  been  before  his  bankruptcy, 
Uie  aeoond  after.  In  his  rmlioation  the  plamtiff 
seta  ont  the  bond  and  the  clause  ot  the  building 
agreement  above  set  forth,  and  proceeds  to  aver : 
*'  After  the  making  of  the  said  bond,  and  in  pur- 
snaooe  of  the  said  conation  in  that  behalf,  the 
defendant  gave  the  said  William  John  Watson,  as 
snch  sorety  as  aforesud,  notice  requiring  him  to 
prooeed  with  the  said  works,  and  the  said  William 
Jckn  Wataon  thereupon  proceeded  with  and  duly 
completed  thesaid  works  maccordanoe  with  the  said 
oontiact,  speoificatians,  and  conditions,  and  under 
the  provision  of  the  said  deed  in  the  said  pleas 


respectively  mentioned,  and  not  otherwise ;  and 
the  plaintiff  further  says  that  upon  such  due  com- 
pletion as  aforesaid  the  right  of  action  under  the 
said  deed  vested  in  the  plamtiff  as  offidal  assignee 
of  the  insolvent  estate  and  effects  of  the  ssid 
Charles  Frederick  Beid  Allen,  and  that  he  is 
suing  in  this  action  in  order  to  recover  from  the 
defendant,  partly  for  his  own  benefit  as  snch 
o£Scial  assignee  as  aforesaid,  and  partly  for  the 
benefit  of  thesaid  William  John  Watson,  the  balance 
of  the  moneys  due  by  the  defendant  under  the  said 
deed  upon  the  due  completion  of  the  said  work."(a  ) 
Their  Lordships  are  of  opinion  that  the  effect  of 
the  clause  in  the  agreement  which  has  been  read 
with  respect  to  notice  being  given  to  the  surety, 
is  to  provide  for  a  subetituted  performance  of  the 
oontroct,  which  took  place,  and  of  which  the 
plaintiff,  as  official  assignee,  is  entitled  to  avail 
himself.  There  was  no  right  on  the  part  of 
Wataon  to  sue  the  defendant ;  no  new  contract 
was  entered  into  between  them;  the  defendant, 
in  pursuance  of  the  agreement  with  Alien,  and 
treating  it  as  in  operation,  gave  a  notice  to 
Watson,  which  Watson  complied  with  in  order  to 
escape  the  penalty  to  which  he  would  otherwise 
have  been  liable;  this  is  the  only  agreement  on 
which  the  defendant  can  be  sued,  and  Allen  only, 
or  his  assignee,  can  sue  upon  it.  The  judgment 
affirming  the  plaintiff's  right  to  sue  is  therefore 
correct.  It  has  indeed  been  suggested  that  the 
plaintiff,  as  official  assignee,  could  not  have  any 
right  to  sue  for  the  benefit  of  Watson.  If  it  were 
necessary  this  alliv;ation  in  the  replication  might 
be  struck  out,  which  would  still  show  a  eood 
answer  to  the  pleas.  Watson  will  certainly  have 
a  claim  against  the  estate  in  respect  of  the  work 
that  he  has  done,  and  therefore  what  is  recovered 
will,  in  one  sense,  enure  to  his  benefit.  Por  these 
reasons  their  Lordships  will  humbly  advise  Her 
Majesty  that  this  judgment  be  affirmed  and  the 
appeal  dismissed  with  coats. 

Sdkiitora  for  the  appelkmt,  WaMona,  Svhh,  and 
Walton. 

Solidtors  for  the  respondent,  Parker  and  Ob. 


Suprme  Court  d  Ittbicatnre. 

— ♦ — 

COURT   OF   APPEAL. 

SITTINGS    AT    LINCOLN'S    INN. 

Feb.  28  and  Xareh  3. 

(Before  Jbssel,  ]tf.B.,  and  Jmsa  and  B&akwill, 

L.JJ.) 
Dvncax,  fox,  AND  Co.  V.  Thb  North  and  South 

Waus  Bahk.(&) 
Prineipal  and  surety  —  Bcmkar  and  eiMtom«r  — 
8«eiuintie$  held  by  prineipal  aredUor—BiU  of 
exchange— Qeneral  eeeurity  gioen  by  aeeeptor  to 
banker— BiU  dieeounted  by  hanker  for  indoreer 
—Bights  of  indoreer  to  eeeurity — Oo^eurety — 
Oontrihfttion. 
One  cf  the  partner*  in  a  firm,  euetomere  of  the 

(a)  This  waa  the  replication  demiUTed  to,  on  tho 
groimd  that  no  right  of  action  passed  to  ihe  plaintiff  in 
respect  of  the  amonntB  sued  for,  and  that  neither  the 
plaintiff  nor  Watson  waa  in  any  way  bound  to  complete 
the  said  work. 

(I>)  Beportsd  tar  E.  FxAi,  B«q.,  BaiiSstn«t-law. 
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drfendant  hank,  deposited  with  the  bank  the 
title  deed*  of  real  etlaie,  which  wcu  hie  e^xxrate 
property,  to  eeewre  the  halanee  for  Ote  time  being 
owtng  to  them  by  the  firm  for  diecownte  emd 
advaneet,  and  for  aU  other  money*  in  or  for 
which  the  firm,  whether  alone  or  jointly  loith 
any  other  pereon,  were  or  might  thereafter  he  or 
become  indebted  or  liable  to  the  bank,  or  the  bank 
wa*  or  might  be  or  become  inddtted  or  liahle  on 
their  aeeoimt,  or  which  the  bank  might  at  any 
time  claim  against  the  firm. 

Aflvr  t%«  eeeviriiy  had  been  given  to  the  bank,  the 
plaintiffi  received,  in  payment  for  goods  which 
Oiey  had  sold  to  the  firm,  certain  biUs  of  ett- 
ehange  accepted  by  the  firm.  These  bills  the 
plaint^s  indorsed  to  the  hank,  who  diseonnted 
them  fir  them.  Before  the  hiUs  matured,  the 
firm  had  executed  a  deed  of  inspectorship  for  the 
ben^  of  their  creditors,  and  the  plaint^s,  having 
become  Udble  to  pay  the  amount  of  the  biUs  to 
the  hank,  brought  their  action  claiming  a  declara- 
tion that  they  u)ere  sureties  to  the  bank  for  the 
payment  of  tiie  biUs,  that  the  ahove-mentioned 
security  extended  to  the  htUs,  and  that,  on  paying 
the  amxntnt  of  the  bills  and  whatever  else  migM 
be  due  to  the  hank  on  the  seeurity,  they  were 
entiOed  to  have  the  seewrity  handed  over  to 
(hem. 

Bdd  (reversing  the  decision  of  Little,  V.C),  (hat  the 
plaintiffs  were  principal  debtors  to  the  hank,  and, 
although  they  might  be  in  the  position  of  sureties 
in  regard  to  the  acceptors  or  prior  indorsers  of 
the  biU*,  they  were  not  entitled  to  he  treated  as 
for  aU  purposes  sureties  in  respect  of  Oie  hiUs,  so 
as  to  prevent  &e  bcmk  from  dealing  v>iOi  the 
seeurity  which  they  hM  from  the  acceptors. 

Held,  also,  that  the  plaintiffs'  daim  failed  heeause, 
the  partner  who  deposited  the  title  deeds  being  a 
surety  for  his  firm  for  the  halanee  for  the  time 
being  due  to  the  hank,  the  plaintiffs  futd  no  right 
to  require  the  bank  to  apply  his  seeurity  to  Siat 
for  which  the  plaintiffs  were  primarily  liable. 

This  was  an  appeal  from  a  decisioa  of  the 
Vice-chancellor  or  the  County  Palatine  Court  of 
Lancaster. 

The  facts  of  the  case  were  as  follows : — 

In  Not.  1874  Messrs.  Samnel  Radford  and 
Sons,  who  carried  on  basiness  as  millers  at  Liver* 
pool,  had  overdrawn  their  acronnt  with  their 
bankers,  the  North  and  Soath  Wales  Bank,  and 
were  required  to  give  security. 

Aocordiuffly,  on  the  Ist  Deo.  1874,  Samuel 
Collins  Badford,  one  of  the  partners  in  the  firm  of 
Samuel  Badford  and  Sons,  deposited  with  the 
Bank  the  title  deeds  of  some  freehold  property 
belonging  to  him,  accompanied  by  a  memorandum, 
signed  by  him,  which  stated  that  the  deeds  had 
been  delivered  by  him  to  the  bank  in  pledge  to  secure 
to  the  bank  the  balance  for  the  time  being  owing 
to  the  said  bank  by  the  firm  of  S.  Badford  and 
Sons  for  discounts  and  advances,  and  for  all  other 
moneys  in  or  for  which  the  said  firm,  whether 
alone  or  jointly  with  any  other  person  or  persons, 
were  or  might  from  time  toi  time  thereafter  be  or 
become  indebted  or  liable  to  the  said  bank,  or  the 
said  bank  was  or  might  be  or  become  indebted  or 
liable  on  their  account,  or  which  the  said  bank 
might  at  any  time  claim  against  the  said  firm. 

wbsequently  Samuel  Collins  Badford  deposited 
the  title  of  other  freehold  property,  accompanied 
by  another  memorondam  in  the  same  form. 


In  Nov.  1875  the  plaintifEs,  Messrs.  Duncan, 
Fox,  and  Co.,  sold,  through  Maxwell  Brothers,  of 
Liverpool,  corn  brokers,  a  cargo  of  wheat  to 
Badford  and  Sons,  for  cash  to  be  paid  on 
delivery.  Bndford  and  Sons  paid  part  of  the 
price  in  cash,  but  were  unable  to  pay  the  whole 
amount  in  cash,  and  ultimately  the  plaintifis 
consented  to  take  bills  of  exchange  for  the  nnpsid 
balance.  Three  bills  for  sams  omoonting  to 
80002.  were  accordingly  drawn  by  Manrdl 
Brothers  npon  and  accepted  by  Badford  and  Scos, 
and  were  indorsed  to  the  plaintiffs. 

The  plaintiffs  indorsed  these  bills  to  the  North 
and  Soath  Wales  Bank,  who  discounted  them. 

In  Jan.  1876  Badford  and  Sons  stopped  pay> 
ment,  and  on  the  24lh  Feb.  1876  they  executed  a 
deed  of  inspectordiip  for  the  benefit  ot  their  joint 
creditors. 

At  the  time  o(  their  stoppage  Badford  and  Sons 
were  largely  indebted  to  the  oank,  who  sold  the 
property  of  Samuel  Collins  Bedford  comprised  in 
the  memorandum  of  deposit,  and  realised  upwards 
of  80,0001. 

The  plsintifFs,  who  had  become  liable  to  pay  the 
amount  of  the  bills  to  the  bank,  deolinell  to 
execute  the  inspectorship  deed,  and  in  Mar  1877 
they  commenced  the  present  action  in  the  Coantf 
Palatine  Court  of  Lancaster  against  the  bonk, 
Samuel  Collins  Badford,  Badford  and  Sons,  and 
Balfoor,  Williamson,  and  Co.,  who,  under  an  order 
of  the  court,  represented  the  unsecured  creditors 
of  Badford  and  Sons,  claiming  a  declaration  that 
they  were  sureties  to  the  bank  for  the  payment  61 
the  bills,  and  that  the  security  of  the  1st  Dae.  18  74 
extended  to  the  balance  due  npon  those  bills,  and 
that,  in  the  character  of  sureties,  the  plaintiSi 
were  entitled,  on  paying  to  the  bank  the  balance 
due  to  thom  from  Badford  and  Sons,  to  have  the 
secari|y  whidi  tiie  bank  held  on  the  property  of 
S.  C.  Badford  handed  over  to  them. 

The  Vice-Chanoellor  held  that  the  plaintiffs  were 
entitled  to  the  relief  which  they  claimed,  and  firom 
this  decision  Balfour,  Williamson,  and  Co.,  on 
behalf  of  themselves  and  other  the  unsecnied 
creditors  of  Badford  and  Sons,  appealed. 

Bet^amin,  Q.C.,  Marten,  Q.C.,  and  F.  Thompson, 
for  the  appellants. — The  plaintiffs  are  principal 
debtors  to  the  bank  in  respect  of  these  bills,  and 
the  security  does  not  extend  to  these  bills  at  alL 
The  pbdntms  have  therefore  no  right  to  the  seoo- 
rity  to  the  exclusion  of  the  other  general  creditors 
of  Badford  and  Sons.    They  cited 

Cook  T.  Lister,  7  L.  T.  Bep.  N.  S.  712 ;  13  C.  B. 

N.  S.  543 ; 
Antrobiu  v.  Davidson,  3  Her.  5S9 ; 
Wade  V.  Coops,  2  Sim.  155 ; 
Newten  v.  ChorUon,  10  Haie,  64t :  2  Dr.  333; 
Pearl  v.  Dsaeon,  24  Beav.  186  ;  1  De  O.  *  J.  461 ; 
ReNsw  Zealand  Banking  Corporoivm;  Levia^Ce.'* 

cast,  20  L.  T.  Bep.  N.  S.  296  ;  L.  Bep.  7  £q.  4tt. 

Robinson,  Q.C.  and  Neville,  for  the  plaintiffs.— 
As  between  ourselves  and  SLadford  and  Sons  we 
are  mere  sureties,  and  are  entitled  to  have  the 
securities  deposited  by  Samuel  Collins  Badford 
applied  for  the  purpose  of  reducing  the  balance 
owing  by  Radford  and  Sons  to  the  bank.  In 
Wulfv.  Jay  (27  L.  T.  Bep.  N.  S.  118;  L.  Bep.  7 
Q.  B.  762)  Cockbum,  C.J.  said  that  it  is  "a 
common  and  well-known  proposition,  that  where 
a  debt  is  secured  by  a  surety,  it  is  the  business  of 
the  creditor,  where  he  has  security  avaiUible  for 
the  payment  and  satisfaction  of  the  debtt  to  do 


Digitized  by 


Google 


my   «fy   •ov^r.j 


Ct.  op  Apf.]       Dvncak,  Fox,  and  Co.  v.  Thb  Kokth  aks  SomH  Wauis  Bakk.       [Ci.  Of  An. 


wbsterer  is  necessary  to  make  that  seonrity  pro- 
perly available.  He  is  bound,  if  the  surety 
Tolnntarily  proposes  to  pay  the  debt,  to  make  orer 
to  the  surety  frhat  securities  he  holds  in  respect 
cf  that  debt,  so  that,  being  satisfied  himself,  he 
shall  enable  the  surety  to  realise  the  securities  and 
nooap  himself  the  amount  of  the  debt  which  he 
has  had  to  pay.  That  is  noir  a  well-known  pro- 
position." "We  are  entitled  to  require  the  bank 
to  apply  these  securities  to  the  reduction  of  the 
balance  of  Badford  and  Sons'  debt.  If  not,  we 
are  at  least  entitled  to  contribution.  [Jakes,  L.J. 
—Yon  cannot  have  oontribntion  till  you  have 
paid.]  We  are  willing  to  pay,  and  having  paid, 
we  shiall  be  entitled  to  stand  in  the  shoes  of  the 
principal  debtors.  Badford  and  Sons  are  the 
principal  debtors,  and  we  are  mere  sureties. 

Sir  Henry  Jaekton,  Q.C.,  Boteh,  and  0.  J.  Peile, 
for  the  bank. 
Without  calling  for  a  reply, 

Jbssxl,  M.K  said : — This  is  an  appeal  from  a 
decision  of  Little,  Y.C.,  and  certainly  it  raises  a 
Teiy  important  point  as  ref^ards  commercial  law. 
The  beta  which  it  is  necessary  to  state  are  not 
nnmerons.    There  was  a  firm  of  Samuel  Badford 
and  Co.  who  were  indebted  to  the  North  and  South 
Wales  Bank,  and,  the  bank  requiring  security,  one 
of  the  partners  in  that  firm,  Samuel  Collins  Bad- 
ford, signed  two  memoranda  with  reference  to 
real  estate,  the  property  of  Samuel  Collins  Bad- 
ford, which  real  estato  he  pledged  with  the  bank 
by  these  memoranda  for  securing  the  balance  for 
the  time  being  owing  to  the  bank  by  the  firm  of 
Samuel  Badford  and  Sons  on  any  account  what- 
erer.    That  is  the  substance  of  the  memoranda. 
At  a  subsequent  time  two  firms,  of  which  I  need 
ODly_  mention  one,  because  they  stand  on  the  same 
footing,  one  of  them  being  Duncan,  Fox  and  Co., 
sold  a  cargo  of  com  to  Samuel  Badford  and  Sons, 
paid  for  it  in  part,  and  were  unable  to  pay  for  the 
other  part,  and  thereupon  they  told  Duncan,  Fox, 
and  Co. — it  was  not  Samuel  Collins  Badford,  bat 
one  of  the  other  partners,  James  Badford,  that 
told  them— that  the  firm  of  Samuel  Badford  and 
Sons  would  give  them  a  bill,  and  they  could  dis- 
count the  bill  with  the  North  and   South  Wales 
Bank,  who  were  the  bankers  of  Duncan,  Fox,  and 
Co.    Accordingly,  Duncan,  Fox,  and  Co.  took  the 
bill,  discounted  it  with  the  North  and  South  Wales 
Bank,  and  applied  the  proceeds  in  payment  of 
the  debt  due  to  them  from  Samuel  Badford  and 
Sons  for  the  cargo  of  com.    That  was  an  ordinary 
discount  transaction  between  the  bank  and  Dun- 
can, Fox,  and  Co.    Duncan,  Fox,  and  Co.  did  not 
even  know  of  the  existence  of  the  two  memoranda 
of  deposit  by  Samuel  Collins  Badford,  by  which  he 
pledeed  his  real  estato  as  security  for  the  balance 
for  the  time  being  owing  by  Samuel  Badford  and 
Sons.    The  position  of  Duncan,  Fox,  and  Co.  was 
simply  tbe  position  of  any  other  indorser  of  a  bill 
of  exchange  who  discounts  a  bill.      They  were 
principal  debtors  as  regards  the  bank,  who  ad- 
vanced the  money.    They  might  be,  and  in  certain 
circumstances  undonbtedly  were,  in  the  position  of 
■raeties  as  regards  the  acceptors  or  prior  indcrsers 
of  the  bill  ot  exchange.     Then  what  was  their 
position    as   between    the    bank    and    Dancan, 
'Ot,  and    Co.  P     Is   it    to    be    tolerated    that 
without    the     consent    of     the     bank,     without 
flaeir  knowledge  of  the  real  position  of  Duncan, 
Fox,  and  Co.,  and  Samuel  Badford  and  Sons,  as  to 


whether,  for  instance,  the  bills  were  aooepted  for 
the  aooommodation  of  the  drawer,  or  for  value 
given  by  the  acceptors,  or  were  or  were  not  liable 
to  set  off,  they  should  be  treated  as  sureties  for 
all  purposes  as  between  the  bank  and  the  dis- 
counters of  tbe  bill,  so  as  to  prevent  the  bank  at 
any  time  thereafter  dealin|;  with  these  seoarities 
deposited  by  Samuel  Colluis  Badford,  or  inter- 
feriag  in  any  way  with  these  seooritieflP  The 
consequences  of  such  a  doctrine  would  be  alarm- 
ing. No  bulk  which  held  a  seonrity  either  by 
way  of  suretyship  or  by  way  of  deposit  firom  its 
customers  could  venture  to  disoount  a  bill  with 
eight  or  ten  names  without  examining  carefhlly 
to  see  if  any  ono  of  the  names  was  the  name  of  a 
debtor  of  the  bank  who  had  given  them  seonrity, 
and  if  they  did  they  might  be  put  in  the  position 
of  being  incapacitated  from  carrying  on  their 
dealings  with  their  customers  by  varying  the 
securities  given  by  their  customers  to  the  Dank. 
It  shows  at  once  that  to  extend  the  doctrine  to 
saoh  a  case  as  this  would  paralyse  the  business  of 
discounting  bills  of  exchange,  and  that  it  would 
be  unwise,  as  far  as  this  court  is  concerned,  to 
extend  for  the  first  time  tbe  doctrine  of  principal 
and  surety,  which  for  certain  purposes  extends 
to  bills  of  exchange,  to  such  a  transaction  as  this. 
On  this  ground  alone,  I  think  the  decision  cannot 
be  supported.  But  there  is  another  ground  which 
appears  to  me  equally  fatal  to  the  claim  put  for- 
ward by  the  plaintiffs  in  this  case.  The  deposit 
by  Samuel  Collins  Badford  was  a  deposit  itself  in 
the  nature  of  a  suretyship.  Samuel  Collins 
Badford  was  the  owner  in  fee  of  this  property 
which  was  his  own  separate  property,  and  by 
making  it  chargeable  to  the  bank  for  the  debt  of 
the  firm,  he  put  this  property  in  the  position  of  a 
surety  for  the  debts  of  the  firm.  He  was  not 
liable  for  these  debts  at  all  except  as  partner. 
Therefore,  as  between  himself  and  the  firm 
and  the  bankers,  this  estato  was  in  the 
position  of  a  surety.  Now,  surety  for  whatP 
Surety  for  the  balance  for  the  time  being 
owing  from  the  firm  to  the  bank  on  any 
account  whatever.  Assuming  that  the  respon- 
dents are  entitled  to  pat  themselves  in  the 
position  of  sureties  for  any  purpose  as  between 
the  bank  and  the  firm  of  Samuel  Badford  and 
Sons,  still  they  are  sureties  who,  as  between 
themselves  and  the  bank,  have  had  the  money 
and  are  principal  debtors  to  the  bonk,  and  are 
special  sureties  therefore  in  respect  of  the  parti- 
cular transaction.  Now,  as  between  two  sureties, 
assuming  there  is  no  speciality  in  the  contract  for 
suretyship,  the  utmost  ri^ht  they  could  have 
would  be  that  of  contribution.  It  cannot  be  said 
,  that  in  every  instance  a  surety  is  entitled  to  stand 
in  the  place  of  the  principal  creditor  as  regards 
other  securities.  That  is  true  as  reg^ards  securi- 
ties given  by  the  debtor,  but  is  not  true  as  regards 
securities  given  by  co-sureties.  As  I  said  before, 
in  the  ordinary  case,  if  there  is  no  specialty  in  the 
matter,  if  they  are  contemporaneous  suretyships 
and  relate  to  the  same  transaction,  they  have  a 
right  to  contribution.  Therefore  that  would  not 
support  the  decree  made.  But  when  yon  oome  to 
look  at  the  nature  of  this  transaction,  it  is  plain 
that  there   is    no    right    to    contribution.      The 

Erimary  rii^bt  to  suretyship,  so  to  say,  is  with 
lamuel  Collins  Badford.  He  made  his  property 
surety  for  the  balance  for  the  time  being  owing, 
but  he  had  a  right  to  say  as  regards  the  subse- 
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qnent  traiiBactioii,  "Yon  lent  mone^to  Dimcan, 
Fox,  and  Co. ;  they  are  the  partiea  liable  to  yon ; 
sne  them  and  reduce  the  balance."  They  had  no 
right,  as  between  themselTea  and  Samnel  Collins 
ludford,  to  call  on  the  bank  first  of  all  to  apply 
his  property  to  that  for  which  they  were  primarily 
liable,  and  it  appears  to  me  that  the  peculiar 
relation  of  the  parties  negakiTes  this  right  of  oon- 
tribotion.  Even  assuming  that  for  this  purpose 
they  were  entitled  to  occnpy  the  position  of 
sureties,  they  were  sureties,  not  only  subse- 
quently in  order  of  date,  but  with  a  prinmry 
liability  as  distinguished  from  the  general  uability. 
Therefore  it  appears  to  me  that  they  could  have 
had  no  right  of  contribution,  and  no  right  at 
all,  and  that  on  this  ground  also  the  action  should 
hare  been  dismissed. 

Jakes,  L.J. — I  am  of  the  same  opinion,  and  I 
do  not  think  it  necessary  to  add  anytning  to  what 
the  Master  of  the  Bolls  bos  said  on  the  one 
point  which  of  itself  seems  perfectly  fatal  to  the 
plaintiflb'  case,  and  which  seems  to  haye  been 
overlooked  in  the  argument  in  the  court  below, 
that  is,  that  Samuel  Collins  Badford's  estate  was 
really  in  fact  not  a  principal  debtor  at  all,  and  was 
not  uable  to  be  dealt  with  as  a  principal  debtor, 
that  his  estate  was  only  a  surety,  and  that  if  there 
was  any  contribution  at  all  (I  do  not  mean  to  say 
that  there  is  that  equity),  Samnel  Collins  Badford 
woald  certainly  have  more  ground  for  saying  to 
Duncan,  Fox,  and  Co., "  Contribute  to  relieve  me," 
than  they  would  have  for  calling  upon  him  to 
contribute  to  relieve  them.  But  what  I  desire  to 
say  is  this,  that  as  a  matter  of  mercantile  law — 
and  I  say  this  for  the  purpose  of  preventing  any 
embarrassment  which  would  be  certain  to  arise 
from  an  extension  of  the  rule  in  mercantile  cases 
of  this  kind — the  equities  of  princioal  and  surety 
cannot  arise  accidentally  and  promiscuously  from 
the  position  of  names  on  the  face  or  the  back  of 
a  bill  of  exchange  which  a  man  hands  to  his 
bankers  or  to  a  merchant  in  the  ordinary  course 
of  business,  and  that  where  a  man  takes  a  bill  of 
exchange  to  a  banker  or  a  bill  broker,  and  asks 
him  to  lend  him  money  on  it,  which  he  does,  he  is 
still  the  principal  debtor  and  he  has  no  right  to 
ask,  nor  nas  tne  banker  or  bill  broker  any  right 
to  tell  him,  whether  any  of  the  other  names  on  the 
bill  are  customers  of  his,  or  what  security  he  holds 
from  any  of  them,  or  anything  of  the  sort. 

Bbahwsu.,  L.  J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add. 

Appeal  aeeordingly  allowed  with  eosU. 

Solicitors :  Stone  and  Fleteher;  Oamett,  Tarhet, 
and  Tinne  ;  Dttnean,  Hill,  and  Diekinton  ;  T.  and 
T.  Martin,  Liverpool. 


Tuesday.  Nov.  5, 1878. 

(Before  Baggaixat,  Bker,  and  Cotton,  L.JJ.) 

Bsowv  V.  SxirH.  (a) 

In/ant — 3£aintenance — Allowance  for  past  main- 
tenance. 

On  tht  death  of  her  father  an  infant  became  abso- 
lutely tntided  to  a  smaU  property  producing  an 
annual  income  of  1401.,  ofwhichhe  had  been  tenant 
for  life,  and,  the  infant's'  mother  being  wholly 
without  means  of  support,  the  court  directed  the 
trustees  of  the  property  to  pay  the  whole  income  to 

(aj  B«ported  Yij  H.  Fiat,  Esq.,  Bairister-at>Law. 


the  mother  for  the  maintenance  of  the  infant.  One- 
of  the  trustees  died,  and  the  mother  married 
again,  and  the  surviving  trustee,  without  maJcing- 
any  further  application  to  the  court,  continued  to- 
pay  the  whole  tnco-me  to  the  mother  tiU  the  infant 
caTne  of  age. 

The  infant,  who  married  on  attaining  twenty-one, 
then  filed  her  hiU,  alleging  Oiai  after  her  mother's 
second  marriage  the  payment  of  the  whole  income 
to  h«r  was  improper,  and  praying  for  an  account 
of  the  past  income,  and  that  ins  halanee  might  be 
paid  to  her  after  deducting  a  proper  allowance 
for  her  maintmanee  and  edueation.  The  defen- 
dants adduced  evidence  thai  the  plaintiff  had  been 
wM  educated,  that  her  position  had  beon  much 
improved  by  her  mothers  teeoud  mtarriage,  and 
that  the  income,  so  far  at  not  e^ipended  on  the 
infant  personally,  had  been  applied  towards  ilie 
expenses  of  her  stepfather's  establishment,  of 
whidi  she  had  had  the  benefit : 

Held,  that  although  the  order  for  maintenance 
ceased  to  be  operative  on  the  death  of  one  of  the 
trustees,  or,  at  all  events,  on  the  second  marriage 
of  the  mother,  the  court  would  have  sanctioned 
the  pa-yment  of  the  whole  income  if  application 
had  been  duly  made,  and  that  the  whole  income 
ought  therefore  now  to  be  treated  cu  having  been 
properly  applied. 

This  was  an  appeal  from  a  decision  of  the  ]l£a8ter 
of  the  Bolls. 

The  facts  of  the  case  were  as  follows  . — 

On  the  death  of  John  Battray,  in  ]£ay  1853, 
certain  property  to  which  he  was  entitled  under  a 
wiU  as  tenant  for  life,  and  whidi  prodnoed  a  net 
annaal  income  of  1401.,  devolved  upon  his  infant 
daoghtor,  the  plaintiff,  who  was  his  only  child. 

On  the  17th  June  1863,  Mark  Smith  and 
Michael  Patorson,  the  trustees  of  the  will,  applied 
in  chambers,  in  the  matter  of  the  infant,  for 
an  order  appointing  a  guardian,  and  for  mainte- 
nance. 

On  the  8th  Nov.  1863,  the  summons  having  been 
amended  by  direction  of  the  judge,  by  making  it 
an  application  by  the  infant  oy  her  naxt  friend, 
Stuart,  Y.C,  upon  evidence  that  the  in&nt'a 
mother  was  wholly  without  means  of  support, 
made  an  order  that  the  whole  ot  the  income 
should  be  allowed  for  the  maintenance  and  educa- 
tion of  the  plaintiff  from  the  date  of  her  father's 
death,  and  should  be  paid  by  Smith  and  Fttterson 
to  the  mother  for  that  purpose  during  the- 
minority  of  the  plaintiff,  or  ontil  further  order. 

Paterson  died  in  March  1861,  and  Smith,  the 
surviving  trustee,  continued  to  pay  the  income  to 
Mrs.  Battray. 

In  1863  Mrs.  Battray  married  one  Captain 
Weatherley. 

Smith,  without  making  any  application  to  the 
court,  still  continued  to  pay  the  whole  income  to 
the  infant's  mother,  and  went  on  doing  so  till  the 
29th  July  1873,  when  the  plaintiff  attained  twenty- 
one,  till  which  time  the  plaintiff  resided  with  her 
mother. 

Captain  Weatherley  died  in  1872,  having  ap- 
pointed Mrs.  Weatherley  his  executrix. 

On  the  29th  July  1873  the  plaintiff  intermarried 
with  Thomas  Watson  Brown,  and  on  the  11th 
Sept.  1873  she  filed  her  bill  against  Mark  Smith, 
Mrs.  Weatherley,  and  the  representatives  of 
Faterfion,  the  deceased  trustee,  alleging  that  after 
Mrs.  Weatherley 's  second  marriage  the  payment 
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of  the  -whole  income  to  Mrs.  Weatherley  was 
improper,  and  that  the  balance  of  the  income, 
after  dedncting  502.  a  year,  or  aach  sam  as  the 
plaintiff's  maintenance  and  edncation  coat,  or 
ODght  to  have  cost,  ought  to  be  repaid  oat  of  the 
assets  of  Captain  Weatherley,  so  far  as  he  received 
it»  and  by  lib's.  Weatherley,  so  far  as  ahe  received 
it,  and  onffht,  if  necessair,  to  be  decreed  to  be  made 
good  by  the  trustees,  and  praying  for  relief  aooord- 
ingly. 

At  the  hearing  of  the  caase,  the  Master  of  the 
Bolls  held  that  on  the  death  of  Patorson  the  sar- 
viving  trustee  ought  to  have  applied  to  the  court 
to  sanction  the  continuance  of  the  payments,  and 
that  the  payments  from  that  time  were  made 
withonb  authority;  and  his  Lordship  made  a 
■decree  directing  an  inquiry  "  whether  the  whole  of 
the  net  income  of  the  plamtifF,  after  expenses  and 
repairs,  as  from  and  after  the  4th  March  1861,  the 
date  of  the  death  of  the  aaid  Michael  Faterson,  was, 
nnder  the  circumstances,  proper  to  be  allowed  for 
the  maintenance  and  education  of  the  plaintiff 
during  her  minority ;  and,  if  not,  to  inquire  how 
much  IB  proper  to  be  allowed,"  and,  if  it  should  be 
found  that  the  whole  of  such  net  income  was  not 
proper  to  be  allowed,  then  an  account  was  directed 
«f  income  of  the  plaintiff  come  to  the  hands  of 
Mark  Smith,  and  of  Capt  and  Mrs.  Weatherley 
after  the  4th  March  1861,  during  the  minority 
of  the  plaintiff. 

By  his  certificate,  dated  the  271^  May  1878,  the 
chief  clerk  certified  that  the  whole  of  the  net 
income  of  the  plaintiff,  from  and  after  the  4th 
March  1861,  was,  under  the  circomstanoeB,  proper 
to  be  allowed  for  her  maintentmce  and  education 
'dating  her  minority. 

The  plaintiff  made  an  affidavit  complaining  of 
the  way  in  which  she  had  been  treated  daring 
her  minority,  and  alleging  that  much  less  than 
the  whole  of  her  income  had  been  expended  on  her 
maintenanoe  and  edncation,  for  which  she  con- 
tended 802.  would  have  been  a  proper  allowance. 
On  the  other  hand,  evidence  was  addnoed  that 
Capt.  Weatherley  was  a  gentleman  of  good 
poaitioii,  though  of  small  means,  and  that  the 
plaintiS  had  always  been  treated  by  him  with 
great  kindness,  and  that  her  social  position  had 
been  Tery  much  improved  by  her  mother's 
DMuriage. 

The  plaintiff  took  oat  a  summons  to  vary  the 
-dtief  clerk's  certificate. 

Jessel,  M.B.,  after  stating  the  facts  of  the  case, 
aaid  .- — The  question  I  have  to  consider  is,  whether 
a  fair  allowance  was  made  to  the  mother  nnder  all 
the  circumstances,  and  whether  the  child  was 
fiurly  and  properly  maintained  and  educated.  It 
is  not  the  practice  of  the  court,  when  it  allows 
such  moderate  sums  as  1002.  or  2002.  a  year  to  a 
parent  or  relative,  to  inquire  too  minutely  into  the 
mode  in  which  the  sum  is  expended.  It  is  sup- 
posed that  the  person  who  takes  a  child  into  ms 
or  her  house  does  not  keep  separate  accounts  of 
every  item  of  rent  and  taxes,  of  every  bit  of  fiimi- 
tore  bought  for  the  nse  of  the  infant,  or  bought 
for  the  use  of  other  people,  and  of  the  number  of 
rides  in  the  carriage  the  in&nt  takes  as  com- 
pared with  the  other  members  of  the  household. 
That  is  not  the  way  the  court  looks  at  the  matter. 
What  the  court  does  is  to  allow  a  fair  sum  for  the 
maintenance  and  education  of  the  in6uit,  and  to 
see  that  the  infant  is  fairly  maintuned  and  edu- 


cated, having  regard  to  the  snm  allowed.     The 
court  frequently  allows  a   larger  sum   than  ia 
actually    required   for  the   maintenance  of    the 
infant  on  purpose.    For  instance,  it  may  be  that 
it  is  more  to  the  advantage  of  the  infant  to  pay  a 
larger  sum  in  order  to  induce  the  person  to  take  the 
infant.    I  will  give  an  illustration  of  that  by  men- 
tioning a  case  which  occarred  not  very  long  ago  in 
my  chambers.    There  was  a  young  lady  of  veiy 
large  fortune  who  had  attained  an  age  at  which  it 
was  desirable  to  introduce  her  into  society.     She 
had  neither  mother  nor  father.  It  was  represented 
to  me  that  a  lady  of  excellent  rank,  but  whose 
income  was  by  no  means  such  as  to  enable  her  to 
live  in  the  style  she  desired  to  do,  was  willing  to 
take  the  young  lady  and  introduce  her  into  society 
on  receiving  a  very  considerable  allowance.    On 
considering  it,  I  came  to  the '  conclusion  that  it 
was  a  very  desirable  arrangement  for  the  young 
lady,  and  I  made  this  allowance,  which  was  more 
than  was  required  for  the  infant,  the  balance  being 
expended  on  the  establishment,  which  would,  no 
doubt,  ultimately  tend  to  the  infant's    benefit, 
although  the  sum  expended  very  much  exceeded 
anything  which  was  the  actual  cost  of  the  infant's 
maintenance.    In  all  these  matters  we  look  to  the 
infant's  benefit.      It  constantly  happens  in  the 
case  of  relatives  that  they  would  be  willing  to  take 
the  infant  as  a  member  of  their  fiunily.    Nothing 
would  be  more  advantageous  for  an  orphan  girl, 
for  instance,  than  that  she  should  be  brought  np 
by  a  relative,  and  with  her  cousins  and  other 
relatives;  but  you  cannot  expect  that  a  person 
would  take  the  infant  for  the  bare  cost  of  her 
maintenance  and  education.    As  a  general  rule 
this  would  not  be  done ;  and  then  the  qnestioa 
arises,  how  much  is  it  worth  the  while  of  the 
guardian  to  pay,  having  regard  to  the  interoat 
of    the    infant,    over   and    above   the    cost    of 
maintenance,  to  induce  these  people  to  under- 
take the  charger     In  the  case  of  girls,  I  have 
been  often  willing  to  pay  a  very  conaideTable 
snm,  because  I  know  how  essential  it  is  for  their 
interest  that  they  should  have  around  them  the 
protection  of  members  of  their  own  family  of 
mature  age  who  have  an  interest  in  their  welfare, 
and  who  would  g^ard  them  from  the  numerous 
temptations  and  dangers  to  which  girls  between 
the  ages  of  sixteen  and  twenty-one  are  especially 
liable.    It  by  no  means  follows  that  it  was  not  a 
proper  thing,  and  not  the  best  thing  in  the  world, 
to  pay  to  the  stepfather  more  than  the  cost  of  the 
infant's  maintenance  and  edncation,  in  order  to 
procure  for  her  the  right  to  remain  in  his  house, 
and  to  visit  with  his  friends,  and  to  enjoy  the 
society  and  other  odvantcw^es  which  are  annexed 
to  such  a  position.      lihink  it  is  wrong  to  reckon 
up  exactly  the  number  of  shillings,  or  the  number 
of  pounds,  that  the  infant  costs.    Yon  must  look 
at  the  whole  of  the  oiroumstanoes  together,  and 
say  whether  the  allowance  made  was  not  a  fair 
allowance.      Looking    to    these    circumstances, 
having  regard  to  the  evidence  which  has  been 
adduced  ,and  not  saying  a  word  against  the  desire 
to  tell  the  truth  on  both  sides  (I  think  probably 
some  deduction  should  be  made  from  the  state- 
ments of   both  sides),  I  do  not  think  the  court 
would  have  hesitated  for  one  moment  in  granting 
this  allowance  of  1402.,  or  thereabouts,  for  the 
maintenanoe  of  the  young  lady  until  she  attained 
the  age  of  twenty-one.    I  think  it  not  only  not 
an  unfair  allowance,  but  a  fair  and  moderate 
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allowance.     Therefore  T  tbink   that   the   chief 
clerk's  certificate  moit  be  affirmed  with  costs. 
From  this  decision  the  plaintifE  appealed. 

WaUer,  Q.C.  and  Bunting  for  the  appellant. — 
On  the  death  of  one  of  the  trustees  the  order  for 
payment  to  the  mother  came  to  an  end.  [Cotton, 
L.J. — A  power  given  to  two  persons  comes  to  an 
end  hj  the  death  of  one;  but  this  is  a  positive 
direction  to  do  an  act  involving  no  exercise  of 
discretion.]  At  all  events,  the  order  for  payment 
oame  to  an  end  on  the  mother's  marriage.  A 
fresh  application  should  then  have  been  made  to 
the  court.  The  Master  of  the  Bolls  was  wrong  in 
treating  this  as  a  case  of  prospective  maintenance ; 
it  is  a  case  of  past  mamtenanoe,  and  Bruin  v. 
Knott  (1  Ph.  572)  applies.  That  case  shows  that 
in  allowing  past  mamtenance  the  court  cannot 
allow  more  than  has  been  actually  expended  for 
the  benefit  of  the  infant.  The  inquiry  leaves  the 
question  open  whether  the  whole  income  has  been 
expended  on  the  infant,  and  our  evidence  shows 
that  it  has  not^  that  she  was  maintained  and 
edncated  for  a  much  smaller  sum,  and  that  a 
large  portion  of  the  income  went  to  the  general 
enMnses  of  the  household  or  for  other  purposes 
which  did  not  benefit  tho  infant. 

Boxburgli,  Q.C.  and  Buatell  Bobetis,  for  the 
Barviving  trustee ; 

^  Ohitty,  Q.C.  and  Crosaley,  for  the  representa- 
tires  of  IJie  deceased  trustee  ;  and 

MaHen,  Q.C.  and  PhUlpotts,  for  the  mother, 
were  not  called  npon. 

BxeoALLiT,  L.J. — At  the  hearing  of  this  cause 
the  Master  of  the  Bolls  directed  an  inquiry 
whether  the  whole  of  the  income  as  from  the  4bh 
March  1861  was,  under  the  oinnunstances,  proper 
to  be  allowed  for  the  maintenance  and  education 
of  the  plaintiff.  This  inquiry  has  been  answered 
in  the  aflSrmatiTe,  the  certificate  has  been  con- 
firmed by  the  Master  of  the  Bolls,  and  I  entertain 
no  doubt  that  he  was  right  in  dismissing  an 
application  to  vary  it.  The  circumstances  of  the 
case  are  peculiar.  The  order  made  by  Stuart, 
Y.C.  in  1863  was  one  quite  in  accordance  with  the 
practice  of  the  court.  Where  the  mother  of  an 
infant  has  no  means  the  court  will  grant  her  an 
allowance  out  of  the  infant's  income  beyond  what 
would  be  the  expense  of  having  the  child  main- 
tained by  a  stranger,  it  being  considered  to  be  for 
the  benefit  of  the  child  that  it  should  reside  with 
the  mother,  and  that  the  allowance  should  be  of 
snob  an  amount  as  to  make  this  practicable.  The 
order  directed  that  the  whole  income  should  be 
allowed  for  the  plaintiff's  maintenance  and  educa- 
tion, and  directed  the  tmstees  to  pay  it  to  the 
mother  for  that  purpose  until  the  infant  attained 
twenty-one,  or  until  further  order.  One  trustee 
died  in  1861,  and  the  survivor  continued  to  make 
the  payments.  A  suggestion  has  been  made  that 
the  onler  ceased  on  the  death  of  one  of  the 
trnstees,  because  it  was  an  order  upon  the  two. 
It  is  not,  in  my  opinion,  necensary  to  decide  that 
question ;  for  if  a  surviving  trustee  goes  on  making 
^ymento  which  the  two  have  been  ordered  to 
make,  without  any  discretion  being  given  to  them, 
he  ought,  in  my  opinion,  to  be  mdemnified  in 
respecc  c^  the  payments  so  made  by  him.  A 
more  serious  question  is  whether  the  order  did 
not  cease  to  be  operative  npon  the  mother  marry- 
ing.   I  am  of  opinion  that  it  did,  and  that  the 


proper  course  would  have  been  for  the  surviving 
trustee,  or  the  next  friend,  to  bring  the  esse 
before  the  court.  We  must  then  consider  whst 
the  court  would  probably  have  done  if  the  matter 
had  been  brought  before  it.  The  court  had 
thought  it  right  during  the  child's  early  infancy 
to  allow  the  whole  income,  having  regud  to  its 
being  for  the  child's  benefit  to  live  with  the 
mother.  Suppose  the  mother  had  died,  and  t 
proposal  had  been  made  that  the  chQd  should  be 
placed  with  a  married  woman  whose  husband  was 
m  the  same  social  position  as  Captain  Weatherley, 
and  that  the  whole  income  should  be  allowed  for 
the  child's  maintenance  and  education.  T  think  the 
court  would  have  sanctioned  such  a  scheme  w 
being  for  the  infant's  benefit.  If  in  such  a  case 
the  court  would  have  allowed  the  whole  iDCome, 
would  it  not  have  done  so  in  the  case,  which 
happened,  of  the  mother  marrying  a  gentleman  of 
good  position  but  small  means  ?  The  advantaf^ 
the  infant  enjoyed  in  his  house,  where  it  is 
shown  that  she  was  treated  with  great  kindness 
and  brought  up  as  a  lady,  conid  not  have  been 
obtained  if  only  a  sum  sufficient  for  her  bare  main- 
tenance had  been  allowed.  I  collect  from  the  judg- 
ment of  the  Master  of  the  Rolls  that  this  was  his 
view  when  he  directed  the  inquiry  in  the  decree. 
We,  however,  have  now  only  to  deal  with  the 
answer  to  that  inquiry ;  we  cannot  consider 
whether  the  inquiry  is  in  the  proper  form,  as  there 
is  no  appeal  from  the  order  directing  it.  Bmin  v. 
Knott  (I  Ph.  572)  has  been  referred  to,  bat  I  am 
not  sure  that  it  is  applicable.  In  that  case  the 
mother  had  applied  money  for  the  child's  main- 
tenance without  anv  authority.  She  might  not  have 
expended  as  mncn  as  the  court,  if  applied  to, 
would  have  allowed,  and  if  she  bad  not  expended 
the  whole  there  was  no  reason  why  she  should  be 
allowed  the  whole.  Here  there  is  no  doubt  that 
the  whole  sum  was  expended,  for  it  is  not 
attempted  to  show  chat  the  mother  made  savings 
out  of  it.  We  must  proceed,  then,  on  the  footing 
that  the  whole  was  expended  in  keeping  up  the 
establishment  of  the  mother  and  stepfather,  of 
which  the  plaintiff  had  the  benefit.  Did  the  plain- 
tiff thus  receive  a  benefit  which  she  would  not 
have  had  if  confined  to  the  sum  necessary  to  be 
expended  directly  on  herself  P  It  appears  to  me 
that  she  clearly  did,  and  that  the  course  of  pro- 
ceeding adopted  was  to  her  advantage.  There  was 
an  irregularity  in  not  applying  for  directions  oa 
the  mother's  marriage,  but  I  think  that  the 
expenditure  was  such  as  the  court,  if  then  applied 
to,  would  have  sanctioned,  and  that  neither  the 
trustee  nor  the  persons  to  whom  he  paid  the 
income  can  be  held  to  be  subject  to  any  liability  in 
respect  of  it. 

Brett,  L.J. — ^The  inquiry  under  which  the 
certificate  before  us  was  made  was  directed  after 
the  whole  income  had  been  expended  without  the 
sanction  of  any  order  that  remained  in  force^  the 
order  having  become  inoperative  by  the  marriage 
of  the  mother,  and  it  is  therefore  an  inquirr  as  to 
past  maintenance.  It  appears  to  me,  whether 
Bruin  v.  Knott  {ubi  tup.)  soppcnts  that  view  or 
not,  that  there  must  be  a  great  difference  between 
the  cases  of  future  and  past  maintenance.  In  the 
first  case  there  cannot  be  any  inquiry  as  to  what 
has  been  expended,  but  only  as  to  what  ought  to 
be  allowed  to  be  expended.  In  the  second  case 
two  questions  arise  :  first,  what  would  the  court 
have  allowed?   and,  secondly,  what  amount  has 
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been  expended  P  The  conrt  cannot  allow  the 
tmstee  all  he  has  expended  if  he  has  expended 
more  than  it  wonld  have  sanctioned ;  and  it  cannot 
allow  him  as  mnch  as  it  would  have  sanctioned  if 
be  has  not  expended  so  much.  One  phrase  may 
comprise  both  or  only  one  of  these  qneetiona. 
"What  is  proper  to  be  allowed"  may  mean 
"What  do  I  now  jadge  that  the  oonrt  would  have 
aDowed  if  applied  to  at  the  time,"  or  "  What 
amount  ongbt  to  be  allowed  to  the  tmstee  in 
passing  his  aooonnts."  I  take  it  in  favour  of  the 
plaintiff  that  the  inquiry  in  the  decree  meant  what 
onght  now  to  be  allowed  so  as  to  include  the  two 
questions.  If  that  is  not  the  tmn  construction  of 
the  order,  the  plaintiff  is  driven  to  the  contention 
that  the  order  left  the  wrong  question  to  the  chief 
clerk,  which  contention  cannot  be  raised,  as  there 
is  no  appeal  from  the  decree.  But  I  take  it,  as  I 
have  said,  to  inclnde  the  two  questions.  Now,  on 
the  evidence,  it  is  clear  that  the  money  was  ex- 
pended. If  any  nf  it  had  been  applied  in  making 
vp  »  parse  for  the  mother,  the  case  wonld  have 
been  entirely  different;  but  it  is  clear  that  the 
whole  money  was  expended  either  in  the  main- 
tsnanoe  and  edacation  of  the  plaintiff,  or  in  keeping 
np  the  establishment  of  whi(m  she  had  the  benefit. 
It  is  nrf^  on  her  behalf  that  nothing  onght  to 
be  allowed  but  what  was  directly  expended  on 
herself.  That  is  not  the  right  way  of  looking  at 
the  case ;  we  most  consider  what  the  court  would 
have  allowed,  having  regard  to  the  advantage  of 
her  Irving  in  a  family  in  wis  position.  I  think  the 
teat  proposed  by  Bagoallay,  L.  J.  is  the  true  one. 
Wha^  wonld  the  conrt  nave  allowed  to  secure  to  the 
yonng  lady_  the  advantase  of  being  brought  op  in 
snch  a  &mily  as  this,  if  they  had  been  etrangers  ? 
And  I  cannot  doubt  that  the  court  would  have 
allowed  the  whole  income.  The  dedsion  of  the 
Ifaster  of  the  Bolls,  therefore,  appears  to  me 
dearly  right. 

CoTTOv,  L.J. — ^The  only  question  b<«fore  as  is, 
whether  a  right  answer  has  been  given  to  the 
inquiry.  If  tttat  inc^uiry  was  not  sudi  as  to  leave 
it  open  to  the  plaintiff  to  raise  some  of  the  ques- 
tiona  which  have  been  argued,  we  cannot  alter  it. 
I  give  no  opinion  whether  the  case  of  Bruin  v. 
Knott  is  applicable.  The  tmstee  in  the  present 
ease  paid  the  income  of  the  plaintiff's  property  to 
the  mother,  under  the  mistaken  idea  that  tne  order 
which  had  been  made  authorised  such  payment, 
which,  after  the  marriage  of  the  mother,  was  not 
the  case.  I  give  no  opinion  whether  the  inquiry 
directed  by  uie  Master  of  the  Bolls  was  in  su&- 
stance  the  same  as  that  of  the  Vice-Chancellor  in 
Bruin  v.  Knott,  or  was  to  the  same  effect  as  that 
of  the  Lord  Chancdlor.  I  will  assume  that  it  was 
of  the  latter  character.  The  money  was  expended 
for  the  purposes  of  the  estabUshment  of  which 
the  plaintiff  had  the  benefit.  If  the  mother  had 
made  a  parse  out  of  it,  very  different  considera- 
tions wonld  have  arisen.  It  is  clearly  shown 
that  the  plaintiff  was  educated  properly  and 
brought  up  as  a  lady,  in  a  way  much  superior  to 
what  was  to  be  expected  from  the  circumstances 
of  her  father,  and  the  amount  of  her  property. 
Then,  adopting  the  principle  of  Bruin  v.  Knott, 
we  have  the  qneetion,  was  this  money  expended  for 
the  benefit  of^  the  infant^  and  was  it  properly  so 
expended  P  I  am  of  opinion  that  botn  questions 
mast  be  answered  in  the  a£Brmative,  and  that  the 
deoiaion  of  the  Master  of  the  Bolls  is  right. 
Having  regard  to  the  oircnmstanoes,  I  think  the 


income  was  expended  in  a  way  which  the  court 

wonld  have  sanctioned  if  an  application  had  been 

made  at  the  time  of  the  mother's  second  marriage. 

Appeal  aeeordingly  ditmigsed  vriih  eotti,  liberty 

being  given  to  apply  <U  the  BoUsfor  paymeri 

out  of  the  estate  of  tnch  eoits  at  oouuL  not 

be  recovered  from  the  next  friend. 

Solicitors:  /.  W.  Eiekin;  B.  W.  Btuby  ;  8mi&h 

Fatodon,  and  Jjow. 

HIGH    COURT   OF  JUSTICE. 

CHANOEBY    DIVISION. 
Friday,  Beo.  6, 1878. 
(Before  Jbssel,  3£.B.) 
Be  Sfubwat's  Settled  Estates,  (a) 
Settled  eetatea—SetOed  Estates  Act  1877— PeliHon 
for  sale  of  settled  estate  togethar  with  estate  to 
tchidi,  the  testator  vms  absolutely  mUiiled— Oppo- 
sition of  contingent  remcundtrman. 
Where  in  the  opinion  of  the  eourt  it  toovild  be  more 
advantageoxu  to  sM  a    settled  estate   together 
tBith  property  of  the  testator  to  which  he  teas 
aisolutely  entitled  as  one  estate,  the  interest  of  a 
person  opposing  who  was  interested  only  in  the 
event  of  four  children  aU  dying  under  the  age  of 
twenty-one  years  urithout  having  issue  Uvinp  at 
^eir  deatli,  held  to  be  too  remote  for  eonstder- 
ation. 
Fbtitiov. 

John  Furlevant  Sporway,  who  died  on  the  14th 
Aug.  1877,  by  his  will  dated  12th  Aug.  1877, 
devised  all  his  real  estate  to  the  petitioners  npon 
trast  for  sale. 

He  left  four  children  him  surviving,  vis,  three 
boys  and  a  girl,  the  eldest,  a  boy,  being  twelve 
years  old  and  the  youngest  two.  The  testator 
was  at  his  death  seised  iu  fee  of  real  estate, 
and  had  a  d^easible  interest  in  other  real  esttte 
called  the  Spring  Gtin  estate  mndsr  the  will  of  his 
mother,  who,  by  her  will,  in  exercise  of  a  power  of 
appointment,  devised  the  said  estate  (subject  to 
the  life  interest  of  her  husband)  to  the  nse  of  her 
son,  the  said  J.  P.  Spurway ,  in  fee,  bat  if  he  shonld 
die  without  leaving  any  lawful  issue  either  imme- 
diate or  remote  living  at  bis  decease,  or  having 
any  such  issue,  if  snch  issue  should  all  die  under 
the  age  of  twenty-one  years,  and  no  one  of  them 
sbeuld  have  any  lawful  issue  living  at  his  or  her 
decease,  then  to  the  uses  therein  declared  in 
favour  of  hor  son  William  Henry  Spurway,  with 
remainder  in  certain  events  to  the  uses  therein 
declared  in  fitvour  of  his  son  Edward  Spurway 
in  fee. 

The  Spring  Gun  estate  consisted  of  a  large 
house  and  alwut  165  aores  of  land.  The  other 
real  estate  of  the  said  J.  F.  Sporway  consisted  of 
about  300  acres  adjoining  or  intermingled  with 
the  Spring  Gun  estate.  In  some  places  J.  P. 
Spurway  had  caused  the  hedges  separating  the 
Spring  Gun  estate  from  his  cAher  real  estate,  so 
thaib  the  fields  belonging  to  the  one  were 
thrown  into  one  with  the  fields  belongug  to  the 
other. 

The  petition  was  presented  under  the  Settled 
Estates  Act  1877,  and  asked  that  the  Spring 
Gun  estate  and  the  other  real  estate  of  the 
testator  should  be  sold  together,  on  the  ground 
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that  a  greater  price  would  be  thna  obtAined  than  if 
they  were  sold  separately,  and  that  snch  a  sale 
woald  be  to  the  advantaf^,  not  only  of  those  who 
were  interested  in  the  will  of  John  FurleTant 
Sparway,  but  also  of  idl  who  were  interested  in 
the  Spring  Gun  estate.  It  was  also  prayed  that 
«B  apportionment  should  be  made  of  the  purcbase 
money. 

The  petition  was  served  on  William  Henry 
Bpnrway  and  Edward  Spurway. 

Evidence  was  adduced  on  behalf  of  the  petitioners 
to  show  that  the  value  of  the  estate  would  be 
depreciated  if  it  were  sold  separately,  and  con- 
trary evidence  was  given  on  behalf  of  the  respon- 
dent W.  H.  Spurway. 

Daoey,  Q.O.  and  WhUtJumte  for  the  petition. 

Ohit^  Q.C.  and  Bryden  for  the  respondent, 
W.  H.  Spurway. — The  respondent  has  an  interest 
in  the  Spring  Gun  estate  to  justify  his  opposition, 
as  it  may  devolve  on  him  in  case  hia  brother's 
children  should  die  under  twenty-one  without 
iasue,  which  is  not  too  remote  a  contingency.  It 
is  the  case  of  a  mansion  bouse  which  was  occupied 
by  the  testator,  and  has  been  a  long  time  in  the 
family: 

SmpttrU  Taylor,  L.  Bep.  1  Ch.  IKv.  426. 

Skmner  for  the  other  respondents. 

Jbsssl,  M.B.— The  f;round  upon  which  I  decide 
this  petition  is  very  simple ;  it  is,  that  though  the 
respondent  might  have  had  something  to  say  if 
be  Bad  had  sufficient  interest,  his  interest  is  so 
slight  that  I  may  safely  and  propwrly  disregard 
it.  According  to  the  view  of  the  petitioners,  and 
also  according  to  my  own  view,  it  is  more  advan- 
tageous to  sell  the  two  properties  together  than 
to  sell  either  of  them  alone ;  and  therefore  I  ought 
to  direct  a  sale,  as  requested  by  the  petitioners,  of 
the  whole  as  an  entire  estate.  If  the  properties 
are  sold  separately,  yon  have  a  large  house  or 
mansion,  with  only  165  acres  of  land.  The  testator 
occnpied  with  that  165  acres  350  acres  more,  in 
all  nearly  500  acres.  If  I  sell  a  good  bouse  or 
mansion  with  nearly  500  acres  of  land,  I  sell  a 
very  eligible  residential  property.  If  I  sell  such 
a  house — the  larger  it  is  the  worse  for  this  purpose 
—with  only  165  acres,  and  sell  away  the  other 
land,  it  appears  to  me  that  I  am  not  so  likely  to 
obtain  an  advantageous  price.  In  my  opinion  it 
is  very  beneficial  to  the  owners  of  the  fee  simple 
to  self  the  two  estates  together.  Of  course  I  can 
arrange  an  apportionment  of  the  price  by  a 
reference  to  chambers.  This  ia  aaid  to  be  a  family 
mansion,  but  it  is  not  really  so.  The  whole  pro- 
perty, consisting  of  the  house  and  the  165 
acres,  were  only  purchased  in  1846,  and  it 
is  not  entitled  to  the  name  of  a  family 
mansion  in  the  sense  in  which  there  is 
uiything  in  the  nature  of  a  pretium  affec- 
iioni$.  It  is  in  fact  nothing  more  than  a  re- 
siduum which  one  or  two  members  of  the  family 
want.  The  next  objection  is  that  the  contingent 
remainderman  says  ne  should  like  to  keep  it.  In 
a  proper  case  his  views  ought  to  be  attended  to ; 
but  in  mj  opinion  this  is  not  a  proper  case.  His 
interest  is  too  remote  for  his  views  to  be  regarded 
to  the  detriment  of  the  petitioners,  whose  interest 
in  the  property  is  a  substantial  one.  How  doea 
the  matter  stand?  The  estate  in  question  be- 
longed to  a  tastator  in  fee,  subject  to  a  gift  over 
ia  case  of  bis  dying  without  leaving  issue  at  his 


death,  which  has  not  happened,  or  leaving  such 
issue,  if  they  should  all  die  under  twenty-one,  and 
none  of  tbom  should  leave  lawful  issue  living  at 
his  or  her  death.  What  is  the  stato  of  the  family? 
He  has  left  four  children — three  boys  and  a  girl; 
the  eldest  twelve  years  old,  the  youngest  two.  It 
is  a  shocking  thing  to  contemplate  that  all  these 
children  should  die  under  twenty-one  years  of  age; 
besides  there  is  the  possibility  of  the  girl's  mar^ 
rying,  and  dying  under  twenty-one  leaving  a  child. 
It  is,  of  course,  not  impossible  that  this  contin- 
gency should  happen,  but  it  is  very  remote,  far 
too  remote,  in  my  opinion,  for  me  to  consider  the 
intoreste  of  the  contingent  remainderman.  I  had 
a  similar  case  before  me  some  time  ago ;  a  case  of 
strict  settlement.  In  my  opinion,  there  is  no 
difference  between  this  case  and  a  case  of  strict 
aettl«nent.  The  chance  of  the  remainderman's 
getting  possession  is  exactly  (he  same.  In  that 
case  there  were  four  tenants  for  life,  with  re- 
mainder to  their  children  in  tail,  and  in  default  of 
issue,  over.  The  position  of  the  remainderman 
in  that  case  woula  certainly  not  be  better  than 
in  this  case.  There  is,  in  my  opinion,  no  sub- 
stantial distinction.  It  mdces  no  difference 
whether  the  gift  is  on  the  dropping  of  four  lives 
without  issue  living  at  their  death,  or  on  the 
dropping  of  four  lives  with  failure  of  issue.  This 
respondent,  therefore,  is  strictly  in  remainder. 
That  being  so,  I  may  safely  and  properly  disre- 
mrd  hia  interest,  and  mi^e  the  order  as  asked. 
The  question  of  apportionment  will  go  to  chambers, 
and  tbe  respondent  will  have  liberty  to  attend  in 
chambers;  the  apportioned  price  of  the  settled 
money  wiU  be  paid  into  court. 

Solicitors:    Bobituon,    Pntton,    and     StWM; 
Kingsford,  Dsrmon,  and  Kingsfitrd. 


Baiurday,  Jan.  25. 
(Before  Jessisl,  M.B.) 
Beiwei  v.  B£vmi.(a) 

Parent  and  ekUd — Widowed  mother — AdvaneemmU 
— Loan  or  gift. 

There  i»  no  eueh  legal  preeumption  thai  money 
advanced  by  a  widowed  mother  to  her  child  m 
intended  a$  a  gift  and  not  ae  a  loan  as  there  it 
in  the  ease  qf  a  father ;  at  there  ie  no  such  legal 
obligation  upon  her  to  maintain  and  provide  far 
her  children.  The  gueetion  is  one  of  evidence  in 
each  case. 

Where  a  widowed  mother  mortgaged  her  jointure 
and  MMured  her  life  in  order  to  make  an  advance  to 
her  son,  and  the  son  paid  the  interest  on  the  sum 
borrowed,  and  the  premiums  on  the  policy : 

Held,  that  a  loan  was  intended  and  not  a  gift. 

Sayre  o.  Hughes  (18  L.  T.  Bep.  N.  8.  347 ;  L.Bep. 
5  Eq.  376)  eo7uidered. 

This  was  an  adjourned  summons  taken  out  in  an- 
action  for  the  administration  of  the  estate  of 
Philip  Bennet  by  his  mother  Ann  Bennet,  by  which 
she  claimed  to  be  n  creditor  of  the  estate  in  the 
sum  of  3000J.  which  she  alleged  she  had  advanced 
to  her  son  without  security.  Tbe  advance  was- 
not  denied,  but  it  Was  alleged  that  it  was  by  way 
of  gift,  not  loan. 

By  her  affidavit  Mrs.  Bennet  stated  that,  after 
the  death  of  her  husband  in  1866,  it  was  {bond. 
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veceaeary  to  raise  monev  for  the  discharge  of 
certain  of  his  liabilities.  The  amonnt  was  so  large 
that  the  interest  upon  it  would  materially  have 
-diminished  the  son's  income,  which  was  derived 
from  a  settled  estate  upon  which  the  snm  was 
■tiuarged.  Under  her  marriage  settlement  she  was 
entitled  to  a  jointure  of  1000!.  a  year,  and  she  con- 
sented to  have  the  jointnre  reduced  to  600Z.  and  to 
oocnpy  the  honse,  and  have  the  use  of  the  furni- 
ture in  consideration  of  the  remaining  400i. 

In  1868  the  son  desired  to  raise  ^)00L,  and  to 
enable  him  to  do  so  Mrs.  Bennet  insured  her  life 
-for  that  sum,  and  mortgaged  the  policy  and  her 
.jointure  to  the  insurance  ofBce,  the  son  under- 
taking to  keep  down  the  interest  and  to  pay  the 
premiums.  The  whole  30002.  was  paid  to  tne  son, 
and  he  paid  interest  and  premiums,  bis  mother 
continuing  to  reside  in  the  house  and  to  receive 
her  jointure  of  6002.  a  year.  The  son  was  married, 
and  kept  a  separate  establishment.  He  died  in 
July  1875,  insolvent,  and  since  his  death  Mrs. 
Bennet  paid  the  interest  of  the  loan  and  the 
premiums.  She  now  claimed  to  be  a  creditor  of 
her  son's  estate  for  30002.  with  interest  at  5  per 
•cent. 

Herbert  Lake  for  the  summons. — This  is  a  clear 
case  of  loan,  and  not  of  gift.  The  doctrine  of 
advancement  does  not  apply  as  between  mother 
and  child,  but  is  confined  to  the  case  of  a  father. 

JT.  A.  Giffard,  for  a  creditor,  who  had  obtained 
conduct  of  the  proceedings. — The  doctrine  of 
advancement  applies  to  n  widowed  mother  as 
mnch  as  to  a  father : 

Lewin  on  Trusts,  6th  edit.,  p.  158 ; 
Sayre  v.  Hughet,  18  L.  T.  Bep.  N.  S.  347 ;  L.  Bep. 
5  Eq.  876. 

JsssiL*  M.B. — The  first  question  is,  what  is  the 
law  upon  the  subject  F  for  I  mast  confess  to  being 
embarrassed  by  the  authorities.  The  doctrine  of 
e<inity  is,  when  one  person  standi  in  such  a  rela- 
tion to  another  that  there  is  a  moral  obligation  on 
the  one  to  provide  for  the  other,  and  there  is  an 
investment  by  the  one  in  the  name  of  the  other,  or 
in  their  joint  names,  of  an  amount  to  constitute 
something  like  a  provision  for  that  other,  a  pre- 
snmption  arises  of  an  intention  to  discharge  that 
obligation.  The  presumption  of  gift  arises  from 
the  moral  obligation  to  give.  This  principle 
reconciles  all  the  cases  upon  the  subject  but  one ; 
and  it  is  well  established  that  a  person,  not  the 
father  of  a  child,  may  put  himself  in  loco  parentis, 
and  80  incur  the  obligation  as  if  he  was  the  father. 
But  what  does  the  term  in  loco  parentis  mean  ? 
I  cannot  do  better  than  apply  the  definition  of 
Lord  Eldon  in  Ex  parte  Pye  (18  Ves.  140),  referred 
to  and  approved  by  Lord  Cottenham  in  Powyt  v. 
iian^UM  (3  My.  &  Cr.  359).  Lord  Etdon  says,  it 
is  a  person  "  meaning  to  put  himself  in  loeo 
^parentis — in  the  situation  of  the  person  described 
as  the  lawfid  father  of  the  chud."  Upon  this 
Lord  Cottenham  observes :  "  But  this  definition 
must,  I  conceive,  bo  considered  as  applicable  to 
those  parental  ofiSces  and  duties  to  which  the 
subject  in  question  has  reference — viz.,  to  the 
office  and  duty  of  the  parent  to  make  provision 
for  the  child;  the  oflSce  and  duties  of  a  parent 
are  infinitely  various,  some  having  no  connection 
whatever  with  making  a  provision  for  a  child,  and 
it  would  be  most  illogical,  from  the  mere  exercise 
•of  any  such  offices  or  duties  by  one  not  the  father, 
■to  infer  an  intention  of  such  person  to  assume  also 


the  duty  of  providing  for  the  child."  So  that  a 
person  in  loeo  parentis  means  a  person  taking 
upon  himself  the  duty  of  a  father  in  making  a 
provision  for  his  child.  It  is  dear,  therefore,  that 
the  presumption  arises  from  the  obligation,  and 
the  doctrine  can  have  reference  only  to  the 
father's  obligation  to  provide  for  his  child  and  to 
nothing  elsa  There  is  no  necessity  to  prove  the 
father's  obligation,  for  that  arises  from  his  being 
the  father.  In  the  case  of  the  father  yon  have 
only  to  prove  that  he  is  the  &ther;  in  the 
ease,  however,  of  a  person  in  loco  parentis 
yon  must  show  that  he  took  the  obliga- 
tion on  himself.  But  in  oar  law  there  is 
no  moral  or  legal  obligation — I  cannot  expresfi  it 
more  shortly — on  the  mother  to  provide  for  her 
child.  A  comt  of  equity  recognises  none  sncb. 
From  HoU  t.  Frederick  (2  P.  Wms.  367)  down- 
wards  it  has  been  held  that  no  such  obligation 
exists,  and  therefore,  when  a  mother  makes  an 
advance  to  her  child,  that  does  not  in  itself  afford 
a  presumption  that  a  gift  was  intended,  because 
equity  does  not  presume  an  obligation  to  make 
the  gift.  But  there  is  a  decision  of  Stuart,  V.O., 
the  other  way,  Sayre  v.  Hughes  (tibi  sup.)  decided 
in  1868,  althongh  there  was  a  prior  decision  of 
the  Court  of  Appeal  in.  Be  De  Visme  (2  De  G.  J. 
A  S.  17),  in  which  the  law  is  assumed  to  be  as  I 
have  stated  it.  The  latter  was  the  case  of  a 
married  woman  living^  apart  from  her  husband. 
Whilst  BO  living  she  mvested  the  savings  of  her 
separate  esteto  in  the  joint  names  of  her  son 
and  daughter.  She  died,  having  appointed  her 
daughter  executrix.  The  son  became  a  Innatio, 
and  the  daughter  presented  a  petition  for  the 
transfer  to  her  of  the  whole  fund  as  executrix. 
°  The  petition  was  unopposed,  and  the  counsel  fiir 
the  petitioner  said  this  :  "  In  JBe  OoUinson  (3  De 
G.  M.  <fc  G.  409),  where  a  father  had  made  in- 
vestmente  in  the  name  of  his  son.  Lord  Gnm- 
worth,  though  he  held  them  not  to  be  intended  as 
an  advancement,  declined  to  act  upon  that  view 
without  a  bill  being^  filed.  I  submit,  however, 
that  such  a  ooorse  is  not  necessary  here,  there 
being  no  presumption  that  a  purchase  by  a  mother 
in  the  name  of  a  child  is  intended  for  an  advance- 
ment, though  such  a  presumption  does  arise  when 
the  purchase  is  made  by  a  father."  Upon  that 
their  Lordships  made  the  order ;  that  is,  they 
made  it  on  the  ground  that  the  presumption  did 
not  exist  in  the  case  ot  a  mother,  and  therefore 
no  suit  was  necessary  to  inqnire  whether  such  a 
presumption  oonld  bs  rdi>atted.  That  decision 
was  in  1863.  In  Sayre  v.  Hughs*  {uM  sup.)  Stuart, 
Y.O.,  says  this :  "  It  has  bean  argued  that  a 
mother  is  not  a  person  bound  to  make  an  advance- 
ment to  her  child,  and  that  a  widowed  mother  ia 
not  a  person  stending  in  such  a  relation  to  her 
child  as  to  raise  a  presumption  that  in  a  trans- 
action of  this  kind  a  benefit  was  intended  for  the 
child.  But  the  case  of  a  stranger  who  stands 
im,  loeo  parentis  seems  not  so  strong  as  that 
of  a  mother."  That  is  not  the  question; 
there  is  no  rule  upon  the  point  of  strengrth.  The 
question  is  one  of  equitable  obligation.  Then  the 
V ice-Chanoellor  goes  on :  "In  the  case  of  £e De 
Visme  (vibi  swp.)  it  was  said  that  a  mother  does  not 
stand  in  such  a  relationship  to  a  child  as  to  raise  a 
presumption  of  benefit  for  the  child.  The  ques- 
tion in  that  case  arose  on  a  petition  in  lunacy,  and 
it  seems  to  have  been  taken  for  granted  that  no 
presumption  of   benefit  arises  in  the  case  of  a 
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mother.  Bnt  matenud  a£Eection,  as  a  motire  of 
bounty,  is  perhaps  the  Btrongest  of  all,  althoa^b 
the  doty  is  not  bo  strong  as  in  the  case  of  a  father, 
masmnch  as  it  is  the  daty  of  a  father  to  advance 
his  child.  That,  however,  is  a  moral  obligation 
and  not  a  legal  one."  That  is  not  quite  ri^ht ;  it  is 
s  moral  obligation  known  to  oonrta  of  equity.  The 
Gonrt  of  Appeal  only  decided  that  there  was  no 
such  obligation  on  a  mother's  part  as  the  court 
could  take  notioe  of.  The  Vioe-Chanoellor's  argu- 
ment then  falls  to  the  ground ;  the  only  question 
is  whether  the  presumption  is  a  presumption  of 
law.  I  may  say  that  I  should  have  had  no  hesitation 
in  deciding  aayre  t.  Hughes  in  the  same  way 
aa  the  Yioe-Chaiicellor  did  upon  the  evidence,  but 
not  irrespectively  of  the  evidence.  We  arrive, 
then,  at  this  conclusion,  that  in  the  case  of  a 
widowed  mother  it  is  easier  to  prove  a  gift  than 
in  the  case  of  a  straoKer.  In  such  a  case  very 
little  evidence  is  wanted  beyond  relationship.  In 
the  present  case  there  is  strong  evidence  that  a 
loan  and  nothing  else  was  intended.  The  oiroum- 
stances  stated  shortly  are  these :  A  widowed 
mother  has  a  jointure  ai  10002.  a  year.  She  made 
an  anaogement  with  her  son,  who  was  entitled  to 
the  income  of  the  estate  on  which  the  jointure  was 
charged,  to  accept  a  reduced  jointure  of  6001.  a  year, 
in  return  for  which  she  was  to  have  the  use  of  the 
house  rent  free.  The  son,  being  in  difSaulties, 
wanted  800Z.  Not  being  able  to  get  it  on  his  own 
secority,  he  applied  to  sn  insurance  company, 
which  agreed  to  lend  it  on  a  mortgage  of  his 
mother's  jointure,  and  a  policy  on  her  life.  The 
money  was  paid  to  the  son,  wno  himself  paid  the 

Sreminms  and  the  interest  on  30002.  during  his 
fe.  Unfortunately  for  the  mother,  the  son  died 
in  her  lifetime  insolvent,  upon  which  the  inaaranoe 
o£Eice  called  upon  her  to  pay  the  premiums,  and 
she  claims  to  prove  agamst  her  son's  estate  for 
80002.  This  is  certainly  as  little  Uke  a  gift  as  pos- 
sible. The  mother's  obgect  was  to  provide  for  the 
repayment  of  the  money  which  was  borrowed  for 
the  son's  benefit,  and  it  was  no  doubt  anticipated 
that  the  obligation  would  be  discharged  upon  the 
Terr  probable  event  of  the  mother's  death  in  the 
■on  a  liibtime,  when  th^  company  would  pay  the 
monev  in  the  usual  way.  This  transaction,  there- 
fore, has  every  characteristio  of  a  loan,  and  not  of 
a  gift,  and  I  cannot  accept  the  argument  that  it 
waa  a  gift,  and  the  mother  is  entitled  to  prove  for 
the  30002.  against  the  son's  estate.  Aa  to  the  un- 
paid interest  at  5  per  cent,  as  fixed  by  the  mort- 
gage deed,  there  is  sufficient  evidence  of  a  contract 
to  pay  6  per  cent,  and  the  mother  is  entitled  to 
prove  for  interest  at  that  rate. 

Solicitors :  Lake,  Beaumont,  and  Lake ;  W.  and 
A.RankenFord. 


Satwrday,  Jan.  2S. 

(Before  Jxbssl,  M.B.) 

Be  Thx   Globi   Naw  Patbni  Ibon  aso  Sieei, 
OoMFANT  (Limitkd).  (a) 

Company  —  Direeior  —  Truet  —  Mortgage  deed  — 
Debeniuree — Companiet  Act  1862,  «.  43. 

A  deed  was  esteeuied  in  favour  of  trustees  who  were 
not  directors  of  a  company,  charging  all  the  pro- 
perty of  the  company  in  favour  of  the  holders  of 
debentures  issued  thereunder. 

(a)  Beportod  I7  J.  K  Tbokhwi,  Eiiq.,  Buristaxit-I«w. 


The  trustees  were  not  directors;  but  eertaia  directors 
lield  debenturu. 

The  liquidators  asked  that  the  debentures  hdd  hy 
directors  should,  under  sect.  4S  of  the  Companies 
Aet  1862,  which  imposes  a  penaUy  on  the  officer 
of  a  company  who  omits  to  register  a  mortgage 
or  charge  on  the  company's  proper^,  he  declared 
void,  and  the  money  secured  thereby  disiribiUed 
among  the  general  creditors. 

Held,  that  the  debentures  created  no  charge  on  the 
company's  assets,  but  derived  force  simply  from 
the  mortgage  deed;  t^at  there  was  nothing  to 
show  (hat  the  directors  "  knowingly  amd  wUfuUy 
authorised  or  permitted  "  the  omission  to  registsr; 
and  <Aa(  there  was  nothing  in  (/te  Aet  and 
nothing  in  the  general  prineipUe  of  equity  to 
deprive  these  directors  of  their  charge. 

It  is  the  function  of  equity  to  relieoefrom  penalties 
and  not  to  inflict  others  in  addition  to  those  im- 
posed by  an  Act  of  Parliament. 

Re  Wynn  Hall  Company  (23  L.  T.  Rep.  N.  8. 
348;  L.  Rep.  10  Eq.  515;  Ex  parte  Yalpy  and 
Chaplin.  26  L.  T.  Bep.  N.S.2SSi;  L.  Rep.  7  Gh. 
289) ;  Be  Native  Iron  Ore  Company  (34  L.  T. 
Rep.  N.  S.  777;  L.  Rep.  2  Ch.  Dio.  SiS),  dis- 
cussed, and  held  not  to  apj^. 

AlMOnSNES   BUKUONB. 

A  large  number  of  debentures  were  issued  by 
the  company  and  secured  by  a  deed  mortgaging; 
all  tue  property  of  the  company  to  trustees  for 
the  debenture- holders ;  some  of  these  iruHtees 
were  directors  of  the  company;  but  some  of  the 
directors  were  debenture-holders,  and  the  liqui- 
dator sought  to  avoid  these  debentures  under  the 
43rd  section  of  the  Companies'  Act  1862,  on  the 
ground  that  neither  the  debentures  nor  the  mort- 
gage deed  had  been  registered  pursuant  to  that 
section. 

The  trustees  had  realised  the  property  secured 
by  the  deed  and  debentures,  ana  the  liquidator 
asked  that  the  amount  realised  should  be  paid 
over  to  him  as  assets  to  be  distributed  among  the 
general  creditors  of  the  company. 

Romer  (Chitty,  Q.C.  with  him)  for  the  liquidator. 
— Each  debenture  ought  to  have  been  registered. 
The  Act  requires  that  the  "  names  of  the  mort- 
gagees or  persons  entitled  to  such  charge  "  should 
be  entered  on  the  register;  and  these  directors 
are  obviously  entitled  to  the  charge  created  by  the 
debentures  which  they  held,  although  the  com- 
patty's  property  is  mortgaged  by  the  trust  deed. 
It  is  true  that  non-registration  does  not  in  itself 
avoid  the  cbarg^e,  as  that  would  involve  iajustioe 
to  persons  advancing  money  who  had  no  means  of 
seemg  that  the  registration  was  effected.  But  it 
is  inequitable  that  directors  or  other  officers  of  a 
oompany  should  have  the  benefit  of  a  concealed 
chai^  which  it  is  their  duty  to  register,  to  the 
detnment  of  the  general  creditors.  No  doubt 
there  is  a  penalty  on  the  offioers  of  the  company 
for  not  registenng,  and  as  a  general  rule  wben  a 
penalty  is  fixed,  no  other  loss  or  damage  is  to  ba 
inflicted.  But  the  penalty  applies  when  cbargen 
in  favour  of  third  parties  are  created,  and  aa 
officer  of  the  company  is  not  to  be  allowed  to 
neglect  his  duty  at  the  pnce  of  pacing  the  penalty. 
If  he  had  a  charge  in  his  &vonr,  it  mi|;ht  be  wall 
worth  his  whUe  to  pay  the  penalty  if  he  could 
keep  his  oharg^.    The  question  is  amply  covered 

by  authority.    See 
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BtWgim  BaU  Conwany, 


^      ..        L.  T.  Eep.N.  8.348; 

L.  &ep.  10  £q.  5lf ; 
SmparU  Falpy  and  ChapUn,  26  L.  T.  B«p.  N.  S. 

228;  LBep.  7C11.288; 
itf  lfa(«M  Ir<m  Or*  Compimy,  81  L.  T.  Bep.  N.  S. 

777;  L.  Bep.  2  Ch.  JAr.  315. 

Dacy,  Q.G.  and  Sodwell,  for  the  director  de- 
bentare  hcudera,  were  not  called  npon. 

JxsBZL,  M.S. — I  have  no  reasen  to  complain  of 

the  mode  in  frhich  this  case  has  been  argned  by 

Mr.  Bomer.     He  is  perfectly  well  aware  of  my 

view  of  the  decisions  of  the  appeal  court  on  this 

sabjeet ;  and  he  is  perfectly  well  aware,  as  I  haye 

■Irwdy  said  in  the  case  of  the  Borough  of  Hackney 

Newtpaper    Company,    that    they    are    decisions 

which  I  probably  shonld  not  myself  have  made  if 

the  deoisiona  had  rested  with  me.   It  by  no  means 

follows  fhim  that,  that  the  decisions  are  wron;;,  or 

that  I  shonld  not  have  been  wronj;  in  not  having 

made  them.    It  only  means  that,  so  &r  as  I  can 

gather  the  meaning  or  opinions  of  the  judges  who 

g»Te  thoae  dedsionB,  I  do  not  concur  with  them  in 

opinion.    That  would  not  at  all  make  me  the  less 

bonnd  to  follow  the  deoisionB  if  I  ooald  extract  a 

prindple  from  them.    I  take  it  to  be  the  duty  of 

erery  judge  of  flrst  instance,  to  implicitly  follow 

the  decisions  of  a  court  of  superior  rank,  and 

that  mean*  this :  if  a  principle  is  laid  down,  he  is 

to  follow  oat  that  principle  to  its  full  extent.    If 

he  cannot  ascertain  any  principle  at  all,  then  of 

oonne  he  must  follow  the  case  when  it  directly 

applies,  but  be  is  not  bonnd  to  follow  the  dictom 

a  any  one  of  the  jndges,  but  merely  the  decision ; 

and  tiy  to  appl^  his  mind  to  find  ont  the  reason 

for    the    dedsion,    and    discover    a    principle. 

Beyond  that  be  is  not  bonnd  to  follow  them  at 

alL    That  becomes  all  the  more  important  when 

he  thinks  there  is  an  Act  of  Parliament  quite 

jdain  and  quite  clear,  the  provisions  of  which  have 

not  been  followed  by  the  court  whose  decision  he 

is  asked  to  follow.    He  must  then  be  satisfied 

ather  that  there  is  some  equtable  principle,  or 

that  the  court  has  applied  its  mind  to  the  con- 

■traction  of   the  Act,  and  has   put   upon   the 

section  some  constmcticn  which,  of  course,  he 

would  then  be  bonnd  to  adopt ;  but  when  he  can 

find  neither — when  he  can  find  neither  a  general 

principle  of  equity  laid  down,  nor  any  evidence 

that  the  court  above  has  construed  the  Act  of 

Pttliament,  he  must  do  his  best  to  find  oat  the 

meaning  of  the  Act  of  Parliament  for  himself. 

The  case  before  me  is  a  simple  one.    A  mortgage 

is  made  by  a  company  to  secure  a  loan.    That  loan 

is  not  to  be  raised  from  one  person,  bat  a  good 

many;  and  therefore  the  mortgage  is  made  to 

two  persons  as  trnstees  for  the  lenders  to  secure 

the  payment  of   certain   documents  which   are 

o*llea  debentares,  in  the  hands  of  the  bankers. 

Ttun  were  a  great  many  debentures.  The  trnstees 

of  the  deed  were  not  o£5oers  or  directors  of  the 

nxupanv,  bnt  some  of  the  lenders  were ;  at  least 

me  of  tnem  was  a  director  of  the  company,  and  in 

nis  ease  I  am  called  upon  to  decide.    A  debenture 

was  issniid  to  him  in  the  form  specified  in  the 

deed  which,  as  I  read  it,  is  not  a  mortgage  or 

OMrgB  on   the   property  of    the    company.     It 

■tetcs  a  lean,  contams  a  promise  to  repay,  and 

then  Btatea  that  the  sum  in  question  is  part  of 

t^snm  secured  by  the  mortgpige.    It  does  not, 

thoefore,  create  the  charge    itself.     It    merely 

VMites  that  it  was  a  sum  secured  by  another 

"■vge  or  mortgage.    Under  those  drcomstanoes 


I  am  asked  to  say  that  the  director,  who  has 
advanced  his  money  bond  fide,  and  got  his  mort- 
gage, loses  his  security,  and  for  this  reason.  It 
was  not  his  duty  to  register.  He  was  not  the 
registrar  nor  secretary  of  the  company  liable  to 
dtf  so.  He  was  a  director,  and  it  is  a  duty  cast  on 
the  directors  by  the  section  of  the  Act  of  Parlia- 
ment which  relates  to  mortmges.  Now,  I  take  it 
to  be  plMU,  that  the  Act  m  Parliament  does  not 
affect  the  mortgages.  On  that  point  all  the 
appeal  judees  who  have  expressed  an  opinion 
agree.  The  mortgage  is,  therefore,  valid. 
Is  there  anything  to  avoid  the  mortgage  pro 
tanto  as  against  a  particular  director;  because 
that  is  what  it  comee  to  P  This  is  goin^  &r 
beyond  any  decided  case.  There  is  no  decision 
that  I  can  find  which,  when  a  security  is  valid, 
avoids  a  portion  of  it  only  against  the  directors. 
Now  nothing  nan  be  better  established  than 
what  Uie  equitable  principle  is.  If  a  man  has 
a  charge  or  mortgage  on  the  property  of 
another,  and  he  lets  a  third  person  advance  his 
money  on  the  security  of  the  property,  knowing 
that  a  third  person  advances  it  under  the  beli^ 
that  the  prop«rty  is  free  from  incumbrance,  and 
he  stands  by  and  does  not  tell  the  third  person, 
then  he  is  a  party  to  a  fraud,  though  he  does 
nothing  except  conceal,  that  is  to  say,  he  does  not 
state  what  he  ought  to  state,  and  he  is  not  allowed 
in  equity  to  take  advantage  of  his  security,  for  il 
it  would  enable  him  to  take  advantage  of  a  fraud 
he  would  allow  a  third  person  to  advanoe  hia 
money,  knowing  that  person  was  under  the  belief 
that  there  was  no  incmnbranoe.  That  is  intel- 
ligible. The  case  goes  a  step  farther,  when  the 
owner  of  the  incumbrance  represents  the  property 
free  from  incambisnce— that  is  a  atronger  case 
than  merely  concealing,  bat  it  is  on  the  same 
principle,  and  it  is  a  fraud  on  the  person  ad- 
vancing his  money.  If,  therefore,  it  was  the  dut^ 
of  the  director  to  enter  it  in  a  register,  and  if 
the  effect  of  not  entering  it  woald  be  a  repre- 
sentation to  the  ordinary  general  creditors  that 
there  was  no  mortgage,  I  can  understand  the 
principle  which  woald  say  that  the  director  would 
lose  the  benefit  of  his  security ;  bnt  that  cannot  be 
sa  The  moment  it  is  settled  that  there  may  be  a 
thousand  mortgages  in  favour  of  stranirers,  whieh 
are  perfectly  valid,  although  not  registered,  the 
mere  fact  of  there  being  no  entry  in  the  register, 
would  not  at  all  show  that  the  general  crwlitors 
would  give  credit  to  the  company.  There  is  no  pre- 
tence under  the  general  rules  of  equity,  for  sayinjj 
that  any  one  of  these  creditors  who  advanoed  his 
money  was  in  any  way  deceived.  There  is  not  a 
particle  of  evidence  to  show  that  one  even  believed 
that  in  the  absence  of  the  register  there  was  no 
mortgage.  If,  therefore,  there  was  no  statute  and 
no  decision,  I  should  have  said  that  equity 
would  not  deprive  this  gentleman,  who  bond  fide 
advanced  his  money  to  the  conipany,  of  the  benefit 
of  his  aecority.  So  much  for  the  general  law. 
Now  I  will  come  to  the  statute  law  on  the  sabjeet, 
and  see  if  that  makes  any  difference.  The  statute 
law  is  contained  in  the  43rd  section  of  the  Com- 
panies Act  of  1862 :  "  Every  limited  company 
under  this  Act  shall  keep  a  register  of  all  mort- 
gages and  charges  specifically  affecting  the  pro- 
perty of  the  company,  and  shall  enter  in  such 
register  in  respect  of  each  mortgage  or  charge  a 
short  description  of  the  property  mortgaged  or 

chanred,  the  amoont  of  chance  OToated,  and  the 
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names  of  the  mortgages  or  peraons  entitled  to 
such  charge."  That  is  a  direotkm  to  the  oom- 
pany,  bat  directing  a  company  to  do  a  thing  is  of 
Tery  little  use,  unless  yon  go  on  to  say  who  is 
to  do  it.  Then  the  section  goes  on,  "  If  any 
property  of  the  company  is  mortgaged  or  charged 
without  such  entry  as  aforesaid  being  made,  every 
director,  manager,  or  other  officer  of  the  compaay 
who  knowingly  and  wilfnlly  aatborises  or  permits 
the  omission  of  such  «itry  shall  incur  a  penalty 
not  exceeding  50!."  Then  there  is  a  direction 
that  the  register  shall  be  open  to  the  inspection  of 
creditors  and  members  of  the  company.  What 
does  that  meanP  That  section  shows  the  pro- 
perty may  be  wholly  mortgaged  and  charged 
without  being  entered,  for  it  not  only  does  not 
affect  the  mortgage,  but  talks  of  property  being 
mortgaged  and  cMrsed  without  being  entered,  and 
if  the  mortgage  or  charge  was  not  a  good  one,  the 
omission  would  not  hurt  anybody  bat  the  mortgagee 
himself.  But  other  persons  are  entitled  to  know 
what  is  going  on.  Members  of  the  company,  £ar 
instance,  are  entitled  to  know  the  company's  pro- 
oeedings ;  and  it  is  not  only  open  to  creditors  but 
members  are  entitled  to  see  the  book.  Now  whait 
does  the  Act  say  F  It  says,  "  every  direoUK-  or 
manager  of  the  company  authorising  or  knowingly 
and  wilfully  permitting  snch  refusal,  shall  inoar  a 
penalty  not  exceeding  5{."  Now  I  am  going  to  give 
my  interpretation  of  this  section  which  is  probably 
wrong,  because  it  is  not  the  same  interpretation 
which  seems  to  follow  from  some  of  the  oases 
whidi  I  am  going  to  cite  presently ;  becanse  as  I 
said  before,  there  is  no  authentic  interpretation, 
A  director  is  one  of  the  muiaging  partners  in  the 
ooncem.  The  next  one  is  the  manager.  He  is  the 
man  who  has  the  oontrol  of  the  business.  The 
next  one  is  "  other  officer  of  the  company  who 
knowingly  and  wilfully  authorises  and  permits  the 
omission  of  such  entry  shall  incur  a  penalty  not  ex- 
ceeding 50{."  What  ol^er  officer  P  It  is  an  officer 
who  has  some  authority.  What  authority  F  Au- 
thority to  direct  the  omissiMi.  He  is  a  man,  there- 
tore,  who  has  some  oontrol.  Then,  again,  there  is 
the  word  "  permits."  A  man  cannot  permit  an 
omissioB  by  not  interferiDg.  He  must  be  a  pei-soa 
having  some  authority  over  the  matter.  As^iio, 
JOB  do  not  permit  a  thing  to  be  done  unless  you 
can  prevent  a  thing  being  done,  aa  I  understand 
the  English  language.  Therefore,  whoever  the 
officer  18,  it  is  an  officer.  That  points  to  the 
solicitor  who  is  generally  the  bccretary.  There 
may  be  another  officer,  bat  to  my  miud  it  does 
point  oat  dearly  that  whoever  the  man  is  who  is 
uable  to  the  penalty,  it  must  be  a  man  who  can 
aothorise  or  permit  the  omission ;  and  the  penalty 
id  not  occeeding  501.  If,  therefore,  the  Act  of 
Parliament  is  to  be  read  as  I  read  it,  it  seems  to 
me,  speaking  for  myself  alone,  to  be  clear  beyond 
reasonable  controversy,  that  the  mortgage  or 
charge  remains  valid  ;  and  that  the  utmost  penalty 
yon  can  exact  is  not  to  exceed  50L,  and  you  can 
only  exact  it  from  the  director,  or  manager,  or 
Bome  other  officer  who  has  the  jwwer  to  authorise 
or  permit  the  omiss-ion  in  the  register.  That  is 
the  only  other  officer  who  is  liable,  and  beyond 
that  the  section  has  no  force  whatever.  If  chat 
is  so,  then  non-registration  of  the  mortgage  does 
not  affect  its  validity,  and  to  deprive  the  director, 
manager,  or  such  other  oiTicer  as  I  have  men- 
tioned, of  the  benefit  of  the  security,  supposing 
that    security  secures  him    more    than    502.,   is 


directly  contrary  to  the  reading  of  this  enactiaetit. 
Then  I  come  to  the  next  question,  is  it  true  that 
in  addition  to  the  Act  I  have  mentioned,  there  ii 
an  e(^uity,  superadded  to  an  Act  of  Parliaiaent, 
that  if  a  man  does  not  obey  it  he  forfeits  ail  Ui 
rights  which  are  otherwise  given  him  by  the  law? 
I  am  not  aware  of  any  sach  rale.    That  woaldbe 
adding  to  the  Act  of  Parliament,  and   wonld  not 
be  a  superadded  equity.      If  a  man  is  dizeoted 
to  do  an  Act,  and  does  not  do  it,  and  is  «aJe 
liable  to  a  penalty  by  Act  of  Parliament,  eqai^ 
has  no  right  to  add  an  additional  penal^ ;  oa 
the  contrary,  the  ordinary  principle  of  eqwty  it 
to  relieve  from  penalties  and  forfeiture,  bat  ia  no 
oaee  that  I  know  of,  to  in&iet  them.    Therefore, 
there  not  being  any  general  principle  with  whiak 
I  am  acquainted,  and    no   special    equity,  sad 
nothing  in  the  Act  of  Parliament,  if  this  wens 
matter  rei  integra  and  there  were  no  dedsiona,  I 
should  say  that  the  point  was  not  fairly  opea  fat 
argument.    Of  coarse  I  should  be  wrong,  beoaoM 
not  only  has  that  been  arg^d,  bat  decided.    Nwr 
I  most  come  to  the  reoonsideration  of  the  vaAit 
ritiea  whic^  bear  on  this  subject.    The  first  wis 
a  case  decided  by  Matins,  Y.C.      That  is  not 
binding  upon  me,  because  I  have  dissented  from 
it  before,  except  so  far  as  it  has  been  adopted  bf 
the  Ooart  of  Appeal,  and  it  has  been  aQopfeed  ai 
I  will  show  presently.    That  is  the  case  of  Th$ 
Wynn    Eall     Ojal    Oompany    (23    L.  T.  Btaf. 
N.  S.   348;    L.    fiep.    10    Eq.    515)    the   hnd 
note    to    whioh    is    this :    "  In    the     winding- 
up  of  a  company  registered  under  the  Gompaiiias 
Act  1862,  directors  will  not  be  aUowad  to  set  op 
against  the  general  creditors  a  mortgage  of  or 
charge  on  the  property  of  the  oompany  not  re- 

fistered  pursuant  to  the  43rd  seclaon  of  the  Act." 
t  is  rather  a  long  judgment ;  and  ia  it  ti^e  Yioe- 
Ch&noellor  says :  "  But  can  the  directors  stand  is 
mortKagees  P  I  think  that  it  is  a  fatal  objeotioa  to 
:iny  such  claim  on  their  part,  that  they  hate 
omitted  to  register  their  mortgage  or  chaifgein 
the  register  of  mortgages,  which  they  mn 
required  by  the  43rd  section  of  the  CompMiiei 
Aet  1862  to  keep.  The  object  of  that  sectum  is, 
that  a  person  who  is  about  to  have  any  de^l'My 
with  a  limited  company  may  go  and  inspect  the 
register  of  mortgages  and  ohargte."  Here  again 
I  have  the  misfortano  to  differ.  It  has,  no  dcMib^ 
regard  to  any  creditor  or  member  of  the  oompany. 
But,  as  I  understand,  the  creditor  must  be  a  ew 
ditor  before  he  can  look  at  it.  It  ia  not  a  cwa 
who  is  going  to  become  a  creditor.  He  has  no 
sort  of  right  to  look  at  it.  The  words  of  the 
section  ara  "  The  register  of  mortgages  reqnked 
by  this  section  ehail  be  open  to  inspection  hy  any 
creditor  or  member  of  the  company  at  all  reason* 
aUe  times."  A  man  aboat  to  lend  money  to  Uifl 
company,  or  to  sell  goods  to  the  company,  has  no 
right  to  inspect  it.  I  can  see  what  tne  object  of 
the  thing  was.  It  was  that  persons  intweatod 
in  the  company  already,  either  by  being  oreditors 
or  members,  might  know  how  the  company's 
business  was  being  carried  on.  It  is  not  a  right 
given  to  a  person  about  to  deal  with  the  company; 
and  therefore,  speaking  with  great  deference  to 
the  Yioe-Chancellor,  I  cannot  agree  with  him. 
I  dai'esay  I  am  wong  in  my  opinion,  beoanse  I 
differ  from  so  many  judges.  He  says,  "  If  he  finds 
the  property  of  the  company  heavily  incumbered 
hn  will  probably  not  have  any  dealings  with  them." 
His  reason,  in  my  views,  do^i^^^fMl^to  the 
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Mctian  at  all.    Then  t'ne  Yice-Cbancellor  says,  "  It 
is  not  necessarjthat  I  sfaoold  go  into  the  question, 
whether  a  mortgagee  of  the  property  of  a  company 
who  does  not  see  that  his  mortgage  is  registered, 
ia  entitled  to  set   np  the  mortgage  against  the 
TixiMCared    creditors."    That    has    been    decided 
the  other  way.    What  is  the  mortgagee  to  doP 
Be  otuuiot  register  his  mortgage  nntil  after  it  is 
executed ;   and  in  the  ordinary  case  where  the 
Be^istratien  Acts  avoid  the  mortgage,  if  it  is  not 
ngiabmtA,  those   Acts    allow  the  mortgagee   to 
i^ater.    That  is  perfectly  intelligible — it  is  his 
own  iiuilt.    Under  this  Act  it  is  the  company  who 
is  to  register — that  is,  the  mortgagor ;    and   it 
would,  it  appears  to  me,  speaking  deferentially, 
be  a  monstroQB  thing  to  hold  that,  where  it  is  the 
duty  of  the  mortgagor  to  re-register,  the  mort- 
gagee who  cannot  do  it  is  to  lose  his  secarity  be- 
cause the  mortgagor  did  not  do  it.     Then    the 
Vioe-Chanoellor  says:  "In  this  case  the  mort- 
gagees are  the  directors,  who  have  committed  an 
illegal    act  by  not  registering   the   mortgage." 
What  is  an  illegal  act  by  not  registering  ?    It  is 
so  omismon  to  do  an  act.      How  can  it   be  an 
illegal  act  P    The  Aot  says  they  s^ll  do  a  thing  ; 
and  if  they  do  not  do  it,  it  may  be  illegal  not  to 
do  it,  and  they  are  snbject  to  a  penalty.    Then, 
•ays  the  Vioe-ChHicellor,  "  Upon  the  strict  oon- 
•trnction  of  the  longaage  of  the  Aot  I  think  that 
they  are  precluded  from  setting  np  the  mortg^e." 
Oonseqnently  this  decision  was  founded  not  npon 
tbe  general  principle  of   eqnity,  which   a  lK>rd 
Justice  thoaght  was  settlea,  but  npon  what  the 
Yioe-Chanoellor  terms  a  strict  constraotion  of 
tbe  language  of  the  Act.    Upon  this  point  the 
Lord  Justices  differed  from  him,  as  I  shall  show 
piresently.    They  did  not  go  npon  the  construc- 
tion of  the  Act.    There  is  not  a  syllable  in  the 
Act  beyond  what  I  hare  reetd  affecting  the  mort- 
gage in  any  war,  and,  as  I  read  it,  there  is  nothing 
of  the  sort  to  be  found  in  it ;  but  there  again  I 
suppose    I   am  wrong.     Then,  says   the    Vioe- 
Chanoellor,  "  But  independently  of  the  language 
of  the  Act,  I  am  of  opinion  that  upon  general 
pnnciples  "  (now  we  get  to  general  principles  after 
the  decision  on  the  Act  c^  Parliament)  "  it  cannot 
be  permitted  that  directors  who  get  a  charge  on 
the_  property  of  the  company,  and  who  omit  to 
register  it,  but  keep  it  as  a  pocket  security  oon- 
oealed  from  tiie  creditors,  should  set  it  up  against 
the  general  creditors."    That  does  state  a  general 
pnaoiple,  but  the  virtue  of  the  general  principle 
>B  in  tke  word  "  concealed."    Concealing  a  thing 
aMHM  not  stating  it  when  there  is  a   duty  to 
state  it;  and  I  do  not  find  any  fault  with  the 
statement   of   the   principle    if    the  Yice-Chan- 
oellor   put   the   proper   meaning  on  the    word 
"concealed."    If  a  man  conceals  from  anotiier 
u   incumbrance,    there    must    be    on    him    a 
KaiMlity   to   discover   it,   and,  therefore,   he   is 
a   party    to    a    fraud,    as    I    have    expired 
bsfore,   if  he   does    not    state    it.      Then   the 
Yioe-Chancellor    goes    on :     "I    think,    there- 
fore,  that  tiiere  uis  been,  on  the  part  of  these 
du'eciurs,  such  a  degree  of   negligence  that  I 
(■■not  allow  them  to  stand  as  mortMgees  under 
ft«se  rMolations."    That  is  all.    As  I  said  before, 
vmt  was  no  evidence  of  concealment  because  the 
•••ditor  did  not  ask  whether  there  was  a  mort- 
Rigeamot.    That  would  have  been  concealment. 
XU  did  noj^  inquire ;  and,  as  I  have  explained,  he 
had  BO  right  to  see  the  register  of  mortgages  , 


nntil  after  he  was  a  creditor.  Yon  could  not  con- 
ceal .that  from  him  which  he  had  no  right  to 
inspect;  and  I  entirely  differ  most  respeotfuUy 
and  deferentially  from  the  Yice-Cbancellor  as  to 
there  being  any  concealment  in  the  absence  of 
inquiry.  Then,  as  regards  negligence,  what  does 
that  mean  P  How  can  a  man  lose  a  mortgage  by 
negligence  P  Neglect  to  do  what  P  It  must  be 
negligence  to  register ;  but  if  the  negligence  does 
not  hurt  yon,  why  do  you  lose  your  mortgage  P 
If  the  negligence  hurts  a  third  ])erson  that  may 
be  to  his  damage  and  injury,  but  why  your  neg- 
lect to  take  a  precaution  should  deprive  you  of  the 
benefit  of  tbe  security  is  not  explained  by  the 
Yioe-Cbancellor,  because  those  are  the  only 
reasons  I  can  find  in  the  Wynn  JIM  Goal  Com- 
pany's case.  Now,  I  will  take  the  next  case. 
After  the  decision  in  the  Wynn  Hall  Goal  Com- 
^ny"!  case  there  was  a  decision  of  the  Yioe- 
Warden  of  tbe  Stannaries  in  the  Native  Iron 
Ore  Company,  which  came  before  the  Court  of 
Appeal,  and  is  reported  in  the  L.  Bep.  2  Ch.  Div. 
345 ;  34  L.  T.  Bep.  N.  S.  777.  The  head-note  is 
this:  "Three  directors  of  a  company  advanced 
money  to  the  company,  and  took,  as  security,  a 
debenture  giving  a  general  charge  on  the  under- 
taking. The  debenture  Was  registered,  but  the 
register  contained  no  description  of  any  property 
ae  charged."  That  was  not  in  accordance  with 
the  43ra  section,  which  required  it  to  state  a  short 
description  of  the  property.  It  was,  therefore,  am 
insufficient  registration,  bat  it  was  a  registration, 
and  consequently  if  a  creditor,  who  was  actually  a 
creditor,  wanted  to  advance  more  money,  and  in 
that  way  would  be  entitled  to  look  at  it,  he  might 
have  said  it  was  insufficiently  registered,  but  it 
was  notice;  and  there  was  no  concealment. 
Therefore,  on  the  general  principle  of  equity  he 
could  not  have  postponed  the  mortgage.  Now, 
then,  on  what  ground  could  he  get  rid  of  the 
mortgage  P  Only  if  the  statute  had  avoided  it, 
because  there  is  no  pretence  of  concealment  in 
that  case.  However,  the  Yiee- Warden  of  the 
Stannaries  made  an  order,  first  declaring  it  good, 
and  then  he  discharged  it  on  the  ground  that  the 
register  was  insufficient.  That  was  appealed. 
Now,  we  come  to  the  judgment,  and  Mellish, 
L.J.,  says:  "I  am  of  opinion  that  the  deci- 
sion of  the  Yioe-Warden,  in  this  case  is 
perfectly  right.  It  is  an  established  rule 
that  where  a  director  or  officer  of  a 
limited  company  advances  money  on  the  se- 
onrity  of  a  deboatare  or  mortgage  of  the  com- 
pany, and  omits  to  register  it  in  accordance  with 
the  Aot,  the  consequence  is  that  he  has  no  charge 
against  the  creditors."  Where  did  he  find  it 
established  P  There  is  literally  a  solitary  decision 
of  Malins,  Y.C.  in  that  case  of  the  Wyrm  HcU 
Gompany.  TBomer. — There  was  Vcdpy  mid  Okan- 
lin't  ease,  26  L.  T.  Bep.  N.  S.  228 ;  L.  Bep.  7  Ok 
289.]  Yes,  I  should  have  said  with  the  excep- 
tion of  a  subsequent  dedsion  of  the  Master  of  the 
Bolls  which  was  then  under  appeal  and  could  not 
be  said  to  establish  anything.  [Latoreiwe. — 
I  think  it  was  not,  my  Lord.]  It  was  confirmed 
on  appeal.  It  was  before  the  Native  Iron  Ore 
Company,  and,  therefore,  I  should  have  taken  it 
next  in  order.  I  will  correct  what  I  said  because 
I  find  there  were  two  cases,  the  case  of  the  Wynn 
Hall  Gompany,  and  the  case  before  the  lute  Master 
of  the  Bolls  of  Ex  parte  Valpy  and  GhapKn  {ubi 
*up.)  afterwards  confirmed  on  app^^j^wofi^ 
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be  more  conTenient  to  take  that  fint  to  see  what; 
the  rale  was.  Then  the  second  case  in  order  of 
date  is  Be  Valpy  and  Chaplin.  Thac  went  to  the 
Coart  of  Appeal,  and  is  reported  in  the  7ih  vol.  of 
the  Chancery  Appeals,  p.  289.  This,  I  must  say 
(speaking  deferentially,  and,  no  doubt,  beiof; 
entirely  wrong),  is  aboat  as  extraordinary  a  case 
as  I  ever  read  in  my  life.  The  head-note  is  this  : 
"A  solicitor  not  usually  employed  by  a  company, 
was  employed  by  them  to  act  in  a  particular 
matter,  and  having  required  security  for  costs 
they  gave  him  a  charge  on  certain  debts  due  to 
them.  About  five  weeks  after  this  a  winding-up 
petition  was  presented  on  which  an  order  was 
shortly  afterwards  made.  The  charge  had  not 
been  registered.  Held,  affirmine  the  decision  of 
the  Master  of  the  Bolls,  that  though  under  the 
Oompanies  Act  1862,  sect  43,  the  want  of  regis- 
tration did  not  make  the  charge  void,  yet  that  the 
Bolioit*r  oonld  not  avail  himseU  of  the  charge  for 
that  it  was  his  duty,  as  being  the  solioitor  of  the 
COmpcMiy  in  this  transaction,  to  see  that  the  direc- 
tions of  the  Legislature  as  to  registration  were 
obeyed."  _  Now,  the  reason  why  I  say  that  in  my 
bumble  judgment  that  appears  an  extraordinary 
decision,  is  this.  In  the  first  place  it  did  not 
appear  that»  during  the  five  weeks  there  were  any 
persons  who  even  became  creditors.  It  did  not 
appe&r  that  be  hurt  anybody.  Here  was  only  a 
period  of  five  weeks,  ana  the  company  was  already 
in  extremis  when  he  got  his  charge.  If  it  had 
been  avoided  against  a  subsequent  creditor, 
it  would  have  been,  to  a  certain  extent,  intel- 
ligible, although  I  still  think  erroneous.  It 
was  avoided  altogether  against  people  who 
bad  lent  their  money  before,  to  whom  it  was 
ntterly  immaterial  woether  it  was  registered 
or  not.  In  the  next  place  Messrs  Yalpy  and 
Ohaplin  were  not  officers  of  the  company  at  all. 
Here,  again,  I  speak  with  deference,  because  the 
point  has  been  decided,  not  only  by  the  judges  of 
the  Court  oi  Appeal,  bat  by  judges  who  are 
entitled  to  be  Sfrnken  of  respectfally,  from  their 
eminence,  even  if  they  had  only  been  judges  of 
first  instance,  or  judges  of  an  inferior  court.  An 
ofBcer  of  the  company  is  an  intelligible  thing ;  but 
a  solicitor  is  not  an  officer,  nor  is  the  company's 
solicitor,  as  a  general  rule.  There  are  some  com- 
panies who  may  make  him  an  officer,  and  pay  him 
a  salary.  The  person  employed  professionally  only 
gives  advice,  and  acts  when  he  in  asked,  and  only 
obeys  the  directions  and  instmctionsof  the  clients 
when  be  is  requested  so  to  do ;  he  is  not  an  (^cer 
of  the  company  as  a  rola  I  say  he  may  be  so, 
because  a  solicitor  is  sometimes  employed  at  a 
sabuy  expressly  as  an  officer;  but  as  a  rule  he  is 
an  (w&oer  of  the  company,  and  to  suppose  that  a 
gentleman,  not  the  ordinanr  solicitor  ot  the  com- 
pany—using the  word  "  oniinary  "  in  the  ordinary 
sense,  viz.,  the  gentleman  whose  advice  and  assis- 
tance is  usually  sought,  and  who  may  hold  a 
formal  appointment — if  in  one  particnlar  matter  he 
is  asked  to  act  for  himself  and  the  company,  is  to 
be  treated  as  an  officer  of  the  company,  is  to  give 
a  meaning  to  the  word  "  officer  "  wuicb  it  does  not 
ordinarily  bear.  I^  beyond  that;  the  question 
is  whether  he  could  u  any  sense  be  called  an  officer 
of  the  company,  and  I  do  not  think  he  could.  I 
am  clear,  so  far  as  I  can  be  clear  about  anything 
(and  here  again  I  speak  with  great  timidity  and 
trepidation),  he  is  not  an  officer  within  the  mean- 
ing of  tbe  4drd  section  of  the  Act, whose  fnnctions 


are  clearly  different  from  those  of  what  I  may  oall 
the  casual  solicitor  of  the  company.  He  has  no 
control  over  the  resister,  and  can  neither  wilMf 
authorise,  nor  wilfully  permit  anything  as  ragara 
the  register.  Therefore,  in  that  sabordinate  sense, 
I  am  satisfied  he  is  not  an  officer  of  the  company, 
as  far  as  I  can  be  satisfied  of  anything  when  u 
opposite  opinion  is  entertained  by  judges  for  whan 
I  have  the  greatest  respect.  That  being  sOt  I  do 
not  think  this  decision  can  be  supported  on  either 
of  these  grounds.  Now  let  me  examine  the 
decision  to  see  what  it  is.  James,  L.J.  says:  "I 
tucree  with  the  argument  for  the  appellant  that 
there  was  power  to  give  each  a  mortgage  as  tbis, 
and  that  it  is  not  made  void  by  want  of  regittn- 
tion."  There  is  a  valid  mortgage.  Bo  far  he  takes 
the  same  view  of  the  Act  as  I  do,  and  differs 
from  Malins,  V.C,  who  thinks,  according  to  the 
strict  construction  of  the  Act,  the  mortgage  is  void. 
Then  he  says :  "  But  as  it  is  the  duty  of  the  offioeri 
of  the  company  to  see  that  every  charge  specifio- 
ally  affecting  property  of  the  onmnany  ii 
registered,  I  am  of  opinion  that  no  director, 
manager,  or  other  officer  of  the  company  cu 
avail  himself  of  a  charge  which  is  not  registeied." 
His  words  are  "  the  duty  of  the  offioera  of  the 
company."  What  officers  P  Not  the  duty  of  the 
hall  porter,  not  the  duty  of  the  running  messen- 
ger, but  the  duty  of  the  officer  who  has  the  charge 
of  the  register—the  duty  of  the  officer,  part  o( 
whose  functions  it  is  to  make  entries  in  the 
reg^ter ;  that  is,  the  officer — there  may  be  more 
than  one — but  that  is  the  officer  -nieant,  and 
that  must  bo  the  officer  to  whom  the  Lord 
Justice  refers.  Then  he  goes  on,  "  lively 
one  standing  in  a  fiduciary  position  towards  the 
company  is  bound  to  see  that  the  company  obeys 
the  directions  of  the  Legislature."  If  that  stood 
alone,  I  confess  I  shoula  say  I  take  an  entirely 
opposite  view;  I  agree  that,  every  director, 
every  manager  is  bound  to  ob^  the  direo- 
tions  of  the  Legislature,  that  is,  every  man 
who  can  obey.  The  Lord  Justice  caunot  mean 
that  every  trustee  for  the  company  of  a  bit  of  land, 
or  of  a  sum  of  stock,  is  hound  to  see  it.  It  is 
impossible  that  that  sentence  can  be  read  in  that 
way,  and  I  cannot  imagine  that  the  Lord  Jostiae 
intended  to  say,  I  own  any  suoh  propositioD. 
What  has  it  got  to  do  with  it?  Why  is  he 
bound  to  seer  A  man  obeys  the  Legislatore 
because  be  is  the  trustee  for  die  company  of  aomo 
portion  of  the  property.  The  persons  boond  to 
obey  the  directions  of  the  Legislature  are  those  to 
whom  the  directions  are  given.  The  company  is 
to  do  it;  and  it  is  said  that  everybody  also  is 
bound  to  see  that  the  company  does.  I  have  no 
idea  why.  Then  the  judgment  g^oes  on,  "  I  am  of 
opinion  that  the  fitilore  of  the  appellant  to  do  so 
is  &tal  to  his  case."  It  did  not  fail  at  alL  It 
was  not  his  duty  to  register  :  it  was  not  his  di^y 
even  to  give  notice,  because  the  company  know* 
without  notice  by  the  mortgagee  of  the  mortgage. 
The  mortgagor  always  knows  of  the  mortgage, 
and  the  company,  who  knows  of  the  mortgage,  is 
bound  to  register  it.  No  notice  is  required  to  be 
given.  The  company  has  notice,  and  more  than 
notice — it  has  knowledge.  What  has  the  mort- 
gagee got  to  do  with  it  r  If  be  left  it  for  regis- 
tration, it  would  not  help  the  matter.  It  wooU 
only  be  notice,  and  they  have  actual  knowled{^ 
and  they  are  bound  to  do  it.  How  can  thur  fiol- 
ing  to  perform  thgr  da|^  af^W^^I  am 
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utterly  at  a,  loea  to  bndevstand  that.  Then  the 
Lord  Jnstice  says  :  "  It  makes  no  difference  that 
ha  was  not  the  regular  Bolicitor  of  the  company." 
I  think  not.  I  agrree,  the  regular  solicitor  had  no 
more  to  do  with  the  registration  than  the  casual 
solicitor.  Then  his  Lordship  says,  "He  acted  as 
their  solicitor  in  this  matter.  Now  comes  another 
sentence :  "  It  was  therefore  his  duty  to  see  that, 
BO  far  as  this  particular  transaction  was  ooncerned, 
rite  register  was  properly  kept."  There  I  have 
the  misfortune  to  differ  entirely  from  the  Lord 
Jnstice.  How  it  could  be  his  duty,  as  solicitor,  to 
see  anything  about  the  register  I  cannot  imagine. 
It  was  the  outy  of  the  proper  officer  of  the  com- 
pany, who,  of  course,  included  the  directors  who 
knew  of  the  mortgage,  and  oonld  see  the  register; 
bat  how  thev  could  transfer  that  duty  to  the 
solieiton  I  do  not  for  one  moment  understand. 
The  duties  of  a  solicitor  are  well  known;  but 
they  do  not  inolnde  the  duty  of  keeping  the 
renter  of  the  mortgages  of  a  company.  It  ia 
quite  enough  for  a  soUcitor  to  be  answerable  for 
negligrenoe  in  the  performance  of  his  proper 
duties,  withont  baviiig  additional  duties  cast  upon 
him  which  he  has  neter  agreed  to  perform,  and 
for  the  non-performance  of  which,  in  my  opinion, 
be  cannot  be  made  liable.  I  find  it  so  laid  down, 
and  therefore,  if  this  was  the  case  of  the  casual 
Btdicitor,  I  should  be  bound  probably  to  follow 
the  dedsion.  It  is  not;  it  is  the  case  of  a' 
director.  It  is  not,  as  far  as  I  can  see,  within  the 
decision  in  this  case,  because  he  is  not  in  a 
fidnoiaiy  position,  except  so  far  as  being  director, 
as  luoh,  is  in  a  fidumary  position  as  the  directors 
mentioned  in  the  Act  of  Parliament,  and  there- 
fore we  do  not  want  the  antiiority  of  this  case. 
Then  hia  Lordship  says  :  "The  judgment  of  the 
Master  of  the  Bolls  proceeds  on  a  wholesome 
principle" — now  I  am  going  to  read  the  irholesome 
principle — "  that  a  solicitor  who  allows  the  directors 
to  omit  the  registration  of  a  mortgage  in  respect 
of  which  he  is  acting  for  them  shall  not  be 
aUowed  to  take  the  benefit  of  it."  That  is  called 
a  "  wholesome  principle."  What  is  the  meaning 
of"  allow  P"  "Allow"  "is  like  "permit."  It  only 
means,aB  I  understand  it,  inEngliah,  that  yon  allow 
or  permit  a  thing  to  be  done  when  yon  can  pre- 
Tent  it.  What  has  the  casual  solicitor  to  do  with 
the  register?  How  can  he  make  the  directors 
enter  it,  or  not  make  them  enter  it  P  If  ho  asks 
them  to  do  it,  it  woold  be  the  utmost  he  could  do. 
He  could  not  make  them  do  it.  How  could  he 
allow  them  to  omit  itP  I  reallv  do  not  under* 
*taad  it.  Is  it  part  of  the  duty  of  a  solicitor,  who 
trius  a  mortgage  for  them,  to  advise  them  to 
obey  the  48rd  section  of  the  Act  of  Parliament? 
for  myseU*,  I  think  it  is  not.  I  see  no  obligation 
cc  him ;  it  does  appear  to  me,  with  great  respect 
for  the  Lord  Justice,  that  he  has  confounded  two 
things — the  omission  to  register  when  it  is  part 
oi  the  solicitor's  business,  like  recistering  a  deed 
ui  the  legi^ier  of  a  county,  and  the  registry  of  a 
deed  when  it  ia  no  part  of  the  solicitor's  business, 
but  the  business  of  other  people,  which  he  has 
nothing  to  do  with.  I  think  there  is  no  principle, 
«nd  therefore  no  "wholesome"  principle,  in  it. 
lam  quite  unable  to  agree  with  that.  If  you 
bring  me  a  case  of  a  casual  solicitor  taking  a 
inortgage  which  is  not  registered,  I  should  be 
pound  to  follow  that  decision,  and  should  follow 
>(■  Kow  let  me  say  a  little  about  the  word 
"allow."    The  Act  of   Parliament  has  nothing 


about  "allow"  except  this,  " knowingly  and  wil- 
fully authorises  or  permit?."  If  the  Lord  Justice 
had  turned  to  the  Act,  he  would  hare  seen  that 
"  allow  "  would  not  do ;  it  is  "  knowingly  and  wil- 
fully." He  must  first  of  all  know  the  intention  of 
the  directors  not  to  register  it.  How  can  he  tell 
that  they  neglect  their  business  if  there  is  no 
evidence  of  the  kind  P  They  must  "  knowingly 
and  wilfully  "  do  it.  It  does  not  appear  to  me 
that  the  mere  fact  of  its  not  beinsr  done  is  evi- 
dence that  it  was  "knowingly  and  wilfully  au- 
thorised or  permitted"  to  remain  undone.  I  am 
utterly  unable  to  understand  it  from  beginning  to 
end ;  and  it  follows,  therefore,  that  I  am  utterly 
unable  to  extract  a  principle  from  it.  As  I 
said  before,  I  wish  to  speak  most  respectfully  of 
all  judges,  more  especially  of  a  judge  of  a 
Court  of  Appeal ;  and  it  is  quite  probable,  more 
than  probable,  that  I  am  entirely  wrong  and 
ought  to  understand  the  case  better  than  I 
do.  Now  I  come  again  to  the  case  of  the 
NcUwe  Iron  Ore  Gompany  Mi  tup.) ;  and  the  Vice- 
Warden  there,  without  any  evidence  that  I  can 
find  of  anything  being  done  "  knowingly  or  wil- 
fully," or  anything  of  that  kind,  actually  dis- 
allowed a  mortgage  when  it  had  been  registered, 
and  by  a  slip  the  property  had  not  been  described. 
He  was  affirmed  by  the  Court  of  Appeal.  Accord- 
ing to  my  view,  nothing  in  the  shape  of  injustice 
was  ever  more  clearly  perpetrated  by  those  two 
decisions  in  the  Court  of  Appeal.  I  will  explun  why 
I  think  so.  The  Act  of  Parbament  directed  a  registw 
to  be  made,  and  to  contain  a  short  description  of  the 
property.  The  main  object  of  the  Act  of  Parlia- 
ment was,  that  the  mortgage  should  be  entered; 
and  you  could  always  inquire  what  was  known  of 
it,  if  you  had  notice  of  it.  That  is  the  mdin  thing. 
It  was  to  be  a  short  description  of  the  property 
mortgaged  or  charged.  The  amount  of  the 
chaise  created  and  the  names  of  the  mortgagees 
were  there ;  but  by  a  slip  there  was  no  de- 
scription of  the  property.  The  Act  of  Parlia- 
ment imposes  a  penalty  on  those  who  "  knowingly 
and  wilfully  authorise,"  and  nobody  suggested 
that  that  was  the  case.  It  was  a  mere  slip,  and  if 
they  intended  to  comply  with  the  Act  of  Parlia- 
ment they,  to  a  certain  extent,  endeavoured  to 
comply  with  it,  and  instead  of  "wilfully  and 
knowingly  "  omitting  to  do  a  thing,  they  made  m 
slip.  'Hiey  did  not  want  to  keep  anything  back. 
They  were  not  even  liable  to  a  penalty,  as  I  read 
the  Act  of  Parliament,  because  it  would  be  a 
criminal  offence  with  a  penalty  not  exceeding  502., 
for  "  knowingly  and  wilfully  authorising  and  per- 
mitting "  the  omission  of  such  entry.  As  far  as 
I  understand,  they  were  not  liable  to  any  penalty ; 
and  accidental  omissions  of  that  kind  are  not 
within  the  Act.  There  was  nothing  at  all  to 
affect  them,  as  it  appears  to  me.  However,  as  I 
said  before,  no  doubt  that  is  all  wrong,  because  the 
Court  of  Appeal  affirmed  the  decision  of  the  Vice- 
Warden,  and  affirmed  it  in  this  way.  I  will  read 
what  Mellish,  L.J.  says.  My  respect  for  his 
memory  is  so  great  that  I  should  much  hesitate  to 
think  he  could  miJce  such  a  mistake,  if  I  had  not 
gone  over  these  cases  so  often,  and  come  to  the 
conclusion  to  which  I  have  come  to-day,  not  for 
the  first  time.  He  says :"  It  is  an  established 
rule  that,  when  a  director  or  officer  of  a  limited 
company  advances  money  on  the  security  of  a 
debenture  or  mortgage  of  the  company,  and  omits 
to  register  it  in  acooraanoe  with  ue  Act,  the  con- 
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sequence  is  that  he  has  no  charge  as  against  the 
creditors."    There  is  no  snch  established  rule, 
the  only  two  cases  being   the  Wynn  Hali  Coal 
Company  {uM  sup.)  and  Me  Valpy  and  Chaplin. 
Then  he  says :  "  The  rule  so  established  is,  in  my 
opinion,  founded  on  a  good  equitable  principle. 
I  am  sorry  to  say  that  not  only  have  I  been  utterly 
unable  to  discover  the  principle,  but  every  counsel 
'whom  I  have  asked,  in   every  one   of  the  cases 
argued  before  me — and  this  is  either  the  fourth  or 
the  fifth — has  been  unable  to  tell  me  what  the 
principle  is.  I  think,  therefore,  there  is  none  such ; 
the  only  principles  I  am  acquainted  with  on  the 
subject  being  those  I  have  already  stated.    Now 
is  there  such  a  rule  P    Beally  the  Act  of  Parlia- 
ment does  not  say,  "  omit   to   register ; "    but 
"wilfully  and  knowingly    authorise  or  permit." 
Now  what  right,  speaking  deferentially,  has  the 
Court  of  Appeal  to  make  a  new  Act  of  Parliament 
to  substitute  the  word  "  omit "  for  those  words  P 
It  does  appear  to  me  that  there  never  was  any  such 
rule  established ;  and  it  could  only  be  established  by 
an  Act  of  Parliament,  and  the  iJord  Justice  thinks 
it  is  established  by    some    equitable   principle. 
Then    he    says :  "  The  question    now    raised    is 
whether  there  is  any  distinction  in  principle  be- 
tween not  ^registering  a  mortgage    at    all   and 
registering,  but  omitting  the  essence  of  that  whioh 
the  Act  intended  to  be  stated  on  the  register,  viz., 
a  description  of   the    property    intended  to  be 
charged. '  I  do  not  know — it  was  no  doubt  a  very 
important  particular;  but  is  it  more  important 
than    the  date,    the  names  of  the  mortgagees 
and  the  amount  advanced  P    It  is  one  of  the  parti- 
culars and  a  very  important  one,  an  essential 
particular  if  vou  like ;  but  it  does  not  appear  to 
me  to  be  of  the  essence.    Then  his  Lordship  says, 
"  It  would  be  absurd  to  make  such  a  distinction." 
There  again  I  do  not  agree.    There  is  all  the 
distinction  in  the  world  between  "  knowingly  and 
wilfully"  omitting  and   making  a  slip  in  your 
entry,   to    my    mind,    and  therefore    I    do    not 
see    ihe   absurdity.     Then    his   Lordship   says: 
"  Indeed    the    omission    of    the    statement    of 
the    property    charged    would    be   more    caloa- 
lated  to  deceive  than  an  omission    to   register 
at  alL"    Deceive  whomP    I   really   am    utterly 
at  a  loss  to  follow  this.     As  I  said  before,  there  is 
one  fact  which  does  not  appear  to  Lave  struck  the 
Lord  Justice,  which  is,  that  a  man  must  be  a 
creditor  before  he  can  look  at  the  register.    Sup- 
posing a  man  was  entitled  to  look  at  it  before  he 
was  a  creditor,  is  it  true  that  a  statement  of  a 
mortgage  debt,  the  names  of  the  parties,  and  the 
amount  advanced  is  more  likely  to  deceive  the 
creditors  than  an  omission  to  register  at  all? 
The  only  per  son  i  B  the  person  who  is  goin  g  to  ad  vance 
his  money  with  or  without  security,  and  he  would 
ascertain  directly.    In  equity  it  would  be  suffi- 
cient notice.    He  would  say,  "  You  have  a  mort- 
gage ;  what  property  does  it  afEect  P"    As  far  as 
I  understand  it,  the  exact  contrary  of  the  propo- 
sition would  be  correct,  and  that  he  would  not 
be   deceived  at  all;    and  that  is  the  whole  of 
the  judgment  of  Mellish,  L.J.    The  next  is  the 
judgment  of  Baggallay,  L.  J.,  and  he  says,  "  I  en- 
tireljT  concur  in  and  adopt  the  language  of  James, 
L.J.  in  the  case  of  Ex  parte  Valpy  and  Chaplin." 
Then  he   quotes  these   words,   which  I  do  not 
understand :  "  Every  one  standing  in  a  fiduciary 
position  towards  the  company  is  bound  to  see  that 
the  company  obeys  the  direction  of  the  Legisla- 


ture."   That  language  he  adopts.    As  far  as  I  in 
aware,  as  I  have  already  said,  there  is  no  sodi 
obligation.    A  man  is  bound  to  obey  the  directiaos 
of  the  Legislature  himself,  but  he  is  not  bonnd  to 
see  that  other  people  do  so.    Then  his  Lordship 
says :   "  In  the  present  case  the  duty  of  thsss 
directors  was  to   see  that  their  debenture  int 
registered   according   to  the    provisions  of  the 
Act."     So  it  might  have  been.    They  are  direc- 
tors, and  this  is  a  case  of  directors  and  not  of. 
anybody  else.     Then    his  Lordship  says,  "The 
provisions  of  the  Act  are  strict  ,distinct  .and  pn- 
cise."    I  think  they  are  strict,  for  they  are  peiisl 
and  I  think  they  are  distinct  and  precise.    'Hiey 
were  bound  to  see  it  done.    I  tutroo  they  were. 
Then  his  Lordship  says:   "Be  Wynn  HcM  Cod 
Company  was  an  exactly  similar  application,  tad 
it  was  decided  in  that  case  that  the  debentore 
holders  had  no  lien."    I  do  not  think  it  was  so, 
because  in  this  case  it  was  registered,  although 
the  register  was  imperfect.     I  have  already  oom- 
mented  on  the  words  of  the  section  "  wilfaUy  lad 
knowingly."    Then  his  Lordship  goes  on  to  say: 
"  In  the  case  of  the  General  8otUk  Anteriean  Gem- 
pany  none  of  the  debenture  holders  were  direc- 
tors ;  that  is  ajiother  case  reported  in  the  saiM 
volume  (34  L.  T.  Bep.  N.  S.  202,  706  ;  L.  Eep.  2 
Ch.  Div.  337),  where  it  was  held  that  the  sectioa 
did  not  affect  thinl  parties."    Then  his  Loidship 
says:  "There  also  the  register  was  not  perfect; 
but  the  defect  was  held  not  to  be  the  fault  of  the 
debenture  holders,  but  of  the  directors,  and  the 
debenture  holders  established  their  charge— that 
is,  the  charge  was  not  avoided  by  the  neglect  of 
the  mortgagor  to  register  the  diarge."    That  it 
all.    Now  I  have  dealt  with  every  word  of  thsM 
judgments,  because  it  is  so  important  that  a 
]udge  of  first  instance,  however  wrong  he  miif 
think  a  decision  to  be,  should  not  differ  from  ii. 
but  should  always  follow  it.    Now  I  have  got  to 
consider  this  case.    I  do  not  think  the  debentocs 
was  a  charge.    I  think  the  mortgage  was  esta- 
blished as  a  security  without  being  registered  at 
all.    The  trustees  for  the  mortgagees  were  entitled 
to  the  benefit  of  their  mortgage.    I  do  not  think 
the   debenture  required  registration   at  all,  aol 
therefore    I    think    the    directors    were    guilty 
of    no    offence    in    not    registering    it.     Nov 
then    it    comes    to   this,  was  he  guilty  of  any 
offence  in  not  registering  the  original  trust  deedf 
Then  comes  the  questi<Hi,  is  it  found    that  hs 
"  wilfully  and  knowingly  authorised  or  permitted  " 
it  P    There  is  not  a  particle  of  evidence  that  hs 
knew  even  it  was  not  registered  at  all.    The  datj 
of  the  officer,  the  secretary,  or  whose  ever  doty  it 
was  to  keep  the  register,  was  not  performed.    It 
is  not  shown  that  he  knew  anything  about  it; 
much  less  that  he  "  knowingly  or  wilfnliy  per- 
mitted" it.    These  are  words  imposing  a  peaaUyt 
making  it  a  criminal  offence.    Am  I  to  impnta 
that  this  was  "  knowingly  and  wilfully "  oons 
without  evidence,  because  it  turns  out  that  then 
is  no  entry  in  the  register  P   I  think  not.    I  think, 
therefore,  he  did  not  commit  an  offence.    It  is  not 
proved  that  he  did  upon  the  evidence ;  and  I  siiali 
not  assume  i  t.    Again,  I  say,  in  addition  to  tkiti 
the  trustees  had  a  duty  to  the  cettuia  qvejrait 
Are  they  to  be  personally  liable  for  not  getting  it 
registered  P    They  could  not  register  it.    It  mt 
not  their  business,  but  the  business  of  the  oos* 
pany,  the  mortgagor.    They  are  the  trustees  tcK 
this  gentleman ;  and  if  he  loses,  he  would  bam  > 
Digitized  by  VjVJVJV  It 
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Tqiht  to  r«eort  to  them.  It  is  now  songht  to  Bay, 
it  ia  aot  void  against  every  body  else — a  perfectly 
TaSd  mortgage  against  the  company,  bat  void 
fro  tanto  as  regaras  the  amount  held  in  debea- 
tare  hj  this  partioular  director.  Why  ?  If  the 
tkeavy  ia  the  theory  of  deception,  third  peraons 
are  not  deceived  mora  or  less  beouise  it  Iwppens 
aoeid«ntal]y  that  one  debenture  is  held  by  a 
diiector.  What  they  have  a  right  to  call  for,  as  I 
mderstand,  accordins  to  the  decisions,  is  regis- 
tntioa  of  an  originM  mortgage.  I  do  not  see 
why,  if  that  mortgage  is  valid,  and  the  tmstees 
take  the  property  under  it,  yoa  can  say  they  are 
not  to  p«y  a  portion  of  it,  according  to  the  t«rm8 
of  the  deed,  to  the  debentnre  holders  and  every 
(me  of  them  merely  because  one  of  them  happens 
•bo  to  be  a  director.  I  mast  therefore  decide, 
opressing  it  in  the  strongest  terms  I  can,  speak- 
ing with  all  respect,  as  one  ought  to  do,  of  the  de- 
dnoo  of  any  judge,  and  especially  of  the  Court  of 
Appeal,  that  there  is  no  foundation  for  this  appli- 
MlMai,  and  that  it  ought  to  be  refused,  as  I  do 
nfue  it,  with  costs. 

Solicitors :  MUne,  Ridile,  and  Mellor ;  Minet, 
Smtk,  Son,  and  Harvie. 


Thurtday,  March  27. 
(Befnre  Bacoit,  V.O.) 

Be  BOTHKBHAK  AKD  SoNt*  TBADB  MAEK.(a) 

Tmtk  mark — Begistration — Name  of  a  firm  in 
Jrabieeharaeten — BegulatioTu  by  Gommieeionert 
tfPatenU — DireeHon  to  regitlrar  to  rtfxue  regit' 
inUion — Ultra  viret — Treuie  Marlu  Begieiration 
Aa  1875  (38  |- 89  Viet.  e.  91),  geeU.  5  and  10— 
SVads  Marks  Begistration  Amendment  Aet  1876 
(39  ^  40  VicL),  seels.  1  and  2— Form  of  order. 
Tk#  owner  of  a  device  in  Arabic  eltaraeters  {lohioh, 
'before  the  passing  of  Oie  Trade  Marks  Segisira- 
tion  Aet  1875,  would  have  been  a  trade  mark), 
i^iek  was  impressed  or  printed  on  wniehes  manu- 
faetuxed  for  the  Eastern  markets,  applied  for 
registration  of  this  device.  Begistration  was 
refused  by  the  direction  of  the  Oommissioners  of 
Patents  on  the  ground  that  the  symbol  not  being 
tM  English  the  commissioners  had  no  mean*  cf 
verifying  the  applicant's  statements  that  tM 
9jfwtool*  meant  any  peartieuUnr  word  in  any  given 
lamgvage,  etnd  &at  they  ought  to  know  what  it 
was  tney  presented  to  tlte  British  ptMie  as  a 
trade  ntark.  On  motion  under  sect.  5  of  the 
Trade  Marks  Begistration  Aet  1875,  to  rectify 
Ae  register: 
Beld,  that  the  applicant  was  entitled  to  have  his 
device  registered  as  a  trade  mark,  and  that  the 
directions  to  the  registrar  by  the  Oommissioners 
of  Patents  were  uUra  vires. 
MbnoN. 

This  was  an  application  on  behalf  of  Messrs. 
Botberham  and  Sons,  of  Coventry,  watchmakers, 
th«t_  the  register  of  trade  marks  might  be 
Testified  by  inserting  therein  the  names  of  Bother- 
hm  and  Sons  as  the  proprietors  of  the  trade 
mark  advertised  under  the  number  15543,  in  the 
Trade  Marks  Journal,  of  Wednesday,  the  4th  Dec. 
1878,  p.  678. 

By  an  arrangement  with  Messrs.  Tod,  Muller, 
and  Co.,  of  Alexandria  and  Cairo,  general  mer- 
dianta,  Messrs.  Botberham  and  Sons  bad  been  in 

(a)  B^porUd  I17  W.  Cowxu  Datiis,  Eaq.,  Burlrt«r«t-Law. 


the  habit  for  the  last  fifteen  years  of  maou- 
factnriag  for,  and  supplying  to,  Messrs.  Tod, 
Mailer,  and  Co.,  watches  with  the  letters  T  0  D  ia 
Arabic  characters,  printed  or  impressed  on  the 
dials  thereof.  It  was  stated  that  the  watches 
bearing  this  trade  mark  had  gained  a  high  repu- 
tation, and  had  a  distinct  value  in  the  Eastern 
markets,  and  were  known  as  the  goods  sold  by 
Messrs.  Tod,  Miiller  and  Co. 

In  Deo.  1878,  application  was  made  by  Messrs. 
Botberham  to  have  this  device  registered  under 
the  Trade  Marks  Begistration  Acts,  aud  a  notice  of 
this  {u>plication  was  duly  advertised.  On  the  30th 
Dec.  1878,  Messrs.  Botheram  and  Sons  were  in- 
formed by  the  registrar  of  trade  marks  that  the 
commissioners  bad,  upon  consideration  of  the  mark 
claimed  as  the  word  "  Tod,"  written  in  Arabic, 
decided  that  the  same  could  not  be  accepted  as  a 
trade  mark  within  the  meaning  of  the  Trade 
Marks  Begistration  Act  1875.  The  reason  for  this 
refusal  was  stated  in  a  subsequent  letter  of  the 
registrar's  as  follows : 

The  fact  of  the  name  not  being  printed  in  Wngliiih  is 
what  oocaaiona  the  difficult?;  the  Commissionera  of 
Patents  have  no  machinery  by  which  they  can  verify  the 
statement  that  certain  eymbols  mean  a  particolar  name 
in  some  given  language.  They  think  thejr  ought  to  know 
what  it  is  which  uey  present  to  the  Bntish  public  aa  a 
trade  mark,  and  therefore  they  feel  obliged  to  direct  the 
registrar  to  decline  such  a  mark  aa  that  proposed  in  this 
instance. 

The  Commissioners  of  Patents  offered  to  give 
Messrs.  Botberham  and  Sons  a  certificate  of 
refusal  under  the  Trade  Marks  Begistration 
Amendment  Act  1876,  s.  2,  so  as  to  enable  them  to 
institute  proceedings,  if  necessary,  under  sect.  1  of 
the  Amendment  Act  to  prevent  any  infringement 
of  their  trade  mark.  But,  as  a  certificate  of 
refusal  could  not  have  been  equally  beneficial  in 
other  respects,  the  present  application  was  now 
made  to  the  court.  There  was  an  affidavit  by  the 
editor  and  publisher  of  various  classic  Arabic  books 
to  the  effect  that  the  symbol  proposed  to  be  refris* 
tered  as  a  trade  mark  was  an  Arabic  word  which, 
if  taken  letter  by  letter  would  be  represented  in 
the  English  language  by  "  Tod,"  and  that  the  said 
word  so  set  out  and  printed  in  Arabic  did  not 
eignify  or  imply  anything  scandalous  or  im- 
proper in  the  Arabic  language,  and  that  it  meant 
litertdly  "  a  huge  mountain,  and  was  so  used  ia 
the  Koran. 

Sir  H.  M.  Jackson,  Q.C.  and  Moloney  for  the 
motion. — The  certificate  of  refusal  under  sect.  2  of 
the  Trade  Marks  Amendment  Act  1876,  which  the 
commissioners  offier  us,will  not  do,  because,  though 
it  will  enable  us  to  protect  our  rights  against 
infringement  in  England,  it  will' not  help  as 
abroad,  for  foreign  countries  having  sioiilar 
registration  Acts  g^ve  no  protection  to  aa 
English  trade  mark,  unless  actually  registered. 
But,  further,  we  have  a  right  to  be  registered. 
This  symbol,  the  Arabic  for  Tod,  is  within  the 
definitions  of  a  trade  mark  given  by  sect.  1 0  of 
the  Trade  Marks  Begistration  Act  1875.  It  repre- 
sentB  the  name  of  a  firm,  our  agents  for  the 
Eastern  market.  If  it  were  in  English  characters, 
the  rMiatration,  as  tlie  registrar  admits,  ooald  not 
be  remsed.  The  foeb  that  this  is  in  Arabic^ 
or  any  other  foreign  language  can  make  no 
difference:  {Broadhurst  v.  Barhw  before  Wickens, 
Y.C.  Dec.  1872.)  The  fact  that  the  Commissionera 
of  Patents  don't  understand  Arabic  is  no  reason 
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irby  they  abonld  decline  to  register.  This  mark 
is  a  yery  valuable  trade  mark,  and  one  tbat  before 
these  Acts  conld  have  ocen  protected.  [The 
Viot-OHAUCMiOB  referred  to  Oout  v.  Alephglea 
(6  Beay.  69,  n.),  where  an  injanction  was  granted 
restraining  a  defendant  from  sending  to  Turkey 
watches  haying  the  plaintiff's  name,  or  the  word 
"  Fessendede,  signifying  "  warranted"  in  Tnrkish 
letters    engrrayed   thereon  in    imitation    of   the 

glaintifTs  watches.]    We  are  clearly  entitled   to 
Kve  this  symbol  registered  as  a  trade  mark. 

Bighy  for  the  Commissioners  of  Patents. — The 
registrar  haying  been  directed  not  to  register  this 
device  was  obliged  to  refuse.  I  am  not  going  to 
argae  that  sunh  :>  device  is  not  capable  of  being 
a  trade  mark,  the  only  question  is  whether  the 
regulations  laid  down  by  the  Commissioners  of 
Patents,  under  whose  authority  the  registrar  acts 
under  rule  68  of  Trade  Mark  Bales  1876,  as  to 
marks  of  this  class,  are  reasonable  or  not.  By 
refusing  registration  we  do  not  thereby  deprive 
the  owners  of  an  old  mark  of  any  legal  or  equit- 
able right  they  had  prior  to  the  Act,  we  merely  do 
not  give  them  the  special  benefits  of  these  Acts  : 

Be  Orr  Eieing'i  Trade  Marks,  38  L.  T.  Eep.  N.  S. 

695 ;  L.  Eap.  8  Ch.  Div.  794 ; 
Sebastian  on  Trade  Uatks,  222. 

It  is  not  every  mark  as  defined  by  the  Act  that 
can  e»  dehiio  juttitm  go  upon  the  register.  Some 
trade  marks,  which  were  only  names  in  foreign 
lan^^ges  have  certainly  been  admitted  to  the 
register,  but  at  that  time  the  commissioners  had 
not  arrived  at  the  conclusion  they  now  have  upon 
this  point.  Frimd  facie  the  register  is  a  register 
for  English  trade  marks,  and  if  words  in  foreien 
languages  are  to  be  introduced  and  refpstered  as 
trade  marks  it  will  create  great  difBonltien,  for  the 
registrar  may  not  understand  the  meaning  of  the 
marks  presented  to  him  for  registration,  and  may 
register  something  that  means  the  same  thing 
though  in  different  languages.  Under  these  cir- 
cumstances the  regulations  laid  down  by  the  Com- 
missioners  of  Patents  are  only  reasonable,  and 
this  registration  should  not  be  enforced  contrary 
to  their  carefully  considered  decision. 

Bacoit,  Y.C. — It  cannot  be  said  that  the  question 
raised  before  me  is  net  one  of  importance ;  oecause 
the  construction  of  this  Act  of  Parliament — being 
passed  as  it  was  for  general,  public,  and  useful 
pmrposes — is  matter  of  interest  and  importance  to 
everybody  concerned  in  the  trade,  ana  probably 
other  people.  The  Act  of  Parliament  is  plain. 
The  policy  of  the  law  was  this :  Disputes  haying 
existed  heretofore  about  tndo  marks,  now  for  the 
future  we  will  have  registration,  so  that  there 
ahall  be  no  doubt  about  a  man's  title  to  a  trade 
mark  when  it  is  registered.  Then  it  points  out  in 
Tery  distinct  terms  what  may  be  registered,  and 
what  does  constitute  a  trade  mark ;  and  the  things 
which  constitute  a  trade  mark  are :  "  The  name 
of  an  individual  or  a  firm  printed,  impressed,  or 
woven;  a  written  signature  or  copy;  a  distinct 
device,  mark,  heading,  label,  or  ticket,  and  any 
special  or  distinctive  word  or  words,  or  combi- 
nation of  words,  letters,  or  figures."  Therefore 
the  statute  confers  upon  the  whole  community  a 
plain  logal  right  to  have  these  marks  registered  if 
they  come  within  that  description.  It  is  not  dis- 
pnted  that  the  description  here  is  perfectly  accurate. 
The  mark  upon  the  watch  diid  is  a  distinctive 
device  or  mark ;  the  meaning  of  it  is  explained  by 


the  affidavit,  and  that  shows  that  it  was  in  itsdf 
a  very  proper  mark  to  distinguish  these  goods. 
The  case  I  have  referred  to  of  Oout  v.  Aleploglee 
(6  Beav.  69  n.)  was  hardly  distinguishable  from  the 
present.    The  Yice-Ghanoellor  there  granted  an 
injunction  to  restrain  the  defendant  "from  send- 
ing or  permitting  to  go  to  Constantinople  and 
Turkey  or  any  other  plaoes,  and  from  selling  or 
disposing  of  any  watches  with  the  name  of  the 
plaintiff  thereon  in  Turkish  characters,  and  alio 
to  restrain  the  defendant  from  manufacturing  such 
watches."    If  it  stood  upon  the  old  law,  there- 
fore, there  can  be  no  donbt  about  the  plaintiff's 
right  to  maintain  an  injunction  to  restrain  tbat 
which  he  says  is  to  be  done  in  this  case.    Boi 
then  he  applies  under  the  Statute  for  Begistia- 
tion,  and  the  registrar,  acting  under  the  directioD 
of  the  Commissioners  of  Patents,  declines  to  give 
him  the  registration  he  asks  for,  and  fumiahea 
the  reason  why  he  refuses  it ;  he  says  it  is  that 
this  mark   is  not  in   English,  and  that,  there- 
fore, he  does  not    know    what    he  is  present- 
ing to  the  English  public  if  be  registers  this 
mark.     That   of    itself   is   a   most  insuffirawnt 
reason,    because    the    right    conferred    by   the 
statute   is   "any   device.       Suppose  there  was 
in  Turkish  characters  the    word  "Yiotory"  or 
"  Glory  "  (perhaps  it  would  be  a  happier  thing  to 
say  "  Peace  and  Plenty  ")  that  would  be  a  device 
he  would  be  entitled  to  have  registered ;  and  what 
have  the  English  public  to  do  with  that  P  If  there 
was  any  word  to  be  found  in  the  statute  which 
required  the  owner  of  a  trade  mark  in  England  to 
express  that  in  English,  there  might  be  some 
ground  for  the  suggestion,  that  the  reason  afforded 
by  the  registrar,  (derived  from  the  commissioners 
I  am  aware)  justified  his  refusaL    The  oommii- 
sioners'  power  to  make  rules  is  very  extensive  bat 
they  have  no  power,  and  cannot  make  rules,  to 
repeal  an  Act  of  Parliament.    The  Act  of  Parlia- 
ment has  given  the  plaintiff  the  right  which  be 
asks  for  here.    I  am  of  opinion,  therefore,  that 
even  if  there  had    been  a  more   distinct   rule, 
and  if  it  had  echoed  that  suggestion  contained 
in  the  correspondence,   apon    wbidi    I   do  not 
desire   to    lay    unnecessary    stress,    it    wcHild 
have  been  a  most    insufficient  reason    and  one 
which  I  could    not    consider   would    have  been 
binding  upon  me,  because  I  could  not  recogniM 
any  authority  in  the  Commissioners  of  Patents  to 
repeal  an  Act  of  Parliament  or  take  away  from 
any  of  Her  Majesty's  subjects  tiie  right  which 
that  statute  has  conferred  npon  them.    Bat  then 
it  is  said  that  a  thing  something  like  Uus  existed  in 
the  case  of  Orr  Ewing  and  Oo.  (supra.)    Well,  first 
of  all  that  case  is  under  appeal  in  the  House  of 
Lords,  and  that  would  prevent  me  from  following 
it  implicitly;  although,  of  course,  I  should  treat 
it,  as  I  always  do  the  decision  of  the  Court  of 
Appeal,  with  the  utmost  respect  and  with  perfect 
readiness  to  follow  anything  that  they  decided. 
But  the  difference  is  moat  marked.    The  plaintiff 
here  does  not  want  to  sue  anybody ;  he  wants  to 
be  in  the  enjoyment  of  his  own  property.    He 
desires  to  have  his  trade  mark  registered  that  he 
may  assert  the  rights  which  the  statute  gives  him, 
and  there  the  question  arises  not  with  any  other 
person,  he  has  nothing  to  do  with  oommictees  of 
experts  or  with  considering  whether  they  decide 
wisely  or  not ;  and  the  reason  given  in  the  Conrt 
of  Appeal  was  this,  they  said,  "  You  may  have  the 
certificate  in  the  mean  time  wbioI^<^HU'^ 


May  17, 1879.] 


THE  LAW  TIMES. 


[Vol.  XL..  N.  8.-389 


Chak.  Div.] 


Be  Surtu'a  Estate;  Cliftorii  v.  Wasuisgton. 


[C'UAX.  DiT. 


with  the  necessity  imposed  npon  yoa  by  the 
statate  of  registering  your  trade  mark  before  yoa 
sne  for  infringement."  But  that  is  not  the  case 
before  me.  Nor  has  the  case  of  Orr  Eioing  and 
Oo.  any  application  whatever  to  this  case.  What 
I  find  here  is  a  clear  legislative  title  given 
to  the  applicant  to  the  trade  mark ;  the  words  of 
the  Btatnte  are  clear  and  plain,  and  the  reason 
snggested  why  effect  has  not  been  given  to  that 
ia  to  me  a  most  iasa£5cient  reason,  for  it  is  that 
the  Commiaaionera  of  Patents  said,  "  We  will  not 
register  any  trade  mark  which  is  not  expressed  in 
English  words  or  letters,  or  intelligible  to  the 
Enslish  poblio."  I  say  that  would  be  ultra  viret 
of  uxMe  Oommissioners ;  that  wonld  be  repealing 
an  Act  of  Parliament ;  that  wonld  be  adding  an 
enaotment  whidi  the  Act  of  Parliament  at  present 
does  not  contain,  and  therefore  I  could  not  attend 
to  that.  In  my  opinion  the  applicant  is  perfectly 
entitled,  npon  ibe  evidence  oefore  me  and  the 
words  of  the  statute,  to  have  his  trade  mark 
which  is  shown  npon  the  watch  dial  before  me, 
and  described  in  the  journal  in  mach  larger 
oharaRters,  but  identical  m  shape  and  form,  re- 
fostered  as  his  property  nnder  the  Trade  Marks 
Begistration  Act. 

Sir  H.  JcuJuon,  Q.C.  proposed  to  take  the  order 
in  the  terms  of  the  notice  of  motion. 

Bigby  suggested  that  the  proper  form  was 
"That  the  registrar  proceed  with  the  registra- 
tion," 

Bacov,  y.O. — I  prefer  having  the  order  in  plain 
words,  that  my  meaning  may  be  nndersiood  by 
the  words  I  nse.  I  will  not  have  anything  vague. 
I  think  the  words  suggested  by  Sir  H.  Jaouon 
are  the  tight  words.  The  applicant  says,  "  I  have 
a  right  under  the  statute,  the  registrar  ban  with- 
held that  right ;  I  ask  you  to  enforce  that  right." 
The  conrt  does  enforce  that  right  by  saying  that 
he  is  entitled  to  have  registered  as  his  trade  mark 
that  device,  which  I  can  conveniently  refer  to, 
becaose  it  is  before  me  in  the  jonmal ;  the  identity 
being  no  lonmr  questioned  or  questionable,  for 
that  mark  ia  admitted,  I  will  put  that  mark  in  my 

SoUojtOTB :  Whatdey,  Mhocerd,  and  Whitehead  ; 
SoUeUore  to  the  Treatury. 

Wednesday,  Jan.  20. 

(Before  Hall,  V.C.) 

Be  Sxith's  Estate  ;  GLmoBD  v.  Washington,  (a) 

Hvebamd  and  wife — 'JVutt — Breach  of  Iruet — Hue- 
handle  liahHUy  for  breach  of  tnut  by  trife — 
TematUfor  life  and  remaindermen —  Wasting  pro- 
perty — Conversion — Btile  in  Howe  v.  Lord  Dart- 
mooth  (7  Ves.  137). 

A  testator,  after  appointing  hie  wife  and  ttoo  others 
trustees  of  his  wiU,  directed  that  his  business 
premises  vn  P.-street  (tahiA  were  leasehold)  should 
M  sM,  if  a  fair  price  eouM  be  obtained,  and  be- 
queathed aU  the  residue  of  his  freehold  and  lease- 
AoU  estates,  and  all  he  had,  to  his  wife,  empress- 
istg  a  wish  that,  if  she  married  again,  it  should  be 
so  settled  <xs  to  be"  quite  otU  of  the  control  of  her 
fiUure  husband."  Be  then  bequeathed  the  house 
in  P.-street,  "  if  not  sold,  and  the  money  settled  as 
above  stated,  to  be  share  and  share  alike  "  between 
eertain  persons  in  the  will  named. 

(■)  Bcportod  by  3.  E.  TaoMnoH,  Eaq.,  BmRlater«t-IJaw. 


The  widouj  married  again,  survived  her  eo-trusteet, 
and  died  in  1S76,  leaning  her  husband  suniving. 
She  and  her  husband  enjoyed  the  income  of  the 
testator's  estate,  unconverted,  for  nearly  thirty 
years.    Neither  the  htuband  personally  nor  the 
co-trustees  ever  acted  in  tlie  trust.     Several  of  the 
leaseholds  had  nearly  run  out.      The  persons 
entitled  in  remainder  brought  their  action  against 
the  husband,  whom  they  sought  to  make  licAlefor 
his  wife's  breach  of  trust. 
Held,  that  the  leaseholds  ought  to  have  been  con- 
verted on  the  second  marriage,    and  that,    in 
aoeordanee  with  Smith  v.  Smith  (21  Beav.  385), 
the  husband  was  liable  for  his  wife's  breach  of 
trust ;  and  that  the  measure  of  liaJbHity  was  the 
excess  received  by  the  husband  and  wife,  or  either 
of  them,  over  what  they  would  have  received  if  the 
leaseholds  had  been  converted  and  the  proceeds 
invested  in  consols. 
Oharles  Shite,  by  his  will  dated  Oct.  1837,  after 
appointing  his  wife  and  two  others  exeoators,  and 
expressing  his  wish  that  his  business  and  house 
should  be  disposed  of  if  a  fair  price   could   be 
obtained,  giving    some    pecuniary    legacies  and 
directing  the  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  beqaeathed  all  the 
residue  of  his  freehold  and  leasehold  estates,  with 
all  moneys   and    everything   he  was    or  migbt 
become  entitled  to  "  unto  my  beloved  wife  Mary 
Ann,  and  it  is  my  farther  wish  that,  should  my 
wife  Mary  Ann  get  married  again,  1  wish  my  pro- 
perty to  be  so  settled  npon  her  as  to  be  quite  out 
of  the  control  of  her  future  husband.    I  mean  for 
her  to  enjoy  all  interest  arising  from  it  during  her 
lifetime,  then  I  bequeath  the  leasehold  house  in 
Percival-Btreet,  if  not  sold,  and  the  money  settled 
as  above  stated,  to  be    share  and    share   alike 
between  the  lawfully  begotten  children  of  John 
Powers  Washington,  if  any,"  and  of  his  brothers 
and  sisters  to  be  paid    to  them  at  the  age  of 
twenty-one  years.    "  But  if  my  wife  Mary  Ann 
should  not  get  married  again,  then  I  leave  it  to 
her  own  disposal  at  her  death." 

The  testator  died  in  Oct.  1844,  and  his  widow  in 
1846  married  the  defendant,  William  Clarke.  She 
sarvived  her  two  oo-trastees,  and  died  in  July 
1876,  leaving  her  husband  surviving.  Daring  the 
period  from  her  drst  husband's  death  to  her  second 
marriage  the  widow  eojoyed  the  income  of  the 
testator's  estate,  and  during  the  second  covertara 
she  and  her  husband  applied  the  rents  and  profits 
to  their  own  use. 

The  plainti&s,  who  are  the  childran  of  one  of 
the  testator's  brothers,  and  their  husbands,  insti- 
tuted an  administration  action  and  contended  tbi^ 
within  twelve  months  of  the  testator's  death,  or  at 
least  at  the  time  of  his  widow's  second  marriage, 
there  ought  to  have  been  conversion  of  the  whole 
of  the  testator's  estate^  and  an  investment  in 
consols  or  other  securities  recognised  by  the  conrt, 
and  that  the  widow  was  only  entitled  to  the 
proceeds  of  such  investment.  Part  of  the  testator's 
estate  was  of  a  wasting  nature,  being  leaseholds 
for  terms  which  would  expire  between  the  years 
1881  and  1887.  The  plaintiffs  claimed  the  exoess 
of  rents  and  profits  actually  received  by  Mr.  and 
Mre.  Clarke  during  the  coverture  over  what  they 
would  have  received  if  the  whole  estate  had  been 
converted  and  invested  in  one  of  the  securities 
authorised  by  the  court.  Mr.  Clarke  had  never 
personally  received  the  rents  or  interfered  with 
the  property.  Digitized  by  VjUVJV  IC 
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Diekin$on,  Q  C.  and  Eo«rUl  for  the  plaintiffs. — 
Tbe  husband  is  liable  for  his  wife's  breach  of 
•rast: 

Smith  y.  Smith,  21  Beav.  385 ; 

Clough  V.  Bond,  3  Myl.  &  Cr.  490 ; 

and  under  Howe  t.  Lord  Darimo-ath  (7  Yes.  137)  it 
was  tbe  daty  of  the  trustoeii  tocoaTert  either  on  the 
testator's  death  or  tbe  second  marriage  of  tbe 
widow,  and  to  invest  the  proceeds  in  consols.  See 
Brown  t.  OeUatly,  17  L.  T.  Bep.  N.  S.  131 ;  L.  Bep. 
2  Cb.  761. 

There  is  nothing  here,  as  thero  was  in  Bobin»on  t. 
Bobinson  (1  De  G.  M.  &  G.  274),  to  anthorisean 
iivestment  in  any  other  secnricj. 

Pearson,  Q.C.  and  Charles  Browne  for  the 
defendant  Clarke.  —  The  statements  of  Lord 
Bomilly,  M.B,,  in  Smith  t.  Smith  {uhi  sup.), 
go  beyond  what  the  circumstances  of  tbe  rase 
required,  and  are  therefore  only  obiter  diefa.  At 
law  the  husband's  liability  for  bis  wife's  debts  is 
clear  and  precise,  and  lasts  only  during  the 
coverture.  Tbe  rule  of  equity  is  laid  down  by 
Lord  Redesdale  •  in  Adair  v.  Shaw  (I  Seh.  & 
Lef.  243).  Equity  will  bold  the  husband  liable 
after  the  determination  of  the  coverture  only  in 
•ases  where  the  funds  are  speciBcally  found  in 
the  husband's  possession ;  the  devastavit  must  be 
traced  distinctly  to  the  husband.  But  the  question 
does  not  really  arise  in  this  case.  There  was  no 
obligation  to  convert;  the  widow  was  entitled  to 
enjoyment  in  specie.  Therefore,  there  can  be  no 
obligation  to  make  good  tbe  loss  arising  front 
non-conversion.  First,  assume  the  breach  of  trust 
to  have  been  anterior  to  the  marriage,  which  it 
was  if  there  was  any  breach  at  all.  For  that 
breach  Mr.  and  Mrs.  Clarke  were  liable  during  the 
eoverture,  but  Mr.  Clarke's  liability,  both  at  law 
and  in  equity,  ceased  on  her  death.  Or,  secondly, 
if  there  was  a  continued  breach  of  trust  and  a 
continuing  liability,  it  was  so  continued  by  the 
wife  only  during  the  coverture.  In  either  case 
the  liability  ceases  after  the  coverture.  Howey. 
Lord  Dartmouth  does  not  apply  here : 

Hinves  v.  Hinve*,  3  Hare,  609. 
Where  there  is  an  implied  direction  as  to  one  of 
Mveral  objects,  and  no  such  direction  as  to  tbe 
others,  the  rule  applies,  expressio  unius  est  exclusio 
miteriiis.  Tbe  direction  that  tbe  house  in  Fercival- 
■treet  was  to  be  sold  implies  that  the  other  lease- 
holds were  to  be  retained  in  specie : 

WHday  y.  Sandays,  20  L.  T.  Bep.  N.  S.  861 ;  L.  Bep. 
7  £q.  455. 

Ifc  has  been  held  over  and  over  again  that  the 
doctrine  >of  Howe  v.  Lord  Dartmouth  is  not  to  be 
extended,  and  that  slight  evidence  will  prevent  its 
m^lioation. 

Oary  for  other  defendants. 

Dickinson,  Q.C.  in  reply. 

Hall,  Y.C— The  first  question  is  as  to  whether 
this  is  property  which  should  on  the  second 
marriage  of  the  wife  have  been  converted  into  a 
fund  of  a  permanent  character,  as  moneys  in- 
vested in  consols.  The  testator,  having  a  busi- 
ness and  a  house,  directed  that  the  business  dbould 
be  sold  if  a  fair  price  could  be  obtained.  There 
was,  therefore,  a  latitude  of  time  as  to  the  disposal 
\  of  tbe  business.  So  far  as  that  was  concerned 
^vthere  was  a  discretion  not  to  sell  at  all,  as  the 
tele  depended  upon  whether  in  the  judgment  of 
i^  representatives  a  fair  price  could  be  obtained. 


Tbe  testator  then  directs  payment  of  his  debts, 
and  funeral  and  testamentary  expenses,  and  be- 
queaths all  the  residue  of  his  freehold  and  lease- 
hold estates  with  all  moneys  and  so  on  to  Ma 
wife ;  and  then  he  provides  what  is  to  take  place 
in  case  of  her  marriage  again  and  after  her  death. 
He  then  directs  that,  if  she  does  not  marry  agun, 
all  is  to  be  left  at  her  disposal  at  her  death. 
It  may  be  that  no  conversion  was  necessary  until 
the  second  marriage ;  I  am  disposed  to  think  bo, 
but  it  is  ^not  necessary  to  decide  that  question. 
But  on  her  marriage  again  there  are  directions 

fiven  for  a  settlement :  "  I  wish  my  property  to 
e  80  settled  upon  her  as  to  be  quite  out  of  the 
control  of  her  future  husband."  If  it  stopped 
there,  perhaps  it  would  not  have  been  neoessaiy 
to  convert.  But  the  testator  goes  on  to  say  th^ 
he  wishes  her  to  enjoy  the  interest  during  her 
life,  and  then  he  bequeaths  it  over.  The  whole 
property  is  included  in  that  clause,  and  it  is  not 
contended  that  leaseholds  are  not  included.  Bat 
the  property  so  settled  is  described  as  "  the  money" 
and  "ail  moneys."  It  appears  to  me,  therefore^ 
that  from  that  time  it  is  described  as  being  a  money 
fund.  Thai  being  so,  conversion  is  involved  ai  a 
necessary  consequence — conversion beingaccording 
to  the  ordinary  rule.  This  case,  therefore,  comes 
within  the  principle  of  Howe  v.  Lord  Dart- 
mouth (7  Ves.  137).  It  baa  been  contended  by 
Mr.  Browne  that  the  direction  to  convert 
part  excludes  the  rest  Bat  tiie  directioa  to 
convert  the  business  and  house  if  a  fair  price  could 
be  obtained  is  reasonable  as  applied  to  that  kind 
of  property,  and  that  particular  property  is  only 
for  special  reasons  made  the  subject  of  express 
provision.  That  being  my  view  of  the  construc- 
tion, I  now  come  to  tbe  other  question,  which  ii 
well  worthy  of  consideration,  and  not  without 
difficulty.  The  question  is,  under  that  state  of 
circumstances,  wuat  liability  had  her  husband 
incurred  in  respect  of  the  leasehold  property  P  It 
is  said  that  the  liability  on  the  second  marriage 
was  a  liability  arising  previously  to  that  second 
marriage ;  and  then  it  is  argued  that,  that  bong 
so,  tbe  liability  is  in  the  same  position  and  subject 
to  the  same  rules  as  an  antecedent  debt  of  the 
wife  —  a  liability  which  only  lasts  during  the 
coverture.  It  appears  to  me  that  that  involves 
an  incorrect  construction  of  the  will.  The  con- 
version would  not  take  place  until  after  the 
marriage.  That  is  clear  on  the  words.  "  It  is  my 
wish,"  says  the  husband,  "  that  the  property  be 
so  settled  as  to  be  out  of  the  control  of  her  future 
hnsband."  It  does  not  mean  future  to  the  time 
of  settlement;  it  means  fhtnre  to  her  origiiial 
husband.  He  directs  something  to  be  done  if  ahe 
shall  get  married.  Sometimes  marriages  do  not 
take  place ;  they  go  off.  It  would  be  prematoie 
to  make  the  change  in  contemplation  of  mairiige. 
That  being  the  state  of  things,  what  was  the 
position  of  the  leasehold  property  with  respect  to 
the  husband  and  the  wife  P  The  1^^  title  ww  m 
the  three  trustees.  On  the  marriage  the  wife's 
individual  share  became  vested  in  her  husband  u> 
her  right.  He  immediately  became,  at  all  event^ 
a  oonstructivn  trustee.  There  are  two  views  of 
this  will  as  regards  the  settlement.  The  property 
is  to  be  "  out  of  the  control "  of  her  future  hus- 
band. One  view  is,  that  there  should  be  an  actual 
settlement  of  that  property.  Who  wonld 
make   itP    The  two  trustees  and  the  husband 
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crossed  my  mind  was  this :   it  might    not    be 
necessary     in     point     of     form     to     make  '  a 
settlement,  but  the  words  of  the  will  are  a  mode  of 
expressing  that  the  property  was  to  be  settled  in 
this  particnlar  way  in  which  the  hn&band  wonld 
become  a  tmstee  for  the  wife.    It  is  not  said  that 
yon  mnst  appoint  new  trasteea ;  bnt  the  property 
is  to  be  settled.    Bnt  it  may  be  said  that  it  must 
be  BO  settled  as  to  be  quite  out  of  the  hnsband's 
control,  and  that  this  Tiew  negatives  the  idea  of  a 
settlement  by  which  the  property  would  be  out  of 
the  hnsband  s  control.    It  seems   to  me  on  the 
whole  that  there   ought  to   have   been  a  settle- 
ment.   A  settlement  being  made,  the  property 
wonld  have  remained  vested  in  the  hnsband  in 
right  of  lus  wife.    He  became  trustee,  iti  fact,  of 
this   property  for  whoever  was  interested  in  it. 
Having  it  so  vested,  he  allows  it  so  to  remain,  and 
the  moneys  are  actually  received  by  him ;  at  least 
they  must  be  considered  to  have  been  received  by 
him  and  his  two  co-trustees.    They  must  be  taken 
to  have  been  received  by  him  throngh  the  agency 
of  his  wife.    Whether  it  was  so   in   fact  or  not, 
the  property  in  the  husband  ought  to  have  been 
settled,  and  was  not  settled.    In  these  circum- 
stances, if  we  turn  to  what  Lord  Bedesdale  says  in 
Adair  v.  Shato,  we  find  this  expression,  p.  262  : 
"The  sole  ground  on    which   courts    of  equity 
proceed  in  cases  of  this  kind  is  the  execution  of 
a  trost;  and  if  we  advert  to  the  cases  on  the 
subject,  we  shall  find  that  trusts  are  enforced,  not 
only  against  those  persons   who    rightfully  ai« 
possessed  of  the  trust  property  as  trastees,  but 
also  against  all  persons  who  come  into  possession 
of  the  property  bound  by  the  trust,  with  notice  of 
the  trust ;  and  whoever  so  comes  into  possession 
ia  considered  as  bound,  with  respect  to  that  special 
property,  to  the  execution  of  the   trust."    That 
being  so,  if  Ifr.  Pearson's  argument  founded  on 
AcUuT  V.  Bhato  be  taken  to  be  correct  and  applicable, 
it  appears  to  me  that  the  case  before  the  court  is 
one  in  which  the  property  came  into  the  legal 
control  of  the  trustees  and  of  the  husband.    That 
being  80,  the  case  must  be  treated  according  to  the 
principle  of  trust,  and  the  husband  must  be  held 
fiable,  having  been  himself  guilty  of  a  breach  of 
trust  in  allowing  the  property  to  remain  unsettled. 
He  ia  therefore  liable  for  the  amount  which  ought 
to  have  been  impounded.  That  liability,  it  appears 
to  me,  on  the  part  of  the  husband,  existed  and 
exists,   and   independently  of  this,  as  it    seems 
to    me,    whatever   view    I    might    be    disposed 
to  take   irrespectively   of   the    anthorities,  and 
sotwithstandine    the     observations    and    criti- 
cisms  which   cave    been    mftde    on    the   case 
of  Smith  V.  Btnith  (ubi  tup.)  and  the  other  oases 
cited,  I  must  take  it  that  the  law  is  as  it  has 
been  laid  down,  and  it  is  not  for  me,  as  a  judge  of 
first  instance,  on  general  principles,  to  adopt  my 
own  view  as  against  other  judges  of  first  instance. 
iSnch  a  practice  has  recently  been  deprecated,  and 
M  the  case  is  practically  governed  b^  Smiih  v. 
Smiih  {uhi  tup.),  and  there  being  this  liability,  my 
judgment  on  wis  part  of  the  case  will  be  framed 
in  accordance  with  that  decision. 

Pearion,  Q.C.,  as  to  the  measure  of  damages, 
suggested  that,  as  the  husband  had  received  no 
personal  benefit,  he  should  only  be  reqnired  to 
make  np  the  difference  between  the  present  value 
of  tiie  Kaseholds  and  that  of  the  consols  which 
might  have  been  purchased  at  the  time  when 
conversion  should  nave  been  effected. 


'RkLL,  Y.C.  directed  that  the  measure  of  lia- 
bility should  be  the  amoant  of  overpayment  re- 
ceived by  the  husband  or  wife :  (Setou  on  Damages, 
p.  217,  note.)    The  minutes  of  judgment  on  this 
point  were  as  follows : — Declare,  that  upon  thetme 
construction  of   the  testator's  will,    Mary  Ann 
Clarke  was  entitled,  as  from  the  date  of  hur  mar- 
riage with  the  defendant  William  Clarke,  to  such 
income  only  as  would  be  equal  to  the  dividends 
which  would  have  been  produced  by  a  sale  and 
conversion  of  the  testator's  leasehold  messuages 
and  other  personal    estate    (not    consisting    of 
Government  stocks  or  funds)  at  the  time  o?  his 
marriage  with  the  defendant  William  Clarke,  and 
by  the  investment  of  the  proceeds  thereof  in  Bank 
Three  per  Cent.  Annuities.  Declare,  that  the  defen- 
dant Clarke  is  personally  liable  to  make  good  the 
difference  between  the  annual  rents  and  profits  of 
the  testator's  leasehold  messuages  and  other  per- 
sonal estate  (not  oonsisting  of  Government  stocks 
or  funds)  received  by  him  and  the  said  Mary  Ana 
Clarke,  or  either  of  them,  durint!  the  coverture, 
and  the  dividends  which  wonld  have  been  produced 
by  a  sale  and  conversion  of  the  testator's  lease- 
hold messuoges  and  other  personal   estate  (not 
oonsisting  of  Government  stocks  or  funds)  at  the 
time  of  her  marriage  with  the  defendant  WilliaiB 
Clarke,  and  by  the  investment  of  the  proceeds 
thereof  in  Bank  Three  per  Cent.  Annuities.  And  it 
appearing  that  Mary  Ann  Clarke,  between  the 
respective  dates  of  her  marriage  with  the  defen- 
dant William   Clarke    and    her   death,   received 
18762.  13«.  3d.  in  respect  of  income  arising  from 
the  testator's  leasehold  messuages,  and  that  the 
defendant  William  Clarke  between  the  same  dates 
received  on  behalf  of  the  said  Mary  Ann  Clarke,  in 
respect  of  such  income,  the  sum  of  632.  18«.  6(2, 
making,  with  the  said  sum  of  18762. 13*.  Sd  the 
sum  of  194QZ.  11«.  9i.,  inquire  what  amonnt  of 
dividends  wonld  have  been  produced  by  the  sale 
of  the  said  leasehold  messuitKes  at  the  date  of  the 
marriage  of  Mary  Ann  Clarke  with  the  defendant 
William  Clarke,  and  the  investment  of  the  pro- 
ceeds of  sale  in  Bank  Three  per  Cent.  Annuities. 
And  let  the  defendant  William  Clarke,  within  one 
month  from  the  filing  of  this  certificate,  pay  into 
court,  &□.,  the  difference,  &c.,  certified  in  answer 
to  such  inquiries. 

Solicitors:  Apiley  Eben  Briant;    West,  Siitg, 
Adanit,  and  Oo.  _____ 

ManA  17, 18,  and  19. 

(Before  Tht,  J.) 

.Knikhi  v.  Fobwku.  (a) 

Injunelion — Party  vtaU  — Ifetropolitan  BuSdi^f 

Act  1855  (18  ^  19  VieL  e.  122),  •«.  8  and  8a 
0»  one  tide  of  and  against  a  wall  toithin  the 
boundary  of  hit  land,  the   plaintiff  had  oon- 
itmoted  certain  cloiele.     On  the  other  tide  of 
and  againtt  the  tame  wall,  the  defendaiU,  vthote 
land  adjoined  that  of  the  plaintiff,  had  conilrueleA 
a  thed. 
Held,  thai  the  wall  wot  a  party  waU  within  the 
Metropolitan  Building  Aet  1to5,  to  far  at  the 
ttructuret  of  tlie  plaintiff  and  defendant  were 
eo-terminoiu. 
Tus  plaintiff  commenced  an  action  against  the 
dAfendant,  claiming  an  injunction  to  restrain  him 
from  pulling  down  or  building  upon  or  otherwise 

(a)  Bepottad  by  Vbahk  JBtixb,  Bsq.,  Bairiatei-at-Law. 
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interfering  with  a  wall  belonging  to  the  plaintiff 
and  situate  at  the  back  of  his  leasehold  znessuages 
Noo.  6  and  7,  Surrey-row,  Blaokfriars-road,  in 
the  county  of  Surrey,  and  for  a  mandatory  in- 
junction to  compel  the  defendant  to  pull  down 
the  bailding  already  erected  by  him  upon  the 
plaintifS's  said  wall,  and  to  restore  the  same  wall 
to  its  former  condition. 

The  action  was  tried  withont  a  jaiy,  and  it 
appeared  in  evidence  that  in  1877  a  fire  oconrred 
on  the  premises  of  the  defendant's  lessor,  and  that 
on  the  30th  Oct.  in  that  year,  the  defendant,  who 
was  the  owner  of  the  premises  at  No.  172, 
BlackMars-road,  south  of  the  plaintifTs  land,  sent 
to  the  plaintiff  the  following  notioe : 

I  hereby  give  yon  notioe,  as  reqniied  by  the  Hetro- 
fwlitan  Biiildiiigs  Act  (18  i.  19  YiisL  o.  122),  that  is 
intended  to  take  down  snoh  portions  of  the  party  waJls 
or  all  of  the  same  as  may  be  necessaiy,  wbioh  divide 
your  premises  from  the  above,  and  to  rebnild  the 
sameaooording  to  the  provisions  of  the  Metropolitan 
BnildiTigs  Aot,  such  said  walla  now  being  in  a  dangerons 
condition. 

The  other  facta  are  sufficiently  stated  in  the 
judgment  of  his  Lordship. 

The  question  was,  whether  the  wall  in  question 
was  or  was  not  a  party  wall  within  the  meanin  g  of 
the  statute. 

North,  Q.C.  and  E.  T.  Holland,  for  the  plaintiff, 
argued  that  the  wall  was  not  a  party  wall,  and 
cited 

Metropolitan  Buildings  Aot  1855,  ss.  3,  82,  83, 85 ; 
Matt*  V.  Haieleint,  5  Tannt.  30  ; 
Cubitt  V.  PorUr,  8  B.  A;  C.  257 ; 
Standard  BcmJi  of  Africa  v.  Stoktt,  38  L.  T.  Bep. 
N.  S.  672  i  L.  Bep.  9  C!h.  Div,  6a 

FiKher,  Q.C.  and  Ifaidhw,  for  the  defendant, 
contended  that  user  had  maide  the  wall  a  party 
wall,  and  cited 

attplmu  V.  Chwrlty,  1 L.  T.  Bep.  N.  8.  S3 ;  7  C.  B. 

TfMtoa  T.  ArnoU,  L.  Bep.  8  C!h.  App.  1064 : 

Amu  t.  DdUcn,  88  L.  T.  Bep.  N.  S.  510  j  L.  Eep.  3 

Q.B.I)iT.  85; 
Shigield  Induttrial  BoeUty  v.  Jorvit,  W.  N.  1871, 

p.  208 ;  W.  N.  1872,  p.  47. 

North,  Q.G.,  in  reply,  cited 
PoiUton  y.  Gilford,  L.  Bep.  18  E4.  259. 

Fht,  J.— The  only  question  which  I  have  to 
determine  is  as  to  the  wall.  The  wall  runs  east 
and  west  at  the  back  of  the  plaintiff 's  knd.  This 
plot  cf  land  was  demised  to  the  predecessor  in  title 
of  the  plaintiff.  The  predecessor  left  a  yard 
behind  his  buildings,  and  at  the  back  of  the  yard 
he  built  a  wall  well  within  his  own  boundary. 
This  wall,  no  doubt,  originaUy  belonged  to  the 
plaintiff.  It  appears  to  me  to  be  clear  from  the 
evidence  that,  about  Sept.  1840,  a  Mr.  Oakey  was 
in  ooonpation  of  the  defendant's  land,  and  con- 
stmoted,  on  his  side  of  the  wall,  a  shed  or  coke- 
hole.  Towards  the  north  of  it  was  a  wooden 
stmctnre  supported  by  beams  and  covered  with 
feather-edged  boards.  The  roof  was  a  lean-to 
against  the  defendant's  house.  Mr.  Oakey's 
strnotnre  was  taken  down  in  1868,  and  another 
similar  but  higher  structure  was  carried  up,  con- 
sisting of  a  timber  weather  boarding  and  a  roof, 
which  was  made  partly  of  tiles  and  partly  of  sl^- 
lights.  In  1877  a  fire  occnrred  on  the  proper^  of 
the  lessor  of  the  defendant  The  question  which 
arises  is  this.  Had  that  wall  become  a  psr<7  wall 
within  the  provisions  of  the  Metropolitan^uildisgs 
Act  P    By  the  3rd  section  of  that  Act  it  is  provided 


that  the  "  party  wall "  shall  apply  to  every  wall  used 
or  built  in  order  to  be  ased  as  a  separation  of  anj 
building  "from  any  other  building,  with  a  view  to 
the  same  being  occupied  by  different  persons." 
Upon  that  clause  several  questions  arise.  The 
object  of  the  Aot  is  to  define  the  wall  as  a  party 
wall  with  reference  to  its  user,  and  not  with  refe- 
rence to  the  rights  of  ownership  possessed  by  the 
proprietors  of  the  adjoining  land.  It  is  the  object 
of  the  Aot  to  limit  the  rights  of  private  ownera 
for  the  public  good,  and  the  physical  condition, 
position,  and  user  of  the  wall,  not  the  rights  of 
oirners,  must  be  considered.  The  first  question  is 
whether  that  wall  was  used  as  "a  separation  of 
any  building  from  any  other  building.  I  think 
it  was  so  used  as  between  the  defiandant's  shed  and 
the  plaintiff's  closets,  which  were  buildings. 
These  structures  were  built  with  the  intention  tut 
they  should  be  nsed.  Mr.  North  argued  that, 
because  the  plaintiff  had  no  view  that  the  boild- 
ings  on  each  side  should  be  occupied  by  different 
persons,  the  wall  was  not  a  party  wall  within  the 
meaning  of  the  Act;  bat  I  tbink  the  words  buss 
that  the  users  of  the  wall  on  each  side  haves 
"  view  to  occupy  it "  differently.  Mr.  N'<nth  also 
contended  that  the  construction  whidi  I  hate 
adopted  takes  away  the  control  of  the  wall  from 
the  owner  of  it;  but  the  control  oE  property 
is  often  taken  awa^  from  the  owner  hj  Acta  of 
Parliament  for  pnbhc  purposes.  I  consider  that 
this  wall  is  a  party  wall;  and  the  second  quel- 
tion  which  arises  is  as  to  tho  eztoit  to 
which  the  wall  has  become  a  party  walL 
The  case  of  Wt^on  v.  Arnold  is  a  dis- 
tinct authority  that  a  wall  may  be  a  party 
wall,  for  some  part  (mly,  and  cease  to  be  apaitf 
wall  when  the  buildings  on  each  side  oease  to  be 
co-terminouB ;  and  I  hold  this  wall  to  be  latently 
a  party  wall  to  the  extent  of  tiie  two  oloaets  only. 
The  third  question  is,  was  there  anything  in  the 
nature  of  an  easement  for  the  support  cf  the 
buildings  of  the  defendant  P  Mr.  OaJcey's  build- 
ing did  rest  on  the  wall,  and  that  was  so  in  the 
building  of  1868,  which  was  supported  on  half  of 
the  waU.  But  it  appears  that  the  building  whieb 
was  there  at  the  time  of  the  fire  was  preceded  by 
a  building  of  Mr.  Oakey  in  1849,  and  he  has  said 
that  that  building  rested  on  supports  put  in  the 
ground,  and  I  believe  that  statement,  as  it  if 
supported  by  other  evidence.  The  conclusion  is. 
that  Mr.  Oakey  is  correct  as  to  the  earlier  build- 
ing, and  Mr.  Davis  (another  witness)  is  correct  aa 
to  the  later  building,  which  differed  in  being  higher 
and  resting  on  the  wall.  I  cannot.  fh>m  the  natore 
of  the  structure,  infer  the  existence  of  tkoqniesoenoe 
on  the  part  of  the  plaintiff.  The  defendant  has 
failed  altogether  except  as  to  his  contention  with 
regard  to  the  part  of  the  wall  behind  the  plaintiff's 
cloeeta  being  a  party  walL  I  think  that  tne  defen- 
dant has  interfered  with  the  rif^ht  of  the  plaintiff 
who  is  bound  to  deliver  up  his  land  to  ms  land- 
lord at  the  end  of  the  term  in  the  same  conation 
as  when  it  was  originaUy  demised.  The  injwe- 
tion  must  therefore  go  as  to  that  part  of  the  wall 
which  is  behind  the  plaintifTs  dosete  until  the 
defendant  shall  have  complied  with  the  provisune 
of  the  Metropolitan  BnildinKs  Aot  as  to  dealing 
with  party  walls.  As  to  tixB  remainder  of  the 
wall,  there  must  be  an  injunction  restraining  the 
interference  of  the  defendant. 

Solicitors :     WilhdU    and    Compion ;    F.   W- 
Mowut. 
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April  4  and  5. 
(Before  F»T,  J.) 
J2«  Thx  Kcbt  Tkahwats  Company,  (a) 
Company — CotU  of  obtaining  rpeeial  Act. 
By  tt«  tpeeial  Ad  ineorporaiing  a  company  it  wcu 
provided  cu  foUotot :   "  AU  eo»U,  charge*,  and 
eupentes  of  and  incident  to  tlia  preparing  for, 
obfoMM^,  and  paseing  of  this  Act,  or  otherwiee 
m  reiaUon  thereto,  shall  oe  paid  b^  ihe  eompany. 
SiaU,  that  a  pereon  who  had  done  work  towardi 
obttnning  tne  Act,  bat  only  at  clerk  to  a  promoter 
ef  the  eompany,  could  not  prove  for  hie  remvme- 
ration  in  the  winding-up  of  the  eompany. 

Thi  Kent  Tnmways  Company  was  incorporated 
by  the  stotnte  86  &  37  Viot.  c.  ccxziy.,  which  ob- 
tamed  the  Sqyal  assent  on  the  5th  Aug.  1873. 
By  the  69th  section  of  the  statnte : 

An  oosts,  chams,  and  ezpeaaes  of  and  inoideiit  to  the 
preparing  for,  obtiJiiiiig,  and  passing  of  this  Act,  or 
othsrwise,  in  relation  thereto,  snail  be  paid  by  the  oom- 
pany. 

On  the  19th  Nov.  1875  an  order  was  made  to 
wind-ap  the  company,  and  Georse  Pike  brought 
in  a  claim  against  the  assets  for  2391. 11<.  4d.  for 
"work  and  labour  done,  and  materials  for  the 
same,  provided  by  me  as  a  parliamentary  agent  in 
and  ahont  and  incident  to  the  preparing  for, 
obtaining,  and  passing"  the  above-mentioned 
statute. 

An  objection  taken  by  the  liquidator  that  the 
oompanv  had  never  entered  into  any  agreement 
with  Pike,  and  that  he  was  a  clerk  or  servant  to 
a  Mr.  Gough,  the  promoter  of  the  company,  was 
allowed  by  the  chief  clerk. 

Pike  now  took  out  a  summons  to  vary  the 
clerk's  certificate  in  respect  to  the  disallowance  of 
thedaim. 

TerrsR  for  the  summons. 

Olaete,  Q.G.  and  Solomon,  contra. 

VtT,  J.  said  that  the  Act  was  sileot  as  to  the 
persons  by  whom  the  work,  with  regard  to  which 
costs  had  been  incurred,  had  been  done.  The 
work  might  have  been  done  by  a  promoter,  who 
hoped  to  get  the  coats  allowed  by  the  compauy 
when  formed,  or  it  might  have  been  done  by  a 
person  who  had  agreed  with  the  promoter  for 
parent  by  the  latter.  His  Lordship  was  of 
opmion,  on  the  evidence  in  the  present  case,  that 
the  person  asking  for  payment  of  costs  under  the 
Act  was  employed  by  the  promoter,  and  could 
onl^  look  to  him  for  payment.  The  only  person 
entitled  under  sect.  69,  as  against  the  company, 
ma  the  promoter. 

Hummont  ditmitted  with  costt. 

Solicitor  for  Pike,  T.  E.  Watkin. 

SolicitoTB  for  the  liqnidator,  Keighley,  Shea,  and 
Sevan.  

Saturday,  AprU  5. 

(Before  Fet,  J.) 

AxniT  V.  NoKTH  ASS  South  Woolwich  Subway 

COXFAHT.  (a) 

Praetiee — Summone  for  further  answer  to  itUerro- 

gatoriea— Order  XXKI.,  r.  10. 
A  summons  for  a  further  answer  to  interrogatories 
must   specify  the  parOeular  interrogatories  or 

(•)  aap<nted  tf  7iiaz  Etass,  Eaq ,  Biirrut«r-at-I«w. 


part)  of  interrogatories  to  which  a  further  answer 

ie  required. 
The  defendant  company  delivered  interrogatories 
for  the  examination  of  the  plaintiff. 

The  plaintiff  made  the  usual  a£Sdavit  in  answer 
but  did  not  answer  all  the  interrogatories. 

The  defendant  company  took  oat  a  summons 
for  an  order  on  the  plaintiff  to  make  a  farther 
affidavit  in  answer  to  the  interrogatories.  This 
samraons  was  adjoamed  into  court. 

Olasse,  Q.C.  and  Loughborough  for  the  defendant 
company. 

Higgtnt,  Q.C.  and  }£vlligan  for  the  plaintiff 
— The    partionlar    interrogatories    to   which 
farther  answer  is  required  ooght  to  have  been 
pointed  out  in  the  summons.    They  cited 

CheittifitiA  Collttry  Company  t.  Black,  24  W.  B. 

783; 
AXOiMsm  V.  Labowihtre,  39  L.  T.  Bep.  "S.  S.  a07 

L.  Bep.  3  Q.  B.  Div.  654. 

Fbt,  J.,  after  stating  that  he  agreed  with  the 
decision  of  Hall,  Y.  C,  in  the  case  of  th» 
Oheeterfidd  OoUiery  Company  v.  Black,  said  that 
the  interrogatories  or  parts  of  inteirogatorita 
to  which  further  answers  were  required  ought  to 
have  been  specified  in  the  summons,  and  directed 
the  defendant  company  to  deliver  to  the  plaintiff 
a  statement  in  writing,  pointing  out  where  a 
farther  answer  was  required,  and  that  tlie  hearing 
of  the  summons  should  be  resumed  in  ooart 
without  farther  expense  being  incurred  by  taking 
oat  a  fresh  summons. 

Solicitor  for  the  defendant  company,  P.  D. 
CunniTigham, 

Solidtors  for  the  plaintiff,  W.  and  J.  Oibson. 


Saturday,  AprU  5. 

(Before  Fkt,  J.) 

Ptoht  V,  PEiiinr.(a) 

Ooet*  of  cuiminitiration   suit — Direction  to  pay 

"  testamentary  expenses." 
When  a  testator  directed  that  his  "  testamentary 

expenses "  should  be  paid  out  of  hit  money  tn- 

vested  in  the  City  of  London  Brewery  Company : 
Seld,  that  the  "testamentary   expenses"  included 

the  costs  of  a  suit  for  the  admmisiration  of  the 

testator's  estate. 
C.  W.  Pemnt,  deceased,  by  his  will  directed  all 
his  jast  debts,  faneral  and  testamentary  expenses, 
to  be  paid  out  of  his  money  invested  in  the  Citv 
of  London  Brewery  Company,  and  gave,  devised, 
and  bequeathed  three  houses  at  Dalston,  and  all 
his  money  invested  in  the  City  of  London  Brewery 
Company,  and  all  other  his  real  and  personal 
estate,  to  his  wife,  upon  trast  to  receive  the 
income  thereof  for  the  support  of  herself  and  the 
testator's  two  children,  a  son  and  daughter,  until 
they  should  respectively  attain  the  age  of  twenty- 
one  years,  and  upon  the  son  attaining  that  age 
the  testator  gave  the  three  houses  to  him  abso- 
lately,  and  upon  the  daughter  attaining  twenty- 
one,  he  directed  that  the  money  invested  in  the 
City  of  London  Brewery  Company,  and  all  other 
his  residuary  estates,  should  oe  equally  dividcKl 
between  his  daughter,  his  wife,  and  nis  son. 

The  wife,  who  was  sole  executrix,  proved  the 
wiU. 

A  suit  was  commenced  by  the  childrra,  by  their 
next  friend,  for  the  administration  of  the  estate. 

(al  B«pnrt«d  by  Fbakk  Etass,  Eaq.,  BuTiater-At.I«ir. 
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The  children  having  now  oome  of  sge,  a 
snmmoiis  was  taken  ont  for  the  division  <»  the 
testator's  tmat  funds. 

The  question  which  now  came  before  the  coart 
was,  whether  the  term  "  testamentary  expenses  " 
included  the  costs  of  the  administration  suit,  bo  as 
to  make  them  payable  oat  of  the  money  invested 
n  the  City  of  LondcHi  Brewery  Company. 
/.  E.  Woodroffe  for  the  plaintifE. 
Everilt  for  the  defendant. 
The  following  cases  were  cited  : 
Allcm  V.  Oott,  26  L.  T.  Bep.  N.  S.  412;  L.  Bep.  7 

Ch.  App.  489; 
JfOc*  ▼.  Harriton,  SO  L.  T.  Bep.  KT.  S.  190 ;  L.  Bep. 

9  Ch.  App.  316 ; 
Barloa  v.  Harloe,  33  L.  T.  Eep.  N.  S.  247 ;  L.  Bep. 
20  Eq.  471. 

Fbt,  J.  was  of  opinion  that  the  case  of  MUea  v. 
Sarriton  showed  that  where  a  testator  charged  a 
particular  fund  with  the  payment  oE  his  testa- 
mentary expenses,  the  fund  must  bear  the  costs  of 
■a  admmistration  suit,  and  held  that  the  costs  of 
the  present  suit  most  be  paid  out  of  the  money 
mvested  in  the  City  of  London  Brewery  Company. 

Solicitor  for  the  plaintiffs,  E.  Kimber. 

Solioitar  for  the  defendant.  Carter. 


AprU  5  and  9. 

(Before  Fet,  S.) 

COLLETT  V.  DiCKBNSOir.  (a) 

TraeUee  —  Moerried  woman  —  Judgment  agavatt 

teparaie  estate — Cottt. 
J»  an  aelion  brcmght  agamit  a  married  woman, 
hairing  teparate  propwiy,  and  her  hwiband,  the 
judge  at  the  tried  gave  judgment  declaring  that 
oQ  the  property  veeted  in  her  at  that  Hme,  or  in 
any  other  person  in  iruttfor  her,  woe  ehargetible 
with  the  payment  of  the  dei)t  and  coets  claimed, 
and  directing  inquiries  at  to  her  separate  estate. 
The  master  honing  certified  in  answer  thai  she 
was  entMed  for  her  separate  use  to  an  annuity 
vetted  in  a  trustee  {who  wa*  not  a  party  to  the 
action) ! 
Seld,  on  a  summons  for  leave  to  sign  judgment  for 
the  debt  and  costs,  that  the  plavntiffs  costs  when 
taxed  and  the  amount  of  the  debt  with  interest 
on  Qicd  swm  at  4  per  cent,  must  be  declared  to  be 
a  fihaxge  upon  the  annuity  vrithout  prejudice  to 
the  claims  of  the  trustee,  and  t^ial  the  plaintiff 
must  pay  the  costs  of  the  dtfendant  hnsband  arid 
aid  Viem  to  hie  own  debt. 
In  Jnne  1877  the  plaintiff  commenced  an  action 
in  the  Exchequer  Division  against  Caroline  Dioken- 
Bon  fbr  341. 19«.  6d.  for  goods  supplied.    Caroline 
Dickenson,  in  her  statement  or  defence,  alleged 
that  she  was  married  in  1848  and  that  her  husband 
was  still  alive.    The  plaintiff  in  his  reply  stated 
that  he  was  not  aware  when  he  gave  her  credit 
that  Caroline  Dickenson  was  married,  but  believed 
ker  to  be  a  widow;  that  she  obtained  credit  by 
representing  that  she  was  entitled  to  an  annuity  ; 
that  he  had  discovered  since  delivering  his  state- 
ment of  claim  that  she  was  entitled  under  a  sepa- 
ration deed  to  an  annuity  settled  to  her  separate 
rue,  but  was  unable  to  discover  who  were  the 
trustees   of  the  deed.     The  defendant,  Caroline 
Dickenson,  rejdned  that  she  was  the  wife  of  Isaac 
W.  Dickenson,  and  she  demurred  to  the  first  part 

(•)  B«partedtjI'u>K£TAiig,Eaq.,  Buiistet4it.I«w. 


of  the  reply.  Her  demurrer  was  overruled.  _  Her 
husband  was,  subsequently  to  her  rejoinder,  joined 
as  a  co-defendant.  The  action  was  tried  at  the 
Warwick  assizes  on  the  3rd  Aug.  1878,  before 
Fry,  J.,  when  his  Lordship  made  the  followiiig 
declaration,  "That  all  the  property  now  vested  in 
the  defendant  Caroline  Dickenson  at  this  time,  or 
in  any  other  person  in  trust  for  her,  is  chargeable 
with  the  payment  of  the  debt  and  costs  in  this 
action,"  and  directed  "that  all  proper  inquiries 
should  be  made  of  what  such  separate  property  , 
consists,  and  in  whom  it  is  now  vested,"  and  that  j 
the  farther  consideration  of  the  action  shoald  be 
reserved,  and  that  any  party  shoald  have  liberty 
to  apply. 

In  answer  to  the  inqairies  directed,  Master 
Johnson  made  the  following  certificate : 

1.  That  the  separate  property  of  the  said  defendant, 
Caroline  Dickenson,  consists  of  an  annuity  of  3421., 
payable  qnarterly.  .  and  that  the  said  annmlgr  ia  second 
by  the  oorenant  of  the  defendant,  Isaac  Wykehua 
IMckenson,  contained  in  a  certain  deed  of  sepantim 
existing  between  the  said  CaioUne  Dickenson  and  the 
said  Isaac  Wykeham  Dickenson. 

2.  And  the  said  annoit^  ia  now  vested  in  AichibaU 
Erakine  as  the  sole  aarriving  trostee  of  the  said  deed  of 
separation. 

On  the  4th  Jan.  1879  the  plaintiff  took 
oat  a  summons  for  the  defendants  to  show  cause 
why  the  plaintiff  shoald  not  be  at  liberty  to  sign 
judgment  in  the  action,  npon  the  certificate  of 
Master  Johnson,  for  the  amoant  of  the  debt,  and 
costs  to  be  taxed,  and  this  summons  was  adjoomed 
into  court,  and  by  consent,  heard  before  Fry,  J. 

T.  BreU  for  the  plaintiff!.— Your  Lordship  at  the 
trial  directed  jadgment  to  be  entered  in  the  form 
given  in  the  report  of  Pieard  v.  Sine  (L.  Bep; 
6  Ch.  App.  278). 

J.  E.  Woodroffe,  tat  the  defendaote,  objeoted 
that  jadgment  for  costs  coold  not  be  given  against 
the  hus&nd  for  a  debt  inonrred  in  respect  of  his 
wife's  separate  property,  that  the  jadgment  conld 
not  be  entered  against  the  wife  personally,  and 
that  the  trostee  oaght  to  have  been  miade  s 
party. 

Brett  in  reply. — ^The  trustee  ought  not  to  be 
a  party.  The  reason  for  not  making  aim  a  par^  ii 
snflSciently  shown  in  the  judgment  of  Hall,  V-C. 
in  Davies  v.  Jenkins  (L.  Eep.  6  Oh.  Div.  728),  vit, 
that  "  the  form  of  the  order  in  Piekard  v.  Eiu 
goes  to  the  length  of  charging  '  any  sum  in  any- 
body, and  there  would  ....  bo  no  advantage  in 
alleging '  a  claim  to  any  particular  sum  'vested  is 
some  particular  person.      He  also  oited 

Sewton  V.  BooOe,  12  L.  T.  Bep.  0.  S.  242 ;  4:C.  B. 

359  * 
Horrell  v.  Cowan,  37  L.  T.  Ben.  N.  8.  596, 122;  1 

L.  Bep.  6  Ch.  Div.  172 ;  7  Ch.  Kt.  151 ; 
London  and  Provincial  Bank  v.  BogU,  Sl'L.'S.  Bep. 

N.  S.  780  ;  L.  Eep.  7  Ch.Div.  773; 
Xorria  y.  freeman,  39  L.  T.  Bep.N.  S.  125 ;  L  Bep. 
3  P.  Div.  65. 

Owr.  ado.  twtt. 

April  9. — Fht,  J.— Sinoe  this  ease  came  before 
me  on  Saturday  last,  Mr  Begistrar  Leach  has 
made  inquiries  as  to  what  was  farther  done  in 
the  case  of  Bavies  v.  JenMns,  but  he  has  been 
unable  to  ascertain  that  anything  farther  wis 
done.  I  must  direct  the  costs  of  the  plainti£ 
including  his  costs  of  this  application,  to  be  t**^ 
and  declare  that  snoh  costs  and  the  sum  oi 
342. 19«.  hd.,  with  interest  on  that  sum  at  4  pw 
cent,  from  the  date  of  this  order,  are  a  charge 
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npcm  the  azmoitj  payable  by  Archibald  Erskine 
niuler  the  tarusts  of  the  separation  deed,  bat  that 
this  order  Ib  to  be  withont  prejudice  to  any  claims 
by  such  trustee.  PlaintiS  mast  pay  the  taxed 
ooets  of  the  defendant,  the  husband,  and  add  them 
to  his  own  debt. 

SoIkatOTB  fbr  the  plaintiff,  (7&ure&,  8ont,  and 
CHarha,  agmtB   fbr   0«rton  and  Wethnood,  Bir- 

SS&atan   for  the   defendants,  Emanuel   and 
Sowtd,       

QUEEN'S  BENCH  DIVISION. 
Martih  25, 26,  and  29. 
(Before  Meixos  and  Litsh,  J  J.) 
.   MxbLOB  (app.)  «.  Denhau  (resp.).  (a) 
Sdtool  Board — Bye-lawt — Attendance  of  children 
employed  in  faeloriet—7  *  8  Viet.  e.  15,  «.  31— 
33  ^  34  Viet.  e.  75-37  ^  38  Viet.  c.  44.  m.  6  * 
15—39  ^  40  Vi<n.  e.  79,  »».  6,  6,  7. 
By  lk«  Factory  Act  1844,  s.  31,  it  is  enacted  tliat  it 
ihaU  be  law/ul  to  employ  any  child  ten  hours  in 
a  factory  on  altemcUe  toeek  days,  provided  {inter 
alia)  iJiai  on  tlie  other  alternate  days,  the  child 
thaU.  attend  school  for  five  hours  a  day,  except 
Saturday. 
By  tite  Elementary  Education  Act  1870,  «.  74,  siAool 
hoards  may  make  hye-laws  provided  {inter  alia) 
that  no   bye-law  shaU  be  contrary  to  anything 
contained  in  any  Act  for  regulating  the  education 
of  children  employed  in  labour. 
The  reepondetU  was  tummoned  fur  breach  of  a 
hu«-Um>  made  by  a  school  board  requiring  all 
efttldrei*  to  €Utend  sehool  twenty-seven  Aour*  a 
week,  hie  ehUd  being  employed  and  duly  attend' 
ing  school  under  the  Factory  Acts. 
HM,  that  the  sehool  board  was  not  entitled  to  en- 
force  their  bye-law  in  respect  of  children  who, 
cdthotightMt  obeying  such  bye-law,  werefiilfiUing 
and  observing  the  conditions  of  the  Factory  Acts; 
and  thai  tiie  justices  were  right  in  refusing  to 
cowviet  the  respondent. 
Teb  vas  a  case  stated  by  four  of  Her  Majesty's 
jnstioes  of  the  peace  in  and  for  the  borough  of 
Oldham,  in  the  county  of  Lancaster,  under  the 
statute  20  4k  21  Vict,  a  43,  for  the  purpose  of 
obtaining  ihe  opinion  of  the  court  on  questions  of 
law  which  arose  aa  hereinafter  stated. 

(1-)  At  a  petty  sessions  holden  at  Oldham  afore- 
■akl,  in  and  for  the  said  borough  onthe  3rd  Oct. 
1878,  an  information  preferred  by  James  Mellor 
(hereinafter  called  ihe  appellant)  against  Thomas 
Denham  (hereinafter  called  the  respondent)  under 
the  bye-laws  of  the  School  Board  for  the  district 
of  the  borough  of  Oldham  duly  made  on  the  12th 
March  1877,  and  confirmed  in  pursuance  of  sect. 
74  of  the  Elementary  Education  Act  1870, 
charging  that  "  the  respondent,  being  the  parent 
of  a  cbild  called  Joseph  Denham,  who  was  in  his 
onstody  and  not  less  than  five  nor  more  thtm 
thirteen  years  of  age,  did  unlawfully  neglect  and 
omit  to  cause  the  said  child  to  attend  school  the 
whole  of  the  ordinary  school  hours  as  required  by 
the  said  bye-laws,  he.  the  said  Thomas  Denham. 
not  having  a  reasonable  excuse  for  such  non- 
attendance,"  was  heard  and  determined  by  the 
■aid  justices,  who  dismissed  the  said  information. 
(2.)  The  appellant  being  dissatisfied  with  this 
U)  lUsoned  or  M.  V.  McEkllib.  Ban.,  Biniatwit-Ltw 


determination. npon  the  hearing  of  the  said  in> 
formation,  applied  in  writing  for  a  case  setting 
forth  the  facts  and  grounds  of  such  determination 
for  the  opinion  of  this  court,  and  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

(3.)  Therefore  the  said  justices,  in  oomplian  e 
with  the  said  application  and  the  proTisions  of  tl  s 
said  statute,  stated  and  signed  the  following  case. 
(4.)  Upon  the  hearing  ot  the  said  information  it 
was  proved  on  the  part  of  and  by  the  appel1an% 
and  found  as  a  fact,  that  the  said  child  did  nc  t 
attend  school  during  the  whole  of  the  ordinary 
school  hours,  and  that  the  child  was  ten  yeoia 
and  six  months  old,  and  the  bye-laws  of  the  said 
school  board,  of  which  a  copy  was  attaohed.to  this 
case,  were  pat  in  evidence  and  proved. 

(5.)  It  was  also  proved  on  the  part  of  the  re- 
spondent that  the  child  was  employed  at  the 
cotton  factory  of  Messrs.  Badoliffe  and  Sons  i> 
Oldham,  and  was  attending  an  efficient  elementary 
school  regularly  pursuant  to  the  Factory  Acts 
1833  to  1874. 

(6.)  It  was  contended  on  the  part  of  the  appellant 
that,  by  virtue  of  the  bye-laws  of  the  bofml  m»d9 
in  pursuance  of  the  74th  section  of  the  Elementary 
Ednoation  Act  1870,  the  board  could,  if  tiwy 
thought  fit,  oompel  children  to  attend  sohocl 
during  the  whole  of  the  school  hours ;  and  that 
this  applied  notwithstanding  that  such  children 
were  working  at  a  factory  and  attending  an  efficient 
elementary  school  in  conformity  with  the  provi- 
sions of  the  Factory  Acta  1833  to  1874;  and  that 
there  was  nothing  in  the  said  Acts  restraining 
the  powers  conferred  on  the  board  by  the  Ele- 
mentary Education  Act  1870,  that  there  was 
nothing  in  the  bye-laws  oontraiy  to  anything; 
contained  in  any  Act  for  regulating  the  education 
of  children  employed  in  labour,  and  that  tb« 
Elementary  Education  Acts  1870  and  1876  con- 
trolled the  Factory  Acts  1833  to  1874. 

(7.)  The  justices,  however,  being  of  opinion  that, 
as  the  child  was  attending  an  efficient  elementary 
scho<d  pursuant  to,  and  was  otherwise  fulfilling 
the  conditions  and  provisions  of  the  Factory  Acts 
1833  to  1874,  the  school  board  could  not  compel 
him  to  attend  school  during  the  whole  of  the 
school  boors  under  their  bye-Taws ;  that  the  child 
was  within  the  exemption  created  by  the  5tk 
^e-law;  that  the  langnage  of  the  Elementaiy 
Education  Acts  1870  and  1876  keeps  in  foroe  the 
provisions  of  the  Factory  Acts  with  respect  to  ih» 
education  of  children  between  the  ages  of  ten  and 
thirteen  years  employed  pursuant  to  those  acts  ; 
and  that  the  bye-laws  with  reference  to  the  case 
before  them  were  ultra  vires,  g^ve  their  determi- 
nation against  the  appellant  in  manner  before 
stated. 

(8.)  During  the  hearing  of  the  case  reference 
was  made  to  the  bye-laws  of  the  Oldham  School 
Board,  which  were  made  under  the  authority  of 
sect.  74  of  the  Education  Act  1870  (33  &  34  Vict- 
o.  75) :  bye-law  No.  5  was  in  effect  the  repecitioa 
of  the  proviso  contained  in  that  section :  "  Pro- 
vided that  no  such  bye-law  shall  be  contrary  to 
anything  contained  in  any  Act  for  regelating  the 
education  of  children  employed  in  labour." 

The  other  bye-laws,  all  of  which  formed  pari  of 
the  special  case,  were  immaterial  to  the  point  dis- 
cussed, except  bye-law  No.  3,  which  required  that 
the  time  during  which  children  between  the  ages 
of  five  and  thirteen  residing  in  the  district  wcr« 
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to  attend  Bcfaool,  abonld  be  tbe  whole  of  the 
ordinary  school  boars,  being  not  less  than  tirenfey- 
seven  hours  a  week. 

(9.)  The  qneetionn  of  law  arisini;  on  the  above 
statement  for  the  opinion  of  this  court  therefore 
were: 

(1)  Are  the  Oldham  School  Board  able  to 
enforce  their  bye-laws  against  children  between 
the  ages  of  ten  and  thirteen  years,  who  although 
not  obeying  such  bye-laws  are  attending  efficient 
elementary  schools,  pursaant  to  and  otherwise 
fnlfulling  and  nhserving  the  conditions  of  the 
Factory  Acts  1833  to  1874  P 

(2)  Do  the  Elementary  Education  Acts  1870  & 
1876  control  the  provisions  of  the  said  Factory 
Acts  regulating  the  Education  of  Children  em- 
ployed in  parsuance  of  the  last-mentioned  Acts  P 

(10.)  And  the  conrt  was  humbly  solicited  ac- 
cording to  the  powers  vested  in  the  court  by  the 
said  statute  (20  &  21  Yict.  c.  43)  to  remit  the  case 
to  the  said  justices  with  the  opinion  of  the  court 
thereon  ,or  to  make  snch  other  order  as  to  the 
conrt  might  seem  fit. 

By  the  Factory  Act  1844  (7  &  8  Yict.  c.  15), 
sect.  SO,  it  is  enacted, 

That  no  child  ghall  be  employed  in  any  faotoiy  more 
than  six  hours  and  thirty  minntes  in  any  one  day,  save 
as  hereinalter  excepted,  nnless  the  dinner  time  of  the 
yonngr  persons  in  snoh  factory  shall  begin  at  one  of  the 
clockj  m  which  case  children  beginning  to  work  in  the 
nominff  may  work  for  seTon  hours  in  one  day ;  and  no 
child  who  shall  have  been  employed  in  a  factoiy  before 
noon  of  any  day  shall  be  employed  in  the  same  or  any 
other  factory,  either  for  the  pnrpoee  of  recovering  lost 
t°me  or  otherwise,  after  one  of  the  clock  in  the  afternoon 
of  the  aame  day,  save  in  the  cases  when  children  may 
work  on  alternate  days,  or  in  silk  factories  more  tliaii 
seven  hours  in  any  one  day,  as  hereinafter  provided. 

By  sect.  31,  after  making  provison  for  the  em> 
ployment  of  a  child  in  a  factory  on  three  alternate 
days  of  every  week,  it  is  enacted  (inter  alia)  as 
follows : 

Provided  always  that  the  parent  or  person  having 
direct  benefit  from  the  wages  of  any  child  so  employed] 
shall  canse  snob  child  to  attend  some  school  for  at  least 
five  honrs  between  the  honra  of  eight  of  the  clock  in  the 
morning  and  six  of  the  clock  in  the  afternoon  of  the  same 
day  on  each  week  day  preceding  each  day  of  employment 
in  the  factoiy,  nnless  snch  preceding  day  shall  be  a 
Saturday,  when  no  school  attendance  of  snon  child  shall 
be  reqmied :  Provided  also  that  on  Monday  in  every 
week  after  that  in  which  snch  child  began  to  work  in  the 
factory,  or  any  other  day  appointed  for  that  purpose  by 
the  inspector  of  the  district,  the  occnpier  of  the  factory 
shall  obtain  a  certificate  from  a  schoolmaster  according 
to  the  form  and  directioBS  given  in  the  schednle  (A)  to 
this  Act  annexed,  that  snch  child  has  attended  school  as 
required  by  this  Act. 

Sect.  38 : 

Save  as  herein  otherwise  provided,  the  parent  or  person 
having  any  direct  benefit  irom  the  wages  of  any  diild 
employed  in  a  factory  shall  canse  snch  child  to  attend 
some  school  on  the  day  after  the  first  employment  of 
snch  child,  and  thenceforth  on  each  working  day  of  every 
week  during  any  part  of  which  the  said  child  shall  con- 
tinue in  such  employment,  so  that  on  every  snoh  day 
except  in  the  cases  hereinafter  provided,  snch  child  shall 
attend  school  during  at  least  three  honrs  after  the  hours 
of  eight  of  the  clock  in  the  morning  and  before  the  hour 
of  six  of  the  clock  in  the  evening :  Provided  always  that 
any  child  attending  school  after  one  of  the  clock  in  the 
afternoon,  shall  not  be  required  to  remain  in  school  more 
than  two  hours  and  a  half  on  any  one  day  between  the 
first  day  of  Nov.  and  the  last  day  of  Feb.,  and  no  child 
shall  be  required  to  attend  school  on  any  Saturday. 

By  the  Elementary  Education  Act  1870  (33  & 
34  Vict.  c.  76),  sect.  74, 


Bvery  school  board  may,  from  time  to  time,  with  the  - 
approval  of  the  Ednoation  Department  make  bye-laws 
for  all  or  any  of  the  following  purposes  : — (1)  Beqniring 
the  parente  of  children  of  snon  age,  not  less  tlum  five 
years  nor  more  than  thirteen  years,  .as  may  be  fixed  by 
the  bye-laws,  to  canse  such  children  (nnless  there  is  sraoe 
reasonable  excuse)  to  attend  school ;  (2)  Determining  the 
time  during  which  children  are  so  to  attend  acSxxi; 
provided  ^at  no  snoh  bye-law  shall  prevent  tlia  with- 
drawal of  any  child  fxom  any  rdigiooa  observaooe  or 
inatmction  in  religions  subjects,  or  shall  reqairs  any 
child  to  attend  school  on  any  day  exclnsively  set  ayart 
for  religious  lobservanoe  by  uie  religious  body  to  wnioh 
his  parent  belongs,  or  shall  be  oontruy  to  anything  con- 
tained in  any  Act  for  regulating  the  ednoation  of 
children  employed  in  labour ;  .  .  .  Provided  that  any 
bye-law  under  this  section  requiring  a  child  between  tra 
and  thirteen  years  of  age  to  attend  sohool  shall  provide 
for  the  total  or  partial  exemption  of  snoh  child  from  tiie 
obligation  to  attend  school,  if  one  of  Her  Majesty's  m- 
spectors  certifies  that  such  child  has  reached  a  standard 
of  ednoation  specified  in  such  bye-law. 

By  the  Factory  Act  1874  (37  &  38  Yict.  o.  44), 
sect.  6,  it  ia  enacted  that 

In  a  factory  to  which  this  Act  ^>pUes,  the  childrss 
may  be  employed  either  in  morning  and  aJFtemoon  sets, 
or  for  the  whole  day  on  alternate  days,  and  the  following 
regulations  shall  be  observed : 

(1)  When  the  children  are  employed  in  the  moimng 
and  afternoon  sete : 

(a)  A  child  who  on  anv  day  except  Satnrday  is  em- 
ployed before  noon,  shall  not  on  the  same  day  be  em- 
ployed after  one  o'clock  in  the  afternoon,  or  if  the  hour 
of  dinner  be  one  o'clock,  after  snoh  hour  of  dinner;  and 

(!))  A  child  shall  not  be  employed  on  Satnrdav  in  two 
successive  weeks,  nor  on  Satnrday  in  any  week,  if  on 
any  other  day  in  the  same  week  he  has  been  empk^sd 
for  more  than  five  honrs  ;  and 

(c)  A  ohild  employed  in  the  factory  shall  attend  school 
in  manner  directed  by  sect.  38  of  the  Faotoiy  Act  ISM ; 
and  the  provisions  of  that  Act  with  respect  to  ■neb 
attendance,  and  certifioatos  thereof,  shall.apply  aocotd- 
ingly;  and 

(2)  Where  the  children  are  employed  on  altenatt 
days: 

(a)  A  child  may  be  employed  during  the  same  hoDK, 
and  with  the  same  hours  for  meals,  as  young  persons  sad 
women  in  a  factory ;  and 

(b)  A  child  shall  not  be  employed  in  any  manner  on 
two  successive  days ;  and 

(e)  A  child  employed  in  the  factory  shall  attend  sohool 
in  manner  directed  by  sect.  31  of  me  Factory  Act  1844 ; 
and  the  provisions  of  that  Act  with  respect  to  such 
attendance,  and  certificates  shall  apply  according^. 

By  sect.  15,  it  ia  enacted 

That  after  the  1st  Jan.  1876,  attendance  at  a  scdiool  is 
England,  which  is  not  for  the  time  bein^  recognised  bj 
the  Ednoation  Department  as  giving  efficient  eiemeitorj 
instruction  shall  not,  in  the  case  of  a  ohild  employed  is  * 
factory  to  which  this  Act  applies,  be  deemed  to  be  attend- 
ance at  a  school  within  the  meaning  of  this  Act  or  ilie 
Factory  Act  ISM. 

By  the  Elementary  Education  Act  1876  (39  & 
40  Vict.  0.  79),  sect.  5,  it  is  enacted  aa  follows: 

A  person  shall  not  after  the  commencement  of  tiii< 
Act  take  into  his  employment  (except  as  heieinaftar 
in  this  Act  mentioned)  any  ohild — 

(1)  Who  is  under  the  age  of  ten  years ;  or 

(2)  Who  being  of  the  age  of  ten  years  or  upwards,  hM 
not  obtained  such  certificate  either  of  his  profisionoT  "* 
reading,  writing,  and  elementaiy  arithmetic,  or  at  f^ 
viouB  due  attendance  at  a  certified  efficient  sohool  as  u 
in  this  Act  in  that  behalf  mentioned,  unless  such  d^ 
bein^  of  the  age  of  ten  years  or  upwards  is  emplo^ 
and  18  attending  school  in  acoordanoe  with  the  provisos' 
of  the  Factory  Acte,  or  of  any  bye-law  of  tie  Iocs' 
authority  (hereinafter  mentioned)  made  under  sect  74  of 
the  Elementary  Education  Act  1870  as  amended  by  tbe 
Elementary  Education  Act  1873  and  this  Act,  uu 
sanctioned  by  the  Ednoation  Department. 

By  sect.  6, 

Every  person  who  takes  a  child  into  his  employnBi' 
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in  ooptnTsntioii  ot  thU  Aot  shall  be  liable,  on  gommary 
oonrietioii,  to  a  penalty  sot  exceeding  forty  shillinga. 
Byaeot.  7, 

The  prorinonB  of  iliia  Act  ren>ecting  the  emplo^ent 
of  ohildrai  ahall  be  enforced :  (1)  In  a  aohool  dutrict 
-within  tiie  inriadiction  of  a  school  board,  by  that  board ; 
and  (2)  in  eTSty  other  Bchool  district  by  a  committee 
to  be  appointed  annnally  b^  the  town  oonncil  or 
yiardians,  anoh  board  or  committee  beins  referred  to  in 
the  Aot  aa  "  the  local  authority : "  ProTided  that  it  shall 
be  the  duty  of  the  inspectors  and  snb-inspeotom  actins 
nnder  the  Acta  mgvSaiing  factories,  workshops,  and 
mines  ncpeetively,  and  not  of  the  local  authority, 
to  enforce  the  obaervance  by  the  employers  of  children 
in  sach  fastoiiea,  workshops,  and  mines  of  the  provisions 
<>f  this  Aot  teapeoting  the  employment  of  cMldren ;  bat 
it  shall  be  the  duty  of  the  local  anthority  to  assist  the 
said  inspectors  and  snb-inspectors  in  the  performanoe  c^ 
their  dnfy  by  information  and  otherwise. 

Hamilton  orgaed  for  the  appellant. — This  bye- 
law,  reqninng  a  child  to  attend  school  not  less 
tbaa  twen^-seren  hours  a  week,  is  not  contrary 
to  the  proTisions  of  the  Factory  Aot  1844,  that  it 
shall  b«  lawful  to  emoloy  a  child  in  a  factory  ten 
boors  on  alternate  days,  provided  that  the  child 
Attends  school  for  fire  uonrs  on  the  other  alternate 
week  days.  The  Factory  Acts  restriot  the  time 
for  labour,  and  make  even  that  time  conditional 
upon  school  attendance.  The  School  Board  im- 
poses a  further  condition  of  longer  school  attend- 
ance; but  the  consequent  redaction  of  the  hours 
of  U^ur  is  not  contrary  tQ  the  Factory  Acts. 
TbR  meaning  of  these  words  in  sect.  74  of  the 
Elementary  Education  Act  1870,  yiz.,  that  no  bye- 
law  "  shall  be  contrary  to  anything  contained  in 
any  Act  for  regulating  the  education  of  children 
employed  in  iMonr,"  was  considered  with  regard 
to  the  provisions  of  the  Workshop  Begulation  Aot 
1867  (30  &  31  Yict.  a  146),  in  the  case  of  Bury  v. 
Olmryhdhn  (25  L.  T.  Bep.  N.  S.  403 ;  L.  Bep.  1  Ez.Dir. 
457;.  By  seot.  14  of  that  Aot  every  child  employed 
in  a  workshop  was  required  to  attend  school  for 
at  least  ten  nours  in  every  week  ;  it  was  held  by 
Bramwell,  B.,  Mellor  and  Denman,  JJ.,  that  a 
bye-law  reqairing  a  longer  attendance  than  ten 
hoars  a  weeJc  was  not  contrary  to  this  section.  The 
present  case  was  decided  by  the  judtices  before  the 
operation  of  the  Factory  and  Workshop  Act  1878 
<il  Yict.  0.  16) ;  bat  there  is  nothing  in  the  words 
used  in  sect.  23  concerning  the  edacation  of 
children  to  alter  the  power  of  school  boards  over 
the  school  time  of  children  employed  under  that 
AcL 

Aipland  for  the  respondent. — This  case  really 
involves  the  question  whether  a  school  board  has 
the  power  to  probibic  juvenile  labour  within  its 
district.  In  the  case  of  Bury  v.  Oherrybohn  no 
one  represented  the  respondeut,  and  the  recog- 
nition by  the  Legislature  of  the  educational  effect 
of  labour  was  overlooked  in  the  decision  of  the 
court.  Throughout  all  the  statutory  enactments 
concerning  edacation  there  is  no  provision  for 
nitering  the  school  hours  of  children  employed  in 
labour  under  the  Acts  on  that  subject ;  and  at  all 
«vent8  in  respect  of  the  Factory  Acts,  the  words 
used  in  sect.  74  of  the  Elementary  Edncatioa 
Act  1870  cannot  be  interpreted  to  abridge  the 
children's  hours  of  labour.  Bury  v.  Cherrybohn 
ia  no  authority  in  this  case ;  and  the  Legislature 
seems  to  have  recognised  the  di£Eereuce  between 
the  words  nned  in  the  Factory  Act  1844  and  the 
Workshop  Begulation  Act  18()7,  and  at  the  same 
time  to  nave  expressed  its  disapproval  of  the 
decision  in  Bury  v.  Cherrybohn,  by  enacting  in 


the  8th  section  of  the  Elementary  Education  Aot 
1876,  that  the  words  o(  the  former  Act  are  to  be 
substituted  in  the  latter  for  those  upon  which  that 
case  was  decided.  It  was  admitted  in  the  argu- 
ment of  that  case  that  if  the  Workshop  Begu- 
lation Aot  had  enabled  a  parent  to  employ  his 
child  in  a  workshop,  provided  that  the  child  at- 
tended school  for  ten  hours  a  week,  the  bye-law 
would  have  been  contrary  to  the  provision.  San 
is  a  case  in  which  by  the  Factory  Act  the  re- 
spondent is  enabled  to  employ  his  child  in  a 
factory,  provided  the  child  attends  school  for  k 
certain  time ;  the  bye-law  therefore  is  contrary  to 
that  provision,  when  it  requires  a  longer  time  of 
Kshool  attendMce. 

Cur*  adv.  twtt. 
Jfareh  29. — Lush,  J.  delivered  the  judgment  of 
IfsLiAR,  and  himself  in  these  terms:— We  have 
gone  through  the  various  Factory  Acts  and  the 
Education  Acts,  and  the  result  is  that  we  enter- 
tain no  doubt  that  the  decision  of  the  justices,  the 
propriety  of  which  is  submitted  to  us,  was  sub- 
stoniially  correct.  The  question  in  this  case, 
which,  undoubtedly,  is  one  of  great  and'  general 
importance,  arose  oat  of  an  information  laid 
against  the  father  ot  a  boj  between  ten  and 
eleven  years  old  for  neglecting  to  cause  him  to 
attend  school  during  the  whold  of  the  ordinary 
school  hours,  as  required  by  the  bye-laws  of  the 
School  Boaid  for  the  district  of  tbe  borough  of 
Oldham.  The  defence  set  up  was  that  the  boy 
was  employed  at  a  cotton  factory  at  Oldham,  and 
was  attending  an  efficient  elementary  scliool  . 
regularly,  pursaant  to  the  Factory  Actsi ;  and  this 
the  justices  found  to  be  tbe  fact.  The  bye-laws  of 
the  school,  which  were  put  in  evidence  at  the 
hearing,  contained  an  express  enactment  that 
nothing  therein  should  have  any  force 'or  effect 
in  so  far  as  it  may  be  contrary  to  anything  con- 
tained in  any  Act  for  regulating  the  edacation 
of  children  employed  in  labour — thus  following 
the  words  of  the  proviso  in  the  74ch  section  <S 
the  Elementary  Education  Aot  1870,  which  pro- 
hibits the  making  of  any  bye-law  which  shall  be 
contrary  to  any  such  Act.  We  observe  here  in 
passing  that  the  finding  of  tbe  jastines  that  the 
Dye-laws  were  ultra  vires  cannot  be  sustained. 
They  are,  in  our  opinion,  strictly  within  the 
powers  conferred  on  the  board  by  the  74th 
seotion,  inasmuch  as  they  contain  tbe  enactment 
above  mentioned,  together  with  the  other  provi- 
sions required  by  that  section.  The  question  is 
as  to  the  meaning  of  the  enactment  above  quoted 
and  its  application  to  tbe  state  of  facts  proved 
and  found  by  the  justices.  Tbe  contention  on  the 
part  of  the  school  board  was  that  the  Education 
Acts  overrode  and  controlled  the  provisions  of  the 
Factory  Acts,  and  that  children  employed  in 
factories,  though  receiving  the  education  pro- 
vided for  and  required  by  the  Factory  Acts, 
were  in  the  same  position  us  other  children 
not  so  employed,  and  were,  like  them,  com- 
pellable to  attend  school  during  the  whole  of 
the  school  hours.  Tbe  argument  was  that  the 
Fiictory  Acts,  which  commenced  at  a  time  when 
no  scheme  of  general  edacation  existed,  are 
merely  restrictive;  that  they  do  not  enact  thati 
children  shall  or  may  be  employed  for  a  given 
number  of  hours  in  the  factory,  and  while  so  em- 
ployed shall  receive  a  certain  amount  of  education ; 
out  that  all  which  they  enact  is  that  tbe  children 
shall  not  be  employed  for  a  longer  time  in  the 
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factory,  and  shall  not  daring  eoch  employment 
receive  leas  than  the  given  amount  of  edncation ; 
and,  further,  that  the  policy  of  the  Edncation  Act, 
which  passed  long  afterwards,  was  to  aecnre  to  all 
children,  however  employed,  a  much  larger  amount 
ct  education  than  the  Factory  Acts  provided ;  and 
that  it  caimot  be  said  to  be  "  contrary  to "  nor 
raconsistent  with  the  provisionB  of  the  Faotoir 
Acts  for  the  School  Board  to  reqnire  that  all 
children  should  attend  school  for  a  longer  period 
than  factory  children  had  been  required  to  attend, 
although  the  e&ect  might  and  would  be  to  put  an 
end  to  child  labour  in  factories.  What  the  oon- 
stmction  might  have  been  if  the  Education  Acts  had 
made  no  reference  to  the  Factory  Acts  it  is  need- 
less to  oonrider.  The  meaning  of  the  74th  section 
of  the  Education  Act  1870,  already  adverted  to, 
does  not  appear  to  us  to  admit  of  a  doubt.  That 
section  says  that  the  school  board  may  make  bye- 
Iawb  for  the  following  purposes,  among  which 
purposes  is  "  determimng  the  time  daring  which 
children  are  to  attend  school,  provided  that  no 
such  bye-law  shall  prevent  the  withdrawal  of  any 
ohUd  from  any  religious  observance  or  instruction 
in  religions  subjects,  or  shall  require  any  child  to 
attend  school  on  any  day  esclosively  set  apart  for 
religious  observanoe  by  the  religious  body  to 
which  his  parent  belongs,  or  shall  be  contrary  to 
anything  contained  in  any  Act  for  regulating  the 
education  of  nhildren  employed  in  labour."  Plaoed 
as  a  limitation  of  the  power  of  fixing  the  time  of 
school  attendance,  the  meaning  of  this  part  of  the 
proviso  obviously  is  that  the  board  shall  not  uso 
the  power  given  to  them  so  as  to  interfere  with 
the  arrangements  already  made  by  the  Factory 
Acts,  which  embrace  both  the  time  of  working 
and  the.  time  of  attending  school,  each  being 
dependent  on  the  other,  ana  neither  of  which  can 
be  interfered  with  without  disturbing  the  other. 
That  this  was  the  meaning  intended  is  further 
shown  by  the  later  Acts.  The  Edncation  Act  of 
1876  recognises  the  Factory  Acts  as  an  existing 
code  for  regulating  the  employment  and  edncation 
of  children  employed  in  factories,  and  the  Factory 
Act  of  1874  gives  the  Education  Department  the 
power  to  recognise  or  refuse  to  recognise  a  school 
as  a  proper  school  for  the  edncation  of  a  factory 
child,  and  says  in  terms  in  another  part  of  the 
Act  that  a  child  employed  in  a  factory  shall 
attend  school  in  manner  directed  by  the  Factory 
Act  1844.  We  are  therefore  of  opinion  that  the 
decision  of  the  justices  was  right,  and  we  answer 
the  questions  submitted  to  us  as  follows : — 1.  The 
School  Board  are  not  entitled  to  enforce  their 
bye-law  against  children  between  the  ages  of  ten 
and  thirteen  years,  who,  although  not  obeying 
such  bye-laws,  are  attending  efficient  elementary 
schools,  pursuant  to  and  otherwise  fulfilling  and 
observing  the  conditions  of  the  Factory  Acts. 
2.  The  Elementary  Edncation  Acts  do  not  control 
the  provisions  of  the  Factory  Acts  regulating  the 
education  of  children  employed  in  accordance 
with  those  Acts. 

Judgment  for  the  retpondent. 

Solicitor  for  appellant,  J.  Pontonhy,  Oldham. 
Solicitor  for  respondent,  H.  Booth,  Oldham. 


EXCHEQUER  DIVISION. 

March  4  and  5. 

(Before  Kklly,  C.B.  and  Foixock,  B4 

BiLET  (app.)  V.  BiAJ>  (rasp.),  (a) 

Inhabited  houee  duty  —  Act  of  1851  —  WtiUaf 

men't  eUib, 
A  tBorhing  men's  reform  elu&,  w)ite%  had  never  km 
furnished  as  a  dioelling-howse  or  slept  in  atniiU, 
and  which  teas  nsed  in  the  day  time  as  U  Ae 
vpper  floor  by  on  auetionear  for  ih»  murposes  sf 
his  business,  and  as  iothe  rest  of  the  buMiMg 
for  dub  fnsrposes  only,  from  9  a.m.  to  10.30  p.m^ 
was  by  the  commissioners  held  Uaile  to  be  atsessii 
for  ituuibited  house  duty. 
Held,  on  ease  stated  for  the  opinion  of  the  eMsi, 
thai  the  premises  did  not  eonetilula  em  inhakUti 
dweUing-house,  and  were  not  liable  to  he  assessti 
for  the  tax. 
Statutee  as  to  duty  on  dweiUing-houset  eatuUersL 
Case  stated  under  port  3  of  the  statate  37  &  SS 
Vict,  a  16. 

At  a  meeting  of  the  comraissioners  fitr  the 
general  pnrpoons  of  the  income  tax,  and  for  ez»- 
outing  the  Acts  relating  to  the  inhabited  koois 
duties,  held  at  the  ofiioa  of  tiie  clerk  to  tbeem- 
misaioners,  Shorrock  Fwd,  in  the  hundred  of 
Blackburn,  county  of  Lancaster,  on  the  18th  io^ 
1877. 

The  appelkmt,  on  behalf  of  the  Working  ICea'f 
Beform  Ulub,  William-street,  in  the  towBsliip  of 
Over  Darwen,  appealed  against  an  assessmeat  to 
inhabited  house  duty  for  the  year  ending  the  5A 
April  1877,  ait  9d.  ia  the  pound  upon  401.,  tba 
annual  value  of  the  building  oooapied  hj  tha 
olab. 

The  apoellant  claimed  exemption  on  the  gnetd 
that  the  bnilding  was  net  an  inhabited  dwelling- 
honse  within  tne  meaning  of  the  Act  14  A 15 
Viot.  c.  36,  inasmuch  as  the  pboe  was  not  and  aevar 
had  been  since  its  erection  fumishedas  a  dweiliag- 
house  or  slept  in  at  night,  and  was  used  during  tbs 
day  time  for  dub  and  trade  purposes  only.  Hs 
stated  diat  the  upper  floor  o!  the  building  was  lat 
to  an  auctioneer,  who  used  it  during  the  day  tiaa 
as  a  plaoa  for  the  sale  of  goods,  and  contended  tbtt 
the  bnilding  being  a  place  used  entirely  for  trait 
and  club  purposes  was  not  liable  to  inhaJbitwl 
house  duty. 

The  surveyor  of  taxes,  the  present  respondeat, 
stated  that  ne  had  seen  the  premises,  and  fonnd 
the  building  to  consist  of  two  storeys.  The 
ground  floor  was  occupied  by  the  appellants  u  * 
club,  and  contained  the  usual  rooms,  naiaely. 
billiard-room,  newsroom,  lavatory,  &c.  The  upper 
floor  was  let  to  an  auctioneer,  and  used  by  him  u 
a  place  of  tittde.  The  club  was  open  each  day  frm 
9_  a.m.  to  10.30  p.m.,  and  then  closed  for  tht 
night,  no  person  remainiug. inside  the  premises. 
The  surveyor  contended  that  the  building  cam* 
within  the  scope  of  48  Geo.  3,  c.  55,  sched.  (B.)  No.  S, 
and  that  it  was  not  necessary  for  a  building  to  be 
slept  in  to  render  it  liable  to  inhabited  booae 
duty.  In  support  of  this  view  ho  referred  to 
case  2760  deciaed  by  the  judges  on  the  15th  Feb. 
1867,  and  contended  that,  as  the  place  was  not 
used  for  trade,  but  in  the  manner  above  stated,  it 
was  not  within  any  of  the  exemptions  oontaiawl 
in  the  Acts, 
The  appellant  sought  to  distinguish  the  preaeat 

(a)  B«ported  by  W.  Willi,  Eiq.,  SkraM«>«tJa«. 
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CMB  from  the  ease  No.  2760,  inasmaoh  as  the 
pMaent  baildiog  had  never  acqaired  the  character 
cladireUing-hoaBe  by  reasoa  of  ita  never  having 
ten  slept  in  or  famished  as  such. 

The  oommiiaioners  were  of  opinion  that  the  olnb 
VM  subject  to  the  duty.  The  appellant  ezpreased 
kis  dissatia&ctionwith  their  decision,  and  reqaested 
Htmt  to  state  a  case  for  the  opinion  of  the  ooart, 
wlwrenpon  the  above  case  was  stated. 

The  seotioas  and  other  portions  oE  Acts  of  Par- 
fiMuent  material  to  this  qnestion  are  the  fol* 
lowing: 

The  48  Qeo.  3,  c.  55  (which  as  to  the  sofaedales 
(A.)  and  (B.)  hereinafter  mentioned  was  repealed 
Vfthe  Acts  of  U  A  15  Vict,  a  86,  and  4  A  5 
WiU.  4,  e,  19,  respectively)  enacted  that  there 
dtoald  be  assessed,  raised,  levied,  and  paid,  Ac., 
■pan  honsea,  windows,  and  lights,  as  set  forth  in 
ne  schedule  (A.)  to  the  Act  annexed ;  and  upon 
ndiabited  hoases  as  set  forth  in  the  sohedale  (B) 
I  to  the  Act  anaexed,  the  several  new  and  oon- 
i  sofidated  daties  respectively  inserted,  described, 
mbA  set  forth  in  the  said  respective  schedales ;  the 
•tbsdoles  and  mles  were  to  be  deemed  a  part  of 
tteAot. 

Tbe  sdiedules  and  rules,  so  far  as  material,  are 
as  follows: 

I  SCHIDULE  (A). 

_  A  aciieihle  of  the  duties  made  payable  for  evety  dweU- 
i*f4uNise  wiidiiii  and  throngfaont  Great  Britain,  aooordmg 
to  tbe  nomber  of  windows  or  lights  in  eaoh  dweUing-bonse, 
aodthe  oiBoefl  to  be  ohaiged  herewith. 

After  the  roles  characterising   the   mode  of 
;.  follow  the 


Sm»mpHofu  from  the  laid  D»U»$. 
Ckae  I.  Any  honse  belonging  to  His  Majesty,  or  any 
of  the  Bqyal  ^^amily,  and  every  pnbUo  office  for  whioh  the 
Aities  keratoCote  payable  have  been  paid  by  His  Majesty, 
«aot  of  the  pnblio  revenne. 

SCEKDtTLX  (B). 

A  anhedole  of  the  dnties  made  payable  on  all  inhabited 
'"elling-honaes  throughout  Oreat  Britain  according  to 
fta  valne  thereof,  and  of  the  offices  and  lands  to  be 
shBged  therewith. 

Here  follow  the  dnties. 
Bulufor  eKarging  the  Kud  kui-manttoiMd  DuHtM, 

L  The  said  last-mentioned  dnties  to  be  ohaiged 
immally  on  the  ooonpier  or  oooo^iers  for  the  time  being 
<f  every  snch  dwelling-house,  being  of  the  aTiTiiiu.1  rent 
rf  Si.  or  upwards,  at  the  respective  rates  before  mentioned, 
sod  to  be  levied  on  him,  her,  or  them,  or  on  his,  her,  or 
ihsir  respeotiye  ezeontors  or  administrators,  and  in  like 
■anner,  m  case  of  a  ofaange  in  the  occupation  thereof,  as 
Mbtfore  directed  in  respect  of  the  dnties  on  windows  or 
pi^ts,  and  in  addition  to  the  duties  contained  in  schedule 
W. 

^Bvery  ohamber  or  apartment  in  any  of  the  inns  of 
MBriL  or  of  C9ianoery,  or  in  any  college  or  hall  in  any  of 
«•  UnivenitiM  of  Great  Britain,  being  severally  in  the 
tears  or  ooonpation  of  any  parson  or  persons,  shall  be 
oiaiged  thereto  as  an  entire  house,  and  on  the  respective 
Men^ns  thereof . 

S.  Every  hall  or  offlce  whatever  belonging  to  any  per- 
■*>  er  persons,  or  to  any  body  or  bodies  politio  or  cor- 
Pnate,  or_to  any  oompairr  that  are  or  may  be  lawfolly 
«Mi|«d  with  the  ^yment  of  any  other  taxes  or  parish 
'"f,  AaU  be  subject  to  the  dnties  hereby  made  payable 
as  nuabited  honaes ;  and  the  person  or  persons,  bodies 
P«itM  or  coniorato,  or  company,  to  whom  Uie  some  shsJl 
D^mg,  shall  be  charged  as  the  occupier  or  occupiers 


jEiMDipttonf. 
Csse  1.  [Tbii  exemption  is  the  same  as  the  first  ex  emp- 
«a  to  SAednle  A.  already  cited.] 

.  The  statute  67  Geo.  3,  c.  25,  s.  1,  alter  redt- 
■g  the  laat-mentioDed  Act,  and  also  that 


It  is  become  nsnal  in  cities  and  large  towns,  and  other 
placae,  for  ono  and  the  same  person,  or  for  each  person 
where  two  or  more  persons  are  in  partnership,  to  occupy 
a  dwelUng-house,  or  direlling-houses^for  their  residence, 
and  at  the  same  time  one  or  more  separate  and  distinct 
tenements  or  buildings,  or  parts  of  tenemente  or  bnild- 
Ings,  for  the  purposes  of  trade,  or  as  warehonses 
for  lodging  goods,  wares,  or  merchandise  therein, 
or  as  shops  or  connting-housos,  and  to  abide  there- 
in in  the  day  time  only  for  the  purposes  of  sneh 
trades  respectively,  which  have  been  charged  with  the 
said  recited  duties,  although  no  person  sh^  inhabit  or 
dwell  therein  in  the  night  time  ;  and  it  is  expedient  in 
snch  cases  to  exempt  from  the  said  dnties  snob  tenements 
or  buildings,  or  psfts  of  tenemente  or  buildings,  as  are 
or  shall  be  solely  employed  for  the  purposes  herein  men- 
tioned, 

enacted  that  persons  shoold  not  be  diarged  by 
the  commissioners  in  respect  of  each  last-men- 
tioned baildings. 

The  statate  5  Geo.  4,  o.  44,  a.  4,  after  reciting 
the  exemption  granted  as  above  mentioned  in 
the  last  cited  Act,  enacts  that  the  same  shall  be 
extended 

To  all  and  every  person,  or  any  number  of  persons 
in  partnership  together,  ^  for  and  in  respect  of  any 
house,  tenement,  or  building,  or  part  of  a  tenement 
or  bnilding,  in  the  said  Act  (57  Geo.  4,  c.  25, 
s.  9)  described,  which  shall  be  used  by  snch  person  or 
persons  as  offioes  or  counting-houses  for  the  purposes  of 
exercising  or  carrying  on  any  profession,  vooation,  bnsi- 
neas,  or  calling,  by  which  such  person  or  persons  shall 
seek  a  livelihcmd  or  profit,  no  person  inhabiting,  dwelling, 
or  abiding  therein,  except  in  the  day  time  only,  for  the 
purpose  of  such  profession,  vocation,  business,  or  calling, 
such  person,  or  each  sneh  persons  in  partnership  res- 
pectively, residing  in  a  distinct  and  separate  dwelling 
house,  or  part  of  the  dwelling-honse  ohwged  to  the  said 
dnties,  provided  nevertheless,  that  the  exemption  herein 
anthorised  shall  not  extend  to  any  chamber  or  apartment 
in  any  of  the  inns  of  court  or  of  Chancery,  or  to  any 
oollwe  or  hall  in  either  of  the  Universities  dl  Oxford  or 
Cambridge,  now  ohazgeable  with  any  of  the  said  dnties. 

By  the  2nd  and  3rd  sections  of  the  statute 
6  Geo.  4,  o.  7,  certain  provisions  were  made  for 
exempting  from  the  duty  houses  the  bnilding  of 
which  was  completed  or  the  occupation  commenced 
after  the  beginning  and  in  the  oonrse  of  the  year 
of  assessment,  and  for  the  exemption  of  un- 
furnished hoases  occupied  only  by  a  caretaker. 

By  the  statute  14  A  15  Yict.  c.  36,  the  dnties 
in  schedule  (A.)  of  the  statute  48  Geo.  3,  c.  55, 
were  repealed  (those  in  schedule  (B.)  having  been 
already  repealed  by  the  Act  of  4  &  5  Will.  4,  a  19), 
and  it  was  enacted  that  there  should  assessed, 
raised,  levied,  collected,  and  paid,  Ac.,  upon 
inhabited  dwelling-houses  in  and  throughout 
Great  Britain  the  several  duties  set  forth  in  the 
schedule  annexed  to  the  Act,  payable  according  to 
the  annual  value  of  such  dwelling-houses ;  the 
schedule  to  be  part  of  the  Act. 

SCHXDULS. 

For  every  inhabited  dwelling-house  which  with  the 
honsehold  and  other  offices,  yards  and  gardens  therewith 
oconpied  and  charged,  is  or  shall  be  worth  the  rent  of 
twen^  pounds  or  upwards  by  the  year,  .  .  .  where  any 
such  dwelling-house  shall  not  be  oconpied  «id  used  for 
any  snch  purpose  and  in  maimer  uoresaid  (i.e.  for 
the  purpose  of  a  shop,  licensed  for  sale  of  beer,  farm- 
house, &0;  &o.)  there  shall  be  charged  for  every  twenty 
shillings  of  snch  ■"mnn.l  yaloe  thereof  the  sum  of  nine- 
pence. 

It  was  under  (he  words  of  this  schedule  here 
set  out  that  it  was  attempted  to  charge  the 
building  in  question. 

Buth  Cooper  for  the  appellant. — The  short  point 
nused  by  the  case  is,  whether  or  not  a  building, 
which  lias  not  been  used  as  a  dwelling-house,  or 
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slept  in  by  the  oconpier,  is  chargeable  to   the 
inhabited  house  duty  under  the  14  &  15  Yiot. 
a  36.    It  is  attempted  to  charge  this  house  under 
the  last  part  of  the  schedule  to  that  Act,  and  in 
order  to  see   vrhat  is  the    meaning   which   the 
Legislature  has  attached  to  the  term  "  inhabited 
dwelling-house,"   it  is  necessary  to  go  back  to 
the  Act  of  Greo.  3,  by  which  this  duty  was  first 
imposed.    On  rererring  to  the  schedules  (A.)  and 
(B.)  of  the  Act  of  48  Geo.  3,  c.  55,  we  find  the 
distinction  drawn  between  what  is  properly  called 
an  inhalnted  dwelling-house  and  an  office  or  place 
where  no  person  is  sleeping,  and  rule  5  marks 
that  distinction.    Sohednles  (A.)  and  (B.)  refer  to 
dwelling-houses   and   inhabited    dwelling-houses 
respectively;  and  the  first  rule  of  sohedole  (B.) 
mates  the  duties  under  Uiat  schedule  chargeable 
on  the  "  occupier  or  oooapiers  for  the  time  being  " 
of  every  such  dwelling-Douse.     Then  rule  5  of 
the  same  schedule,  charing  the  owners  in  certain 
cases,  draws  the  distinction  between  that  which  is 
properly  called  an  inhabited  dwelling-house  and 
an  ofi&ce  or  other  place  where  no  person  is  sleep- 
ing.   In  the  case  of  an  inhabited  dwelling-house 
properly  so  called,  the  occupier  is  the  person  to 
be  cba^^.    Then,  as  it  was  thought  that  that 
tronld  leave  exempt  ofiSces  or  halls  where  no  one 
slept,  rule  5  provides  for  that  case,  not  treatin  g 
them  as  dweltiog-honses,  but  makiag  them  liable 
to  the  same  tax.    The  words  oE  the  Act  of  14  & 
15  Yict.  0.  36,  are  distinct ;  to  come  under  that 
statute  a  house  must  be  an  inhabited  dwelling- 
house;  it  is  not  even  sufficient  that  it  should  M 
built  with  a  view  to  being  dwelt  in — it  mast  be 
actually  inhabited,  and  from  rule  5  of  the  schedule 
(B.)  to  the  Act  of  Geo.  3, 1  say  it  mast  he  slept 
in.    This  house  is  not,  in  any  sense,  an  inhabited 
dwelling^houBe  ;  no  person  resides  or  sleeps  in  it, 
from  floor  to  cellar ;  it  is  merely  resorted  to  in 
the  day  time  by  the  members  of  the  club,  and  by 
an  auctioneer ;  and  it  cannot  be  brought  within 
the  purview  of  the  Act. 

JHeey  for  the  respondent. — My  first  contention 
is,  that  this  house  is  an  inhabited  dwelling-house 
and  oomea  directly  within  the  Act.  On  this  point 
my  contention  is  supported  by  the  authority  of 
Bramwell,  L.J.,  in  the  case  of  Biuhy  t.  Neusom 
(L.  Bep.  10  Ex.  322).  There  the  question  was 
whether  there  was  exemption  from  inhabited 
house  duty_  by  reason  of  the  premises  then  in 
question  being  nsed  as  to  some  part  of  them  only 
(not  constituting  a  separate  tenement  or  house) 
for  trade  purposes ;  the  court  held  they  were  not 
exempt.  In  the  judgment  of  Lord  Justice  (then 
Baron)  Bramwell,  at  p.  328,  these  words  occur: 
"If  it  is  said  that  our  oonctruction  is  harsh, 
possibly  in  one  sense  it  is,  but  in  another  sense  it 
dearly  is  not.  The  Legislature  had  said  originally 
that  iul  inhabited  houses  should  be  subject  to  the 
duty,  and  it  was  held,  properly,  no  doubt,  that  a 
house  which  was  not  occupied  at  night,  bnt  was 
occupied  in  the  day  time  for  the  purposes  of  trade, 
was  an  inhabited  house  and  sabject  to  duty.  Very 
likely  it  was  pointed  oattbat  that  wasin  truth  taxing 
the  instruments  of  trade,  and  perhaps  was  in- 
judicious as  a  tax  upon  machinery  or  tools,  or  other 
means  by  which  trade  was  carried  on ;  and  there- 
npoB  the  Legislature  thought  that  it  was  reason- 
able to  exempt  buildings  which  were  solely  used 
for  purposes  of  trade  and  for  the  other  purposes 
mentioned,"  &c.  1  cite  it  to  show  what  was  the 
view  entertained  by  that  learned  judge  as  to  the 


oonstmotion  that  bad  been  put  on  the  statate,  and 
that  it  was  a  construction  in  which  he  aoqniMaed, 
namely,  that  occupation  at  night  was  not  neces- 
sary   to    constitute    inhabitancy.      Further,    by 
dwelling-hoose   is    meant    any    hooae   nsed   for 
human  habitation  for  any  considerable  time  or  the 
whole  day  ;  that  is  the  natural  sense  of  the  woid, 
and  it  appears  that  the  house  in  qoestion  wa» 
dwelt  in  from  9  in  the  morning  till  10.30  at  nig^ 
It  is  necessary  to  refer  to  the  provisiona  of  48  Geo. 
3,  c  55,  which  first  imposed  the  dnt^,  to  discover 
the  meaning  of  these  terms,  and  as  it  is  said  that, 
"  the  exception  proves  the  rule,"  so  I  rely  on  the 
exemptions  from  the  tax  to  show  what  was  the 
extent  of  the  tax.  The  first  exemption  under  sche- 
dules (A.)  and  (B.) includes  ''pablio  o£Soes"  whidi 
presumably  were  used  as  offices  onlv,  bat  which 
were  evidently  deemed  to  be  covered  oy  the  charg- 
ing words  at  this  enactment.     It  is  clear  frtni 
these  exemptions  that  the  word  "  dwelling-house" 
was  used  in  the  Act  in  a  somewhat  wider  sense 
than  that  ordinarily  given  to  it.  Farther  it  appears 
from  the  recital  and  first  section  of  the  statate 
57  Geo.  3,  a  25,  which  is,  I  think,    the   first 
exempting    Act,    that    "separate    and    distinct 
tenements  or  buildings,  or  parts  of  tenements  or 
bnildines,"  occupied  "  for  the  purpose  of  trade  or 
as  warenouses  for  lodging  goods,  wares,  or  mer- 
chandise therein,  or  as  shops  or  counting-houses " 
in  which  persons  abode  "  in  the  da^  time  only  for 
the  purposes  of  such  trades  respectively  "  had  been 
charged    with    duty    under   the  farmer  Act  as 
dweUin|^hoases,  although  no  person  inhabited  or 
dwelt    in  them  in  the    night   time.    The   tena 
"  dwelling-house,"  therefore,  bore  a  m.eaning  far 
more    extensive    than    is     ordinarily  given   to 
it.    This  explains  and  corroborates  the  statement* 
made  by  BramweU,  L.J.  in  the  judsment  I  have 
cited.    The  next  Act  I  wish  to  re^r  to  is  the 
5  Geo.  4,  c.  44,  s.  4;   that  section   shows  that 
houses  or  buildings  used  as  offices  or  oounting- 
honses  for  business  purposes,  and  in  which  n» 
person  inhabited,  dwelt,  or  abode  except  in  tie 
day  time,  and  for  the  purposes  of  such  business 
only,  had  been  taxed  as  dwelling-houses,  although 
in  the  ordinary  sense  of  the  word  they  woald  nob 
be  considered  dwelling-houses,  and  that,  too,  in 
spite  of  the  former  exemption.    Again,  there  are 
a  series  of  exceptions  in  respect  of  warehoases  and 
houses  occupied  solely  for  the  purposes  of  trade, 
all  of  which  are  houses.    The  very  Question  which 
has  arisen  in  the  various  cases  unaer  the  enact- 
ments has  been.  Are  those  houses  occupied  solely 
for  the  purpose  of  trade  r  and  they  all  rest  on  tbe 
assumption  that  a  house  may,  anleas  it  can  come 
within  some  specific  exemption,  be  an  inhabited 
dwelling-hoase  even  though  it  is  ahouse  used  fortbe 
purposes  of  trade,  and  in  fact  for  the  purposes  of 
trade  in  the  day  time  only.  It  need  not  be  a  honse  in 
which  a  man  actually  has  his  residence.    No  one 
woald  say  that  a  house  used  as  a  olab-hoose  or  a 
coffee-house    or   an  auctioneer's    office    thereby 
became  a  residence ;  yet  the  case  of  a  club  woaM 
go  a  good  deal  farther  in  respect  of  "  residence 
than  the   case  of  a  mere  office ;  and  yet — and  tbst 
is  my  point — offices  are    distinctly    within  the 
purview  of  the  Act.    The  next  Act  which  I  will 
oite  is  the  6  Geo.4,c.7.   Ss.  2and3tend  toshowthat 
the  meaning  given  to  dwelling-hoase  was  veiy 
wide,    and    that   the    test    of  a   dwelling-boase 
chargeable  under  the  Act  was  the  fitness  of  the 
house  for  habitation,  and  its  actoal  ooonpsscy- 
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See  mlso  iiect.  7.  See  also  rulea  4  and  5  of 
aohedale  CB)  of  the  Act  of  48  Geo.  4,  o.  55.  The 
terms  "  dwelling  "  and  "inhabited  "  have  different 
Tahiea,  and  mnat  be  ooneideied  separately.  First 
I  say  this  is  a  dvreUing-honse,  for  it  is  a  honse 
Iniilt  for  human  habitation.  It  is  farther  an 
inhabited  hoose,  for  it  is  inhabited  for  more  than 
twelTo  boars  in  the  day  by  a  large  nnmber  of 
peraons  who  resort  to  it, 

KsiiT,  C.B. — This  claim  of  inhabited  house  duty 
hj  the  Crown  cannot  be  sustained.  It  appears 
from  the  case  that  this  honse  has  never  been  f  ur- 
niahed  as  a  dwellisg-honse,  that  no  one  sleeps  in 
it,  or  has  ever  slept  in  it,  and  it  is  occupied  and 
naad  for  trade  purpoeee  and  those  of  the  club 
only.  The  effect  of  the  statutes  is  that  what  is 
cbwKeable  is  an  inhabited  dwelling-house  within 
tlM  meaning  of  those  statutes.  If  the  word  "  in- 
habited" were  there  alone,  we  should  have  to 
ooBsider  whether  there  might  not  be  an  inhabi- 
tancy, and  I  am  not  prepared  to  say  that  there 
might  not  be  an  inhabitancy,  which  would  make 
the  building  an  inhabited  house  within  these  Acts 
oC  Pariiament,  as  br  as  the  word  "inhabited" 
gOM.  But  it  appears  from  all  the  statutes  that  in 
order  to  be  taxable  a  building  most  be  an  inhabited 
dweIIing>honse,  so  that  we  must  put  a  construc- 
tion not  only  on  the  word  "  inhaoited,"  bat  also 
on  the  word  "  dwelling-house."  Is,  then,  anv  part 
of  this  building  a  dwelling-house  P  I  tffink  it  is 
not.  In  the  a^nce  of  any  interpretation  by  Act 
of  Parliament  and  of  any  binding  authority  we 
are  oompelled  to  consider  what  is  the  proper  mean- 
ing of  this  term.  In  my  judgment  the  meaning 
of  the  word  to  "dwell  is  to  live  in  a  house; 
that  is  to  live  there  day  and  night,  to  sleep  there 
daring  the  night,  and  to  occupy  it  for  the  pur- 
poaes  of  life  daring  the  day.  And  there  is  nothing 
to  show  that  that  is  nos  the  natural  meaning ; 
and  there  is  nothing  shown  to  compel  as  to  put 
any  but  this  natnral  and  well-established  meanrng 
on  it.  As  to  the  recital  in  the  Act  of  5  G^.  S, 
O.  25,  it  would  .seem  that  in  the  cases  to  which  it 
refers  the  persons  therein  mentioned  were  assessed 
in  respect  of  the  value  or  rental  of  those  separate 
boildinga,  in  addition  to  the  rental  or  value  of 
the  house  in  which  they  resided  and  lived  ;  bat  if 
it  mean  anything  else  we  should,  I  think,  be  com- 
pelled to  coneli^e  that  the  words  of  the  recital, 
which  is  not  grammatical  in  its  composition,  were 
incantionsly  used  by  the  framers  of  the  Act,  and 
were  misapplied ;  and  it  cannot  under  these  cir- 
onmatanoes  avail  to  impose  the  tax  which  is  war- 
ranted by  no  statute  and  no  audiority  besides.  I 
think  the  plain  and  natural  meaning  of  the  words 
in  question  is  to  dwell  and  live  in  a  bnilding  da^ 
and  night,  to  reside  there,  and  occupy  it  as  a  resi- 
dence, and,  as  this  place  has  never  been  so  occu- 
pied, in  my  oinnion  it  is  not  a  dwelling-house,  and 
therefore  the  assessment  must  be  disavowed. 

PouocK,  B. — In  my  opinion  the  members  of 
this  dab  are  not  assessable  to  the  inhabited  honse 
doty.  If  in  order  to  deoide  this  it  were  necessary 
■Iho  to  decide  that,  to  charge  a  building  as  an  in- 
hatnted  dwelling-house,  some  person  or  persons 
must  sleep  in  that  house  as  well  as  occupy  it  by 
day,  I  should  pause  before  I  came  to  that  oon- 
elusion,  for  the  counsel  for  the  respondent  has 
t-ertainiy  sbown  that  there  are  passages  in  certain 
ktatntes,  and  certain  dicta  of  learned  judges,  both 
iti  Hn^lnnd  and  in  Scotland,  which  are  unfavonr- 
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able  to  that  oonclusion.  Bat  the  present  case  at 
any  rate  is  quite  different  from  those  in  which 
such  a  conclusion  might  possibly  be  applicable ; 
for  this  is  the  case  of  a  club,  the  members  of 
which  use  this  building  not  in  any  sense  for  the 
purposes  of  a  dwelling-house.  The  purposes  and 
object  of  such  institutions,  and  the  character  of 
the  ooonpation,  are  perfectly  well  known,  and  I  am 
clearly  of  opinion  that  words  should  be  ased 
which  properly  and  clearly  comprehend  such  a 
oase,  if  it  is  intended  to  bung  it  within  the  scope 
of  the  tax.  When,  however,  I  consider  the  ordinary 
meaning  of  the  w<Mds  "  inhabited  hoase,"  it  seems 
to  me  that  it  is  i^to^Uier  a  misapplication  of 
language  to  say  that  it  applies  to  tne  case  of  a 
dub  consisting  of  a  great  number  of  persons  who 
simply  have  a  house  to  carry  out  the  purposes  of 
their  dub.  On  Uiese  ^rrounds,  therefore,  I  think 
that  the  assessment  is  wrong,  and  cannot  be 
sapported. 

Judgment  for  ihe  appeQant  with  eo$t*. 

Solicitors  for  the  appellant,  Pritehard,  JBngU- 
field,  and  Oo. 

Solidtors  for  the  respondent,  BoUeitore  for  the 
Inland  Sevenue. 


Sttprme  fart  of  |nbicato> 

COURT  OF  APPEAL. 

SirriNGS   AT   LINOOLN'S   DTN. 

Friday,  AprU  4. 

(Before  Jaicbs,  BAoaALUY,  and  Bhakwell,  L.  JJ.) 

Tex  Bbfubuc  of  Oosta  Bica  v.  Siboitsbbro.  (a> 

Fraetiee — Discovery — Order  for  delivery  of  doeu' 
mente  —  Interheutory    applieaUon  —  iiul««    of 
Court  1875,  Order  XXXI.,  rr.  1,11— Order  HI., 
r.  6. 
Where  the  delivery  up  of  doeumenie  u  the  reUtf 
claimed  in  an  action,  ihe  court  ^f  no  juriedio- 
tion  on  an  interlocutory  ajoplieation  to  make  a 
mandatory  order  for  the  delivery  up  of  the  docu- 
ments. 
It  is  not  an  absolute  ruie  that  under  no  ctroum- 
stancM  wtS  ihe  court  order  produeiion  of  doeu- 
ments  before  delivery  of  the  statement  of  claim. 
Cashin  v.  Cradook  (34  L.  T.  Bep.  N.  8.  52 ;  L.  Eep. 

2  Oh.  Div.  140)  commented  upon. 
This  was  an  appeal  from  an  order  of  Fry,  J. 

The  writ  in  the  action  claimed  an  injunction  to 
restrain  the  defendant,  who  had  oondnoted  the  liti- 
gation on  behalf  of  the  Bepnblio  of  Oosta  Bica  in 
Uie  actions  of  the  BepubUe  of  Oosta  Biea  v.  Br- 
longer  and  Erlanger  v.  Jiepitolie  of  Oosta  Biea, 
from  parting  with  documents  relating  to  those 
actions,  otherwise  than  by  delivering  wem  to  the 
plaintiffs,  and  an  order  that  he  shoald  deliver  the 
documents  up  to  the  plaintiffs. 

Before  anv  statement  of  claim  had  been  ddivered, 
the  plaintiffs  applied  by  an  interlocntory  motion 
for  an  order  in  the  terols  of  the  indorsement  on  the 
writ. 

Fiy,  J.  (sitting  for  Malins,Y.C.,  in  whose  branch 
of  the  court  the  writ  had  been  issued),  heard 
the  motion  on  affidavit  of  service,  the  defendant 
not  appearing,  and   granted  the  iiyanction  and 

(a)  Beported  bj  H,  Put,  Saq.,  B«XTMK«t.Law. 
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ordered  the  docaments  to  be  delivered  within  ten 
dns. 
From  this  order  the  defendant  appealed. 
/.  Peorvon,  Q.C.,  Loeoe  k  We^h,  Q.G.,  and  Meid 
for  the  appellant. — The  coart  has  no  jnriadiction 
to  order  deuYei7  of  docaments  on  an  interiocatoty 
application : 

Lins/m,  t.  8imp$(m,  6  Had.  291 ; 

tfardmr  t.  Inin,  h.  Bep.  i  Bx.  Drr.  49 ; 

Orayham   r.  Compbta,  38  L.  T.  Bap.  N.  S.  195  ; 

li.  Bep.  7  Ch.  Div.  480  ;    

Bnleg  of  Conrt  1875,  Order  XXXr,,  ir.  1, 11. 

The  conrt  will  not  order  prodaotion  of  doen- 
menta  before  the  statement  of  claim  has  been 
deliverad: 

Cathin  t.  Cradoelc,  34  L.  T.  Bep.  N.  S.  52 ;   L.  Bep. 
2  Ch.  Dir.  140. 

Olasie,  Q.O.,  Keleetoieh,  Q.O.,  and  S.  A.  Gifard 
for  the  respondents. — The  defnidant  is  seekinK  to 
cause  delay,  and  we  have  taken  these  proceedings 
to  prevent  collusion  between  him  and  Erlanger. 
They  cited 

Lady  Btraiford  v.  Driver,  14  Beav.  3S7 ; 

Bnles  of  Court  1875,  Order  LTL,  r.  6. 

No  reply. 

Jaues,  L.J. — Of  coarse  the  injonotion  will  re- 
main ;  bat,  as  to  the  mandatory  part  of  the  order, 
I  am  verv  sony  to  say  I  think  that  the  conrt  had 
no  jariadiction  to  make  it  at  this  stage  of  the 
case.  It  seems  to  me  that  all  the  difiScolties 
suggested,  and  all  the  injarioas  conseqnences,  are 
just  the  same  as  those  which  result  from  anybody 
retaining  property  amostly  to  the  great  damage 
of  his  neighboor.  The  mandatory  part  of  the 
order  is,  in  truth,  a  decree  or  judgment  in  an 
action  of  detinae  made  npon  an  interloontory 
motion,  calling  npon  a  man  to  answer  a  claim 
made  by  affidavit.  It  appears  to  me  that  the 
practice  of  the  coart  does  not  authorise  it,  and 
upon  the  affidavits,  assuming  them  to  be  true,  if 
such  an  order  were  made  it  should  be  without 
prejudice  to  any  application  which  the  parfcies 
nay  be  advised  to  make  either  for  a  receiver  or 
for  production.  With  regard  to  the  special  gpround 
which  is  alleged — that  is  to  say,  the  danger  of  the 
bill  being  dismissed  by  reason  of  collusion  be- 
tween Mr.  Strousberg  and  Baron  Erlanger — if 
what  is  stated  in  the  affidavits  be  true,  I  should 
think  the  Yioe-Chancellor  would  have  no  difficulty 
whatever  in  preventing  Erlanger  from  getting 
amy  benefit  from  that  collusion  or  from  the  delay 
occasioned  by  that  collusion ;  and  beyond  all 
question,  speaking  for  ourselves,  we  shall  take 
care,  if  those  affidavits  be  tme,  that  Erlanger  gets 
no  benefit,  either  by  dismissing  the  bill  or  other- 
wise, from  coUnsion  with  t^e  agents  of  hia 
opponents. 

BAGOAI.I.AT,  IkJ. — I  have  only  one  observation 
to  mak(^  and  it  is  this.  I  desire  to  guaotl  myself 
against  'expressing  any  opinion  that  there  is  no 
right  under  the  new  rules  to  apply  for  the  pro- 
duction of  docaments  previonsly  to  the  delivery 
of  the  statement  of  claim.  Bearing  in  mind  the 
decision  of  Bacon,  V.O.,  in  Oouhin  v.  Oradoek  («M 
tup.),  I  desire  an  opportunity  of  considering  for 
myself  whether  I  should  take  the  same  view  that 
was  come  to  thwe  if  the  point  ever  came  before 
me.  I  think  the  lltli  rule  of  Order  XXXI.  is 
▼ery  wide. 

James,  L.  J.— If  the  Yice-Ghanoellor  laid  it  down 
in  Ocuhin  t.  Oradoek  as  aa  absolute  rale  that  there 


can  be  no  discovery  before  the  deiiveiy  of  the 
statement  of  claim,  that  is  a  decision  whidi  of 
course  ought  to  be  considered,  if  the  point  arose 
again. 

Bbavwxll,  L.J.  oonemred. 

Solicitors  for  the  appellant,  Lee,  HouMmaM, 
and  Brodie. 

SoliciioTS  for  the  respondents,  Frealifidd*  and 
WiUiamt.  

Thnriday,  March  27. 
(Before  Jakes,  Bagoallat,  and  Bbakwell,  L.JJ.) 

Ex  parte  Browk;  Be  Yates,  (a) 
Btuikrtiptcy  —  JuritdieUo*  —  TransaeUtm  void  at 

againgt  trustee— Baidir%ptey  Act,  1869,  (.  72. 
Where  an  attignment  by  a  parion  vho  hat  miee- 
quently  become  hanking  it  impugned  on  Oie 
ground  that  it  it  void  by  the  operaUon  ef  the 
bankrupt  law,  and  not  on  a  ground  which  would 
have  been  avaHahle  to  ike  bowJbitpf  himt^,  the 
Court  of  Baniruptey  wSl  deeide  the  oaee  *ttelf, 
and  not  leave  Utobe  dtaU  with  by  the  ordinarg 
tribunait. 
Tan  was  an  appeal  firom  an  order  of  Mir.  Beccistrar 
Haalitt,  sitting  as  Chief  Judg^  in  Bankraptcy. 

The  order  appealed  from  was  made  on  the  ^Hspli- 
cation  of  the  trustee  in  the  bankraptcy  of  Greoi^ 
Yates,  and  it  directed  that  a  deed  ezecated  on  the 
20th  July  1874^  by  the  bankrupt,  and  purporting 
to  be  a  mortgage  to  seenre  a  sum  of  12dOi.,  should 
be  delivered  up  to  be  cancelled.  The  trostee  im- 
peached the  deed  on  the  ground  that  it  was  a 
mere  contrivance  to  defeat  the  bankrupt's  credi- 
tors, and  also  that  it  was  a  conveyance  of  substan- 
tially the  whole  of  the  bankrupt's  available  assets 
to  secure  a  past  debt. 

The  persons  for  whose  benefit  the  deed  was 
made  appealed. 

Borton  SmithtJ^C  and  Alexand,er  Young  for 
the  appellants. — ^We  are  stiangors  to  the  bank- 
ruptcy, and  the  Court  of  Bankruptcy  ou^ht,  there- 
fore, to  leave  the  matter  to  be  deut  with  by  the 
ordinary  tribunals : 

JTortey  v.  WhiUa,  27  L.  T.  Bap.  N.  8.  736;  L.  Bqi. 

8  Ch.  214 ; 
Bx  parte  LyoTU ;  Be  Lyoni,  26  L.  T.  Bep.  f(.S.48l; 

L.  Bep.  7Ch.4M; 
Be  Motion,  29  L.  T.  Bep.  N.  S.  757;  L.  Bap.  9  Ch. 

192. 

[Jakes,  L.J. — This  point  is  reeHy  not  argnabln. 
Cases  of  frandnlent  preferenoa  azn  acts  of  bank- 
ruptcy are  the  very  things  that  were  intended  to 
be  dealt  with  by  the  Court  of  Bankruptcy.  When 
the  trustee  claims  only  what  the  faankropt  might 
have  claimed  but  for  his  bankruptcy,  the  matter 
should  be  left  to  the  ordinary  tribanals.  Bat 
where,  by  the  operation  of  the  bankrupt  law, 
the  trustee  claims  by  a  higher  and  better  title 
than  the  bankmpt,  the  matter  is  of  the  very  kind 
which  was  intended  to  be  dealt  with  by  the  Court 
of  Bankruptcy.]  At  all  erents  wo  contend  that, 
upon  the  evidence,  the  registrar's  order  is  wronK. 

Without  calling  npon 

E.  0,  WiUit,  who  appeared  for  the  respondent. 

Their  LoKDamrs  held  that  the  registrar  had 
come  to  a  rieht  condaaion  on  the  evidenoe,  and 
they  dismissed  the  appeal  with  oosta. 

Jamib,  L.  J.  added : — It  may  be  aa  well  to  re- 
peat that,  where  a  deed  or  other  traapaction  is 

(a)  Reported  ij  H.  Pxat,  Eaq.,  Buiiiter-at-Lnr. 
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impogned  on  the  ground  that  it  is  void  by  the 
operation  of  the  bankrupt  law,  and  not  upon  a 
eroand  which  wocdd  hare  been  available  to  the 
nakrnpt  himself,  the  case  ia  pre-eminently 
nne  whkli  the  Court  of  Bankruptcy  should  decide^ 
ind  should  not  leave  to  the  ordinary  tribunals. 

Solicitor  for  the  appellant,  H.  D.  lUirtim. 

Solidkor  for  the  reBpcndem^  H.  Mtmtagu. 


Thmnday,  Mmek  27. 

(Before  JA3ns,  BA.eeii£AT,  and  Braicwsu,  L.JJ.) 

Ez  parte  Ast&itf  ;  Be  Lefevbe.  (a) 

Bankruptcy — Debtor's  iwnmoru — Bankruptmf  ptU- 
Hon — Tender  of  part  of  dAt — Befaeml  to  aeeept 
-Btmkrwptoy  Act  1869,  «a.  6,  7,  8,  9. 

Jn  on  aeOon  on  a  MB  cf  eaeken^fe  an  order  woe 
node  ttavmg  ttUfinrHterproeeedinga  otiAedefen- 
demi  vnderUtking  to  pay  ih«  plaintif  20Z.  amd 
the  eoits  of  the  cuiHon,  and,  if  defatdt  tnere  made 
*M  paifmmU,  the  plamt^^mm  t»  heat  Kberta  to 
rign  judgment.  The  eoete  having  been  tamed  at 
91,  the  defendant  tendered  292.  to  the  fimntiff, 
who  refuMd  to  receive  it  unJeet  the  defendant 
would  aleopaiy  301.,  ike  amount  of  another  overdue 
aeeeptanee  of  hie  held  by  the  flainUff.  The 
defendant  refuted  to  pay  the  30(.,  tdleging  that 
the  aeeeptanee  for  it  had  been  obtainedfrom  him, 
byfravd,  and  that  the  plaintiff  had  taken  it  teith 
notice  of  the  fraud  the  dag  M/brs  it  became  due. 
ThepiamHff  Hiereupon  itoued  a  debtor'i  ntmmone 
agamut  the  defendant  for  59L.  and,  the  defendant 
having  faHed  to  give  eeevrity,  preeonted  a  hamh- 
fyptet/  peHUou  againtt  him : 

EM,  that,  OoflaiMiiff  not  having  eigtudjudgmmU 
*»  Ae  oefton,  there  toot  no  tt^Mont  debt  to 
$vipporttheptiitio»,andihatUmmtthtr^orebe 
ditmiteed. 

Trb  waa  an  appeal  from  a  deciaion  of  Mr.  Beg^trar 
Pepvs,  littingf  aa  Chief  Jndge  in  Bankruptcy. 

The  faote  of  the  case  were  briefly  aa  follows : — 

On  the  9th  Sept.  1878  Messrs.  Astmp  and 
Earlond  commenced  an  action  in  the  Lord  luyor's 
Conrt  against  Lef evre  on  a  bill  of  exchange  for 
40L,  accepted  by  him  and  indorsed  to  them,  and 
dishonoured. 

The  defendant  obtuned  leave  to  defend  on  paying 
20L  into  conrt. 

On  the  17th  Oct.  an  order  waa  made  staying  all 
farther proooodingB  in  the  action,  on  the  defendant's 
undertaking  to  pay  the  plaintiffs  202.  10(.,  in  addi- 
tion to  the  20Z.  paid  into  court,  and  the  coats  of  the 
action.  And  it  was  ordered  that,  if  definlt  were 
Bade  in  payment  of  the  20Z.  10«.  and  the  coete,  the 
pkintiffig  should  be  at  liberty  to  sign  judgment 
sod  issue  ezecation. 

On  the  ii4th  Oct.  the  costs  were  .taxed  at  91.  2*., 
and  the  defendant  tendered  292.  lis.  6d.  to  the 
plaiatifEs'  solicitor.  The  latter  refused  to  receive 
It,  unless  the  defendant  would  also  pay  302.,  the 
anoont  of  another  overdue  acceptance  of  the 
defendant  held  by  the  plaintiffs. 

The  defendant  refused  to  pay  the  302.,  alleging 
that  the  acceptance  for  the  301.  had  been  obtamed 
fram  him  by  mmd,  and  that  theplaintifEs  had  taken 
Hwith  notice  of  the  fnmd  the  day  before  it  beeame 
doe. 

The  plaintiffs  thereupon  issued  a  debtor's  smn- 
uoos  against  the  defendants  for  592.  14a.  6d. 

W  Baported  if  H.  Tatx,  Xiq.,  Bazilster«t-I«ir 


The  defendant  applied  to  have  the  summons 
dismissed,  but  the  usual  order  was  made  that  he 
should  give  security,  and  the  security  not  having 
been  given  within  the  time  limited,  the  plaintiffs 
presented  a  bankruptcy  petition  against  the 
defendant  in  respect  of  the  592. 14«.  6a. 

The  registrar  having  dismissed  the  petition,  the 
petitioners  appealed. 

Maidlow  for  the  appellants. — Our  whole  de> 
mand  against  the  defendant  amounted  to  592.,  and 
he  only  tendered  292.  Diaion  v.  Clark  (5  O.  B. 
365)  snows  that  a  tender  of  part  of  aa  entire 
demand  is  inoperative.  Ee  parte  Andrew  (33  L. 
T.  Bep.  N.  S.  556;  L.  Bep.  1  Ch.  D.  358)  shows 
that  itia  noanswer  to  a  debtor's  sammoas  for  a  sum 
exceeding  502.  to  say  that  a  tender  of  part  of  the 
sum  was  made  and  refosed. 

Tate  Lee  for  the  respondent. — ^There  is  not  a 
sum  exoaeding  502.  presently  payable,  as  the 
appellants  have  not  signed  judgment  in  the  action, 
and  there  is,  therefore,  ao  aaffieient  debt  to  sup- 
port the  petition. 

Maidlow  in  reply. 

Jajcis,  L.  J. — I  am  of  opinion  that  the  order  of 
the  registrar  was  quite  right.  The  creditora 
resolvM  by  an  ingenious  device  to  resort  to  the 
powers  of  the  bankruptcy  law.  Having  a  debt  of 
292.  due  to  them,  they  took  another  acceptance  of 
the  debtor  a  day  before  it  fell  dne,  although  they 
had  received  notice  from  the  debtor  that  it  had 
been  obtained  from  him  by  fraud,  and  they  did 
so  evidently  for  the  purpose  of  raising  their  debt 
above  502.  m  order  to  enable  them  to  make  use  of 
the  provisions  of  the  Bankmptoy  Act.  With  that 
view  they  actually  refused  to  accept  the  292.  pay- 
able to  them  under  an  order  made  m  an  action  on 
another  bill.  The  original  debt  on  that  bill  was 
converted  into  what  they  got  on  the  judge's  order, 
namely,  a  right  to  sign  jodgmeaii  if  the  payment 
was  not  made  and  to  iaaae  azacntioB ;  but  they 
preferred  to  attempt  to  get  a  technical  advantage 
m  what  appeard  to  me  to  be  a  very  oppressive 
proceeding.  Judgment  has  never  been  signed  in 
the  action,  and  there  is  nothing  in  respect  of  the 
snm  dealt  with  by  the  ja4|e's  order  to  support 
the  petition.  Untiar  Uiese  cironmstanoes  it  seems 
to  me  that  the  orediton,  who  thought  they  were 
getting  a  technical  advantage,  have  failed,  and  that 
tite  registrar  waa  quite  right  in  dismissing  the 
petition. 

Bagoalut,  L.J. — I  quite  agree. 

Brajcwbll,  L.J. — I  also  agree.  The  creditors 
had  a  right  to  demand  the  292.  odd  under  the 
judge's  order,  and  on  refusal  to  pay  they  could  sign 
judgment,  and  would  then  have  a  judgment  debt. 
They  did  not  do  so,  and,  as  their  original  right  on 
the  bill  was  gone  or  suspended,  they  have  not 
a  sufficient  debt  to  support  their  petition.  They 
can  now  sign  judgment,  and  issue  another  debtor's 
summons  it  so  minded. 

Jakes,  L.  J. — I  do  not  think  the  summons  was 
proper.    I  should  have  refused  it. 

Appeal  aeoordinghf  diemieeed  ioith  coete. 

Solicitors  for  appellants,  Herbert  and  Kent. 

Solicitors  for  the  respondents,  /.  S.  Shakeipear. 
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Mareh  27  and  April  8. 

(Before  Jakss,  Baooallay,  and  Bkaxwell,  L.JJ.) 

Ex  parte  Xxllt  and  Go.  ;  Be  Smith  and  Go.  (a) 

Bankrwpiey — FraiiduletU  preference — Bepaytnent 
of  money  tent  for  tpeeijie  purpoee — Banknivtev 
Act  1869, 1.92.        ^    '    ^    ^  ^^ 

8.  and  Co.  had  accepted  bUle  to  the  auumnt  of 
6300L,  drawn  upon  them  by  K.  and  Co.,  the 
arrtuMmnent  between  the  two  firms  being  tttot  K. 
and  Oo.  ehovid  provide  fitndt  to  meet  the  bUh  at 
maturity.  In  aeeordanee  with  ihie  arrangement, 
K.  and  Co.,  ihortty  b^ore  Ote  biOt  maiured,  tent 
to  9.  and  Oo.  three  chejueifor  25002.,  20002.,  and 
9001.  retpeetiveiu,  for  the  purpote  of  meetiru  the 
biUe.  Two  of  thete  eheqwei  were  duly  paid  into 
an  aeeotmt  which  8.  and  Oo.  kept  at  the  Bank 
of  England  for  Hie  purpoee  of  paying  tteir 
aeeeptaneee,  but  the  cheque  for  2000l.  was,  by  a 
clerk' I  miitake,  paid  into  their  general  banking 
account  at  the  London  Joint  8toek  Batik.  8.  and 
Co.  having  stopped  payment  before  the  biUe 
matured,  drew  a  cheque  on  their  account  at  the 
Bank  of  England  for  f)3O0l.,  and  afterwards  paid  I 
38002.  to  K.  and  Co.,  who  had  paid  the  biUe  at 
maturity,  and  they  placed  the  remaining  20002. 
in  medio  until  it  was  determined  whether  they 
eouid  pay  that  sum  to  K.  and  Oo.  without  com- 
muting afrwuduUrU  preference : 

Held,  that,  as  8.  and  Oo.  never  intended  to  misap- 
propriate the  20002.,  the  relcUion  of  debtor  and 
creditor  never  arose  between  them  and  K.  and  Oo. 
in  respect  thereof,  and  the  repayment  of  it  to 
them  would  not  have  been  a  voluntary  preference, 
but  a  proper  ajjplication  of  the  money  for  the 
purpote  for  which  it  had  been  speeificaUy  tent, 
and  that  K.  and  Oo,  were  eonsequenthi  entiUed 
to  the  20002. 

This  was  an  appeal  from  a  decision  of  Mr.  Begistrar 
.  Brongbam,  sitting  as  Chief  Jnd^  in  Bankruptcy. 

The  facts  of  the  case  were  bneflr  as  follows  : — 

Messrs.  Smith,  Fleming,  and  Co.,  of  London, 
accepted  bills  to  the  amonnt  of  5300L,  drawn  npon 
them  by  Messrs.  E^Uy  and  Co.,  of  Glasgow,  which 
bills  were  to  beoome  dne  on  the  5th  Got.  1878. 

In  accordance  with  an  arrangement  made  be- 
tween the  two  firms  that  Kell;^  and  Co.  shonld 
provide  frinds  to  meet  the  bills  at  maturity, 
towards  the  end  of  Sept.  1878  Kelly  and  Co.  sent 
to  Smith,  Flemins,  and  Co.  three  cheqnes  npon 
their  London  bankers  for  25002.,  20002.,  and  8002. 
respectively,  making  together  53002.,  for  the  par- 
pose  of  meeting  the  bilHi. 

Smith,  Flemine,  and  Co.  kept  two  banking 
acconnts,  one  at  the  Bank  of  England  for  the  pur- 
pose of  paying  their  acceptances,  and  the  other, 
which  was  their  general  banking  account,  at  the 
London  Joint  Stock  Bank. 

It  was  intended  by  Smith,  Fleming,  and  Co. 
that  all  the  three  cheques  shonld  be  paid  into 
their  account  at  the  Bank  of  England ;  bnt, 
through  the  mistake  of  one  of  their  nerks,  only 
two  of  the  cheques  were  paid  into  that  account, 
the  cheque  for  20002.  being  paid  into  their  account 
at  the  London  Joint  Stock  Bank.  This  mistake 
was  not  discovered  till  the  3rd  Got. 

Gn  the  2nd  Get.  Smith,  Fleming,  and  Co.  found 
that  they  were  insolvent,  and  oonsolted  their 
solicitors,  and  called  in  Mr.  Harding,  an  ac- 
countant, to  investigate  their  affairs.      Gn  the 

(a)  Beport«d  \>j  H.  Psat,  Eiiq.,  Barristar^t-Lkw. 


following  dav  they  annoanoed  to  their  crecUton 
that  they  had  suspended  payment.  Before  doioK 
so,  they  drew  a  cheque  upon  the  Basak  of  England 
for  53002.,  the  amount  of  the  cheques  remitted  br 
Kelly  and  Co.,  and  proposed  to  pay  it  to  Kelly  and 
Co..  bnt  their  solicitors  advisea  them  that,  as  the 
20002.  bad  been  paid  into  their  general  t»«"Vi''g 
account,  it  was  aonbtfnl  whether  they  ooold  pro- 
perly pay  it  back  to  Kelly  and  Ca  The  53002.  was 
therefore  placed  in  joint  names  at  a  bonk  to  abide 
the  determination  of  the  (Jnestion. 

The  London  Jpint  Stock  Bank  claimed  a  lien  oa 
the  balance  of  Smith,  Fleming  and  Co.'s  aoooont 
with  them,  and  refused  to  allow  them  to  withdmw 
the  20002. 

Kelly  and  Oo.  paid  the  bills  at  matarifey,  and 
ultimately  33002.  part  of  the  53002.,  which  had  been 
placed  in  joint  names,  was  paid  to  them,  and  the 
remaining  20002.  was  placed  in  the  hands  of  Hard- 
ing to  await  tiie  determination  of  the  rights  of  the 
puties. 

Gn  the  1st  Not.  Smidi,  Fleming,  and  Go.  filed  a 
petition  for  the  liquidation  of  their  affwrs  by 
arrangement,  and  Harding  was  appointed  trustee 
in  the  liquidation. 

Kelly  and  Co.  applied  to  the  court  for  an  order 
that  the  20002.  should  be  paid  to  them,  but  the 
registrar  refused  the  application  on  the  ground 
that  the  repayment  of  the  amount  to  them  would 
be  a  voluntary  preference  under  the  92nd  sectiou 
of  the  Bankruptcy  Act  1869. 

From  this  deoision  Kelly  and  Oo.  appealed. 

HerteheU,  Q.C.  and  A.  Morley  for  the  appellants. 
— The  money  was  sent  by  us  for  a  specific  pur- 
pose, and  it  was  through  a  clerk's  mistake  that 
It  was  not  forthwith  applied  for  the  purpose  for 
which  we  sent  it ;  it  beoame  trust  monsy,  and  we 
say  that  it  would  be  no  firoodolent  preterenoe  to 
apply  the  money  for  the  specific  porpose  for  which 
it  was  sent  when  the  mistake  was  discovered: 
{Sinclair  v.  Wilsoa,  20  Beav.  324.)  This  case  comes 
within  the  concluding  words  of  the  92nd  seotioa 
of  the  Bankruptcy  Act  1869,  giving  protection  to 
certain  payments : 

Butcher  V.  Stead,  33  L.  T.  Bep.  N.  S.  54d ;  L.  Bep.  7 
£.  &  I.  388. 

W.  D.  Gardiner  (with  him  Benjamin,  Q.C.)  for 
the  respondent,  the  trustee. — By  paying  the  money 
into  their  general  account.  Smith,  Fleming,  and 
Co.  committed  a  breach  of  tmst,  and  the  relation 
of  debtor  and  creditor  was  created  between  them 
and  the  appellants  as  soon  as  the  breach  of  trust 
was  committed.  The  appellants  have  no  remedy 
bnt  proof  in  the  liquidation,  unless  they  can  show 
that  the  money  was  earmarked,  and  that  they 
have  failed  to  prove.  The  repayment  of  the  2000L 
after  the  debtors  found  that  they  were  insolvent 
would  have  been  a  volnntaty  preference  of  these 
particular  creditors,  and  therefore  void  as  aninst 
the  trustee  under  the  92nd  section  of  the  Bank- 
ruptcy Act  1869.    He  cited 

Broun  V.  Adams,  21  L.  T.  Bep.  K.  S.  71 ;  L.Bep.  4 
Ch.764; 

Clayton'*  ease,  1  Mer.  572 ; 

Em  parte  Bayers,  5  Ves.  168. 

[Jaxbs,  L.J.  referred  to  Ea  parte  Ooohe,  S» 
8traehan,  35  L.  T.  Bep.  N.  S.  649 ;  L.  Bep.  4  Ob. 
Div.  128.] 

BerseheU,  Q.C.  in  reply. 

Jakes,  L.J. — I  am  of  opinion  that  the  »fV^ 
in  this  case  ought  to  be  allowed.     There  is  no 


Digitized  by  VjV^VJV 


IC 


]b7M,1879.] 


THE  LAW  TIMBS. 


[yei.zi:...N.  8.^-406 


Ci.  OF  App.] 


Em  parte  Kellt  axd  Co.  ;  Be  Shith  Aim  Go. 


[Or.  OP  App. 


groand  for  impMohingthetnuiSMstion,  as  it  aeems 
to  me,  nnleas  it  could  be  bronght  up  to  this,  that 
is  was  a  payment  made  Tolantarily  with  the  intent 
to  prefer  a  partioalar  creditor,  which  is  the  thing 
expressly  prohibited  by  the  provisions  of  the  bank- 
rnpt  laws.  No  donbt,  if  a  trostee  commits  a  breach 
«f  trust  by  stealing  or  otherwise  misappropriating 
the  trust  moneys,  he  beoomes  a  debtor  in  respeot 
of  the  money  he  has  so  improperly  taken,  and  if  he 
beoomes  a  debtor  in  that  way  he  remains  only  a 
debtor,  and  the  eesfui  ifue  tnut  only  a  oreditor, 
■nlees  yon  can  do  what  is  called  "  earmark  "  the 
money  which  he  has  so  misappropriated ;    but  I 
do  not  think  it  is  for  a  conrt  of  law  to  bold  that  a 
man  intended  to  be,  or  that  he  did  beoome  a  thief, 
and  therefore  a  debtor,  in  respect  of  the  money  re- 
tained by_  bim,  in  the  manner  in  wbioh  the  mone^ 
was  retained  by  Smith  Fleming  and  Co.  in  this 
case.    I  am    satisfied   Uutt   tfame    never   was  a 
moment  of  time  in  whiofa  these  gentlemen,  who 
afterwards  became  bankrupt,  did  mean  to  commit 
any  breach  of  truft,  or  to  m^e  any  misappropria- 
tion whatever  of  Uie  moneys  which  were  sent  to 
them  for  a  specifio  pnrpoee,  and  it  ia  not  for  ns,  or 
for  this  court,  as  it  seems  to  me,  to  put  them  in 
the  position  of  having  stolen  moneys  which  they 
never  intended  to  steal.    There  being  bills  of  ex- 
change outstanding,  wbioh  had  on  them  the  names 
both  of  Smith,  Fleming,  and  Co.,  and  of  Kelly  and 
Co.,  of  which  Smith,  Fleming,  and  Go.  were  the 
acceptors,  and  the  aooeptances  being  made  payable 
at  the  Bank  of   England,   Kelly  and  Co.   being 
the  persona  who  by  arrangement  between  them- 
sehes  and   Smith,  Fleming,   and  Ca,   ware   to 
keep  the  latter  in  cash  advances,  but  still  were 
<oly  liable  on  the  bills  themselves  secondarily  as 
drawers,  did  make  remittances  specifically  to  Smith, 
Fleming^Mid  Go.  for  the  purpose  of  taking  up  the 
bills.      Wben  thoee  remittances  were  made  to 
Smith,  Fleming,  and  Co.,  they  did  not  create  any 
relation  whatever  of  debtor  and  creditor  between 
Smith,  Fleming,  and  Co.  and  Kelly  and  Co.,  and 
Kelly  and  Go.  could   not   have  oJled  back  the 
moneys,  could  have  bronght  no  action    against 
Smith,  Fleming,  and  Co.  in  respect  of  the  moneys 
which  they  hM.  so  i  emitted,  because  they  were 
given  to  Smith,  Fleming  and  Co.  to  discharge 
the    bills    for  which    Smith,  Fleming  and    Co. 
were     primarily      liable,      and      therefore     the 
moneys  were  received  by  Smith,  Fleming  and  Co. 
for   purposes    in    which   both    Smith,    Fleming 
and  Co.  and  Kelly  and  Co.  were  equally  interested 
u  between  them  and  the  holders    of  the  bills. 
Having  received  the  moneys  for  that  purpose,  they 
pa;  part  of  snch  motieys  into  the  Bank  of  Eng- 
land, and  I  suppose   they   intended  to  pay  the 
whole  amount  into  the  Bank  of  England,  where  it 
wonld  be  ready,  I  believe,  accordins  to  the  custom 
of  bankers,  to  meet  all  the  bills  which  were  made 
payable  at  that  bank  without  any  specific  direction 
with  regard  to  each  bill ;  that  is  to  say,  if  bills 
We  made  payable  to  be  presented  at  the  Bank  of 
England  or  any  other    bank,    and  there  is  no 
countermand  and  there  are  assets  at  the  bank,  it 
would  be  the  dnty  of  the  bankers  to  pay  those  bills 
just  as  much  as  it  would  be  their  duty  to  honour 
a  cheque  drawn  on  an  account  to  the  credit  of 
irhich  there  were  sufficient  assets,  and  the  bankers 
wonld  be  liable  to  serious  damages  if  they  refused 
to  pay.    These  moneys  were  partly  paid,  and  it 
was  intended  they  should  be  wholly  paid  into  the 
Bank  of  England,  where  the  bills  would  have  been 


met  in  due  conrse  unless  something  had  occurred 
to  stop  the  payment.  It  seems  to  me,  i^erefore, 
that  there  was  no  breach  of  trust.  There  were 
sums  of  money  in  the  Bank  of  England  ready  and 
sufficient  for  the  pnrpoee  of  meeting  the  bills. 
Then  this  occurs :  One  of  the  remittanoes  from 
Kelly  and  Co.  waa  by  a  mere  blunder  of  a  clerk 
paid  into  another  banking  account  of  Smith, 
Fleming  and  Co.,  at  the  London  Joint  Stock 
Bank,  which  was  their  general  banking  account 
and  upon  which  their  bannrs  had  a  lien.  In  that 
state  of  things  there  came  news  of  the  failure  of 
the  City  of  Olas^w  Bank,  which  was  certain  to 
bring  down  with  it  the  house  of  Smith,  Fleming, 
and  Co.  Smith,  Fleming,  and  Co.,  not  being  then 
aware  of  the  mistake  which  their  clerk  had  made, 
and  they  being  perfectly  competent  to  do  every- 
tiiing  not  prohibited  by  the  bankruptcy  law,  and 
being  masters  and  owners,  as  they  were,  of  their  own 
moneys,  both  at  the  Bank  of  England  and  at  the 
other  bank,  wrote  to  Messrs  Kelfy  and  Co.  thus : 
"We  have  paid  into  the  Bank  of  England  the 
53002.  according  to  your  directions."  I  appre- 
hend that  that  was  a  payment  wbioh  they  were 
bound  to  make.  If  the  clerk  had  not  made  the 
mistake  of  paying  SOOOI.  of  the  mon^  remitted 
into  the  otner  tanking  acoonnt,  and  it  the  whole 
53002.  had  been  in  the  Bank  of  England,  it 
appears  to  me  that  there  wonld  be  no  ones- 
tion  about  it.  There  seems  to  have  been 
no  question  about  the  the  33001.  that  was  paid 
into  the  Bank  of  England.  In  putting  the 
remittances  tn  me/Ko,  they  did  not  say  to  the 
eestuie  que  truit,  "  You  have  j;ot  a  better  chum  to 
the  money,  and  can  follow  it,  because  it  is  ear- 
marked as  trust  money."  lliat  is  not,  a»  I  under- 
stand, the  meaning  of  the  letters  that  passed. 
What  the  debtors  meant,  as  I  understand,  by  thoee 
letters  was  this :  "  Unless  there  ia  some  provision 
in  the  law  (as  to  which  our  lawyer  and  accountants 
have  some  donbt)  which  makes  it  wrong  for  us  to 
do  what  we  are  doing,  or  intended  to  do,  you  shall 
hold  the  moneys  to  do  what  we  intended  to  have 
done,  but  for  the  advice  of  onr  Inwvers."  It 
appears  to  me  that  they  were  not  forbidden  by  the 
provisions  of  the  bankruptcy  law  to  do  what  they 
intended  from  the  first  to  do,  and  what  it  was  in- 
tended by  everybodv  they  should  do  with  the 
moneys  they  received,  and  which  they  wonld  have 
done  if  those  moneys  had  all  been  paid  into  the 
Bank  of  England.  It  seems  to  me  that  they  made 
no  fraudulent  preference  in  correcting  the  mistake 
made  by  their  clerk  by  taking  money  out  of  the 
one  pocket  for  the  purpose  of  meeting  something 
for  which  the  moneys  in  another  pocket  were 
specifioally  appropriated,  the  money  having  got 
into  the  former  pocket  by  mistake.  It  feems  to 
me  that  what  they  did  was  lawful  and  right.  In 
applying  the  moneys  for  the  specific  purposes  for 
which  tney  were  remitted,  they  oommittea  no  mis- 
appropriation, no  breach  of  trust  of  any  kind ;  there- 
fore the  relation  of  debtor  and  creditor  never  existed 
between  them  and  Kelly  and  Co.,  and  they  cannot 
be  said  to  have  acted  with  the  intent  to  give  Kelly 
and  Co.  a  fraudulent  preference  over  the  other 
creditors.  They  merely  did  that  which  they  thought 
it  was  their  dnty  to  do,  to  comply  with  the  specific 
direction  (pven  to  them  when  the  money  was  re- 
mitted to  them. 

BaooaiIiAT,  L. J. — I  ooncnr  with  the  views  ex- 
pressed by  the  Lord  Justice,  and  have  very  little 
to  add.    On  the  5th  Oct.,  bills  to  a  considerabla 
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■mount  'were  becoming  due,  upon  irhiob  bills  both 
Kelly  and  Co.  and  Smith,  Fleming,  and  Co.  were 
liable.  Those  bills  were  made  payable  at  the  Bank 
of  England.  In  the  ordinary  ooarse  of  basiness 
between  the  two  firms  it  waa  the  daty  of  Kellv 
and  Co.  to  supply  Smith,  Fleming,  and  Go.  with 
fonda  to  meet  those  bilU.  In  pursuance  of  that 
nsual  course  of  trade  and  in  ignorance  of  any 
pecuniary  difiSoulty  of  Smith,  Iteming,  and  Co., 
Kelly  and  Oo.  forwarded  53001.  to  Smith,  Fleming, 
andCa  Now  if  Smith,  Fleming,  and  Co.  had 
done  nothing  whatever  until  the  5th  Oct.,  and 
had  then  drawn  a  cheque  up<m  that  account  in 
the  Bank  of  England  and  taken  up  the  bills,  no 
question  could  have  been  raised  with  regard  to 
tne  {Hopriety  of  their  doing  so;  but  it  appears 
that  two  or  throe  days  before  the  5tb  Oct.,  at  the 
■ucgestion  of  their  solicitors  aod  aooonnt«nts  that 
there  might  be  some  doubt  as  to  whether  they 
ooald  meet  the  bills  by  drawing  upon  the  bank 
they  placed  53002.  in  another  bank,  the  NattMial 
Bank  of  Scotland,  in  the  names  of  two  of  their  psrt- 
ners,  and  immediately  informed  Kelly  and  Ga 
that  they  had  done  so  for  the  express  purpose  of 
taking  up  the  bills.  Now  I  quite  agree  wiiii  Mr. 
Sundas  Gardiner  that  the  contrivance  waa  a 
olmnsy  one,  as  it  might  have  been  done  in  a  very 
simple  way  ;  but  at  the  same  time  I  see  no  ol)geo- 
tion  to  the  course  that  has  been  adopted.  I  oaa 
see  no  distinction  between  the  position  of  the  3300L 
and  that  of  the  20002. 

BaAjfWXLi^  L.J. — I  am  of  the  same  opinion. 
The  first  question,  to  my  mind,  is,  does  it  make 
any  difference  that  the  20002.  was  inadvertently 
paid  into  the  London  Joint  Stock  Bank,  instead 
of  being  paid  into  the  Bank  of  England?  Now, 
I  oannot  think  that  it  was  necessary  Uiat  the 
specific  20002.  which  had  been  paid  into  the 
London  Joint  Stock  Bank  shoald  be  drawn  oat 
again  by  Smith,  Fleming,  and  Co.,  and  paid  into 
the  Bank  of  England.  It  was  enough  for  them 
to  get  the  money.  As  it  seems  to  me,  it  was  the 
same  thing  if  tiiey  had  53U02.  unappropriated  at 
the  Bank  M  England.  They  might  in  that  case 
intentionally  have  paid  that  2000L  into  the 
London  Joint  Stoclc  Bonk,  instead  of  going 
through  the  form  and  oeremony— the  idle  form 
and  oeremony — of  paying  it  into  the  Bank  of 
England,  and  drawins  20002.  out  of  their  maneys 
at  the  Bank  of  England,  for  payment  into  the 
London  Joint  Stock  Bank.  They  might  have 
done  that  lawfully,  and  surely  it  could  make  no 
difference  to  do  what  they  leaiij  did.  It  seems 
to  me  that  the  case  ought  to  be  considered  just 
the  same  as  if  they  had  paid  the  53002.  into  the 
JBank  of  England.  Bat  llr.  Dundas  Gardiner 
says  that  they  committed  a  breach  of  trust  The 
money  was  remitted  to  them  for  the  very  purpose 
of  paying  it  into  the  Bank  of  England,  where  the 
bQls  were  made  payable,  and  therefore,  if  they 
did  that,  they  performed  the  trust,  as  it  seems  to 
me,  and  I  oannot  tiiink  that  the  i&yr  is  that  the 
money  oannot  be  followed  and  traced  where  there 
was  what  we  may  call  a  technical  or  formal  breach 
of  trust,  in  not  earmarking  the  fund.  Accord- 
ing to  Mr.  Dundas  Gardiner's  argument,  he  has 
as  good  a  title  to  the  33002.  as  to  the  20002.  I 
tiaak.  he  has.  I  think  he  is  entiUed  to  nnther, 
because  it  seems  to  me  that  Smith,  Fleming,  and 
Go.  applied  the  money  in  the  way  in  whidi  it  was 
intended  they  should  apply  it.  If  they  had 
allowed  it  to  remain  in  the  Bank  of  England,  and 


the  bills  bad  been  presented,  they  would  have- 
been  paid,  but  knowing  that  the  bankers  might 
make  some  difiionlty  in  payins,  if  they  stopped  be- 
fore the  bills  were  presented,  they  drew  it  oat^  and 
SMd,  "  We  will  perfect  the  conditions  of  the  trust, 
and  complete  it  as  far  as  we  can."  I  think,  there- 
fore, that  the  appellants  are  entitled  to  have  this 
20002.,  and  that  is  our  judgment. 

Appeal  aeeordimgly  dUowed  wiA  eogt*. 

Solicitors  for  the  appellants,  Phdpi,  Bidgmdc, 
and  Biddh. 

Solioit(««  for  the  respondents,  Lyne  and' 
Hohnan.  _____ 

Thurtday,  April  3. 
(Before  Jakxs,  Ba6gaij.a.t,  and  Brajcwzll,  L.JJ.y 

Ex  parte  Bavco  di  FonTDaiiL;  Re  Hoofxr.  (a) 
Bamkruplejf — DoMe  proef — Two  firme  eompoeei 
of  eame  imiMiidmaie—Onie  eetaie  admimittared  in^ 
d^&reni  eoumtriee — Bamhrrtptey  del  1869, «.  37. 
Two  pertone  earried  o»  bueinee*  in  partnership  m 
two  dbfereni  place*,  viss.,  in  London,  as  wine  wer- 
t^tmts,  under  the  firm  of  H.  and  Sons,  and  tn 
Oporto,  a$  skippers  of  wine,  under  Ae  firm  ofS. 
Brothers.  The  Oporto  fiirm  drew  bills  of  exehange 
upon  the  London  firm,  wkiti^  the  latter  aeeepted^ 
and  the  bHU  were  dieeounied  for  the  Oporto  first 
bt/  a  Portuguese  bank.    The  London  firm  fled  a 
Itquidaiion  paMion,  and  the  chairs  of  the  Oporto- 
firm  were  Uguidated  aoeording  to  the  Portuguese 
lam.    The  bank  reoetved  a  dividend  out  ef  Que 
Portuguese  assets  in  respect  of  the  bSls,  and  then 
daimed  to  prove  on  the  fr»2I«  in  the  EngKsk 
Umidedion: 
Held,  that  the  S7fh  section  of  the  Banhruptoy  Aet 
1869  only  applies  to  eases  uAere  the  two  firms 
have  distinct  estates,  and  thai  as  the  two  firms 
here  had  bat  one  estate,  the  bank  could  not  b& 
admitted  to  prove  in    the   English  liquidation 
without  britiging  tn  what  fhey  had  reeeioedfrofn 
the  Portuguese  assets. 
This  was  an  appeal  from  a  derasion  of  Mr.  B^istnr- 
Murray,  sitting  as  Chief  Judge  in  Bankruptcy. 
The  fitcts  of  the  case  were  briefly  as  follows  :— 
J.  K.  Hooper  and  J.  K.  Hooper,  jnn.,  carried  on' 
business  in'  partnership  in  London  aa  wine  mer- 
chants, under  the  firm  of  Bichard  Hooper  and. 
Sons,  and  in  Oporto,  as  wine  shippers,  under  the 
firm  of  Hooper  Brothers. 

They  filed  a  liquidation  petition  in  London,  and 
immediately  afterwards  proceedings  were  taken  in- 
Oporto  for  the  liquidation  of  their  affairs  there- 
according  to  the  laws  of  Portugal. 

The  Banco  di  Portugal,  who  had  discounted  for 
Hooper  Brothers  five  Dill  of  exchange  drawn  by 
Hooper  Brothers  upon  and  acoeptea  bv  Bichara 
Hooper  and  Sons,  received  a  dividend  of  8<.  in  the- 
pound  in  respect  of  the  bills  in  the  Portugnese 
liquidation,  and  they  afterwards  tendered  a  proof 
upon  the  bills  in  the  English  liquidation. 

The  registrar  held  that  the  proof  oonld  be 
admitted  only  upon  condition  that  the  bank  shoald 
not  receive  any  dividend  thereon  until  the  other 
creditors  had  received  a  dividend  equal  to  that 
which  the  bank  had  received  in  the  Portugnese 
liquidation. 

From  this  decision  the  Banco  di  Portugal 
appealed. 

Cookson,  Q.C.  and  8.  Wolff  tor  the  appellaots.-- 

(a)  B«ported  by  H.  Pbat,  Esq.,  Btiri«ter-at.L*v. 
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Ex  parte  Basco  di  Pobtuoai.;  Tie  Hoopbb. 


[Ct.  o»  Atp. 


Hie  37tl>  section  of  the    Bankmptoy  Aot 
entitles  ns  to  prove  in  the  Enghsh  liquidation 
withont  giving  credit  for  what  we  have  received 
from    the    Portngnese   aeaets.     The   oondnding 
words  of  the  section,  "  shall  not  prevent  proof  in 
respect  of  such  contraots  against  the  properties 
leepeetively  liable    on  snch    contracts "  cannot 
mean  properties  separately  chargeable,  for  the 
vet;  notion  of  proof  in  ba]akmptcy  ezolodes  the 
notion  of  charge,  becanse  nobody  can  prove  in 
faankmptqy  except  on  giving  np  his  secnrity.  The 
-section    clearly  contemplates    the  oircnmstanoe, 
which  occors  here,  that  the  individnals  composing 
-the  two  firms  shall  be  the  same.    Here  we  have 
«  firm  of  B.  Hooper  and  Sons,  in  London,  and 
Hooper  Brothers,  in  Oporto.     Where    the  two 
'firms  are  "  in  whole  composed  of  the  same  indi- 
"vidnals,"  they  cannot  have  separate  properties  in 
the  same  sense  as  two  firms  which  have  only  one 
oomraon  partner  may  be  said  for  certain  purposes 
to  have  separate  propertiee.      Therefore,   there 
-must  be  some  limitation  pat  upon  the  last  words 
in  the  section.    All  that  is  neoessary  to  establish 
oar  right  to  doable  proof  is  that  there  be  distinct 
oontntcts,  as  Lindley,  J.  points  oat  in  his  book 
on    Partnership   (4  edit.    p.   1212),  where  after 
stating  that  the  37th  section  of  the  Bankmptoy 
Act  1869   had   been   inserted  to  remove  certain 
■doabts  and  difficnlties,  he  says :  "  This  section,  it 
win  be  observed,  extends  to  all  liabilities  on  dis- 
tinct  contracts,    whidi  »   bcmkropfe    may    have 
■entered  into,  either  as  a  membor  of  two  or  more 
distinct  firms,  or  as  a  sole  contractor  and  also  as  a 
member  of  the  firm.  The  section  applies,  although 
Uiere  may  not  be  any  distinct  trades  at  all ;  and, 
so  long  as  there  are  distinct  contraots  between 
soch  persons   as   are  mentioned  in   the  section, 
doable  proof  is  now  admissible."    We  claim  upon 
bills  of  exchange,  of  which  the  Oporto  firm  are  the 
drawers,  and  the  London  firm  the  acceptors,  and 
nothing  can  be  more  distinct  than  the  oontraot  of 
the  acceptor  and  that  of  the  drawer.    Here,  toOi 
there  are    distinct  trades,   though    that   is    not 
necessary,  but   for  the   parpose  of  working  out 
the  equity  of  the  section  it  is  not  a  matter  to  be  lost 
sight  oC  By  the  Portuguese  law  the  creditors  whose 
'debts  were  contract^  in  the  name  of  the  Portu- 
guese firm  had  priori^,  as  was  the  case  in  E» 
parte  Wilton,  Be  Douglas  (26  L.  T.  Bep.  N.  S. 
489;  L.  Bep.  7  Oh.  490).    [Baooallay,  L.J.— It 
seems  to  me  that  that  case  is  on  all  fours  with  the 
present  case  except  that  it  arose  under  the  Bank- 
ruptcy Act  1861.]    Here  there  are  distinct  trades, 
while  there  it  was  the  same  trade  carried  on  in 
two  different  places.    In  what  possible  case  can 
the  37th  section  be  applicable,  if  not  to  the  pre- 
sent case,  where  we  nave  two  firms  composed 
wholly  of  the  same    individuals,  trading  under 
different  names  ?    Ex  parte  Wilson,  Be  Douglas, 
was  a  decision  on  the  Bankruptcy  Act  of  1861,  the 
corresponding  section  (s.  152)  of  which  was  very 
different  fh)m  the  37th  section  of  the  Act  of  1869, 
for  in  it  are  the  words  "  having  distinct  estates  to 
foe  wound  np  in  bankruptcy,"  which  are  omitted  in 
the  37th  section.    All  that  is  now  requisite  is  that 
there  should  be  distinct  contracts.     As  for  the 
expression  "  distinct  firms,"  the  only  distinctness 
tbero  can  be  between  two  firms  composed  of  the 
same  individuals,  is  an  ostensible  distinctness  snch 
as  exists  in  the  present  case.  They  also  referred  to 

Sx  parte  Boney ;  Re  Jefferii,  25  L.  T.  Eep.  N.  S.  728 ; 
L.  Bep.  7  Ch.  178 ; 


Otldmid  V.  CcmamAJte,  7  H.  Ii.  Cm.  78S ; 

Bu  parte  Adamson ;  Be  OoUig,  38  L.  T.  Bep.  N.  S^ 

917  ;  Ii.  Bap.  8  Ch.  D.  807  ; 
Eai  parte  Stone ;  Re  WeUh,  L.  Bep.  8  Ch.  914. 

De  Oex,  Q.  C.  and  Fvnlay  Knight,  for  the  respon* 
dent,  were  not  called  upon. 

Jaices,  L.J.  —  I  cannot  draw  any  distinction 
whatever  between  this  case  and  that  of  Ex  parte 
WiUon,  Be  Douglas  (26  L.  T.  Eep.  N.  S.  489; 
L.  Bep.  7  Ch.  490),  which  was  decided  by  this 
court,  and  although  I  was  one  of  the  judges  who 
decided  that  case,  it  is,  of  coarse,  as  binding  upon 
us  as  any  other  judgment  of  the  court.  It  was  a 
case  perfectly  analogous  to  this,  and  the  circum- 
stances were  very  nearly  the  same.  In  that  case 
the  Brazilian  law,  and  in  this  case  the  Portuguese 
law,  was  referred  to.  We  there  held  that  the 
152nd  section  of  the  Bankruptcy  Act  1861  oould 
not  apply  unless  where  there  are  two  estates  to  be 
wound-up ;  but  it  ha^  been  said  that  the  words 
"  having  two  estates  to  be  wound-up  "  in  the  152nd 
section  of  the  Act  of  1861  were  left  out  of  the 
correspondine  section  of  the  Act  of  1869.  So 
they  were ;  but  they  were  left  oat  because  they 
were  mere  aarplusage ;  and  the  subsequent  enac^ 
ment  (the  37th  section  of  the  Bankruptcy  Act 
1869)  cannot  be  applied,  as  we  think,  except 
where  there  are  two  estates,  and  the  words 
"  having  two  estates  to  be  wound-up "  were  un- 
necessary words,  and  might  be  left  oat.  The  only 
distinction  intended  to  be  made,  as  I  gather,  and 
the  only  distinction  in  &ct  made  between  the 
152ad  section  of  the  former  Act  and  the  37th  sec- 
tion of  the  present  Act  was  that  the  former  was 
confined  entirely  to  bills  of  exchange  and  pro- 
missory notes,  and  that  limitation  was  left  out  of 
the  subsequent  enactment,  which  was  meant  to 
apply  to  any  other  contracts,  that  is  to  say,  con- 
tracts which  were  bills  of  exchange  or  promissory 
notes,  but  the  new  law  put  them  upon  the  same 
footing  as  bills  of  exohanKe  or  promissory  notes 
were  under  the  old  law.  That  was  the  only  change, 
except  that  the  language  was  amended  by  being 
made  shorter  and  terser.  The  word  "  property  " 
in  the  37th  section  of  the  Aot  of  1869  must  be 
read  "  estate;"  and,  not  being  able  to  distinguish 
this  case  from  that  of  Ex  parte  Wilson,  Be 
Douglas,  we  must  follow  that  decision  and  hold 
that  the  appellants  are  not  entitled  to  prove 
against  this  estate  until  they  have  brought  in 
what  they  have  received  from  the  same  estate  or 
from  part  of  the  estate  by  another  administration. 

Bbaicwbll,  L  jr. — I  am  of  the  same  opinion.  I 
have  a  difiioulty  in  seeing  how  this  37th  section 
applies.  It  is  a  section  for  in  certain  cases  per- 
mitting— or  for  the  non-prevention,  I  suppose  one 
ought  to  say,  of  double  proofs.  I  am  fully  sen- 
sible of  the  difficulty  there  is  in  the  construction. 
It  appears  to  me  that  in  an  unsnpposable  case 
something  is  not  to  be  prevented.  It  is,  however, 
a  section  for  the  non-prevention  of  double  proofs, 
and  it  contemplates  double  proofs,  therefore ;  and, 
to  my  mind,  it  contemplates  that  there  must  be 
two  estates.  It  is  manifest,  that  the  word  "  pro- 
perties "  here  means  that  there  must  be  two 
estates.  Now,  I  agree  with  the  opinion  of 
Mellish,  L.J. — at  least  I  incline  to  it  at  the  present 
moment — that  there  may  be  two  estates,  one  in 
England  and  one  abroad,  as  well  as  both  in 
England;  and  I  think  it  is  possible  that  the  Legis- 
lature might  have  contemplated  a  proof  against 
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An  estate  abroad,  and  aleo  a  proof  against  another 
estate  in  England ;  bnt  to  mv  mind  it  mnflt  be 
anoUier  estate.  I  cannot  nnaerstand  how  there 
can  be  two  proofs,  unless  there  are  two  estates. 
The  argument,  if  it  comes  to  anything — if  Mr. 
Gookson  will  forgive  me  for  speaking  of  it  in  that 
way — must  come  to  this,  that  in  truth  there  are 
two  estates,  a  Portuguese  estate,  and  an  English 
estate ;  and  it  is  saia  that  there  is  a  Portuguese 
estate,  because  the  Portugneee  have  done  what 
they  have  done  in  the  way  they  have  done  ;  but  I 
think  that  argument  cannot  be  sustained,  be- 
cause, supposing  there  had  been  a  surplus  of  the 
Portuguese  property,  or  the  property  in  Portugal, 
it  would  have  belonged  to  the  trustee  of  the 
estate  here.  And  another  thing  is  also  manifest, 
that  the  Portuguese  would  have  done  what  they 
did  if  there  had  been  only  one  contract,  that  is  to 
say,  if  Hooper  Brothers,  in  Portugal,  had  drawn 
upon  Hooper  and  Sons  in  London,  in  which  case 
there  would  have  been  only  one  contract,  it  is 
manifest  that  the  Portuguese  Courts  would  have 
taken  the  property  in  Portugal,  and  applied  it  in 
the  same  way  as  they  have  done;  and  yet  in 
that  case  there  can  be  no  doubt  that  the 
Banco  di  Portngal,  subject  to  allowing  for 
everything  they  would  nave  received  under 
the  Portuguese  law,  would  have  had  a  right 
to  prove  against  the  English  estate,  that  is 
to  say,  they  would  have  had  a  right  to  prove 
gainst  the  English  estate  in  respect  of  the  bill, 
Uthongh  they  had  received  money  from  the  pro- 
perty administered  in  Portugal.  What  is  pro- 
posed now  P  That  they  shall  he  admitted  to  prove 
against  the  same  estate  here.  In  respect  of  what  P 
In  raspect  of  the  indebtedness.  I  suppose  it 
would  be  put  upon  that  ground,  treating  it  as 
though  the  bank  had  maide  a  sort  of  proof,  re- 
ceived a  sort  of  dividend  in  respect  of  the  drawee 
in  Portugal ;  but  that  is  not  so.  What  the  Portu- 
guese courts  do  is  not  to  make  a  separate  estate,  as 
it  were,  but  to  lay  hold  of  what  property  they  can 
get  and  distribute  it  among  the  creditors.  Now 
it  seems  to  me,  therefore,  that  there  are  not  two 
estates,  one  in  Portugal  and  one  here,  and  conse- 
quently there  is  not  a  possibility  of  a  double 
proof ;  consequently  the  87th  section  does  not 
apply;  and  I  further  am  of  opinion  that  that  case 
oi  Ex  parte  Wilton,  Be  Douglas,  is  in  point,  and 
I  am  satisfied  with  the  reasons  of  it.  I  should 
like  to  say  one  word  about  hardship,  because^ 
ultliough  it  is  often  said  that  one  ought  to  decide 
a  case  irrespective  of  hardship  (which  is  un- 
doubtedly true),  yet  I  think  I  have  had  occa- 
sion to  sa^  more  than  once  that  when  a  particular 
construction  of  an  Act  of  Parliament  or  a  parti- 
cular proposition  of  law  leads  to  a  hardship  there 
is  a  presumption  against  that  proposition  being 
right,  because  I  do  not  think  that  our  law  does, 
usually  at  least,  in  any  sense  lead  to  hardship. 
There  is  little  hardship  in  this  matter.  When 
people  take  a  bill  of  exchange,  they  take  it  on  ac- 
count of  what  they  know  of  the  parties ;  and  it 
very  rarely  happens,  I  should  suppose,  that  they 
say,  "  Here  are  half  a  dozen  indorsements ;  that 
means  half  a  dozen  different  firms,  and  some  of 
them  will  pay  if  the  others  do  not,  and  so  al- 
together we  shall  get  20«.  in  the  pound."  That  is 
very  rarely  said,  yon  may  depend  upon  it.  They 
take  it  upon  the  credit  of  the  names  that  are 
known  to  them,  and  I  have  very  little  doubt  that 
in  this  case— of  course  I  do  not  isnow,  and  think  it 


very  immaterial — the  Banco  di  Portugal  eitlier 
knew  the  partners  in  the  drawing  firm  and  in  the 
accepting  firm  were  the  same.  Mr.  Cookun 
shakes  his  head — well,  they  did  not  care  whether 
they  were  or  not,  and  in  either  case  no  hardship, 
is  done. 

BAG0AU.A.T,  L. J. — ^I  am  of  the  same  ofonion  for 
the  same  reasons. 

Appeal  dismiseed.    Leave  given  to  appeal  to  €» 
House  of  Lords. 

Solicitors  for  the  appellant,  M.  AbrdKam  and 
Boffey. 

■  Solidtars  for  the  respondent,  LoxUn  aad 
Morley.  

Feb.  17  and  18. 

(Before  Jahss,  BsAitwsu.,  and  Basn,  L.JJ.) 

Be  Habk£k  ;  GoosBAun  v.  Fotexsgill.  (a) 

Appeal  —  Setting  down  —  Bules  of   Court  1875, 

Order  LVUI.,  r.  8. 

In  an  administration  action,  am  order  had  bee» 

made   on   further   consideration,    on    the   3rd 

April  187^  on   the  23ni  April  the  defendaiU 

game  notice  of  appeal  for  ihe  30A.    Tha  appeA 

too*  not  set  dovm  UU  the  28th  June.    The  order 

under  appeal  was  notdrawn  up  tUl  shortly  hifwe 

thai  day. 

A  wreUmvnary  objection  to  the  hearing  of  the  appeal 

haoing  been  ttUeen  by  the  j^UUntiff  on  the  ground 

that  it  was  not  set  down  btfore  the  30th  AprU : 

Held,  that  the  notice  of  appeal  was  given  earlier 

than  was  necessary,    'the  appeal  could  not  be 

set  dovm  without  producing  an  ofiee  copy  of  the 

order  {under  rule  8  of  Order  LVIIL),  wkith 

could  twt  be  done  tiU  the  order  was  draten  tip, 

and  the  plaini^s  who  had  the  carriage  of  the 

order  ought  not  to  be  allowed  to  taJce  adeantageof 

their  own  delay. 

This  was  an  an  appeal  by  the  defendants  in  an 

administration  suit  from  an  order  of  Bacon,  Y.C., 

dated    the    3rd    April  1878,  made   on    farther 

consideration  and  on  application  by  both  parties, 

to  vary  the  chief  clerk's  certificate.    On  the  23rd 

April    the  defendants  gave  notice  of  appeal  for 

the  30th,  asking  that  the  order  might  be  varied  so 

far  as  it  varied  the  certificate  in  certain  particulais 

mentioned  in  the  notice  of  appeal,  and  that  the 

consequential   directions  might    also    be   varied 

accordingly.     Tne  appeal  was  not  set  down  till  the 

28th    June.      The   order   under  appeal    was  not 

drawn  up  till  shortly  before  the  day  on  which  the 

appeal  was  set  down  for  bearing. 

Swanstone,  Q.C.  and  £i«n{{  took  the  preliminary 
objection  that  the  appeal,  not  having  been  set  dont 
before  the  30th  April,  the  day  named  in  the 
notice,  oonld  not  now  be  heard,  and  that  a  fresh 
appeal  would  be  too  late.    They  referred  to 

Be  National  FuTids  Atturanee  Company,  35  L  T. 

Bep.  N.  S.  689  ;  L.  Bep.  4  Ch.  Div.  905 ; 
White  Y.  Witt,  361,.  T.  Eep.  N.  8.  123;  I..  Bep.  5 

Ch.  Div.  589 ;  46  L.  J.  560,  Ch. : 
ShoSes  V.  J«nil»ns;  Re  Mavsell,  33  L  T.  Bep.  N.  a. 

403  ;  L,  Eep.  7  Ch.  Div.  711j 

BtUbb  of  Court  1875,  Order  LVm.,  r.  8. 
Semming,  Q.G.  and  TremleU,  for  the  appdlant, 
contended  that  it  was  the  duty  of  the  plaintiffs  to 
draw  up  the  order  under  appeal,  which  order  had 
not  been  drawn  up  till  June,  and  that  the  appeal 
could  not  be  set  down  for  bearing  till  after  that 

order  had  been  drawn  up. 

(a)  Beported  by  E.  S.  BocuB,  E»q.,  Buruter^at-La*. 
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Jaxbb,  HJ. — I  am  of  opinion  that  there  is 
nothing  in  the  objection.  The  notice  of  appeal 
was  given  earlier  than  was  neoessary,  for  it  might 
haTO  been  given  at  any  time  within  twenty-one 
days  after  the  drawing  up  of  the  order.  The  order 
ot  which  the  respondents  had  the  carriage  was  not 
draim  up  till  Jane,  and  the  appeal  was  set  down 
as  soon  as  they  enabled  the  appellants  to  coinply 
with  the  reqnisitionB  of  Order  LVIII.,  r.  8.  The 
case  is  one  in  which  the  respondents  ought  not 
to  be  allowed  to  take  advantage  of  a  delay  occa- 
sioned by  themselves. 

Bbavwxll  and  BaxTT,  IIJJ.  were  of  the  same 
opinion. 

Solicitors:  OoUyer-BrUlow ;  Withere  and  Bus- 
M;  C.  p.  Deam.       

Wednesday,  March  5. 
(Before  Jessxl,  M.R.,  and  James  and  Bbak- 
VELL,  L.JJ.) 
Be  Habdlkt's  TBU8T8.(a) 
Praetiee — Truttee  Belief  Act — Payment  into  court 
— Address  of  par^  entitled  unknoum — Chancery 
Funds  {Amended)  Orders  1874,  r.  6. 
Where,  on  payment  into  court  under  the  Trustee 
Belief  Act,  the  address  of  the  person  interested  in 
the  fund  was  not  knoion,  (he  court  declined  to  give 
any  direction  as  to  how  the  notice  required  by 
the  Chancery  Funds  {Amended)  Orders  1874,  r. 
5,  should  be  given,  holding  that  the  pa/rty  paying 
in  the  fund  ought  to  toAe  that  responsibiUh/  upon 
himself. 
Suggettums  as  to  what  would  probaily  be  considered 

stijgieient  notice  of  the  payment  in. 
This  was  an  ex  parte  appeal  from  a  decision 
of  ¥17,  J.  In  1862.  John  Hardley  exeonted  a 
mortgage  in  fee  to  Thomas  Howe  Clark  with  a 
power  of  saile,  to  secure  8002.  and  interest.  On 
the  23rd  Jan.  1872,  John  Hsrdley  died  intestate 
leaving  two  sons,  Gillingham  Hardley  and 
Frederick  Hardley.  In  May  1876,  Captain  Paley 
the  mortgagee  sold  the  mortgaged  property  under 
the  power  of  sale  and  conveyed  it  to  the  purobaser, 
•nd  after  satisfying  his  debt,  interest,  and  costs, 
there  remained  in  his  hands  a  surplns  of  12I7J. 
Pal^  paid  the  12172.  into  ooort  under  the  Trustee 
Belief  Act  on  the  ground  that  he  did  not  know 
and  had  been  unable  to  ascertain  the  address  ot 
Gillingham  Hardley  who,  as  heir-at-law,  was 
entitled  to  the  fund.  He  deposed  in  his  affidavit, 
made  on  payment  of  the  money  into  court,  that  he 
had  been  informed  by  Frederick  Hardley  that  his 
brothep  Gillingham  Hardley  lefl  this  country  for 
Australia,  in  1862,  being  a  bachelor  at  that  time; 
that  bis  family  received  a  letter  from  him  shortly 
after  his  arrival  there,  bat  from  that  time  until 
the  year  1873  no  tiding  or  communioations  were 
received  of  or  from  him  by  any  member  of  his 
wnily,  that  in  1873  his  family  received  intelligence 
of  his  being  alive  at  Winoania,  a  place  on  the 
river  Darling  in  Anstialia,  and  that  on  writing  to 
him  at  that  placo  they  received  a  reply  from  a 
person  styling  himself  Gillingham  Haraley,  which 
they  believed  to  have  been  written  by  GiOmgham 
Hwdley,  that  tbey  had  since  written  several  letters 
to  him  and  received  answers  itom  the  same  person, 
who  at  one  time  wrote  from  a  place  called  Went- 
worth,  and  another  time  from  Fort  Adelaide,  and 
Mrtly  from  Port  Augusta ;  that  bis  last  reply  to 
(■)  Bapottd  hrS.8.  Boon.  E«q.,  Buriater^t-lAw. 


their  communications  was  dated  in  or  about  Deo. 
1876  and  was  received  in  England  in  March  1877, 
that  one  of  the  letters  written  to  him  mentioned 
the  fact  of  the  property  having  been  sold  and  that 
the  surplus  money  was  ready  for  him  on  his 
arrival  in  England,  and  that  in  letters  received 
from  him  in  reply  he  expressed  his  intention  of 
returning  shortly  to  England,  but  had  never 
arrived,  and  since  the  receipt  of  his  last  letter  no 
member  of  his  family  had  heard  of  him,  and  that 
although  inquiries  had  been  made  in  Australia  by 
his  relatives,  at  the  places  from  which  he  had 
written  no  snch  person  could  be  heard  oi 

On  the  27th  Feb.  1879  an  appplication  having 
been  made  to  Fry,  J.,  sitting  for  Malins,  Y.C.  on 
behalf  of  Capt.  Faley,  to  dispense  with  the  usual 
notice  required  by  rule  4  of  the  Chancery  Funds 
(Amended)  Orders,  1874,  or  to  direct  how  suoh 
notice  should  be  given,  his  Lordship  declined  to 
give  any  directions,  or  to  express  any  opinion  as 
to  what  would  be  considered  snfSoient  notice. 

On  the  appeal, 

D.  Alexander,  for  Oapt.  Paley,  contended  that 
the  directions  of  the  court  might  be  given,  as  that 
gentleman  was  unable  literally  to  comply  with 
rule  5  of  the  Chancery  Funds  (Amended)  Orders, 
1874.  In  Be  Hansford  (7  W.  Eep.  199,  254), 
Wood,  Y.C,  had,  in  a  similar  case,  dispensed 
with  the  notice,  and  in  Be  Palmer  (W.  N.  1873, 
p.  101),  Malins,  Y.C,  bad  given  directions  as  to 
the  moide  in  which  the  notice  should  be  given.  He 
also  referred  to 

Be  Chodmem's  WiU,  W.  N.  1870,  p.  152. 

Jbssel,  M.B. — I  am  of  opinion  that  the  court 
has  no  power  to  dispense  with  the  notice,  or  to 
give  any  directions.  I  believe  that  I  have  decided 
that  it  must  be  determined  upon  an  application  to 
distribute  the  fund,  whether  sufficient  notices  - 
have  been  given,  and  that  it  was  not  a  matter  for 
ez  parte  application  beforehand.  What  jurisdic* 
tion  have  we  to  direct  substituted  service  P 

D.  Alexander  snbmitted  that  the  court  having 
seisin  of  the  fund,  would  have  authority  to  tell  the 
trustee  what  he  ought  to  do. 

Jahes,  L.J. — If  ^ou  write  to  the  brother  in 
England,  and  tell  him  of  the  payment  into  oonrt, 
and  advertise  in  any  newspapers  in  Australia,  I 
think  the  court  vrill  hereafter  consider  that  you 
acted  reasonably  in  incurring  the  expenses,  and 
ought  to  be  allowed  them,  and  that  yoa  did  all 
that  it  was  inonmbeut  on  you  to  do.  1  can  only 
say  that  is  my  opinion ;  we  cannot,  I  think,  give 
any  directions  which  will  free  you  from  responsi- 
bility. 

Braxwxll,  L.J. — I  am  of  the  same  opinion. 

Solicitors:  CvnVfe, Beaumotil,  and  Davenport, 
agents  for  E.  F.  Blake,  Newpo^-t,  Isle  of  Wight. 


Feb.  12  amd  18. 

(Before  Jaues,  B&AitWBix,  and  Brett,  L.JJ.) 

SiUTH  V.  The  DnrEvoB,  Dipfrtn,   and   Nsaih 

Abbey  Unitbi)  Collibbixs  Company,  (a) 
Oompami — Winding-up— Agreement  for  a  lease  be- 
tsoeen  eredUor  and  a  $tra/nger — Sanetion  of 
eonnpany—OotManies  Ad  1862, ««.  136, 159, 160 
— Joint-Stock  Oompanies  Asrramgement  Act  1870, 
M.  2,  4. 
An  arrangement,  which  had  been  corns  to  beiween  a 

(a)  Bapoitad  by  E.  B.  Bocsx,  Eiq.,  BiRMar«t-I«w. 
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eompany  and  its  oreditor$,  had  been  approved  by 
a  large'  majority  of  the  debeiU/ure  holders  at  a 
meeting  held  under  an  order  of  the  court,  the 
majority  exceeding  thai  of  three-fowrtha  required 
by  aed.  2  of  the  Joimt-Stock  Gompaniee  Arrange' 
mentAat  1870  ;  and  it  teat,  after  the  order  of  the 
court  had  been  made,  approved  by  a  general 
meeting  of  the  shareholders  of  the  eompany.    The 
oompany   was  in  vohmtary    liguidaUon.     An 
order     lumttg   been    made    by    Molina,    V.G. 
ea/neiioning  the  agreement,  certain  of  the  deben- 
ture holders  appealed. 
Beld  {affinmmg  the  decision  of  Maiins,  V.O.),  that 
there  had  been  a  substantial  compliance  with  the 
requirements  of  the  Gonypamies  Act  1862  and  the 
Joint-Stock  Companies  Arrangement  Act  1870. 
Where  the  approval  of  the  shareholders  of  a  eom- 
pany, by  Uie  requisite  majority,  has  been  given  to 
an  honest  arroMgemsnl  bet%oeen  the  eompany  and 
its  creditors,  such  approval  is  not  a  condition 
precedent  to  giving  the  sanction  of  the  court. 
This  yras  an  appeal  by  some  of  the  holders  of 
debentureB  of  the  Dynevor,  Dyffryn  and  Neath 
Abbey  United  Collieries  Company,  from  an  order 
of  JMUina,  Y.G.,  sanctioning  an  arrangement  which 
had  been  come  to  between  the  company  and  their 
creditors  under  the  following  ciroumBtanoes  : 

In  Jnne  1874  the  Dynevor,  DyfCryn,  and  Neath 
Abbey  Collieries  Company  was  incorporated.  A 
prospectas  was  issned  shewing  who  were  the 
direotors,  and  amongst  them  was  a  Mr.  John 
Newell  Moore.  By  the  prospectus  it  was  stated 
that  the  capital  of  the  company  was  to  be 
25O,00OZ.,  of  which  200,000!.  was  subscribed,  and 
210,0002.  was  to  be  the  first  mortgage  debenture 
stock  which  was  to  be  raised  by  the  public  aub- 
Bcribing  for  those  debentures.  Advertisements 
were  issued,  and  the  debentures  became  ultimately 
partly  subscribed  for. 

On  the  29th  Sept.  1874,  a  genend  deed  of  trust 
and  mortgage  was  executed,  by  which  the  whole 
cf  the  property  belonging  to  the  company  became 
Tested  in  Lord  Claud  Hamilton  and  Capt.  Francis 
Favey  as  trustees  for  the  debenture  holders.  The 
result  of  the  trading  was  disastrous,  and  after  the 
business  had  been  carried  on  for  four  years,  it 
came  to  a  complete  collapse.  In  the  meantime 
money  was  borrowed  from  the  Glamorganshire 
Bank,  and  a  large  loan  was  made  to  the  company. 
A  certain  number  of  the  persons  who  held  deben- 
tures had  given  priority  to  that  loan  over  the 
debentures,  and  a  certain  number  had.  not  given 
sncb  priority.  In  1878,  the  company  having  come 
into  such  a  straight  that  it  could  not  pay  its  debts, 
a  person  named  Gullnm  presented  a  petition  for 
winding  it  up.  About  the  same  date  Mr.  Moorn 
idso  presented  a  wibding-up  petition,  and  in  April 
in  that  year  a  resolution  was  passed  appointing  a 
committee  of  debe;iture  holders  to  investigate  the 
affairs  and  position  of  the  company. 

On  the  29th  of  June,  1878,  the  company  came 
to  a  reBolution  to  wind-up  voluntarily,  and 
appointed  the  two  trustees  of  the  mortge^e  deed 
liquidators.  The  two  petitions  were  not  disposed 
of  by  the  Yice-Chancellor,  but  on  their  coming 
before  him  on  the  29th  Jul^,  he  directed  the 
tmstees  to  convene  a  meetmg  of  debenture 
holders  to  decide  what  had  better  be  done.  A  meet- 
ing was  accordingly  held  on  the  2l8t  Aug.  1878, 
when  an  arrangement  which  had  been  proposed 
between  the  company  and  the  debenture  holders. 


with  a  view  of  granting  a  lease  of  the  property  of 
the  oompauy  to  Mr.  Moore,  was  approved  by  a 
majority  of  the  debenture  holders,  exceeding  tbe 
meyority  of  three-fourths  required  by  section  2  of 
tbe    Joint- Stock    Companies    Arrangement  Act 
1870 ;  and  it  was  afterwards  approved  by  a  general 
meeting  of  shareholders  of  the  company.     That 
arrangement  was  embodied  in  a  provisional  t^ree- 
ment,   dated   the   11th    Sept.    1878,   and    nude 
between  the    trustees    on    oehalf  of  the  debeo- 
ture   holders    of    the   first   part,    the    company 
of  the    second   part,    and   John    Newell   Hoote 
of  the  third  p>art.    It  provided  that  a  lease  of  the 
company's  mines  should  be  granted  to  Moore  for 
twenty  one  years,  at  a  dead  or  minimum  rent  of 
5000Z.  a  year  and  certain  royalties.     The  leases 
was  to  take  all  the  liabilities  of  tbe  leases  under- 
which  the  company  held  the  property.     The  lease 
was  to  include  the  plant  and  machinery  belonging 
to    the    company.    The    lessee  agreed    to   have 
10,0002.  ready  to  be  expended  as  capital  on  the- 
date  of  the  commencement  of  the  lease,  and  that 
he  would  expend  so  much  of  that  sum  as  should 
be  required  in  developing  and  working  tbe  mines, 
and  that  he  would,  withm  twenty-eight  days  from 
the  date  of  the  sanctioning  of  the  agreement, 
deposit  40002.   (part  of   the  10,0002.)  in  a  bank 
specified  in  the  names  of  the  trustees.    The  lessee 
agreed  to  indemnify  the  company  and  the  trustees 
and  the  secured  creditors  of  the  company  against 
all  debts,  claims,  and  demands  upon  the  company 
up  to  the  date  of  the  commencement  of  the  lease 
other  than  the  moneys  secured  by  the  deed  of 
trust  and  mortgage  for  the  benefit  of  the  deben- 
ture holders  and  certain  other  specified  moneys; 
and  tbe  liquidators  of  the  companv  and  the  trus- 
tees were  to  assign  to  the  lessee  aosolntely  all  tbe 
assets  of  the  company,  including  all  moneys  owing 
in  respect  of  calls  already  made  on  the  shares. 

This  a^eement  was  made  expressly  subject  to 
the  sanction  of  the  court. 

The  case  came  before  the  Yice-Chancellor  in 
Nor.  1878  upon  an  adjourned  summons  for  the 
sanction  of  the  court  to  carry  out  the  proposed 
agreement,  when  the  application  was  opposed  by 
some  of  the  debenture  holders.  The  following 
sections  of  the  Companies  Act  1862,  and  the  Joint- 
Stock  Companies  Arrangement  Act  1870  were 
referred  to  in  the  course  of  argument. 

Sect.  136  of  the  Act  of  1862  provides  that 

Any  arrangement  entered  into  between  a  oompAiir 
abont  to  be  wound  up  voluntarily,  or  in  the  conrw  <n 
behi(;  wound  np  Tolnntaiilj  and  ita  oreditors,  shiill  be 
bindmgr  on  the  company  if  sonotioned  by  an  extn- 
oidinary  reaolntion,  and  on  the  oraditors,  if  aooeded  to 
by  three-fonrths  in  nnmber  and  value  of  the  oieditora, 
subject  to  snch  right  of  t^peal  as  is  hereinafter  men- 
tioned. 

Sect.  159  enacts  that 

The  liquidators  may,  with  the  sanction  of  the  oonrt, 
where  the  company  ia  being  wound  np  by  the  court  or 
subject  to  the  gnperrision  of  the  court,  and  with  the 
sanction  of  an  ez^aordinary  resolntion  of  the  company 
where  the  company  is  being  woond  up  Tolnntuily,  p»J 
any  olusea  of  oreditorg  in  foil,  or  make  such  oompiomiie 
or  other  arrangement  as  the  liquidators  may  deem 
expedient. 

By  sect.  160  the  liquidators  may,  with  tbe 
sanction  of  the  court,  &c., 

Compromise  all  calls  and  liabilitieB  to  calls,  debti  and 

liabilities  capable  of  resolting  in  debts,  and  all  cloiias, 

whether  present  or  fatore,  certain  or  contingent  ■  .  •  • 

and  all  questions  in  any  way  relating  to  or  aifectiiig  u>e 

I  assets  <»  the  company  or  the  winding^p  of  the  eom~ 
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-pfV,  np<n>  {i>e  receipt  of  mush  snina  pkyable  at  snob 
tiBies,  and  generally  apon  snoh  terma  aa  may  be  agreed 
npm,  with  power  for  me  Uqnidatora  to  take  any  Beourity 
for  the  diamiarge  at  inch  debts  or  liabilitiea,  and  to  give 
complete  discharges  in  respect  of  all  or  any  snob  calls, 
debts,  or  liabilities. 

Sect  2  of  the  Act  of  1870  provides 

Where  any  compromise  or  arran^ment  shall  be  pro- 
posed between  a  company  which  is  at  the  time  of  the 
pswsing  of  this  Act  or  afterwards  in  tke  course  of  being 
woond  np  either  yolontazily  or  by  or  imder  the  snper- 
riaion  of  the  conrt  under  the  Companies  Acts  U62  and 
1887  or  either  of  them,  and  the  areditora  of  snch  com- 
pany or  an^  class  of  each  creditors,  it  shall  be  lawfol  for 
the  court,  m  addition  to  any  other  of  its  powers,  on  the 
i^ipUeation  in  a  snmmary  way  of  any  creditor,  or  the 
hqnidator,  to  order  that  a  meeting  of  snoh  eredifors  or 
class  of  Gieditora,  shall  be  snmmoned  in  sooh  manner  as 
the  oonrt  shall  direct,  and  if  a  majority  in  number  repre- 
■entiiw  three-foorths  in  ralne  of  such  oreditors,  or  olaas 
of  oremtors,  present  either  in  person  or  by  proxy  at  anch 
meeting,  shaU  agree  to  any  arrangement  or  compromise, 
sooh  atrangement  or  compromise  shall,  if  sanctioned  by 
■a  order  of  the  oonrt,  be  binding  on  all  sach  creditors, 
or  class  of  oreditore,  as  the  case  may  be,  and  also  on 
the  liquidator  and  oontribntories  of  the  said  company. 

Sect.  4  Bays : 

This  Aot  shall  be  nad  and  oonstmed  as  part  of  the 
fiompairies  Act  1862. 

la  the  ooart  below, 

ICauns,  Y.C,  after  stating  the  fitots,  said; — 
Under  the  circnmstanoes  I  feel  mjneH  boand  to 
adopt  the  propoeal  that  has  been  made.  It  has  been 
urged  that  this  case  does  not  fall  within  the  per- 
▼iew  of  the  Companies  Act  1802  and  the  Joint- 
Stock  Companies  Arrangement  Act  1870.  What 
IB  the  natore  of  the  proposed  arrangement  P  Here 
is  a  company  which  have  collieries  they  are 
ioapable  of  working,  and  there  has  consequently 
been  a  resolntion  come  to  to  wind  np  volantarily. 
The  obIt  qnestion  is,  npon  what  terms  the  company 
■honld  be  wonnd  np.  The  re^lar  oonne  to  adopt 
won]d  be  to  sell  the  colKenes,  but  if  that  were 
done  the  parties  wonid  get  nothing.  Another 
mode  is  for  somebody  to  find  the  necessary  capital 
and  to  work  the  collieries.  It  is  proposed  that 
instead  of  selling  them  oat  and  out  they  sfaoald  be 
partly  sold  b^  granting  a  lease.  That  is  an  arrange- 
ment to  retain  the  property  dorinfr  the  currency 
of  the  lease,  and  it  is  agreed  to  by  on  enormoos 
nugoritT  of  the  debenture  holders.  The  qneetion 
is  whether  I  onght  or  ought  not  to  approve  this 
scheme.  The  court  will  be  very  slow,  indeed, 
when  it  has  directed  a  meeting  to  be  held  and 
when  an  overwhelming  majority  has  adopted  a 
particalar  course,  to  say  that  those  who  had  an 
tonple  opportnnity  of  objecting,  but  who  remained 
mknit,  and  who,  remaining  silent,  mast  be  taken 
to  have  consented  to  what  was  done,  should  have  on 
opportunity  afforded  them  of  oominK  forward  at 
this  stage,  to  raise  objections  against  being  bound 

S'  what  was  done  at  that  meeting.  I  consider  that 
e  meeting  of  the  21  st  Ang.  1878  was  regularly 
and  propetly  convened  for  the  purpose  of  deciding 
the  qnestion  whether  the  arrangement  shonld 
be  made  or  not.  Kow,  the  only  doubt  I  have 
bad  boa  been,  whether,  considering  Mr.  Moore 
has  bound  himself  np  to  the  month  of  Januaiy  next 
Inr  this  contract,  it  would  be  expedient  to  allow 
the  matter  again  to  stand  over  in  order  that  the 
objectors  might  come  forward  with  some  better 
B(meme.  But  there  is  no  reasonable  prospect 
of  their  coming  forward  with  ony  better 
proposal,  and  therefore  I  entertain  no  doubt  what- 
-ever  that  I  ought  to  sanction  the  arrangement 


with  Mr.  Moore,  and  I  do  so  accordingly.  With 
regard  to  the  objection  that  the  simple  contract 
creditors  and  the  general  creditors  have  not  been 
served,  I  understand  that  this  order  is  only 
intended  to  bind  the  debenture  holders,  and  there- 
fore the  rights  of  the  former,  whatever  they  may 
be,  will  be  nntouohed,  and  it  is  not  necessary  that 
they  should  be  parties  to  the  proceedings.  It  ia 
clear,  however,  tnat  there  is  not  enough  to  pay  the 
debentore  holders  who  stand  first,  and  therafore  it 
is  immaterial  to  consider  the  interests  of  those 
who  stand  behind.  Then  lastly  as  to  the  point 
which  has  been  urged,  that  there  are  some  twenty 
or  thirty  actions  pending  against  the  promoters  dt 
this  company  for  firanaalent  misrepresentations 
and  that  I  must  attach  importance  to  them,  I 
cannot  for  a  moment  assume  that  that  is  well 
founded  until  it  is  proved.  I  can  only  add  that 
whatever  the  rights  of  the  parties  in  these  actions 
may  be,  they  will  not,  in  the  slightest  degree  be 
affected  by  my  making  the  order  confirmmg  the 
arrangement  sanctioned  at  the  meeting  of  the 
21st  Aug.,  and  therefore  I  do  so  accordingly. 

The  dissentient  debenture  holders  applied. 

On  the  5th  Feb.  1879,  pending  the  hearing  of 
the  appeal,  an  extroordinair  general  meeting  of 
the  company,  duly  convened  by  circular,  was  held, 
and  a  reeolntion  was  passed  sanctioning  the 
arrangement  and  agreement  for  a  lease. 

Bristowe,  Q.C.  and  H.  A.  Oiffard,  for  the  appel* 
lants,  contended  that  the  order  of  the  court  below 
was  invalid,  because  the  approval  of  the  share- 
holders  had  not  been  given  until  after  it  was 
made ;  also,  that  the  arrangement  or  compromisA 
was  not  one  within  the  contemplation  of  the  Joint- 
Stock  Companies  Arrangement  Act  of  1870, 
which  contemplated,  not  an  arrangement  between 
the  company  and  a  third  party,  but  something  in 
the  nature  of  a  compromise  between  the  company 
and  their  creditors,  or  a  class  of  their  creditors. 
An  agreement  entered  into  under  the  Act  of  1870 
must  be  treated  as  one  made  under  a  succession 
nf  clauses  in  the  two  Acts,  nameb^,  the  136th, 
159th,  and  160th  sections  of  the  (companies  Act 
of  1862,  and  the  2nd  and  4th  sections  of  the  Act 
of  1870.  The  governing  principle  throughout  the 
Act  of  1862  was  that  in  a  voluntary  T«inding-np, 
before  you  could  provide  for  any  compromise  or 
arrangement,  there  should  be  a  previous  extra- 
ordinuy  resolution  passed  by  the  company  sanc- 
tioning such  compromise  or  arrangement.  No 
extraordinary  resolution  had  been  come  to  here 
prior  to  the  agreement,  and  such  omission  was 
fatal 

Botoen,  for  a  contributory,  supported  the  appeal 

J.  Pearson,  Q.C.  and  Bomer  for  the  oompanyi 
Higgins,  Q.C.,  F.  G.  J.  MiOar,  and  C.  WLairim, 
for  the  debenture  holders,  were  not  called  upon. 

JA.1CBB,  L.  J. — ^I  am  of  opuiion  that  the  order  ot 
the  Yioe-Chanoenor  onght  to  be  affirmed.  It  is 
not  dispnted  that  this  is  on  arrangement  which 
the  great  body  of  the  debenture  holders  almost 
unanimously  lias  sanctioned,  and  which  the  share- 
holders, with  almost  equal  unanimity,  have  also 
sanctioned.  As  fi»r  as  we  can  miJce  out,  the 
arrangement  has  been  made  most  carefully  and 
honestly  between  the  parties.  The  debenture 
holders  had  a  committee  who  looked  after  their 
interests,  and  the  company  had  li(^nidators  who 
looked  after  their  interest.  The  Yice-Chancellor 
direoted  a  meeting  of  debenture  holders  to  be 
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held>  and  after  dae  notice  that  meeting  was  held, 
giving  every  i>erBon  an  opportonity  of  seeing  the 
lease  which  was  propoaea  to  he  made  to  Mr. 
Moore.  Under  those  cironmstanoes  the  snbstanoe 
of  the  thing  seems  to  me  to  be  entirely  right. 
Kow  it  is  said  that  the  arrangement  is  not  a 
beneficial  one  for  the  debenture  holders.  One 
does  not  know  what  the  exact  state  of  these 
collieries  was  at  the  time,  but  one  knows  what 
colliery  properties  have  been  for  some  yeais,  and 
kre  now.  The  debentare  holders  and  the  share- 
holders all  thoaght  that  the  best  thing  they  could  do 
was  to  make  some  arrangement  with  regard  to  the 
property.  Of  course  the  trustees  of  the  debenture 
holders  could  not  have  been  expected,  and  they 
would  not  of  themselves  have  gone  into  possession, 
and  taken  the  risk  of  working  it  themselves. 
They  had  no  capital  for  the  purpose.  The  com- 
pany, as  I  nnderstand,  was  subject  to  petitions 
for  compulsory  winding-up,  which  probably  would 
have  been  granted  if  it  had  not  been  for  the 
voluntary  winding-up.  Under  these  circumstances 
the  committee  of  the  debenture  holders,  and  the 
liquidators,  who  were  appointed  by  the  share- 
h<Mdem,  thought  the  best  thing  they  could  do  would 
be  to  get  a  lease  of  the  property  tiUi  en  by  a  person 
whom  they  supposed,  and,  therefore,  I  suppose  to 
be  a  responsible  person.  The  debenture  holders 
and  the  shareholders  are  satisfied  that  this  gentle- 
man will  be  a  lessee  with  available  means  to  carry 
into  effect  the  bargain  he  has  made.  Then  it  is 
said  that  this  lease  is  not  an  arrangement  within 
the  Joint  -  Stock  Companies  Arrangement  Act 
1870.  Of  course  the  lease  is  not  the  arrangement. 
The  arrangement  was  one  between  the  debenture 
holders  and  the  company  that  that  lease  should 
be  granted.  In  other  words,  the  arrangement 
between  the  debenture  holders  and  the  oom> 
pany  was  that  the  property  of  the  com- 
pany should  be  granted  to  Mr.  Moore  in  such 
a  way  as  to  produce  an  income  which  would 
be  more  or  less  available  for  the  deboitnre 
holders,  the  debenture  holders  being  satisfied  that 
that  is  the  best  thing  they  can  get,  and  the 
most  that  they  can  get  -,  and  the  lease  is  granted 
obviously,  and  I  should  say  honestly,  as  being  the 
very  best  thing  that  could  be  done  for  anyone. 
That  seems  to  me  to  be  the  conclusion  at  which 
they  have  arrived.  Then,  part  of  the  arrangement 
that  is  made  is  that  the  debenture  holders  shall 
sanction  the  arrears  of  calls  to  be  paid  to  Mr. 
Moore.  That  is  one  thing  they  gpve  up  their  claim 
to.  Then  they  give  np  their  claim  to  have  the 
moveables  and  so  on  sold  for  the  purpose  of  the 
proceeds  being  paid  to  them;  and  they  arrange 
with  the  company  that  the  company  and  their 
trustees  shall  make  that  arrangement  with  r^ard 
to  the  property  of  the  company  with  Mr.  Moiore, 
which  IS  to  result  in  that  which  they  think  is  Uie 
best  thing  for  them  under  all  the  oircnmBtancea  of 
the  case.  Notice  was  given  of  this  arrangement, 
and  it  Appears  to  me  uiat  the  notice  which  was 
given  was  proper  in  form,  and  that  the  resolution 
was  in  proper  form.  Then  it  is  said  that  there 
were  certain  important  modifications  of  the  terms, 
which  ought  to  have  been  submitted  to  a  further 
meeting  of  the  debenture  holders.  I  see  no 
authority  for  that  under  the  Act  of  Parliament 
or  on  any  general  principle  of  law  or  common 
sense.  The  modifications  that  were  made 
seem  to  be  modifications  which  were  imposed 
npon  the  lessee  and  in  faroar  of  the  lessors,  who 


were  the  tmstees  of  the  debentare  holders,  that  i» 
to  say,  the  Inssee  was  deprived  of  the  privilege 
which  the  debenture  holders  thought  would 
probably  diminish  the  value  of  this  property,  and' 
he  was  also  made  to  pay  an  extra  royalty  for  some 
part  of  the  property.  Those  are  the  modifications 
which  were  imposed  upon  the  lessee,  and  agreed 
to  by  him  in  favour  of  the  persons  who  are  now 
objecting  to  them  as  modifications  which  ought 
not  to  have  been  made.  Then  it  is  said  that  the 
arrangement  was  not  carried  out  in  due  form,  bat 
all  that  is  required,  as  it  appears  to  me,  by  the 
Ajct  of  Parliament  is  that  the  arrangement  shall  be 
sanctioned  by  the  company  by  an  extraordinary 
resolatioo.  G%e  extraordinary  resolution  has  been 
obtained,  and  the  arrangement  has  been  saws- 
tioned.  The  debenture  holders,  some  of  whom 
are  the  persons  who  are  complaining,  sanctioned 
it  by  a  very  larga  majority,  and  the  company  on 
applying  to  the  oonrt,  were,  in  faot,  applymg  with 
the  assent  of  everybody.  The  court  having  had 
its  attention  called  to  all  the  terms  of  the  arrange- 
ment, sanctioned  it ;  and  then,  if  there  was  any 
difScnlty  from  the  want  of  a  meeting  of  the  share- 
holders to  ratify  what  the  company  had  done, 
that  meeting  has  been  held,  and  that  ratification 
has  been  obtained.  Therefore  the  whole  thing 
•oems  to  me  to  be  quite  right.  But  then  it  is  said 
that  the  Yice-Chanoellor  ought  not  to  have  made 
his  order  until  after  that  ratification.  If  neoessarr,. 
the  order  might  have  been  post-dated,  but  I  do 
not  think  that  is  necessary.  Every  assent  that  is 
required  has  been  given  to  the  arrangement,  and 
in  what  particular  order  or  form  that  assent  has 
been  given  seems  to  me  to  be  wholly  immaterial. 
I  thii&  that  where  there  is  an  honest  transaction, 
as  this  appears  to  be,  from  the  outset,  and  every- 
thing is  manifestly  right,  the  court  ought  not  to 
be  astute  to  find  out  any  little  technical  defect,  if 
there  be  any,  in  the  proceedings.  I  am  therefore 
of  opinion  that  the  order  of  the  Yioe-Chanoellor  is 
right  in  snbstanoe,  and  right  in  form,  and  ought 
to  be  sustained. 

Bkuiwill,  L.  J. — I  am  of  the  same  opinion,  and 
I  shall  add  nothine  to  what  has  been  said  with 
respect  to  the  technical  difBonlties  which  have 
becm  raised.  I  will  only  observe  this,  that  there 
was  a  suggestion,  although  there  was  not  a  particle 
of  evidence  to  show  it,  that  a  better  bargain  could 
have  been  made  for  the  debenture  holders. 

Bbbti,  hJ. — ^It  seems  to  me  that  the  arnnge- 
ment,  and  the  only  arrangement,  in  question  is 
the  one  which  has  been  made  between  the  com- 
pany and  a  certain  class  of  its  creditors,  namely, 
the  debenture  holders;  and  the  question  is 
whether  that  arraag^ment  has  been  come  to  in 
accordance  with  the  statute  in  order  to  make  it 
binding.  That  arran^ment  is,  that  the  debenture 
holders,  instead  of  being  paid  oUterwise  according 
to  their  rights,  have  agrMd  that  the  company  or 
the  trustees  should  make  this  arrangement  with 
Mr.  Moore,  and  that  instead  of  being  paid  in  any 
other  way  they  should  be  paid  out  of  ibo  profits  of 
this  lease — that  is  to  sav,  out  of  the  rents  and 
royalties  to  be  paid  under  the  lease.  The  only 
question  is  whether  that  arrangement  has  been 
come  to  with  the  proper  sanction  reouired  by 
the  statute.  The  creditors  here — ^the  aebentnre 
holders — are  to  be  bound  by  the  mqority,  audi 
therefore,  under  the  Joint-Stock  Arrangemeiil> 
Act  of   1870,  it  is  necessary  that   the  proper 
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nqnintes  should  have  been  cone  through  in  order 
to  enable  the  majority  to  bind  the  minority.  What 
ma  reqnired  was  that  oertain  notices  should  be 
giTen ;  that  a  oertain  resolution  should  be  passed ; 
andthat  the  sanction  oftheoourt  should  beobtained. 
All  those  requisites  have  been  fulfilled.  The  first 
objection  of  Mr.  Bristowe  was  that,  supposing  all 
these  thinsrs  to  have  been  done,  each  in  itself 
right,  yet  tiaey  were  done  in  the  wrong  order,  and 
that  the  sanction  of  the  court  ought  not  to  hare 
been  giTen  before  the  extraordinary*  resolution 
of  the  shareholders  of  the  company.  Now,  I  can 
see  nothing  in  the  statute  which  makes  that 
order  imperative.  If  all  these  rei^uisitos  are 
aotoally  procured,  there  is  no  objection  beoanan 
one  is  made  before  the  other.  Bu^  then,  it  is  said 
that  the  resolution  of  the  majority  of  the  creditors 
had  been  obtained  wrongly,  and  not  in  accordance 
with  the  Act  of  1870.  ^e  first  objection  was 
that  the  debenture  holders  had  been  summoned  in 
one  class,  Mrhereas  they  ought  to  have  been  sum- 
moned in  three  classes.  I  confess  that  it  seems  to 
me  that,  if  they  hod  been  summoned  in  three  classes, 
and  made  to  vote  separately,  that  would  have 
been  bad,  and  that  the  only  right  way  of  doing 
it  was  to  summon  them  as  one  (wss,  as  they  were 
the  iMrsoBS  to  be  bound,  and  that,  in  that  respect, 
the  notice,  and  what  was  done,  was  more  correct 
than  the  mode  spggested  by  Mr.  Bristowe.  Then 
it  waa  said  that  the  resMution  of  the  deben- 
ture holders  was  bad  on  account  of  its  giving 
power  to  make  modifications.  To  my  mind  the 
resolution  does  not  enable  the  trustees  to 
make  any  essential  modification  in  the  sub- 
stance of  this  lease,  and  H  there  had  been  any 
essential  modificaUon  in  the  substance  of  the 
lease,  I  should  have  thought  that  the  lease  would 
be  bad,  and  ought  not  to  nave  benn  sanctioned  by 
the  court.  But  it  seems  to  me  that  those  two 
matters  which  were  done,  namely,  the  striking  out 
of  the  wayleavee  of  a  penny  per  ton,  and  the  adding 
on  of  fonrpenoe  royalty  for  certain  of  the  coal,  are 
not,  as  was  said,  gross  or  large  alterations.  The  fact 
is  th^  are  minor  alterations,  and  they  are  both  in 
&Toar  ol  the  debenture  holders.  Therefore,  they 
are  just  the  modifications  that  were  authorised  by 
the  resolution,  and  the  matter  cannot  be  sud  to  be 
bad  upon  that  ground.  It  seems  to  me  that  the 
ofajeotions  taken  on  behalf  of  the  appellants  are  all 
hvpercritioal,  and  do  not  do  away  with  the  power 
of  the  conrt  which  made  the  order,  and  that  the 
cider  was  right. 

Appeal  diimitied,  toith  eott* 

Solicitors:  Ashurgt,  Iforru,  and  Co.;  Norton, 
Bot,  Norton,  and  Brtwor ;  A.  H.  MiOor. 


SITTINGS  AT  WESTMINSTEE. 

June  27  and  28, 1878. 

(Before  Bkucwill,  Cottok,  and  Thesioxb,  L.JJ.) 

Wbishi  r.  Thx  Niw  Ztkhtxo  Shiffdis 

Compart,  (a) 

Shin — Charter-pariif — Action  for  delay  in  di»- 
enarging — Duty  of  charterer — BeatonabU  time— 
Oireumttancee  at  port  of  discharge. 

Where  the  time  to  be  aUowed  for  unloading  it  not 
named  in  a  charter-party,  the  charterer  ie  bound 
to  provide  at  the  port  of  diecharge  evffieient 
appliances  of  the  kind  ordinarily  in  use  ai  the 

(a)  BtporMI  lir  F.  B.  HuTCBm,  Ewi.,  Burlater-st-Iraw. 


port  for  the  purpose  of  unloading,  and  i<  is  no 
answer  to  a  daim  for  damages  for  delay  in  un- 
loading to  show  that  the  delay  was  caused  by  the 
crowded  elcUe  of  the  port. 

Affial  from  the  Queen's  Bench  Division. 

The  action  was  brought  by  the  plaintiff  owner 
of  the  ship  China,  a^nst  the  defendants, 
diarterers,  for  not  unloading  the  ship  at  the  port 
of  discharge  within  a  reasonable  time,  the  charter- 
party  being  silent  as  to  the  time  to  be  allowed  for 
unloading.  The  defendants  relied  upon  the  fitct 
that,  at  the  time  when  the  ship  arriyed  at  the  port 
of  discharge.  Fort  Lyttleton,  m  New  Zealand,  the 
port  was  crowded  with  vessels,  and  there  were 
only  a  limited  number  of  lighters  in  the  port,  the 
conseauence  of  which  was  that  it  became  im- 
possible to  unload  the  ship  as  soon  as  she  could 
nave  been  unloaded  if  there  had  been  a  sufiBoient 
number  of  lighters  in  the  port  to  meet  the  re- 
quirements of  all  the  vessels  which  were  there  at 
the  time,  or  if  the  port  had  not  been  so  crowded 
with  shipping.  The  time  when  the  ship  arrived  was 
the  time  of  year  when  the  port  was  generally  most 
crowded.  There  were  a  oonsiderable  number  of 
other  vessels  in  the  port  besides  the  Ohina,  either 
belonging  to  or  chartered  by  the  defendants,  and 
it  was  alleged  on  behalf  of  the  defendants  that  they 
distributed  all  the  lighters  which  they  could  obtain 
between  the  ships  which  they  were  discharging, 
including  the  Ohma. 

A  verdiot  was  found  for  the  defendants,  and  the 
Divisional  Oourt  (Oocikbnm,  O.J.  and  Mellor,  J.) 
set  the  verdict  aside,  and  directed  a  new  trial. 

The  defendants  appealed. 

Cave,  Q.  C.  and  Hugh  Shield,  for  the  defendants, 
contended  that  the  crowded  state  of  the  port, 
being  usual  at  the  time  of  year  at  which  the  ship 
arrived,  must  be  taken  to  be  an  ordinary  cinmm- 
stance  of  the  port,  that  the  impossibility  of  ob- 
taining sufficient  lighters  discharged  the  defen- 
dants from  their  liability  to  unlcwl  within  what 
would  otherwise  have  been  a  reasonable  time,  and 
that  the  verdiot  was  justified  by  the  evidence 
given  at  the  trial. 

HerseheU,  Q.  C.  and  J.  P.  AspinM,  for  the  plain- 
tiff, contended  that  the  difficulties  which  the 
defendants  relied  upon  as  having  relieved  them 
from  their  obligation  under  the  charter-party 
were  such  as  they  were  themselves  bound  to  pro- 
vide against,  and  they  oould  not  throw  the  conse- 
quences upon  the  plaintiff;  and  further  thnt,  in 
an^  case,  the  verdict  waa  against  the  weight  of 
evidence : 

Adams  v.  The  BoyeH  Moil  Steam  Paektt  Company, 

5C.  B.  N.  8.  482;  88  L.  J.  33,  C.  F. ;  and 
ford  T.  Cotesworth,  19  L.  T.  Bep.  N.   8.  634;    L. 
Bep.  4  Q.  B.  127  ;  38  L.  J.  52,  Q.  B.,  afflnned  in 
Ezoheqner  Chamber,  23  L.  T.  Kep.  N.  8. 165 ;  L. 
Bep.  5Q.B.  282;  39  L.  J.  188,  Q.  B.,  weraoited. 

Our.  ado.  wit. 

June  28.— Bbaxwill,  LJ. — I  am  of  opinion  that 
tills  appeal  should  be  dismissed.  I  think  the  order 
of  the  conrt  below  was  right.  I  think  the  verdiot 
was  against  the  evidence,  so  that  it  ought  to  be 
set  aside.  In  order  to  show  that  I  think  so,  it  is 
necessary  for  me  to  consider  what  I  hold  to  bia  the 
law  upon  this  matter.  Now,  the  charter-party 
contains  no  statement  as  to  the  number  of 
davs  in  which  the  charterers  should  be  en- 
titled to  discharge  the  vessel;  they  were 
therefore  bound  to  do   it  within  a  reasonable 
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time.     Now,   in    m^    jadgmert,    »    reasonable 
time  for  doing  a  thing  is  the  time  within  which 
it   can   be    done,    working    reaaonably,      Wh^f 
I  mean  to  say  is  this  :  yon  are  to  look  at  the  time 
necessary  for  doing  the  act  without  taking  into 
aoooont  the  time  that  may  have  been,  cr  might 
nnder  the  particular  circumstances  be,  necessary 
for  the  man  who  has  to  do  it  to  make  hia  prepara- 
tions.   Applying  that  rale  to  this  partienlar  case, 
it  seems  to  me  that  the  defendants,  upon  the 
arriTal  of  the  ship,  were  bound  to  have — I  do  not 
mean,  as  I  said  before,  lighters  on  the  shore  ready 
manned  to  atart  off,  but  were  bound  to  have 
lighters  pKaeatAy,  or  immediately,  or  forthwith, 
or  within  a  reasonable  time,  ready  to  discharge  the 
ship,  sod  were  not  entitled  to  say,  "  We  had  not  got 
them,  not  through  any  &nlt  of  ours,  bat  because 
there  were  only  a  certain  number  of  lighters  there, 
snd  there  were  othier  riiips  which  required  those 
lighters,  belonging  to  other  people,  and  we  could 
not  get  them,  and  we  behaved  reasonably  and 
fidrly  to  you  in  getting  lighten  for  yon  as  soon 
as  wn  oonld."  Tomymind,diati8  no  answer;  they 
must  do  the  thiaK,  and  they  must  be  ready  to  da 
it,  and  being  ready,  they  must  do  it  within  a  reason- 
able time.    Now,  if  that  is  the  law,  it  is  manifest 
that  this  verdict  is  against  the  evidence,  because 
the  case  of  the  defendants  is,  not  that  they  did 
it  within  a  reasonable  time  in  such  a  way  as  I 
have  mentioned,  but  that  they  did  it  in  a  reasonable 
time^  taking  into  account  the  embarrassment  tiiey 
were  nnder  on  account  of  there  being  only  a  cer- 
tain number  of  lighters,  and  a  large  collection  of 
ships.    Of  course,  in  considering  a  case  of  this 
sort,  you  would  have  to  take  into  account  what 
one  may  call  the  physical  conditions  of  the  port. 
If  the  vessel  cannot  get  within  two  miles  the 
charterer  must  have  a  longer  time  for  nnloading 
her    than    if    she  came    within    a    few    yards. 
Things  of   that  sort  may  be  taken  into  account, 
bat  not  such  as  are  relied  upon  by  the  defendants 
in  this  case.    A  diflSculty  was  suggested  as  to  a 
ship  beine  bound  to  go  to  a  certain  place,  and  that 
place  not  oeing  accessible.    It  seems  to  me  that  if 
the  condition  or  the  obligation  of  the  defendant 
was  to  have  that  place  ready,  why  then  it  was  his 
place,  or,  if  he  was  in  any  way  boun  1  to  have  it 
ready,  be  is  responsible,  although  it  may  be  occu- 

gied  by  anything  else ;  but  if  he  u  not  bound  to 
ave  it  ready,  as  in  the  case  of  a  dock  which  I 
put,  where  the  dock  is  not  his  dock,  where  both 
parties  have  agreed  that  the  ship  shall  be  dis- 
barged  there,  and  the  ship  cannot  get  into  the 
dock  on  account  of  some  defect  at  the  entrance  of 
the  dock,  which  is  not  the  &alt  of  the  shipowner 
or  the  charterer,  then  the  charterer  is  not  liable, 
nor  is  the  shipowner ;  neither  of  them  has  made 
any  default  in  doing  the  thing  within  a  reasonable 
time,  and  it  would  he  as  unreasonable  to  say  in 
Boch  a  case  that  the  charterer  had  not  discharged 
tiie  ship  within  a  reasonable  time  as  it  would  be 
to  say  the  shipowner  had  not  got  his  ship  into 
dock  within  a  reasonable  time ;  neither  statement 
would  be  well  founded.  I  cannot  help  thinking  the 
illustration  I  gave  was  a  good  one.  I  order  a  coat  of 
»  tailor,  and  he  must  make  it  in  a  reasonable  time. 
What  ia  that  ?  Why  it  is  the  reasonable 
time  required  by  a  man  who  has  got  workmen 
and  needles  and  cloth,  and  other  things  for 
making  a  coat.  In  considering  what  is  a  reason- 
able time,  he  must  not  say  that  he  ought  to  have 
some  time  for  buying  the  cloth  and  to  go  and  get 


workmen  and  the  materials  necessary.  Lord 
Justice  Cottop  has  been  good  enoogh  to  read  to 
me  what  he  is  going  to  say  npon  this.  He  lias 
put  down  his  view  of  what  the  law  is  on  the 
matter,  with  which  I  entirely  agvssL 

Cotton,  LJ'. — I  agree  in  thmkii^  there  miut 
be  a  new  trial ;  that  is  to  say,  that  even  acoordisg 
to  the  ruling  of  the  learned  judge  at  the  trial,  tlie 
court  from  which  the  appeal  comes  was  right  in 
saying  the  case  most  go  back,  and  that  raslly 
disposes  of  the  appeal ;  bat  I  think  it  woidd  not 
be  right,  as  it  is  to  go  back  for  a  new  trial,  not  to 
say  what,  after  argument,  in  our  opinion  is  the 
law  applicable  to  the  case,  in  order  that  there  Bsty 
be  no  necessity  for  the  case  coming  agwn  to  this 
oonrt,  after  a  further  trial,  on  a  qneslJon  of  law. 
Now  the  contract  is  one  imposiofg  an  oUigation 
on  the  oharterer  to  unload  within  m  ro—onsbla 
time,  nothing  beuig  said  about  the  time  to  be 
taken ;  that  is,  in  law,  that  he  must  do  it  within  a 
reasonable  tim&    When  that  is  the  eoBtraot  there 
always  arises  a  difficulty  as  to  what  is  sMsnt 
by  "  reasonable  time,"  and  I   think   the  diffi- 
cnlty  always  arises  in  this  way,  from  not  con- 
sidering   what   the    obligations    of    the   parties 
are,  and  not  oonsidering  what  CMts   are  to  be 
taken    into    arooaat    as    between    the    parties 
to  the  contract  in  estimating  what  is  reasonable. 
Therefore,  I  propose  to  state  what  I  consider  is  the 
obligation  oi  the  charterer  under  those  oiraua' 
stances,  what  he  is  entitled  to  take  into  aooonnt 
in  his  favour  in  fixing  what  is  a  reasonable  time, 
and  what  h«  is  not — not  of  csurse  ezhanstivdy, 
but  as  applicable  to  this  particular  case,  and  to 
some  extent  to  all  cases.    Now,  I  apprehend,  in 
saying  anything  detormining  whether  an  obliga- 
tion of  this  sort  has  been  performed  within  a 
reasonable  time,  we  most  take  it  that  this  is  an 
obligation  of  the  charterer,  namely,  that  he  mast 
provide  at  the  port  of  discfaaige  sufficient  ap- 
plianoes  of  the  kind  ordinarily  in  nse  at  the  porti 
and  that  he  must  have  them  ready  either  when 
the  ship  arrives  or  withisr  a  short  time  (one  might 
say  a  reasonable  time,  bat  that  wonld  be  am- 
bignous)  within,  we  may  say,  a  di^,  or  a  oao|de 
of  days,  after  the  arrival  of  the  sli^    Possibly 
cases  may  arise  where  a  ship  arrivii^  Doexpeetedly, 
much  more  shortly  than  ooold  reasonably  have 
been  expected,  a  longer  dday  might  be  chWiwid 
and  allowed  than  in  ordinary  cases  where  the 
ship  arrives  at  the  time  when  she  is  expected,  and 
when  there  was  no  difficulty  in  knowing  when 
she  would  come.    I  say  appliances  of  the  kind 
ordinarily  used  in  the  port  for  which  the  ship  is 
destined,  becaose  of  course  it  is  not  reasonable 
that  the/ charterer  should  be  supposed  to  provide 
at  the  port  appliances  which  are  in  use  in  some 
ports,  such  as  the  port  of  London,  which  would 
never  be  expected  to  be  provided,  and  never  be 
deemed  to  be  in  the  contemplation  of  the  parties 
B3  being  provided,  at  such  a  port  as  that  we  sre 
dealing  with — a  poet  in  New  Zealand  ;   then,  I 
take  it,  he  must  provide  a  sufficient  number  of 
them,  and  have  them  ready  in  order  to  make  use 
of  the  appliances  provided  for  unloading  the  ship, 
and  although  he  is  not  bound  to  work  during  the 
who  le  of  the  twenty-f  oar  hours,  he  must  work  during 
the  ordinary  time  of  working  at  that  port  where 
th^  ship '  is  to  unload.    Tlat  being  so,  for  what  is 
allowance  to  be  made?     I  apprehend  the  first 
allowance  applicable  to  the  present  case  is  this, 
that  allowance  must  be  made  if  any  diffioolty 
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or  delay  anses  from  the  natural  or  physical  peon- 
liaritiee  of  the  port ;  each,  for  instance,  as  this, 
that  the  ship  ia  obliged  to  lie  at  some  ooaaiderable 
distance  from  the  laiid,  or  that  in  particular  winds, 
or  those  which  in  (»dinary  porta  woald  not  be  of 
•noh  strength  as  to  preT«nt  a  ship  being  unloaded 
into  lighters,  yet,  in  that  particular  port,  owing  to 
its  exposure  to  a  particular  quarter,  or  the  par- 
tiealar  charaoter  of  the  port  in  other  respeote,  it 
is  not  safe,  speaking  reasonably,  to  unload  daring 
that  time ;  and  then  if  a  ship  oould  be  more  oon- 
veniently  unloaded  by  bringing  it,  after  a  portion 
of  its  oargo  is  taken  out,  nearer  to  the  shore,  then 
for  any  interruption  of  the  work  really  caused  by 
bringing  it  there,  allowance  is  also  to  be  made. 
Wheiher  or  no  the  work  of  unloading  can  be 
going  on  during  the  removing  or  changing  of 
the  berth,  would  be  a  question  upon  which  the 
jniy  most  give  their  opinion.  Of  coarse,  allowance 
moat  be  made  for  that,  and  I  should  say  allowance 
must  also  be  made  for  any  holidays  usually 
observed  at  the  port,  during  which  working  men 
will  not  work,  sooh  as  in  the  present  case,  Easter 
Ifondar.  Now,  I  do  not  mean  to  say  that  there 
may  not  be  other  allowances,  bat  those  allowances 
affecting  the  present  case  appear  to  me  to  be 
aUowances  to  which  the  charterer  is  entitled. 
Bnt  is  he  entitled  to  that  on  which  his  counsel 
relied  in  the  present  case  P  Aa  I  nnderstood  his 
ugument,  it  was  this :  "  I  had  a  number  of  ships 
in  this  port,  and  besidea  my  own  sIum  tbera 
were  a  anmber  of  others,  the  number  ot  lighters 
at  the  port  bang  limited,  and  what  I  did  was  this, 
without  &vour  to  anybody  I  used  such  lighters  as 
I  had  got,  and  the  number  of  other  ships  belong- 
ing to  other  persons  allowed  me,  and  custributed 
them  &irly  between  the  ships."  Now  upon  that 
point  I  think  the  verdict  was  nnsatiafaotory, 
saving  regard  to  the  evidence.  But  ia  that  law  P 
Kow,  in  my  opinion,  it  is  not.  In  my  opinion, 
for  the  purpose  of  determining  what  was  a  reason- 
able time  on  the  contract  between  the  plaintiff 
and  the  defendant,  the  defendant  is  not  entitled 
to  excuse  delay  that  would  otherwise  be  inex- 
cusable by  saying,  "I  sent  so  many  ships  to 
that  port  that  tiie  lighters  which  I  engaged 
did  not  enable  me  to  unload  your  ship  within 
what  would  otherwise  (and  if  I  had  not  taJcea 
those  other  ships  to  that  port}  have  been  a 
reasonable  time."  In  my  opinion  he  cannot 
excase  his  delay  by  claiming  an  allowance  for  the 
time  during  which  he  used  his  Ughters,  which 
oould  have  been  used  for  that  Bh^>,  for  the 
purpose  of  unloading  other  ships  sent  by  him  to 
the  port.  In  my  opinion  it  was  his  dut^  as 
between  himself  and  the  owner  of  the  ship  to 
provide  snffident  appliances  for  unloading  the 
ship.  In  like  manner,  in  my  opinion,  he  cannot 
excuse  his  delay  by  saving, "  tnere  were  at  the  port 
other  vessels  not  belonging  to  me,  so  many  in 
number  as  to  prevent  me  from  applying  the 
applianoes  whicn  otherwiae  mi^ht  be  applied  to 
the  purpose  of  unloading  the  sUp."  That,  in  my 
opinion,  mnat  be  the  principle  on  which  to  decide 
what,  npon  the  contract  betwem  these  parties,  is 
vt  is  not  a  reasonable  time  for  unloading  accord- 
ingto  the  charter. 

Thkkigib,  IiJ'. — lam  of  the  same  opinion.  The 
contract  between  the  parties  to  this  action  was 
that  which  the  law  implies,  namely,  that  the  ship 
■hoold  be  unloaded  at  the  port  of  her  discharge 
within  a  reasonable  time.     A    reasonable  time 


means  a  reasonable  time  under  ordinary  circum- 
stances, and  in  the  absence  of  some  stipulation 
altering  the  implied  contract  between  the  parties 
the  charterers  would  not  be  relieved  from  the 
fortuitous  and  unforeseen  impediments  affecting 
only  the  due  performance  by  them  of  their  part  M 
the  contract.  This  seems  to  be  the  result  of  the 
case  of  Adams  v.  The  Boyal  Mail  Steampacket 
Company,  and  the  case  of  Ford  v.  Cotetworth. 
In  the  present  case  it  is  proved  that  at  Port 
Lyttleton  about  thirty-five  working  days  would 
in  general  be  occupied  in  discharging  a  vessel 
of  the  burden  of  the  China,  loaded  as  she  was  loaded 
under  the  charter-party  in  question ;  but  it  is  said 
on  the  part  of  the  defendants  that  at  the  particular 
time  of  the  year  at  which  she  arrived  at  the  port 
the  concourse  of  vessels  was,  as  a  yearly  occur- 
rence, such  that  lighters  could  not  be  obtained 
regularly  enough  to  discharge  the  vessel  within 
the  time  mentioned.  Now,  although  that  circum- 
stance might  be  one  which  did  as  a  matter 
of  fact  occur  at  the  same  time  in  each  year, 
that  was  not,  in  my  opinion,  an  ordwary 
ciroamstance  of  the  port  the  consequence  of 
which  the  shipowner  was  called  upon  to  bear. 
He  has  a  right  to  assume,  when  he  contracts  to 
discharge  the  cargro  into  lighters,tbat  the  charterers 
will  provide  a  proper  supply  of  lighters  to  unload 
the  cargo  within  such  time  as  would  be  reasonable, 
having  regard  to  the  character  of  the  vessel  and 
the  quantity  and  description  of  the  cargo  ;  and  the 
effect  of  there  not  being  sufficient  lightMS  for  the 
purpose  is  one  of  those  fortuitous  and  nnforeaeen 
(unioreseen  at  least  as  regards  the  shipowner)  im- 
pediments affecting  only  the  due  performanoe  by 
the  charterers  of  th^r  part  of  the  contract,  aiM 
from  the  consequecces  of  which  they  are  not 
relieved.  And,  as  a  matter  of  common  Saimess, 
they  ought  not  to  be  relieved  from  them  unless 
some  express  stipulation  on  the  point  is  made  in 
the  contract  of  charter,  and  for  this  reason, 
namely,  that  the  shipowner  cannot  in  any  way 
control  the  arrangements  as  to  lighters,  and 
cannot  be  supposed  to  know  the  times  at  which, 
owing  to  the  circumstadtoes  of  the  particular  port, 
there  may  be  a  difficulty  in  obtaining  them.  He 
therefore  makes  his  arrangements  for  tine  employ- 
ment of  his  vessel  with  reference  to  the  time 
within  which,  under  ordinary  circumstances,  and 
amongst  them  the  circumstance  of  a  due  supply  of 
lighters,  his  vessel  will  be  discharged.  On  the  other 
hand,  the  charterers  have  a  control  as  well  as  know- 
ledge in  the  matter,  and  can,  if  they  choose,  make 
special  arrangements  to  meet  special  emergtmcias, 
and  if  they  do  not  choose  to  malce  those  special  ar- 
rangements in  order  that  the  charterer  s  vessel 
may  be  unloaded  within  a  time  which  would  i>e  a 
reasonable  time,  under  what  the  shipowner  would 
naturally  and  properly  assume  to  be  the  ordinary 
circumstances  of  the  port,  it  is  but  reasonable 
that  they  should  indemnify  the  shipowner  for  the 
loss  thereby  sustained.  If  this  be  the  law  it  is 
clear — and  indeed  it  was  admitted  by  counsel  for 
the  defendants — that  the  jury  had  not  the  law  pre- 
sented to  them  as  it  should  have  been,  and  for 
that  reason,  therefore,  there  should  be  a  new  trial ; 
but  even  assuming  that  the  difficulties  in  obtain- 
ing lighters,  caused  by  the  rush  of  vessels  to  the 
port  of  discharge  at  the  particular  time  in  ques- 
tion, were  to  be  taken  into  aoeount  in  favour  ot 
the  defendants,  I  am  farther  of  opinion,  npon  the 
grounds  which  have  already  been  stated,  that  the 
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yerdiot  was  agfunst  the  evidence,  and  shoald  be 
set  aside. 

Beamwbll,  L.J. — I  quite  agree  with  every  word 
spoken  by  Lord  Jnstice  Thcsiger.  The  jadgmeafe 
will  be  affirmed.    Appeal  dismissed. 

Judgment  (firmed. 

Solicitor  for  plaintiff,  Ooote,  tatAdamion,  North 
Shields. 

Solicitors  for  defendants,  HoVams,  Son,  and 
Cotoard.  ___^ 

Feb.  24  and  25. 

(Before  Bbktt,  Cotton,  and  Thxsiobb,  L.JJ.) 

Shabpe  v.  The  Mbtropoutan  Distbict  Batlwat 

COUFAHT.  (a) 

Arhitration — Ootts — IncorporcUion  of  general  with 
apedai  Aot — Aieertainment  of  coits — Oondition 
precedent  —  Land*  Olautet  OonaolidaUion  Aet 
1845  (8  i-  9  Viet.  e.  18),  :  Si;  and  1869  (32  #-33 
Viet.  0. 18)  «.  1. 

A  tpeeial  Aet  empowered  defendant*,  a  railway 
eompany,  to  lower  two  atreete,  and  provided  that 
the  eompany  ihovld  pay  to  perioni  injured  thereby 
eompeneation  to  he  ateertained  by  arbitration 
before  a  tpeeial  tribunal.  The  epecial  Aet  incor- 
porated the  Land*  Olautet  Oonaolidation  Act* 
1845  and  1869,  "  except  where  expreitly  varied  by 
thi*  Act."  The  Land*  Olauaei  Con*oUdalion 
Aet  1845  eonttitute*  different  kind*  of  arbitration 
with  reeveet  to  queeiion*  of  di*mUed  eompenea- 
tion, ana  by  *eet.  34  provide*  thai  "  the  eotlt  of 
any  auek  arbitraiion  thail,"  in  certain  event*, "  be 
borne  by  the  promoter*  of  &e  undertaMng." 

Sect.  1  of  Ike  Land*  Olatue*  OontoUdation  Aet 
1869  enaela,  that  Ae  coet*  of  arbitration*  under 
the  Aet  of  1845,  or  amy  Aet  inoorporatirtg  the 
tame,  *h<Ul,  if  either  party  require*  U,  be  taxed 
and  fettled  by  any  one  of  the  toeing  matter*  of 
the  Superior  Vourte  of  law. 

Held  (affirming  the  deeieion  of  Maniity,J.),  (1) 
That  teet.  34  applied  to  an  arbitraHon  btfore  the 
meeial  iribuncd  provided  by  th»  private  Aet ;  (2) 
Where  a  plaintiff  wot  entitled  to  tome  eott*  under 
eect.  34,  that  the  eetHUment  of  the  amount  by  the 
matter  wa*  not  a  oondition  precedent  to  plaintife 
rightio  bring  anaetioninreepeetof  t&em. 

Appeal  from  a  judgment  of  Manisty,  J. 

The  action,  which  was  to  recover  1342. 11«.  Id., 
the  costs,  inonrred  by  the  plaintiff,  of  an  arbi- 
tration between  herself  and  the  defendants,  was 
tried  before  Manisty,  J.  without  a  jury,  on  the 
6th  Dea  187& 

The  facts  were  practically  admitted,  and  were 
shortly  as  follows : — 

The  plaJDtifE  was  lessee  of  a  house  and  premises 
in  Mansion  House-street,  Hammersmith,  for 
twttity-one  years  from  I^dy-day  1874,  with  the 
optioq  of  purchasioK  the  Kronnd  lease. 

Li  Aug.  1877  the  defendants  served  a  notice  on 
the  nlaintiff  that  an  arbitrator  had  been  appointed 
by  the  Board  of  Trade,  pursuant  to  the  provisions 
or  sect.  14  of  the  Metropolitan  District  Railway 
Act  1875, 

To  determine  the  eompeneation  to  be  given  to  the  owners 
and  leesees  of  any  honsee  notporohaa^  by  the  oompany, 
abattins  on  snoh  portions  of  Mansion  Honse-street  and 
Cambridge-load,  in  the  pariah  of  Hammersmith,  as  ehall  be 
lowered  onder  the  powers  of  the  said  Aot,  in  reepeot  of 
the  deterioration  (u  any)  which  may  be  oaneed  to  enoh 

(•)  Bepoctedhy  W.  Amajom,  Eaq.,  Butiatovt'Law. 


honsea  by  reason  of  snoh  lowering,  and  also  to  determiBe 
all  qnestioas  of  oompensation  arising  ont  of  the  inter- 
ferenoe  by  the  oompany  with  the  said  street  or  road. 

The  plaintiff  appeared  by  counsel  at  the  aiU- 
tration,  and  the  arbitrator  awarded  her  SOL  in 
respect  of  her  interest  in  the  premises  as  laok 
rent  lessee,  but  did  not  award  anything  to  her  in 
respect  of  her  claim  for  compensation  as  to  an 
agreement  she  was  alleged  to  have  entered  into 
to  purchase  the  ground  lease. 

The  plaintiff's  bill  of  costs  was  delivered  to  die 
defendants'  solicitors  on  the  13th  Dea  1877,  and 
notice  of  taxation  before  a  master  on  the  15th  De& 
was  indorsed  upon  it. 

The  parties  attended  before  the  master,  bat  tits 
taxation  was  subsequently  adjourned,  and  has  not 
been  proceeded  with. 

Manisty,  J.  gave  judgment  for  the  plaintiff,  who 
appealed. 

By  sects.  23.  25.  26,  27,  28,  29,  90,  31, 32.  and  33 
of  the  Lands  Clauses  Consolidation  Aot  1845  (8  ft  9 
Vict.  o.  18)  provision  is  made  for  settling  by  arbi- 
tration the  compensation  claimed  with  respect  to 
lands  purchasea  and  takbn  by  companies  other- 
wise than  by  agreement,  if  the  oompensation 
claimed  or  offered  in  any  case  exceed  501. 

By  sect.  34: 

All  the  oosta  of  any  snoh  arbitration,  and  inoideiit 
thereto,  to  be  settled  by  the  arbitrators,  shall  be  boms 
by  the  promoters  of  the  undertaking,  nnleas  the  aibi- 
trators  shall  award  the  same  or  a  leas  snm  than  shall 
have  been  offered  by  the  promoters  of  the  nndertakiog, 
in  which  oaee  eaoh  party  shall  bear  his  own  oosts  inadant 
to  the  arbitration,  and  the  oosts  of  the  arbitrators  shall 
be  borne  by  the  parties  in  eqnal  proportions. 

The  Lands  Clauses  Consolidation  Aot  1869 
(32  &  33  Vict.  o.  18).  s.  I,  enacts  that  the  costs  of 
arbitrations  relating  to  disputed  oompensation 
under  the  Lands  Clauses  Consolidation  Act  1845, 
or  any  Aot  incorporating  the  same,  shall,  if  either 
party  so  requires,  be  taxed  and  settled  as  between 
the  parties  by  any  one  of  tbe  taxing  masters  of 
the  Superior  Courts  of  law. 

By  the  Metropolibui  District  Bailway  Extension 
Act  1875  (38  *>  39  Vict.  c.  208),  the  Metropolitan 
District  Bailway  Companv  were  empowered  to 
connect  their  railway  witn  the  railway  of  the 
London  and  Soath-Western  Bailway  Company  at 
Hammersmith. 

By  sect.  2  the  Land  Clauses  Consolidatioa  Acts 
1845, 1860,  and  1869  are,  "  except  where  exoressly 
varied  by  this  Act,"  incorporated  with  ana  made 
part  of  the  special  Act. 

By  sect.  14  it  is  enacted  that 

The  oompany  shall  compensate  the  owners  and  leaaaas 
of  any  honaes  not  pnrohaaed  by  the  oompany,  abutting 
npon  snoh  portion  of  Mansion  House-street  and  Cam- 
bridge-road aforesaid,  as  shall  be  lowered  under  the 
powers  of  this  Aot,  in  respeot  of  the  deterioiatiao  is 
value  (if  any)  whi<m  may  oe  caused  to  snoh  houses  by 
reason  of  such  lowering,  and  the  amount  of  such  ocm- 
pensation  (if  any),  shall  be  determined  in  the  event  of  a 
dispute  by  a  single  arbitrator,  to  be  appointed  hj  the 
Board  of  Trade,  on  the  applioation  of  the  parties  or  tiis 
oompany,  and  all  queslaons  of  oompensation  arisiiig  out 
of  tne  interference  by  the  oompany  with  the  said  street 
and  road  shall  be  referred  to  the  same  arbitrator.  Pro- 
vided that,  if  the  oompany  shall  think  fit  to  purchase  and 
take  any  houses  in  respect  of  which  snoh  claims  for  oom- 
pensation shall  be  made,  tiiey  shall  be  at  liberty  to  do  so, 
and  the  amount  of  the  purchaae-money  or  other  com- 
pensation shall  be  detennined  by  snoh  arbitoator  ss 
aforesaid. 

The  J?o{t(!«tor-(3en«raI  (Sir  H.  Oiffard)  and 
PoQard  for  the  defendants.— Two  questions  arise 


Digitized  by  VjV^VJV 


IC 


lUj  U,  1879.J 


THE  LAW  TIMB8. 


[7oI.XIk,K;S,-417 


Or.  OT  App.] 


Sharpe  v.  The  Metropoutah  Distkict  E^iltat  Cokpaht. 


[Ot.  op  App. 


in  this  cue :  first,  whether  the  plaintiff  is  entitled 
to  reooTer  her  costs  against  the  defendants ;  and 
secondly,  whether  or  not,  if  she  is  so  entitled,  the 
Moertainment  of  costs  by  the  mast  er  is  a  condi- 
tion precedent  to  her  right  to  sae.  As  regards 
the  first  point,  sect.  14  of  the  special  Act  ex- 
pressly varies  the  provisions  of  the  Itfmds  Claases 
Gooaolidation  Act.  An  entirely  new  tribunal  is 
provided  with  respect  to  Mansion  House-street 
and  Gambridge-roaa.  A  different  arbitration  is 
therefore  apfuied  to  those  two  streets,  and  sect. 
34  of  the  Lands  Clauses  Consolidation  Act  1845 
cannot  apply,  because  it  is  enacted  with  respect 
to  "  snch  arbitration  "  as  is  provided  for  by  the 
preyions  sections  of  the  Lands  Clauses  Consoli- 
dation Act  1845.  It  does  not  follow  of  necessity 
that  becaase  the  plaintiff  is  entitled  to  compensa- 
tion she  is  also  entitled  to  costs : 

Se  Laat  and  Th»  Principal  Qffiears  of  Her  Majetty's 
OrdtuMct,  1  Ex.  Bep.  441. 

There  need  be  no  variation  in  express  terms  in 
order  to  satisfy  the  words  "expressly  varied." 
Provisions  which,  though  they  do  not  affirma- 
tively exclude  any  portion  of  the  general  Act,  are 
yet  inoonaistent  with  some  portion  of  it,  will  ex- 
pressly vary  the  general  Act : 

WM  r.  Tlie  South-Wggttm  SaiUaay  Company,  32 

Beav.  340 ;  38  L.  J.  142,  Ch. ; 
Stg.  The  Lord  Mayor  of  London,  IS  L.  T.  Bep.  N.  S. 

280 ;  L.  Bep.  2  Q.  B.  292. 

The  Legislature  may  have  intended  that  the  costs 
of  the  new  tribunal  constituted  by  the  special 
Act  shonld  be  regulated  in  a  totally  different 
manner  from  the  manner  in  which  the  Lands 
Clauses  Consolidation  Acta  provide : 

JBmpairUBeynal,  16  L.  J.  304,  Q.  B. ; 

Corydon  v.  The  BlaeleuiaU  Bmhaay  Comwmiu,  2 
DowL  N.  8.  876. 

As  to  the  second  point,  the  whole  award  has  not 
been  made  until  costs  are  ascertained.  The  Act 
<rf  1860  substitutes  a  master  for  the  arbitrator  if 
either  party  so  requires.  The  master  ascertains 
the  costA,  not  as  an  officer  of  the  court,  but  to 
perform  a  part  of  the  arbitration,  and  until  he  has 
performed  that  part  the  arbitration  remains  un- 
finished: 

Helditoorth  v.  ITtboM,  8  L.  T.  Bep.  N.  S.  484;  4 
B.  &S.  1;  82I..J.289,Q.  B. 

If  the  arbitrator  had  had  to  ascertain  the  costs, 
it  would  be  clear  that  his  so  ascertaining  them 
would  be  a  condition  precedent  to  the  right  of 
action. 

W.  a.  Earriton,  Q.C.,  B.  0.  Man,  and  T.  0. 
Janit  for  the  plaintiff.— The  whole  of  the  Lands 
Glanaea  Oonsolidation  Act  1845  must  be  read  in 
with  the  special  Act,  except  where  there  is  an 
express  intention  to  exclude  any  part  of  it.  There 
is  nothing  insect  14'.of  the  special  Act  to  exclude 
the  provisions  as  to  costs  of  the  general  Act. 
Beading  the  two  Acts  as  one,  "  any  such  arbitra- 
tion "  means  any  such  arbitration  as  the  two  Acts 
incorporated  into  one  provide  for: 

Haidtuiorlh  r.  WiUon,  8  L.  T.  Bep.  N.  S.  434; 
4B.  *  S.  1 ;  32  L.  J.  289,  Q.B.  ; 

Leieie  v.  Itoeeiter,  38  L.  T.  Bep.  N.  S.  260;  44  L.  J. 
136,  Ex. 
The  ascertainment  of  costs  is  a  mere  ministerial 
act,_aBdnot  a  part  of  the  award.  Whether  the 
arbitrator  finds  them,  or  a  master,  can  make  no 
difference.  The  question  of  liability  having  been 
determined,  the  puintiff s  right  to  sue  for  costs 


arises.    The  judgment  in  this  action  can  be  for  all 
the  costs  which  the  master  finds. 

Sir  Hardinge  Oiffard  {8.G.)  replied. 

BsETT,  L.J. — I  am  of  opinion  that  this  judgment, 
with  some  slight  variations,  must  be  affirmed. 
The  first  question  we  have  to  decide  is,  whether 
the    plaintiff   is  entitled,  upon  the  construction 
of  these  two  statutes,  to  any  costs  at  all,  and  that 
must  depend  npon  whether  or  not  the  34th  section 
of  the  Lands  Clauses  Consolidation  Act  1845  can 
be  applied  to  an  arbitration  held  under  sect.  14  of 
the  special  Act.    The  Lands  Clauses  Consolida- 
tion Act  is,  by  the  2nd  section  of  the  special  Act, 
to  be  incorporated  with  the  private  Act,  unless 
"expressly  varied;"  and  the  Legislature  there* 
fore   int^ded  that  every  part,  not  "expressly 
varied,"  of  the  Lands  Clauses  Consolidation  Act 
should  be  read  in  with  the  private  Act.    Now  I 
agree  that  by  the  words  "  expressly  varied  "  more 
than  an  exclusion  or  variation  in  absolute  terms 
is  meant.    These  words  would  be  satisfied  if  tarr 
part  of  the  private  Act  was  inoonsistent  with 
provisions  relating  to  the  same  subject-matter 
of  the  general  Act ;  and  so  those  provisions  would 
be  exwided  from  applying  to  the  special  Act.    I 
therefore  proceed  to  consider  this  case  as  if  all 
the  clauses  of  the  general  Act  had  been  incorpo- 
rated into  the  private  Act,  except  any  of  them 
which  may  be  inoonsistent.    The  question,  there- 
fore  is,  whether  there  is  anything  in  sect.  14  of 
the  special  Act  inconsistent  with  the  provisions  of 
sect.  34  of  the  Lands  Clauses  Consolidation  Act. 
Now,  if  all  the  clauses  of  the  Lands  Clauses  Con- 
solidation Act  had  been  enacted  in  this  private 
Act,  there  would  have  been  several  arbitratiouB 
which  might  have  been  applicable  under  different 
states  of  circumstances.    There  would  have  been 
the  arbitrations  as  to  lands  purchased  or  taken, 
or  lands  injuriously  affected  under  sect.  68,  else- 
where than  in  those  two  streets;  and  sect.   34 
would  apply  to  both  kinds  of  arbitration.    But 
sect.  14  of  the  private  Act  makes  express  pi^vi- 
sion  for  the  case  of  these  two  streets.    If  tliere 
had  not  been  that  14th  section,  there  are  two  kinds 
of  arbitration  which  would  have  been  applicable 
under  the  Lands  Clauses  Consolidation  Act— an 
arbitration  in  respect    to  lands  purchased   and 
taken,  or  one  in   respect   to    lands    injuriously 
affected  under  sect.  68.      And   with  re8p>eot  to 
those  arbitrations  there  would  have   been    two 
arbitrators  appointed,  in  the  usual  way,  to  assess 
compensation  or  value,  or  there  would  have  been 
an  assessment    before   justices  under   sect.    22. 
But  by  sect.  14  of  the  private  Act  an  alteration 
is  made  with  respect  to  the  arbitration  as  to  the 
lowering  of  these  two  streets  by  the  railway  com- 
pany.   It  is  an  alteration  as  to  who  is  to  be  the  arbi- 
trator, and,  so  far  as  respects  the  tribunal  provided, 
it  is  inconsistent  with  the  arbitration  clauses  in 
the  general  Act.     It  must  be  taken,  therefore, 
that  sect.  14  expressly  varies  the  Lands  Clauses 
Consolidation  Act,  but  only  with  regard  to  the 
kind  of  arbitration  to  be  had  recourse  to.    But 
this  is  still  an  arbitration — it  is  not  a  proceeding 
before  justices,  but  before  an  arbitrator ;  and,  in 
m^  opinion,  the  provisions  of   the  general  Act 
with  respect  to  arbitration  apply.    Then  we  come 
to  sect.  34  of  the  Lands  Clauses  Consolidation  Act 
1845.    If  sect.  14  had  not  been  passed,  and  you 
had  recourse  to  the  incorporated  clauses  of  the 
general   Act,   yon  wonld    have    an    arbitration 
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proper  for  taking  bonses,  and  also  in  respect  to 
injnriea  done  to  persons  nnder  sect.  68,  and  this 
special  kind  of  arbitration  for  injuries  done  to  tbese 
two  streets  is  of  two  kinds.  Looking  at  sect.  34,  if 
yon  may  read  tbe  provisions  of  the  £ands  Clauses 
Consolidation  Act  into  any  part  of  tbe  private 
Act,  yon  may,  I  think,  put  it  in  either  before  or 
after  sect.  14.  Bat  I  do  not  like  to  decide  upon 
the  mere  location  of  the  sections.  I  think  sect. 
34  applies  to  any  arbitration  nnder  a  statute  which 
provides  for  an  arbitration,  and  to  which  the  pro- 
visions  of  the  general  Act  are  to  apply  unless 
inconsistent.  If  so,  it  would  apply  to  tnis  private 
Act  and  the  arbitration  held  under  it.  lliere  is 
nothing  inconsistent,  in  my  view,  in  saying  that 
sect.  34  of  the  general  Act  is  applicable  to  arbitra- 
tions nnder  sect.  14  of  the  private  Act.  There  is 
no  express  exception  in  the  private  Act  of  sect. 
34 ;  no  negative  exception,  and  nothing  in  sect.  14 
inconsistent  with  the  provisions  of  sect.  34 ;  and  I 
am  of  opinion  (admitting  the  authority  of  lUg.  y. 
The  Lord  Mayor  of  London)  that  the  plain- 
tiff is  entitled  to  her  costs.  But  then  the  ques- 
tion arises,  whether  this  action  has  not  been 
brought  too  soon.  That  depends  upon  whether  it  is 
a  condition  precedent  to  the  rignt  to  bring  the 
action  that  tne  costs  should  be  settled  and  ascer- 
tuned.    It  is  necessary,  in  order  to  solve  this 

taestion,  to  proceed  by  stops.    !Now  I  take  tbe 
octrine  laid  down  in    Houldswotih   v.    WiUon 
to  be  contained  in  the  judgment  of  Erie,  C.J. 
A  contrast  is  drawn  between  a  judicial  decision 
and  a  mere  ministorial  function  to  be  eicercised 
after  that  jodidal  decision.    The  ministerial  func- 
tion is  not  exerdsed  by  the  master  as  an  officer  of 
the  court,   but  as  an  officer  appointed  by  the 
arbitrator  to  ascertain  costs.    The  foundation  of 
the  judgment  is,  that  where  the  award  decides  the 
question  in  dispute  between  the  parties,  and  the 
arbitrator  awards  costs,  the  award  is  a  judicial 
decision  so  far  as  respects  the  question  between 
the  parties,  but  the  ascertainment  of  the  aiBOunt 
of  costs  is  a  mere  ministerial  act  which  follows. 
Onfthis  view  the  court,  in  Houldsworth  v.  WUton, 
held  that  a  successful   party  might   bring    hie 
action  for  costs  before  they  were  actually  ascer- 
tained, because  there  had  been  a  judicial  declara- 
tion that  he  was  entitled  to  them.    His  right 
having  been  determined,  and  all  that  remained  to 
be  done  being  a  merely  ministerial  act,  he  could 
bring  his  action  at  once.    Apply  this  principle  to 
sect.  34  of  the  Lands  Clauses  Consolidation  Act. 
^ere  were  two  duties  laid  upon  the  arbitrator :  he 
had  to  determine  judicially  the  plaintiff's  right  to 
compensation,  and  nnder  sect.  14  of  the  private 
Act  ne  could,  in  my  opinion,  award  oompensation 
and  nothing  beyond.  And  then  tbe  LandiB  Clauses 
Consolidation  Act  steps  in  and   declares   as   a 
matter  of  law  that,  upon  the  arbitrator  having 
made  his  award  in  favour  of  the  claimant,  tbe 
latter  should  be  entitled  to  costs.   This,  therefore, 
is  not  a  judicial  bat  a  statutory  declaration  of  the 
right  to  costs ;  but,  as  long  as  the  statute  put  upon 
the  arbitrator  the  duty  of  ascertaining  what  amount 
of  costs  were  due,  he  had  two  functions  to  perform 
nnder  the  Lands  Clauses  Conaolidation  Act — the  one 
duty  judicial,  tbe  other  ministerial.      Under  the 
Act  of   1869  one  part  of  tbe  dnty  given  to  be 
exercised    ministerially    was    transferred    to    or 
shared  with  the  master  if  the  parties  so  chose,  and 
that  Act  seems  strong  to  show  that  the  court's  view 
in  HoiMsworih  v.  NeUon  is  the  one  the  Legislature 


intended.    If  the  Legislature  meant  the  sihitav 
tion  to  be  in  respect  of  two  matters,  the  qnMtiaa 
in  dispute  between  the  parties  and  the  amomit  aC 
costs,  I  doubt  if  they  would  have  made  two  tMr 
trators  instead  of  one.     It  is  quite  likely,  hov- 
ever,  that  they  would  transfer  the  questioii  of 
costs  to  an  officer  more  accustomed  to  deal  with 
them.    In  the  present  case  there  was  a  decinisn 
of    the    arbitrator,    and   upon    his    dedsioa  a 
statutory  right  to  costa.    Then  by  the  Act  of  1889 
there   is    a   ministerial    duty   to    ascertain  ths 
amount.    Applying  tiie  doctrine  of  HoMtuotA 
V.  WiUon,  it  is  an  anttiority  for  saying  that  a  ri^ 
of  action  then  accrues  in  respect  of  costs,  beevut 
all  that  remains  to  be  done  is  the  ministerial  dis- 
covery of  the  amount.    That  being  so,  the  aotioa 
may  be  brought  in  the  same  way  as  in  HouUU- 
worth  ▼.  WiUon.    The  judgment,  therefore,  oE  ths 
court  below  is  in  substance  affirmed ;  but  I  think  it 
is  impossible  to  say  that  the  declaration  of  the 
amount  of    costs  is  strictly  correct,    becaoae  I 
cannot    think,    when    there    are    two     distinat 
heads  of  claim,  and  the  claimant  wholly  fiiis  in 
respect  of  one  but  succeeds  as  to  the  other,  hs 
is  entitled  to  recover  costs  in  a  matter  as  to  wineh 
he  has  been  entirely  unsuccessful.      I  thereion 
think  that  the  order  of  Manisty,  3.  mast  be  sams- 
what  modified  so  ae  to  show  tjiat  the  oosta  ths 
claimant  is  entitled  to  are  ooste   in  respect  of 
which  she  has  succeeded ;  but  I  am  of  opinion  that, 
on  the  substantial  part  of  the  case,  the  judgoMat 
must  be  affirmed  with  costs. 

CoTTOH,  L.J. — I  am  of  the  same  opinion.   The 
first  question  is,  whether  the  Lands  Glauses  Coa- 
solidaDion  Act  applies  so  as  to  eive  the  plaintiCa 
right  to  coats.    Tbe  claim  is  in  respect  of  a  som 
stated  to  be  due  for  the  costs  of  an  arbitratioa 
under  sect.  14  of  the  private  Act.    That  Mctiga 
does  not  mention  costs,  and  it  is  clear  that,  oo^ 
not  having  been  given  under  the  ordinary  jorir 
diction  of  the  court,  the  person  who  clainu  ttum 
must  show  some  statutory  enactment  entitling 
him  to   recover    them.    Although    there   is  no 
special  provision  relating  to  costs  in  the  prints 
Act,     it    incorporates     the    provisions    of   tiM 
Lands  Glauses  Consolidation  Act,  and  then  an 
enactments  in  that  statute  which  will  entitle  tlis 
claimant  to  costs  if  they  apply  in  the  present  ease. 
Let  us  consider,  therefore,   whether   or  not  the 
provisions  of  the  Lands   CUuses    Consolidstiwi 
Act  do  apply  to  an  arbitration  sach  as  this,    ne 
incorporation    is    under   sect.  2  of  the  pcmts 
Act,  and  by  that  section  the  Lands  Clauaas  Caa- 
solidated  Act  1845  is  incorporated  with  the  pciaate 
Act  except  where  it  is   «cpressly  varied  by  tha 
private  Act.    The  Legislatare,   in  providing  ir 
the  incorporation  of  the  general  Act  with  apeoal 
Acts,  intended  to  make  one  body  and  one  statote 
of  the  general  Act  and  the  special  ones  to  wUeh 
it  is  applied — ^the  view  being  to  save  unneoeaiacy 
expense  and  inconvenience  by  inserting  into  tka 
special  Act  certain  necessary  clauses  which  va^ 
to  be  found  there.    But  in  the  present  case  the 
general  Act  is  to  be  incorporated  unless  expteflsly 
varied  by  the  special  one,  and  we  have  to  considar 
what  is  the  effect  of  that  limitation.    I  take  it  t» 
moan  this — that  where  you  find  provisiona  in  tha 
special  Act  relating  to  the  same  subject-matter  a* 
is  dealt  with  in  the  sections  of  the  g^eral  .AA 
then  no  incorporation  takes  place  if  the  pronaiaBS 
in  the  one  Act  are  inconsistent  with  those  in.  tha 
other.     Now  here  no  doubt  sect.  14  is  to  < 
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ineoDsistent  with  the  claases  relating  to 
tht  Mine  Bnbject-matter  of  the  general  Act.  It 
it  M  in  this  way :  a  opecial  kind  of  arbitrator  ia 
ajiptinted,  and  go  a  tribunal  being  provided  for 
Vf  awk  14  different  to  the  tribunal  the  general 
Aft  proTides,  the  general  Act  is  so  far  expressly 
nvied,  and  cannot  be  incorporated.  But  is  the 
Stth  section  of  the  general  Act  relating  to  costs 
•ipnssly  varied  ?  In  my  opinion  it  is  not.  All 
tHt  ean  be  said  isr  that,  as  regards  the  new  tri- 
baaai,  sect.  14  makes  no  prorision  as  to  the  coats 
of  aay  paerson  going  before  an  arbitrator  under 
tkM  section.  Bat  that  does  not  make  an  incon- 
SMlency  with  rospeot  to  sect.  34,  which  as  regards 
eortain  tribanals  does  give  costs.  It  may  be 
fciriy  argued  that  sect.  14  does  not  provide  for 
cats,  bManse  sect.  34  does  deal  with  that  qnes- 
tka.  Bat  the  question  is  not  settled  Inr  that 
aqpnoent.  We  must  see  whether  sect.  34  will, 
oatbe  fair  constrnotion  of  it,  apply  to  give  the 
daimant  coats  in  arbitrations  under  sect.  14. 
the  words  are  [His  Lordship  read  the  section]. 
What  is  the  meaning  of  these  words  "  any  such 
ariiitration  ?  "  It  is  perfectly  clear  to  my  mind 
tkat  it  mnatmeao  anyone  of  the  arbitrations  men- 
tioMdintheAct,  because  several  arbitrations  have 
bwB  already  mentioned.  If  "  any  such  arbitra- 
tioa"  means  "any  such  arbitration"  as  herein 
■oatioiied,  then,  if  the  provisions  of  the  Lands 
.Ckasui  Consolidation  Act,  including  sect.  34, 
mve  to  be  put  into  one  body,  including  sect.  14  of 
tte  special  Act,  "  any  snch  arbitration  "  wonld 
■«■  "  such  arbitration  "  as  is  mentioned  in  sect. 
14  And  that,  in  my  opinion,  is  the  proper  con- 
■liMlion  of  the  statute.  Through  inadvertence, 
wsbably,  these  words  "  any  such  arbitration " 
Mve  been  inserted  with  no  relative  after  them. 
Bsaliag  reasonably  and  fairly  with  the  special  Act, 
it  ia  not  one  relating  to  these  two  streets  only ; 
it  fives  power  to  the  railway  company  to  make 
tkeir  Une,  and  to  acquire  oerttun  property,  and  it 
givea  them  power  also  to  lower  these  streets,  and 
tabay  the  houses  in  them,  in  consequence  of  any 
dBBB  being  made  for  compensation  for  damage  to 
tkeir  honaes.  Now  the  Lands  Clauses  Consoli- 
dation Act  1846  contains  various  blocks  of  pro- 
viriraa  to  be,  applied  when  powers  like  these  are 
given  under  special  Acts,  and  when  the  two  Acts 
are  incorporated  we  should  have  to  read  in  with 
each  of  the  proviaiona  of  the  special  Aot  that 
Uoek  of  provisions  in  the  general  Aot  after  the 
aame  subject-matter  in  the  special  Act  to  which 
that  block  is  to  be  applied.  Thus  we  should  read 
in  the  bloek  of  provisions  from  sects.  6  to  8  of  the 
general  Act  after  the  provision  in  the  special  Act 
that  the  company  may  purchase  houses  in  these 
two  streets  if  they  think  fit,  and  we  should  also 
have  to  read  in  the  special  provision  in  respect 
Vt  how  the  amount  of  purchase  money  is  to  be 
anertained.  Then,  also,  sect.  68  applies  to  conse- 
^Mntial  injuries,  and  a  right  is  given  generally 
to  daim  compensation  ;  we  should  read  in  with 
tidit  the  proviso  in  the  special  Aot  as  to  how  com- 
pensation is  to  be  ascertained.  That  beins  so, 
there  being  nothing[  icoonsistent  with  sect.  34  in 
the  private  Act  with  regard  to  the  claim  to  be 
made  in  respect  of  these  two  streets,  I  think  the 
proper  construction  of  sect.  34  is  that  it  does  give 
the  plaintiff,  if  successful,  a  right  to  her  costs 
mder  an  arbitration  before  the  special  tribunal 
ODBStituted  by  sect.  14  of  the  special  Act. 
Then  the  farther   question  arises,  whether  the 


plaintiff  has  brought  this  action  too  early.  On 
this  part  of  the  case  I  start  with  the  fact  that  there 
has  been  a  statutory  declaration  that  the  claimant 
is  entitled  to  the  costs  of  and  relating  to  the  arbi- 
tration. The  arbitrator  under  the  Lands  Clauses 
Consolidation  Act  1845  had  not  to  determine  in 
the  [tarticular  case  whether  the  plaintiff  should  or 
should  not  have  his  costs,  bat  only  to  say  what 
amount  of  costs  he  was  entitled  to ;  and  now  under 
the  Act  of  1869  the  settlement  is  to  be  made  by 
the  master  if  required.  I  do  not  propose  to  go 
into  the  question  of  whether  or  not  the  caries  have 
been  decided  rightly  or  wrongly.  They  have  at 
any  rate  been  law  for  a  long  time,  and  they  shew 
that  the  master,  in  taxing  the  costs  of  the  arbitra- 
tion, is  not  acting  as  an  ofiScer  o(  the  court,  and 
his  taxation  is  therefore  not  subject  to  the  court's 
revision.  But  he  only  decides  the  question  of 
costs ;  he  has  no  discretion  to  refuse  costs  alto- 
gether. He  cannot  decide  that  the  successful 
party  has  no  right  to  his  costs  properly  incurred, 
though  he  might  disallow  all  the  costs  if  impro- 
perly incurred.  Therefore  any  technical  difficulty 
which  might  exist  before  the  Judicature  Acts  as 
to  the  form  of  decree  is  now  removed.  There  is  a 
statutory  liability  on  the  defendant's  part  to  pay 
costs,  and  judgment  may  be  given  for  the  plaintiff 
subject  to  a  reference  to  the  arbitrator  to  ascer- 
tain the  amount.  I  therefore  think  the  judgment 
was  right.  Probably  through  inadvertence  the 
award  as  to  costs  has  gone  too  far.  I  agree  that 
the  costs  should  be  cut  down  in  respect  to  the 
separate  arbitration  as  to  which  the  claimant 
failed. 

Thesigeb,  L.J. — The  question  we  have  first  to 
decide  is,  whether  the  plaintiff,  who  has  obtained 
compensation  under  sect.  14,  is  entitled  to  her 
costs  at  all.  Before  considering  that  section  it 
may  be  not  unimportant  to  consider  generally  the 
position  of  the  parties  to  this  arbitration.  The 
railway  company's  Act  deal 3  with  two  matters; 
it  enables  them  to  take  lands  for  the  purpose  of 
their  undertaking,  aod  also  to  affect  other  lands  by 
this  operation,  and  in  respect  of  both  these  cases 
the  parties  whose  lands  are  taken  or  affected  are 
clearly  generally  entitled  to  compensation,  because 
sect.  3  of  the  company's  Act  incorporates  the 
Lands  Clauses  Consolidation  Act  1845,  and  ample 
machinery  is  provided  by  that  Act  for  assessing 
compensation  in  respect  of  similar  injuries  OE 
both  kinds.  Now,  the  Lands  Clauses  Consolida- 
tion Act  enables  compensation  to  be  claimed  by 
different  modes  of  procedure.  In  cases  of  in- 
juriously affecting  lands  under  sect.  68,  and  lands 
taken  and  purchased,  and  consequential  damage 
caused  to  persons  whose  lands  are  purchased,  the 
machinery  provided  is  threefold.  If  the  claim  is 
under  502.  it  must  be  enforced  before  justices.  If 
over  502.  there  are  two  methods  of  enforcing  it ; 
the  claimant  may  have  his  case  submitted  to  a 
jury,  or  he  may  go  to  arbitration ;  and  that  again 
divides  itself  into  two  courbes,  arbitration  before 
a  single  arbitrator,  or  before  two  arbitrators  and 
an  umpire  to  be  appointed  in  case  of  difference. 
That  being  the  position  of  the  parties  under 
the  general  Axit,  there  arises  an  ck  priori 
presumption  in  fovour  of  persons  injured 
oy  railway  operations  being  entitled  generally  to 
compensation,  and  one  would  therefore  expect 
very  clear  words  in  the  private  Act  if  it  was 
intended  to  take  away  tne  right  to  compen- 
sation, or  the  costs  which  would  follow.    Let  us 
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see,  in  the  first  place,  what  is  the  ohwaoter  of  the 
epecial  provision  b  ezpreaaed  in  seot.  14  The 
partiea  mentioned  in  that  Bection  are  the  pereons 
in  two  separate  Btreeta  who  have  suffered  through 
the  railway  company  having  lowered  the  streets. 
Stopping  there  for  a  moment,  it  is  clear  to  my 
mind  that,  althongh  tiie  Legislature  has  specially 
mentioned  this  particular  class  of  injury  in 
sect.  14,  it  is  also  included  in  sect  68  dt  the  lAnds 
Glauses  Consolidation  Act  1845.  The  very  point 
has  been  decided  in  principle  by  Maecainy  y. 
Metropolitan  Board  of  Work»  (28  L.  T.  Bep.  N.  S. 
417;  L  Bep.  8  C.  P.  191;  42  L.  J.  81,  C.  P.),  be- 
cause that  case  decided  that,  where  there  was  an 
interference  with  the  plaintiffs'  right  of  way  which 
affected  a  particular  house  so  as  to  lessen  its 
value,  the  full  -rolue  of  the  house  was  properly 
claimed  for  compensation.  That  being  admitted 
on  the  part  of  the  defendants,  they  base  an  argu- 
ment on  the  fact  that  the  injury  claimed  for  here 
is  within  the  class  of  injuries  dealt  with  by 
sect.  68,  and  yet  is  specially  dealt  with  by  sect.  14, 
showing,  they  say,  tnat  the  Legislature  intended 
to  make  a  difference  in  respect  to  the  particular 
property  dealt  with  by  sect.  14.  That  is  true,  but 
tme  only  so  far  as  that  sect.  14  indicates  one 
matter  in  which  a  difference  is  to  exist,  and  there 
is  no  reason  for  supposing  that  the  difference  is 
to  extend  beyond  that  matter.  By  sect.  14  the 
plaintiff,  instead  of  being  able  to  choose  an 
arbitrator,  or  go  before  a  jury,  is  confined 
to  the  special  tribunal  appointed  by  sect.  14, 
that  is  to  say,  as  regaj^s  that  particular 
class  of  injury  the  Legislature  has  constituted  a 
special  tribimal  consisting  of  an  arbitrator 
ai>pointed  by  the  Board  of  Trade,  who  is  to  deal 
with  all  cases  of  injury  in  respect  to  the  two  main 
streets.  But  it  cannot  therefore  be  reasoned, 
d  priori  or  otherwise,  that  the  Le^slatnre  intended 
to  take  away  costs  from  the  claimants  who  went 
before  that  special  tribunal.  It  is  said  that  this 
was  a  small  and  unimportant  class  of  property, 
and  a  difference  was  therefore  intended  to  be 
made  in  respect  of  it.  It  may  be  so,  but  that  only 
shows  that  a  tribunal  was  fixed  which  might 
possibly  deal  with  claims  in  an  expeditious  and 
inexpensive  manner,  and  it  by  no  means  follows 
that  the  claimants  were  not  to  be  entitled  to  costs. 
One  view  shows  the  great  injustice  which  would 
resnlt  if  the  defendants'  contention  is  right, 
because  under  the  latter  part  of  sect.  14  another 
power  is  given  to  the  company  of  taking  pro- 
pertv  altogether,  and  it  would  follow  that  wnile 
parties  generally,  whether  their  property  taken 
was  either  large  or  small,  would  be  entitled  to 
costs,  tihe  persons  in  these  two  particular  streets 
wonld  not.  Then  it  is  said  tnat  the  right  to 
costs  is  excluded  by  something  in  sect  14  in- 
consistent with  the  provisions  as  to  costs  of  the 
general  Act.  I  can  find  nothing.  The  defen- 
OBBts  contend  that  the  effect  of  making  this 
special  fixed  tribunal  in  sect.  14  is  to  do  away 
with  the  whole  of  the  provisions  relating  to 
arbitrations  between  sects.  25  and  27  in 
the  lands  Clauses  Consolidation  Act  1845. 
The  answer  is  manifest,  that  without  many 
of  these  sections  t^e  arbitration  conld  not  be 
carried  on  at  all.  It  could  not  withoat  sect  29, 
which  provides  for  the  appointment  o{  a  new 
arbitrator  in  the  case  of  the  death  of  the  one 
first  appointed ;  or  withoat  sect  82,  which  enables 
the  arbitrator  to  order  production  of  doonments ; 


and  finally,  how  conld  the  award  be  enf oroed  nnleu 
sects.  35  and  86  are  incorporated  in  thespeciil 
Act  P   If  that  be  so,  what  possible  ground  is  there 
for  contending  that  there  is  any  greater  inooniit- 
tency  in  excluding  sect.  34  than  inezclndiDs  the 
other  sections  P    Sect.  34  commences  with  rehtiTe 
terms  which  are  stated,  and  proceeds  with  tarms 
the  relatives  to  which  are  to  be  found  in  the 
Lands  CUuses    Consolidation  Act    If  all  these 
sections  in  the  Lands  Clauses  Consolidation  Acts 
relating  to  arbitration  are  to  be  read  in  with  aect 
14,  there  is  no  difiionlty  either  in  form  or  sabsttnoe 
in  holding  that  sect.  34  may  be  read  in  after  aed 
14  of  the  special  Act.    The  substance  oE  the  whole 
matter   is,  that  the   Legislature  thought  fit  to 
deal  with  a  particular  kind  of  claim  in  reaped  d 
these  two  streets  in  a  particular  way,  using  plsin 
and  particular  language,  which  is  not  to  be  foond 
in  sect.  68,  and  so  Car  aohange  is  made  by  mikiiig 
a  final  tribunal,  namely,  the  arbitrator  nominated 
in  the  Act    Apply  sect.  25  and  the  matter  is  plain. 
I  therefore  think  there  is  a  clear  right  on  the 
plaintiff's  part  to  recover  costs.     If  so,  has  the 

flaintiff  been  premature  in  bringing  her  action? 
have  had  more  doubt  on  this  point  If  the 
matter  had  arisen  before  the  Judicature  Acts,  I  do 
not  see  how  an  action  could  have  been  tvonght 
for  costs  when  no  costs  had  been  ascertained. 
Apart  from  the  authority  oiHovJdgworth  v.  Vfibm 
I  certainly  do  not  see  how  it  could  be  done,  becanse 
the  plaintiff  had  a  remedy — a  mandatMU  could  be 
got  to  compel  the  master  to  tax  the  ooets.  But  on 
the  other  hand  it  seems  manifestly  a  most  reason- 
able thing  that,  where  a  defendant  may  act  be 
liable  to  costs  at  all,  there  should  be  a  method  of 
determining  the  question  of  right  before  the 
mere  form  of  ascertaining  the  amount  is  gone 
through.  Unless  I  can  see  very  clearly  that  tluii 
course  cannot  bo  taken,  I  thiiuc  it  ought  to  be 
taken.  Houldtuorth  ▼.  Wilton  lays  down  a 
principle  which  governs  this  case,  and  I  am  pre- 
pared to  hold  that  there  was  a  right  on  the_  plain- 
tiff's  part  to  have  her  costs,  and  to  bring  an 
action  for  them,  subject  to  the  ministerial  act  of 
having  them  taxed.  That  being  so,  subject  to 
the  modification  which  has  been  suggested  by  the 
Lords  Justices,  I  think  this  judgment  was  right, 
and  should  be  afSrmed. 

Judgment  (^frmed. 

Solicitor  for  the  plaintiff,  Thoma*  Noton. 
Solicitors  for  the  defendants,  Bamter  and  Co. 


HIGH   COURT  OF  JUSTICE. 

OHANCEEY  DIVISION. 
8aiurd0y,  IfarcA  29. 

(Before  Fby,  J.) 
WXXKK  «.  DODDS.  (a) 
Praatieo^Qeneral  liberty  to  amend — Getter  cf  a 
d^endaal^e  intereit — Name    of    defendant  Ml 
tpedfied  ttrwsk  out — Revivor — Oo^ — S«Im  «/ 
Court  1875,  Order  XVL,  rr.  13, 14. 
Where  an  order  is  made,  giving  leave  to  drOee  OMt 
the  name  of  one  defendant,  and  also  ^eaerat 
libetiy  to  amend,  the  plaint^  it  not  enMIad  to 
ttrike  out  the  name  of  another  d^endant,  ihoufk 
that  d^endantt  intarett  in  the  action  hat  eeattd. 
A  dffendant  tohote  interett  in  the  tulbjeet^matUir  <^ 

(•)  Baportod  by  W.  C.  Biss,  Bag..  BatTiatar  rt  law. 
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tt«  «»^io»  ha*  eeaaed,  bwt  whose  eo$t»  have  not 
heenprmnoudy  tamed,  eaimot  obtain  payatanf  of 
kU  writ. 

Taia  action  was  oommenoed  in  April  1876,  to 
adminiater  a  tmat  estate.  The  statement  of  claim 
asked  that  two  o!  Ute  defenduita,  Thomas 
Yaaghan  and  Joseph  Dodds,  who  were  the 
tmateea,  might  be  ordered  to  pay  into  conrt  forth- 
with the  sum  of  10,0002.  (being  the  fourth  part  of 
a  certain  leg^y  of  40,0002.),  and  that  the  same 
might  be  duly  invested  and  secured  for  the  benefit 
of  Uie  plaintiffs  and  all  the  other  persons  interested 
therein,  and  that  the  trusts  of  the  one  foarth  part 
might  be  administered  under  the  direction  of  the 
comt.  It  also  aaked  that  other  trustees  might  be 
appointed  in  place  of  Yanghan  and  Dodds. 
Another  of  the  defendants,  T.  L.  Elwon,  had  an 
interest  in  the  income  of  the  40,0002.  until  he  should 
assign,  charge,  or  otherwise  dupose  of  the  income, 
or  any  part  thereof,  by  way  of  anticipation,  or 
should  do  or  Buffer  some  act  or  thing  whereby 
the  same  would,  bat  for  this  provision,  become 
invested  in  some  other  person  or  persons. 

In  Sept.  1876  Elwon  filed  a  liquidation  petition, 
and  a  trustee  of  bis  property  was  appointed.  On 
the  11th  July  1876  the  plaintiffs  took  out  a 
snmiDODS,  upon  which  an  order  was  made  on  the 
20th  Nov.  1876  giving  thorn  leave,  upon  the  pay- 
ment of  the  costs  of  the  application,  to  amend  the 
writ  and  statement  of  olaim  by  substituting  one 
of  the  defendants,  Mary  L.  Weyman,  as  a  plaintiff, 
in  tbe  place  of  the  original  plaintiffs,  and  by 
Striking  out  her  name  as  a  defendant,  and  "  other- 
wise as  the  plaintiffs  might  be  advised."  Elwon 
was  served  with  notice  of  this  application,  and  his 
ooats  were  afterwards  taxed  and  paid,  and  nothing 
was  said  about  atriking  his  name  out  as  a  defen- 
dant. After  this  order  was  made,  Elwon'a  solicitor 
received  no  further  notice  of  any  proceedings  in 
the  action,  but  in  Jan.  1877  he  discovered  that  on 
the  2nd  Deo.  1876,  the  writ  and  statement  of  claim 
had  been  amended  as  mentioned  in  the  order,  and 
also  that  Elwon's  name  had  been  struck  out  as  a 
defendant.  No  notice  of  tiiis  had  been  given  to 
Elwon,  and  no  provision  had  been  made  for  his 
ooata  c^  the  action. 

Elwca's  solicitor  then  claimed  hia  coats  of  the 
action,  and  afterwards,  on  the  4th  July  1878,  took 
cat  a  summons  in  the  ohambera  of  Malina,  V.C. 
asking  that  Elwon'a  costs  in  the  action  might  be 
paid  oat  of  the  fund  in  court,  or  by  the  next  friend 
of  the  plaintiff. 

The  Iieariog  of  this  summons  was  adjourned 
into  coort,  and  in  consequence  of  theiUiieaa  of  the 
Yioe-ChanoftUor  the  action  was  tranaferred  to 
Pry,  J.,  and  the  anmmona  now  came  on  for 
bearing. 

Biggint,  Q.O.  and  Oreed  in  support  of  the 
snmmana.— The  order  of  the  20th  Nov.  1876  gave 
tbe  plaiatiff'a  leave  specially  to  strike  oat  the 
name  of  Maty  Weyman  as  a  defendant,  and  put  it 
in  as  a  plaintiff.  The  words,  "or  oUierwise,  as 
thev  may  be  advised,"  do  not  justify  them 
striking  oat  Elwon's  name.  The  name  of  a  defen- 
dant cannot  be  strnck  ont  without  a  special  order 
fisr  the  purpose:  (Order  XYL,  rr.  13  and  14.) 
Elwon  is  entitled  to  his  costs : 

Blaebmon  r.  Smith,  1   H.  A  O.  80;   1  Daoiell's 
C!haiiaei7  Fraotioe  (Sth  edit.)  711. 

Qtaue,  Q.O.  and  Bomer  for  the  plaintiff. — ^In 
coouequence  of  Elwon  having  filed  a  liquidation 


petition,  his  interest  in  the  action  oeased.  [Fst, 
J. — But,  if  hia  interest  did  determine,  had  you  a 
right  to  strike  his  name  out  without  paying  his 
costs  P]  The  general  liberty  to  amend  did  not 
authorise  Elwon's  name  being  struck  out,  but 
still  he  is  not  entitled  to  his  costs.  Under  the  old 
practice  if  any  interest  had  survived  to  the 
trustee  in  the  liquidation,  the  suit  moat  have  been 
revived  against  him,  or  thu  bill  would  have  been 
diamiased  with  costs : 

BUuskmon  r.  Bmith,  1  M.  ft  Q.  80  ; 

1  Daniell'a  Chancery  Praotioe,  5th  edit.,  145. 

But  if  the  suit  was  revived  against  the  trustee  the 

Sraotice  was  to  treat  the  bankrupt  as  dead.  If 
llwon's  name  had  been  retained  be  would  have 
been  treated  as  no  longer  a  party  to  the  action  as 
he  had  no  interest  in  it : 

Bobertmm  r.  Sovihgate,  5  Ha.  223. 
Neither  Elwon  or  the  trustee  would  have  obtained 
any  costs  of  the  action  unless  an  order  for  revivor 
had  been  made,  and  aa  Elwon  had  no  farther 
interest  in  the  property  it  would  simply  have  been 
a  revivor  for  costs.  It  is  contrary  to  the  settled 
practice  to  revive  merely  for  costs  when  no  order 
has  been  made  for  their  payment. 

Higgins,  Q.C.,  in  reply. — The  plaintiff  have  done 
what  they  were  not  authorised  to  do  by  the  order 
and  the  defendant  is  therefore  entitled  to  hia 
ooatB. 

Fbt,  J.,  stated  the  nature  of  the  summons  of 
the  11th  July  1876,  and  the  effect  of  the  order  of 
the  20th  Nov.  1876,  and  continued :— The  plaintifib 
amended  the  writ  and  statement  of  claim  not  only 
by  making  the  alteration  which  was  apecifically 
indicated  m  that  order,  but  also  by  stnking  out 
the  name  of  the  defendant  Elwon.  It  appears  to 
me  that  the  order  did  not  j  as  tify  this  proceeding,  I 
think  it  is  clear  that  when  an  application  is  made 
for  leave  to  alter  a  writ  and  statement  of  claim  by 
striking  out  the  names  of  some  of  the  parties,  the 
order  giving  that  leave  cannot  justify  the  striking 
oat  of  the  name  of  some  other  party  without  pro- 
viding for  his  coats  of  the  action.  So  to  hold 
woald  be  to  construe  the  order  with  a  laxity  of 
which  its  terms  do  not  admit.  If  the  matter 
stood  there,  I  should  think  the  present  applicant 
was  right  in  saying  that  the  plaintiff  has  pro- 
ceeded in  a  wrong  way.  But  it  does  not  follow 
that  in  the  present  case  I  can  order  the  plaintiff 
to  pay  all  toe  defendant  Elwon's  ooats  of  the 
action.  The  filing  of  his  liqaidation  petition 
operated  as  a  voluntary  alienatioo  and  put  an  end 
to  his  estate  in  the  trust  fund.  If  the  action  had 
been  broaght  for  the  adjustment  of  the  income 
of  the  fund  daring  his  estate,  he  would  have  had 
a  continuing  interest  notwithstanding  the  liquida- 
tion petition.  But  the  action  was  Drought  only 
to  seoore  the  capital  of  the  fund,  and  does  not 
deal  with  the  income  at  all,  and  therefore  the  de- 
fendant Elwon'a  interest  entirely  eeaaed  in  Sept. 
1876.  It  is  not  neoeaaary  that  I  should  determine 
what  waa  the  proper  courae  for  the  plaintiff  to 
take.  They  would  have  been  right  in  taking  one 
or  other  of  thoae  two  coursea;  in  obtaining  on 
order  to  strike  out  Elwon'a  name  aa  a  defendant, 
or  in  retaining  him  and  not  aerving  him  with  any 
farther  prooeedinga  in  the  action.  But  his  in- 
tereat  having  ceased,  no  one  could  be  entitled  to 
recover  hia  coata  unless  some  order  of  revivor  was 
made,  and  no  auch  order  could  be  made,  as  his 
right  to  coats  waa  only  an  inchoate  and  contingent 
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right.  If  the  plaintiffs  had  fullowed  the  proper 
eoarse,  Elwon  would  not  have  obtained  any  costs 
of  the  action,  and  I  cannot  make  the  plaintifCs  pay 
costs  merely  because  a  wrong  coarse  has  been 
taken.  I  mast  therefore  refuse  the  sammone,  bat 
without  costs. 

Solicitor  for  Elnon,  Oliver  Biehards. 

Solioitora  for  the  plaintiffs,  Walker,  Martineaa, 
and  Co.  

Thwr$day,  AprU  3. 

(Before  Fkt,  J.) 

Be  Thames  Steam  Febrt  Compauy.  (a) 

Praelice — Company — Windittg-up — Aetion  againtt 
liqHidaior~Tramfer— Order  LI.,  r.  2a. 

An  aetion  ioat  commenced  in  the  Evehtqtier  Bivi- 
$ion  against  the  liquidator  of  a  company  which 
was  being  wound-up  in  the  Chancery  Division, 
claiming  damages  for  injuries  sustained  through 
the  negligence  of  the  company.  A  motion  by 
the  liquidator  to  transfer  the  action  from  Uie  Ex- 
chequer Division  to  the  Chancery  Division  was 
refused  on  the  plaintiff  undertaking  to  amend  his 
writ  by  suing  the  liquidator  personally;  the 
plaintiff's  right  to  prove  against  the  company 
in  the  winding-up  not  to  be  prejudiced  thereby. 

Jx  July  1878  Mr.  Waddell  was  appointed  liqnida- 
tor  of  the  Thames  Steam  Ferry  Company  which 
was  being  wound-up  in  this  branch  of  the  court, 
and  as  such  continued  to  carry  on  the  business  of 
tile  company. 

In  March  1879  he  was  served  with  a  writ  in  an 
action  of  Baine  v.  Waddell  brought  in  the  Ex- 
chequer Division.  The  writ  claimed  "  damages 
for  injuries  sustained  by  the  plaintiff  through 
the  negligence  of  the  Thames  Steam  Ferry 
Company." 

Bomer  for  the  lianidator. — I  now  move,  under 
Order  LI.,  r.  2  a,  that  the  action  may  be  trans- 
ferred from  the  Exchequer  Division  to  this 
division.  The  plaintiff  ought  to  prove  for  the 
damages  in  the  winding-up  of  the  company. 
After  the  transfer  I  shall  be  able  to  apply  to  this 
court  to  stay  proceedings  in  the  action,  and  though 
I  could  now  apply  to  the  Exdiequer  Division  to 
do  so,  this  motion  is  according  to  the  ordinary 
practice. 

J.  L.  WaMon  for  the  plaintiff  in  the  action. — A 
qnestion  arises  in  the  action  as  to  whether  Mr. 
waddell  is  not  personally  liable,  therefore  the 
action  ought  not  to  be  transferred.  [Frt,  J. — 
The  claim  is  for  damages  from  the  negligence  of 
the  company.  Will  the  plaintiff  amend  by  striking 
oat  the  company,  and  substitatia^  Mr.  Waddell  P] 
I  would  prefer  to  amend  by  claiming  against  both 
Mr.  Waddell  and  the  company,  but  I  will  amend 
in  the  manner  suggested  by  the  court,  provided 
niy  rights  in  the  winding-up  are  not  prejudiced. 

Vkz,  J.  said  that,  on  the  plaintiff  undertaking 
to  apply  for  leave  to  amend  the  writ  by  suing 
Mr.  Waddell  personally,  and  not  as  liquidator,  he 
would  not  make  the  order  for  transfer,  and  the 
plaintiff  would  still  be  at  liberty  to  prove  againat 
the  company  in  the  winding-up. 

Solicitors  for  the  liquidator,  Linhlater  and  Co. 

Solicitor  for  the  plaintiff,  W.  &.  Preston. 
(oj  Beported  by  W.  C.  Biss,  Ssq.,  Barristet-at-Law. 


Saturday,  May  3. 

(Before  Frt,  J.) 

Be  Pilcher  (deceased) ;  Pilchkr  v.  Hnnis.  [a) 

Practice — Aetion  for  (he  reeowry  of  land — Joinder 
with  other  causes  of  aetion — Service  of  writ— 
Bules  of  Cowrt  1875— Order  XVII.,  r.  2. 

The  necessary  leave  to  join  a  cause  of  action  with 
an  aetion  for  the  recovery  of  land  under  Order 
XVII.,  r.  2,  must  be  obtained  before  the  writ  is 
served. 

AvjoTraNED  smiuoNs. 

This  was  an  application  for  leave  to  join  an 
action  for  the  administration  of  the  trusts  of  a 
will  with  an  action  for  the  recovery  of  land. 

The  indorsement  on  the  writ  claimed  the  ad- 
ministration of  the  trusts  of  the  will  of  the  late 
Thomas  Pilcher,  deceased;  an  aoconnt  from  the 
defendants  William  Severn  Smith,  William  Blot- 
cher,  and  Bobert  Thomson,  of  the  rents  and 
profits  of  certain  messuages  and  tenements  de- 
vised by  the  testator's  will,  and  of  which  they 
had  been  and  still  continued  in  possession,  and 
also  possession  and  sale  of  these  messuages  and 
tenements. 

This  writ  was  served  on  these  defendants,  and 
the  plaintiffs  then  took  out  this  summons  for  leave 
to  "  continne  the  action  in  the  present  form." 

Otwcdd  for  the  plaintiff.  —  I  apply  for  leave 
under  Order  XYIL,  r.  2,  to  join  an  action  for  the 
recovery  of  land  with  an  administration  action. 
In  order  that  the  trusts  of  the  will  may  be  carried 
oat  it  is  necessary  for  the  plaintiffs  to  have  posses- 
sion of  the  houses  which  are  devised  on  certain 
trusts  by  the  will. 

SiaUard,  for  the  defendants,  objeotod  that  the 
writ  had  already  been  served  in  that  form  befors 
the  leave  of  the  court  had  be«n  obtained. 

Oiwald. — The  court  has  g^ven  leave  in  like  cases : 

WfMstone  y.  Dtwis,  33  li.  T.  Bep.  K.  S.  501 ;  h.  Bep. 
-    lCh.DiT.9»: 
Cook  T.  Enekmarch,  L.  Bep.  2  Ch.  Div.  111. 

[Frt,  J. — In  those  cases  the  writ  had  not  been 
served.]  If  the  leave  is  given  now  the  defendant 
cannot  be  prejudiced,  aa  the  statement  of  daim 
has  not  been  delivered,  and  unless  it  is  given 
the  action  will  be  neeless,  aa  the  two  causes  of 
action  are  so  intimately  connected.  If  this  appli- 
cation is  too  late,  the  court  has  power  to  enlwge 
the  time  nnder  Order  LTII.,  r  6. 

Frt,  J. — ^In  this  case  the  plaintiffs  have,  by  the 
indorsement  on  the  writ,  asked  for  the  adminis- 
tration of  the  trusts  of  a  wUl,  and  for  the  posses- 
sion and  sale  of  certain  land,  and  they  now  apply 
under  Order  XVII.,  r.  2,  for  leave  to  do  what 
they  have  already  done.  The  objection  has  been 
raised  on  the  part  of  the  defendants,  that  the 
time  to  apply  for  the  leave  of  the  court  has 
expired,  and  that  the  leave  oaght  to  have  been 
obtained  before  the  writ  was  served.    The  rule 

Erovides  that  "  No  cause  of  action  shall,  unless 
y  leave  of  the  court  or  a  judge,  be  joined  with  an 
action  for  the  recovery  of  land,"  except  in  certain 
cases.  In  this  case  the  plaintiffs  have  already 
joined  the  two  causes  of  action,  and  now  ask  the 
leave  of  the  court  to  do  so.  I  am  informed  by  the 
registrar  that  it  is  the  practice  in  the  Beoord  and 
Writ  Clerks'  OfiBce  to  require  evidence  that  the 
leave  of  the  court  has  been  obtained  before  the 
writ  is  allowed  to  issue.    The  present  application 

(o)  Bqnrttd  hj  W.  C.  Bisa,  Esq.,  BaaistaMttJ«w. 
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is  therefore  qaite  irregalar.  It  is  said  that  ande  r 
Order  LYII.,  r.  6, 1  now  have  power  to  enlarg  e 
the  time  and  to  give  the  neoeasary  leave ;  bat  th  is 
does  not  appear  to  me  to  be  a  Bimole  question  o  f 
enlar^fing  time,  and  I  do  not  think  that  rale  applie  b 
to  thia  oaae.  If  I  tboaght  it  did  apply,  I  shoal  d 
not  ^e  the  leave  asked,  as  it  is  important  tha  t 
there  should  be  uniforouty  in  the  practice  of  th  e 
ooart. 
I  therefore  dismim  the  sammons  with  oosta. 

SoUdtofB  for  the  plaintiCs,  E.  Kimbbr. 

Soiioitors  for  the  defendants,  Ihmeain,  Warren, 
and  Qwrtiner. 

QUEEN'S  BENCH  DIVISION. 

Monday,  March  8. 

(Before  Cockbu&n,  C.J.  and  Manistt,  J.) 

DjsnxA  V.  Fxus  akd  Co.  (a) 

Foreign  aetioH — Examination  oftcilness — Admitsi- 
hilUy  of  evidence — Examiner's  dieeretion — 19  4r20 
Viet.  0. 113. 

f  y  19  4*  20  Viet,  c,  113,  an  eauiminaiion  upon  oath 
ofamttiets  in  a  foreign  aeiion  may  he  ordered, 
and  a  judge  may  give  all  such  directions  <m  to 
mattert  connected  thereuriih  as  may  appear 
reasonable  and  just;  and  the  order  may  be 
enforced  in  like  manner  as  an  order  of  the  same 
hind  in  an  Eitglish  action. 

Held,  ihat  the  person  directed  to  take  such  examina- 
tion ought  not  to  limit  the  questions  by  the  rules 
as  to  admissibility  of  evidence  in  this  country ; 
hut  he  may  exercise  his  discretion  in  allowing 
cross-examnnaiion  of  friendly  witnesses,  or  ques- 
tions which  are  totally  irrelevant  or  useful  only 
for  iUegitiTMte  purposes. 

This,  was  an  action  brought  in  the  Greek  Civil 
Goorts  at  Patras,  in  which  the  plaintiff,  who  was 
a  merchant  at  Patras,  songht  to  recover  from  the 
defendants,  who  were  also  merchants  at  Patras,  an 
indemnitjr  to  the  amoont  of  upwards  of  17,0002. 
for  the  mjnry  which  he  alleged  was  done  to  the 
lepntation  and  oommercial  credit  of  the  plaintiff 
by  the  defendants'  designedly  and  wickedly 
spreading  verbally  and  by  letter  false  reports  and 
representations  concerning  the  plaintiff. 

The  Court  of  Appeal  at  Patras  had  directed  the 
plaintiff  to  prove  in  the  action  oertcdn  particular 
lasnes^  relating  to  the  false  reports  and  repre- 
Mntations,    uleged    in    the    statement    of    ^e 

Slaintiff's  ease.  There  was  also  pending  in  the 
lommon  Pleas  Division  of  the  High  Court  of 
Jostioe  an  action  brought  by  the  plaintiff  claiming 
5O,00OL  damages  against  a  firm  at  Manchester 
tradiDg  under  the  style  of  Schnnoh  Souclmy  and 
Co,  for  alleged  slanders  spoken  of  tha  mode  in 
irhidi  the  plaintiff  carried  on  his  business  in 
Greece.  The  plaintiff  bad  sought  to  make  the 
defendants  in  the  action  in  Greece  also  defeu- 
danta  in  the  said  acUon  in  the  Common  Pleas 
Division. 

An  order  for  the  examination  of  witnesses  in 
England  in  the  said  action  had  been  obtained  by 
the  plaintiff  under  the  provisions  of  19  &  20 
Yict.  c.  113,  and  on  the  13th  and  14th  Feb.  inst. 
an  examination  of  two  of  the  witnesses  produced 
by  the  plaintiff  was  bad  before  Master  Francis, 
one  of  the  masters  of  the  Queen's  Bench  Division, 
when    one   witness  was  examined  and  another 

(4  Sivortad  lijr  K.  W.  lIcK£U.u.  Esq.,  Ba>xiat«r«t-l4tw. 


partly  examined.  There  had  been  transmitted  by 
the  Greek  Civil  Courts,  together  with  a  resolatioa 
of  Iftie  civil  court  to  have  the  examination  of  the 
witnesses  taken  here,  an  official  copy  of  the  theme 
or  statement  which  was  directed  to  be  proved  by 
the  plaintiff,  and  on  which  evidence  was  to  be  pro- 
duced in  the  suit  on  his  behalf.  Such  official 
statement  or  theme  was  at  the  commencement 
of  the  examination  of  the  witnesses  in  the 
possession  of  the  master,  and  the  defendant 
complained  that  the  plaintiff's  counsel  in  the 
examination  did  not  confine  the  same  to  the 
points  in  issue  and  so  directed  to  be  proved,  but 
put  questions  to  the  witnesses  on  various  pointy 
whioi  were  aoparently  intended  to  obtain  infor- 
mation for  the  purposes  of  the  action  brought 
against  Schonoh  Boachay  and  Co.,  and  of 
ODtainivg  information  which  might  enable  the 
plaintiff  to  bring  actions  against  other  parties,  and 
for  the  purpose  of  obtainmg  answers  which  were 
not  properly  evidence  in  the  action  in  the 
courts  of  Gcreece,  but  were  merely  hearsay,  and 
might  seriously  prejudice  the  defendants  therein ; 
and  that  the  plaintiff's  counsel  severely  cross- 
examined  the  witness  named  Henry  Prentice,  wfae 
was  examined  daring  the  greater  portion  of  tha 
two  days,  notwithstanding  that  he'  gave  his  evi- 
dence with  apparent  fairness  and  desire  to  state 
what  he  knew  in  the  matter  in  dispute. 

The  counsel  for  the  defendants  applied  to  the 
master  to  exercise  a  discretion  as  to  the  admissi- 
bility of  the  questions  so  put  to  the  witnesses 
by  the  platntifFs  counsel,  and  he  declined  to 
do  so,  stating  that  in  his  view  he  filled  a  merdy 
ministerial  office,  and  was  bound  to  take  down  all 
that  passed,  and  be  directed  the  witness  that  lie 
was  bound  to,  and  must,  answer  every  question  pnt 
to  him. 

The  plaintiff's  solicitor,  by  affidavit,  denied  the 
defendant's  complaint  that  the  examination  was 
for  the  purpose  of  the  English  action ;  and  stated 
that  the  evidence  adduced  was  admissible  in  the 
Greek  action  before  the  Greek  courts,  albhoiigh 
not  within  the  English  rules  of  evidence.  He 
also  stated  that  the  plaintiff  had  been  directed  ta 
obtain  the  evidence  of  these  witnesses,  that  they 
had  refused  to  appear  on  commission  before  tha 
Greek  Consul,  that  the  plaintiff  therefore  was 
bound  to  proceed  under  this  statute,  that  ths 
witnesses  were  hostib  to  the  plaintiff,  and  that  it 
was  only  by  cross-examination  that  Ao  plaintiff's 
counsel  could  get  the  evidence  required. 

Field,  J.,  upon  a  sammons  by  way  of  appeal, 
refused  at  chambers  to  interfere  with  the  maatar'a 
determination. 
By  sect.  1  of  19  &  20  Vict  o.  113  : 
Where,  upon  an  appUaation  for  this  pnrpose,  it  is  mad* 
to  appear  to  any  oourt  or  iad|^  havinff  anthoci^  under 
thia  Act  that  any  oonrt  or  Mbonal  of  competent  jurisdio- 
tion,  in  a  foreign  oonirtiy,  before  whioii  any_  (nvfl  or 
oommeroial  matter  is  pendu^,  ia  denrons  of  obteininir  Uie 
testimony,  in  relation  to  saan  matter,  of  any  witneaa  or 
witnesses  within  the  jimsdioticD  of  snoh  first-mentioaad 
court,  or  of  the  court  to  which  inch  jndge  belong,  or  of 
Bnoh  jnd^,  it  shall  be  lawfnl  for  enoh  court  or  ]nd^  to 
order  the  eumination  upon  ostti,  upon  interrogatonas  er 
otiierwise,  before  any  person  or  penona  named  in  Bnoh 
order,  of  such  witDeM  or  witneues  acoocdingly  ;  aid  it 
shall  be  lawful  for  tho  aaid  court  or  judge  oj  the  lams 
order,  or  for  such  court  or  judge,  or  any  other  jndgo 
haying  authority  under  this  Act,  by  any  Bubee^ent 
order,  to  command  the  attendance  of  any  person  to  be 
named  in  sneh  order,  for  ^e  purpose  at  being  examinsd, 
or  the  production  of  any  writings  or  other  doonmeizts  to 
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be  mentioned  in  snoh  order,  and  to  give  all  such  direo- 
tiona  aa  to  the  time,  place,  and  manner  of  snoh  examina- 
tion, and  all  other  matters  oonneoted  therewith,  as  may 
appear  reasonable  and  jnst,  and  any  snoh  order  may  be 
enloroed  in  like  manner  as  an  order  made  by  anoh  conrt 
or  ind^  in  a  oanse  dependin);  in  snch  conri  or  before  snoh 
judge. 

By  sect.  3: 

Snoh  persons  giving  false  evidence  are  to  be  guilty  of 
perjury. 

By  Beet.  5 : 

Provided  also  that  every  person  examined  under  any 
order  made  under  this  Aot  uiall  have  the  like  right  to 
refuse  to  answer  questiona  tending  to  criminate  himself, 
and  other  questions  which  a  witness,  in  any  cause  pend- 
ing in  the_  court  by  which,  or  by  a  judge  whereof,  or 
before  the  judge  by  whom  the  order  for  examination  was 
made,  would  be  entitled  to ;  and  that  no  person  shall  be 
compelled  to  produce  under  any  such  order  as  aforesaid 
any  writing  or  other  document  that  he  would  not  be 
compellable  to  produce  at  a  trial  of  such  a  cause. 

Gully,  Q.C.  and  Henn  OoUint,  for  the  defendants, 
moved  to  set  aside  or  vary  the  order  of  Field,  J. — 
The  evidence  which  the  plaintiff's  counsel  per- 
sisted in  adducing  would  not  be  admissible  in  a 
similar  action  in  an  English  conrt  of  justice ;  and 
it  could  not  have  been  intended  by  this  Act  to 
compel  answers  to  irrelevant  questions.  [Cocx- 
BUBN,  C.J.  —  It  is  stated  that  these  qaestions 
would  be  admissible  in  the  Greek  courts/]  If  so, 
the  evidence  should  be  obtained  on  commission. 
Here  the  witnesses  are  bound  to  answer,  and  are 
liable  for  perjury ;  the  questions  therefore  ought 
only  to  be  such  as  are  within  the  English  rules  of 
evidence.  [Cockbukn,  C.  J.— The  master  is  bound 
to  give  each  witness  all  the  protection  the  Act 
antnorises;  but  no  injury  can  happen  even  if  a 
witness  answer  a  qnestion  which  would  be  in- 
admissible by  the  English  law.  The  Greek  courts 
can  intervene  before  the  evidence  is  read.]  'The 
order  for  examination  is  to  be  enforced  m  like 
manner  as  an  order  in  an  English  court ;  there- 
fore leading  questions  to  ana  the  cross-ezami- 
nation  of  friendly  witnesses  ought  to  be  pre- 
vented. [CocKBURjf,  O.J.— Ite  master  mast  exer- 
cise some  discretion  on  those  points,  but  it  cannot 
be  for  him  to  decide  judiciaJly  wluit  evidence  is 
admissible.] 

0.  BuueO,  Q.G.  and  Mugliaton  for  (he  plaintiff. 
— According  to  the  plaintiff's  statement  by  affi- 
davit, this  is  an  attempt  to  stop  evidence  which  ia 
admissible  in  the  Greek  action,  merely  because  it 
may  tdl  against  the  defendants  in  an  English  action. 
The  witness  in  this  case  declined  to  be  examined 
on  commission ;  and  the  plaintiff's  only  means  of 
getting  his  evidence  was  under  this  Act,  the 
object  of  which  must  have  been  to  afford  a  remedy 
in  these  very  circumstances ;  there  is  nothing  to 
limit  the  evidence  to  that  which  is  admissible  in 
an  English  court;  and  if  answers  cannot  other- 
wise be  obtained,  cross-examination  is  justifiable. 
[Stopped  by  the  Gourt.] 

GocKBUBH,  _C.  J. — I  have  no  hesitation  in  saying 
that  this  motion  must  be  dismissed.  I  agree  with 
the  defendants'  counsel  that  under  this  Act  evi- 
dence can  only  be  tcJcen  by  the  English  mode; 
but  I  am  not  prepared  to  say  that  it  must  be 
limited  to  that  which  is  admissible  in  English 
courts.  We  ought  to  afford  foreign  coorts  the 
fullest  benefit  we  can,  and  if  we  know  their  rules 
of  evidence  we  should  give  them  effect  in  exami- 
nations of  this  kind ;  and  even  where  we  have  uo 
means  of  knowing  the  peculiar  rules  of  the  par- 


ticular conrt,  I  think  we  may  fairly  admit  what- 
ever questions  may  reasonably  be  expeoted  to 
throw  light  upon  the  matters  in  issue,  widumt 
strictly  Dindins  oarselvea  to  oar  own  rules  of 
admissibility.  Generally,  we  cannot  interfere  with 
a  master's  discretionary  power ;  he  must  do  the 
best  he  can  under  the  statute,  and  if  he  were 
satisfied  in  this  case  that  either  party  were  ad- 
ducing evidence  material  only  to  another  actaon,  I 
think  he  ought  to  exercise  a  discretion  in  admitting 
it.  If  snch  evidence  were  totally  irrelevant,  or 
coald  be  useful  only  for  illegitimate  parpoaes,  he 
would  have  a  right  to  interfere.  It  does  not,  how- 
ever, appear  here  that  the  master  considered  that 
be  had  any  such  grounds  for  disallowing  the 
questions  put. 

Masistt,  J. — I  am  of  the  same  opinion.  'We 
seem  to  have  power  ander  the  1st  seotion  of  this 
Act  to  give  directions  as  to  all  matters  connected 
with  these  examinations  which  may  appear  reason- 
able and  just.  I  think  a  master  ought  not  to  shut 
ont  anything  subject  to  a  doubt  as  to  its  admissi- 
bility. The  complaint  here  is  that  he  has  been 
taking  evidence  which  he  need  not  have  admitted ; 
and  that  in  my  opinion  is  no  ground  for  oar  inter- 
ference. 

Chilly,  Q.G.  asked  the  court  for  a  direction  as  to 
the  cross-examination  by  the  plaintiff  of  hit  own 
witnesses. 

GocKBUBH,  G.J. — No  doubt  the  master  should 
protect  the  witnesses  from  unreasonable  treat- 
ment, but  the  hostility  of  a  witness  need  not  be 
absolutely  proved  to  justify  cross-examination; 
he  mnst  exerciso  his  discretion  on  that  subject ; 
we  only  say  that  the  person  taking  evidence  under 
this  Act  is  not  necessarily  bound  by  the  rules  of 
admissibility  of  evidence  in  this  oonntry. 

Motion  refused. 

Solicitor  for  plaintiff,  Benn  Davii. 

Solicitors  for  defendants,  Stibbard,  Oib»o», 
and  Oo.  _____ 

Wednesday,  April  2. 

(Before  Gockbukn,  G.J.  and  Mbuab,  J.) 

HiNTOH   (app.)  «.   SwurnoH   Niw  Towh  Locu 
BoABD  (resps.).  (a) 

Sanitary  authority — Expenses  of  sewering  a»d 
levelling  slrsei — Owner  at  time  of  completion  of 
worh—U  ^  12  Vict.  e.  63,  *.  69—21  ^  22  Vict, 
e.  98,  «.  2—38  ^  39  Viet.  e.  55,  ss.  150  ana  257. 

The  c^eUant,  in  the  early  part  of  1875,  was  owner 
of  certain  premises  abutting  upon  a  street  wkieh 
the  respondents  then  gave  him,  and  the  other 
acyoinir^  owners,  notice  to  sewer  and  level,  under 
sect.  69  of  the  Public  HeaUh  Act  1848;  tidt 
notice  not  being  complied  with,  the  respondents 
had  (&e  works  required  exeeuted  6v  eontraet. 

In  May  1876  the  appellant  disposed  by  sale  of  tte 
toAoM  of  his  interest  in  the  premises. 

In  July  1876  the  expenses  of  this  work  were  duly 
apportioned  upon  the  adjoining  owners,  am 
ru>tiee  of  his  apportionment  was  served  upon  the 
appeUomt, 

In  Dee.  1876  the  final  balance  for  (he  worl  wot 
paid  to  the  contractor  by  the  respondent*. 

Beld,  upon  a  ease  stated,  that  the  appelant  «M* 
not,  in  these  dreumstanees,  the  owner  in  defaiM 
under  sect.  69  of  the  Public  HeaUh  Act  1848^ 
(a)  Beported  by  M.  W.  KcKsllu,  Esq.,  BuiMev«tJ^> 
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$eet.  ISO  of  a*  Pvblie  Heaith  Act  1875,  and  that 
tt«  reipond»nt$'  remedy  under  these  aeeiiont, 
«md  teet.  62  of  the  Local  Ooverajnent  Act 
1858,  or  teet.  257  of  the  FtMie  HeaUh  Act  1875, 
«MW  only  againgt  the  owner  of  the  mremieet  at 
&e  time  vken  the  work  was  eompleied. 

Tms  was  a  caae  stated  by  the  Coart  of  General 
Qawter  Seaaions  of  the  peace  for  the  ooanty  of 
Wilta,  holden  at  Warminater  on  Tanaday,  3rd 
July  1877,  for  the  pnrpoae  of  obtaining  the  deter- 
mination of  the  High  Court  of  Jostioe. 
The  reapondenta  on  the  22nd  March  1875,  in 

Jnrananoe  of  aect.  69  of  the  Fablic  Health  Act 
848,  gave  notice  to  tho  appellant,  who  waa  then 
(he  owner  of  certain  premiaea  at  Swindon,  within 
the  diatriot  of  which  the  reapondenta  are  now  the 
nrfaan  aanitary  authority,  to  metal,  level,  channel, 
onrt>,  aewer,  and  lijtht  the  atreet  adjoining  or 
abntting  on  the  appellant's  aaid  premises. 

Thia  notice  not  being  complied  with,  the 
reapondenta  contracted  with  a  builder  to  carry 
cot  the  works  required;  these  works  were  com- 
pleted, and  the  final  balance  was  paid  to  the  oon- 
tnotor  on  the  8th  Dec.  1876. 

The  respondent's  surveyor,  under  this  sect.  69, 
duly  apportioned  the  estimated  expenses,  and  on 
the  Srd  Jnly  1876  the  respondents  served  upon 
the  qtpellMit  and  other  owners  notice  of  appor- 
tionment, the  amoant  apportioned  to  the  ^pellant 
being  271. 19«.  4*2. 

lite  appellant  gv/e  no  notice  to  dispute  this 
app<vtionnient  under  sect.  68  of  the  Local  Govern- 
ment Act  1858  (21  &  22  Vict.  o.  98). 

On  the  15th  Dec.  1876  the  respondents  served 
upon  the  appellant  notice  demanding  payment  of 
the  sum  of  money  so  assessed  upon  him  within 
fourteen  days. 

On  the  29th  May  1877  the  respondents  made 
complaint  by  way  of  aummaiy  proceedings .  for 
ilie  reoorery  of  this  sum  of  271. 19«.  4d.,  and  on 
the  7th  Jane  1877  the  justices  of  Wilts  made  an 
Older  for  payment  of  this  amount  upon  the  appel- 
lant, the  order  containing  the  words,  "  be  being 
■ooh  owner  of  the  said  premises  before  and  at  the 
time  when  the  said  works  were  completed. 

The  appellant  did  not  address  any  memorial  to 
the  Local  Government  Board  in  reapect  of  theoe 
summary  proceedings  in  pursuance  of  the  268th 
section  of  the  Pnbuc  Health  Act  1875 ;  but  he 
duly  appealed  to  the  quarter  aeaaiona  of  the 
county  againat  the  said  order. 

At  the  aaid  quarter  sessions  it  was  proved  that 
the  appellant  ceased  to  be  owner  of  these  premises 
by  the  sale  of  his  interest  therein,  to  one  Deacon, 
hefon  the  month  of  May  1876,  and  therefore 
about  seven  months  before  the  completion  of  the 
wake  and  the  payment  to  the  contractor  of  the 
final  balance,  'The  Quarter  sessiona  accordinsly 
directed  the  order  ot  the  jnatioee  to  be  qnaahed 
with  coats,  on  the  ground  that  the  appellant  waa 
not  the  owner,  under  the  facts  proved,  within  the 
terms  of  the  order  appealed  against. 

Judgment  was  given  by  the  quarter  seasiona 
for  the  appellant,  subject  to  this  special  case. 

By  the  Public  Health  Act  1848  (11  &  12  Yict 
0. 68),  8.  69,  it  ia  enacted 

That  in  nam  any  present  or  fatnre  street,  or  any  part 

' "  "  vefied, 

the 


,,  by  notice  in 

witing  to  the  respoctive  owners  or  occapiers  of  the 
premiaes  froDting,  adjoiiiiDg,  or  abnttiiig  npon  snch  pxtte 


thereof  ai  vaa,y  require  to  be  sewered,  levelled,  pared, 
flagged,  or  ohannelled,  reqTiire  them  to  sewer,  level,  paTO, 
flag,  or  channel  the  same  within  a  time  to  be  speomed  in 
snch  notice ;  and  if  snch  notice  be  not  complied  with, 
the  said  local  board  may,  if  they  shall  think  fit,  exeonte 
the  works  mentioned  or  referred  to  therein  ;  and  the 
expenses  incnrred  by  them  in  so  doing  shall  be  paid  by 
the  owera  in  default,  aoootding  to  the  fronti^  of  their 
respective  premises,  and  in  such  proportion  as  shall  be 
settled  by  uie  surveyor,  or  in  case  of  dispute  as  shall  be 
settled  by  arbitration  (having  regard  to  all  the  oircnm- 
stances  <n  the  case),  in  the  manner  provided  by  this  Act ; 
and  snch  expenses  may  be  reooverad  from  the  last-men- 
tioned owners  in  a  snmmaiy  manner,  or  the  same  may  be 
declared  by  order  of  the  said  local  board  to  be  private 
improvement  expenses,  and  be  recoverable  as  snch  in  the 
manner  hereinafter  provided. 

By  the  Local  Government  Act  1858  (21  ic  22 
Vict.  0.  98),  a.  62 : 

Where  the  local  board  have  incnrred  exi>ense8  for  the 
repayment  whereof  the  owner  of  the  premises  for  or  in 
respect  of  which  the  same  are  incnrred  is  made  liable, 
eitiier  by  application  of  or  agreement  with  the  owner,  or 
by  the  Public  Health  Act  1846,  or  ooy  Act  incorporated 
therewith,  or  thia  Act,  the  same  maybe  reoorerad  from 
the  person  who  is  owner  of  snch  prenuaea  when  the  works 
ore  completed  for  which  snch  expenses  have  been  incnired, 
in  the  manner  provided  by  tiie  Pnblic  Health  Act  1848, 
and  such  expenses  shall  be  a  charge  on  the  premises  in 
respect  of  miioh  they  were  incnmd,  and  sluill  bear  in- 
terest at  the  rate  of  five  pounds  per  centum  per  annum 
till  payment  thereof.  In  all  summary  proceedings  by  a 
locu  board  for  the  recovery  of  expenses  inooned  by 
them  in  works  of  private  improvement,  the  time  within 
which  such  proceedings  may  be  taken  shall  be  reckoned 
from  the  date  of  the  servioe  of  notice  of  demand. 

MeUor,  (^C.  and  P.  Ooldney  for  the  appellant. — 
Sect.  69  of  the  Public  Health  Act  1848  is  in  effect 
repeated  in  sect.  150  of  the  Pablio  Health  Act 
1875,  the  summary  remedy  to  recover  the  amoant 
expended  being  given  in  both  Acts  against  "  the 
owners  in  default."  There  is  no  liability  until  the 
works  are  completed  and  the  apportionment 
demanded ;  the  owner  in  default  must  therefore 
be  the  owner  at  the  time  of  the  demand.  [Stopped 
by  the  Court.] 

Charles,  Q.C.  and  BavenhiU  for  the  respondents. 
— The  owner  in  default,  under  sect.  o9  of  the 
Public  Health  Act  1848,  is  the  owner  at  the  time 
of  notice  by  the  board  requiring  the  premises  to 
be  sewered  and  levelled ;  this  appears  not  only 
from  the  words  of  the  seotion,  which  necessarily 
imply  that  the  default  mentioned  is  the  omission 
to  do  the  work  reauired,  but  also  from  the  62nd 
section  of  the  Local  Government  Act  1858,  which 
expressly  empowers  the  board  to  recover  from 
"  the  owner  of  snch  premises,  when  the  works  are 
completed  for  which  such  expenses  have  been 
incurred."  This  provision  of  the  Act  of  1858 
would  be  entirely  superfluous  if  the  appellant's 
contention  were  correct.  This  section  ia  in  effect 
repeated  in  sect.  257  of  the  Public  Health  Act 
1875,  which  came  into  effect  on  the  11th  Au^. 
1875,  and  therefore  applies  to  this  case;  and  it 
seems  from  this  recent  Act,  which  consolidates 
the  previously  existing  law  on  the  subject,  that 
boards  or  sanitary  authorities  have  three  remedies 
for  the  recovery  of  these  expenses — one  against 
the  owner  of  the  premises  at  the  time  when  notice 
requiring  the  Work  to  be  done  is  delivered  ;  one 
againat  the  owner  when  the  works  are  completed ; 
and  the  third  against  the  owner  or  occapier  by 
instalments  over  any  period  not  more  than  thirty 
years,  when  the  bc»rd  declare  the  amount  to  b  :i 
private  improvement  expenses.  The  respondents 
in  thia  case  claim  to  enforce  the  first  of  those 
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Temedies,  which  by  the  findingg  of  faot  is  clearly 
applicable  to  the  appellant.  Althoagh  there  seema 
to  b«  no  authority  on  the  point,  a  similar  cnmala- 
Htb  remedy  was  recognised  under  the  Metropo- 
litan Acts  in 

Vatry  of  £«rmoiubay  ▼.  JBomMy,  L.  Bep.  6  C.  F. 
217. 

MeUor,  Q.C.  waa  called  upon  to  continue  hia 
argument  for  the  appellant. — There  cannot  be  a 
diefanlt  until  a  payment  is  due ;  the  owner  is  not 
required  to  comply  with  the  notice  to  do  the  work 
himself ;  it  is  a  mere  condition  preliodnary  to  the 
board's  undertaking  it. 

CocKBCRN,  G.  J. — I  think  we  can  reconcile  these 
somewhat  conflicting  sections  with  common  sense 
and  justice.  An  owner,  after  he  has  given  up  all 
interest  in  the  premises,  cannot  be  an  owner  in 
default;  but  the  farther  remedy  against  the 
ewner  in  possession  on  the  completion  of  the 
works  may  well  apply  to  those  premises  which 
had  a  different  owner  at  the  time  of  the  notice 
requiring  the  work  to  be  done,  and  was  no  doubt 
intended  to  supplement  the  first  remedy.  I  can- 
not think  it  was  the  intention  of  the  Legislatnre 
that  when  a  person  ceases  to  be  owner  he  should 
be  liable  for  work  not  then  done  to  the  premises. 
The  pers<»  liable  should  b«  the  owner  after  the 
completion  of  the  work ;  and  I  do  not  think  that 
two  owners  of  different  periods  can  be  both  liable 
in  respect  of  the  same  premises.  What  seems  to 
be  meant  by  the  provisions  of  the  Acts  of  184<8 
and  1858,  which  are  repeated  in  sects.  150  and 
257  of  the  Act  of  1875,  is  that  the  usual  case  of 
an  owner  who  does  not  himself  do  the  work 
required  shall  be  within  sect.  150 ;  bnt,  if  that 
owner  g^ves  up  possession  daring  the  time  the 
work  is  being  done  by  the  board,  the  new  owner 
eomes  within  sect.  257.  The  two  sections  can 
thus,  I  think,  be  brought  into  harmony. 

TSxLLon,  J. — I  am  of  the  same  opinion. 

Jitdgment  for  appettant. 

Solicitors  for  appellant,  Olarfte,  Woodeoek,  and 
Myland,  for  Kennmr  and  Tombi,  Swindon. 
Solidtor  for  respondents,  W.  Moon. 


COMMON    PLEAS    DIVISIOIT. 

Jwns  29  and  Dee.  1,  187& 

(Before  Lopes,  J.) 

The  HoTisEHotj),  Fiee,  and  Carriaob  AcciDEin; 

Insurance  Ookpant  (Likiied)  v.  Obant.  (a) 
Oontraet — Complete  on  potting  acceptanee — Letter 
lo$t  in  tranemiaeion— Allotment  of  thare*   in 
company, 

A  eonircust  is  binding  upon  the  propoter  as  soon  as 
a  letter  of  aeeeptanee,  properly  direeted  to  him, 
has  been  potted  by  any  person  to  whom  the  pro- 
posal has  been_  made,  notwithstanding  stteh  letter 
nsver  reaches  him,  provided  that  there  is  no  un- 
reasonahU  delay  in  accepting  the  proposal,  and 
that  the  ordinary  and  natur<d  mode  of  trans- 
mitting the  acceptarice  is  through  the  post. 

A.,  who  resided  at  Swansea,  handed  a  written  appU- 
eation  for  100  shares  in  the  B.  nompany  to  the 
manager  of  the  company,  on  the  30ih  Sept  On 
the  20th  Oct.  the  B.  company,  whose  office  was  in 
London,  posted  a  letter  of  aMolment  of  100  shares 
to  A.,  direeted  to  the  address  at  Swansea  that  A. 
(•)  B«poTted  by  A.  H.  BimaaiOK,  Esq.,  Bunster^t-Lnw. 


had  given  in  his  form  of  application.  This  letter 
of  allotment  never  readied  A. 
Held,  in  an  action  by  the  B.  eompatiy  against  A. 
for  the  amount  of  a  eaU  dus  in  respect  of  the  100 
shares  allotted  to  kim,  that  A  was  liahle  to  pan 
the  call. 

This  was  an  action  for  941. 1S«.  claimed  as  due  in 
respect  of  a  call  on  100  shares  alleged  to  be  held 
by  the  defendant  in  the  plaintiffs'  comjpany.  The 
defendant  denied  that  he  was  a  shareholder.  At 
the  trial  before  Lopes,  J.,  it  appeared  that  the 
defendant,  who  resided  at  Swansea,  and  who  was 
afterwards  appointed  agent  for  the  plainti&' 
company  at  Swansea,  applied  in  Sept.  1874  for 
100  shares  in  such  company,  with  a  view  of  hia 
being  appointed  such  local  agent.  The  application 
was  sent  through  the  manager  of  the  company, 
and  was  in  the  usual  form,  of  whiok  the  following 
is  a  copy : 

Application  for  shaiea. 

Liability  limited  to  21.  per  ehare,  interest  at  the  rate  of 

51.  per  cent,  per  umnin  from  tiie  date  of  allotment. 

The  HonsehSd  Fire  Insurance  Company  (Limited). 

Offioee  :  4,  St.  Paol'a  dmrohyard,  London,  E.C.,  and  58, 

George-street,  Edinborgrh. 

To  the  Directors. — Gentlemen, — Haying  paid  to  yoat 
banlcers  the  snm  of  5i.,  being  a  deposit  of  la.  per  sluie 
on  100  shares  in  the  abore  company,  I  hereby  request 
that  yon  will  allot  me  that  number,  and  I  acree  toaecent 
such  shares  or  any  less  number  yon  may  aUot  me,  sna  I 
agree  to  pay  the  further  sum  of  19s.  per  share  within 
twelve  months  from  the  date  of  the  allotment,  and  I  aatiio- 
rise  yon  to  insert  my  name  on  tiie  register  of  membenfor 
the  number  of  shares  allotted  to  me. — I  am  your  obedient 
servant, 

Name  in  full^Alexander  Grant. 

Address,  16,  Herberk-plaae,  Swansea,  QlaiDargsn. 

Oooapation,  Commission  and  Insurance  Agemt, 

Date,  Sept.  30  1874. 

Usual  signatnre,  A.  Gruit. 

The  shares  so  applied  for  were  allotted  to  the 
defendant,  and  a  letter  of  allotmemt  in  the  nsnal 
form,  directed  to  the  defendant  aeoording  to  the 
address  he  had  so  given,  was  posted  on  the  20th 
Oct.  1875.  The  foUowinjt  is  •  aoi>y  of  such 
letter: 

Allotanent  Letter. 

Household  Fire  Insnranoe   Company  (Limited),  4,  St 

Paul's  Chnrchyard,  London,  E.C. 

aoth  Oct  1874. 

Sir, — In  reply  to  your  applicalaon  for  lOO  shares  in  tMs 
company  the  direotors  have  tlloted  yoo  100  sbsias,  ike 
payments  on  which  are  as  follows  :— 

Deposit  of  la.  per  shaze  on  100  shares  allotted   ^00 

Deposit  received  from  yon  on  application 

Balance  due  by  you  now  (on  allotment) 

S 
A  fortlier  snm  of  19t.  per  share,  namely,  95Z.,  wiD  be 
doe  from  yon  on  the  2SrA  day  of  October  1875. 

Certificates  of  shares  whrai  ready  (of  which  due  notice 
will  be  given)  will  be    ddivered  in  exchange  for  the 
banker's  receipt  for  the  deposit  mon^,  and  iiie  receipt  for 
the  further  payment. — I  am,  Sir,  your  obedient  servant, 
HxNBT  Habs,  Seozetuy. 
To  Alexander  Grant,  Esq.,  16,  Herbert-place, 
Swansea. 

The  defen  dant  swore  that  he  had  never  received 
this  letter,  and  that  ho  had  had  no  letter  about 
the  shares  u  ntil  Ibrch,  when  he  received  the  fol- 
io «ring  : 

19th  March  1877.  _ 
Sir,— The  following  amounts  being  dne  from  yon  in 
respeot  of  100  shares  held  by  yon  in  this  company  : 
Si.  dne  aSrd  Oct  1874; 
951.  due  28rd  Oct.  1875 ; 
I  am    instructed  by  the  directors  to  require  yon  to  pw 
these  amounts  at  this  office  on  or  b^ore  the  19tii  day  a 
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April  nest,  and  to  infonn  yon  that  in  tha  event  of  yaai 
not  doing  bo  the  said  ehares  will  be  forfeited. — I  am.  Sir, 
yon™  tmly, 

(Signed)  J.  E.  Bkshond,  Secretaiy. 

Mr.  A.  Chant,  7,  Herbert-place,  Swansea. 

Credit,  however,  was  given  in  this  action  for 
SI.  5«.,  that  Bam  being  found  entered  in  the  books 
of  the  company  as  having  been  paid  by  the  defen- 
dant on  the  100  shares.  The  jnry  found  that  the 
letter  of  the  20th  Oct.  1874  had  been  posted,  bat 
that  it  had  never  been  received  by  the  defendant. 
On  these  findings  the  learned  jndge  reserved 
jadgment,  and  the  case  now  came  before  him  on 
lorUMr  consideration. 

W.  a.  Marriaon,  0.0.  and  WUbeiforee  £or  the 

Finlay  and  JXOwyn  for.1^  defendant — ^They 
cited 

Taylor  t.  Sorut,  L.  Bep.  1  Ch.  Div.  B7 ;  84  L.  T. 

Sep.  N.  S.  131 ; 
n*  Immeriai  Lattd  Company  of  MantiUag,  Wail's 

cmte,  L.  Bep.  15  £a.  IS ; 
B^pathi  eate,  L.  Bep.  11  E4.  86;   23  L.  T.  Be». 

^nveone'*  com,  20  L.  T.  Eep.  N.  S.  729 ; 

Adanu  v.  Utidtell,  IB.  A  Aid.  681 ; 

Htggimr.  WHtom.  and  Co.,  9  Sootoh  Sese.  Cas.  Snd 

a«r.  1407; 
Taylor  v.  The  JttrehoMdt'  Tira  iruitrano  Company, 

9  How.  Bep.  (American)  390 ; 
Z>unmors  t.  Alaumitr,  9  Shaar  &  Dnnlop,  190, 

in  addition  to  the  aathorities  referred  to  in  the 
judgment.  Our.  ode.  tmZf. 

Bee.  11.— Lonss,  J. — ^This  action  is  brongfat  to 
neover  941. 15«.  for  balance  dae  on  100  shares  in 
^aintiffs'  cx>mpany  applied  tot  by  the  defendant. 
fnte  dsfeodant  denies  his  liability.  On  the  30th 
Sept.  1874  the  defendant,  who  acted  for  \h»  {rf^- 
tiin  at  Swansea,  applied  throngfa  tfae  manager  for 
100  ahans,  and  banded  Um  a  written  application 
for  ahares  in  the  usoal  foraa.  The  manager  laid 
the  appliaation  before  the  plainti%,  and  an  allot- 
nonk  letter  was  prepared  in  <die  nsual  form.  The 
defendant  swore  he  never  received  this  letter,  or 
any  aotioe  of  calls  or  dividends.  His  name  was 
dnly  entered  on  the  liat  of  shareholders.  Evidence 
HM  ghren  on  behalf  of  the  plaintiffs  to  prove  the 
jHMt^  cf  the  allotment  letter  of  the  20th  Oct. 
The  defendant  swore  he  had  not  received  any  letter 
aboot  the  shares  until  the  19th  March  1877.  I 
1  the  inry  if  tiiey  thongfat  the  letter  of  allot- 
of  tne  20th  (Act.  was  in  fact  posted ;  they 
replied  in  the  a£Brmative.  I  also  asked  them  if 
imf  thoaght  the  letter  of  allotment  was  in  fact 
xeoaived  by  the  deflsndant;  to  this  they  replied 
in  the  aegatiTe.  It  was  urged  by  Mr.  SMnlay,  for 
flie  defendant,  that  the  letter  of  application  was 
■ent  by  hand,  and  there  was  no  request  to  be 
•anrared  by  post.  The  letter  of  application,  it 
will  be  obeerved,  is  in  the  usual  form,  and  contains 
the  nanal  partionlara  of  name  and  address,  and 
having  regard  to  the  position  of  the  phuntaffs' 
office  and  the  defendant's  residence,  the  ordinaiy 
•nd  natural  mode  of  transmission  of  the  i^tment 
letter  would  be  tfaronsh  the  post.  The  question 
niaed  in  t^ia  case  is,  whether  the  contract  between 
the  plaintiffs  and  the  defendant  was  complete  when 
the-letter  accepting  the  defendant's  offer  was  pat 
into  the  post  1^  the  plaidtiffs,  or  not  until  it  was 
•etnUy  received  by  the  defendant.  The  question 
is  diffioalt,  and  ti>e  dedsvns  are  conflicting.  It 
appears  to  me,  however,  that  regard  being  bad  to 
the  general  inclination  of  the  aathorities  and  to 


mercantile  convenience,  the  plaintiffs  are  entitled 
to  succeed.    I  will  refer  only  to  a  few  of  the  lead- 
ing cases.    In  Bunlop  v.  Siggins  (1  H.  L.  Cas. 
3&1)  the  proposal  did  not  prescribe  any  time,  but  the 
nature  of  it  implied  the  answer  must  be  speedy.  The 
acceptance  was  not  posted  by  the  earliest  post.  The 
oonit  decided  that  the  contract  was  binding  on  the 
proposer.  Lord  Cottenham  appears  to  have  tlMnght 
that  the  contract  was  absolutely  concluded  by 
the  posting  the  acceptance  (within  the  prescribed, 
namely,  a  reasonable  time),  and  iheA  it  mattered 
not  what  became  of  it  afterwards.    In  Duncan  v. 
Tovham  (8  Com.  B.  Bep.  225)  not  long  afterwards, 
Wude,  C.J.,  Maule,  J.,  and  CressweU,  J.,  seem  to 
have  80  understood  it,  so  that  the  contract  would 
be  binding,  though  the  letter  did  not  arrive  at  alL 
In  the  case  of  The  British  and  American  Telegraph 
Company  v.  Oolaon  (L.  Bep.  6  Ezch.  108 ;  23  L. 
T.  Bep.  N.  S.  868),  it  was  found  as  a  fact  that  the 
letter  of  allotment  was  never  received.    The  court 
held  the   defendant  was  not  bound,  and  endea- 
voured   to    restrict   the    effect    of    Dunlop'   v. 
HiggiMt.     In  the    Imperial  Lami  Oompanjr  of 
MareeiUee,   Harrie't  eaee  (L.    Bep.  7  Gh.  S87; 
26  Ti.  T.   Bep.  N.    8.  781),   the  letter  of  «Uot- 
ment  was  duly  reomved,  but  in  the  meantime  the 
applicant  had  written  a  letter  withdrawing  his 
apidioation  on  the  ground  of  the  delay  in  answoi^ 
ing.    "Hie  Lords  Justices  held  the  applicant  was 
bound  on  the  anthority  of  Dunlop  v.  Higgine, 
with  which    they   thought    it    difficult    to    re- 
concile T%«    BriHih   and    Amerioan    Telegraph 
Oompany    r.  Oolaon.     In  the  case   of  Brogamt 
V.  The  Metropolitan  BaiiiBay  Oompany  (L.  Bep. 
2  H.  of  L.  691),  Lord  Blackburn  says  :  "  So  again 
when  in  Harrie'i  eaee  a  person  writes  a  letter  and 
says, '  I  offer  you  an  allotment  of  shares,'  and  he 
expressly  or  impliedly  says, '  if  you  agree  with  me, 
send  an  answer  by  post,'  then  as  soon  as  he  has  sent 
that  answer  by  the  post,  and  put  it  out  of  lus  oon- 
troli  and  done  an  extraneous  act  which  clenches  the 
matter,  and  shows  beyond  all  donbt  that  eai^  side 
is  bound,  I  agree  that  the  contract  is  perfectly 
plain  and  clear."    And  again,  at  page  692 :  "  I 
take  it  that  that  which  was  said  2m  years  a^ 
and  more   is  the  law  to  this  day,  and  is  quite 
what  Mellish,  L.J.    in   Harris'*  eaee  accurately 
states,  that    when   it   is  expressly  or  impliedly 
stated   in   the    offer    that   you   may  accept  the 
offer  by  posting  a  letter,  the  moment  you  post 
this  letter  the  offer  is  accepted."    Acting  upoa 
these  cases,  I  come  to  the  conclusion  that  the  con- 
tTBct  here  was  complete  on  the  posting  of  the 
allotment  letter,  and  that  it  is  immaterial  whether 
the  defendant  actually  received  that  acceptance  of 
his  offer.    There  is  doubtless  hardship  caused  to 
the  proposer  if  the  aoceptauoe  does  not  come  to 
hand,  but  against  this  he  may  gaard  himself  by 
making  the  proposal  exin-easly  conditioned  on  the 
arrival  of  the  answer  within  a  definite  time.    It 
would  be  diffioalt  to  exaggerate  the  mischievous 
consequences    to   tiie    commercial    world   which 
would  follow  if    it   were  held  that   a    contract 
was  not  complete  until  the  letter  accepting  the 
offer  had  reached  the  proposer,  and  that  it  might 
be  revoked  at  any  time  until  the  letter  accepting 
it  had  been  actually  received. 

Jiulgment  for  plainmfs. 

Solidtors  tor  plaintiffs,  Evane  and  Oooh. 

Solicitors  for  defendant,  Tucker,  Neto,  and  Co, 
agents  for  E.  T.  Leyaon,  Swansea. 
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Fell^  akb  Coupaky  v.  Keptunx  Mabihs  Insubutck  GomPArr. 


[0,P.  DiT. 


Dec.  4, 1878,  and  March  18, 1879. 
(Before  Denkan  and  Lopxs,  JJ.) 

PSU^AS  ASD   COHPAITT  V.  NbFTUHS  MaBIHK 
IKBUKANCB  COHPAirT.  (a) 

Marine  iruwanee — Money  owing  to  undenmilere 
by  insured — Defence  in  aelion  oy  aetignee  of  the 
poUcy—3l  ^  9ii  Vict.  e.  86. 

The  31  4*  82  yiot-  e.  86,  which  enahlet  attigneee 
of  mortna  polidee  to  cue  thereon  in  their  own 
namet,  provides  that "  the  defendant  in  any  action 
shall  he  entitled  to  make  any  defence,  which  he 
ivould  have  been  entitled  to  make  if  the  said 
action  had  &e«n  hrovghiinthename  of  the  person 
by  uhom,  or  on  whose  account,  the  poUey  had 
been  effected." 
Held,  in  an  action  by  the  assignees  of  n  policy,  that 
the  undertBriters  were  entitled,  under  this  pro- 
vision,  to  let  vp  a  counter-claim  for  money  owing 
to  them,  at  the  time  of  the  assignment,  by  the 
person  by  whom  the  policy  had  been  Reeled. 
Thu  was  an  action  npon  a  uoli^  oC  marine  in- 
surance, tried  before  Lord  Cfoleriage,  C.J.,  at  the 
Guildhall.    It  was  not  diapnted  tutt  there  was  a 
total  loss,  in  respect  of  which  the  plaintiffs,  who 
were  the  assigneesof  the  policy,  were  entitled  to 
recover  3002.;  and  the  only  question  in  dispate 
was  whether  the  defendants   were   entitled   to 
deduct  from  that  amount  a  sum  of  40!.,  which 
was  owing  to  them  by  the  perBons  for  whose 
benefit  the  policy  was  originally  effected.    Lord 
Coleridge  decided  against  the  plaintiffs  on  this 
question,  and  a  rule  for  a  new  trial  was  snbse- 
qnently  obtained  by  them  on  the  ground  of  mis- 
direction of  the  learned  judge  in  holding  that  the 
get-off  could  be  maintained  against  the  present 
plaintiffs. 

HerscheU,  Q.O.  and  A  L.  Smith  now  showed  cause. 
—The  snbBtantial  question  in  the  case  is  whether 
the  defendants  can  set  up  their  claim  against 
Harris,  who  is  the  person  for  whose  benefit  the 
policy  was  effected,  in  this  sotion  by  the  plaintiffs. 
That  depends  on  the  construction  to  be  put  upon 
31  &  32  Vict.  0.  86,  s.  1.  Supposing  a  man  has 
nsured  his  ship,  and  it  is  damaged,  and  the  as- 
surer lends  2002.  to  the  assured,  and  then  the 
assured  assigns  the  policy  to  A.  B.,  and  A.  B. 
sues  the  assurer ;  is  the  assurer  entitled  to  deduct 
200{.  from  the  amount  of  the  insurance  ?  It  is 
said  on  the  other  side  that  policies  of  insurance 
are,  like  bills  of  exchange,  transferable  from  hand 
to  hand,  and  that  it  would  be  very  inconvenient  if 
their  negotiability  was  in  any  way  interfered  with. 
But  there  is  no  real  hardship  in  requiring  the 
assignee  to  give  notice  of  assignment  to  the 
underwriter,  or  take  the  policy  at  his  own  risk  ; 
while,  on  the  other  hand,  there  would  be  a  great 
hardiihip  to  the  underwriter,  if  he  were  liable  to 
lose  the  security  for  bis  debt,  through  the  assignee 
not  choosing  to  give  notice  of  assignment  to  him. 
The  balance  of  convenience,  therefore,  is  in  favour 
of  the  defendants;  but  they  rely  on  the  plain 
words  of  the  statute. 

Murphy,  (^.C. — It  is  submitted,  in  the  first  place, 
that  the  intention  of  the  Legislature  was  to 
enable  SBsignees  of  marine  policiesi  to  sue  thereon 
as  if  they  had  been  the  original  grantees.  It  can- 
not be  thought  that  it  was  the  intention  of  the 
Legislature  to  preserve  a  state  of    things  that 

(a)  Beport«<l  by  A.  H.  BmLisnn,  E(q.,  Banister«il«w7~ 


enabled  the  assignor  to  commit  a  fraud.  Befors 
the  statute,  it  ia  admitted  that  the  assignee  of  this 
or  any  other  chose  in  action  ooald  only  have 
sued  in  the  name  of  the  aasignw,  subject  to 
all  eqnities  aeainst  the  assignor.  But  the  Aot 
intended  to  give  a  complete  relief.  Sarelj'  the 
Act  cannot  have  been  passed  only  with  the  object  of 
enabling  "assignees  of  marine  policies  to  sue 
thereon  in  their  own  names,"  taking  those  word* 
literally.  Is  it  an  uncommon  thing  to  find  in  an 
Act  that  greater  relief  is  given  than  is  mentioned 
in  a  short  preamble  P  It  is  subntitted  that,  to  give 
a  reasonable  construction  to  the  Act,  the  words 
"  any  defence"  must  be  limited  to  mean  a  defence 
npon  the  policy  itself.  Then,  aeoondly,  a  set-off 
could  never  have  been  pleaded  in  an  action  fbr 
nnliqnidated  damages.  The  claim  is  here  for  a 
total  loBs^or,  in  the  alternative,  eeneral  avenge; 
that  is  an  action  for  nnliqnidated  damages :  Ludeis 
V.  Bushby  (13  C.  B.  864),  King  v.  Wcdker  (2K.k 
C.  884),  whioh  casen  are  referred  to  in  Amould's 
Marine  Insoranoe,  5th  edit.,  p.  219,  where  it  is 
said :  "  In  considering  the  law  of  set-off,  it  is  as 
well  to  remember  that  the  contract  of  marine 
insurance  is  still  a  contract  sounding  in  unliqni- 
dated  damages,  even  after  an  adjustment  of  a  loss 
under  the  policy,  and  notwithstanding  it  be  a 
valued  policy."  If  it  is  said  that  the  Judicature 
Acts  have  altered  this.  The  Marine  Policies  Aot 
can  only  refer  to  defences  that  could  have  been 
set  up  nt  the  time  that  it  was  passed ;  the  Judica- 
ture Acts,  therefore,  do  not  apply.  Moreover,  the 
Judicature  Acts,  dealing  only  with  procedoie, 
cannot  be  held  to  have  effected  a  change  in  the 
law  of  marine  insurance. 

HerscheU,  Q.C.  in  reply. — In  this  case  the 
damages  are  liquidated.  Before  aotion  brought, 
it  was  agreed  that  there  was  a  total  loss,  and  that 
the  amount  of  damages  was  300L  The  cases  cited 
go  upon  the  particular  facts,  and  do  not  establish 
any  general  proposition.  By  the  Jodicatnie  Act 
1873,  sect.  25,  sub-sect.  6,  "  Any  absolute  assign- 
ment by  writing  nnder  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  oidy) 
of  any  debt  or  other  chose  in  ac'ion,  of  which 
express  notice  in  writing  shall  have  been  givea 
to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled 
to  receive  or  claim  such  debt  or  chose  in 
adion,  shall  be  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  ec^uities  which 
would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Aot  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  snoh  d^t 
or  chose  in  action  from  the  date  of  such  notice, 
and  all  legal  or  other  remedies  for  the  same, 
and  the  power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the  assignor: 
Provided  always,"  &c.  The  debt  to  the  defen- 
dants here  is  an  equity  whioh  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee 
if  the  Marine  Policies  Aot  had  not  passed.  That 
Act  says  that  the  defendant  shall  oe  entitled  to 
make  any  defence  whioh  he  would  have  been  en- 
titled to  make  if  the  action  had  been  broairht  in 
the  name  of  the  persou  by  whom  the  policy  tan 
been  effected;  and  by  the  Judicature  Act  1875, 
Order  XIX.,  r.  3,  "  A  defendant  in  an  action  m»y 
set  off,  or  set  up  by  way  of  counter-claim,  again** 
the  claims  of  the  plaMtiff,  any  right  or  claim, 
whether  such  set-off  or  counter-claim  sound  m 
damages  or  not,  and  such,"  &c.    It  follows  thst 


Digitiz 


3dby  VjVJVJVlt 


mmt  u,  im.] 


THE  LAW  TIMES. 


[Vol.  XL..  K.  8.-429 


C.P.  Drr.] 


Habkib  v.  Wabbe. 


[O.P.  Div. 


the  defendanta  here  may  set  off  this  debt  even  if 
the  oluin  be  one  for  anuqoidated  damages. 

Our.  adv.  vuli. 
Martk  18. — The  jadgment  of  the  ooart  was  de- 
liTered  by  Lopxs,  J. — The  plaintiffs  are  merchants ; 
the  defendants,  nnderwriten.  The  action  is 
broagbt  on  a  policy  of  insnrance  for  the  sam  of 
SOOL,  ^eoted  in  Jan.  1876,  by  Hanis  and  Co., 
a  firm  at  Newcastle,  on  a  cargo  of  coals,  and  cash 
•dvanoea,  shipped  on  board  the  Toiwitar  for  a 
Toyaite  ftt>m  the  Tyne  to  Genoa.  The  defendants, 
in  consideration  of  the  premiam,  underwrote  the 
said  poli^,  and  became  insurers  to  Harris  and  Go. 
On  the  SZoi  May  1876  the  policy  was  assigned  by 
Harris  and  Go.  to  one  Qaesta,  of  Qenoa,  and  on 
the  30th  May  1876  the  said  policy  was  farther 
aaaigned  by  Qaesta  to  Castorina  and  Co.,  o^ 
GenoiK  who,  on  the  10th  May  1877,  assisned  to  the 
pUntBb.  The  Toivatar,  with  the  said  coals  and 
cash  adraDoes,  was,  by  the  perils  insnred  a^nst, 
lost.  The  dofendants  admitted  that  the  plaintifEs 
were  entitled  to  recorer,  and  paid  the  SOOL  into 
ooart,  except  the  sum  of  401.,  which  the  defen- 
dants contmded  they  were  entitled  to  set  off  (the 
aaid  401.  bdng  a  debt  due  to  the  defendants  from 
Harris  and  Go,  inoarred  in  Jan.  1876).  The  case 
was  tried  before  the  Chief  Jnstice  of  the  Common 
Pleas  in  London,  who  directed  a  verdict  for  the 
defendanta.  A  rale  was  sabseqaently  obtained 
for  a  new  trial  for  misdireotioo,  the  ground  being 
that  the  learned  judge  onght  to  have  told  the 
jnrjr  that  the  defendants  oonld  not  set  off  this  401. 
against  the  present  plaintiffs.  The  question  we 
hare  to  consider  on  ^e  argument  of  this  rale  is 
whether,  haying  regard  to  the  provisions  of 
the  Act  31  &  32  Vict.  o.  86,  this  set-off  can 
be  pleaded  as  a  defence  agtunst  the  plaintiffs, 
who  are  assignees  of  the  policy.  The  Act 
is  entitleil,  "  An  Act  to  enable  assignees  of  marine 
policies  to  sne  thereon  in  their  own  names." 
Beet.  1  is  as  follows :  "  Whenever  a  policy  of  in- 
surance on  any  ship  or  on  an^  goods  in  a  ship,  or 
on  any  freigbt,  has  been  assigned  so  as  to  pass 
the  bmeficial  interest  in  such  policy  to  any  person 
entitled  to  the  property  thereby  insured,  tne  as- 
signee of  such  policy  shul  be  entitled  to  sue  there- 
on in  his  own  name,  and  the  defendant  in  any 
action  shall  be  entitled  to  make  any  defence  which 
he  woold  have  been  entitled  to  make  if  the  said 
action  had  been  brought  in  the  name  of  the  person 
by  whom,  or  on  whose  account,  the  policy  had 
been  effected."  It  is  contended  on  the  part  of  the 
plaintiffs  that  "  any  defence  "  is  confined  to  a  de- 
(eoob  arising  on  the  policy  itself,  and  cannot  cover 
or  include  a  defence  like  a  set-off,  or  in  fact  any 
•lefeooe  which  does  not  arise  upon  the  policy. 
We  are  unable  to  place  this  limited  meaning  on 
the  word  defence,  used  as  it  is  in  this  Act  of 
Pitrliament.  It  would  be  doing  violence  to  the 
cUin  language  oaed.  Previously  to  the  passing 
of  ibe  Act,  an  assignee  of  a  marine  policy  conld 
)'0t  sne  in  his  own  name,  ho  must  have  sued  in  the 
usime  of  his  assignor.  The  Act  was  passed  to 
remedy  this  evil,  and  according  to  our  view  the 
l-^giiilBtare  intended  to  leave  the  law  in  all  other 
i^pects  as  it  was.  It  was  intended  to  enable  the 
assignee  to  sue  in  his  own  name,  but  the  defen- 
<i«nt  was  to  be  entitled  to  make  any  defence  to  the 
uciioD  of  the  a-isignee,  which  he  might  have  made 
to  the  action  of  the  assignor.  Before  the  Act,  if 
the  action  had  been  broDKht,  as  it  mast  have  boen, 
latbenameof  Harris  and  Co.,the  defendants  could 


have  set  off  this  402.  If  the  debt  set  off  had  accrued 
since  the  assignment,  and  the  defendants  had 
notice  of  the  assignment,  it  might  have  been 
replied  as  an  equitable  replication ;  but  the  401. 
beyond  all  qaestion  could  have  been  set  off.  We 
think  the  defendants  here  are  entitled  to  set  off 
the  401.  A  point  was  taken  by  the  plaintiffs  in 
the  argument,  which  was  not  raised  at  the  triaL 
It  was,  that  the  plaintiffs'  claim  was  for  un- 
liquidated damages,  and  that  the  402.  could  not  be 
set  off  against  such  a  claim.  We  do  not  think  it 
necessary  to  consider  this  point.  The  point  oagfat 
to  have  been  taken  at  the  triaL  If  it  had  been, 
the  learned  judge  woald  probably  have  amended 
the  statement  of  defence,  by  permitting  the  defen- 
dants to  add  a  counter-claim  for  this  401.  If  it 
had  been  pleaded  as  a  ooanter-claim,  we  think  it 
would  have  come  within  the  words  "  any  defence  " 
in  the  Act.  Had  the  Act  not  been  passed,  plain- 
tiffs oonld  only  have  sued  in  Harris  and  Co.'s 
name.  If  Harris  and  Co.  had  been  plaintiffs, 
defendants  ooald,  nnder  the  Judicature  Acts,  have 
made  this  401.  the  subject  of  a  counter-claim  and 
defence,  and  we  think  woald  have  been  within  the 
meaning  of  the  Act  of  Parliament. 

Euls  ditdiarged. 

Solicitors  for  the  plaintiffs,  Xrotoiss*  and  Oo. 

Solicitors  for  the  defendants,  8hum,  Oromman, 
and  Oo.  for  TurtiiuU  and  2^,  West  Hartlepool. 

[Note  bt  Repobtxb.— C(.  Briee  v.  Bamnitttr,  38 
L.  T.  Bep.  N.  S.  739 :  47  L.  J.  722,  Q.  B.,  and  the  remarks 
by  Cookbarn,  L.C.J.,  on  that  case,  in  Buck  v.  Bobaon, 
4SL.J.2S0,Q.B.] 


Thiir$day,  JUareh  6. 

(Before  Lord  Colebidos,  C.J.  and  Demuir,  J.) 

Habbis  v.  Wabbb.  (a) 

Pleading — Libel  —  Malieiou$  proseeuHon  —  State- 
menl  of  daim — Demurrer — Judioature  Act  1875, 
Order  XIX.,  rr.  4,  24. 

There  w  nothing  in  the  Judicature  Ads  to  oiler  the 
old  rule  of  pleading,  that  in  aotiontfor  libel  the 
very  words  of  the  Kbel  must  be  set  out  in  the 
statement  of  daim,  and  in  actions  for  malieinus 
prosecution  the  statement  of  claim  must  show  a 
prosecution  instituted  and  determined. 

This  was  a  demurrer  to  a  statement  of  claim. 

The  statement  of  claim  alleged  that  the  plaintiff 
was  a  farmer,  and  the  defendant  a  rector  in  Somer- 
setshire. In  June  1878  Frederick  Merry,  apackerin 
the  employ  of  the  Great  Western  Railway  Company, 
was  found  dead  on  the  railway  between  Taunton 
and  Watchet,  and  at  the  inquest  held  on  the  body 
of  Merry,  a  verdict  of  acsidental  death  was  re- 
turned. The  defendant  subsequently  wrote  and 
sent  to  the  chief  constable  of  the  county  letters  in 
which  he  charged  the  plaintiff  with  liaviag  been 
concerned  in,  or  guilty  of,  the  murder  of  the  said 
Frederick  Merry,  and  required  the  chief  constable 
to  cause  the  plaintiff  to  be  arrested  on  such  charge. 
The  defendant  also  sent  to  the  superintendent  of 
police  for  the  district  wherein  the  plaintiff  resided, 
and  charged  the  plaintiff  with  having  been  guilty 
of  the  murder,  and  required  the  superintendent  to 
arrest  the  plaintiff  upon  the  said  charge.  The  super- 
intondeat  of  police,  in  consequenoe  thereof,  endea- 
voured himsplf  to  arrest  the  plaintiff,  and  directed 
a  police  constable  to  proceed  to  tho  plaintiff's  resi- 

1      (tt)  Keiwrted  by  A.  H.  Bim,  isroa,  Es(i->  Buxlitw-at-LBW. 
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dence  and  to  arrest  and  detain  the  plaintiff  upon 
the  Baid  charge  of  marder  so  made  against  him  by 
the  defendant.  The  police  constable  accordingly, 
on  several  occasions,  went  to  the  plaintiff's  resi- 
dence and  endeavoored  to  arrest  him,  and  wonld 
have  done  so,  but  that  he  was  unable  to  meet  with 
the  plaintiff.  The  defendant  had  no  reasonable  or 
probable  cause  for  making  the  said  charge,  and  the 
same  was  false,  and  was  made  by  the  defendant 
maliciously,  and  with  intent  to  injure  the  plaintiff. 
By  reason  of  the  said  wrongfcu  and  malioions 
acts  of  the  defendant  the  plaintiff's  credit  and 
reputation  had  been  greatly  injured,  and  the  plain- 
tiff had  suffered  great  loss  and  injury. 

The  plaintiff  claimed  10002.  damages. 

Demurrer,  on  the  ground  that  no  prosecution  of 
any  kind  was  shown,  and  that  if  the  plaintiff 
meant  to  complain  of  libel  or  slander  the  words 
ought  to  have  been  set  oat,  and  on  other  grounds 
sufficient  in  law  to' sustain  the  demurrer. 

Bray,  for  the  defendant,  in  support  of  the  de- 
murrer, cited 

Bradtaugh  y.  The  Quam,  L.  Bep.  3  Q.  B.  Diy.  607 ; 
38  L.  T.  Bep.  IS.  S.  118 ;  and  the  oases  <nted  in 
the  JTidgmentB  in  tbst  case ; 
Aiutin  Y.  DoioUno.L.  Bep.  5  C.  P.  534 ;  22  L.  T.  Bep. 
N.  S.  721. 

Petheram,  for  the  plaintiff,  in  support  of  the 
claim. — First,  as  to  the  libel.  If  the  law 
requires  that  the  exact  words  of  a  libel  must  be 
set  out  and  proved  by  the  plaintiff,  then  in  every 
case  in  which  the  words  of  the  libel  are  forgottra 
and  the  libel  itself  destroyed  there  must  be  a  non- 
suit. By  the  Judicature  Act  1875,  Order  XIX,  r.  4, 
"Every  pleading  shall  contain,  as  concisely  as 
may  be,  a  statement  of  the  material  facts  on  which 
the  party  pleading  relies,  but  not  the  evidence  by 
which  they  are  to  De  proved,  such  statement,"  &c. 
And  by  rule  24  of  the  same  Order,  "  Wherever 
the  contents  of  any  document  are  material  it  shall 
be  sufficient  in  any  pleading  to  state  the  effect 
thereof  as  briefly  as  possible,  without  setting  ont 
the  whole  or  any  part  thereof,  unless  the  precise 
irords  of  the  document  or  any  part  thereof  are 
material."  Secondly,  as  to  the  malioiona  proeeon- 
tion.  The  defendant  here  writes  to  the  pcdioe, 
charges  the  plaintiff  with  murder,  and  requires 
them  to  act— and  tbey  do  act — upon  that  state- 
ment. 

Lord  CouiBiSGB.  C.J. — I  am  of  opinion  that  this 
demurrer  must  be  allowed.  I  am  willing  to 
assume  with  Mr.  Petheram  that  an  improper 
thing  has  been  done  by  the  defendant.  This  is 
an  endeavour  to  recover  damages  for  it  in  two 
forms,  as  a  libel  and  as  a  malicious  prosecution. 
As  to  the  latter,  Mr.  Petheram  admits  that  no 
prosecution  was  ever  instituted  and  determined, 
and  he  is  therefore  out  of  court  on  that  ground. 
Aa  to  the  libel,  Mr.  Petheram  admits  that  this  is 
an  entirely  new  form  of  pleading,  and  that  it  has 
always  hitherto  been  necessary  in  actions  for 
slander  and  libel  to  set  out  the  defamatory  words. 
And  this  is  not  a  merely  formal  matter.  The 
defendant  has  a  right  to  know  what  he  is  charged 
with  saying  or  writing.  Everything  may  turn  in 
actions  for  slander  and  libel  on  the  exact  words 
used;  and  a  slight,  but  important,  variation  in 
the  exact  words  may  make  the  whole  difference. 
I  find  it  laid  down  in  a  book  of  the  highest 
possible  authority  :  "  It  has  long  been  settled  that 
thedeclaration  or  indictment mnst profess  to  set  out 


the  very  words  published,  and  that  it  ii  aat 
sufficient  to  describe  them  by  their  usoal  ub- 
stance  and  effeot."(a.)  That  was  laid  downbft 
great  authority  many  years  ago ;  bat  it  has  bmi 
affirmed  by  the  Court  of  Appeal  within  tbekM 
few  weeks.  That  being  so,  it  is  admitted  AiU 
before  the  Judicature  Act  this  claim  could  not  hsw 
been  sustained;  but  Mr.  Petheram  relief  «• 
Order  XIX..  r.  i,  which  declares  that  "every 
pleading  shall  contain  as  concisely  aa  may  bs  a 
statement  of  the  material  facts  on  which  the  pirlv 
pleading  relies,  but  not  the  evidence  by  whiM 
tbey  are  to  be  proved,"  as  enabling  him  to  plaid 
aa  he  has  done.  But  the  answer  is  that  the  wordi 
here  are  the  material  faote  in  the  case.  Morwnc 
the  oonclusion  of  the  rule  is :  "  Forms  siouUc  to 
those  in  Appendbc  C.  hereto  may  be  used."  la 
Appendix  C.  there  is  no  form  of  daim  in  lib«l  or 
slander.  Thwefore,  I  think  the  law  with  respect 
to  setting  ont  the  defamatory  words  in  thsis 
actions  is  unaltered  by  the  Judioafeure  Act,  mi 
this  demurrer  most  be  allowed. 

DnnuLX,  J. — I  am  entirely  of  the  game  opiiiaa. 

I  will  only  add  that  rule  24  of  Order  XIX.  imt 

not  appear  to  me  to  help  Mr.  Petheram  it  al. 

That  says,  "Whenever  the  contente  of  a^«»- 

ment  are  material,  it  shall  be  saffident  in  aaf 

pleading  to  state  the  effect  thereof  as  brielf  u 

possible,  without  setting  out  the  whole  or  any  |Mt 

thereof,  unless  the  precise  words  of  tbe  doouieit 

or  any  part  thereof  are  materiaL"    The  latter  part 

of  that  rule  seems  to  me  to  entirely  prercrt  t 

construction  of  it,  such  as  Mr.  Petberam  coatHrfi 

for.    The  precise  words  of  a  libel  are  materiaL 

De/murrer  allowed  with  eoett.     Leave  to  awiwi 

vfithin  a  fortnight. 

Solicitors  for  plaintiffs,  WhltaJier  and  WooHat 

Solicitors  for  defendant,  Torr,  Janeioays,  Ten, 

and  GriJ>ble. 

BXOHBQUEE  DIVISION. 

May  10  and  Dee.  4, 1878. 

(Before  Ejsllt,  C.B.  and  Huddlbstox,  B.) 

Bs  DuTTOK ;  Eu  parte  Peaks  ahd  axoiusb.  M 

APFEAI.  rSOK  IKIXRIOK   COURT. 

WtU—Oift  of  money  to  trwttees  of  a  meehmiti' 
instUtUion~To  be  applied  towards  Ae  Wl*^ 
fund  conceded  therewith — Charity — Mortmat**-* 
(9  Geo.  2,  c.  S6)~Perpetuity—IAt^aryaiitd8(*e»r 
tific  InetUutioni  Act  1854  (17  4- 18  Viet.  e.  Il3<. 
»«.  80,  Si— Void  bequest— OonttrucHon. 

The  TunelaU  Athenoeum,  and  Mechanics  Institviis* 
was  established  and  maintained  by  the  doaatuM 
and  stihseriptions  of  its  members  for  the  purpett 
of  providing  a  lending  and  reference  lihrsn 
and  reading  room  and  lectures,  for  the  twe  as* 
mutual  improvement  of  the  members.  By  to** 
of  the  rules  of  the  institution  oM  the  properly  V 
the  institution  was  vested  in  the  trustees  therti^}^ 
the  time  being,  and  the  institution  was  not  to  »> 
dissolved  except  by  the  resolution  of  nine-ttnlhi 
in  number  of  the  members  present  at  a  specicllj 
called  general  meeting,  to  he  confirmed  by  a  Ut* 
resolution  at  a  subsequent  meeting  of  the  ««*« 
character.  There  was  no  building  fund  in  (**■ 
nection    with  the  institution,  biU  there  w«*  * 

(<i)  Starkie'8  Law  of   Slander  and   Libel,  Snd  d-. 
vol.  L,  362. 

0>)  Kopoztad  by  Hhst  Lziob,  Esq..  Bsrristm-ths'' 
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"linking  fund  "  etlabUahed  to  pay  off  a  mart- 
foge  on  (he  premitet  occupied  hy,  and  which  was 
the  property  of,  the  institution.  A  testator 
htmng  hequeaOud  a  gum  of  money  "  «nfo  the 
hmiteeefor  the  time  being  of  the  inetUution,  to  be 
apfftied  oy  them  towards  the  huHding  fund  in  eon- 
M«mot>  thereunlh,"  it  was 
SiU,  hy  the  Exehequer  Dioition  (KeUy,  O.B.  ami 
Emddletton,  B.),  that  the  instHution  was  not  a 
Aaritable  ineltiuiion  so  as  to  bring  the  ease 
wilhin  the  terms  of  the  Hjtrtmain  Act  (9  Oeo.  2, 
c  SC),but  that  the  bequest  was  void  as  tendittg  to 
meats  a  pmrpetmiy. 

Jke  imses  of  Came  v.  Long  (2  L.  T.  Bep.  N.  8.  552  ; 
iJ>ea.F.4rJ-  75;  29  L.  J.  603)  mi  Thomson 
w.  Shakeepeare  (1  L.  T.  Bep.  N.  8.  398;  2  Be 
ft  J".  ^  J.  899;  29  L.  J.  276,  Oh.)  in  point  amd 
fallowed. 

Iko  vas  an  appeal  from  the  decision  of  the  jadge 
«f  the  Coonty  Gonrt  of  Staffordshire,  holden  at 
"Bsmiej,  Borslem,  and  Tanatall,  on  the  petition  of 
John  Wade  Feake  and  J.  Beech,  the  tmstees  of  the 
I^Hwtall  Athensetun  Mechanics  Jbutitation,  and 
die  facts  of  the  case  were  as  follows : — The  testator, 
cne  Thomas  Dalton,  by  his  will  bearing  date 
ibe  10th  Aug.  1874,  afler  the  bequests  of  divers 
peeniiiary  legacies,  gave,  devised,  and  bequeathed 
the  resiuie  and  remainder  of  his  personal  estate, 
and  all  his  real  estate,  to  his  wife  and  one  Allen 
Beckett  Lowndes,  their  heirs,  executors,  adminis- 
trators, aad  assigns,  upon  trust  to  get  in,  sell,  and 
coBvert  the  same  into  money,  and  to  invest  the 
proneeds  aod  pay  the  annual  income  thereof  to  his 
said  wife,  for  her  separate  use  during  her  life,  and 
Aom  and  immediately  after  her  decease,  the  said 
testator  ^ve  and  bequeathed  the  capital  as  well 
as^  the  income  of  the  said  proceeds  of  his 
said  trust  estate,  after  the  payment  of  the 
l^adee  hereinbefore  bequeathed,  "  unto  the 
tmteea  for  the  time  being  of  th^  Tanstall  Athe- 
iMenm  ICechanios  Institution,  to  be  applied  by  them 
towards  tbe_  building  fond  in  connection  there- 
with," and  it  was  declared  that  the  receipts  of 
the  trustees  of  the  institution  should  be  sufficient 
diachargea  to  the  trustees  of  the  said  will. 

The  testator  died  on  the  13th  Aug.  1874,  not 
leaving  any  real  estate,  but  his  residuary  personal 
estate  amounted  to  the  sum  of  4312.  2i.  2d.  His 
wife  survived  him,  and  on  her  death,  on  the 
26th  March  1877,  disputes  and  questions  arose 
touching  the  validity  of  the  above  bequest  to  the 
tmsteea  of  the  Tnnstall  Athenaum,  and  there- 
vpim  the  surviving  executor  and  trustee  of  the 
testator's  will,  the  said  Allen  Beckett  Lowndes, 
paid  the  431 Z.  2s.  2d.  into  the  Post  Office  Savings 
Bmk  under  the  provisions  of  the  Trustee  Belief 
Atts  and  the  Countv  Court  Act  1867.  Thereupon 
the  trnstees  of  the  Tunstall  Athenasum  and 
Keohaoica  Institution,  presented  their  petition 
ivaying  that  the  money  should  be  paid  to  them  as 
SDch  trnstees,  to  be  applied  by  them  in  accordance 
with  tilie  cGrections  of  the  testator's  will.  The 
•arriving  executor  and  the  next  of  kin  of  the 
testator  were  made  respondents  to  and  opposed 
the  said  petition,  which  came  on  for  hearing 
before  the  County  Court  judge,  when  it  appeared 
horn  the  evidence  that  the  institution  was 
toDoded  for  the  purpose  of  providing  the  members 
of  the  institntion  with  a  library  consisting  of  a 
Bbnury  of  reference,  and  a  circulating  library,  and  a 
reading  room,  and  for  holding  public  lectures  and 


classes  for  mutual  improvement.  The  institution 
was  managed  by  a  committee  appointed  under 
rules  in  accordance  with  the  Literary  and  Scientific 
Institutions  Act  1854,  and  occupied  a  house  which 
was  purchased,  ready  built,  by  the  committee. 
There  was  no  "  building  fund,"  but  there  was  a 
"  sinking  fund "  formed  by  a  resolution  of  the 
committee  for  the  purpose  of  paying  oS  a  mortgage 
debt  on  the  premises. 

The  following  were  the  rules  relating  to  the 
constitution  of  the  society,  so  &r  as  mateirial  to 
this  jreport : 

1.  The  members  of  this  institation  shall  conedat  of  (a) 
Donors  of  101.  or  upwards  in  money  or  books  at  onetime, 
who  shall  be  invested  with  oil  the  privil^res  of  elaaa  o 
for  life,  (b)  Honorary  Babsoriben  of  11.  and  npwards 
aTiTiTially,  who  shall  be  eliipble  to  any  ofSoe,  and  entitled 
to  »U  the  priyilegea  of  the  institntion.  (e)  Snbacriben  of 
108.  per  animmj  with  1«.  entrance  fee,  who  shall  be  en- 
titlad  to  all  pnvileerea  as  above,  (d)  SnbBaribeTB  of  Si: 
per  annum  and  6d.  entianoe  fee,  entitling  them  to  tlis 
use  of  the  reading  room  or  library  separately,  as  may  be 
determined  npon  at  the  time  of  entermg.  .  .  . 

4.  The  institntion  shall  not  be  diasolvM  withont  the  con- 
sent of  nias-tentha  in  nnmber  of  the  members  present  at 
a  general  meeting  to  be  speeially  called  for  that  pnrpoae, 
snob  ooosent  to  be  oonfiimed  by  the  like  majority  at  a 
special  general  meeting,  to  be  called  within  not  less  than 
one  or  more  than  three  calendar  months  from  the  passing 
of  snoh  first  resolntion.  .  .  . 

5.  The  property  and  efFeota  of  the  instilaition  shall  from 
time  to  time  be  vested  in  the  trnstees  for  the  time  beiiiir 
in  tmst  for  the  general  benefit  of  the  members.  ■  •  •  , 

45.  No  member,  on  withdrawing  from  this  institntion 
by  forfeiture,  ezpnlsion,  or  otherwise,  shall  be  entitled  to 
claim  any  share  or  interest  in  the  prt^erty  of  the  institn- 
tion. 

The  learned  judge  of  the  Ooanty  Court  held 
that  the  testator's  gift  to  the  trustees  of  the  insti- 
tution was  void  under  the  9  Geo.  2,  c.  36,  as  being 
a  bequest  of  money  to  be  laid  out  in  land  for  a 
charitable  purpose,  and  dismissed  the  petition  of 
the  Athenaeum  trustees,  and  directed  that  the 
property  should  go  the  testator's  next  of  kin. 

From  that  decision  the  trustees  of  the  Tunstall 
AthensMim  appealed,  and  a  rule  nisi  was  obtained, 
calling  on  the  surviving  executor  and  next  of  kin 
of  the  testator  to  show  cause  why  tbe  judgment 
or  order  of  the  judge  of  the  County  Gonrt  should 
not  be  set  aside,  and  an  order  made  in  the  terms  of 
the  petition  on  the  ground  that  the  institution 
was  not  a  charity,  and  that  the  gift  was  not  void 
for  perpetuity,  or  on  tbe  ground  that,  if  the  insti- 
tution was  a  charity,  the  gifts  was  not  void  under 
the  9  Oeo.  2,  c.  36,  and  accordingly 

2faj^l0. — Arthitr  Charles,  Q.C.  appeared  for  some 
of  the  nextof  kinandshowed  cause  against  the  rule. 
— ^The  question  for  the  court's  determination  here 
is,  whether  or  not  this  is  a  good  and  valid  trust,  or 
whether  the  gift  to  the  trustees  of  the  Tunstall 
Atheneanm  is  or  is  not  a  void  bequest.  There  are 
two  grounds  on  which  it  is  contended  on  the  part 
of  the  next  of  kin  that  the  bequest  is  void : 
first,  as  being  a  bequest  to  a  charity  of  money  to 
be  laid  out  in  the  purchase  of  land ;  and,  secondly, 
as  tending  by  the  terms  of  ^he  bequest  to  create  a 
perpetuity.  With  regard  to  the  first  point,  the 
will  contains  no  direotion  that  land  is  not  to  be 
purchased  with  this  money,  nor  is  there  anything 
in  the  will  to  prevent  such  an  application  of  it, 
and  therefore  it  is  void  within  the  meaning  of 
the  statute  9  Oeo.  2,  c.  36.  With  regard  to  the 
second  point,  it  can  hardly  be  contended  on  the 
part  of  the  trustees  of  the  institution  that  the 
terms  of  the  bequest  do  not  contemplate  the  per- 
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petaal  continaance  of  the  inatitntion,  though  it  is 
tme  that  by  the  4th  rale  of  the  institatioa  there  ia  a 
power  to  dissolve  it  if  a  majority,  consisting  of  not 
less  than  nine-tenths  of  the  majority  of  the  mem- 
bers present  at  a  speoially  called  general  meeting, 
resolve  that  that  shall  be  done.  The  present  case 
deurly  tends  to  create  a  perpetuity,  and  it 
camiot  be  distinguished  from  the  deoision  of  Lord 
Campbell,  L.C.  in  Oame  y.  Long  (2  L.  T.  Bep. 
N.  S.  552 ;  2  De  G.  F.  &  J.  75 ;  29  L.  J.  503,  Oh.) 
[He  was  then  stopped.] 

English  Harriaon  on  the  same  side,  for  others  of 
the  next  of  kin,  added  nothing. 

JvUan  Bobins,  for  the  surviving  executor  and 
trustee  of  the  testator's  will,  submitted  to  i^ide  by 
the  deoision  of  the  court. 

A.  D.  Tytsen  and  Sidney  Woolf,  for  the  trustees 
of  the  Tunstall  Institution,  supported  their  rule. — 
A  gnft  such  as  that  in  this  case  to  an  association 
of  this  kind  in  such  a  way  as  to  make  the  flubject- 
matter  of  the  gift  become  part  of  the  property  of 
the  association  so  as  to  come  under  their  free 
disposition,  as  is  the  case  here,  is  a  perfectly  g;ood 
and  valid  g^t.  The  present  case  differs  from  -that 
of  Oame  v.  Long,  which  was  the  case  of  a 
corporation  where  there  was  no  right  to  divide 
the  property.  The  present  association  is  a  volun- 
tary unincorporated  body,  and  may  divide  the. 
Sroperty  amongst  themselves  as  co-owners  on 
issolving  the  society.  They  are  a  mere  club. 
There  is  nothing  in  the  nature  of  the  asso- 
ciation that  infringes  the  rule  against  perpetui- 
ties, the  members  havins  a  power  to  dissolve 
at  any  moment,  as  in  we  case  of  Brovsn  v. 
Dole,  before  the  Master  of  the  Bolls  (L.  Bep.  9 
Gh.  Div.  78).  The  present  case  is  trithin  the 
decision  of  Wickens,  V.G.,  in  Codfe«  v.  Maninwe  (24 
L.  T.  Bep.  N.  S.  869 ;  L.  Bep.  12  Eq.  Gas.  574 ; 
40  L.  J.  640,  Ch.),  in  which  the  distinction 
between  that  case  and  Oame  v.  Long  was  pointed 
out  by  the  learned  Yice-Chanoellor,  the  gift  in 
Oatne  v.  Long  being  to  the  trustees  ana  their 
heirs  for  ever,  and  the  members  there  having  no 
power  to  sell  the  land  the  profits  of  which  were 
cnven  in  trust  for  the  benefit  of  the  institution. 
[£JBLI,T,  C.B.  refers  to  The  Mayor,  ^c,  of  Olou- 
eeiter  v.  Woodi,  3  Hare,  131 ;  s.o.  nom.  The  Oorpo- 
raiion  of  Oloueeaier  v.  Otbom  and  another,  in  the 
H.  of  L.,  affirming  the  decision  below,  1  01.  &  Fin. 
272.]    They  cited  also 

Stewart  v.  Oreen,  5  Ir.,  Ea.  Bep.  470,  at  p.  485  ;  and 
Wisrun  on  Wills,  3rd  edit.  p.  51,  piopoaition  5,  4th 
edit.  p.  65, 

and  contended  that  this  bequest  was  not  void 
within  the  rule  aeainst  perpetuities,  and  that  the 
decision  of  the  County  Court  judge  was  wrong. 

A.  Oharles,  Q.O.in  reply.— Nothing  that  has  been 
urged  on  the  other  side  has  upset  the  authority  of 
the  decision  in  Oame  v.  Long,  or  its  applicability  to 
the  present  case.  This  money  surely  could  never 
become  the  property  of  the  trustees  or  members  of 
the  institution  under  any  circumstances,  for  the 
institution  comes  within  and  is  subject  tothe provi- 
sions of  the  Literary  and  Scientific  Institutions 
Act  1854  (17&  18  Vict.  0. 112),  by  thoexpress  terms 
of  sect.  33  of  the  Act,  by  sect.  80  of  which  the  pro- 
pertv  on  dissolution  would  go  to  some  other 
institution,  and  could  not  be  divided  among  the 
members. 

Our.  adv.  wiU. 


Ke(LT,  C.B. — This  case'oame  before  us  on  appeal 
from  a  deoision  of  the  judge  of  the  County  Court 
of  Staffordshire,  and  the  question  we  have  to 
decide  is,  whether  a  beqaest  under  the  will  of  one 
Thos.  Dalton  to  the  trustees  for  the  time  being  of 
the  Tunstall  Atheneaum  and  Mechanics  Institutiou 
can  or  not  be  supported  as  valid.  Two  qaestions 
upon  which  the  bequest  might  be  held  to  be  invalid 
were  presented  to  us  in  the  course  of  the  argu- 
ment, viz. :  first,  that  it  was  void  under  the  Mort- 
main Act  as  a  bequest  to  a  charitable  institution ; 
and  secondly,  that  it  was  void  as  tendine  to  create 
a  perpetuity.  If  the  bequest  should  m  held  to 
oome  within  either  of  these  two  grounds  of  objec- 
tion, it  would  be  a  void  bequest,  and  the  next  of 
kin  of  the  testator  would  be  entitled  to  the  money 
or  tand  which  was  the  subject  of  it.  The  trusts 
of  the  bequest  are  "to  the  trustees  for  the 
time  being  of  the  Tunstall  Athenaaam  and 
Mechanics  Institution,  to  be  applied  by  them, 
towards  the  building  fund  in  connection  there- 
with." The  first  question,  therefore,  that  arises  is, 
what  is  the  nature  and  character  of  this  Athe- 
neum,  and  is  it  a  charitable  institution  P  ITpoa 
that  point,  having  regard  to  the  terms  of  the 
beqaest,  I  think  that,  if  the  institution  were  a 
charity,  this  bequest  would  probably  be  held  to 
be  void  under  the  Mortmain  Act.  But  when 
we  look  to  the  rules  of  this  society,  which  set  out 
at  great  length  the  objects  and  purposes  of  the 
institution,  we  find  that  it  is  in  reality  it  specie* 
of  club  in  which  a  number  of  people  meet  together, 
and  agree  to  occupy  and  use  a  certain  hoase  and 
premsee  for  the  purposes  of  mutual  literary  io- 
struction,  amusement,  and  improvement.  Under 
these  circumstances  I  am  of  opinion  that  this  insti- 
tution is  not  a  charitable  institution,  and  that  it 
comes  clearly  within  the  decision  of  HaIl,Y.C.,  in  the 
case  of  Be  CHarlc'e  Truete,  (45  L.  J.  194,  Gh. ;  L.  Bep. 
1  Ch.Div.497,)inwhichthelearnedYice-Ghanoellor 
deals  with  the  question  which  arises  in  the  pre- 
sent case,  and  decides  that  an  institution  for  - 
mutual  benefit  is  not  a  charity.  But  even  if  this 
institution  were  to  be  held  to  be  a  charitable  in- 
stitution, I  am  by  no  means  sure  that  this  par- 
ticular bequest  would  be  void.  The  other  and 
principal  question,  however,  that  was  argaed 
before  us  was,  whether  the  bequest  was  valid,  or 
whether  it  was  void,  on  the  ground  that,  having 
regard  to  its  express  terms,  it  tended  to  the 
creation  of  a  perpetuity.  Now,  with  regard 
to  that  question,  I  am '  clearly  of  opinion 
that  this  bequest  is  certainly  void  on  that 
ground.  The  case  of  Oame  v.  Long  is 
strongly  in  point.  In  that  case  there  was 
a  devise  of  freeholds  to  Uie  "trtistees  for  the 
time  being  of  the  Penzance  Public  Libroiy  U> 
hold  to  them  and  their  suooessors  for  ever  for  the 
use,  benefit,  maintenance,  and  support  of  the  said 
library,"  and  the  Lord  Chancellor  (Lord  Camp- 
bell) in  his  judgment  in  that  case  said :  "  I  look 
upon  this  as  a  devise  for  the  benefit  of  a  sodety 
01  individuals  in  Penzance.  My  objection  to  it  i* 
that  it  leads  to  a  perpetuity,  an  objection  with 
which  the  Yice-Chancellor  does  not  appear  to  bars 
deidt,  but  which  appears  to  me  wholly  fatal  to  the 
devise.  The  clear  intention  of  jfae  testator,  u 
expressed  by  the  will,  is  that  there  should  be  a  gift 
in  perpetuity  to  this  institution  at  Penzance-  Tb» 
gift  is  to  the  trustees  for  the  time  being  of  the 
society  and  their  sacoessors  for  ever,  they  holding 
it  for  the  use,  benefit,  maintenance,  and  sapport of 
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the   library."     Now,   without  donbt,  these  are 
stronger  words  than  those  which  appear  in  the 
baqnest  in  the  present  case;    bat  nevertheless, 
lookine  to  the  rales  and  constitution  of  the  society 
with  which  we  are  dealinK,  it  appears  to  me  that 
there  is  nothing  here  to  prevent  this  society  last- 
ing for  ever,  or  that  shomd  necessarily  cause  it  to 
oease  to  exist,  and  I  think,  therefore,  that,  though 
the  bequest  in  this  case  does  not  contain  tne 
strong  words  of  the  one  in  Come  v.  Lotm,  the  prin* 
oipleof  thatcase  does  and  must  apply.  Lord  Camp- 
bell then  went  onto  say :  "  If  the  devise  had  been 
in  &T0ur  of  the  existing  members  of  the  society, 
and  had  they  been  at  liberty  to  dispose  of  the 
propertnr  aa  they  might  think  fit,  then  it  might,  I 
think,  have  been  a  lawful  disposition,  and  not 
tending  to  a  peipetnity.    But  looking  to  the  Ian- 
goage  of  the  rules  of  this  society,  it  is  clear  that 
the  library  was  intended  to  be  a  perpetual  institu- 
tion, and  the  testator  mnst  be  presumed  to  have 
known  what  the   regulations   were.    By  one  of 
these  it  is  provided  ttiat  the  society  is  not  to  be 
broken  up  so  long  as  the  members  remain.    The 
devise  is  for  the  benefit  of  a  subsisting^  society, 
•nd  one  which  is  intended  to  subsist  so  lon^  as 
the  members  remain,  and  the  property  comprised 
IB  the  devise  is   therefore   to  be  taiken  out    of 
commerce,  and  to  become  inalienable,  not  for  a  life 
or  Uvea  in  being  and  twenty-one  years  afterwards, 
bat  for  so  long  as  ten  of  the  members  of  the  society 
shall  remain.       On  that  ground  the  decision  of 
the  Vice- Chancellor  in   Came  v.  Long  was  re- 
▼eraed  accordingly.    There  are  many  other  cases 
also,  and    amongst  them    that  of    Thomson  v. 
Shakeapeco'e   (1    L-.    T.  Bep.  IS.   S.  398;    1  De 
G.  F.  &  J.  399;   29  L.  J.  276,  Ch.)  which  are 
in    pcint   even  more   dinectly  npon  the  present 
oaae,  and  go  to  show  that  where  by  the  aonstitu- 
tion  of  a  club,  society,  or  other  institution,  not 
a  charity,  there  is  nothing  necessarily  to  put  an 
end  to  its  existence,  so  that  it  may  last  an  indefinite 
time,  and  the  gift  is  made  in  such  terms  as  to 
make  the  subject  of  it  an  accession  to  the  capital 
or  permanent  property  of  the  club,  or  other  institu- 
tion, and  not  a  sum  to  be  brought  into  the  annual 
aooonnta  of  the  institution  as  part  of  its  yearly 
income  to  be  disposed  of  by  the  then  existine 
members,  then  there  is  in  snch  a  case  a  tendency 
to  a  perpetuity,  and  the  bequest  is  void.     Tor 
these  reasons,  therefore,  I  am  of  opinion  that  the 
judgment  of  the  Connty  Court  judge  was  right, 
that  the  next   of  kin  are  entitled  to   our  judg- 
ment, and  that  this  appeal  mnst  be  dismissed. 

HusDLESioN,  B. — I  am  of  the  same  opinion. 
Upon  the  argument  it  was  aJmoat  conceded  that 
this  institution  was  not  in  any  sense  a  charitable 
insUtntion,  its  object  being  solely  social  and 
literary,  and  that  the  case  therefore  did  not  fall 
witliin  the  Mortmain  Act  (9  Geo.  2,  c.  36).  It  was, 
however,  urged  upon  us  that  the  County  Court 
judge  was  right  in  lidding  the  bequest  to  be  void 
as  tending  to  a  perpetuity,  and  I  agree  entirely 
with  my  Lord  in  holding  that  that  is  so.  It  was 
oontenoed  on  the  part  of  the  appellants,  the 
trustees  of  the  Athenseum,  that  there  were 
no  words  in  the  present  case  showing  that  the 
testator  contemplated  anything  in  the  natoie  of  a 
perpetnity,  and  that  in  that  respect  the  case 
resembled  the  case  of  Coeks  v.  banner*,  where 
there  was  a  bequest  to  a  voluntary  association 
of  ladies  for  pious  and  charitable  purposes,  and  that 
there  wa?,  as  in  that  case,  nothuig  in  the  rules  of 
VoL  XL.,  N.  S.,  1020. 


the  present  institution  to  prevent  the  dissolu- 
tion of  the  society  and  the  division  of  the  pro- 
perty, and  in  that  respect  establishing  a  g^eat 
distinction  between  the  presenc  case  and  that 
of  Came  v.  Long.  That  argument,  however,  if 
it  were  well  founded,  was  met  and  answered  by 
Mr.  Charles  on  the  part  of  the  respondents,  the 
next  of  kin,  who  referred  to  the  Literary  and 
Scientific  Institutions  Act  1854  (17  &  18  Vict, 
o.  112),  and  pointed  out  that  that  Act,  which  by 
sect.  33  is  made  applicable  to  all  such  institu- 
tions as  the  present  one,  expressly  provides  by 
sect.  30  that  upon  dissolution  the  property  of  an 
institution  under  the  Act  shall  not  be  paid  to  or 
distributed  among  the  members  of  the  institution, 
or  any  of  them,  but  shall  be  given  to  some  other 
institution  to  be  determined  by  the  members  at 
the  time  of  dissolution,  or  in  defi»ult  thereof 
b^  the  judge  of  the  Connty  Court.  1  i^ree 
with  Mr.  Charles  that  it  is  not  necessary  that 
a  bequest  should  oontbin  the  express  words 
"for  ever"  in  order  to  bring  it  within  the 
rule  against  perpetuities.  The  real  object  of  the 
present  testator  clearly  was  to  do  something  which 
should  be  a  benefit  to  the  institution  or  society  for 
ever,  and  so  to  create  a  perpetuity ;  and  I  am 
therefore  of  opinion  that  the  County  Court  judge's 
decision  was  right,  and  this  appeal  therefore  should 
be  dismissed. 

Jitdgment  bdow  affirmed.     Leave  to  appeal 
refused. 

Solicitors  for  thepetitioners  (appellants),  LU' 
wellyn,  Achrill,  and  Uammack,  agents  for  LleweUyn 
and  Adcrill,  Tunstall. 

Solicitors  for  the  testator's  next  of  kin  (re- 
spondents), H.  TyrrM,  agent  for  E.  Tennant  and 
Co.,  Hawley;  and/.  Bvrton,  agent  for  Tomihmson 
and  Fvmioal,  Burslem. 

Solicitors  for  the  executor  and  trustee  of  the 
will,  Norris,  Allen,  and  Oa/rter,  agents  for  Q,  Smith, 
Tunstall.  

COURT   OF   APPEAL. 

SITTINGS  AT  LINCOLN'S    INN. 

Nov,  6, 1878,  and  Mar elt  22, 1879. 

(Before  Baooauat,  Bbxit,  and  Cotton,  L.JJ.) 

Chapkan  v.  Botal  Nithkblands  Steak  Naviga- 
tion CoMPANT.  (a) 

Steamship  —  OoUision  —  Limitaiion  of  liabilUy — 
Both  ve»seU  to  blame — Mer^ant  Shipping  Act 
1854.  s.  514 — Merchant  Shipping  Amendment  Act 
1862, «.  54. 

Plaintiff  was  owner  of  the  steamship  S.,  the 
defendants  were  owners  of  the  steamship  V,  and 
of  her  cargo.  A  collision  had  occurred  between 
the  two  vessels,  whereby  the  V.  had  been  lost  with 
her  cargo.  The  S.  wou  also  damaged.  In  an 
action  in  the  Admiralty  Division,  both  vessels  had 
been  found  to  bUune,  and  ti»e  ordinary  Admiralty 
rule  where  both  vessels  were  to  blams  was  ordered 
to  apply,  namely,  that  each  was  to  pay  half  the 
damage  to  the  other.  The  owner  of  the  S.  (hen 
took  proceedings  in  the  Chancery  Division  to 
obtain  the  benefit  of  the  provision  of  the  Merchant 

(a)  Baported  by  £.  S.  Boon,  Saq,.,  BuTijitK«t-L>w. 
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8h^i»pi»g  Aat,  whitih  enahlet  ahipovmon  to  limit 
ttMT  UcunUiy  to  a  *vm  ejwo!  to  8i.  p«r  ton  of  the 
imnage  of  ^nrtiUp.  9%«  lott  ■on  Me  V.  and  her 
«tirgo  warn  titovt  28,000?.,  and  the  Umit  ^UMUty 
at  SL  per  ton  of  the  B.  would  he  oiUy  5200!.  The 
I0M  on  ^  B.  wot  about  4&&1.  The  owner  of  the 
€^  while  timiming  to  hmit  his  ownUiA&ity  to  81. 
per  ton,  claimed  neeerthtieee  to  reoover  lujf  the 
damage  etutaimed  hy  his  own  vessel  agtanst  the 
owners  of  Uie  V.,  which  would  mcjee  him  liable 
for  a  haJimee  of  about  S200L  The  owners  of  the 
V.  on  the  other  hand  <Mmed  to  have  the  two  sets 
of  damages  first  assessed,  and  the  B.'e  half 
damage  dediueted  from  the  V.'s  half  damage,  and 
fken  eoniended  that  the  oumere  of  the  V.  should 
prove  against  the  B.  for  the  bedamee  to  the  extent 
of  81.  per  ten,  whiiA  would  make  the  plaintiff 
liable  to  ffie  fuU  Umit  of  his  UahiiUy,  namdy 
oJGOl, 
Beld,  by  BaggaUay  and  Cotton,  L.JJ.  {reversing 
the  decision  of  Jessel,  M.B.),  Brett,  LJ.  dissenting, 
that  on  the  true  construction  of  the  54th  eeetion 
of  tte  Merchant  Shipping  (Amendment)  Act  1862, 
there  could  be  no  set-of  vnier  the  eireamstances, 
that  the  prineiple  advocated  by  the  plaintiff  was 
ih»  correct  one,  and  that  the  proof  must  be  for  the 
whole  moiety  of  the  damage  ascertained  to  have 
been  srtslained  by  each  ship. 

This  was  an  appeal  by  the  plaintiff  from  a  dedsion 
of  the  Master  of  the  Bolls  in  a  snit  for  the  limi- 
tation of  the  liability  of  shipowners  in  a  case  of 
oollision,  the  crews  01  both  vessels  having  been,  to 
blame. 

The  plaintiff  was  the  owner  of  the  steamship 
Bavemake;  the  defendants,  the  Boyal  Nether- 
lands Steam  Navigation  Company,  were  the 
owners  of  the  steamship  Vesimitu,  and  the  owners 
of  her  cargo. 

On  the  7th  April  1876  a  coUision  had  ooottrred 
between  the  two  vessels,  whereby  the  Vesuvius 
had  been  sank,  and  was  lost,  with  her  cargo.  The 
Bavemake  was  also  damaged. 

On  the  22nd  April  an  action  for  damages  was 
oommanoed  in  the  Admiralty  Division  by  the 
owners  of  the  Vesuvius  against  the  owners  of  the 
Bavemake,  who  defended  the  action,  and  pat  in  a 
coanter-didm  against  the  Vesuvius. 

The  action  was  tried  on  the  24th  Jaly  1876, 
before  the  judge  of  the  Admiralty  JDivision,  who 
held  both  vessels  to  blame,  and  the  ordinary 
Adxxdratty  mie  where  both  vessels  were  to  blame 
was  ordered  to  apply,  namely,  that  each  was  to 
pay  half  the  damage  to  the  other. 

The  owner  of  the  Bavemake  thereupon  com- 
menced the  present  action  in  the  Chancery 
Division  to  obtain  the  benefit  of  the  provision  of 
the  Merchant  Shipping  Act  which  enables  ship- 
owners to  limit  their  u&bility  to  a  sum  eqoal  to 
81.  per  ton  of  the  tonnage  of  their  ship.  He  claimed 
a  declaration  that  he  was  only  answerable  in 
damages  in  respect  of  loss  and  damage  to  the 
owners  of  the  Vesuvius  and  her  freight,  the  goods, 
effects,  and  merchandise,  and  other  things,  on 
board  the  said  ship,  to  an  aggregate  amoant  not 
exceeding  50642.,  being  the  amount  of  81.  per  ton 
on  the  gross  registered  tonnage  of  the  Bavemake, 
and  for  relief  conseqnent  on  snch  declaration. 
The  loss  on  the  Vesuvius  and  her  cargo  was  sbont 
^8,0002.  and  the  limit  of  liability  at  81.  per  ton  of 
the  Baxemake  would  be  only  5600Z.  The  loss  on 
th«  Bavmmaice  was  aboot  40002.     The  present 


plaintiff,  the  owner  of  the  Bavemake,  while  claim- 
ing to  limit  his  own  liability  to  82.  per  ton,  claimed, 
nevertheless,  to  recover  half  the  damage  sngtained 
by  his  own  ship  against  the  owners  of  the  Yt- 
suvviis,  which  woold  make  him  liable  for  a  bid*Dea 
of  about  32002. 

The  owners  of  the  Vesiuieius,  on  the  other  hud, 
claimed  to  have  the  two  sets  of  damages  first  sb- 
sessed,  and  the  Bavemake'e  half  damage  deducted 
from  the  Vesuviue's  half  damage,  and  then  con- 
tended that  the  owners  of  the  Vesuvius  shonld 
prove  against  the  Bavemake  for  the  baknoe  to 
the  extent  of  82.  per  ton,  which  would  make  the 
plaintiff  liable  to  tiie  fall  limit  of  his  liabifity, 
namely,  52002. 

On  the  7th  Aug.  1878  the  case  oame  before  the 
Master  of  the  Bolls,  when  he  gave  the  foIlowiBg 
judgment,  deciding  in  favour  of  the  defendsBtn, 
the  owners  of  the  VesiuAus. 

Jbssxl,  M.B. — I  will  first  of  all  give  my  view  of 
what  the  meaning  of  the  thing  is,  and  then  I  will 
see  how  far  that  view  is  oonaiBtent  with  the  waH- 
known  forms  of  preoedents.     When  two  sbipi 
come  into  collision  and  both  are  in  fault,  one  or 
the  other  can  recover  damages,  and  onlyeoeof 
the  two,  because  the  result  (rf  the  aotion  is  that 
either  the  plaintiff  or  the  defendant  is  to  ina 
something.    That  is  the  meaning  of  it.    "nie  oon- 
sequenoe  of  the  collision  is,  that  damage  faeii^ 
done  to  one  or  both  veaaels,  the  o>wser  of  ods 
vessel   can   recover  something  from  the  other. 
The  Admiralty  rule  in  suoh  a  case  is  to  take  the 
amoant  of  the  damage  ^one  to  eooh  veasel,  to  add 
the  amounts  together,  and  to  halve  them,  so  thit 
each  owner  is  tnfer  se  to  bear  half,  and  then  to 
ascertain  who  is  to  pay  to  the  other,  and  the 
monition  finally  issues  for  the  balanoe.    That  is  kD 
l^t  is  ever  recovered  in  the  aotion.  .  Now  let  ns 
look  at  what  the  statute  provides :  "  "WlieK  any 
loss  or  damage  is,  by  reason  of  the  imprsiNr 
navigation  of  suoh  ship  as  aforesaid,  caused  toasy 
other  ship  or  both,  they  are  not  .answeraUe  v 
damages,    beyond  a  certain  vmoaat.    What  wen 
they  then  answerable  for  tiefore  tbe  Jodiost^ 
Act    passed?     They   were  answerable   ix  the 
balance.    The  other  «iAe  eonld  net  iiave  got  6«ai 
the  Admiralty  judge  a  monition  for  iBore  thmlte 
balanoe.    Since  the  passing  of  the  Jadicatare  A«t 
is  there  any  distinction  P    If  bbera  is,  it  is  entitetf 
in  favour  of  the  same  view,  bsoaose  smoe  then 
these  things  ai«  ao  longer  laiseA  by  oross^aaaes 
bat  by  oountwr-olaiiBB.    It  is  •  «iei«  (pestion  of 
prooednra.    Whati8tohe'denB«ntb*t)ttd^ent? 
What  is  the  -duty^  of  the  judce  P  I  Iftank  it  u  plain 
that  that  whioh  was  ferraeriy  «aUeel  "  sat-eCE "  is 
now  a  matter  of  right  and  4aty,  b  right  ia  the 
first  party  to  paywM  a  -dvt^ki  the  judge  to  graat. 
That  is  peifaotly  olear  vAea  yea  leeflc  at  die  Act 
of  Parliament,  mioh-is  fer  lifae  pcn-pase  of -eaaUing 
the  oourt  to  do  complete  jusUoe.    le  it  oompiets 
juBtioe  to  goaake  one  side  pay  and  leave  the  ether 
side  withoaJt  paying?     The  24th  eeotian  -dl  the 
Judiottture  A«t  4873,  sub-sect.  3,  says :  -The said 
ooarte  respeotvvely  and  overy  jodge  thereof  lAiall 
also  have  power  <to  'grant  to  any  '^feodant  in 
respaot'Of  any -BqaiitaBle 'estate  er  ri^vt  or  othor 
matter   of   equity,  and   also   in  Teapaot  of  a^ 
legal   estate,  vigfat,  -or  title   olairaed  or  assertw 
by  him,   all    .suoh   relief    -against   nny  plaintiff 
or    petitioner    as    sudh  -defeodant    «faaU    have 
properly  claimed  by  his   pleading,   and  as  the 
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said  courts   respeetively,  or  any   judgo  thereof, 
might  lutTe  graoted  in  any  sait  institated  for  that 
parpose  by  the  same  defendant  against  the  same 
pbiniiff  or  petitioner."     Nothing  can  be  wider. 
"  All  BQoh  ndief  "  shows  it  may  be  in  diminatioa 
of  the  piaintifTs  claim,  or  it  may  be  in  ezoeaa  of 
the  phintifTs  olaim,  bat  altbongb  it  is  no  longer 
to  be  a  cron-aotion,  the  judge  is  to  do  complete 
ioskioe  between   the  parties.     The  3rd  rale  of 
Order  YTY.  says:  "  A  defendant  inan  action  may 
Bet  off  or  aet  ap,  by  way  of  ooonter-claim  against 
the  elaim  of    the  plaintiff,  any  right  or  claim, 
wbettier  sncdi  set-off  or  coonterH^im  soand  in 
damages  or  not;    and  saoh  set-off  or  ooanter- 
claim  ahsll  have  the  same  effect  as  a  statement  of 
dmm  in  ft  croes-aetion,  so  as  to  enable  the  ooart  to 
proaoDace  a  fiaal  judgment  in  the  same  action, 
botii  on  the  original  and  on  the  cross-claim." 
And  Order  XX  ll,  r.  10,  says :  ;*  Where  in  any 
actKnt  a  setHiff  or  coonter-cbiim  ia  established  as 
a  defence  agMBSt  the  plaintiff's  claim,  the  court 
aaay,  if  the  nlanoe  is  in  iaTO«r  <rf  tb*  defendant, 
give  judgment  for  the  defendant  for  sneh  baUnoe, 
or  may  otherwise  adjudge  to  the  defendant  sooh 
relief  aa  he  may  be  entitled  to  upon  th»  merits  of 
the  case."    Now,  I  am  asked  to  make  tlurii  ward 
"  relief  "  mean  "  where  he  wiaa  ateogetfacr,"  bat  I 
dacBne  to  accept  such  interpretation.    It  suqr  be 
in  diminittion  of  the  plaintiErs  claim,  ae  it  is  in  the 
3rd  aub-Beetion  of  the  24th  sectioB  of  the  Aet  of 
1873.    The  result  therefore  is  thia»  that  where  it 
■ays,  "the  oeart  may  adjudge,"  it  means  "the 
OMUt  shAlV'  and  consequently  where  the  question 
in  tba  action  is,  who  is  to  (My  damaa>e8  on  account 
of  the  ordlision,  the  ooun  is  bound  to  see  who  ia 
to  p«f  en  the  bahwee,  and  to  order  for  it.    There- 
for* the  resnlt  under  the  Jndicatore  Act  is  the 
aame  as  the  pnetical  result  was  before  the  Judi- 
catsre  Act,  by  reason  of  the  jndge  en]^  issuing 
the  neonition  for  the  balance.    The  total  result 
therefore,  ia  this,  that  the  mode  of  calculating  the 
damages  ia  what  I  hare  stated,  but  the  damages 
are  calculated  as  the  damages  arising  from  the 
coUiaion,  payable  by  one  party  to  the  other,  which 
ia  the  balance  in  ease  both  vessela  ar*  damaged. 
Of  oonrse,  in  the  case  of  only  one  veBsel  being 
damaged,  there  is  only  one  payment  in  respect  m 
that  one  yessnl.    That,  I  think,  is  the  fair  view  of 
the  Act  of  Parliament — not  two  losses,  not  two 
independent  actions,  and  two  separata  independent 
ligbtB,  bat  the  hMs  arising  from  the  coUisimi ;  and 
if  yon  lock  at  the  Act  you  will  find  that  there  is 
nothing  said  aboirii  the  person  entitled  to  recover. 
It  ia  only  a  limitatinn  of   the  amoorut  that  the 
owner  of  the  veeeel  is  liable  to  pay.    It  appears  to 
me  a  Mlacy  to  say  that  the  owner  of  that  vessel 
is  entitled  to  recover  from  the  owner  of  the  other ; 
on  the  contrary,  he  ia  liable  to  pay  the  balance  and 
not  entitled  to  recover.    Although,  by  reason  of 
some    defective    procedure,   you    may   have   a 
difBonlty   in    making    your    demand    effectual, 
it    appears    to    me    that  is    the    substance   of 
the  matter,  and  all  the  rest  is  mere  form.    That 
being  so,  it  seems  to  me,  as  between  the  owners  of 
the  two  vessels,  the  amount  payable  as  damages 
to  the  owners  of  the  Savemake  is  the  difference 
or  balance  of  the  two  moieties  ascertained  in  the 
way  I  have  indicated.    So  far  aa  they  are  con- 
ceraed  the^  have  a  right  to  prove,  and,  as  I  have 
already  said,  it  does  not  make  the  owner  of  the 
SaverruUie  liable  to  pay  beyond  the  82.  per  ton, 
nor  wae  it  intended  that  he  should  pay  more. 


Now,  a.<i  regards  the  intention  of  the  Legislatora, 
I  think  it  is  plain.  Originally  it  was  the  valne  of 
the  vessel,  but  there  was  incoavenience  about 
that,  and  instead,  this  tonnage  value  was  sub- 
stituted ;  the  theory  being  that,  when  the  owner  of 
the  vessel  gave  np  ail  he  was  entitled  to,  he 
should  not  pay  mora.  That  was  the  theory  of  the 
Legislature,  and  when  you  look  at  it  in  that 
light,  it  is  quite  desr  he  is  nob  to  be  ia  a  position 
to  receive  compensation  for  damage  to  Ms  vessel, 
and  at  the  same  time  not  to  pay  compensation  for 
damage  done  to  the  vessd  of  the  otber  people. 
Cloarly  he  is  to  g^t  no  profit,  and  he  is  to  give  op 
his  veseel  and  freight,  and  that  will  be  the  result, 
aeeording  to  the  decision  at  which  I  hare  arrived. 
The  plii^dff  appealed,  oa  the.  ground  that, 
aeoording  to  the  taroe  ooBStniotiou  of  sect.  54  of 
the  Merchant  Shipfxng  Amendmeob  Act  1862, 
the  defendants  should  prove  for  a  moiet^r,  when 
ascertained,  of  the  amoont  of  damage  soRtained  by 
the  Vetimritu,  without  dediiotins  a  moiety  of  the 
amount  of  daioage  Bustadued  by  the  Samemdke. 

The  material  faets  and  the  nature  aod  effect  of 
Ae  arguments  are  fully  set  out  in  the  written 
judgments  of  their  Loriuhips. 

Datmy,  Q.C.,  Webtter,  Q.G.,  and  Otailewim,  for  the 
appelbnt,  cited 

The  North  Amariean,  I  Lush.  79 ;  5  Jar.  N.  S.  659. 

Tht  Bingmpon,  L.  B^.  1  P.  C.  378 ; 

The  VtioiCsL.  T.  Bep.  N.a.SeO;  1  Lnab.  36a; 

Tie  Soraetn,  6  ICoora  P.  75,  C.  C. ; 

WahOtrg  v.  Toung,.4&  L.  J.  783,  P.  C. ; 

Tht  Wtft  JVuflond,  Swab.  456 ; 

Tht  Aurora,  1  Lush.  327 ; 

Plritcbaid'a  IXgMt,  891,  304  (Stad) ; 

Merdtaat  Sbippuig  Aet  1854,  b.  514  ;■ 

Mendiatit  Sh^pingr  Anuadmeni  Act  1M2,  a..  54i 

HoU,  Q.G.  and  W.  PhiUimore,  for  the  ewners  of 
the  Vetuvms,  referred  to 

Th«  Siringapatam,  2  W.  Bob.  39  ; 
Dmtmxy.  Salvador,  4  Ad.  &  Ell.  431 ; 
Otnmvi  Sttam  Navigation  Comptmy  v.  Lofubm  and 
Bdmburyh  BMrppint  Company,  36  L.  T.  Bep.  N.  S. 
743;  L.  Bep.  3  Ex.  Drr.  467. 

BAeGAXJiAY,  L.J.r— The  qnestion  involved  in  this 
appeal  has  arifleoi  under  the  following  cireum- 
stances : — On  th»  7th  April  1876,  a  collision  took 
place  between  the  steamship  Savamaka  belonging  to 
the  plaintiffs,  and  the  steamship  Vasuviua  belong- 
ing to  the  de£eaduttB.  On  the  23ad  of  the  same 
month  an  action  for  damages  was  oomniMieed  in 
the  Admiralty  Division  by  the  owners  of  the 
Vetaviau  agunst  the  Savtnuika  and  her  owners ; 
the  owners  of  the  Savemahe  defended  the  aetion, 
and  put  in  a  oouiter-cUum  against  the  owners  of 
the  Veauvitu.  The  action  was  tried  on  the  24th  July 
1876,  before  the  judge  of  the  Admiralty  Division, 
who  held  both  vessels  to  blame,  and  condemned 
the  owners  of  each  in  a  moiety  of  the  losses  and 
damages  sustained  by  the  oihsr ;  and  it  was  re- 
ferred to  the  sagistrar  of  the  Admvalty  Division, 
assisted  by  mwrohanta,  to  assess  the  amount  of 
such  damages  respectively.  The  owners  of  the 
Savemake  thereupon  availed  themselves  of  the 
provisions  of  the  Merchant  Shipping  Acts,  and 
commenced  the  present  action  in  the  Chancery 
Division,  claiming  a  declaration  that  they  w«re 
net  answerable  in  damages  in  respeet  of  loss  and 
damage  to  the  FentvuM  aod  her  freight,  the- 
gooda,  effects,  and  merohandiae,  and  other  things, 
on  board  the  said  ship,  to  an  aggregate  amount 
exceeding  the  sum  0150641.,  being  tte  amount  of 
81.  per  ton  on  the  groBS  registered  tonnage  of  the 
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Savemdiu,  and  for  relief  consequent  on  sach 
declaration.  The  defendants  to  the  limitation 
action  were  the  Steam  Navigation  Company 
and  the  owners  of  a  portion  of  the  cargo  which 
was  on  board  the  Veauviut  at  the  time  of  the  ool- 
lifiion.  By  an  order  of  the  Master  of  the  Bolls 
leave  was  given  to  the  plaintiffs  to  pay  into 
conrt  to  the  credit  of  the  action  the  sum  of 
52122.  3«.  M.,  being  the  amount  of  the  aforesaid 
sum  of  5064Z.  together  with  interest  thereon  at  4 
per  oent.  per  annnm  from  the  time  of  the  ooUi- 
sion;  and  on  29th  Deo.  1876,  5212L  3«.  5(2.  was 
paid  into  conrt  pnrsnant  to  snch  order.  By  the 
same  order  the  defendants,  the  owners  of  the  Fmu- 
viu8,  and  the  defendants,  owners  of  the  cargo,  were 
restruned  fh>m  ftirther  prosecuting  the  proceed- 
ings oommenoed  by  them  in  the  Admiralty  Divi- 
sioa  against  the^  owners  of  the  Savemake,  in  re- 
spect of  the  collision,  nntil  judgment  in  the  pre- 
sent action  or  further  order,  without  prejudice  to 
the  continuance  of  the  proceedings  in  the  said 
division  in  respect  of  the  connter-olfum  of  the 
Savemake.  On  the  25th  June  1877  judgment 
was  given  by  the  Master  of  the  Bolls  in  the 
limitation  action,  and  a  declaration  of  limitation 
of  the  liability  of  the  owners  of  the  Savemake  as 
claimed  by  them  )wa8  made,  and  inquiries  were 
directed  for  the  purpose  of  ascertaining  who  were 
the  persons  entitled  to  the  fund  so  paid  into  conrt 
and  its  aocnmnlations,  and  in  what  proportions  it 
ought  to  be  distributed  among  the  persons  who 
should  be  found  entitled;  and  the  injunction 
awarded  by  the  order  of  the  9th  Dec.  1876  was 
continued '  until  further  order  against  the  de- 
fendants, the  Steam  Navigation  Company.  It 
appears  that  the  effect  of  the  proceedings 
in  the  present  action  is  to  leave  the  damages 
in  which  the  owners  of  the  two  ships  have 
been  respectively  condemned  to  be  assessed 
by  the  registrar  and  merchants  under  the  order 
of  the  Admiralty  Division  of  the  24th  July  1876.  In 
the  course  of  the  prosecution  of  the  inquiries  so 
directed  by  the  Master  of  the  Bolls,  the  defen- 
dants, the  Steam  Navigation  Company,  as  owners 
of  the  Veeuvius,  claimed  to  prove  for  the  full 
amount  of  the  losses  and  damage  sustained  by 
them  by  reason  of  the  collision,  or,  in  the  alterna- 
tive, to  prove  for  one  moiety  of  such  losses  and 
damage,  less  the  moiety  of  such  damage  as  should 
be  found  to  be  payable  Dv  thorn  to  the  plaintiff  in 
respect  of  the  losses  and  damage  sustained  by  the 
plaintiff,  and  to  be  paid  pro  raid  with  the  other 
claimants  out  of  the  fund  in  conrt  in  resp>eot  of 
the  amount  for  which  they  should  be  beld  entitled 
to  prove.  On  the  7th  Aug.  1878,  the  claims  so  as- 
serted by  the  defendants,  together  with  certain  other 
questions  which  had  arisen  in  the  course  of  the 
proceedings,  were  brought  under  the  consideration 
of  the  Master  of  the  Bolls,  upon  an  agreed  state- 
ment of  facts :  the  first  of  the  alternative  claims 
of  the  company  does  not  appear  to  have  been 
pressed,  at  any  rate  it  has  not  Doen  supported  in 
argument  before  us,  and  it  is  clearly  untenable ; 
the_  second  was  opposed  by  the  plaintiff,  who 
insisted  that  the  company  ought  to  prove  for  a 
moiety,  when  ascertained,  of  the  amount  of  damage 
sustained  by  the  Vetuviue,  without  deducting  a 
moiety  of  the  amount  of  damage  sustained  by  the 
Savemake.  If  this  contention  of  the  plaintiff 
were  to  prbvail  it  would  leave  him  in  a  position  to 
assart  his  daim  againt  the  owners  of  the  Veeuvius 
for  the  amount,  when  ascertained,  in  which  snch 


owners  have  boen  condemned  in  respect  of  the 
damage  occasioned  to  the  Savemake  by  the  impro- 
per navigation  of  the  Veeuviut.  The  Master  of 
the  Bolls  decided  in  favour  of  the  second  of  the 
alternative  claims  of  the  company,  and  from  thst 
dedsion  the  prenent  appeal  is  brought.  The 
owners  of  the  Fmuomm  have  not  asserted  any 
daim  to  a  limitation  of  'their  liability.  The 
question  involved  in  the  appeal  is  one  of  consider- 
able importance,  not  only  to  the  parties  inte- 
rested m  the  present  action,  but  also  as 
affeeting  the  prindple  upon  which  the  liabilities 
of  shipowners  are  to  be  measured  in  cases  where 
both  ships  are  held  to  blame  in  respect  of  a  colli- 
sion, and  the  owners  of  one  or  both  claim  a 
limitation  of  liability  under  the  provisions  of  the 
Merchant  Shipping  Acts.  If  tiie  contention  of 
the  respondents  is  well  founded,  the  plaintiff,  as 
owner  of  tiie  Savemake,  instead  of  having  his 
liability  limited  to  8i.  per  ton  upon  the  registered 
tonnage  of  his  ship,  will  also  lose  the  amount  in 
which  the  owners  of  the  Veeuviut  have  been  con- 
demned, and  will  be  in  exactly  the  same  position, 
as  regards  the  amount  of  loss  he  will  have  to  besr, 
88  he  would  have  been  in  had  he  been  held 
alone  to  blame,  that  is  to  say,  he  will  have  to  pay 
the  8Z.  per  ton,  and  bear  the  loss  of  all  the 
damage  done  to  his  own  ship.  The  owners  of  the 
Vetuviue,  on  the  other  hand,  by  reason  of  thmr 
escaping  the  payment  of  the  amount  in  which 
they  have  been  condemned  by  deducting  it 
from  the  amount  in  whidi  the  owner  ^  of 
the  Savemake  has  been  condemned,  and  proving 
tor  the  balance  only,  will  obtain  payment  in 
full  of  80  much  of  the  amount  in  which  the 
owner  of  the  Savemake  has  been  condemned  as  is 
equal  to  the  amount  in  which  they  have  them- 
selves been  condemned.  The  claimante  in  respect 
of  cargo,  &o.,  are  also  benefited  by  the  decision 
of  the  Master  of  the  Bolls,  inasmuch  as  the  pro- 
portionate parts  of  the  fund  paid  into  court,  to 
which  they  are  entitled,  will  be  increased  in 
amount  by  the  reduction  of  the  proof  of  the 
owners  of  the  Veewviut,  and  we  consequently  find 
them  siding  with  the  company  in  opposing  the 
appeal.  Now  it  certainly  strikes  one  as  impro- 
bable that  such  an  apparently  inequitable  result 
should  be  in  accordance  with  the  true  construc- 
tion of  the  Merchant  Shipping  Acta ;  but,  if  such 
be  their  true  construction,  we  are  bound  to  adopt 
and  act  upon  it,  however  inequitable,  in  our 
opinion,  the  result  may  be.  The  question  there- 
fore for  preeent  consideration  is,  whether  the  true 
construction  of  the  Acta  is  that  which  the  Master 
of  the  Bolls  has  adopted.  With  all  respect  for 
that  learned  judge,  and  for  Lord  Justice  Brett, 
who  is  of  opinion  that  the  appeal  should  be  dis- 
missed, I  think  that  the  view  contended  for  by 
the  plaintiff  is  more  in  accordance  with  the  true 
construction  of  the  Merchant  Shipping  Act  1862, 
upon  which,  as  it  seems  to  me,  the  whole  qnesticn 
turns.  The  54th  section  of  that  Act,  so  far  as  it 
is  applicable  to  the  case  we  are  now  considering, 
may  be  stated  in  the  following  terms:  "Where 
by  reason  of  the  improper  navigation  of  any  ship, 
but  without  the  actual  fault  or  privity  of  its  owners, 
loss  or  damage  is  caused  to  any  other  ship,  or  to 
any  goods  on  board  such  other  ship,  the  owners  of 
such  first-mentioned  ship  shall  not  be  answerable 
in  damages,  in  respect  of  such  loss  or  damage,  to 
an  agg^gato  amount  exceeding  81.  per  ton  of  thor 
own  ship  tonnage."     The  aggregate,  whidi  is 
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limited  to  82.  per  ton,  is  made  up  of  (1)  damages  in 
respect  of  the  loss  or  damase  to  the  other  ship,  and 
(2)  damages  in  respect  of  the  loss  or  damage  to  the 
goods  on  board  snch  other  ship ;  bat,  as  regards 
both  classes  of  damages,  they  are  to  be  in  respect 
ot  loss  or  damage  occasioned  by  the  improper 
navigation  of  the  ship,  whose  owners  claim  the 
benefit  of  limited  liability.  What  then  are  the 
damages  to  which  the  owners  of  the  Veiuvius 
would  be  entitled  in  respect  of  the  loss  or  damage 
occasioned  to  that  ship  by  the  improper  naviga- 
tion of  the  Saeemake,  if  no  claim  to  limited 
liability  had  been  made  by  the  owner  of  the 
Savernake  ?  It  appears  to  me  that  the  damages 
to  which,  opon  this  hypothesis,  the  owners  of  the 
7uuinu«  wonld  be  entitled  would  be  a  moiety  of 
their  claim  in  the  Admiralty  action,  as  assessed 
under  the  order  of  the  24th  Jaly  1876,  or  ander 
any  snbstitated  jurisdiction.  It  may  be,  and  pro- 
bably is,  qnite  true,  that  after  the  assessment  of 
the  amounts  in  which  the  owners  of  the  two  ships 
were  respectively  condemned,  the  Admiralty  Divi- 
sion would  order  the  owner  of  the  Savemake, 
which  had  admittedly  sustained  less  damage  than 
the  VeauvUia,  to  pay  to  the  owners  of  the  Veau- 
viiu  the  difference  between  the  amounts  of  the 
two  assessments,  but  that  wonld  be  mere  proce- 
dure, adopted  for  convenience  only,  and  to  avoid 
the  circnitons  coarse  of  reciprocal  payments ;  the 
amount  of  damage  occasioned  to  each  ship  by  the 
improper  navigation  of  the  other  could  not  be 
altered  by  the  order  for  payment  of  the  balance 
by  the  one  condemned  m  the  Ivger  amount. 
And  it  is  in  respect  of  the  damage  occasioned 
to  one  ship  by  the  improper  navigation  of  the 
other,  as  snch  damage  could  be  ascertained  in- 
de^ndentlv  of  the  provisions  of  the  Merchant 
Shipping  Acts,  that  limited  liability  is  given  by 
those  Aote,  and  not  in  respect  ot  the  ultimate 
balance  which,  nnder  the  procedure  ot  any  court 
having  jurisdiction,  may  be  payable  in  the  final 
winding-up  of  all  matters  of  account  arising  out 
of  the  collision.  But  our  attention  has  oeen 
directed,  in  the  course  ot  the  argument,  to  the 
practice  of  the  CouK  of  Admiralty  as  constituted 
previonsly  to  the  passing  of  the  Judicature  Acta, 
of  setting  off,  as  it  were,  in  cases  of  collision 
in  which  both  ships  were  held  to  blame,  the 
amonnts  in  which  owners  ot  the  ships  were 
respectively  condemned,  and  of  issuing  a  moni- 
tion for  payment  of  the  balance  by  the  owners 
of  the  snip  condemned  in  the  larger  amount; 
and  it  has  been  contended  on  behalf  of  the 
respondents  that  snch  balance,  being  the  amount 
which  would  have  been  so  oltimately  recovered  by 
the  owners  of  the  ship  that  had  sustained  the 
greater  amoant  of  damage,  should  be  treated  as 
uie  amonnt  of  damages  provable  by  them  in  a 
limitation  suit.  It  is  immaterial,  in  my  opinion, 
to  consider  the  various  steps  in  the  proceedings 
in  the  Admiralty  Court  which  would  have  pre- 
ceded the  isBoing  of  a  monition  for  the  payment 
of  a  balance  oiraer  such  circumstances  as  have 
heen  referred  to  in  argument,  though  cases  have 
heen  cited  on  the  subject  by  the  one  side  and  the 
other.  I  will  assume,  for  the  purpose  of  the 
few  remaiiung  observations  which  I  have  to  make, 
^t  the  practice  was  as  it  has  been  represented 
by  the  ooansel  for  the  respondents.  But  in  what 
respect  did  the  practice  of  the  Admiralty  Court,  of 
Msning  a  monition  for  the  payment  of  the  balance 
after  the  sums  which  each  party  was  liable  to  pay  to 


the  other  had  been  ascertMned,  differ  in  principle 
from  that  which  mi^bt,  and  probably  would,  be 
adopted  by  the  Admiraltv  Division  under  similar 
circumstances,  and  to  which  attention  has  been 
directed  P  Then,  as  now,  convenience  dictated  the 
form  in  which  the  ultimate  order  should  be  made, 
but  such  ultimate  order  was  for  the  purpose  of 
giving  effect  to  rights  previonsly  declared  after 
the  pecuniary  results  of  such  declaration  had  been 
assessed.  It  appears  to  me  that,  under  the  pro- 
visions of  the  Admiralty  Court  Act  1861 
and  the  recent  Judicature  Acts,  the  Conrt  of 
Admiralty,  previously  to  the  last-mentioned  Acts 
coming  into  operation,  and  the  Admiralty  Divi- 
sion from  that  time,  acquired  the  power  of  doing 
directly  what  the  Court  of  Admiralty,  previously 
to  the  Act  of  1861,  had  done  or  endeavoured  to 
do  indirectly,  that  is  to  say,  the  power,  after  tho 
amonnts  in  which  the  owners  of  each  ship  were 
liable  to  the  owners  of  the  other  had  been  ascer- 
tained, of  securing  that  the  owners  of  one  ship 
should  not  receive  the  amount  coming  to  them 
without  ample  provision  being  mode  that  they 
should  in  return  pay  or  account  for  the  amonnt 
of  their  own  liability,  and  in  no  better  way  can 
such  provision  be  made  than  by  setting  off  the 
one  amount  against  the  other,  and  ordering  pay- 
ment of  the  balance,  and  for  that  purpose,  and  for 
no  other,  as  it  appears  to  me,  have  monitions  or 
orders  for  payment  ot  the  balance  been  from  time 
to  time  made.  I  am  of  opinion  that  the  order  of 
the  Master  of  the  Rolls  should  be  reversed,  and 
that  an  order  should  be  made  declaring  that  the 
owners  of  the  Fetuvtus  ought  to  prove  for  the 
amonnt  of  one  moiety  of  the  loss  or  damage 
snstained  by  their  ship  by  reason  of  the  improper 
navigation  of  the  SavmnaJce,  when  such  amoant 
shall  have  been  assessed  in  manner  directed  by 
tho  order  made  in  the  Admiralty  Division  on  the 
24t.h  July  1876,  and  that  the  costs  should  foUow 
the  result. 

Brett,  L.  J.,  after  referring  to  the  facts,  said  : — 
The  Master  of  the  Bolls  decided  in  favour  of  tixe 
view  presented  by  the  owners  of  the  Vesuvius,  and 
his  order  carries  out  that  view.  The  appeal  is 
ngainst  that  order.  Our  decision  must  depend 
upon  what  is  the  true  application  to  such  a  case 
of  sect.  54  of  the  statute  of  25  &  26  Yict.  o.  63 
(the  Merchant  Shipping  Amendment  Act  1862), 
by  which,  omitting  inapplicable  matter,  it  is 
enacted  that  the  owners  of  any  ship  shall  not, 
where  any  loss  or  damage  is,  by  reason  ot  the 
improper  navigation  of  such  ship,  caused  to  any 
other  ship,  be  answerable  in  damages  in  respect  of 
loss  or  damage  to  ships,  goods,  or  merchandise, 
&o.,  to  on  aggregate  amount  exceeding  82.  for  each 
ton,  &0."  The  case  to  which  we  have  to  apply  this 
enactment  is  that  of  a  collision  between  two  ships, 
a  claim  and  a  counter-claim  in  the  Admiralty 
Division,  a  judgment  thereon  that  both  vessels 
were  to  blame, a  limitation  action  in  the  Chancery 
Division  by  the  owners  of  the  vessel  which  was 
the  less  injared  ot  the  two.  The  same  question 
might  have  been  raised  by  a  petition  in  the 
Admiralty  Division  for  a  declaration  of  limitation. 
No  difficalty  in  the  application  ot  the  statute  in 
question  can  arise  except  where  both  vessels  are 
pronounced  to  be  in  fault.  At  the  time  of  the 
passing  of  the  Act  of  1862  the  difficulty  there- 
fore could  only  have  arisen  in  respect  of  a  decision 
given,  or  to  be  given,  in  a  suit  in  the  Admiralty 
Court.  Since  the  passing  of  the  Judicature  Act 
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of  1873  (sect.  25,  snb-sect.  9),  it  may  arise  in 
reapect  of  a  decision  in  the  other  divisions  of  the 
High  Court.  But  the  Merchant  Shipping  Amend- 
ment Act  1862  mnst  be  interpreted,  I  think,  as 
it  would  have  been  on  the  day  after  it  came  into 
operation.  J,  therefore,  with  deference,  think  it 
better  not  to  discuBs  the  effect  of  the  procedure 
under  the  Judicature  Acta.  Whatever  waa  the 
effect  of  the  Limitation  Act  upon  the  rights  of  the 
parties  before  the  Judicature  Act  must,  in  my 
opinion,  be  its  effect  now.  The  Jndioatare  Acts 
did  not  alter  rights  but  only  procedure.  In  order 
to  interpret  the  Limitation  Act,  or  to  apply  it,  it 
seems  to  me  necessary  to  consider  what,  at  the 
time  of  the  passing  of  the  Act,  was  the  coarse  of 

Srooedure  in  the  Admiralty  Court  in  a  cause  of 
amage.  In  case  of  a  collision  a  cause  was 
instituted  by  the  ownf^rs  of  one  of  the  ships,  a 
warrant  was  issued,  either  the  ship  proceisded 
against  was  seized,  or  her  owners,  without  wait- 
ing for  such  seizure,  entered  an  appearance  upon 
giving  bail  to,  or  paying  into  court,  the  amount  in 
which  the  cause  was  instituted ;  if  the  ship  was 
seized  baU  might  be  given  to  the  ascertained 
value  of  the  ship,  if  that  was  less  than  the 
sum  for  which  the  cause  was  instituted,  or 
to  the  amount  in  which  the  cause  was 
instituted,  if  the  value  of  the  ship  was  greater 
than  that  sum — the  cause  then  proceeded.  The 
owners  of  the  ship  proceeded  against  mi^t  or 
might  not  institute  a  cross  action.  If  they  did  not 
the  single  cause  proceeded  to  a  hearing.  If  the 
question  of  joint  blame  was  raised  by  proper 
pleading  in  that  cause  the  court  would  in  that 
suit  give  judgment,  either  that  the  defendants' 
ship  waa  solely  to  blame,  or  that  both  ships  were 
to  Dlame,  and  the  court,  in  and  bv  such  iui^ment, 
tmlesB  the  amount  was  admitted,  would  refer  to 
the  registrar  and  merchants  the  amount  of 
damage  done  to  the  plaintiff's  ship.  In  the  former 
case  the  plaintiff  would  eventually  be  entitled  to 
recover  the  whole  amount  of  damage  done  to  his 
ship ;  in  the  latter  case  the  half  of  such  amount. 
After  the  report  of  the  registrar  to  the  court, 
the  plaintiff  applied  to  the  court  for  an  order  for 
the  payment  of  the  money  due  to  him.  If  the 
defendant  had  paid  money  into  court,  the  order 
was  to  pay  to  the  plaintiff  the  amount  due  oat  of 
the  fund  in  oourt,  and  upon  such  "  order  for  pi»r- 
ment "  the  plaiutiff  obtained  a  cheque  firom  the 
registrar.  If  the  defendant  and  sureties  had 
given  bail,  the  "  order  for  payment "  was  an  order 
on  the  defandant  and  his  bail  to  pay  the  amount 
on  a  particular  day.  If  the  amount  waa  not  paid 
on  that  day.  the  "  order  for  payment "  was  en- 
forced by  "  monition  "  to  pay  it  on  a  particular 
day,  and  on  neglect  by  "attachment.  Bat  in 
general,  before  the  Judicature  Acta,  the  defendants 
in  a  suit  instituted  in  respect  of  a  coUiaion  did  at 
some  time,  sooner  or  later,  institute  a  cross-cause. 
To  the  cross-cause  thus  instituted  the  original 
plaintiffs  sometimes  appeared,  and  sometimes  did 
not  appear.  If  they  appeared,  they  in  their  turn 
gave  biul.  If  they  did  not  appear,  and  their  ship 
coold  not  be  seized,  the  oross-cause  could  not  for 
the  time  proceed.  Yet  the  court,  before  1862, 
aad  no  povrer  to  stay  proceedings  in  the  first 
cause.  This  was  decided  in  several  cases,  as  in 
The  Soringafatam,  The  Heart  of  Oak,  The  Carlyle, 
and  Tho  North  American.  The  first  case  pro- 
ceeded to  judgment,  that  is  to  say,  to  the  judg- 
ment which  declared  the  liability,  and  it  further 


proceeded  to  the  inquiry  thereupon  by  the  regis- 
trar and  merchants.  And  the  court  could  not  direct 
an  inquiry  as  to  the  amount  of  damage  done  to- 
the  defendant's  ship,  so  as  to  allow  the  defendant 
to  deduct  the  half  of  such  amount  from  the 
amount  due  to  the  plaintiff.  That  was  decided 
in  The  Seringapatam.  The  court  therefore 
allowed  the  inquiry  to  proceed  as  to  the 
amount  of  damage  suffered  by  the  plain- 
tifl's  ship  and  issued  "an  order  for  pay- 
ment" against  the  defendants  and  their  baiL 
But  the  court  by  anticipation  refused  to  issue  a 
"  monition"  to  the  defendants  and  their  bail  to- 
pay  the  plaintiffs  the  loss  or  damage  suffered  by 
the  plaintiffs'  ship;  for  instead  of  making  thJe- 
"  order  for  payment "  an  order  to  pay  the  plain- 
tiffs, it  ordered  "the  amount  to  be  paid  inU> 
court  under  the  decree,  not  to  be  paid  out  till  the 
plaintiffs  should  consent  to  a  deduction  in  respect 
of  the  damage  done  to  the  defendants'  ship.**' 
Thus  in  The  North  AToeriean  and  The  Buta  Car- 
men (1  Lush.  79),  where  there  was  no  appearance 
to  the  cross-action,  the  court  refused  to  stop  the 
proceedings  in  the  first  action,  or  to  refer  the 
damage  done  to  both  vessels ;  bat  after  the  report 
of  the  registrar  on  the  amount  of  damage  done 
to  the  plaintiffs'  vessel,  refused  to  make  an. 
"order  for  payment"  to  the  plaintiffs  until  de- 
cree should  be  given  in  the  cross-action,  and. 
ordered  the  amount  reported  due  by  the  registrar 
to  be  paid  into  the  registry.  It  is  obvious  that 
the  Court  of  Admiralty  was  struggling  to  effect,, 
in  these  cases,  as  the  result  of  the  litigation,  that 
only  one  payment  should,  in  &ot,  be  made,  and 
that  such  payment  should  be  a  payment  of  the 
balance  between  the  amounts  of  the  two  damaeps. 
But  the  court  could  not  interfere  until  the  momeafc 
when  it  was  asked  to  enforce  the  decree  it  had. 
been  obliged  to  make ;  that  is  to  say,  until  it  waa 
called  upon  to  issue  a  "  monition  to  pay."  That 
it  refused  to  do.  The  difficulty  in  proceeding  in. 
a  manner  which  the  oourt  so  evidently  considered 
to  be  just,  namely,  so  as  to  make  the  suit  end  in. 
one  payment  only,  and  that  a  payment  of  the 
balance  was  met  by  the  enactments  contained  in 
sect.  34  of  the  Admiralty  Court  Act  1861 : 
"  The  High  Court  of  Admiralty  may,  on  the  appli- 
cation of  the  defendant  in  any  cause  of  damaee^ 
and  on  bis  instituting  a  cross-cause  for  the 
damage  sustained  by  him  in  respect  of  the  same 
collision,  direct  that  the  principial  cause  and  ihe- 
cross-cause  be  heard  at  the  same  time  and  upon 
the  same  evidence ;  and  if  in  the  principal  cause 
the  ship  of  the  defendant  has  been  arrested,  or 
security  given  by  him  to  answer  judgment,  and 
in  the  cross-cause  the  ship  of  the  plaintiff  cannot 
be  arrested,  and  the  security  has  not  been  given 
to  answer  judgment  therein,  the  court  may,  if  it 
think  fit,  suspend  the  proceedings  in  the  prin- 
cipal cause  until  security  has  oeen  given  to- 
answer  judgment  in  the  cross-cause."  The  court, 
after  that  statute,  could,  if  the  defendant  insti- 
tuted a  cross-cause,  force  the  plaintiff  to  ap- 
Eear  to  it,  and  insist  that  both  caoaeB  should 
e  heard  together.  This  could  be  for  no- 
other  purpose  than  to  arrive  directly  at 
the  result  which  had  been  sought,  and 
which  was  probably  arrived  at  indirectly 
in  the  case  of  The  Seringapatam  and  The 
North  Ameriean.  The  same  re.snlt  was  now  pro- 
cured whether  there  was  at  the  commencement 
of  the  litigation  only  one  cause  or  a  oaxxK  and 
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a  croBa-canse.  Before  the  litigation  was  ended 
there  was  a  canse  and  a  oross-caase.  But,  in  anoh 
circamBtanceB  the  two  cause?,  though  tried 
together,  and  upon  the  same  evidence,  were  dis- 
tinot  and  separate  causes  just  as  they  had  been 
before :  {The  Oalypso,  Swab.  28.)  Each  therefore 
proceeded  by  separate  pleadings  and  resulted  in 
for  n  in  separate  jndgments  as  to  liability.  In 
each  there  was,  if  the  proceedings  were  formally 
drawn  oat,  a  judgment  or  decree  which  declared 
that  both  ships  were  to  blame  and  ordered  a 
reference  to  the  registrar  and  merchants  to  ascer- 
tain the  amount  of  damage  suffered  in  esioh  cause 
by  the  plaintifTs  ship.  Whether  the  registrar 
wonld  thereupon  in  form  hold  two  separate  refer- 
'ences  I  know  not.  I  doub(i  much  whether  he  ever 
did.  He  would,  in  strictness,  I  presume  make  a 
report  in  each  case  though  I  should  think  he  never 
-did.  It  may  even  be  that  an  order  for  pajrment 
would  be  made  in  each  suit  thonsh  I  much  doubt 
it.  Bat  it  seems  to  me  impoesibk  to  suppose  that 
more  than  one  monition  ever  issued.  It  cannot  be 
ibat  the  Court  of  Admiralty  ever  issued  two 
monitions  so  as  uselessly  and  ridiculously  to  force 
both  the  parties  to  pay  money,  one  of  them 
thereby  both  paying  and  receiving  an  identical 
Sam.  There  must  have  been  one  monition  and 
that  must  have  been  to  pay  the  balance  only, 
<npon  which  monition,  if  disobeyed,  one  atDaoh- 
ment  alone  could  issue.  One  party  only 
was,  or  may  well  be  said  to  have  been,  "made 
liable  in  damages."  The  question  then  is 
bow  to  I4>ply  the  54th  section  of  the  Merchant 
€bipptngAmendment  Act  1862,  to  such  a  proce- 
dnreP  The  limitation  of  liability  is  applicable  as 
well  to  cases  in  which  the  defendant's  ship  is  solely 
to  blame  as  to  cases  in  which  both  ships  are  to 
blame.  It  was  therefore  when  the  statute  was 
passed,  applicable  to  claims  enforced  by  common 
law  actions  as  well  as  to  claims  enforced  in  the 
Admiralty,  only  that  the  complication  arising 
from  action  and  crosa-aotion  in  which  both  ships 
should  be  held  to  blame  could  only  arise  in  the 
Admiralty,  for  upon  such  a  finding  in  the  common 
law  actions  neither  party  could  be  liable  to  pay 
«ny  damages.  Ag;ain,  the  limitation  might  be 
required  ei^er  where  the  only  claim  against  the 
defendant  was  by  the  owner  of  the  other  ship  or 
where  there  were  several  persons  claiming  agamst 
him.  In  the  former  case,  if  the  action  were  at 
-common  law,  the  amount  of  the  verdict  was,  I  have 
no  doubt  upon  evidence  given,  confined  to  the 
Hfflitation  amount;  the  verdict  being  practically 
the  last  step  in  the  cause  other  than  mere 
jkdministratiTe  steps  taken  as  a  matter  of 
course,  by  tba  puiy.  If  the  suit  were  in 
the  Admiralty  Court,  and  the  defendants' 
ship  was  declared  solely  to  blame,  l^ere  most 
have  been  an  inquiry  by  the  court,  i.e.,  the  regis- 
trar and  merchants,  as  to  the  amount  of  dcmage 
-suffered  by  the  plaintiff's  ship,  and  if  that  amount 
was  greater  than  the  limitation  amount,  the 
"order  for  payment "  must  have  been  confined  to 
ibe  limitation  amount.  But  if,  in  either  court, 
there  were  several  .claims  in  different  actions 
against  the  defendant,  or  if  several  claims  were 
apprehended,  the  defendant  as  against  all  those 
actual  or  apprehended  claimants,  might  proceed 
in  Chancei7  by  a  bill,  or  after  the  Admiralty 
Court  Act  1861,  in  the  Admiralty  by  a  petition 
for  a  declaration  of  the  amount  of  his  liability,  and 
tot  an  injunction  to  stay  actions,  and  for  an  order 


as  to  the  distribution  of  snoh  amount  rateably 
amongst  the  several  claimants.  This  power  was 
given  to  the  Court  of  Ghanoery  formerly  by  tfaa 
statute  S3  Geo.  3,  c  159,  s.  7,  Mid  aftenrards  by 
the  Merchant  Shipping  Act  1854,  in  part  9,  s.  511. 
It  was  given  to  the  Court  of  Admiralty  by  the 
Admiralty  Court  Amendment  Act  1861,  s.  13. 
This  application  by  a  sbipownar  was,  it  most  be 
observed,  made  in  a  different  action  or  suit  from 
the  collision  action  or  suit,  and  was  made  as 
between  the  shipowner  and  parties,  who  were  not 
parties  to  any  one  collision  action,  (»  suit.  The 
limitation  suit,  or  petition,  might  be  oommenoed 
before  or  after  the  judgment  ae  to  liability  in  aa 
Admiralty  suit,  and,  so  far  as  I  can  see,  if  before 
execution,  before  or  after  judgment  in  a  common 
law  aotion.  The  claim  for  a  limitation  of  liability 
as  against  several  or  aggregate  claims,  oonld  not 
be  made  by  any  means  in  any  of  the  suits  brongfat 
in  the  Admiralty  for  compensation  by  reason  of 
ocdlision,  or  in  any  action  at  law  brought  to  recover 
anoh  compensation.  And  that  being  so,  it  seamB 
to  me  to  follow  that  every  such  suit  or  action 
must,  if  not  stopped  by  injnnotion  at  an  earlier 
stage,  have  proceeded  to  jodgment  as  if  no  statute 
limiting  the  lialnlity  existed.  How  then  could 
the  statute  afieot  such  suit  or  action  if  allowed  to 
proceed  ?  Only  after  judgment,  and  before 
execution.  Suppose  then  a  cause  in  the  Admiralty 
by  the  one  shipowner  againt  the  otiier,  and  a  cross' 
cause  and  judgment  in  each  declaring  that  both 
ships  were  to  blame,  and  ordering  inquiry  aa  to  the 
amount  of  damage  suffered  by  the  ship  proceeded 
against ;  and  suppose  such  inquiry  or  inquiries 
held,  and  report  or  reports  made  as  to  the  amount 
of  damage  suffered  by  each  ship :  if  there 
were  no  Limitation  Act,  the  one  party  would 
obtain  an  "  order  for  payment "  of  the  balance, 
and  the  other  party  would  obtain  no  order 
for  payment;  or  at  the  most  one  party  alone 
would  obtain  a  monition,  and  that  would  be  a 
monition  to  pay  the  balance.  Bat  then  suppose 
other  claims  are  made  or  apprehended  against  him 
who  would  have  to  pay  such  balance,  and  he 
thereupon,  in  a  suit  mstitnted  by  him,  or  in  a 
petition  presented  by  him,  claims  a  declaration  of 
limibation  of  liability.  He  must  claim  a  declara- 
tion to  be  answerable  in  damagea  to  all  claimants 
only  to  the  extent  of  82.  per  ton  in  the  aggregate. 
How  would  that  affect  the  order  for  payment 
already  obtained  against  him?  It  cannot  idter  it 
The  Court  of  Chanoeiy  oould  not  direct  the  Court 
of  Admiralty  to  alter  its  order  already  properly 
made  in  a  cause  properly  before  it  The  Court  oi 
Admiralty  could  not,  on  the  petition,  alter  its 
order  given  in  the  oanae.  There  ia  no  suob  power 
mentioned  ia  the  statutes  giving  power  to  declare 
the  limitation.  Upon  snob  a  petition  or  in  audi 
a  suit,  the  court  is  directed  to  declare  the  amount 
of  limitation,  and  to  distribute  such  amount  among 
the  claimants.  There  is  no  other  direction.  The 
amount  of  one  claim  is  in  the  case  aappoaed  al- 
ready settled.  There  is  no  power  to  unsettle 
that  amount.  In  such  a  state  of  cironmatanoes, 
therefore,  the  amount  of  the  shipowner's  ahum 
would  be  the  amount  already  ascertained  by  the 
inquiry  before  the  registrar  as  to  the  amount  to  be 
paid  and  recovered,  which  wonld'  be  tiie  balance 
anoertaioed  without  reference  to  limitation.  If 
this  would  be  the  result  where  the  application 
by  bill  in  Chancery  or  by  petition  in  Adiviralty 
was  made  after  jndgment>  declaring  liability  was 
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S'ven  in  the  collision  caases,  oonid  the  reanlt  be 
fferant,  oneht  it  to  be  held  different,  where  the 
application  for  limitation  is    made   before  saoh 

i'adgment  ia  given?  Upon  such  application  for 
imitation  the  court  may  or  may  not,  "  as  it  thinks 
fit,"  the  statute  says,  restrain  farther  proceeding 
in  the  collision  causes.  The  present  case  is  an 
instance.  The  Master  of  the  Bolls  has  not  stayed 
all  farther  proceedings  in  the  collision  canses, 
bat  on  the  contrary  has  directed  farther  pro- 
ceedings in  the  limitation  cause  to  stand  over  until 
the  loss  and  damages  which  the  plaintiffs  and 
defendants,  the  Bo^  Netherlands  Steam  Navi- 
gation Company,  have  sustained,  have  been  as- 
sessed in  the  Aomiralty  Division.  Bat  the  conrt 
in  the  limitation  cause  does  not  restrain  farther 
prooeedings  in  the  collision  causes,  it  cannot 
give  any  direction  as  to  the  form  of  pro- 
ceeding in  those  causes.  Then  the  proceedings  in 
those  causes  must  follow  the  ordinary  form.  In 
snoh  case,  therefore,  of  cause  and  cross-cause,  and 
decrees  or  judgments  therein  declaring  both  ships 
to  blame,  the  inquiry  or  inqairies  before  the  r^s- 
trar  must  proceed  in  the  ordinary  form,  and  then 
the  amount  of  loss  or  damage  suffered  by  both 
vessels  must  be  ascertained,  and  the  balance  be 
ascertained,  and  so  the  right  to  payment 
in  favoor  of  the  party  to  oe  paid  be  ascer- 
tained, and  the  amount  which  he  is  entitled 
to  be  paid  ascertained,  all  in  ordinary  form. 
Then,  the  court  acting  in  the  limitation  suit 
interposes  and  distributes  the  limitation  amount. 
It  seems  to  me  impossible  that  the  court  could  in 
such  a  case  distribute  upon  a  different  amount 
t^ian  that  thus  ascertained.  Where,  therefore,  the 
limitation  action  or  application  by  petition  'is 
instituted  after  the  judgment  in  a  damage  cause 
or  canses,  or  where  either  of  them  is  instituted 
before  such  judgment  but  no  order  is  made  to 
stay  any  prooeedings  in  the  damage  canses,  the 
54th  section  of  the  Merchant  Shipping  Acts 
Amendment  Act  1862,  to  be  invoked  as  against 
several  claimants,  cannot  prevent  the  more  suc- 
cessful party  from  ascertaining  in  the  usual  way 
and  according  to  the  usual  rules  the  amount  of 
loss  or  damage  primarily  due  to  him.  In  such 
oases  the  phrase,  "answerable  in  damages,"  is 
applicable  to  the  last  proceeding  only  of  the  whole 
lili^tion ;  that  is  to  say,  to  the  distribution  of  the 
limitation  amount  among  the  parties.  And  if,  in 
such  cases,  it  would  and  could  be  applicable  only 
to  the  last  proceeding,  it  seems  to  me  to  follow 
that  it  ought  only  to  be  applied  to  the  same  last 
proceeding  in  all  cases.  If  so,  where  the  Court  of 
Chancery  in  a  limitation  suit,  or  the  Court  of 
Admiralty  on  petition,  thinks  right  to  stop  the 
proceedings  in  the  Admiralty  collision  causes 
before  the  balance  of  the  two  losses  is  ascertained, 
and  to  ascertain  itself  the  l»lance,  it  is  bound,  as 
it  seems  to  me,  to  ascertain  such  balance  according 
to  the  ordinary  rules,  and  not  to  apply  the  54th 
section  until  uter  such  balance  is  ascertained,  and 
it  is  about  to  perform  the  last  act,  namely,  to  dis- 
tribute the  limitation  amount.  It  is  suggested 
that  b^  such  a  construction  the  plaintiff  m  the 
limitation  cause,  i,e.,  the  defendant  in  one  of  the 
collision  causes,  is  deprived  of  his  right  to  obtain 
a  deduction  in  respect  of  the  damage  done  to  his 
ship,  but  it  does  not  seem  to  me  that  such 
objection  is  well  founded.  He  does  obtain  such 
dednction.  Snoh  deduction  is  made  in  order  to 
arrive  at  the  rateable  amount  in  respect  of  which 


the  other  shipowner's  share  of  the  distribution  is 
to  be  paid  to  him.  The  amount  for  which  saoh 
other  shipowner  is  to  prove  is  the  balance  be- 
tween his  loss  and  the  loss  of  the  plaintiff  in  the 
limitation  cause.  It  is  not  thits,  but  the  other  con- 
struction which  would  work  relative,  if  not  direct 
injustice.  The  owner  of  the  car^o  in  the  one  ship 
suing  the  other  ship  in  the  Admiralty  where  both 
ships  are  pronounced  to  be  in  fault,  can  recover 
only  half  the  loss  or  damage  done  to  his  cargo: 
{The  Milan,  1  Lush.  388.)  But  no  deduction  can  be 
made  from  the  half.  Suppose  then,  by  way  of 
example,  cross-causes  by  the  two  ships,  and  also  a 
cause  by  owner  of  cargo  against  the  ship  claim- 
ing limitation.  Let  the  limitation  amount  of 
the  ship  B.  be  20002.;  let  the  damage  to  ship 
A.  be  6000i.;  haU  the  damage  to  A.  is  30001.; 
half  damage  to  ship  B.  is  1000!.  ;  damage 
to  cargo  in  ship  A.  is  60001.;  half  damage  is 
3000i.  Upon  the  construction  of  the  Limitatioa 
Act  adopted  by  the  Master  of  the  Bolls  ship  A 
would  prove  for  20001.,  cargo  in  ship  A.  would 
prove  for  30002.  But  by  force  of  the  Limitation 
Statute  neither  could  recover  payment  of  the 
whole  of  his  loss.  The  fund  to  distribute  being 
20002.,  ship  A.  would  recover  8002.,  cargo  in  ship 
A.  12002.  Bat  upon  the  opposite  constrDctiou 
ship  A.,  though  damaged  to  the  extent  of  60002., 
the  half  damage  being  30002.,  would  only  be  en- 
titled to  say  that  ship  B.  was  liable  to  pay  her 
20002.  Ship  B.,  damaged  to  the  extent  of  20002., 
would  claim  10002.  Ship  A.  would  {nrove  only  for 
10002.;  cargo  in  ship  A-  would  still  prove  for 
30002.  The  fund  to  be  distribated  being  still 
20001.,  ship  A.  would  recover  only  5002. ;  cargo  in 
ship  A.  would  recover  15001.  The  Limitation  Acb 
was  passed  solely  in  &vour  of  ship  B.  Why, 
without  any  advantage  whatever  to  ship  B.,  shoald 
it  be  construed  so  as  thus  to  alter  the  relative 
rights  of  ship  A.  and  the  cargo  of  ship  A.  P  A 
statute  for  the  purposes  of  pabhc  policy  derogat- 
ing, to  the  extent  of  injustice,  from  the  legal 
rights  of  individual  parties,  should  be  so  con- 
straed  as  to  do  the  least  possible  injustice.  This 
statute,  whenever  applied,  must  derogate  from  the 
direct  right  of  the  shipowner  against  the  other 
shipowner.  Upon  the  oonstrnotion  suggested  by 
the  appeal,  it  would  derogate  alsofirom  his  relative 
rights  as  regarding  the  parties.  It  shoald  be  so 
construed  as  to  derogate  as  little  as  is  possible,  con- 
sistently with  its  phraseolM[y,  from  the  otherwise 
legal  rights  of  the  party.  It  seems  to  me  that  the 
phrase  "  answerable  in  damages "  may  be,  and 
therefore  on  this  last  rule  of  construction  ought 
to  be,  applicable  to  the  last  step  in  litigstion; 
that  is  to  say  to  the  damages,  which  but  for  this 
section  would  be  ultimately  payable  by  the  per- 
son seeking  its  protection.  It  need  not,  and 
therefore  ought  not  to  be  applied  until  the  last 
stage  is  reaoheJ.  If  so,  it  leaves  untouched  all 
the  preceding  steps  neoessary  to  ascertain  the 
amount  of  that  last  payment  which,  but  for  it, 
would  have  to  be  made.  In  the  present  case, 
therefore,  it  is  not  to  be  applied  until  the  balance, 
which  would  otherwise  be  payable  to  the  owners 
of  the  Vesuvius,  is  ascertained  by  the  same  rules 
as  it  would  be  ascertained  irrespective  of  the 
Limitation  Act.  That  result  is  effected  by  the 
order  of  the  Master  of  the  Bolls.  In  my  opinion 
that  order  is  right,  and  ought  to  be  aliirined.  In 
consequence  of  the  arguments  used  before  us  I 
have  given  reasons  for  my  judgment  more  techni- 
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cal  than  those  given  by  the  Master  of  the  Bolls  for 
his.  I,  however,  entireljr  acree  irith  him  in  the 
larger  reasons  given  by  him  for  his  judgment. 

CoTTOH,  L.  J. — This  appeal  is  a^inst  so  mnch  of 
an  order  of  the  Master  of  the  Bolls  as  declares 
that  the  defendants  are  entitled  to  prove  for  one 
moiety  of  the  loss  and  damage  sustained  by  them 
less  a  moiety  of  the  loss  and  damage  sustained  by 
the  steamship  8av«make,  which  belonged  to  the 
plaintiff,  and  against  the  directions  consequential 
on  that  declaration.  The  plaintiff,  the  owner  of 
the  Savemake,  commenced  an  action  to  obtain 
the  protection  given  by  the  Merchant  Shipping 
Acts.  Under  an  order  of  the  Master  of  the  Bolls 
the  plaintiff  paid  into  conrt  the  sum  fixed  by 
sect.  54  of  the  Act  of  1862  as  the  amount  of 
his  liability,  and  is  entitled  to  the  benefit  of  that 
section,  wtdcb  eBaots  that  "  the  owners  of  any 
ship,  whether  British  or  foreign,  shall  not,  in 
cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity — that 
is  to  say,  first,  where  any  loss  of  life  or  personal 
iDJory  is  caused  to  anv  person  being  carried  in 
such  ship ;  secondly,  where  any  damage  or  loss  is 
caused  to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  any  such  ship;  thirdly, 
where  any  loss  of  life  or  personal  injury  is  by 
reason  of  the  improper  navigation  of  such  ship 
as  aforesaid  caus^  to  any  person  carried  in  any 
other  ship  or  boat ;  fourthly,  where  any  loss  or 
damage  is,  by  reason  of  the  improper  navigation 
of  such  ship  as  aforesaid,  caused  to  an^  other  ship 
or  boat,  or  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  an^  other  ship  or 
boat — be  answerable  in  damages  in  respect  of  loss 
of  life  or  personal  injury,  either  alone  or  together 
with  loss  or  damage  to  ships,  boats,  goods,  mer- 
chandise, or  other  things,  to  an  aggrej^to  amount 
exceeding  152.  for  each  ton  of  their  ship's  tonnage ; 
nor  in  respect  of  loss  or  dama'ge  to  ships,  goods, 
merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury,  or  not,  to 
an  agsregate  amount  exceeding  82.  for  each  ton  of 
the  sEip^  tonnage."  Where  an  action  is  com- 
menced and  money  paid  into  court  under  sect.  54 
of  the  Act  of  1862,  the  liability  is  provided  for 
under  that  Act  by  proof  against  the  fund  paid 
into  conrt.  It  is  provided  that  the  sum  paid  into 
court  shall  be  the  limit  of  the  statutory  liability 
for  the  loss  or  damage  oaosed  by  reason  of  the 
improper  navigation  of  the  ship.  The  effect  of 
the  order  of  the  Mastor  of  the  Bolls  is  to  deprive 
the  owners  of  the  Savemake  of  the  amount  of 
one-half  the  damage  oooasioned  to  their  vessel, 
for  which  the  owners  of  the  Vesuvius  were, 
by  the  order  of  the  24th  July  1876,  in 
the  Admiralty  Court,  condemned  or  declared  to 
be  liable,  and  it  does  so  for  the  purpose  of  satis- 
fying a  portion  of  the  amount  of  the  damages 
sustained  by  the  Vestmius  by  reason  of  the  im- 
proper navigation  of  the  Savemake  which,  under 
the  Acts  referred  to,  is  to  be  provided  for  solely 
ont  of  the  ftmd  in  court.  This  is  apnarently 
MMDSt  the  words  and  meaaing  of  the  Merchant 
Shipping  Acta  and  the  provisions  therein  con- 
tained hmiting  the  liability  of  the  owners  of  the 
Scaiemake,aaacertKsiiy  is  so,  if  theamonntassessed 
as  half  the  damage  to  the  Vesuvius  is  the  damage 
for  which  the  owners  of  the  Savemake  would,  in- 
dependently of  the  Act  be  liable.  But  it  is  at- 
tempted to  support  the  order  iq>pealed  from  1^ 
orRuig  that  in  the  Admiralty  Court  a  monition  to 


enforce  payment  in  such  cases  is  issued  only  for 
the  balance  of  the  moiety  of  the  loss  sustained  by 
the  greater  sufferer  after  deducting  the  moiety  of 
the  loss  sustained  by  the  other  vessel  This,  in 
fact,  is  the  case,  and  on  this  it  is  contended,  and  I 
understand  this  was  the  view  of  the  Master  of  the 
BoUs,  that  the  action  and  cross  action  in  the  Ad- 
miralty Conrt,  and  all  the  proceedings  therein  up  to 
and  including  t^e  monition,  are  means  taken  to  as- 
certain one  set  only  of  damages,  viz.,  that  to  which 
the  greater  sufferer  is  entitled,  being  the  balance 
mentioned  in  the  monition.  I  am  unable  to  agree 
with  this  view.  The  monition  was  preceded  bv 
the  decree  of  the  24itb  July  1876,  in  which  both 
vessels  were  declared  to  be  in  fault,  and  each  was 
condemned  in  a  moiety  of  the  claim  of  the  owners 
of  the  other  vessel.  A  monition  is,  according  to 
the  practice  of  jtbe  Admiralty  Court,  the  first  step 
in  the  process  to  enforce  payment,  not  the  de- 
claration of  liability,  and  though  it  issues  only  for 
the  balance  of  the  sums  for  which  the  puties 
have  been  declared  liable,  each  to  each,  yet  this, 
in  roy  opinion,  is  done  only  as  a  matter  of  oon- 
venienco  to  work  out  the  result  of  the  cross  okdms 
and  to  avoid  process  being  issued  by  each  p<uty 
against  the  other.  It  is  said  that  the  monition  is 
the  judgment.  This  depends  on  the  meaning  in 
which  that  word  is  nsed.  It  is  so  in  the  sense  of 
being  the  order  in  which  process  to  enforoe  pay- 
ment is  issued,  but,  in  my  opinion,  it  is  not  80_m 
the  sense  of  being  the  order  of  the  court,  which 
declares  and  estabCshes  the  liability.  What  takes 
place  is,  in  my  opinion,  like  what  frequently  oooura 
in  proceedings  m  the  Conrt  of  Chancery  where 
parties  have  cross  claims  against  each  other,  the 
amount  of  which  depends  upon  accounts  or  enquires 
to  be  taken  or  made  in  chambers.  In  such  cases  the 
decree  declares  the  liability  of  each ;  the  necessary 
accounts  or  inquiries  to  ascertain  the  amount  are 
directed,  and  the  decree  on  farther  oonsideTation 
directs  payment  of  the  balance.  Looking  to  the 
form  of  the  order  of  the  Master  of  the  Bolls,  it 
can  hardly  be  supposed  that  he  intended  the  pro- 
ceedings in  the  Court  of  Admiralty  to  be  carried 
on  tiU  a  monition  for  payment  was  obtained. 
But  even  if  a  monition  were  obtained  in  this 
case,  it  would  not  be  right  (if  the  view  which 
I  take  is  otherwise  correct)  that  it  should  be  for 
the  balance  of  half  the  dami^e  sustained  by  the 
Vesuvius  after  dedncting  hfJf  the  dama;^  bus- 
tained  by  the  Savemake,  for,  under  the  circom- 
stenoes,  there  can  be  no  set-off,  as  the  owner  of 
the  Savemake  has  claimed  the  benefit  of  the 
limited  liability  given  by  the  Act,  which  leaves  to 
the  owners  of  the  Vesuvius  a  right  to  be  paid  a 
dividend  only  on  the  damage  sustained  by  that 
ship  while  they,  the  owners  of  the  Vesuvius,  re- 
mam  liable  in  full.  For  these  reasons  I  agree 
with  Baggallay,  L.J.,  that  the  order  appealed  from 
must  be  reversed,  and  that  the  defendanto,  the 
owners  of  the  Vesuvius,  must  rank  aminst  the 
fond  in  court  for  the  entire  amoont  of  the  moiety 
of  tiie  damage  to  which  they  have  been  declared 
entitled.  Appsol  dOowed. 

Solicitors :  T.  Cooper  and  Co. ;  Stokes,  Saunders, 
and  Stokes ;  Pritehard  and  Co. 
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March  29  and  31. 

(Before  Jajcss,  Bagoallat,  and  Bkaitwell,  L.  JJ., 

aaaisted  by  Nautical  Assesaors.) 

The  Condor,  (a) 

AtVBkL  KaOK  IHE  FBOBATK,  SITOSCS,  AKD  ADMIRALTY 

DiviaioN  (adhiraltt). 
Vamagea — OoUisum — Thamet  OontmvcmciyRuiet — 
Idghtt—PraeUee—Coits—He^  37   Viet.  e.    85, 
«.  17. 
3%0  oien«r«  of  a  vessel  tohieh  luu    infringed    a 
regulotion  as  to  lighU,  made    hy  a  eompetemt 
oiMMrity,  must,  tahm  plaintiffs,  show  thai   that 
infringtment  could  not  have  caused  or  isonbri- 
hwted  to  the  collision.    It  is  not  necessary  for  the 
defendants,    who    are  not    counter-claimiT^  for 
damages,  to  prove  that   in  point  of  fact  tt  did 
cause  or  contribute  to  it. 
Qucere,  whether  an  infringement  of   the   Thames 
Conservancy  Rules  1875   causes  the    vessel  in- 
,  fringing  them  to  he  "  deemed  to  he  in  fault, " 
wUiUn  the  meaning  of  sect.  17  of  the  Merchant 
Shipping  Act  1873  (36  ^  37  Viet.  e.  85). 
In  future  the  costs  in  Admiraity  appeals,  as  in  all 
other  (Appeals,  wiU  follow  the  event,  noivnthstand- 
ing  the  former  practice  of  the  Judicial  Committee 
of  the    Privy    Council   in    certain     Admiralty 
appeals. 
This  was  an  appeal  in  an  action  for  damage  by 
eolliaion.     The  action  was  bronght  in  the  Ad- 
miralty Division  by  the  owners  of   the    damb 
barge  Swansea  against  the  steamship  Condor  and 
Ler  owners,  the  General  Steam  Navigation  Com- 
pany (Limited).     The  collision  took  place  in  the 
Lower  Fool,  river  Thames,  opposite  the  Aberdeen 
Steam  Wharf,  aboat  midnight  on  the  24ch  Oct. 
1877.  The  night  was  dark  but  fine  and  calm,  and 
the  tide  flood  running  about  three  knots.     The 
Swansea  was  proceeding  up  the  river,  in  company 
with  two  other  dnmb  barges,  in  tow  of  the  steam 
launch  Jane,  at  full  speed.     The  two  other  barges 
were  astern  of  the  Launch,  and  abreast  of  each 
other,   the    Swansea  being  astern  of  them,  the 
steam  launch  had  the  proper  lights  for  a  tug, 
i,e.,  two  bright  white  masthead  lights  vertically  in 
addition  to  the  ordinary  side  lights.    The  barges 
bad  no  lights  of  any  sort. 

The  Condor  was  proceeding  down  the  river 
nnder  steam.  There  was  evidence  that  the  river 
wasvery  crowded.  There  was  a  great  conflict  of 
testimony  as  to  what  took  place  on  board  both 
vessels  before  the  collision  happened,  bat  the 
Condor's  stem  strock  the  Bumnsea  on  the  port- 
side  abaft  the  beam.  There  was  no  ooonter-claim 
on  the  part  of  the  Condor,  and  the  defence  was 
that,  so  far  as  the  Condor  was  concerned,  the  colli- 
sion was  the  result  of  inevitable  accident,  and  was 
occasioned  by  negligence  on  board  the  Swansea 
and  the  steam  launch  Jane. 

The  argument  principally  turned  npon  the 
construction  and  effect  of  rule  3  of  the  Bye- 
lawa  for  the  Navigation  of  the  Siver  Thames, 
made  t^  the  conservators  of  the  river,  under 
the  provisions  of  the  Thames  Conservancy 
Acts  1857,  1884,  and  1867,  and  the  Thames 
Navigation  Acts  1866  and  1870,  and  approved  by 
Order  in  Council  of  the  17th  March  1875,  and  of 
Sect.  17  of  the  Merchuit  Shipping  Act  1873. 
Bule  3,  is  as  follows : 

(a)  Baportad  by  J.  P.  Aipiirui.  ud  F.  W.  Bukzs,  E«qs., 
Bmisten-at-Law. 


3.  The  person  in  charge  of  the  gtemmost  or  last  of  a 
line  of  barges,  when  bein^  towed,  shall  exhibit  between 
emnset  and  snnrise  a  wlute  light  from  the  stem  of  his 
barge. 

And  the  ll^erehant  Shipping  Act  1873  (36  &  37 
Vict  0.  85.)  sect.  17 : 

If  in  oase  of  any  collision  it  is  proved  to  the  oonrt 
before  which  the  case  is  tried  that  any  of  the  regnlationa 
for  preventing  oolliaions  contained  in  or  made  nnder  the 
Merchant  Shipping  Acts  1854  to  1873,  has  been  infringed, 
the  ship  by  whicn  such  rtsnlation  has  been  infringed 
shall  be  deemed  to  be  in  fanU,  nnless  it  be  shown  to  the 
satisfaction  of  the  court  that  the  dicnnmtanoee  of  the 
case  mads  departnre  from  the  regulation  necessary. 

Jvne  20, 1878.— The  cause  came  on  for  bearing 
before  Sir  B.  Phillimore  and  Trinity  Masters. 

MUward,  Q.C.  and  Phillimore,  for  plaintiffs, 
owners  of  the  Swansea. — ^The  bye-law  in  question 
has  never  been  properly  published;  those  on 
board  the  Swansea,  in  common  with  the  generality 
of  people  using  the  Thames,  had  never  heard  of 
it ;  its  absence  did  not  cause  or  contribute  to  this 
collision  ;  the  Condor  could  see  the  barge  in  plenty 
of  time  to  have  avoided  it ;  the  tvo  masthead  lights 
on  board  the  steam  tugwere  notice  to  her  that  there 
were  barges  in  tow.  The  object  of  the  stem  light 
is  to  show  vessels  coming  up  astern  the  position 
of  the  barges ;  this  is  shown  by  rule  2  of  the  same 
bye- laws,  which  requires  all  independent  dumb 
barges  to  have  a  light  ready  to  show.  She  knew 
that  vessels  in  tow  coming  up  with  the  tide  ooald 
not  be  stopped  and  reversed  with  the  ease  of  an 
independent  steamer.  We  did  no  wrongful  act,, 
we  were  in  a  proper  place  and  properly  navigated ; 
it  was  the  duty  of  the  Condor  to  keep  out  of  the 
way,  and  she  did  not  do  so,  therefore  she  is  to 
blame  for  the  collision.  A  bye-law  for  the  navi- 
gation of  the  river  Thames,  made  by  the  Con- 
servators of  the  Thames  in  1875,  is  not  a  "regu- 
lation for  preventing  collision  contained  in  or  made 
nnder  the  Merchant  Shipping  Acts  1854  to  1873," 
and  therefore  the  breach  of  it  does  not  carry  with 
it  the  consequences  that  have  been  held  to  result 
from  sect.  l7  of  the  Merchant  Shipping  Act  1873. 

Butt,  Q.C.  and  Clarkaon,  for  defendants,  the 
General  Steam  Navigation  Company,  owners  of 
the  Condor. — The  barge  ought  to  have  carried  a 
light,  she  did  not  do  so,  and  therefore  has  in- 
fringed the  regulations,  and  is  to  blame  nnder 
sect.  17  of  the  Merchant  Shipping  Act  1873.  The 
object  of  the  regulation  as  to  lights  is  not  merely 
to  show  vessels  coming  up  astern  their  position, 
but — since  where  there  is  a  string  of  barges  in  tow, 
that  string  may,  following  the  curves  of  the  river 
or  alterations  in  the  coarse  of  the  tug,  be  f»x  from 
a  straight  line— to  show  to  vessels  approaching 
from  any  direction  where  the  end  of  that  line  is,  to 
allow  time  to  get  past  in  safety.  This,  in  fact,  was 
shown  by  the  fact  that  the  regulation  as  to  exhibit- 
ing a  light  by  barges  in  tow  only  applies  where  there 
is  a  string  of  buges.  Ji  only  a  single  barge  or 
two  abreast  are  in  tow,  the  towing  lights  of  the 
tugs  are  sufficient  notice;  but  where  there  is  a 
train,  the  termination  of  that  train  of  uncertain 
length  is  required  to  be  marked.  If  there  had 
been  a  light  on  the  last  barge,  which  was  the  one 
we  came  into  collision  with,  we  could  have  seen 
her  sooner,  and  should  have  known  aba  ^mJ," 
tow,  and  might  have  avoided  the  collision.  We- 
were  hardly  moving  at  all,  and  the  barge  swept 
across  our  bow.  We  could  do  nothing  more  th^ 
we  did  to  avoid  the  collision.  The  speed  at  which 
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the  bcirfi^  were  oominj;  np  the  river  was  im- 
proper, seeing  the  crowded  condition  of  the  navi- 
gation, and  the  admitted  difficulty  of  stopping 
tbem  when  going  with  the  tide. 

MSward,  Q.C.  in  rq>Iy. 

Sir  B.  Philukobe,  after  consultation  with  the 
Trinity  Manters.— ^Thia  is  a  case  of  collision  which 
happened  about  midnight,  or  later,  on  the  24th 
Oct.   1877,    in  the  river  Thames,   opposite   the 
Aherdeen  Steam  Wharf.    The  vessels  which  came 
into  collisioB  were  the  SmoMtea,  a  damb  barge  in 
tow  of  a  tug  called  the  Jane,  and  the  steamship 
Gondor.    The  stem  of  the  Oondor  went  into  the 
port  midships  of  the  Swantea,  abaft  her   beam, 
and  did  her  considerable  damage.    The  state  of 
the  weather  may  be  taken,  both  on  the  admissions 
of  the  Condor  and  on  the  general  result  <rf  the 
evidence,  to  have  been  what  is  well  known  and 
often  described  in  this  conrt  as  "  dear  but  dark," 
and  the  pilot  of  the  Condor,  in  his  evidence,  states 
distinctly  that  it  was  a  night  in  which  lights  could 
be  seen  at  a  reasonable  distance.       The    main 
defence,  as  it  a(^>ears,  and  I  think  was  hardly 
denied  by  the  counsel  .for  the  Condor  in  this  case, 
was,  that,  looking  at  the  crowded  state  of  the  river 
and  other  oircnmstanoes,  the  collision  wHthe  result 
at  nnavoidaUe  aooident.    In  the  first  place,  I  have 
consnlted  the  Elder  Brethren  on    the   nanti(»I 
pdnts  of  the  oaae — there  are  several  points  of 
this  nature  that  present  themselves  more  for  their 
opinion  than  ibir  mine — and  we  have  no  doabt 
whatever  that  the  Jane,  with  her  three  barges,  two 
immediately  astern  of  her   and  one  immediately 
•stem    of    the    two,    were   properly   navigated 
on     the     north     side     of      the     mid-channel, 
with   this   one    exception,    that    she    disobeyed 
the  rule   of    the    ThameB    Conservancy,    which 
was  binding    on    her,    and    which  is  in  these 
words    [His     Lordship    read   mle   3,   and   pro- 
ceeded :j  There  was  a  clear  infringement  of  this 
rale  here,  for  no  such  light  was  exhibited  from 
the  stem  of  the  last  barge.     The  defence — that 
the  parties  were  ignorant  of  the  existence  of  the 
mle,  and  that  it  was  generally  not  observed — is 
not  valid,  in  my  judgment,  and  I  should  be  very 
sorry  that  anything  I  should  say  should  by  any 
possibility  lead  to  the  conclusion  that  the  conrt 
would  listen  to  such  a  defence  as  this.     There- 
fore there  has  been  in  this  case  what  amounts  to 
a  direct  infringement  of  the  17th  section  of  the 
Merchant  Shipping  Act  1873  (36  &  37  Vict.  o.  85), 
and  the  conrt  is  at  liberty  to  u<msider  whether  the 
disobedience  to  the  mle  I  have  referred  to  did  or 
did  not  contribnte  to  the  collision  in  this  case,  (a) 
The  Elder  Brethren  are  very  clearly  of  opinion, 
and  I  agree  with  them,  that  it  did  not  contribnte 
to  the  collision.    What  is  necessary  for  the  deci- 
sion of  this  case  may  be  stated  in  a  few  words. 
^oe  Condor's  engines  had  been  stopped  previous 
to  clearing  the  single  barge  that  was  lying  about 
mid-river.    Those  on  board  the  Gondor,  it  appears 
from  the  evidence,  had  seen  the  lights  of  the  tug 
Jane  with  barges  in  tow,  crossing  her  bows,  as  the 
pflot  and  captain  of  the  Gondor  say.    Now,  if  the 

(a)  This  iientence  is  a  correct  tnuiBeript  of  the  jndgment 
of  the  cottrt  below  as  printed  for  the  appeal ;  bnt  there 
wrald  appear  to  be  some  typographical  error  in  it,  having 
wgard  to  the  decided  cases  in  sect.  17  of  ihe  Memhant 
»%)iiig  Act  1873,  and  the  fact  that  it  has  never  been  I 
(neided  Uiat  the  Thames  Conservancy  Bnles  are  such  I 

ngnlaiions  "  as  are  contemplated  by  that  section.  I 


Eilot  of  the  Condor  had  not  set  her  engines  on,  as 
e  did  do,  until  the  tue  and  the  barges  that 
the  tug  was  towing  had  passed  dear  of  her, 
there  would  have  been,  in  the  judgment  of  the 
Elder  Brethren,  in  which  I  agree,  no  collision. 
Hie  collision  was  caused  by  the  Condor  going 
ahead  before  the  tag  got  clear.  The  Elder  Breth- 
ren are  also  of  opmion  that  the  tng  Jane  was 
quite  right  in  goin^  full  speed,  as  by  so  doing  the 
chance  of  a  collision  was  lessened.  I  must 
therefore  pronoanoe  the  Condor  alone  to  blamo 
for  the  collision. 

From  this  judgment  the  defendants  appealed. 

The  appeal  was  heard  on  29th  and  3l8t  March 
1879,  before  James,  Baggallay,  and  Bramwetl, 
L.JJ.  (assisted  by  two  nautical  assessors). 

Butt,  Q.C.  and  Ularkson  for  appellants. 

MiOward,  Q.C.  and  PhiUimore  for  respondents. 

The  argaments  nsed  were  th«  same  as  those 
reported  in  the  conrt  below. 

Jakk,  L.J. — We  have  had  the  opportnnity  of 
considerine  this  case  with  our  nautical  assessors, 
who,  as  well  as  ourselves,  have  veiy  carefally  read 
the  evidence,  and  heard  the  arguments  based  upon 
it,  and  we  find  onrselves  unable  to  concur  with 
the  judgment  given  in  the  conrt  below.    Bearing 
in  mind  the  crowded  state  of  the  river,  and  the 
fact  that  the  Condor  was  compelled  to  do  some- 
thing  to  get  out  of  the  way  of  another  faar^ 
drifting  up  in   mid-river,    she  did  nothing,    in 
oar  opmion,  except  give  herself  the  very  smaUesli 
headway  possible  to  enable  her  to  c^ear  that  baige. 
There  was  nothing  in  what  the   Condor  did  to 
render  her  liable  to  a  charge  of  bad  seamanshq), 
or  neglect,  or  other  improper  conduct  in  clearing 
that  bai^,  bat  it  broaght  her  into  the  plaoe  where 
the  collision  ocourred  with  the  barge  Skoaniea, 
which  was  going  up  the  river,  together  with  other 
barges,  in  tow  of  a  steam  tug,  and  whioh   (it  is 
not  immaterial  to  consider)  were  going  up  the 
river  at  fall  speed,  as  great  a  speed  as  the  tag 
could  go,  and  with  a  strong  flood-tide  giving  an 
additional  speed  of  two  or  three  knots  an  honr. 
The  CondbT,  moreover,  was  plaoed  in  a  poaitiaii  of 
additional  dif&onlty  by  anotner  matter,  in  the  view 
of  which,  taken  by  the  court  below,  we  cannot 
agree — the  absence  of  a  light.     It  is  anite  dear 
that  the  steam  tug,  with  its  train  of  iiarges,  in 
coming  np  the  river  onder  the  ciroamstanosB  I 
have  mentioned,  did  violate  the  express  rale  of 
navigation  of  the  Thames,  by  not  having  a  li^t  on 
the  stem  of  the  barge  whioh  should  have  carried 
it;  the  object  of  whioh  must  be  to  give  every- 
body, having  anything  to  do  with  the  navigation 
of  the  river,  notice  of  what  it  is  they  are  likely  to 
come  into  collision  with.     If  the  steam  tog  and 
its  bargee  had  shown  that  light,  it  is  impossible  to 
know  what  would  have  been  the  condnot  of  the 
master  and   pilot  of  the   Oondor  on  seeing  it, 
and   knowing    that    the   tug   and   barges    were 
coining  full  speed  np  the  river  inoapable  of  stop- 
ping themselves.    If  the  steam  tng  had  been,  like 
the  OnnAor,  without  the  burthen  of  barges  behind 
it,  it  seems  to  me  it  would  have  been  as  much  tiie 
duty  of  the  steam  tug  to  stop  as  of  the  Condor. 
Their  duty  would  have  been  the  same  each  to  the 
other.     But  the  steam  tug  could  not  stop  her 
barges,  and  there  was  no  notice  given  to  the 
Condor  that  that  state  of  things  existed.     There 
was  nothing  to  inform  the  Condor  of  the  fact  that 
there  was  a  train  of  bai;ge8  behind  the  tng,  and 
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she  had  to  deal  with  the  lights  in  the  rirer  aa 
the^  appeared  to  her.  In  the  absence  cf  that 
intimation,  the  oirotunstanoes  being  so  hkely  to 
throw  the  Condor  into  a  difficulty,  I  cannot  consider 
that  we  onght  to  hold  the  master  of  the  Condor  to 
blame  for  not  having  done  that  which  he  might 
have  done,  or  rather  for  having  done  that  which 
he  probably  would  not  have  done  if  he  had  known 
what  the  true  state  of  aSairs  was,  and  if  he  had 
had  that  fall  intimation  which  he  ought  to  have 
reoeived  from  the  tag  and  barges  bjthe  exhibition 
of  that  light  which  plainly,  by  the  rales,  onght  to 
have  been  exhibited. 

BAGGAJJiAT,  L.  J.— I  am  of  the  same  opinion.  It 
appears  to  mn  that  the  Condor  was  in  a  position 
of  very  considerable  difficulty.  The  navigpable 
portion  of  the  river  is  very  narrow  where  the 
collision  happened,  and  there  were  a  namber  of 
barges  about.  There  was  a  strong  adverse  tide, 
and  she  was  therefore  obliged  to  keep  her  engines 
goine  ahead  to  a  certain  extent  to  stem  the  tide 
and  keep  steerage  way.  I  am  unable  to  take  the 
same  view  that  was  taken  in  the  court  below  as 
to  the  absence  of  a  proper  light  in  the  stern  of 
the  last  barge  in  tow,  and  it  appears  to  me  that, 
having  regard  to  all  the  circumstances,  the  Condor 
adopted  a  reasonable  course,  and  the  accident  was 
the  result  of  cironmstauces  which  could  not  have 
been  avoided  by  her.  In  point  of  fact  she  might 
have  a  right  to  assume,  seeing  the  mast-head 
lights  in  the  steam  teg,  and  no  other  h'ght  indi- 
cating where  the  tow  ended,  that  there  were  only 
one  barge  or  two  barges  abreaat  astern  of  the 
steam  tngi  and  had  there  been  no  more  than  that, 
the  aocicknt  would  not  have  occurred,  for  in  the 
result  the  first  two  passed  by  safely,  and  it  was 
odI^  the  last  barge,  which  had  no  li^fat  on  it, 
which  was  struck.  I  agree  therefore  with  James, 
L.J.,  that  the  judgment  of  the  oonrt  below  should 
be  reversed. 

Bkakwill,  L.J. — I  am  of  the  same  ofnnion.  The 
learned  judge  in  the  court  below,  after  stating  a 
few  of  the  facts,  savs  that  "  the  main  defence  .  .  . 
was,  that  .  .  .  the  collision  was  the  result  of 
unavoidable  accident;"  but  it  seems  to  me  that, we 
sbonld  consider  what  was  the  conduct  on  the  part 
of  the  plaintiffs.  I  asked  the  counsel  for  the 
plaintiffs  why  it  was  wrong  for  the  Condor  to  get 
way  on  hsr  as  she  did ;  but  he  did  not,  to  my  mind, 
give  a  satisbotory  answer  to  that  question.  I 
could  not  think  that  that  act  was  wrong  in  itself, 
nnless  there  was  some  reason  to  suppose  that 
there  was  something  for  her  to  run  against,  and 
I  cannot  see  that  there  was  such  reason. 

Olarh$on  applied  for  costs  below  and  of  appeal. 
There  is  now  one  uniform  practice  in  the  Court  of 
Appeal  as  to  costs : 

Ths  Ct«yof  BerUn,  2  P.  Div.  187  j  87  L.  T.  Bep. 

The  practice  of  the  Conrt  of  Admiralty  was  not 
uniform  to  the  contrary : 

The  Innirfaat  The  Secret,  35  L.  T.  Eep.  N.  S.  819. 
MUward,  contra. — When  a  collision  is  the  result 
of  inevitable  accident  it  has  always  been  the  rule  in 
the  Court  of  Admiralty  and  the  Frivy  Council  that 
there  should  be  no  order  as  to  costs ;  and  this 
court,  sitting  aa  a  Conrt  of  Appeal  in  Admiralty 
causes,  will  follow  the  practice  of  the  Frivy  Council 
in  snoh  oases : 

The  City  of  Cambridgt,  86  L.  T.  Eep.  N.  S.  781 : 

The  Connna,  35  L.  T.  Bep.  N.  S.  781  j 

The  DaoiM,  37  h.  T.  Eep.  N.  S.  137. 


Jakes,  L.J. — ^With  regard  to  the  question  of 
costs  in  this  case,  it  is  quite  clear,  from  what  has 
been  said  on  both  sides,  that  there  has  been  a 
general  impression  in  the  profession  that  the  old 
rule  of  the  Judicial  Committee  of  the  Privy 
Council  should  be  followed,  and  them  is  ooloar  for 
that  opinion  in  the  decisions  which  have  been 
shown  to  us  by  the  registrar,  and  it  appears  that 
this  court,  in  a  particular  case,  decided  the  same 
thing.  We  think  that  requires  great  considera- 
tion, and  we  should  consider  whether  it  can  be 
right  thas  there  shoald  be  one  role  as  to  costs  in 
one  branch  of  the  High  Court  of  Justice,  and 
another  rule  in  another  branch  of  that  court.  I 
think  in  future  that  the  rule  will  in  every  case 
follow  the  result,  as  it  does  in  other  brandies  of 
the  High  Court ;  but  we  are  not  prepared  to  apply 
that  role  for  the  first  time  in  this  case.  I  am  not 
satisfied  with  the  evidence  given  on  behalf  of  the 
Condor,  and  on  the  general  foots  of  the  case,  and 
all  the  droumstanoes,  and  with  regard  to  the 
former  decision  of  Uiis  court,  I  think  we  should 
dismiss  the  action  without  costs.  I  think  it  may 
be  considered  as  settled  that  for  the  fatnre  there 
will  be  no  difference  aa  to  the  costs  between 
Admiralty  and  other  appeals. 

Bagoallat  and  BBAirwxilt  LJTJ.  ooBcnrred. 
Appeal  oOouMd  amdaetion  dwmisMd,  hvA  with- 
out  coitt  either  below  or  on  appeaL 

Solicitor  for  appellants,  owners  of  Condor,  W. 
Batkam. 

Solidtors  for  respondents,  owners  of  Swcuuea, 
Waltont,  Bvib,  and  WaUone. 

Friday,  l£areh  28. 

(Before  Jaios,  Bsaiiwxll,  and  Baggallat,  KJJ.) 

The  LAUKBiTA.(a) 

APFZAL  ntOH  ADMULALTT  BIVIBIOV. 

AdmiraUy  appeal — Coett — Both  vaeselt  to  blame- 
Motion  by  way  oferoee  amMol — JBuIm  of  Supreme 


Motion  by  way  oferoee  appecu — Jt 
Court,  Order  LriU.,r.  6. 


The  faet  that  reejpondenti  in  a»  appeal  from  the 

Admiralty  Divuion,  where  both  have  been  held  to 

blame,  have  given  Tiotiee  under  Order  LVIII., 

r.  6,  of  their  intention  to  atk  for  a  variation 

of  the  decree  below  maket  no  difference  in  ike 

practice  of  diemieiing  the  apoeal  with  eotta  if  the 

judgment  below  be  eonfirmea,  provided  tueh  eotte 

as  are  occasioned  by  the  respondent's  notice  wtU  be 

deducted. 

Air  action  in  rem  was  brought  by  the  owners  of 

the  City  of  New  York  (Innuia  Line)  against  the 

brigantine  Lauretta    to    recover  damages  for  a 

collision  between  the  two  vessels,  and  the  owners 

of  the  Lauretta  counter-claimed  for  the  damages 

sustained  by  their  vessel  in  the  same  collision. 

The  action  was  tried  in  the  Admiralty  Division 
on  the  16th  April  1878,  and  the  judge  (Sir  £. 
Fhillimore)  pronounced  both  vessels  to  olame  and 
made  the  usual  decree. 

From  this  decree  the  owners  of  the  City  of  New 
York  appealed,  giving  notice  of  appeal  in  accordance 
with  Order  L VIII.,  rr.  2  and  4.  The  owners  of 
the  Lawyftta  thereupon  gave  notice  under 
Order  LYIII.,  r.  6,  that  they  intended  on  the 
hearing  of  the  appeal  to  contend  that  the  decision 
of  the  court  below  should  be  varied  by  pronouncing 
the  OUy  of  New  York  alone  to  blame. 

(a)  Beportad  by  J.  F.  AansALL  and  F.  W.  Uaubs,  Sen*., 
B>itistw»«t-La«. 
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The  Conrt  of  Appeal,  after  hearing  connse] 
tat  fhe  apDallantB  and  respondents,  confirmed  the 
flndiDg  of  the  court  below  and  diamisaed  the 
vppeu. 

Mybwrgk  and  Fk^imore  (with  them  AgfiwM, 
Q.G.  and  QtHdney),  for  the  respondents,  applied 
ror  ooBtB  of  the  appeal. — The  notice  given  by  the 
respondenta  does  not  sSect  their  right  to  oosts,  as 
they  conld,  nnder  Order  LYIII.,  r.  6,  have  raised 
any  question  as  to  the  decree  without  notice.  The 
notice  has  occasioned  no  extra  costs.  All  the 
costs  have  been  occasioned  by  the  appellants 
sppealing.  They  brought  the  respondents  here. 
'Tma  notice  is  not  a  cross  appeal,  nnon  as  was  neces- 
aaiy  in  the  Privy  Council,  and  the  respondents 
ooiud  never  have  bem  before  this  court  at  all  if 
the  appellants  had  not  appealed. 

Bvit,  Q.C.  (with  him  IftZioord,  Q.C.  and  Clarkr 
«on),  for  the  respondent,  submitted  that  the  noiioe 
was  in  fact  a  cross  appeal,  and  that  it  had  always 
been  the  practice  of  the  Privy  Council  to  leave 
each  party  to  pay  his  own  costs;  here  there 
were  cross  appals,  and  both  veaada  were  held 
to  blame. 

Jamzs,  L.J. — There  appears  to  me  to  be  no 
naoeaaity  nnder  the  Bules  of  the  Supreme  Court, 
Order  LYIII.,  r.  6,  to  give  this  notice  at  all.  All 
Questiona  could  be  raised  without  the  notice. 
Henoe  the  respondents  have  done  more  than  they 
need.  The  appeal  will  be  dismissed  with  costs, 
bat  if  any  coats  have  been  occasioned  by  the 
respondents'  notice  these  ooata  will  be  dBdnoted. 

Bkahwell  and  Bagoaujlt,  L. JJ.  concurred. 

Sidicitora  for  the  appeOants  Dtmecm  HiU  and 
Diekinton. 

Solicitor  for  the  respondent,  J.  W.  Oarr. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Thmrtday,  Uairdi  27. 
(Before  JuaBi«  MJl.) 
BzsASi  V.  Wood,  (a) 
Btuband  and  toife — Action  by  htuhand  against 
wife  to  enforce  eeparation  deed — Counte^'claim 
by  wife    for   judicidl    separation — Breach   of 
eovenamts— Infants  Custody  Act  1873  (36  Vict, 
c  12). 

A  husbamd  broviglU  an  action  against  his  wife,  and 
ike  trustees  of  a  deed  of  separation  daied  the 
2S<fc  Oct.  1873,  to  enforce  the  covenants  in  the 
deed,  and  to  restrain  the  wife  from  molesting  or 
annoying  hian,  and  from  taking  auvy  proceedings 
to  compel  him  to  cohabit  with  Aer.  The  deed 
provided  that  the  wife  should  have  the  custoch  of 
one  of  the  children  of  the  marriage,  a  daughter. 
The  wife  by  her  defence  oMeged  that  the  plaintiff 
had  broken  severed  of  ihe  covenants  eoniained  in 
the  deed  of  separation,  and  in  Jan.  1879  she  put 
in  a  counter-claim,  alleging  certain  acts  of 
eruMy  on  the  part  of  the  husband  between  Feb. 
1870  and  Sept.  1873,  and  asked  for  a  deereefor  a 
judicial  sepairalion. 

MM,  thai  the  deed  of  separation  might  be  enforced 
against  the  husband  for  the  wife's  protection, 
noltoUhstanding  any  breaches  of  covenants  on  the 
part  of  the  husband,  and  was  therefore  a  bar  to 

(•)  B«pnt«d  tgr  O.  Wiui  Kiia,  Efq.,  B(kiiiiter«tJ«w. 


the  vnfe's  eZaun  for  a  decree  for  a  judicial 
separation. 

Held,  also,  that  an  agreement  by  a  wif^  to  live 
separate  from  her  husband  might  be  ennreed  by 
an  aelion  by  the  husband  agairut  the  wife. 

Held,  cAso,  that  the  eireumatamce  of  an  order 
having  been  made  by  the  court,  upon  the  applica- 
tion of  the  dauahter,  an  infant,  by  the  husband 
as  her  next  fnend,  giving  the  custody  of  the 
daughter  to  the  husband,  did  not  constitute  a 
breach  of  the  covenant  by  the  husband  that  the 
wife  should  home  the  custody  of  tiie  daughter 
whilst  an  infant. 

Injunction  granted  restraining  the  toife  from  talking 
any  aelion  or  other  proeeeduM  for  the  purpose  of 
oomp^XAng  ihe  huswrnd  to  cohabit  with  her. 

This  was  an  action  by  the  Bev.  Frank  Ttesant 
against  his  wife  and  the  trastena  of  a  deed  of 
aeparation,  which  had  been  executed  by  the 
plaintiff  and  hia  wife,  to  enforce  the  covenants 
contained  in  the  deed,  and  to  reatrain  Mrs.  Beaanfe 
from  molesting  or  annoying  the  plaintiff,  and  also 
from  instituting  any  action  or  other  proweding 
for  the  purpose  of  compelling  him  to  cohabit  with 
her. 

The  deed  of  aeparation  recited  that  unhappy 
differencea  had  anaen  between  the  plaintiff  and 
hia  wife,  and  they  had  consequently  agreed  to 
live,  and  were  then  living,  separate  from  each 
other,  upon  the  terms  and  conditiona  thereinafter 
mentioned.  The  deed  then  provided  that  the 
plaintiff  aliould  pay  to  the  truateea  an  annuity  of 
110!.  a  year  for  the  benefit  of  Mrs.  Beaant ;  that 
Mra.  Beaant  ahould  have  the  cnatody  <^  the 
daughter,  Mabel  Emily  Beaant,  except  during  one 
mpnth  in  every  year,  when  ahe  waa  to  reside  with 
the  plaintiff;  and  that  tiie  aon,  Arthur  Digby 
Beaant,  ahonld  visit  and  reside  with  Mra.  Beaant 
during  one  mon^h  in  every  year. 

On  the  18th  May  1878  the  Maater  of  the  Bolla 
made  an  order  direoting  that  Mrs.  Beaant  ahould 
deliver  over  the  dmghter,  Mabel  Emily  Beaant,  to 
the  onstody  of  the  puuntiiS. 

On  the  22nd  July  1878  Mra.  Beaant'a  aolicitora 
wrote  to  the  plaintiff,  atating  that  Mrs.  Beaant  had 
decided  to  go  home  imd  live  with  him ;  and  on 
the  Slat  July  1878  Mra.  Besant'a  aolicitora  wrote 
to  the  pkuntifi'a  aolicitora  aaying  that  they  ahould 
be  glad  to  know  whether  it  waa  their  client's 
determination  to  refuse  to  receive  Mrs.  Besant 
and  to  return  to  cohabitation  with  her.  The 
letter  then  proceeded :  "  We  are  of  oonrae  wiahfnl 
to  avoid  any  onpleaaant  scene  at  hia  honae,  and 
unless  we  hear  from  you  definitely  one  way  or  the 
other,  she  will  be  compelled  to  return." 

Mra.  Besant  by  her  defence  alleged  that  the 
plaintiff  had  failed  to  perform  several  of  the 
covenants  in  the  deed  of  separation,  and  in  par- 
ticular that  he  interfered  with  the  use  by  her  of 
her  name  in  her  profession  of  author  and  lec- 
turer; that  he  retained  the  daughter,  Mabel 
Emily  Besant,  in  his  custody  for  some  days  beyond 
the  time  which  she  was  to  stay  with  mm  under 
the  deed  ;  that  the  pUntiff  did  not  on  the  1st  June 
1878  make  the  monthly  payment  of  the  annuity  of 
llOL,  nor  any  of  the  monlluy  payments  which  had 
since  become  due ;  and  that  m  July  1878  he  had 
refused  to  allow  the  son  to  visit  her.  She  also 
put  in  a  counter-claim  in  Jan.  1879,  by  which 
she  asked  that  the  trusts  of  the  deed  might  be 
specifically  performed ;  and  she  also  allegM  cer-^ 
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tain  Bots  of  oraelty  on  the  part  <rf  the  plaintiff 
between  Feb.  1870  and  Sept.  1873.  and  asked  lor 
a  jndicifJ  separation.  The  plaintiff  hj  hia  r^ly 
denied  the  several  acts  of  crnelty  alleged. 

Ince,  Q.C.  and  Wellington  Cooper,  for  the  plain- 
tiff, contended  that  on  the  connter-elaim  the 
defendant  was  not  entitled  to  a  jodicial  separa- 
tion, lite  separation  deed  being  a  bar  to  anoh  a 
claim.    They  referred  to 

KaUheas  t.  MatfhffWt,  29  L.  J.  K.  S.  118,  P.  &  H. ; 

Cvrtit  T.  0«r«»,  1  Sw.  &  Tr.  1«2 ; 

JfortfcaU  T.  ITorifcaU,  27  W.  K.  SS8. 

Mrs.  Besant  appeared  in  person,  and  oontended 
iiMb,  as  the  provisions  of  the  separation  deed  had 
not  been  performed  by  the  plaintiff,  all  her 
oriffinid  rights  revived,  indlnding  the  light  to  a 
jnmoial  separation,  and  referred  to 

.Brown  v.  Brtam,  48  L.  J.  N.  S.  47,  P.  &  X. 

Jessxl,  1I.B. — I  have  no  doabt  whatever  as  to 
the  decision  I  onght  to  give.  First  of  i^  I  will 
state  what  my  view  is  of  the  law  upon  the  sub- 
ject, and  then  I  will  refer  to  one  or  twoanthoritiee 
npon  the  question,  and  then  consider  the  oiroam- 
staaoes  of  the  case.  The  eonnter-olaim  in  this 
case  is  an  application  bv  the  wife  for  a  judicial 
separation  from  the  hasband  on  the  ground  of 
crnelty.  The  foundation  of  t&at  jnriediotion,  ae  I 
understand  it,  was  always  this,  that  the  appre- 
hension of  crnelty  or  cruel  lareatment  on  the  part 
of  the  hnsband  made  it  impossible  for  the  wife 
with  safety  to  herself  to  continue  to  cohabit.  The 
proof  of  the  actual  cruelty  committed  was  only 
tnronght  in  to  show  thatt  it  was  likely  to  be 
renewed,  because  it  was  perfectly  well  settled  that 
the  efEeets  of  cruelly  might  reasonably  oaaae  the 
same  apprehension  in  the  wife's  mind,  aad  might, 
therefore,  be  a  foundation  for  a  divorce  a  me»igd  e< 
(kcTO,  or  a  decree  of  judicial  separation.  That 
beiqg  so,  it  is  very  difficult  to  nnderataod  that 
that  law  can  have  any  application  to  a  case  where 
the  cohabitation  has  ceased  for  years  by  mntnal 
consent  and  cannot  be  lenewed  without  sneh  ooa- 
sent.  Tt  cannot  be  said  in  that  ease  that  the  wife 
is  entitled  to  the  protection  of  tbe  oonrt  to 
separate  her  from  her  husband,  because  sbe  is 
already  separated  by  an  instrument  which  coald 
be  enforced  by  a  court  of  ecjuity.  Tbe  poasoii  of 
the  court's  intervention  entirely  disappears  when 
'Obb  s^aration  has  onoe  taken  plat  e  and  is  agreed  to 
by  deed.  Of  course  ffaat  involves  the  questioa  as 
to  whether  the  deed  has  or  baa  not  ceased  to 
have  any  operation.  I  am  t(^  that  James,  L.J. 
has  thrown  ouo  an  intimation  of  hia  opinion  that 
this  deed  baa  so  ceased  to  operate.  I  do  not 
know  how  that  may  be,  but  I  have  the  gratifica- 
tion of  knowing  that  tiiis  case  will  certainly  be 
taken  to  the  Court  of  Appeal,  and  that  he  will 
give  his  reasons  for  that  opmion  if  he  entertained 
it.  All  I  can  say  is,  I  see  no  ground  whatever 
for  supposing  that  this  deed  has  ceased  to  operate. 
No  doubt  one  of  tbe  terms  of  tbe  deed  was  that 
one  of  tbe  children  should  be  given  to  lira. 
Besant ;  but  the  court,  in  exorcise  of  the  power 
reposed  in  it  by  the  Legislature,  has  provided 
otherwise  for  the  custody  of  the  infant,  and,  not- 
withstanding the  provisions  of  the  deed,  has  taken 
away  that  Custody  from  her.  It  appears  to  me 
that  that  does  not  destroy  the  deed ;  it  was  one  of 
the  considerations,  but  it  must  have  been  a  con- 
sideration dependent  entirely  npon  the  interert  of 
the  infant  requiring  the  court's  intervention.  That 


is  my  view — although  the  attention  of  the  omrt 
was  called  to  it  by  the  husband,  and  althoagli 
the  hnsband  was  the  next  friend  of  the  infant,  l£e 
interference  of  the  court,  according  to  my  view, 
was  in  favour  of  the  infant,  and  I  am  of  opinioa 
that   there  was   not  a   breach  of  the  covenant 
on  the    part    of    the   hnsband :    whether  yoa 
consider  this  as  being  a  covenant  origiaaUy  nnde 
subject  to  the  terms  of  the  Act  of  Parliament,  or 
whether  yon  consider  the  Act  of  Parliament  itself, 
ib.protanto,  would  still  not  be  a  breach  tai  his 
part.    It  does  not  appear  to  me  that  that  woold 
destroy  the  deed,  nor  do  I  understand  that  any- 
thing would  destroy  a  deed  properly  bo  oaUsd 
except  a  return  of  the  wife  to  cobabitataon.    No 
doabt  the  husband  might  so  coodnct  himself  tiiat 
the  court  might  refuse  at  his  instance  to  anforoa 
the  deed.    I  understood  that  wonld  be  one  of  the 
points  to  be  urged  in  the  claim  in  this  oaee,  bat  it 
certainly  cannot  be  alleged  for  one  moment  that 
the  breach  of  the  covenant  by  the  husbaiHl  ooold 
destroy  the  deed  so  as  to  have  prevented  the  wife 
insisting  upon  it  as  a  bar  to  a  suit  for  a  return  to 
cohabitation  instituted  by  the  husband,  and  it  ia 
in  that  view  I  am  inclined  to  see  it.    It  appears  to 
me  that  it  is  impossible  diat  any  breach  of  cove- 
nant on  his  part  can  prervent  her  insisting  on  Ite 
deed  as  a  protection  to  her  from  any  threatened 
violence,   so  that   she   is  entitled  to  invoke  the 
interposition  of  a  court  of  equity  to  restrain  any 
action  on  the  part  of  the  husband  for  a  restitntion 
of  conjugal  rights.    That  being  so,  it  seems  to  me 
that  in  this  case  the  ht^ne  of  time,  coupled  with 
the  deed,  is  a  complete  bar  to  the  oraelty  alleged, 
and  aU  of  which  I  see  is  alleged  by  the  amended 
counter-claim  to  have  taken  place  not  later  than 
some  time  in  the  year  1873,  before  the  execution 
of  the  deed  of  the  23rd  Oct.  in  that  year.    That 
being  so,  and  assuming  for  this  purpose  that  the 
acts  of  crnelty  are  proved,  which  I  am  bound  to 
do,  the  husband  and  wife  agreed  to  septoate  on 
the  23rd  Oct.  1873,  and  this  allegation  is  intro- 
duced by  the  defendant  on  the  28th  Jan.  1879, 
nearly   six  years   after   the  alleged  cruelty,  and 
nearly  six  years  after  tbe  exeoation  of  the  deed 
of  separation.    I  think  chat  lapse  of  time  coupled 
with   the   deed    of  separation    would    be  a   bar, 
but  I  think  also  that  there  are  circnmstanoes  in 
this  case  which  would  make  the  lapse  of  time  akme 
a  bar.     There  is  another  ground  on  which  1  think 
the  claim  for  judicial  separation  could  not  be  ad- 
mitted. I  am  satisfied  that  it  ia  not  a  bond  fide  claim 
on  the  ground  of  actual  apprehension  of  videnoa 
It  is  clear  to  my  mind  that  the  object  of  the  daim 
is  for  another  purpose — I  by  no  means  say  an  im- 
proper purpose.    The  object  of  tbe  lady  is  to  be 
free  from  having  anything  to  do  with  her  hnsband, 
and  to  acquire   certain   rights   which  separated 
women   have,  and  which  only  women  who  are 
thus  separated  can  have.    I  have  not  a  word  to 
say  against  the  motive,  but  the  motive  and  par- 
pose  are  evidently  collateral,  and  are  not  the  real 
motives  which  onght  to   be   the  mainspring   in 
such   a   suit — protection   of  the   wife   from  the 
violence  of  her  husband.    That  that  is  so  is  dear 
from  what  has  taken  place  in  the   suit.    If  the 
wife  had  really  been  in  fear  of  the  husband  she 
would  "not  have  desired  to  return.     But  this  smt 
has  been  instituted  by  the  husband  on  aooount 
not  only  of  expression  of  such  a  desire,  but  of  _» 
threat  on  her  part  to  institute  a  snit  for  a  rertt* 
tution  of  conjugal  rights.    It  is  only  neaeasaiy 
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for  me  for  tbia  pcrpose  to  read  a  porfcion  of  two 
kltera  which  are  written  in  the  case,  and  which 
wwe  written  by  Messrs.  liewis  and  Lewis,  who 
are  the  solicitors  of  the  wife,  to  the  husband. 
The  first  letter  is  a  letter  of  the  22nd  Jaly  1878. 
After  describing  in  a  feelinft  way  the  state  of 
anxiety  and  g^ef  Mrs.  Besant  was  in  on  account 
<rf  her  separation  from  her  little  danghter,  the 
letter  goes  on  to  say  that,  as  the  children  are 
reloBed  to  Mrs.  Besant,  she  has  "  determined  to 
make  eTery  sacrifice  for  them,"  and  will  retarn  to 
Mr.  Besant's  hoase  to  be  with  the  children, 
"from  whom  she  will  not  lire  separate."  Then 
there  is  a  letter  from  the  solicitors' of  Mr.  Besant, 
stating  that,  having  regard  to  the  decision  of  the 
Mwter  of  the  BoUa  in  regard  to  the  daughter,  he 
canaot  allow  the  son  to  yisife  her.  That  is  another 
question.  In  the  deed  the  son  was  to  visit  the 
mother,  I  think,  oae  month  in  the  year,  and  there 
ia  a  qnestion,  which  has  been  rery  properly 
brought  before  me  at  chambers,  which  raises  in 
Mr.  Beaftaf  s  mind  something  mora  than  a  doabt 
as  to  the  propriety  of  the  son  being  allowed  to 
visit  her.  That  matter  is  still  under  considera- 
tion. The  answer  to  that  letter  ia :  "  We  must 
therefore  leave  yon  to  take  such  proceedings  as 
^on  may  think  proper  to  adopt."  And  then  Siere 
18  a  reply  on  tbe  31st  July  1878,  from  Messrs. 
Lewis  and  Lewis  to  Messrs.  Scott,  which  says 
that  unleas  some  answer  be  given  deftnitely 
"Mn.  Beaant  will  be  compelled  to  retnm."  I 
think  it  is  impoasiUe  with  these  letters,  written 
by  Mn.  Besant's  solicitor,  and  not  repudiated  by 
Mr,  to  believe  for  one  moment  that  she  is  nnder 
•ay  dread  of  any  danger  of  personal  violence 
wuoh  will  prevent  her  from  returning  in  safety. 
Tlrarefore  I  have  come  to  the  oondaalon  that  this 
suit  is  inatitnted,  as  I  said  before,  for  a  collateral, 
though  I  do  not  mean  to  say  it  is  from  an 
improper  motive.  Now,  with  regard  to  the 
anthoritiea.  The  authorities  to  which  I  hare 
been  referred  on  the  subject  are,  to  my  mind, 
conalusive  upon  it.  First  of  all  we  lisrve  the  case 
of  MaMhewt  ▼.  Matthewt,  in  whidi  there  was 
lapse  of  time  less — not  taacb.  less — than  in  the 
jmeent  case.  The  cruelty  was  before  Oct.  1853, 
and  the  suit  was  instituted,  I  sboukl  think,  some 
time  in  1859.  It  was  heard  for  the  first  time 
either  in  1858  or  1859 ;  I  do  not  know  how  fast 
tJMj  did  the  work  in  the  Probate  Court  at  thai 
timsu  It  was  either  late  in  1858  or  early  in  1859. 
Well,  then  there  was  a  separation  deed,  and  the 
JudM  Ordinary  said :  "  The  ground  on  which  the 
Bflwesisatical  Court  in  such  cases  interfered  was 
to  prateot  the  person  of  the  wife.  In  fiuit,  the 
wife  in  this  case  is  in  no  danger."  On  appeal 
IbrtiB,  B.  said,  in  agreeing  that  the  lapse  of 
tiase  alone  woold  not  do,  "  z  ou  must  also  take 
into  consideration  the  deed  of  separation." 
Willes,  J.  says  :  "  This  is  a  case  which  we  ought 
not  to  enooorage.  We  ought  to  carry  out  the 
l>w  as  far  as  we  can,"  and  "  no  apprehension  of 
danger  is  now  alleged."  The  case  also  cited  of 
MiU»rd  V.  Milford  has  this  pass^e  in  Lord 
Penzance's  judgment :  "  The  ground  ot  the  court's 
interference  is  the  wife's  safety,  and  the  impossi- 
Wity  of  her  fulfilling  the  duties  of  matrimony  in 
a  state  of  dread."  As  I  said  before,  this  lady  is 
BOW  in  no  dread.  That  being  the  position  of 
Batters,  I  have  now  to  consider  what  would  be 
tbe  nsolt  if  a  suit  were  instituted  by  tbe  hnsband 
Uk  nstitotian  of  coigngal  rights.    There  is  a 


recent  decision  by  the  present  President  of  the 
Probate  and  Divorce  Division  in  the  case  of 
McurshdU  V.  MonrghaU.  There  ha  gjoes  tlurough 
the  authorities,  and  comes  to  the  oonJasion 
that  a  deed  of  separation  is  a  bar  to  a  suit 
for  restitution  of  conjugal  rights,  and  he  there- 
fore held  that  when  a  wife  brought  a  suit — the 
same  thing  would  applv  to  the  husband,  of 
course — the  plea  of  the  deed  of  separation  was  a 
Bn£Soient  defence.  As  I  said  before,  if  the  hus- 
band btongfat  the  suit  and  the  wife  ra.ised  the 
deed,  the  plea  of  the  deed  would  be  a  sufficient 
defence,  and  it  is  not  possible  that  any  breach 
on  his  part  of  any  of  the  covenants  weuld  pre- 
vent the  wife  from  availing  herself  of  the  deed  as 
a  sufficient  defence.  I  now  come  to  conadsr  the 
only  case  that  was  cited  by  Mrs.  Besant.  That  is 
is  the  case  of  Brown  v.  Brown.  That  case 
was  very  different  as  regards  dates  from  this. 
The  Ust  act  of  cruelty  took  place  in  June  1872. 
The  husband  entered  into  on  agreement  with  the 
wi£e  that  they  should  live  separate,  and  the  deed 
of  separation  was  executed.  I  cannot  tell  tke- 
exact  date,  bat  some  time  in  1873  the  husbanil 
instituted  a  suit  for  divorce  by  reason  of  adnltery; 
I  say  I  cannot  ascertain  the  exact  date,  because 
that  suit  came  on  to  be  heard  on  the  24th  June 
1874  The  jury  found  in  favour  of  the  wife  as 
regards  the  adultery,  and  also  found  against  the 
husband  on  the  question  of  cruelty.  About  21st 
July  lb74  a  motion  was  made  for  a  judicial 
separation,  which  was  granted.  The  next  thing 
to  be  considered  is  this— on  what  grounds  the 
judge  gave  the  wife  this  benefit.  Now,  I  must 
say  that  this  case  was  decided  before  the  learned 
judge  had  decided  Marahali  v.  Manha3L  He  does 
not  seem  to  have  taken  into  consideratioB  the 
fact  that  the  wife  had  a  complete  answer  to  a  suit 
for  the  restitution  of  oonjug^  rights — it  had  not 
then  been  decided  that  she  had,  and  perhaps  that 
is  the  reason  he  did  not  take  it.  But  he  seems 
to  have  oonsidered  this — that  the  husband  had  so 
misconducted  himself  that  he  was  not  entitled  to 
rely  upon  the  agreement  for  separation,  and  that 
therefore  the  wife  was  also  entitled  to  repndiaite 
it.  But  with  the  greatest  respect  fur  the  learned 
judge,  the  repudiation  of  the  deed  of  separation 
means,  I  suppose,  the  right  to  retnm  to  cohabita- 
tion, and  if  so — if  that  most  be  the  voluntary  act 
of  the  wtfe-4t  does  not  appear  to  me  possible  that 
she  can  say  that  she  is  in  dread,  or  that  there  is 
any  danger.  He  seesas  to  have  omitted  from  his 
conaideration  the  foundation  of  the  law,  which  was 
the  apprehension  of  danger  on  the  part  of  the 
wife.  She  could  be,  as  in  HartikM  v.  MarthaU,  in 
no  danger  at  all.  He  says  this :  "  I  was  asked  on 
behalf  of  the  petitioner  not  to  grant  a  decree  of 
judicial  separation  on  the  ground  that  the  peti- 
tioner and  respondent  were,  at  the  time  ol  the 
inatitution  of  the  suit,  living  apart  under  the 
deed  of  separation,  the  terms  of  which  have 
always  been  cooaplied  with  by  tbe  hnafoand,  and 
to  tbie  obligations  ot  which  he  still  remains  Uable. 
I  have  several  times  expressed  an  opinion  thsit 
it  is  not  the  duty  of  the  court  to  discourage  the 
settlement  of  matrimonial  differences  by  arrange* 
ment  between  the  parties  rather  than  by  litiga^ 
tion.  It  is  always  for  the  benefit  of  the  children 
if  there  be  any.  A  wife  who  has  reason  to  oom- 
plain  of  her  husband's  conduct  may  be  disposed 
to  submit  to  very  disadvantageous  terms  rather 
than    injure   her    children's    prospects.    If    the 
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haaband,  by  bringing  an  nnfonnded  charge  against 
the  wife,  compels  her  to  make  known  in  Belf- 
defenoe  her  own  grounds  of  complaint  against 
him,  ne  foundation  of  the  settlement  between 
them  is  removed,  and  the  consideration  fails 
npon  which  it  was  entered  into."  I  must  say 
that  I  cannot  accede  to  that  argument ;  he  cannot 
certainly  destroy  the  deed  when  one  of  the  motives 
of  the  deed,  no  doubt,  is  to  keep  from  the  public 
eye  the  details  of  these .  matrimonial  quarrels, 
But  that  is  not  the  consideration  for  the  deed. 
It  is  a  motive,  but  not  the  consideration.  And 
therefore,  when  he  says  that  this  is  the  considera- 
tion, it  appears  to  me  to  be  a  mistake.  There  was 
BO  failure  of  consideration— at  all  events  there  is  no 
total  failure  of  consideration — nothing  to  destroy 
the  deed,  although  it  might  be  that  one  of  the 
parties  to  an  agreement  might  so  miscondnot 
himself  or  herself  that  a  sonrt  of  equity  would 
refuse  to  enforce  specific  performance  at  his  or 
her  instance.  But  that  does  not,  as  it  appears  to 
me,  destroy  the  effect  of  the  instrument  or  pre- 
vent Mther,  not  misconducting  himself  or  herself, 
from  relying  on  the  deed.  It  seems  to  me  that 
the  learned  judge's  objection  will  not  hold  good. 
When  there  is  no  danger,  there  is  no  ground 
for  the  interference  of  the  Divorce  Court.  Then 
be  says :  "  In  such  a  state  of  things  it  is  only  just 
that  the  wife  should  bo  remittea  to  her  original 

foeition."  That  has  put  an  end  to  the  deed.  As 
said  before  the  question  is — what  the  law  does 
give.  If  the  law  is  correctly  stated  in  the  cases  to 
which  I  have  referred,  the  law  onljr  gives  judicial 
sepatation  in  cases  where  there  is  apprehended 
dsmger.  But  irrespective  of  the  reasons  for  differ- 
ing to  some  extent  from  the  judgment  of  the 
learned  judge,  I  must  aay  that,  assuming  every 
wwd  of  it  to  be  as  well  founded  in  law  as  nis  de- 
cisions usnallv  are,  it  does  not  apply  to  the  case 
before  me.  The  ground  that  he  puts  it  on  is  this 
— that  the  husband,  by  bringing  a  suit  for  divoroe 
by  reason  of  adultery,  oompels  a  wife  to  disdose 
in  open  court  her  g^unds  of  complaint  againBt 
bim.^  I  have  assumed  that  that  was  so.  1^  was 
inevitable  in  discussing  the  one  charge  that  the 
other  should  be  discussed.  That  is  in  no  relation 
to  a  simple  suit  like  this,  for  restraining  the  wife 
from  instituting  a  suit  for  restitution  of  conjugal 
rights.  The  institution  of  a  suit  for  restitution 
of  conjugal  rights  cannot  compel  the  wife  to  dis- 
close the  details  of  cruelty.  She  wants  to  go 
back — to  return  to  cohabitation.  It  is  her  in- 
terest and  her  duty  under  those  oircnmstances  to 
cast  a  veil  over  all  the  wrongs  her  husband  may 
have  previously  committed.  She  wishes  to  return 
to  his  home,  and  regain  or  retain  his  i^ection. 
How,  then,  can  it  be  a  case  of  compulsion  on  her 
to  make  known,  in  self-defence,  acts  of  cruelty  P 
It  seems  to  me  that  there  is  no  pretence  for 
raying  that  in  a  suit  of  this  kind  there  was  any 
such  compulsion,  her  olqect  being,  as  alleged,  to 
return.  That  was  entirely  oontrwy  to  the  object 
of  the  husband — namely,  to  obtain  a  divorce.  It 
seems  to  me,  taking  every  word  of  that  jnd^^ent 
to  be  unassailable,  it  not  only  has  no  application 
to  the  case  before  me,  but  so  far  as  it  has  any 
indirect  application  it  is  against  the  contention  of 
the  wife.  I  am  therefore  of  opinion  that  this 
oounter-daim  for  crusty  is  barred  by  lapse  of 
time,  and  by  the  execution  of  the  deed  of  separa- 
tion, and  that,  even  if  I  came  to  the  conclusion 
thut  the  husband  was  not  entitled  to  enforce  it,  it 


would  still  be  an  absolute  bar  to  the  right  of 
judicial  separation. 

Inee,  Q.C.  and  WeUingUm  Cooper,  for  the  plain- 
tiff, then  asked  for  judgment  in  the  action  award- 
ing an  injunction  in  the  terms  asked  for  by  the 
statement  of  claim. 

Mrs.  Besant  contended  that  a  husband  could 
not  bring  such  an  action  as  this  against  his  wife, 
and  referred  to  Th»  Duke  of  Bolton  v.  Williaiiu, 
(2  Yes.  138),  and  Aylett  v.  Athton  (1  My.  A  Cr. 
105).  Further,  that  the  plaintiff  had  not  per- 
formed his  covenants  in  the  deed,  and  therefore 
was  iA)t  entitled  to  come  to  the  court  to  have  the 
deed  enforced  against  her. 

JxsBKL,  M.B. — This  case  is  a  most  singular  one. 
It  is  a  suit  between  a  husband  and  his  wife  who 
have  been  living  apart  for  several  years.  The 
curious  thin^  about  it  is  that  the  husband  does 
not  wish  to  hve  again  with  the  wife,  and  the  wife 
does  not  want  to  live  again  with  the  husband; 
and  yet  the  whole  question  before  me  is  whether 
I  ought  to  restrain  the  suit  for  restitution  of  oon- 
jngtJ  rights  which  has  been  threatened  on  behalf 
of  Mrs.  Besant,  and  which  would  fidl  if  it  was 
instituted,  and  which  I  am  equally  well  satisfied 
the  wife  did  not  intend  to  institute.  That  is  the 
odd  position  in  which  I  am  placed,  and  in  which  I 
have  to  decide  some  very  important  questions  of 
law,  there  being  no  real  intention  on  the  one  part 
or  on  the  other  to  live  otherwise  than  separatelv.' 
The  real  contest  between  the  parties  is  of  a  totally 
different  character,  as  to  the  custody  of  the 
children  of  the  marriage.  As  I  understand  it,  the 
object  of  the  wife  first  of  all  in  threatening  to 
institute  a  suit  for  the  restitution  of  coning 
rights,  and  not  asking  for  a  decree  of  jnaicial 
separation,  was  really  with  reference  to  the 
custody  of  these  children.  That  is  the  real 
question  between  these  two  people,  and  it  is  a 
question  I  cannot  entertain  in  this  suit  at  all 
except  to  a  very  moderate  extent.  The  suit 
raises  points  of  the  very  greatest  importance  as 
regards  the  general  law,  upon  which  I  can  give 
my  opinion — and  I  say  "  my  opinion  "  advisraly, 
because  I  am  free  to  confess  that  the  law  is  not 
80  nearly  settled  on  the  point  that  the  judge  can 
law  down  the  law;  he  can  only  give  his  opinion  of 
the  Law.  Judicial  opinion  has  varied  a  great  deal, 
and  must  vaiy  a  great  deal,  when  yon  consider 
the  grounds  upon  whioh  that  judicial  opinion  cr 
those  judicial  opinions  have  been  fonnded.  Hiis 
is  a  braooh  of  law  which  depends  upon  what  is 
commonly  called  "public  policy."  Now,  public 
policy  has  no  defimte  meaning;  you  cannot  lay 
down  any  definite  meaning  to  the  term  "  pnblio 
policy."  Ton  cannot  say  it  comprises  such  and  such 
a  proposition,  and  does  not  comprise  such  uid  sndi 
another ;  that  must  be,  to  a  great  extent,  a  matter 
of  opinion  —  a  matter  of  individual  opinion  — 
because  what  one  man,  or  one  judge,  and  perhaps 
I  ought  to  say  one  woman  also  in  wis  case,  might 
think  against  pnblio  policy,  another  might  tmnk 
alto^her  excellent  public  policy.  Consequently 
it  is  impossible  to  say  what  the  opinion  of  a  man 
or  a  jndg^  might  be  as  to  what  public  policy  is. 
Now,  for  a  very  lon^;  time,  for  a  great  numbv  of 
years,  both  eoclesiastioal  judges  and  the  lay 
judges  thought  it  was  something  very  horribw^ 
and  against  public  policy,  that  wua  husband  and 
wife  should  ag^ee  to  live  separate,  and  it  was  sap- 
posed  that  a  oivilised  country  coold  no  longer 
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eiist  if  sue))  agreementB  were  enforoed  by  courts 
of  law,  whether  ecclesiastical  or  not.  Well,  a 
change  came  over  judicial  opinion  as  to  public 
policy,  other  considerations  arose,  and  people 
began  to  think  that  after  all  it  might  be  better 
and  more  beneficial  for  married  people  to  avoid  in 
manj  cases  the  expense  and  the  scandal  of  snits 
of  divorce  by  settling  their  differences  quietly  by 
the  aid  of  friends  out  of  conrt,  althongn  the  one 
oonxequence  might  be  that  they  would  live  sepa- 
TStely,  and  that  was  the  view  carried  out  by  the 
«onrta  when  it  became  once  decided  that  sepa- 
ration deeds  per  le  were  not  against  public  policy. 
The  next  question  was,  whether  they  could  be 
enforced,  and  if  they  were  to  be  enforced,  should 
they  be  enforced  against  the  wife  as  well  as 
^amst  the  husband  P  There  are  express  deci> 
sions  as  to  enforcing  them  against  the  husband ; 
I  think  there  are  also  decisions— or  what  amount 
to  decisions — that  they  might  be  enforced  against 
the  wife.  These  decisions  however  are  not  so  clear, 
and,  possibly,  opinions  may  vary  as  to  the  effect 
of  them.  I  think  that  is  the  effect  of  them.  If 
they  can  be  enforoed  against  the  wife,  on  what 
Aonnds  P  It  has  been  said  over  and  over  again, 
Uiat  a  married  woman  cannot  contract.  That 
again  is  too  wide  a  proposition.  She  undoubtedly 
can  contract  in  certain  cases.  She  can  contract, 
we  all  know,  with  respect  to  property  settled  to 
her  separate  use.  But  it  is  a  contract  which  at 
first  in  a  sense  was  not  personally  binding  on  a 
woman,  bnt  it  now  binds  her  just  as  ma<£  as  it 
binds  a  man.  It  no  longer  personally  binds  a 
nan  in  a  sense  that  yon  can  send  him  to  prison 
for  a  breach  of  it  There  is  another  kind  of 
contract,  not  relating  to  separate  use  at  all,  but  a 
contract  for  the  disposal  of  real  estate,  freehold 
estate,  by  which  our  law  requires  the  concurrence 
of  the  husband,  or  a  dispensation  by  a  court  of 
law  with  snch  concurrence.  It  is  a  contract  by 
a  conveyance  acknowledged  by  a  married  woman. 
That  is  a  case  in  which  a  married  woman  can  con- 
tract. Well,  now  1  come  to  the  circumstances. 
Suppose  a  married  woman  is  entitled  to  sue  or 
defend  alone — there  are  a  great  many  cases 
in  the  Ecclesiastical  Gonrt,  now  the  Matrimonial 
and  Probate  Conrt,  where  a  woman  sues  for 
separation,  or  divorce,  or  restitution  of  conjugal 
rights.  She  snes  the  husband.  Under  the  Judi- 
cature Act,  the  married  woman  by  leave  of  the 
conrt  is  entitled  to  sne  or  defend  alone  even  with- 
out a  next  friend.  Of  course  all  the  old  issues  in 
eqtiity  still  remain  where  a  wife  sues  as  plaintiff  by 
her  next  friend.  Well,  now,  in  these  oases  what 
are  the  wife's  rights  P  She  is,  so  to  say,  the 
miatrera  of  the  sitoation.  She  can  sne  through 
her  feiend,  or  she  can  bring  on  her  case  in  the 
nsiul  way,  and  oondnot  it  in  snch  a  way  as  she 
tbinks  fit  or  directs.  Is  it  conceivable  that,  having 
all  these  authorities,  she  has  not  also  the  power 
ci  compromising  the  case,  and  that  she  cannot 
withdraw  or  consent  to  terms  P  Is  it  conceivable 
that  a  conrt  of  justice  which  allows  a  married 
woman  to  institute  a  snit  for  divorce,  or  to  in- 
•titnte  a  snit  for  restitution  of  conjn^  rights, 
shall  say — ^yoo  have  no  right  to  anythmg  beyond 
that ;  yon  have  no  right  to  effect  a  compromise, 
bat  must  go  on  to  the  bitter  end ;  that  she  can 
accede  to  no  terms  which  can  be  binding ;  that  no 
terms  shall  be  binding  on  her,  because  she  is 
incapable  of  entering  into  that  agreement?  I 
ibink  that  is  not  conceivable.    Having  regard  to 


that  which  is  rational,  and  which  I  hope  will 
always  be  law,  I  think  the  moment  yon  empower 
a  marri.ed  woman  to  sue  or  defend  in  fafr  own 
name,  yon  must  empower  her  also  to  compromise 
that  suit  on  terms  which  may  be  fairly  arranged, 
and  consequently  in  all  those  cases,  whether  they 
have  or  have  not  reference  to  her  personal  status, 
she  must  take  as  an  incident  to  the  right  to  sue, 
the  right  to  contract — to  compromise  tbat  snit. 
Thererore,  I  think  that  is  again  an  exception,  and 
that  the  woman  in  that  case  must  have  a  right  to 
contract.  I  do  not  fiiid  it  laid  down  in  these  very 
terms,  though  I  think  I  can  extract  as  much  from 
the  decisions.  I  do  not  pretend  to  say  it  was  laid 
down  in  these  large  and  plain  terms  as  the  law. 
Now  we  come  to  the  next  point.  If  she  can  com- 
promise a  suit  after  she  commences  it,  why  not 
when  she  threatens  it,  or  before  she  begins  it  f 
If,  after  instituting  a  suit  for  a  divorce,  or  having 
a  snit  for  a  divorce  instituted  against  her,  and  she 
defending  it,  she  can  oompronuse  by  agreeing  to 
live  separate  on  terms  as  regards  maintenance  of 
herself,  custody  of  her  children,  and  so  forth,  why 
not  before  P  Why  not  after  the  quarrel  and  before 
the  litigation  commenced  P  The  very  same 
reasons  appear  to  me  to  apply  to  the  one  case  as 
to  the  other.  If  the  wife  nas  the  right  to  sue  for 
restitution  of  conjugal  rights,  for  separation,  or 
for  divorce,  if  she  nas  the  right  after  oeginning  a 
suit  to  compromise  the  snit,  she  ought  to  have  a 
right  to  do  so  before ;  and,  if  she  has  the  right 
afterwards  in  the  sense  of  being  bound  by  her 
agreement,  why  should  she  not  have  the  same 
right  before  as  regards  these  matters  as  to  which 
she  has  a  clear  right  to  institute  the  suit,  these 
matters  being  matters  of  personal  status,  and  the 
question  that  of  living  together  or  not  P  It  seemg 
to  me  to  follow  as  a  neoessary  corollary  to  the 
right  to  sue  by  herself  that  she  must  have  the 
right  to  contract  not  to  sue,  and  I  should  think 
that  there  would  be  no  difficulty  at  all  abont  it. 
At  the  same  time  I  oonfess  there  are  to  be  found 
numerous  dicta  the  other  ^ay,  though  there  are 
some  my  way  as  to  what  the  law  is.  I  think  that 
the  law  is  tnerefore  that  a  woman  can  contract 
to  live  separate  and  apart  from  her  husband. 
That  contract,  like  all  other  contracts,  if  not 
against  public  policy,  is  one  which  may  be  upheld 
and  enforced.  The  next  point  I  have  to  consider 
is  one  of  much  less  importance,  though  of  some 
importance  to  the  parties,  therefore  I  will  say  a 
word  or  two  about  it.  Now  the  case  which  really 
decided  that  these  contracts  to  live  separate  and 
apart  from  each  other  were  not  against  the  policy 
of  the  law  is  the  well-known  case  of  Wilson  ▼. 
Wilton  (1  H.  of  L.  Cas.  538).  The  form  of  the 
appeal  in  that  case  was  relating  to  the  execation 
of  the  deed  of  separation,  and  not  to  enfordng 
the  separation  itself.  But  of  course,  if  the  deed 
when  executed  had  been  against  public  policy,  no 
order  could  have  been  made,  or  ought  to  nave 
been  made,  but  the  House  of  Lords  decided  in 
that  case  that  there  was  nothing  against  public 
policy  in  the  deed  of  separation  itself,  and  I  think 
It  must  be  considered  to  be  estabUshed  by  that 
case  that  any  notion  of  such  deeds  being  against 
public  policy  was  finally  dispelled  or  got  nd  of. 
No  judgment  in  that  case  was  given  on  the  ques- 
tion H8  to  whether  the  court  conld  enforce  by 
injunction  a  stipulation  to  live  separate.  The 
point  came  on  afterwards  in  the  case  of  Hunt  v. 
Hunt  (4  De  G.  F.  &  J.  221).    There  the  Master  of 
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the  Bolls  refused  to  sraot  an  ininnction,  and 
amongst  other  grounds  the  injunotion  was  refused 
npon  the  ground  that  there  was  no  mutuality  of 
i^eeolont.     It  was  appealed  to  Lord  Weatbury, 
and  Lord  Westbury  (at  page  233)  gives  a  nlear 
expression  of  opinion  that  the  ordinary  power  of 
contracting,  of  course  on  both  sides,  ought  to  be 
enforced  in  the  ordinary  way.    He    afterwards 
gave  a  final  judgment,  which  is  reported  at  page 
235.    I  think  from  that  judgment  that  the  opinion 
of  Lord  Weatbury  was  that  you  might  sue  the 
irife,  and  that  you  might  claim  and  obtain  an 
injunction  against  her.    But  here  again  I  can 
support  my  conclusion  by  the  case  of  Marshall  t. 
Marshcdl  (27  W.  R.  399),  before  the   President  of 
the  Probate  Division.    There  is  a  clear  expression 
of  opinion  by  Sir  James  Hannen,  coming  to  the 
same  conclusion  as  that  to  which  I  have  arrived, 
that  Lord  Westbury's  opinion  was  in  &vonr  of 
the  power  of  the  court  to  prevent  the  wife,  in  a 
suit    instituted    against    her   by    the    husband, 
from  instituting  a  suit   for   the  restitution  of 
conjugal    rights.    I    may    mention,  in   addition 
to   those    cases,  a  case  which    ia  of  very  little 
importance,  because  it  is  a  case   in   which  the 
yrixo  did  not  appear,  but  it  does  show  the  opinion 
of    a    learned    judge — the  late  yice-Chancellor 
Wickens — that    such    on    injunction    could    be 
granted.     It  ia  the  case  of  Flower  v.  Flower  (20 
W.  B.  231).    There  is,  as  I  said  before  briefly,  a 
considerable  mass  of  judicial  opinion  to  be  found 
in  favour  of  the  injunction.    There  are  cases  on 
the  other  side  equally  numerous,  but,  with  one  or 
two  exceptions,  all  of  them  anterior  to  the  decision 
of  the  House  of  Lords  in   Wilson  v.  Wilton.     I 
will  only  mention  one  more  case ;  it  is  the  case  of 
Bowley  v.  Rowley  (L.  Bep.  1  Sc.  Ap.  63).    There 
a  divorce  was  sought  by  the  wife ;  it  was  compro- 
mised by  agreement,  a  juror  being  withdrawn, 
and  the  petitioner  moving  at  the  proper  time  to 
have  the  petition  taken  oS  the  file. '  The  petitioner 
was   the  wife;   the  respondent  assenteid   to  the 
application.    The  wife  undertook  to  execute  the 
deed  sf  separation,  which  contained  a  covenant 
that  she  would  not  molest  the  husband  or  insti- 
tute proceedings  in  the  Divorce  Court.     She  did 
institute  proceedings,  and  it  was  held  that  her 
contract  was  a  bar  to  those  proceedings.    Now 
the  case  was  put  entirely  on  the  contract.    It  says 
the  agreement  has  been  violated,  and  why  should 
not   the  court  give  it  efieot.     Sir  James  Wilde, 
before  whom  the  case  came  in  the  first  instance, 
refers  to  a  class  of  suits  for  restitution  of  conjugal 
rights,  and  that  applies  emphatically  in  this  case, 
becanse  the  wife  promised  by  this  agreement  to 
live  apart.    Taking  it  in  the  narrower  view  of 
Sir  James  Wilde,  that  case  would  apply.    That 
was  the  opinion  of  the  full  court,  and  finally  it 
went  to  the  House  of  Lords.    The  House  of  Lords 
confirmed  the  decision,  and  the  Lord  Chancellor, 
in  approving  it,  said  the  whole  question  in  the 
case  turned  upon  the  meaning  of  the  words  in  the 
agreement,  and  went  on  to  discuss  them,  and 
Lord  Cranworth  said  the  same.    Therefore  every- 
body treated  it  as  a  contract,  and  called  it  an 
agreement  binding  on  the  wife,  a  contract  that  she 
would  lire  separate  and  apart.    The  moment  we 

get  rid  of  the  distinction,  as  it  is  now  got  rid  of 
y  the  passing  of  the  Judicature  Act,  that  case 
seems  to  me  to  clearly  apply  to  show  that  it  is  a 
contract  to  be  properly  enforced.  I  believe, 
therefore,  that  bo  far  as  the  general  law  ia  con- 


cerned, though  you  cannot  treat  it  as  settled,  bat 
according  to  my  opinion  of  what  is  the  law  and 
what  it  ought  to  be,  the  remedy  is  mutual,  and 
the  husband  as  well  as  the  wife  is  entitled  to 
specific  performance  of  the    agreement  to  liva 
apart.    Now,  as  to  this  agreement.    What  have 
we  here  P    We  have  here  a  covenant  or  agreemenb 
to  live  apart,  with  special  coveuants  in  the  agree- 
ment as  to  the  custody  of  the  children.    Now,  I 
am  not  going  throngh  the  long  series  of  ceaes 
which  have  finally  settled  that  a  father  has  not  the 
power — here  again  public  policy  is  invoked — te 
give  up  the  custody  of  his  child&en.    He  has  not 
either  in  law  or  equity  the  power  to  abrogate  his 
parcmtal  functions,  and  say  that  the  custody  of 
the   children   shall  be  g^ven  to  the  wife.     The 
result  was  that  those  covenants  and  agreemente 
contained  in  deeds  of  separation  relating  to  A« 
custody  by  which  the  father  gave  up  the  custody, 
care,  and  education  of  infant  children  to  the  wife, 
were  held  to  be  void,  and  consequently  the  inatra- 
ment  founded  upon  them  was  held  to  be  yoidaiao. 
This  was  considered  a  hardship,  and  the  Legis- 
lature ultimately  took  a  different  view  of  piiblie 
policy  from  that  taken  by  the  judicial  decisions, 
and  it  ended  by  the  Act  of  Parliament,  the  3& 
Vict.  c.  12,  which  received  the  Boyal  assent  on. 
the  24th  April  1873,  by  which  it  was  enacted  thak 
no  separation  deeds  made  between  the  father  and 
mother  of  an  infant  should  be  held  to  be  void  by 
reason  only  of  its  providing  that  the  father  of 
such  an  infant  should  give  up  the  custody  or 
control  thereof  to  the  mother,  provided  always 
that  no  court  should  enforce  any  such  agreemeat, 
unless  the  court  shall  be  of  opinion  that  it  would 
be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereta     Now,  as  I  read  that  pasaag^e,  ifc 
refers  to  an  agreement  between  the  father  sad 
mother,  and  to  that  extent  says  that  they  mav 
agi-ee — it  says  no  agreement  shall  be  void    It 
appears  to  me  there  to  entirely  confirm  the  view 
of.  the  law,  which  I  think  is  the  correct  view,  but 
ifr  iSoes  introduce  a  proviso  that  the  eoart  afaeU 
not  enforce  the  agreement  as  regards  the  childi«% 
unless   it  be  to  the  advantage  of  the  childieB. 
Now  I  come  to  this  particular  case  before  me,  and 
I  find  the  only  agreement  between  the  hasboad 
and  wife  directly  is  an  agreement  contained  in 
the  beginning  of  the  deed.  It  recites  that  nnimpiiy 
differences  bad  arisen  between  Frank  Beeant  sad 
Annie  Besant,  and  they  were  now  consequentty 
agreed  to  live  separately  from  each  other,  upon 
the  terms  and  conditions  thereinafter  ment' 
and  when  we  come  to  the  covenant  by  the  I 
we  find  it  in  these  words — so  the  parties  < 
pletely    understood    there    was    an    agrewaeBt 
between  the  husband  and  wife :  "  In  paroanaea 
and  performance  of  the  said  agreement  oa  the 
part  of  the  said  Annie  Besant,  and  in  coiiiiidsia 
tion  of  the  covenants  of  the  respondent  heseia 
after  contained,  the  trustees  covenant  ood  ogresL" 
Besides  that  there  is  another  covenant   by  the 
husband  with  the  trustees  that   she  is  to  eiii<>y 
her  property  for  her  separate  use,  and  if  she  diss 
and  leaves  no  will  her  property  is  to  be  divided 
amongst  her  next   of  kin,  and    that   all   after- 
acquired  property  shall  be  her  own :  that  he  will 
pay  on  annuity  of  llOi.  per  year  by  twelve  eqnat 
monthly  instalments,   and  then  there   are  pro- 
visions for  the  custody  of  the  children  of  the 
marriage.      They    are    in   substanoe    that    the 
daughter   Mabel   Emily  shall   reside    with   fatr 
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free  from  the  iMterference  or  control  of 
tk*  knslMnd,  and  that  the  son  shall  reside  with 
her  far  one  month  in  the  year,  and  then  there  is 
»  imnriao  patting  an  end  to  the  annuity  if  she 
Mleata  her  faaaband  or  interferes  with  him  in 
aay  way ;  then  there  is  the  osnal  covenant  by  the 
traateea  indemnifying  the  hnsband  from  her  debts 
dariiig  the  separation,  and  also  a  covenant  by  the 
traitees  that  the  lady  shall  not  molest  her  hnsband 
or  proaecnte  any  soit  or  prooeedinoB  in  any  court 
or  oonrte  whatever  to  compel  the  said  Frank 
Baaaot  to  cohabit  or  live  with  the  said  Annie 
Beaant.  If  I  am  right  as  to  the  view  I  have  taken 
of  tke  law,  the  only  questions  I  have  to  decide 
are — first,  whetiier  the  lady  has  broken  her  agree- 
meat ;  aoid  secondly,  if  I  decide  that  against  her, 
wbether  the  hnsband  has  by  reason  of  any  conduct 
cr  miaoondnct  on  his  port  lose  that  right  which  he 
otherwiM  would  hare  possessed  to  enforce  specific 
performance  of  the  agreement.  As  to  the  alleged 
hreatdi  on  the  part  of  the  lady  there  can  be  no 
do«b(.  What  happened  was  this :  On  the  iSth 
Ifagr  187S,  on  a  petition  presented  by  the  father, 
IB  the  same  of  his  danghter  Mabel  Emily,  I  made 
am  order  dimcting  the  delivery  over  by  the  lady 
of  tke  danghter,  on  grounds  which  I  may  mention 
aliortly,  and  after  that  order  Mrs.  Besant,  through 
her  Bolioitors,  gave  notice  by  letter  that  sbe  Imd 
dotei  mined  to  go  home  and  live  with  her  hnsband 
■gain,  and  she  threatened  a  suit  for  restitution, 
■■d  also  gave  him  notice  that  she  would  go  to  the 
Immibcl  Thosfore,  there  can  be  no  doubt  about 
the  breach  of  the  agreement  on  her  part.  I  mast 
amy  I  do  not  think  she  intended  anything  of  the 
kuid.  I  believe  she  nsed  those  words  really  as  a 
WW mi  of  obtaining  the  custody  of  the  child,  and 
m  iaci  she  has  admitted  almost  as  much  in  the 
W^Mth  which  she  made  to-day;  but  still,  there 
tbey  are.  The  husband  was  entitled  to  regard 
thna  as  seiions  threats,  and  as  clearly  a  brea^  of 
the  agreamuit.  I  now  come  to  a  most  material 
part  of  the  defence,  as  to  whether  the  plaintifi 
eoaiM  into  oonrt  with  clean  hands.  Courts  of 
Sqoity  have  always  held  that  a  man  might  so  mis- 
oandact  himself  as  to  lose  the  right  of  specific 
pM4annaBoe  of  an  agreement.  What  the  lady 
■ays  in  substance  is  this :  "  Yon  have  broken 
'  covenant  yon  ooold  break,  and  now  yon  are 
me  to  perform  mine."  I  mnst  now 
,  first,  as  to  whether  it  is  so  in  fact ;  and 
■eaondly,  whether  there  has  been  any  wvver  of 
thoaa  breaches.  First  as  regards  the  fads,  the 
fanaohes  are  these:  Bhe  says  that  in  July  or 
Aag.  1874,  she  then  being  an  itinerant  lecturer, 
and  lectnring  on  the  "  Kights  of  Women,"  and 
Tarioas  subjects  of  that  kind,  was  endeavouricg 
to  add  by  her  own  exertions  to  the  scanty  allow- 
mace  which  was  made  to  her  under  the  separation 
deed.  When  I  aay  scanty,  I  mean  scaDtv  in  fact, 
but  not  in  proportion  to  her  husband  s  means, 
which  were  limited.  It  seems  that  the  husband 
was  a  beneficed  dergyman  of  the  Church  of  Eng- 
laad,  and  he  felt  annoyed  that  his  wife,  bearing 
hia  name,  was  going  about  the  country,  lecturing, 
••heoaya,  in  a  way  ho  did  not  approve  of;  and 
be  did  write  letters  to  a  publisher  and  to  another 
gMiUeaan,  asking  that  in  publishing  the  lectures 
bcr  name  should  not  be  stated  to  the  public. 
What  bis  object  was  I  ^link  is  pretty  clear.  It 
was  not  to  prevent  her  getting  her  livelihood,  but 
to  prevent  its  being  known  that  it  was  his  wife 
SMing  her  liveliboi^  in  this  way ;  and  I  will  not 


say  whether  it  was  reasonable  or  nnreaeonable. 
In  one  view  of  the  case  it  was  very  reasonable  for 
her  to  lecture  in  her  own  name  if  she  so  pleased. 
But  there  is  no  disgrace  that  I  am  aware  of  in 
adopting  a  nom  de  plume.  Many  authors  do  it, 
and  many  others  who  have  attained  to  very  great 
oeiebrity  have  done  it,  but  of  course  there  was 
no  obligation  on  the  lady  to  do  so.  It  was  a  very 
small  matter.  Perhaps  in  strictness  it  was — I  am 
not  sure  that  it  was — a  breach  of  his  covenant  not 
to  interfere  with  her.  The  covenant  is  that  he  is 
not  to  compel  her  to  cohabit  or  live  with  him, 
and  not  to  molest  or  otherwise  interfere  with  the 
said  Annie  Besant  in  her  manner  of  living.  I  am 
not  prefMred  to  decide  that  it  was  an  interference^ 
but  I  will  assume  it  was.  It  was  a  very  slight 
matter,  and  has  been  entirely  got  rid  of  by  their 
going  on  as  they  did  before,  both  as  regards  the 
payment  of  the  annuity  and  the  custody  of  the 
children.  I  should  not  have  held  it  to  be  such  a 
breach  of  oovenant  as  would  have  prevented  his 
obtaining  specific  performance,  even  if  I  were  quite 
clear  that  it  was  a  breach  at  all,  considering  the 
very  peculiar  circumstances  of  the  case.  It  is  not 
every  breach  of  a  oovenant  upon  his  part  which 
prevents  a  man  coming  to  a  oourt  of  equity  to 
have  covenants  enforced.  Take  a  simple  instance. 
A  man  is  a  lessee,  with  a  proviso  that  he  may 
purchase  on  a  six  months'  notice.  He  does  not 
pay  his  rent,  but  that  does  not  prevent  his  coming 
here  for  a  specific  performance  of  the  purchase. 
It  must  not  only  have  some  connection  with  the 
matter  for  which  speoific  performance  is  sought, 
but  it  must  be  some  such  material  and  sub- 
stantial breach  as  will  enable  the  court  to  say  that 
his  conduct  has  been  such  that  it  ought  not  to 
interfere  in  his  behalt  at  all.  Now,  passing  from 
that  to  the  next  breach,  this  appears  also  to  me 
to  be  a  very  small  matter.  In  July  or  Aug.  1875 
there  was  some  difficulty  on  his  part  as  to  giving 
up  the  daughter  after  the  one  month  she  bad  to 
pass  with  him.  The  daughter  was  to  stay  elerea 
months  with  the  mother  and  one  month  with  the 
father,  and  the  son  was  to  stay  eleven  months 
with  the  &ther  and  one  month  with  the  mother, 
and  in  fact  there  was  four  days'  delay  in  giving 
the  daughter  np ;  but,  however,  sbe  was  received 
back  after  that.  This  was  in  the  year  1875,  and 
everything  went  on  as  before,  both  as  regards  tiita 
receipt  of  the  annuity  and  as  regards  the  children. 
Here  again  if  it  was  a  breach  it  was  a  very  trifling 
matter,  and,  whether  it  was  a  breach  or  not^  it 
certainly  in  my  opinion  would  not  be  a  bar  to  the 
hnsband's  instituting  a  suit  against  the  wife  to 
restrain  the  wife  from  bringing  an  action  for 
restitution  of  conjugal  rights.  The  next  point  ia 
this :  After  the  institution  of  prooeedings  to  geA 
back  the  onstody  of  the  danghter,  the  husband  for 
some  time  neglected  to  pay  the  monthly  allow 
anoe.  There  eeems  to  have  been  some  misunder- 
standing on  the  part  of  the  plaintiff's  solicitor  as 
to  what  the  lady  s  wishes  were  on  the  subject,  it 
was  not  an  absolute  refusal  in  the  ordinary  sense 
of  the  word,  but  it  was  on  account  of  some  mis- 
understanding, and  the  misunderstanding  arose 
in  this  way :  the  lady,  by  means  of  lectures  and 
writing,  was  fortunate  enough  to  gain  a  good 
livelihood,  and  became  wholly  independent  of  this 
small  allowance  of  her  hnsband,  and  she  said  so^ 
and  she  not  only  said  so  before  the  petition  was 
heard,  but  she  said  so  on  the  hearing  of  the  peti- 
tion, and  I  will  take  from  the  statements  in  her 
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own  answer  what  she  did  aaj:  "If  yoa  ehoold 
think  it  right" — addressing  me — "  to  put  the  child 
into  the  l^ds  of  a  third  person,  there  is  an  offer 
I  wish  to  make.  There  is  a  sum  of  money  which 
is  paid  to  tho  trustee  under  the  deed  amoonting 
to  1102.  a  jear ;  that  snm  of  money  I  have  always 
oonsidered  as  belonging  to  the  child  rather  than 
to  myself.  I  have  no  kind  of  need  of  pro- 
Tision.    I  am  able  to  maintain  myself  by  my  own 

Kn  and  my  own  tongae,  and  I  wonld  ask  yoar 
irdshiD,  if  you  think  it  your  duty  to  depriTe  me 
of  my  cmld,  to  direct  that  that  sum  oi  money 
ahonld  be  ptud  into  this  ooort  name  of  two 
trustees,  one  of  whom  should  be  appointed 
by  niyself,  and  that  the  llOL  should  be  ap- 
pUed  for  the  education  and  for  ^e  mainte- 
nance of  the  child,  and  anything  that  may  be 
left  over  year  hv  year  might  be  allowed  to  accu- 
mulate for  her  benefit  until  she  came  of  age  and 
then  be  handed  over  to  her.  I  venture  to  make 
that  suggestion  as  one  that  will,  if  approved  of  by 
the  com^,  offer  some  kind  of  real  provision  for 
the  child,  who  has  been  made  a  ward  in  Chancery." 
She  meant  this :  that,  as  the  money  was  allowed 
to  her  whilst  she  was  maintaining  the  child,  of 
oonrse  the  whole  sum  was  not  intended  to  be 
pud  for  her  sole  becefit.  It  was,  however,  sup- 
posed by  the  husband's  advisers  to  mean  that  she 
did  not  want  the  money  any  more.  I  must  say 
that  I  took  the  same  view  myself,  and  I  really 
understood  her  to  make  that  offer  as  an  offer 
that  could  be  entertained  during  the  course  of  the 
suit,  and  an  offer  to  provide  for  the  child  if  away 
from  her,  and  the  husband's  advisers  thought  that 
the  matter  could  be  Bubsequently  disposea  of  by  a 
summons  at  chambers,  and  the  allowance  of  1101. 
was  applied  accordingly.  However,  the  lady 
changed  her  mind ;  the  offer  did  not  require,  as  I 
understand  it,  to  be  accepted,  because  of  course  it 
would  be  accepted — it  was  supposed  to  be  imme> 
diately  accepted.  I  should  have  thought  the 
aooeptanoe  was  not  required  to  be  intimated  at 
any  time,  but,  not  being  intimated  in  any  way, 
that  there  was  an  acceptance.  Mrs.  Besant  did 
what  she  was  entitled  to  do.  She  said  she  would 
have  her  own  money  paid  to  her,  and  after  some 
oorrespondence  the  mon»y  was  paid  to  her,  and 
since  that  time  the  montluy  payments  have  been 
made  to  her  and  received  by  her  as  usual.  In  my 
opinion  there  is  nothing  in  that  accidental  dela^, 
caused  by  this  misapprehension  by  Mr.  Besant,  in 
which,  as  far  as  I  am  concerned,  I  certainly  shured. 
I  now  come  to  the  last  and  most  serious  question, 
the  real  serious  onestion  between  the  parties,  that 
is,  the  custody  of  the- children.  The  husband  cer- 
tainly covenanted  and  agreed  that  the  girl  {should 
remain  for  eleven  months  with  the  mother  and 
the  boy  one  month,  and  he  has  not  allowed  them 
to  do  so.  He  has  not  allowed  the  girl  to  remain. 
That,  I  take  it,  standing  alone  would  be  a  clear 
breach  of  a  most  important  covenant,  but  we 
must  look  at  the  subject  in  a  broad  sense,  as  I 
said  before.  First  of  all,  what  was  the  covenant  F 
The  covenant  was  entered  into  after  the  passing 
of  the  Act  of  Parliament.  Before  that  Act  3 
Parliament  it  was  simply  void,  but  after  that  Act 
of  Parliament  it  is  not  an  absolute  covenant, 
because  it  is  a  covenant  controlled  by  the  Act,  and 
everybody  must  be  taken  to  have  known  it.  It  is 
a  covenant,  though  it  is  not  to  be  enforced  in  the 
High  Court  of  Chancery,  unless  the  High  Court 
of  Chancery  should  be  of  opinion  that  it  wonld  be 


for  the  benefit  of  the  infant  that  it  should  b« 
enforced.  The  deed  therefore  stands  precisely  in 
the  same  position  as  if  the  words  of  the  Act  of 
Parliament  had  been  put  into  the  deed  that  eh» 
shall  have  the  custody  unless  the  court  takes  the 
custody  away.  That  is  really  the  contract  between 
the  piu^ies.  She  knew  he  could  not  oovennat 
absolutely  by  law,  he  could  not  give  away  abso- 
lutely and  for  ever  the  custody  of  tiiese  <mijdren, 
and  there  was  always  a  power  in  the  court  to 
intervene  and  take  them  away,  and  that  being  so, 
and  the  court  having  intervened,  how  can  I  say 
that  that  act  of  the  court  is  a  breach  on  his  part 
of  the  covenant,  because  he  happened  to  be  of  th» 
same  opinion  as  to  the  custody  of  the  infant  as 
the  conrt  ?  The  covenant  being  a  covenant  sub- 
ject to  the  interference  of  the  court,  and  the  in- 
terference having  been  made,  it  does  not  appear 
to  me  to  be  possible  for  her  to  say  that  is  a  breach 
of  covenant  on  his  part  which  will  destroy  the 
effect  uf  the  deed  or  prevent  his  enforcing  it.  So 
much  for  the  girl.  But  the  boy  stands  on  the 
same  footing  exactly.  The  reason  I  took  sway 
the  custody  of  the  girl  was  that  I  was  of  opinion 
that  the  lady  had  shown  herself  unfit  for  the 
custody  of  the  girl  by  reason  of  certain  pablica- 
tions  issued  by  her,  to  which  her  name  was 
afBzed,  with  her  knowledge  and  sanction,  after 
the  separation  deed.  That  applied  quite  aa  much 
to  the  boy  as  to  the  girL  If  she  was  not  fit  to 
have  custodv  of  the  one,  having  regard,  of  course, 
to  the  benefit  of  the  infant,  she  was  not  fit  to  have 
the  custody  of  the  other.  Having  regard  to  the 
decision  of  the  Master  of  the  Bolls  as  r^arda  the 
girl,  they  say,  "  We  cannot  send  yon  the  Doy."  It 
was  then  on  the  application  of  the  lady  at  her 
own  request  referred  to  the  judge  in  chambers  to 
decide  what  should  be  done  as  regards  the  boy, 
and  that  application  is  still  before  the  judge  at 
chambers  except  to  this  extent,  that  she  had 
access  given  her  by  the  judge  at  chambers  to  the 
children.  The  question  as  to  the  boy  is  still  un- 
decided, but  I  hoped  when  it  was  last  before  me^ 
and  I  still  hope,  that  some  arrangement  may  be 
made  consistent  with  the  benefit  of  the  infiuits 
by  which  she  might  have  the  children  for  a  certain 
period  of  the  year ;  but  I  say  this :  that  it  depends 
entirely  on  herself  whether  or  not  such  an  arran^ 
ment  can  be  carried  out.  That  being  the  poeitum 
of  matters,  here  again  can  I  say  there  has  been  that 
wilful  breach  on  the  part  of  the  husband  of  his  cove- 
nant which  is  to  deprive  him  of  the  right  of  coming 
before  the  court  and  jetting  the  deed  enforced  r 
I  think  not.  My  opinion  of  what  has  been  done, 
as  far  as  the  defendant  is  concerned — namely, 
putting  the  court  in  motion  to  do  that  whioh  the 
conrt  only  could  do— is  not  such  an  act  of  mis- 
conduct on  his  part  as  deprives  him  of  the  benefit 
of  the  agreement,  and  therefore  I  hold  that  the 
pontiff  has  committed  no  material  breach  of  che 
covenant.  As  regards  the  form  of  the  injunction 
in  this  case  I  propose  merely  to  grant  an  in- 
junction to  restrain  Mrs.  Besant  from  taking  any 
action  or  other  proceeding  for  the  purpose  of 
compelling  him  to  cohabit  with  her.  As  regards 
the  injunction  it  must  be  remembered  that  you 
cannot  restrain  a  pending  motion,  but  yoa  can 
restrain  a  person  from  instituting  proceedings, 
and  there  is  another  consideration  which  strongly 
favours  the  view  that  the  ii^unotion  ought  to  be 
granted :  Under  the  Judicature  Act,  if  the  lady 
had  been  desirous,  as  she  was  not,  of  returning  to 
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cohabitation,  she  might  by  coanter^laim  have 
daimed  a  right  then  and  there,  and  then  the 
deed  oonid  have  been  pleaded  aa  a  defence  to  the 
daim.  There  was  no  difiScalty  in  bo  pleading  if 
she  had  thought  fit  to  do  so;  bat  there  is  the 
other  alternative  of  asking  for  judicial  separation. 
Therefore  there  seems  to  the  ooort  reason  for 
gnmting  the  injunction.  She  ought  not  to  have 
U>e  opportnnity  of  raising  this  contention  when 
•ad  wnere  she  likes,  but  when  brought  face 
to  fuse  with  her  husband  she  shonld  be  com- 
pelled to  say  which  oonrse  she  would  adopt — 
whether  she  would  retnm  to  cohabitation  or  live 
senarate  and  apart.  There  only  remains  oce 
otfier  matter.  I  am  by  no  means  prepared  to  say 
that  I  eannot  make  a  married  woman  pay  the 
oasts.  I  can  make  her  separate  property  liable 
for  payment.  Therefore  it  is  not  on  any  ground 
that  she  is  not  liable  lo  pay  that  I  am  going  to 
make  the  order  I  am  about  to  do ;  but  I  think  the 
hosband  has  certainly  occasioned  to  the  wile  costs 
which  ought  not  to  have  been  occasioned.  What 
happened  was  this :  when  the  case  was  before  me  on 
the  former  occasion  the  lady  said  that  she  had  a 
case  for  judicial  separation.  I  suggested  it  was 
a  pity  there  should  be  two  suits,  as  this  court  is 
now  competent  to  decide  those  questions,  and 
that,  as  probably  the  case  would  go  to  appeal,  it 
wonld  be  more  convenient  to  raise  the  matter  by 
counter-claim  and  dispose  of  the  whole  matter  at 
onoe.  Then  there  would  be  but  one  public  ezhibi* 
tion — bat  one  hearing  in  this  conrt,  and  one 
hearing  on  the  appeal;  and  the  lady  acceded  to 
the  suggestion  and  it  was  arranged  that  she 
should  amend  her  counter-claim  by  stating  her 
case  for  judicial  separation.  She  does  so,  and 
then  the  case  came  on  for  trial.  It  hus  been  on  the 
paper  several  days  before  it  was  reached.  Of 
oooTse  that  adds  to  the  expense,  and  she  has 
broDght  np  witnesses  whom  she  has  considered 
impcatant  to  support  her  case,  and  kept  them 
here  at  considerable  expense.  When  the  case 
came  on  for  trial  the  counsel  for  the  plaintiff  put 
forward  an  objection  in  the  shape  of  a  demurrer. 
After  hearing  the  &otB  and  lookinat  into  dates,  I 
oooBidered  tluit  I  ought  to  come  to  the  conclasion 
to  allow  it.  All  the  expense  inouned  by  the 
lady  with  regard  to  witnesses  has  been  entirely 
thrown  awa^,  and  thrown  away  through  the  action 
of  the  plamtiff,  who  prevented  the  issues  of 
omelty  being  tried  by  me.  That  being  so,  I  do 
not  think  I  ought  to  measure  the  costs  very 
exactly,  or  to  say  that  he  oaght  to  pay  a  part  of 
the  costs  and  obtain  a  part  from  the  wife.  I  think 
a  fair  coarse  to  take  nnder  all  the  circumstances  is 
for  me  to  say  I  shall  make  the  order  without  costs. 
The  plaintiff  most  however  pay  the  traatees  101. 
for  their  coats. 

Solicitors  for  the  plaintiff,  Seott,  Jarmain,  and 
3Vm8. 

Soliottors  for  the  tmstees,  Slibbard,  Oibton, 
and  Co. 


Saturday,  March  2*2. 
(Before  Bacoh,  V.C.) 

Be  The  Nokwich  Fbovidmt  Iksdranck  Society  ; 
Bath's  case,  (a) 

Company  —  Windiag-up  —  OotUribulory  —  Past 
member — Companiet  Act  1862,  tect.  38 — Bistinel 
departments — Distinct  liability. 

A  eompaivy  originally  established  for  effecting  life 
intwranees,  resolved  by  a  special  general  meeting 
that  fire  insurance  and  fidelity  guarantees  s}u)uld 
be  added  at  a  distinct  and  separate  department ; 
a  special  issue  of  fire  shares  was  made  to  provide 
for  this  business,  of  which  2000  were  in  July 
1873  allotted  to  B. 

In  Sept.  1873  a  iMur  eom^wmiy  was  formed  to  carry 
on  {he  fire  bu*ine$»,  and  ike  fire  shares  in  the  old 
company  were  cancelled. 

In  A^prU  1874  a  resdluiion  was  passed  for  vrincUng' 
«p  the  old  company.  B.  was  subse^tently  placed 
on  the  list  of  eontrunUories  as  a  past  member. 

A  eaU  was  made  onB.by  the  liquidator  at  a  time 
when  the  present  members  in  Me  life  department 
had  rutt  been  exhausted,  and  it  was  contended  by 
B.  that  as  a  past  member  he  was  not  Uahle  to 
eotUribute  to  daims  on  fire  policies  until  it  was 
shown  that  contributions  from  present  members, 
life  as  well  eu  fire  shareholders,  had  been  «»• 
hoM^ed.  On  a  snmmo»t  by  the  liquidator  to 
enforce  this  eoU : 

Hdd,  that  the  eompany  had  eonelitiUed  two  oIomm 
of  assets  and  two  dosses  of  UahiUties.  And  that 
the  existing  fiire  shareholders  haoina  been  ex- 
hauetod,  the  official  liquidator  had  rightly  called 
upon  the  past  fire  shareholders  to  contribute 
toioards  the  discharge  of  the  fire  daims. 

AnOUBMKD  SUICMOIIS. 

This  was  a  summons  on  the  part  of  the  official 
Uquidator  of  the  Norwich  Provident  Insurance 
Society  for  an  order  for  payment,  within  fourteen 
days,  by  Mr.  E.  A.  Bath,  as  a  past  member,  of  a 
call  made  on  the  8th  July  1878,  on  2000  B.  shares, 
formerly  held  by  him  in  the  company.  The 
society  was  originally  an  unlimited  company, 
formed  in  1860  for  Meeting  life  insurances,  and 
insurances  against  such  other  kinds  of  risk  as 
might  thereafter  be  determined  npon  by  general 
meeting.  On  the  passing  of  the  Oompanies  Act 
1862  this  company  was  registered  under  it.  In 
March  1872  it  was  resolved  by  a  special  general 
meeting  that  fire  insurance  and  fiaelity  gnaran- 
tees  should  be  added  to  their  business,  as  a 
distinct  and  separate  department,  and  a  special 
issae  of  B.  shares  of  £1  each  was  made  to  provide 
for  this  new  branch  of  business ;  and  the  policies 
insuring  against  fire  risks  contained  a  daase  con. 
finingthe  remedy  of  the  policy-holders  to  the 
unpaid  portions  of  the  B.  shares,  and  the  funds 
appropriated  to  this  department.  Mr.  Bath  took 
2000  of  these  shares,  which  were  allotted  to  him 
in  July  1873,  and  upon  which  be  paid  5*.  per 
share.  Doubts  having  arisen  as  to  the  validity  of 
these  proceedings,  a  new  company  was  formed  in 
Sept.  1873  for  the  purpose  of  taking  over  the 
fire  and  fidelity  guarantee  department.  The 
assets  of  the  fire  and  fidelity  guarantee  depart, 
ment  were  handed  over  to  the  new  company, 
which  undertook  the  fulfilment  of  the  contracts 
of  that  department  The  new  company  issued  to 
the  B.  slutreholders    shares    credited    with    the 
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Amonnts  paid  by  them  respectively  on  their  B. 
shares,  and  the  B.  shares  were  cancelled  on  the 
24th  Sept.  1873.  Under  this  an-an«;ement  2000 
shares  in  the  new  company  were  allotted  to  Mr. 
Bath.  On  the  24'th  April  1874  a  resolution  was 
passed  for  a  voluntary  windine-np  of  the  old 
eompany,  which,  on  the  let  July  following,  was 
ordered  to  be  continued  under  supervision.  Mr. 
Bath's  name  having  been  placed  on  the  list  of 
eontribatories,  an  application  to  remove  it  was 
refused  by  Bacon,  Y.C.,  in  chambers,  on  the 
ground  that  Mr.  Bath's  case  was  covered  by  the 
cases  of  other  contributories  already  decided  by 
him  (reported  37  L.  T.  Bep.  N.  S.  572,  where  the 
Gonstitation  and  history  of  this  company  are  more 
fnlly  detailed).  On  appeal,  Mr.  Bath's  name  was 
letained  on  the  list  of  confribntories  of  the  old 
oompany  as  a  past  member  only :  (see  BatVt  case, 
38  L.  T.  Eep.  N.  S.  267;  L.  Rep.  8  Ch.  Div. 
384.) 

The  point  raised  by  the  present  application  was 
whether  Mr.  Bath,  as  a  past  member,  was  nnder 
the  Companies  Act  1862,  s.  38,  liable  to  oontribnte 
to  claims  nnder  the  fire  policies  until  it  was  shown 
that  the  contribations  to  be  obtained  from  existing 
shareholders  in  the  life  department  had  been 
exfaansted.  There  were  claims  against  the  com- 
pftoy  ia  respect  of  both  fire  and  life  policies,  and 
after  the  existing  fire  shareholders  had  been 
exhausted,  there  still  remained  fire  claims  nnsatis- 
lied.  The  liquidator  thereupon .  made  the  c&U 
which  the  present  sammons  sought  to  enforce. 

HemiMing,  Q.C.  and  Brett  for  the  liquidator. — 
According  to  the  constitution  of  this  company, 
and  the  terms  of  the  policies,  having  exbansted 
all  the  existing  members  of  the  fire  department, 
we  mast  place  the  past  members  on  the  list, 
and  Mr.  Bath  is  now  liable.    They  referred  to 

BatVt  COM,  38  L.  T.  £ep.  N.  S.  267 ;  L.  Bm.  8Ch. 

Div.  384 ; 
Oray]e«'<  eoia  L.  Bep.  5  C9i.  63 ; 
The  Companies  Act  1862,  b.  38. 

Inple  Joyce  for  Messrs.  Bntterworth,  judgment 
creditors  in  respect  of  a  fire  claim. 

Sir  n.  M.  Jadcaon,  Q.C.  and  Seward  Brice  for 
Mr.  Bath.  —  By  the  decision  in  Bath'g  ea»e 
it  is  establised  that  there  is  here  one  distinct, 
undivided  company,  and  a  past  member  is  under 
tiie  statute  to  contribute  to  the  debts  and  liabilities 
of  the  whole  company.  Sect.  38  of  the  Companies 
Aot  1862,  distinctly  states  (sub-sect.  3)  that  no 
past  member  is  liable  to  contribnte  anless  it 
appears  to  the  court  that  the  existing  members 
are  anable  to  pay.  It  is  admitted  that  there  are 
existing  members  of  this  oompany  who  oonld  pay 
if  called  upon  (whether  in  respect  of  life  policies 
or  not,  is  not  material).  Therefore,  until  all  these 
present  members  have  been  exhausted,  Mr.  Bath 
IS  not  liable.  The  fire  policies  are  contracts  by 
the  whole  oompany  that  certain  specified  funds 
shall  in  certain  events  be  liable  for  a  particular 
purpose,  but  as  against  creditors  the  lohole  com- 
pany is  primarily  liable,  whatever  the  subsequent 
rights  ol  the  two  sets  of  members,  fire  and  life, 
may  hereafter  be  as  between  themselves.  There 
ean  be  no  special  application  of  the  contributories' 
moneys  to  any  particular  set  of  creditors : 
Wa>h  V.  Whifin,  L.  Eep.  5  E  A  I.  App.  711 ; 

Hemming,  Q.C.  in  reply. 

Bacon,  V.C— No  doubt  a  very  ingenious  argu- 
■lent  has  been  snggested  on  the  words  of  the 


Act  of  Parliament.    The  Act  talks  about  oom- 
panics.     There  is  no  distinction  about  the  sab- 
division  of   companies,  or  any  division  of  oom< 
panics  into  classes ;  but  it  provides,  as  we  ghoald 
expect  the   Legislature  would  provide,  first,  for 
the  satisfaction  of  the  debts  due  of  the  crediton  of 
the  oompany  and  others,  and  later  on  provides  for 
settling  all  questions  which  may  exist  between 
the  contributories  with  respect  to  their  aevertl 
rights.     But  is  there  anything  in  the  Act  of  Pu- 
liament  which  says  that  that  which  has  been  done 
in  this   case — supposing  it  is  a  subdivision,  and 
supposing  it  is  a  creation  of  two  compsmies— is  un- 
lawful ?    The  company  has  the  management  of  its 
own  affairs,   and  it  seems  good  to   them  at  a 
certain  time  that  they  should  say, '"  We  will  nuke 
two  separate  departments,  life  insurance  we  will 
treat  as  one,  fire    insurance   we    will    treat  is 
another.     And  in  order  that  there  may  be  no 
doubt  about  our  respective  rights  as  well  as  oar 
respective    liabilities,    we    will    insert    into   ths 
written  contract  with  oar  creditors  a  stipnlstion 
that  the  life  policy  holders  shall  only  have  recourse 
to  certain  portions  of  our  property,  and  the  fire 
policy  holders  shall  have  recourse  only  to  certain 
other  portions  of  our  property."     Now  is  there 
anything  unlawful  or  unreasonable  in  that  stipa- 
lationP     Then  comes    the  winding-up  and  the 
rights  of  the  creditors  are  to  be  respected.    Bat 
none  the  less  are  the  rights  of  the  shareholdars 
inler  «e  to  be  respected.    Now  the  rights  of  the 
creditors  are  plain.    No  fire  policy  holder  can  ask 
for  any  portion  of  the  general  funds  of  Uie  com- 
pany ;  for  that  is  contrary  to  the  contract.    No 
judgment  recovered  by  Mr.  Ingle  Joyce's  client 
can  alter  the  law  in  that  respect.    He  may  have 
got  a  judgment,  and  may  say,  "  It  is  a  judgment 
against  the  company,  and  I  will  not  go  behind 
the  judgment."    What  is  to  be  done  with  that 
will   be    settled    hereafter.      I  have  nothing  to 
do   with    it    at    present,    except  only  to    listen 
to  the  complaint  which  he  very  reasonably  makes, 
that  being  unquestionably  a  creditor  of  the  com- 
pany, and  naturally  desiring  payment  of  his  debt^ 
he  is  postponed,  baffled,  thwarted,  because  of  the 
proceedings  which  have  taken  place  nnder  this 
winding-up.    Then  the  liquidator  whose  duty  it  is 
tohold  an  even  hand  is  callrtd  upon  toprovide  money 
to  pay  the  fire  policies.    He  collects  all  that  be  can. 
He  exhausts  all  the  persons  who  are  liable  to  pay 
in  respect  of  the  fire  policies,  and  he  finds,  and  the 
fact  is  proved  beyond  question,  that  it  is  now 
necessary  for  him,  in  the  discharge  of  his  duty  and 
in  justice   to   the   creditors,    to    call    upon  Mr. 
Bath  for  example,  the  gentleman  now  before  me, 
to  pay  up  that  which  according  to  his  plain  contract 
he  is  liable  to  pay.    Not  involving  him  in  any 
other  liabilities   with  the   company  and  paying 
perfect   respect  to   the   enactment  of  the  38th 
section,  and  the  subdivision  of  that  section  (sab- 
sect.  3),  he  asks  that  he  should  only  pay  up  what 
is  due  on  the  shares  of  the  fire  policies  iu  which 
he  has  been  engaged  and  for  which  he  is  liable. 
I  have  listened  to  Sir  Henry  Jackson's  argament. 
If  I  could  find  it  was  unlawful  for  the  company 
to  do  what  they  have  done ;  if  the  mode  of  con- 
ducting their  own  internal  business  were  open  to 
reproach  or  saspicion,  I  shoald  be  glad  to  avwl 
myself  of  it.     But  I  find  everything  has  been  done 
in  a  perfectly  straightforward  manner.     It  was  in- 
vestigated by  this  court,  and  in  the  Court  of  Appeal 
no  objection  whatever  was  taken  or  snggested  to 
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what  bad  been  done.  There  can  be  no  donbt 
abont  the  limita  and  extent  of  the  liabilities  which 
are  entered  into  by  these  policies.  I  think  the 
acconnt  which  the  ofiBoial  liqaidator  baa  ^iven 
npim  his  crosa-ezamination  haa  been  veiy  ex- 
plicit. It  satiafies  me  that  the  other  persons  men* 
tioned  in  hia  list  are  nnable  to  pay,  and  he  cannot 
discharge  his  duty  unless  he  is  at  liberty  to  sum- 
men  Mr.  Bath  and  to  require  from  him  payment 
of  the  sum  which  is  mentioned  in  the  call.  The 
snmmons  must  therefore  be  allowed ;  bat,  as  it  is 
a  new  test  case,  the  costs  of  all  parties  may  come 
oat  of  the  fire  department  assets. 

Solicitors:  JS.  TiOyard;  Foipy,    Chaplin,  and 
Peelcham, 


Wedneeday,  April  9. 

^Before  Fbt,  J.)' 

CoTia  e.  Guimia.  (a) 

Tradiee  —  Secmdai  —Bdevaney  —  Order  XXVII., 

r.  1 — Nejst  friend — Gotts. 
The  j^intiff",  a  married  woman,   eommeneed   em 
aclton  by  her  next  friend  against  her  hiuband 
and  the  trustees  of  a  settlement  made  hp  him 
won    the    marriage,  claiming  to  have  certain 
alleged  promises  iy  the  husband   to  settle    an 
income  upon  the  plaintiff  from  the   date  of  the 
marriage  fulfilled,  a/nd  for  an  injunction  to  re- 
strain the  husband  from  interfering  with  the  pro- 
perty  of  the  plaintiff  or  otherwise  molesting  her. 
The  statement  of  daim  alleged  that  the  husband 
had,  immediately  after  the  marriage,  taken  the 
plaintiff  out  of  England  and  deserted  her,  tliat 
she  had  returned  to  Englarul  and  had  refused  to 
return  to  him,  "  having  heard,  as  the  fact  is, 
ikai  a  verdiei  was  obtained  against  the  husband 
for  an  assauU  upon  a  girl  under  the   age  of 
fourteen  years." 
llu  husband  moved,  under  Order  XXVIL,  r.  1, 
to  strike  out  the  words  "  having  heard,"  ^o.,  as 
scandalous. 
Edd,  that  the  words  were  scandalous  and  irre- 
letant,  and  must  be  struck  out  with  eoste  of 
(heobjeetant,  as  between  solicitor  and  dient,  to  be 
paid  by  the  neast  friend  personally. 
The  plaintiff  brought  an  action  by  her  next  friend 
against  her  hasband  and  the  trustees  of  a  settle- 
ment executed  immediately  before  the  marriage,  by 
which  her  husband  granted  certain  freehold  estates 
to  the  trustees  ana  their  heirs  after  the  solemni- 
sation of  the  marriage  to  the  use  of  the  hnsband 
'or  life,  without  impeachment  of  waste,  and  after 
his  death  to  the  use  of  the  plaintiff  for  her  life 
withont  impeachment  of  waste. 

The  statement  of  claim  contained  allegations  to 
the  effect  thati  previous  to  the  marriage,  the 
plaintiff  and  her  hasband  had  agreed  that  the 
otter  should  execute  a  settlement  in  favour  of 
the  former,  of  part  of  his  property,  and  should 
thereby  grant  and  settle,  as  from  the  date  of  the 
"ttrriage,  a  sum  of  200Z.  per  annum  for  the  sepa- 
••te  use  of  the  plaintiff  daring  the  joint  lives  of 
Mr  hnsband  and  herself,  and,  after  the  death  of 
«•  former,  s  farther  sum  of  4001.  per  annum 
oaring  the  life  of  the  plaintiff.  That  the  husband 
'^dsrtook  to  get  the  settlement  prepared,  and 
^rwards  said  that  it  was  prepared,  that  there 
wag  no  use  in  the  plaintiff  seeing  it  as  she  would 
ggtnnderstand  it,  but  that  it  was  all  right ;  that  the 
W  Bn>otted  by  7ba»  EvAira,  E»q..  Bwrister^t-Law. 


plaintiff  had  no  independent  legal  advice ;  that,  om 
the  faith  of  the  husband's  promises  and  repre- 
sentations, the  marriage  was  solemnised,  that  the 
husband  had  taken  the  plaintiff  to  Ireland  and 
there  deserted  hnr,  upon  which  she  had  returned  to 
England  and  had  ref  nsed  to  return  to  him,  "  having 
heard,  as  the  fact  is,  that  a  verdict  was  obtained 
i^ainst  the  said  [hnsband]  for  an  assault  upon  a 
g^l  under  the  age  of  fourteen  years." 

The  claim  of  the  plaintiff  was  to  have  the 
husband's  representation  of  f  aot  declared  to  be  bind- 
ing on  him,  and  that  he  might  be  ordered  to  make 
good  the  same  to  the  plaintiff,  and  to  g^nt  her  the 
income  as  alleged  to  be  promised ;  that  until  the 
trial  the  trustees  of  the  settlement  might  be 
ordered  to  pay  to  the  plaintiff  200i.  per  annum  oat 
of  the  rents  and  profits  of  the  settled  property, 
for  an  injunction  to  restrain  the  husband  from 
interfering  with  the  property  of  the  plaintiff  or 
otherwise  molesting  her;  and  for  damages  tor 
the  wrongful  representations. 

A  motion  was  made  on  behalf  of  the  defendant 
under  Order  XKYIL,  r.  1,  to  strike  oat  the 
words  "having  heard,  ko.,"  as  scandalous  and 
iiTelevant. 

T.  Brett  for  the  defendant. — Unless  the  plain- 
tiff can  show  that  the  &ct  of  a  woman  leaving 
her  husband  without  just  cause  is  a  ground  of 
forfeiture  of  her  right  under  a  settlement,  or  caa 
show  that  the  fact  asserted  by  her,  if  proved,  is 
evidence  of  fraud  on  the  part  of  the  hnsband,  the 
part  of  the  statement  of  claim  objected  to  must  come 
out.  In  Burton  v.  Sturgeon  (34  L.  T.  Rep.  N.  S.  706 ; 
L.  Rep.  2  Ch.  Div.  318),  it  was  held  by  the  Court  of 
Appeal,  affirming  the  Master  of  the  Bolls,  that 
even  when  a  decree  of  dissolution  of  marriage  had 
been  made  against  a  husband,  his  rights  under  the 
settlement  made  on  the  marriage  of  his  wife  and 
himself  were  not  forfeited.  Some  earlier  cases  are 
against  me,  but  the  Ma.ster  of  the  Rolls  refused  to 
follow  them  in  Fitzgerald  v.  Chapman  {33  L.  T. 
Bep.  N.  S.  687;  L.  Rep.  1  Ch.  Div.  563).  His 
Lordship  in  bis  judgment  says :  "  This  is  net  a 
court  of  criminal  jurisdiction.  It  does  not  enforoe 
forfettnre  npon  anybody  for  any  offence  what- 
ever." With  regard  to  the  question  of  the  fact  of 
a  person  having  been  guilty  of  an  offence  being 
evidence  of  his  being  guilty  of  another  of  a  totally 
different  character,  the  case  of  Christie  v.. 
Christie  (27  L.  T.  Bep.  N.  S.  607;  L.  Bep.  8  Ch, 
App.  499)  is  conclusively  in  my  favour.  Lord 
Selbome  in  delivering  judgment  in  that  ease 
says :  "  The  sole  question  in  such  a  case  is,  whether 
the  matter  alleged  to  be  scandaloos  has  a  tendeoey, 
or,  in  other  words,  would  be  admissible  in  evi- 
dence, to  show  the  truth  of  any  allegatioii  in 
the  bill  that  is  material  with  reference  to  the 
ruling  that  is  prayed.  It  is  argaed  that  it  may 
tend  to  prove  misrepresentation  in  the  prospeotna. 
If  the  meaning  of  that  argument  is,  that  beoauae 
a  man  committed  a  criminal  offence  two  years 
ago,  he  is  presumed  likely  to  commit  a  fraad  aow; 
the  answer  is,  that  our  law  does  not  admit  of  any 
such  mode  of  proof."  I  must  ask  for  my  oasts 
as  against  the  next  friend  personally  on  the 
authority  of 

Se  Wills's  Trusts,  9  L.  T.  Bep.  N.  S.  570. 

Eiggins  Q.C.  and  MuUigan  for  the  plaintiff. — 
Burton  V.  Sturgeon  does  not  apply.  [Far,  J.— 
What  is  relevant  is  not  scandalous.]  The  parar 
graph  is  relevant.     Paragraph  12  might  be  said 
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Be  Allen's  Settlbheni. 


[Obak.Dit. 


to  be  irrelevaat  also,  and  the  defendants  have  not 
objected  to  it.  Both  paragraphs  are  properly 
inserted. 

Fry.  J. — What  authority  is  there  that  the  fiict 
of  a  wife  leaving  her  husband  is  an  answer  to  an 
application  to  specifically  perform  a  promise  for  a 
settlement  P  There  is  no  doubt  that  the  Trords 
olgeoted  to  are  soandalous;  are  they  relevant? 
It  appears  to  me  to  be  clear  that  they  are  not.  It 
is  said  that  beoaase  another  paragraph  was  irre- 
levant, these  words  ought  not  to  be  struck  oat. 
The  part  of  the  statement  of  claim  objected  to 
mnst  be  struck  out,  and  the  costs  of  the  defendant 
lis  between  solicitor  and  client  mnst  be  borne  bv 
the  next  friend  personally. 

Solidtora  for   the  d^endant,  0.  L.  P.  Eyre 
and  Oo. 
Solicitors  for  the  plaintiff ,  W.  and  T.  Gibson. 


Monday,  April  7. 
Be  Allen's  Settlement,  (a) 

Praetiee— Trustee  Belief  Act  (10  ^  11  Viet.  e.  96)— 
Stop-order— Cons.  Ord.  26,  «.  26— Costs. 

It  is  the  duty  of  a  trustee  paying  money  into  court 
under  the  Trustee  Belief  Act  to  mention  »» the 
affidavit  on  which  the  money  is  paid  in,  or,  if 
that  has  been  already  filed,  by  a  supplemental 
affidavit,  all  claims  on  the  fund  of  tohicft  he 
receives  notice. 

Where  a  trustee  who  had  filed  an  affidavit  before 
transferring  funds  into  court,  subseguenO/y,  but 
before  the  money  was  paid  in,  became  aware  that 
an  assignee  of  srnne  of  (he  funds  had  placed  a 
distringas  Oureon,  omitted  to  mention  ike  daim 
of  such  assignee  in  his  st^>sequent  affidavit,  and 
the  assignee,  in  order  to  prevent  the  funds  being 
trainsf erred  out,  obtained  a  stop-order: 

Seld,  that  the  trustee  was  personally  liable  for 
the  costs  thereof. 

Unssk  certain  indentures  of  settlement  of  the 
3rd  July  1837,  and  the  19th  Nov.  1853,  "William 
Hugh  Dennett  was  possessed,  as  surviving 
trustee,  of  sums  of  15691.  12«.  4d.  Consols, 
6301. 10».  Id.  Consols,  and  sums  of  India  Five  per 
cent,  and  New  Three  per  Cents.,  in  trust  for  Uia. 
Mary  Allen  for  life,  and,  after  her  death,  for  her 
son,  William  Henry  Craven  Allen. 
William  Hugh  Dennett  died  on  the  3rd  Sept. 

1877,  having  by  his  will  dated  the  6th  March  1877 
appointed  Gecwge  Gatton  Hardingham  and  Alan 
Maclean  his  executors,  and  nv«n  all  his  trust 
estates  to  them.    They  proved  his  will  in  Oct.  1877. 

Oeorge  Gatton  Hardingham  and  Alan  Maclean 
made  inqniries  about  the  trusts  of  the  settlement, 
but  could  gain  little  information  concerning  it, 
and  they  requested  Mrs.  Allen  either  to  appoint  new 
trustees  (which  she  had  power  to  do  under  the 
settlements),  or  to  consent  to  the  settled  funds 
being  traosferred  into  court. 

Mrs.  Allen  consented  to  the  latter  coarse  being 
poTsaed  by  the  executors,  who,  on  the  10th  AprU 

1878,  filed  an  affidavit  in  accordance  with  the 
provisions  of  the  Trustee  Relief  Act,  in  which 
thq^  stated  that  to  the  best  of  their  knowledge 
and  belief  the  only  persons  interested  in  or 
entitled  to  the  trust  funds  were  Mrs.  Allen  and 
William  Henry  Craven  Allen. 

On  the  28th  Sept.   1878  Alan  Maclean  died. 
(a)Baparl«db7FuiriETU8,Eeq.,B(RlitaMt-Uw.      . 


Fresh  direction!)  wore  obtained,  and  on  tbe  Slst 
Nov.  1878  George  Gatton  Hardingham  attend^ 
at  the  Bank  of  England  to  transfer  the  stock, 
when  he  found  himself  prevented  from  domg  n 
by  certain  writs  of  distringas  which  had  l^ 
placed  on  tbe  stock,  one  of  which  bad  been  placed 
on  by  the  trustees  of  the  General  Beversiomry 
and  Investment  Company. 

Hardingham  thereupon  gave  waniing  to  each 
person  who  had  obtained  a  distringas,  and  on  the 
23rd  Nov.  his  solicitor  received  a  letter  from  the 
Bolicitors  of  the  company  requesting  him  to 
inform  them  "for  what  purpose  the  transfer  of 
the  funds  was  intended  to  be  made." 

On  the  2Sth  Nov.  Hardingham's  soUdtor  mote 
that  Mrs.  Allen  had  "decided,  on  making  tiie 
court  her  trustees,"  and  asking  whether  it  wu  in- 
tended to  remove  the  distringas,  or  to  proceed  on  it. 

On  the  30th  Nov.  the  company's  solicitor  sent 
another  letter  saying  that,  assuming  Mr.  Harding- 
ham was  rightly  advised  that  he  would  be 
justified  in  transferring  the  fond  into  court,  the 
company  would  "  offer  no  opposition." 

The  claim  of  the  company  was  in  respect  of  an 
absolute  assignment  by  Mr.  W.  H.  C.  Allen  of 
his  reversionaiy  interest  in  a  considerable  portioa 
of  the  stock. 

On  the  4th  Dec.  the  fond  was  traosferred  into 
court. 

Hardingham  filed  several  supplemental  affi- 
davits in  the  matter  before  and  after  his  co- 
trustee's death,  but  in  none  of  them  was  any 
mention  made  of  the  company's  claim. 

On  the  11th  Jan.  1879  an  order  was  made,  on 
the  petition  of  Mrs.  Allen,  for  payment  of  the 
income  to  her  for  life. 

On  the  19th  Feb.  1879  the  company's  solicitor, 
having  complained  to  Haidingham's  solicitor  that 
no  mention  nad  been  made  of  their  claim  in  the 
trustee's  affidavit,  took  out  a  summons  for  a  stoo- 
order  on  the  share  of  W.  H.  C.  Allen  in  the  fonds, 
and  that  the  costs  of  the  ^plication  and  conse- 
quent thereon  might  be  paid  by  Hardingham. 

Ihmning  for  the  company. — No  mentioD  hu 
been  made  by  the  trustee  of  our  claim,  although 
he  had  notice  of  it.  We  have  in  consequence  been 
exposed  to  the  peril  of  having  the  rand  paid  or 
transferred  out  behind  oar  ba^s,  whereas  if  om 
claim  had  been  mentioned,  we  shonld  be  entitled 
to  notice  of  any  petition  for  transfer  out  We 
have  been  compelled  by  the  omission  of  the  trustee 
to  obtain  a  stop-order,  and  he  ought  to  pay  tbe 
costs  occasioned.    He  cited 

Chonoety  Fond  Boles  and  Amended  Itules ; 
Mornn  Ch.  Acts,  Sth  edit^  65,  66 ; 
Se  Wooibwrn's  Trust,  29  L.  T.  Bep.  N.  S.  806, 222; 
IDe  O.  ft  J.  333. 

H.  B.  BwMey  for  Hardingham. — The  executor 
has  told  the  court  everything  he  knew.  After 
the  waminsr  to  the  person  who  has  obtained  a 
distringas,  ne  must  either  remove  it  or  take 
action  on  it  The  Trustee  Belief  Act  does  not 
oblige  the  person  paying  in  to  state  all  tiie  title 
to  the  fond.  Under  the  practice  as  now  settled, 
it  is  only  now  necessary  on  obtaining  a  stop- 
order  to  serve  the  assignor.  It  is  not  our  &iut 
that  the  company  have  obtained  a  stop-order.  If 
we  had  mentioned  them  in  the  affidavit,  they 
would  have  been  compelled  to  take  tbe  same 
course  in  order  to  render  their  interest  safe.  He 
cited 


Cons.  Ord.  26,27; 
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Lamb  v.  Brewsibr  akd  akotiieii. 


[Q.B.  Dir. 


5^ot.o.  5,  B.  4; 

Horg.  Ch.  Acts,  4th  edit.  508-9 ; 

I>ULCh.Pr.  1545, 1792-7; 

£*jr«U«r,6W.  B.238; 

£*£iinrf,10W.B.379; 

QUuAnok  t.  QiUatt,  9  Bear.  611. 

Tk,  J. — ^I  think  that  the  trnstee  mast  be 
ordered  to  pay  the  costs  asked  for.  He  and  his 
co-trastee  filed  an  affidavit  as  to  the  circnin- 
stancee  of  the  tmst,  and  before  the  fnnds  were 
transferred  into  court  his  oo-tmstee  died.  Sapplo- 
mental  affidavits  were  filed  b^  the  surriTing 
tnutee,  and  the  money  was  paid  in.  When  the 
court  requires  the  tmstee  to  state  in  his  affidavit 
the  names  of  the  persons  entitled  to  the  fund,  he 
ODght  to  state  the  names  of  those  persons  of 
whose  claims  he  has  received  notice.  The 
question  is  whether  Mr.  Hardingham  did  receive 
notice  of  the  claim  of  the  company.  In  the  first 
place  he  knew  of  the  distringas,  and  on  the  25th 
Xforember  the  letter  of   the  company's  solicitor 

Sive  him  distinct  notice  of  tiieir  claims.  After 
e  receipt  of  that  letter  he  filed  more  affidavits, 
in  which  he  took  no  notice  of  the  company's 
daim.  He  oaght  to  have  at  least  stated  the 
eiiatenoe  of  the  claim.  It  was  said  that  a  stop- 
order  ought  to  have  been  obtained  by  the  com- 
pany under  the  Consolidated  Order  26,  and  that 
only  the  assignor  ought  to  have  been  served, 
but  this  would  be  to  compel  the  company  to  incur 
a  personal  liability  for  costs.  The  stop-order 
most  cease,  and  the  tmstee  must  bear  the  costs. 

Solicitors  for  the  company,  Shoobridge  and 
Jfay. 

Mlidtor  for  the  tmstee,  A.  8.  Hardingham. 


QUEEN'S  BENCH  DIVISION. 
TuMday,  Feb.  25. 
(Before  Ubllor  and  Fibld,  JJ.) 
Laiib  v.  Bkewbtbb  and  anothbb.  (a) 
Landlord  and  tenant — Property  ta» — Agreement  by 
landlord  to  repay  tax  not  deducted  from  rent — 
lUegdl  eoniraet—6  if  6  YiiA.  e.  36,  •*.  60, 123. 
^  a  landlord  agree*  toith  his  tenant  to  repay  him 
jiroperty  tax  at  tome  future  time,  initead  of  alloto- 
ing  a  deduction  from  the  rent  for  the  amount  of 
ih«  tats,  tueh  an  agreement  ie  riot  illegal,  and  the 
tenant  may  recover  the  amounts  paid  in  accord" 
once  (herewith. 
DntcsRXE. 

Plaintiff  claimed  agunst  the  defendants  as 
ezecotors  tor  371.,  for  six  years'  property  tax  paid 
by  the  plaintiff  as  tenant  of  the  testator  for  him, 
•nd  which  the  executors  had  refused  to  return  to 
theplaintiff. 

The  statement  of  defence  alleged  that,  assuming 
that  the  property  tax  was  paid  by  the  plaintiff  as 
•Uwed,  no  demand  of  or  application  was  ever 
niMe  by  the  plaintiff  for  the  said  property  tax  to 
be  paid,  or  allowed,  or  deducted  out  of  the  rent 
which  became  dne  and  payable  by  the  plaintiff  to 
the  testator  nextafter  each  payment  of  the  said  pro- 
perty tax  respectively ;  that  the  said  plaintiff  made 
tadi  payment  of  rent  without  making  or  claiming 
>ny  such  deduction  of  the  amount  liable  to  be  de- 
ducted in  respect  of  property  tax  according  to  the 
statutes  in  such  case  made  and  provided. 

In  his  reply,  plaintiff  stated  that  demands  or 
requests  were  frequently  made  by  the  plaintiff  for 

(•)  Bnpflrted  b;  A.  B.  Fotsik,  Gnq.,  Barrutw-et-lAfr. 


the  said  property  tax  to  be  paid,  allowed,  or  de« 
ducted  out  of  the  rent  which  became  due  and  pay- 
able  by  the  plaintiff  to  the  testator  next  after  sujh 
payrnent  of  the  said  property  tax  respectively. 

That  the  said  testator  promised  the  plaintiff  that, 
if  he  would  continue  to  pay  the  said  rent  in  full 
without  deducting  anything  for  the  said  payment 
of  property  tax,  the  testator  would  pay  to  him  all 
Bums  which  he  had  paid  or  should  pav  for  such 
property  tax :  and  that  the  plaintiff  did  continue 
to  pay  the  rent  in  full,  yet  the  testator  did  not 
reixty  such  sum  as  agreed. 

To  this  reply  the  defendants  demurred. 

5  &  6  Yict.  c.  35  sect.  103  enacts  : 

That  If  any  penon  shall  refnie  to  allow  any  dadnotioa 
anthoriaed  to  be  made  by  this  Aot  oat  of  {inter  alia) 
"  aay  rent  or  other  annual  payment  mentioned  in  the 
9th  and  10th  roles  of  No.  i,  Bohed.  A.  .  .  .  everv  snoh 
person  shall  forfeit  the  snm  of  fifty  ponnds,  and  all  eon- 
traote,  oovenants,  and  aepreementi  made  or  entered  into, 
or  to  be  made  or  entered  uto  for  payment  of  any  interest, 
rent,  or  other  annual  payment  aforesaid,  in  full,  without 
allowing  laoh  dednotifln  as  aforesaid  shall  be  utterly 
void. 

A.  P.  Stone  {Meadow*  White,  ^.U.  with  him),  in 
support  of  the  demurrer. — This  was  a  merely 
voluntary  payment  on  the  part  of  the  defendant 
to  the  landlord — he  cannot  therefore  recover  it. 
The  agreement  set  up  by  the  plaintiff  is  bad,  as  it 
clearly  comes  within  sect.  1 03  of  5  &  6  Yict,  c.  35. 
Denby  v.  Moore  (1  B.  &  Ad.  123)  is  a  decision  upon 
this  question,  and  supports  the  defendant's  con- 
tention. A  payment  of  this  kind  is  altogether 
contrary  to  the  policy  of  the  Property  Tax  Act : 
Ownming  r.  Bedborough,  15  H.  &  W.  438. 

Dai/,  Q.O.  {Cyril  Dodd  with  him),  contra. — la 
the  cases  cited  the   payment  was  volantarv,  as 


there  had  been  no  request  made  not  to  deduct. 
The  provisions  of  sect.  103  of  the  Act  are  for  the 
protection  of  the  tenant.  This  agreement  is  that 
the  landlord  should  bear  the  tax  which  is  in 
oooordanoe  with  the  policy  of  the  Act.  There  is 
nothing  illegal  in  such  an  agreement. 

Stone  in  reply. 

Mbixok,  J. — I  am  of  opinion  our  judgment  must 
be  for  plaintiff,  for  according  to  the  Form  of  the 
reply  there  appears  to  be,  independently  of  the 
statute,  a  sufficient  promise  and  consideration  to 
sustain  this  agreement.  With  regard  to  sect.  103 
of  5  &  6  Yict.  c.  35, 1  am  of  opinion  that  it  was 
intended  to  apply  to  all  contracts,  covenants,  and 
agreements  by  which  it  was  agreed  that  the  tenant 
should  pay  the  property  tax  uid  not  the  landlord, 
for  the  act  contemplated  that  the  tenant  should 
deduct  the  amount  of  the  tax  from  the  fnU  amount 
of  the  rent.  In  the  cases  cited  the  judges  have 
ased  Btro^  expressions  as  to  the  policy  of  the 
Property  Tax  Act ;  but  I  do  not  think  that  the 
decisions  in  those  cases  go  further  than  this,  that 
where  a  tenant  does  not  take  the  opportunity  upon 
the  next  payment  of  rent  to  deduct  the  amount  of 
the  property  tax,  then  the  payment  of  the  tax 
must  be  held  to  have  been  voluntary,  and  so  no 
action  would  lie  for  its  recovery.  But  here  the 
case  is  altogether  different,  for  a  demand  for 
deduction  was  made,  and  it  was  only  at  the  request 
of  the  landlord  that  the  tenant  abstained  from  in- 
sisting upon  it,  add  that,  too,  upon  promiso  of 
subsequent  payment.  This  is  an  arrangement  not 
within  the  decision  in  Denby  v.  Moore,  and 
the  d'ofci  in  that  case  are  more  fully  dealt  with 
by  Holroyd,  J.  in  S'.ttbbt  v.  Parsont  (3  B.  &  Aid. 
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Tatiab  (app.)  V.  Goodwin  (resp.). 


CQ.B.DIT. 


S16).  In  hi8  ja<)f^eiit  in  that  oaae  he  saya,  "  The 
eocnpier  has,  as  it  sceins  to  me,  a  lien  on  the  next 
rent  f^vea  him  by  the  legislature  for  the  land  tax 
paid  by  him ;  but  if  he  parts  with  the  rent  wilboat 
making  the  deduction  he  loses  his  lien,  and  has 
eoly  his  remedy  by  action,  or  set  o£E ;"  and  that 
appears  to  me  to  be  the  correct  view  to  take  of  the 
principle  of  this  Act.  In  the  case  before  ns  the 
tenant  has  given  op  a  lien  which  he  had  upon  the 
rent,  and  he  has  done  so  apon  the  consideration 
that  the  landlord  wonld  re-pay  to  him  at  some 
future  time  the  amount  of  this  tax.  That  apjieara 
to  me  to  be  a  valid  consideration ;  the  payment, 
therefore,  was  not  a  voluntary  payment,  nor  was 
the  contract  contrary  to  the  policy  of  the  statute. 
Our  judgment  must,  therefore,  be  against  the 
demurrer. 

FiBU),  J. — I  «n  of  the  same  opinion.  The  de- 
fendant contends  that  the  reply  contains  no 
answer  to  the  defenoe,  because  the  agreement 
set  out  there  is  illegal  and  without  consideration. 
We  must  see  first  whether  this  ag^reement  is 
illegal,  remembering  that  this  is  a  demurrer  which 
earn  only  deal  with  the  facts  as  stated.  I  cannot 
■ee  what  the  illegality  here  is.  The  legislature  has 
aot  made  this  ulegal  by  any  proYistoos  actually 
anade  in  the  statute.  The  legislature  here  merely 
■ays, "  We  want  money,  and  for  that  purpose  we 
wUl  tax  the  land,  and  collect  the  tax  m  the  first 
place  from  the  occupiers  of  the  land,  but  eventually 
from  the  owners  ot  the  land,  whom  we  wish  to 
bear  the  burden  of  the  tax."  When  the  tenant 
pays  his  rent,  the  landlord  is  bound,  under  a 
penalty,  to  allow  the  amount  of  the  tax,  and  the 
teg^ltiare  will  not  allow  the  tenant  to  make  aoon- 
tract  to  pay  it.  But  here  there  is  no  contract  that 
the  tenant  shall  pay,  but  only  an  agreement  that 
the  landlord  will  repay  the  amount  at  some  future 
time,  if  the  tenant  will  abstain  from  immediate 
(lednction.  The  distinguished  judges  who  decided 
Denhy  y.  Moore  were  striking  at  a  mind  upon  the 
revenue ;  but  the  revenue  is  not  defiwidMl  by  an 
agreement  of  this  kind.  Before  we  can  deoide 
that  this  agreement  is  illegal,  we  must  see  that  the 
■tatnte  has  expressly  made  it  so ;  but  we  do  not 
ind  that  is  the  case.  Nor  can  it  be  said  that  these 
were  voluntary  payments  by  the  plaintiff,  for  they 
were  made  nniler  a  specific  contract,  and  this  is 
sot  an  attempt  to  recover  from  the  landlord  for 
■raney  paid  as  was  done  in  the  cases  cited.  On 
ftoth  grounds,  therefore,  defendants  fail,  and  judg- 
ment must  be  therefore  for  the  plaintiff. 

Demurrer  ovemded. 

Solidton  for  plaintiff.  Marsh,  for  Beteohy,  Xiast 
Setford. 

Solicitars  for  defendants,  CoTh/er-Brigtow  and 
Co.,  for  Eett,  Freer  and  Co.,  Brigg. 


Tuesday,  Maroh  25. 

(Before  MxixoB  and  Lush,  JJ.) 

Tatlok  (app.)  V.  QooDwiN  (resp.)  (a) 

Sighuay — Furious  drining — Bicycle — 5  ^  6  WiU. 

4,  c.  50,  g.  78. 
A  Kcyele  is  witMa  the  meaning  of  the  words  "  any 
sort  of  carriage  "  in  the  1%th  section  o/  5  ^  6  WiU. 
4,  e.  50. 
The  appellant  was  convicted  of  driving  a  hieyde 
furiously  on  a  certain  highway  so  as  to  endanger 
the  lives  and  limbs  of  passengers  thereon. 

(•)  Beported  ij  A.B..  Poian,  Eaq.,  BiuTiater«t-Linr.         I 


Held  {upon  appeal)  that  the  eonvieUon  was  rigll,  u 
the  words  "  any  sort  of  carriage "  ware  %ti3e 
enough  to  include  a  bicycle,  although  that  maehint 
had  not  been  invented  ai  the  time  the  Act  woi 
passed. 

This  was  a  case  stated  by  justices  nnder  20  &Sl 

Vict.  c.  43. 

Case. 

At  a  petty  sessions  held  at  Hig^bgate  on  the 
31et  day  of  July  1878,  Charles  Ernest  Taylor,  here- 
inafter called  the  appellant,  was  duly  oonvicted  for 
that  he  did  on  the  8th  day  of  July  unlawfully  and 
furiously  drive  a  carriage  called  a  bicycle  in  t 
highway  at  Mnswell  Hill  so  as  to  eD(iangerthe 
lives  and  limbs  of  passengers  thereon,  against  ths 
form  of  the  statute  in  that  case  nude  and  provided, 
and  he  was  adjudged  to  forfeit  iii»  sum  of  forty 
shillings,  and  seven  shillings  costs,  for  the  said 
offenoe. 

The  oooviotion  took  place  nnder  the  provisioiH 
of  the  78th  sect,  of  5  <Sk  6  WilL  4,  o.  50,  whidi, 
among  other  things,  enacts  that  "if  any  person 
riding  any  horse  or  beant,  en:  driving  any  sort  tl 
carriage,  shall  ride  or  drive  tiie  same  furiously,  to 
as  to  endanger  the  life  or  limb  of  any  passenger, 
he  shall  for  every  snoh  ofEenoe  forfeit  any  sum  not 
ezoeeding  five  pounds." 

In  his  defence,  it  was  urged  on  behalf  of  (he 
appellant  that  a  bioyete  was  not  a  "cairiage'' 
within  the  meaning  of  the  Aot  5  &  6  Will.  4,  o.  50, 
which  was  passed  before  the  introdnotioa  of 
bicycles.  That  this  Act  only  applies  to  carriages 
of  any  kind  drawn  by  horses  or  other  animals,  bat 
not  to  snoh  as  are  automatic,  and  that  other  Acts 
of  Parliament  referring  to  carriages  shew  that  this 
kind  of  carriages  was  not  contemplated. 

The  jastices  considered  that  the  appellant  w*s 
driving  by  propelling  a  bii^ole  on  a  highway  at  • 
furious  rate,  bo  as  to  endanger  the  lives  and  limbs 
of  psssengers  thereon. 

The  qnestion  for  the  deoision  of  the  ooart  is 
whether  a  bicycle  on  which  a  person  is  seated, 
and  which  is  driven  by  his  propulsion  is  a  carriage 
within  the  meaning  of  the  78th  section  of  5  i  < 
Will.  4,  c.  50,  although  it  is  not  drawn  by  any 
animal,  and  had  not  been  introduced  (in  its  pre- 
sent form,  although  of  a  similar  description  witli 
the  ancient  "hobby  horse")  at  the  time  when 
5  &  6  Will.  4,  0.  50,  was  passed  in  1836. 

If  the  court  shall  be  of  opinion  that  a  bicycle  is 
a  "carriage,"  and  that  the  propulsion  of  it  by 
means  of  the  person  seated  on  and  carried  by  it  is 
a  "  driving  of  a  carriage  "  within  the  meaning  of 
the  said  78th  section  of  the  above-quoted  Act,  the 
conviction  is  to  be  enforced;  if  the  court  shall 
otherwise  decide,  the  complaint  is  to  be  dismissed. 

John  Biose  {Poyser  with  him)  for  the  appellant. 
The  question  for  the  opinion  of  the  court  is 
whether  the  words  "  drive  any  oarri<^  "  are  wide 
enough  to  include  a  bioyole.  It  is  dear  that 
machines  of  this  kind  were  not  known  at  the 
time  5  &  6  Will.  4,  o.  50,  was  passed.  If  a  bicycle 
comes  within  the  terms  of  the  Act,  everythius 
that  goes  on  wheels  might  be  inolnded,  e.^.,  a 
wheelbarrow,  roller  skates,  a  perambulator,  or 
even  a  wheel  trundled  along  the  street  by  a  coach- 
builder.  Moreover,  appellant  was  riding  the 
bicycle,  and  not  driving  it,  and  a  rider  is  not 
liable  to  summary  conviction  : 

Res.  V.  Bacon,  11  Cox  Cr.  Cm.  S40.  ^ 
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ToMLiNSOJr  V.  Bollock. 


LQ.B.  Dcv. 


Pater$on  {amicus  eurice)  referred  to 
Willianu  t.  Evcmi,  L.  Bep.  1  Ex.  Dir.  277 ;  35 
L.  T.  Bqp.  864. 
The  distiDCtion  between  bicycles  and  ordinary  oar> 
rages  is  recognised  by  tbeLegialatare  in  41  &  12 
Yict.  0.  77,  8.  26,  where  there  is  a  special  autho- 
rity giren  for  "  regulating  the  use  o{  bicycles." 

Chrti,  Q.C.  {0.  Botoen  with  him)  fo/  the  re- 
spondent.— The  word  oarriage  is  not  restricted  to 
a  thing  on  wheels — anything  that  bears  or  carries 
a  load  is  a  carriage.  In  "  Hamlet "  the  word  is 
api^ied  to  a  small  strap.  Then,  again,  the  word 
to  drive  is  an  old  English  word,  which  signifies  to 
make  it  move;  it  ia  not  necessarily  applied  to 
animala.  Thus  an  engine-driver  causes  the  train 
to  move,  and  we  have  the  expression  to  drive  a 
naiL  To  drive  a  carriage,  therefore,  means  in  its 
widest  sense  to  propel  or  cause  to  move  something 
on  which  a  thing  or  person  is  carried,  irrespective 
of  the  motive  power.  That  is  applicable  to  bi- 
cycles, which  are  clearly,  therefore,  within  the 
terms  of  the  78th  section  of  this  Act. 

3f BUAB,  J. — ^The  qnestion  we  have  to  determine 
appears  to  me  to  be  an  exceedingly  simple  one, 
■ad  one  which  scarcely  requires  to  be  decided  by 
lawyers.  We  have  to  interpret  the  meaning  of 
the  section  of  the  Act  of  Parliament,  and  it  seems 
to  me  that  the  magistrates  were  right  in  the  con- 
atmotion  they  put  upon  it.  After  going  throngh 
a  nnmber  of  prorisions,  the  78th  section  says: 
"  If  any  person  riding  any  horse  or  beast,  or  driving 
any  sort  of  oarriage,  shall  ride  or  drive  the  same 
fnrioaBly  so  ae  to  endanger  life  or  limb,"  then  he 
is  to  be  liable  to  a  penalty,  Now  the  words  "any 
aort  of  carriage  "  is  the  largest  description  of  the 
word  oarriage  that  can  be  given,  and  I  confess  that 
I  myself  think  that  although  the  bicycle  was  pro- 
htbly  nnknown  at  the  time  of  the  passing  of  the 
Aot,  yet  clearly  it  was  the  intention  of  the  Legis- 
latnre  to  prohibit  riding  or  driving  of  any 
carriage  of  any  description  whatever  in  such  a 
manner  as  to  endanger  life.  It  does  not  seem 
neeeesaiy  even  that  the  carriage  should  be  on 
wheels,  for  the  words  are  wide  enough  to  embrace 
anything  that  might  be  drawn  along  a  rood  in  the 
Manner  of  a  sledge;  bat  beyond  a  doubt  the 
words  "  any  sort  of  oarriage  "  are  large  enough  to 
'  inclnde  the  machine  which  gives  a  seat  to  a  person 
riding  on  it — which  goes  on  wheels,  and  which  the 
parson  on  it  gnidee  and  propels,  and  therefore 
arivee,  jnsfe  in  the  way  that  an  engine  driver 
guides  and  drives  a  train,  although  the  motive 
power  is  supplied  from  a  different  source.  I  do 
not  think  it  is  necessary  for  us  to  deal  with  the 
nnmerons  oases  that  have  been  suggested  to  us  as 
Olostrations  to  show  that  a  machine  of  this  kind 
is  not  within  the  pnrview  of  the  Aot.  The  word 
drive  has  abandant  applications  to  things  similar 
to  that  with  whi<^  we  are  dealing.  I  therefore  am 
ei  opinion  that  the  magistrates  were  right  in 
holding  that  the  rider  of  this  bicycle  was  liable 
nnder  the  section  —  whether  a  bicycle  may  be 
said  to  be  ridden  or  driven,  the  mischief  is  the 
same.  I  think  that  the  bicycle  was  a  carriage 
driven,  and  driven  at  such  a  pace  as  to  endanger 
life,  by  the  person  seated  upon  it,  and  therefore 
that  it  came  within  the  section  referred  to.  The 
ma^trates  therefore  were  right,  and  the  con- 
viction most  be  affirmed. 

LnsH,  J. — ^I  am  also  of  opinion  that  the  magis- 
trates were  right.     The  misdbief   the  Act  was 


intended  to  prevent  was  forions  riding  or  driving 
npon  highways,  and  it  was  immaterial  whether 
that  which  was  ridden  or  driven  was  an  animal 
or  a  vehicle  if  it  was  propelled  along  the  highway 
at  a  great  pace.  Although  at  the  time  the  Aug 
was  passed  bicycles  were  not  invented,  it  is  quite 
clear  the  Legislature  intended  to  include  every 
kind  of  vehicle  which  could  do  the  mischief  con- 
templated by  the  Aet.  The  words  are,  "  That  if 
any  person  riding  any  horse  or  beast,  or  driving 
an^  sort  of  carriage,  shall  ride  or  drive  the  same 
fnrionsly,  so  as  to  endanger  life  or  limb,  he  shall  be 
liable,"  and  those  words  are  large  enough,  and  in- 
tentionally large  enough,  to  include  every  kind  of 
vehicle  that  ooald  be  propelled  along  a  nigh  way. 
This  particnlu*  bicycle  was  soiug  at  the  rate  of 
ibnrteen  miles  an  hour,  and  well  might  be  dan- 
gerous to  the  public — it  clearly  comes  within  the 
description  of  "  oarriage  " — it  carries  its  rider,  and 
is  propelled  by  the  driver — it  is  utterly  immaterial 
what  may  be  the  motive  power.  It  is  embraced 
in  the  large  words  of  the  Aot  of  Pariianient,  ani 
the  conviction  most  be  a£Brmed. 

Gonvielion  earned. 

Solicitor  for  appelant,  8.  F.  Laatgham. 

Solicitor  for  respondent.  Solicitor  to  the  ZVeo- 
tury. 


Tuetday,  Marth  25. 
(Before  Mbllob  and  Lush,  JJ.) 
ToKLiHsoir  V.  Bullock,  (a) 
Aet  of  Parliament— Oommetuement  ofo]^eraiio»  of 
A^— Interpretation — "  After  (he  paieing  of  thiu 
Act"— Bastardy  Act  (35  ^  36  Vict.  e.  66),  «.  3. 
An  Ad  of  Parliament  tehieh,  eomee  into  operation 
upon  a  given  da^  beeemet  Zaw  ae  toon  at  the  day 
eommencet,  and  any  event  lehieh  oeewre  during 
that  day  ia,  in  contemplation  of  law,  an  eoenl 
which  tcJcea  place  after  the  pairing  of  the  Aet. 
This  was  a  case  stated  by  justices  under  20  &  21 
Yiot.  a43w 

The  facts  are  fully  set  oat  in  the  judgment 
below. 

Lodeicood  for  the  appellant. — The  statute  35  & 
36  Vict.  c.  65,  most  be  taken  to  have  come  into 
force  at  the  earliest  moment  of  the  10th  Aug. 
1872,  as  that  was  the  day  upon  which  it  received 
the  Boyal  assent.  This  child,  whinh  was  bora 
on  the  10th  Aug.,  was  therefore  bom  after  the 
passing  of  the  Act.  K  that  is  not  so,  it  will 
become  necessary  to  ascertain  the  exact  moment 
at  which  the  Boyal  assent  was  actually  given, 
so  as  to  distinguish  whi<di  of  the  two  events 
happened  first : 

Campbell  y.  Btromgewaya,  L.  Bep.  3  0.  P.  Div.  105; 
871.  T.  Bep.  672. 
In  Oomhe  v.  Pitt  (3  Burr.  1434)  Lord  Mansfield 
says,  "  Though  the  law  does  not  in  general  allow 
of  the  fraction  of  a  day,  yet  it  admits  it  in  cases 
where  it  is  necessary  to  distinguish."  See  also  ok 
this  point 

Chick  y.  Smith,  8  Dowl.  337; 

Haxwell  on  Statntei,  p.  311. 

A.  Orompton,  for  the  respondent,  contended  that 
the  law  would  not  take  cognisance  of  the  frag- 
ments of  a  day,  aud  that  the  Act,  therefore,  only 
came  into  operation  on  the  day  following  that  on 
which  the  Royal  assent  was  given.     He  referred 

(a; Beportedby  A.  H.  Fotski,  Esq.,  Barriiter-at-Iiaw. 
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TOUUNSOS  V.   BUIXOCK. 


tQ.B.  Bit. 


to  33  Geo.  3,  c.  13,  as  to  tbe  date  on  which  an 
Act  of  Parliament  received  the  Boyal  assent. 

Cur,  adv.  vuU. 

March  27. — The  written  judgment  of  the  court 
was  delivered  by 

Lush,  J. — This  is  an  api)eal  from  tbe  dedsion  of 
justices  dismissing  an  application  for  an  order 
under  the  Bastaray  Act.    The  application  was 
made  on  the  5th  Sept.  1872,  but  by  reason  of  the 
absence    of    the   respondent    from  Eaeland  the 
summons  was  not  taken  out  till  tbe  26th  July,  1878. 
It  appeared  on  the  bearing  that  tbe  child  was  bom 
on  the  10th  Aug.  1872,  bemgthe  day  on  which  the 
35  &  36  Vict.  c.  65  received  tbe  Boyal  assent. 
That  Act,  which  came  into  operation  immediately 
on  its  passing,  repealed  the  7  &  8  Yict.  c.  101,  and 
enacted  other  provisions  in  lien  thereof.  The  third 
section  enacts  that  "  any  single  woman  who  may 
be  delivered  of  a  bastard  child  after  the  pasting  of 
thit  Act,  may  either  before  tbe  birth,  or  at  anv 
time  within  twelve  months  from  the  birth  of  sncn 
child,  or  at  anv  time  thereafter,  upon  proof  that 
tbe  man  allegea  to  be  the  father  of  such  child  has 
within  the  twelve  months  next  after  the  birth  of 
such  child  paid  money  for  its  maintenance,  or  at 
any  time  within  the  twelve  months  next  after  the 
return  to  England  of  the  man  alleged  to  be  the 
father  of  such  child,  upon  proof  that  he  ceased  to 
reside  in  England  withm  tbe  twelve  months  next 
after  the  birth  of  such  obild,  make  application, 
&o."     The  repealing    clause   excepted  anything 
therefore  duly  done  under  the  repealed  Act,  and 
kept  tbe  latter  Act  alive  for  the  purpose  of  sup- 
porting   and    continuing  any  proceeding    taken 
befbre  the  passing  of  the  Act  in  question  ;  but  it 
made  no  provision  as  to  children  bom  before  its 
passing,  and  in  respect  of  which  no  proceeding  had 
been  taken,  consequently  the  mother  of  a  child  born 
on  the  9th  Aug.  lB72  had  no  remedy  under  the  Act 
then  in  foroe  (the  7  &  8  Yict.  c.  101),  because  that 
Act  was  repealed  on  the  following  day ;  and  no 
lemedy  under  the  repealing  Act,  because  that 
applied  only  to  children  born  after  its  passing. 
To  supply  this  defect  another  Act  was  passed  at 
the  commencement  of  the  following  session,  ihe 
Act  36  Yict.  c.  9.     The  3rd  section  of  that  Act 
enacts  that  any  woman  delivered  of  a  bastard  child 
on  or  before  the  10th  day  of  August  1872  (the 
day  on  which  the  repealing  Act  was  passed),  who 
but  for  the  repeal    by  the  last-mentioned  Act 
would  have  been  entitled  to  apply  for  a  summons 
against  the  putative  father  of  such  child,  shall  be 
entitled  to  apply  for  such  summons  as  follows : 
"  In  any  case  in  which  she  would  have  been  'entitled 
to  apply  at  any  time  under  twelve  months  from 
the  birth  of  the  child,  she  shall  bo  entitled  to 
apply  at  any  time  within  six  months  next  after 
the  passing  of  this  Act."     If 'the  7  &  8  Yict. 
c.  101,  had  not  been  repealed,  tbe  applicant  would 
have  been  entitled  to  apply  for  a  summons  within 
twelve  months  from  the  birth  of  tbe  child.      She 
might,    therefore,    have    availed    herself   of    the 
amending   Act  by  applying  within  six  months 
after  its  passing,  but  she  did  not  do  so;  and 
although  that  Act  in  tbe  8th  section  rendered 
valid  all  orders  made  in  respect  of  childiren  bora 
before  tbe  10th  Aug.   1872,  it  sa>s  nothing  of 
pending  applications,  nor  does  it  say  anything  in 
respect  of  children  born,  not  before,  bat  on  tbe 
day  on  which  the  Act  of  1872  passed.    It  seems 
to  have  been  assumed  on  all  hands  that  a  child 


bom  on  the  10th  Aug.  was. not  within  the  Act  of 
1872,  and    the   jastices,  upon  this  assumption, 
considered  that,  as  the  apphoant  had  not  brought 
herself  within  tbe  remedial  Act  of  1873,  she  had 
no  loeus  standi.     If  this  assumption  were  well 
founded,  we  should  be  of  opinion  tnat  the  decision 
was  right.    But  we  think  that  is  an  erroneous  as- 
sumption. At  common  law  all  statutes  passed  in  a 
session  of  Parliament  had  relation  back  to  the  first 
day  of  the  session,  unless  some  other  day  was  ap- 
pointed for  the  Act  coming  into  operation.    This 
relation  was  productive  of  the  most  serions  coosa- 
qnences,  many  instttnoes  of  which  are  found  in  the 
books.    And  in   the  33rd  year  of  (he  reign  of 
Geo.  ni.  an  Act  was  passed  which  requtivd  the 
olerk  of  the  Parliament  to  indorse  on  every  Act 
the  day,  month,  and  year  when  the  same  received 
the  Royal  assent,  and  enacted  that  such  indorse- 
ment should  be  taken  as  part  of  tbe  Act,  and 
should  be  the  date  of  its  commencement  where  no 
other  oommenoement  was  provided.      The  only 
point  of  time  which  this  Act  makes  material  is  tbe 
day  on  which  tbe  Boyal  assent  was  given.   It  thna 
recognises  the  well  known  maxim  that  tbe  law 
takes  no  notice  of  fractions  of  a  day,  and  except  in 
oases  where  there  are  conflicting  rights  between 
subjectand  subject,  for  tbe  determination  of  which 
it  is  necessary  to  ascertain  the  actual  priority, 
sudi  is  the  universal  rule.    An  act  whicn  comes 
into  operation  on  a  given  day  becomes  law  as  soon 
as  the  day  commences.    By  tbe  operation  of  the 
repealing  clause  of  the  Act  of  1872,  the  Act  of 
7  &  8  Yict.  c.  101  was  repealed,  and  the  new  Act 
came  into  effect  at  the  first  moment  of  the  10th  of 
August,  1872.  Every  event  which  occurred  daring 
that  day  was,  in  contemplation  of  law,  an  event 
which  took  place  ^ter  the  passing  of  the  Act 
The  same  maxim  it  is  true  applies  to  the  birth  of 
a  child.    In  computing  the  age  of  a  person,  the 
day,  and  not  the  hour,  of  his  birth  is  regarded, 
when  no  conflicting  right  is  in  question.    A  per- 
on   bom  on  the   3rd   Sept.   was  held   to  be  of 
age  twenty-one  years  afterwards,  without  regard 
to  the  fractions  of  the  days  (1  Lord  Baym.  4S0). 
But,  on  the  other  hand,  a  fiction  of  law  is  not 
allowed  to  prevail  against  the  plain  intent  of  an 
Act.    Kow  it  is  clear  that  the  Act  of  1872  was  not 
intended  to  deprive  the  mother  of  a  child  bom  o» 
the  day  on  which  it  passed  of  a  remedy  against 
the  putative   father.      It  intended  to  sabstitate 
another  remedy  for  that  which  it  took  away,  and 
if  that  intent  can  be  eSieotuated  without  violence 
to  its  language,  our  duty  is  so  to  construe  tbe  Act 
as  to  carry  out  that  intent.    We  do  no  violence  to 
its  language  by  holding  that  a  child  bom  at  any 
time  during  the  10th  of  August  was  born  "after 
the  passing  of  the  Act,"  which,  in  contemplation 
of  law,  took  place  as  soon    as  the  clock  began  to 
strike  twelve  in  tbe  night  of  the  9th  of  August. 
We  are  therefore  of  opinion  that  tbe  decision  of 
the  jastices  was  erroneous,  and  we  remit  the  cajse 
to  them  to  be  determined  upon  the  merits. 

Decision  of  jusUeet  reverted. 
Solicitor  for  appellant,  G.  B.  Wheder. 
Solicitor  for  respondent.  Backhouse. 
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EXCHEQUER  DIVISION. 

Wednetday,  March  5. 

(Before  Eeixt,  O.B.  and  Fouack,  B.) 

Jokes  (app.)  v.  The  CwiocoaTHiN  Siate  Gokfant, 
Limited  (respa.).  (a) 

Peoperty  iam—Quarriet  and  mines — Bules   under 
tchedvie  (A.).  No.  3,  0/  5  #•  6  Ftrf.  c.  35. 

Wkere  a  tlaie  quarry,  originally  worked  in  the  open, 
had  for  tome  years  been  worked  by  meant  of 
levdi  driven  ttraight  into  {he  Tnountain  to  a 
ditlanee  of  from  250  to  300  yards,  and  the  whole 
proeeit  of  quarrying  was  carried  on  under- 
around,  the  eommitsioners  held  that  the  eoneem 
wai  a  mine,  and  came  within  the  2nd  rule  of 
tekedule  (A.),  No.  3. 

Held,  on  cote  ttated  for  the  opinion  of  the  court, 
{reversing  ^  deeition  of  the  commdisionert),  that 
tie  concern  too*  a  quarry,  and  therefore  within 
tt«  Irt  nde  of  tehedule  {A.),  No.  3. 

Case  stated  for  the  opinion  of  the  ooart  onder  part 
3  of  the  37  &  38  Vict,  c  16. 

At  a  meeting  of  tbe  commiBsioners  of  income 
tax  ibr  the  division  of  Ardadwy  Uwcb,  in  tbe 
coanty  of  Merioneth,  held  at  Penrbydendiaeth,  on 
the  28th  March  1878, 

Ur.  Albert  Bromwich,  as  cashier  to,  and  on 
leliaU  of  the  Cwmmorthia  Slate  Company 
(Limited),  appealed  against  a  charge  of  6373^, 
made  npon  the  company  in  the  assessment  under 
schedale  (D.)  for  the  parish  of  Ffestinioe  for  the 
jesr  1877-8  in  respect  of  profits  as  a  slate  com- 
mnj  nnder  rule  1  of  No.  3  of  schedule  (A.)  5  &  6 
Viot.c.35. 

The  appellant  contended  that  the  concern  was 
a  mine,  and  claimed  to  be  assessed  on  the  average 
pro&ts  of  the  five  preceding  years  nnder  rale  2  of 
No.  3  of  Bchedole  (A.)  5  &  6  Vict.  c.  3o,  as  coming 
within  the  terms  "  and  other  mines." 

It  appeared  that  originally  the  qnarry  was 
worked  in  the  open,  bat  for  some  years  the  slates 
had  been  got  by  means  of  levels  driven  straight 
into  the  mountain  to  a  distance  of  from  250  to 
%0  yards ;  those  levels  are  about  5Ft.  wide  and 
7ft.  hieh  ;  the  whole  process  was  carried  on  under- 


Mr.  Jones,  the  surveyor  of  taxes,  on  tbe  part  of 
the  Gkjvemment,  held  the  concern  to  bo  a  quarry, 
and  that  the  wording  of  rule  1  of  No.  3  of 
schedule  (A.)  5  A  6  Vict.  c.  36,  as  follows  "  Of 
quarries  of  stone,  slate,  limestone,  or  chalk,  on  the 
amonnt  of  profits  in  the  preceding  year,"  was  de- 
(lisive  of  the  qaestion,  and  that  it  was  impossible 
^  regard  a  slate  quarry  as  a  mine  for  income  tax 
purposes. 

The  commissioners  were  of  opinion  that  the 
•-nncem  was  a  mine,  and  gave  ibeir  decision 
iuvRrdingly;  whereupon  the  surveyor  of  taxes, 
(x-ing  dissatisfied,  requested  a  case  for  the  opinion 
of  the  court,  whidi  they  stated  accordingly. 

The  following  are  the  rules  and  schedule  of  the 
Act  5  4  6  Vict,  c  35,  referred  to  in  the  case. 

Schedule  (A.)  is  as  follows : 

For  all  lands,  tenements,  and  hereditaments,  or 
"rHagea  in  Oreat  Britain,  there  shall  be  chargred  yearly, 
n  respect  of  the  property  thereof,  for  every  twenty 
shJlingg  of  the  annoal  Tame  thereof,  the  sum  of  seven- 
Penoe. 

*o.  3.  Svles  for  etHmating  the  lands,  tenemenU, 
fwtdttomCTtta,  or  heritages  hereinafter  mentioned,  which 

(■)  Baportod  by  W.  Wills,  Esq.,  Burister4t-Law. 


are  not  to  be  charged  accordiug  to  the  preceding  general 
rule. 

The  annual  value  of  all  the  properties  hereinafter 
described  shall  be  onderstood  to  be  the  f nil  amonst  for 
one  year,  or  the  average  amount  for  one  year,  of  the 
profits  received  therefrom  within  the  respeotire  times 
herein  limited. 

First.  Of  quarries  of  stone,  slate,  limestone,  or  chalk 
on  the  amonnt  of  profits  in  tiie  preoeding  year : 

Secondly.  Of  mines  of  ooal,  tm,  lead,  copper,  mmidic, 
iron,  and  other  mines,  on  an  average  of  the  fire  pre- 
ceding years,  subject  to  the  provisions  concerning  mines 
contained  in  this  Act. 

Dic^y  for  the  appellant. — ^The  whole  qaestion 
arises  nnder  these  two  mles  of  schedule  (A..),  and 
resolves  itself  into  this,  whether  a  stone  quany 
ceases  to  be  one  on  being  worked  undergronnd, 
and  becomes  a  mine.  The  place  from  whioh  stone 
is  got  is  prima  facie  a  quarry.  A  qnarry  is  de> 
scribed  in  Johnson's  Dictionary  as  a  "stone 
mine,"  and  the  burden  is  on  tbe  respondents  of 
showing  that  it  is  a  mine.  Fnrther,  the  distinc- 
tion which  has  been  drawn  in  the  two  rules  is 
one  determined  by  the  nature  of  the  produce; 
and  to  say  that  the  words  "  and  other  mmes  "  in 
the  second  rule  comprehend  quarries,  makes  it 
overlap  the  first  rule,  and  violates  the  reasonable 
constmction. 

A.  L.  Smith  for  the  respondents. — ^The  qaestion 
whether  this  is  a  mine  is  a  qaestion  of  &ot,  and 
has  already  been  determined;  it  is  not  now  oper. 
[lEJBLLr,  C.B. — You  must  take  it  that  the  qaestion 
IS  whether  it  is  a  mine  witbis  tbe  meaning  of  tbe 
Act.  Pollock,  B. — Assume  in  your  favonr  that 
these  workings  are  such  that  if  they  were  work* 
ings  of  coal  they  would  be  called  a  mine,  is  it 
then  a  mine  ana  not  a  quarry  when  the  produce 
that  is  got  from  it  is  slate  P]  That  question  is 
decided  by  authority.  Whether  a  working  is  a 
mine  depends  on  the  mode  of  working,  and  not  on 
tbe  nature  of  the  produce : 

Duchess  of  Cleveland  v.  Merrick,  37  L.  J.  Ch.  125. 
The  case  of  Sims  v.  Evant,  in  which  the  now  re> 
spondents  were  defendants,  was  a  proceeding 
under  the  Mecalliferons  Mines  Regulation  Act 
(35  &  36  Vict.  c.  77).  That  Act  does  not  specify 
quarries.  By  sect.  3  it  is  to  "  apply  to  every  mine 
of  whatever  description  other  than  a  mine  to 
which  the  Ooal  Mines  Regulation  Act  1872  ap- 
plies." The  proceeding  was  for  non-oompliance 
with  the  provisions  of  the  11th  section,  and  the 
question  was  whether  the  Act  applied  to  a  slate 
quarry  where  the  slates  were  got  oy  underground 
working.  By  sect.  41  the  term  "  mine"  includes 
"every  shaft  in  the  course  of  being  sunk,  and 
every  level  and  inclined  plane  in  the  course  of 
beiag  driven  for  commencing  or  opening  any 
mine,  or  for  searching  for  or  proving  minerals, 
and  all  the  shafts,  levels,  planes,  work,  machinery, 
tramways,  and  sidings,  tx)th  below  ground  and 
above  gronnd,  in  and  adjacent  to  a  mine,  and  any 
snch  shaft,  level,  and  inclined  plane,  and  belonging 
to  the  mine."  It  was  held  that  slate  was  a 
mineral,  and  that  this  was  a  "  mine,"  to  which  the 
Metalliferons  Mines  Begnlation  Act  applied. 

KsLLT,  C.B. — If  we  construe  the  words  of  these 
two  rules  in  a  popular  sense,  and  put  on  them 
the  interpretation  which  in  common  parlance  is 
given  them,  we  must  hesitate  in  adopting  the 
view  of  the  respondents ;  for  no  one  ever  hears 
the  expression  "  slate  mines,"  and  withont  veiy 
special  circumstances  we  cannot  hold  that  the 
word    "  mines "  can    be    extended    to    comprise 
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qnarries.  Farther,  trhen  we  look  afe  the -precise 
terma  of  these  rules,  we  find  two  distinct  desorip- 
tions  of  property  given ;  and  if  the  Legislstnre, 
Of  the  fhtmers  of  the  Act,  had  considered  slate 
qnarriea  to  bo  properly  described  as  mines,  and 
intended  to  inclade  them  in  the  second  class, 
they  would  surely  have  done  so.  If  we  look  at 
the  popnlar  signification  of  the  word  mines  w« 
mnafe  conclude  that  it  does  not  inclnde  slate 
qnarries,  and  when  we  consider  the  Act  of  Parlia- 
ment we  mast  say  that  its  provisions  are  to  bear 
a  natural  and  popolar  oonstraotion  ;  and  we  mast 
hold  that  qnarries  of  slate,  limestone,  &o.,  are  to 
be  taxed  in  accordance  with  the  first  rule,  mines 
of  coal,  tin,  Ac,  according  to  the  second.  The 
present  case  Mis  entirely  within  the  former  rule. 

Pollock,  B.— We  have  to  look  at  the  terms  of 
the  Act  of  Parliament,  and  considering  the  whole 
sco{>e  of  the  Act,  discover  the  intention  of  the 
Legislature ;  always  giving  such  meaning  as  woald 
best  effect  the  object  to  be  carried  out  by  the  Act. 
Kow  the  cases  which  have  been  cited  give  as  little 
assistance.  In  the  case  of  The  DmH^s  of  Oleve- 
land  V.  Merrick  there  was  no  antithesis  between 
mines  and  qaarnes,  and,  had  not  the  testator's  ; 
shares  in  the  slate  qnarries  passed  under  the 
word  mines,  the  codicil  would  have  failed  of  its 
effect  with  regard  to  that  property.  Again,  the 
Hetalliferons  Mines  Begnlation  Act,  considered 
in  the  case  of  Sims  v.  Mvcms,  was  a  statute  in- 
tended to  shield  persons  from  the  dangers  incident 
to  improper  sinking  of  shafts  and  carrying  of 
adits  and  levels.  Begnlation  of  the  mode  of 
working  therefore,  and  not  the  character  of  the 
materiaiB  produced,  was  contemplated  by  the 
Btatnte.  See  also  the  interpretation  of  the  word 
"mines  "  in  the  4l8t  section.  ITow  in  the  Act 
before  us  there  is  a  strong  antithesis  between 
"qnarries  "in  the  first  rule  and  "mines  "in  the 
second,  and  the  distinction  is  marked  by  the 
different  products  which  are  got  from  the  qnarries 
and  from  the  minee.  And  there  is  a  farther  dis- 
tinction besides  that  drawn  in  the  Act,  namely, 
that  the  workings  of  qnarries  are  not  commenced 
by  shafts,  as  mines  are',  and  that  when  they  8nl>- 
sequently  are  worked  underground  it  is  not  by 
shafts,  but  hj  adits,  a  process  after  all  more  like  a 
deep  quarrying  than  mining. 

Judgment  for  the  appellant,  with  cotls. 

Solicitors  for  the  appellant.  The  Solieitortfor  the 
Inland  Revenue. 

Solicitors  for  the  respondents,  Gregory,  Row 
eliffe,  Boweliffe,  and  Baiole. 

PBOBATB,   DIVOBCE,  AND    ADMIBALTT 
DIVISION. 
ADMIBALTY  BUSINESS. 
Aprii  4  and  5. 
(Before  Sir  R.  Phillimohe.) 
Mud  Hofpeb,  No.  4.  (a) 
Salvage — Damage  to  salvor — Demurrage. 
Where  a  vessel  in  rendering  salvage  service  sustains 
damage  viitliout  negligence  on  her  part,  she  is  en- 
titled to  be  repaid  for  such  damage,  and  demur- 
rage during  repairs  by  the  oumers  of  the  vessel 
salved. 
These    were    consolidated    actions    of    salvage 
brought  by  the  owners  of  steam  tug  Lord  Lyon 

(n)  Beported  ty  J.  P.   Aspisiu  and  P.  W.  E^iess,  E»<ir»., 
BtrriateT»«t.l4»r. 


and  the  steam  tug  Toiler,  to  recover  salvage  rewwl 
for  services  rendered  to  ifud  Hopper  No.  4,  a  Bteam 
barge,  the  property  of  the  Mersey  Bocks  and  Hir- 
boar  Board.  The  Hopper  was  coming  out  of  the 
Sandon  Dock  Basin  into  the  Mersey, when  she  cuie 
into  collision  with  a  large  steamship,  the  Ifeera, 
which  cat  the  Hopper  nearly  in  two,  and  the  two 
vessels  remained  fast  together.  The  two  tags 
towed  the  Hopper  clear,  and  she,  being  kept  afloit 
by  her  water-tight  compartments,  was,  by  the 
tug^,  put  ashore  at  Seacombe,  on  the  Mersey,  and 
afterwards  taken  into  the  docks  and  repaired.  In 
rendering  the  service  the  Lord  Lyon,  without  ttiy 
negligence  on  her  part,  sustained  damage  ;  in  her 
statement  of  claim  she  claimed  782.  for  the  damige 
and  four  days  demurrage  at  the  rate  of  252.  a  day. 
At  the  hearing  the  plaintiffs  tendered  evidence  to 
shew  the  amount  ot  the  damage  and  the  rata  of 
demurrage ;  the  evidence  as  to  the  latter  being  a 
letter  from  the  defendants'  solicitor  admitting  that 
602.  would  be  a  fair  amount  of  demurrage ;  this 
latter  sum  the  plaintiffs  were  willing  to  accept. 

There  also  was,  in  another  action  heard  at  the 
same  time,  a  claim  by  the  same  tngs  against  the 
Neera  for  salvage  reward. 

BiUt,  Q.C.  (Oully,  Q.C.  and  J.  P.  AspimaawA 
him)  objected  to  the  admission  of  the  evideace  m 
to  the  demurrage  on  the  ground  th*t  sneh  evidaaoe 
was  never  allowed  by  the  court  which  gave  its 
award  in  a  lump  sum  to  cover  all  such  daisu. 
The  service  was  rendered  irithoat  much  risk  or 
danger. 

PhUUmore  {Oaldney  with  him),  for  the  Lmi 
Lyon,  contended  that  demarrai^e  was  part  of  the 
damages  sustained  in  rendering  the  service,  aai 
was  always  allowed  in  such  cases. 

Milward,  Q.C.  and  Clarhson  for  the  Toiler. 

Myburgk  and  Stewart  for  the  Nemv. 

Sir  R.  PHiLLi)f(AB. — There  is  no  doabt  a  salvigs 
service  was  rendered  to  both  veasels.  The  ooe- 
tention  that  the  demurrage  is  not  to  be  alknredta 
the  Lord  Lyon,  I  cannot  accede  to,  and  I  Mf 
say  at  oaoe  that  the  snm — which  is  not  to  be  i» 
eluded  in  the  amount  given  as  reward  for  aalvan 
but  ia  to  be  oonsidered  as  paid  for  repairs  and  de- 
murrage— amounts  to  1^.  (781.  for  damage  smi 
602.  for  demurrage).  The  vessels  whilst  fcit 
together  were  in  a  position  of  danger  to  them- 
selves and  to  the  naviosiaon  of  ti>e  rirer,  hat 
there  was  no  danger  to  the  salvors.  I  award  5M. 
beyond  the  7381.  above-meationed,  3722.  t*  le 
paid  by  the  ^eero,  1882.  to  be  paid  by  the  Hopftr. 

Solicitor  for  the  owners  of  the  Lord  Lyon,  J.  W. 
Carr. 

Solicitors  for  the  owners  of  the  rov2er,  Sv* 
and  Fletcher. 

Solicitor  for  the  owners  of  the  Mersey  Docks 
and  Harbour  Board,  A.  T.  Bguarey. 

Solicitors  for  the  owner  of  the  Neera,  FiM 
and  Weightman,  _____ 

Tuesday,  April  8. 
(Before  Sir  B.  PHiLLDfOXK.) 
Thi  Eidbb.  (a) 
Go-aum»Tthip   aeeomUs — Settlement  of—Not'fif 
date  of  writ — Agent — Bight  of  action — AdmirM) 
Court  Act  3  061,  s.  8. 
In  an  action  brottght  by  one  eo-oumer  of  a  Mf 

(a)  Baportod  b7  J.  P.  Aspisill  and  F.  W.  Baixh, 
Bamatan-a^lAw. 


Digitized  by  VjVJVJV 


IC 


Kr  SI.  1879.] 


THE  LAW  TIMES. 


[7oI.ZL.,M.  s.— 468 


Am.] 


The  Eider. 


[Ask. 


againtl  the  other  eo-owners  under  the  Admiralty 
Court  Aet  1861,  aeel.8,for  a  letOement  ofaeeovints 
between  the  co-own*rs,  the  plaintiff  is  entitled  to 
a  letUement  of  euch  aeeownie  only  at  are  or  ought 
to  be  rendered  to  the  eo-moneri  prior  to  the  date 
ef  Ste  writ  in  the  action,  and  cannot  recover  any 
imn  due  t^on  aeeountt,  whidt  in  the  due  eourte 
tfthe  ship's  business  covld  not  he  rendered  to  the 
te-otmers  wnttl  after  such  date. 

Where  a  ship's  accounts  are  rendered  hd^-yearly, 
a  eo-ovmer  is  not  entitled  to  recover  upon  aeeounts 
nmiersii  for  and  at  the  end  of  Hie  hd{f-year  in 
iskich  the  writ  is  issued. 

When  a  eo-oumer  acts  as  ship's  agent  {not  mamaging 
eiwner)for  a  eoasting  steainer  at  one  of  her  ports 
tf  eaU,  he  eaumot  in  a  eo-owrterthip  action  for 
As  settlement  of  ship's  aecoumts  recover  amuymits 
diw  to  him  as  agent. 

Tm»  was  an  action  brcmght  in  rem,  under  the 
Adviralty  Gonrt  Act  1861,  8.  8,  hj  William 
Holden,  owner  of  sixteen  64th  shares  in  the  steam- 
Mp  Bider  against  that  vessel  and  her  other 
ewsers  to  obtain,  as  appeared  by  the  indorsement 
oi  the  writ  (dated  S4tfti  Jan.  1878) :— 1.  An  in- 
gtaj  into  the  oondnot  of  the  managing  owner, 
Smy  Ward  ;  2.  An  aocoont  of  the  earnings  of 
the  ship  from  the  month  of  May  1876  to  the  date 
ef  writ,  with  a  decree  for  payment  of  the  amonnt 
tkat  shonld  appear  due  to  him;  3.  A  sale,  if 
f,  of  the  shares  of  oertaon  of  the  defen- 


In  his  statement  of  claim  (delivered  April  2, 
1878)  the  plaintiff  alleged  that  he  had  biacome 
nmer  of  the  said  shares  in  the  ship  with  the 
knowledge  and  consent  of  the  defendant  Ward 
'■pen  the  terms  that  he  (the  plaintiff)  was 
to  act  as  agent  for  the  ship  at  HnU,  between 
wkioh  plaoe  and  Ipnwioh  she  was  engaged  in 
tiading;  and  that  he  was  to  be  paid  tor  his 
agency  at  the  rate  of  5  per  cent,  on  the  gross 
fraght  inward  and  ontward  manifests  and  of 
the  said  vesaal,  that  the  plaintiff  acted  as  snch 
•gent  from  Not.  1875  antil  Jan.  1877,  when  he 
ms  wTongfally  and  improperly  dismissed  by  the 
defendant  Henry  Ward,  and  thereby  lost  his  oom- 
miseion;  and  that  the  defendant  Henry  Ward 
managed  the  business  of  the  vessel  at  Ipswich 
-fam  May  1876  until  the  oommenoement  ot  the 
•ctioB,  and  acted  as  managing  owner  thereof, 
and  that  it  was  his  duty  to  render  to  the  plaintiff 
bom  time  to  time  true  and  correct  aoconnta  of  the 
saruigB  and  disburaementa  of  the  vessel,  and  of 
aB  ctuogea  and  matters  relating  to  the  baainess  of 
the  vssmI  at  Ipswioh,  and  to  pay  over  a  proportion 
sf  the  jawfits  which  became  doe  to  the  plaintiff,  bat 
that  tiie  defendant  Ward  did  not  render  time  ac- 
esanto  but  rendered  inoorreot  aooonnts,  and  did 
not  pay  over  to  the  plaintiff  his  share  of  the  profits, 
aad  neelected  to  manage  the  baainess  of  the  vessel 
with  one  ^ill,  and  managed  her  to  his  own  ad- 
lantaee,  and  to  the  plaintiff's  disadvantage,  and 
cansed  her  to  be  employed  in  a  less  profitable  way 
than  she  might  have  been;  and  the  plaintiff 
cluined — first,  an  inquiry  into  the  aooouots  of  the 
esminffB  and  disbursements  of  the  said  vessel 
bom  the  19th  May  to  the  then  present  time,  ahd 
eoDoeming  the  commission  payable  to  the  plaintiff 
as  such  agent  at  Hull  as  aforesaid ;  2nd,  an  in- 
oniry  into  the  conduct  of  the  defendant,  H.  Ward, 
the  managing  owner,  tonohing  the  matters  alleged 
*B  to  -flie  cnt|rioyiiMnt  of  vie  yessel;  third,  a 


decree  for  the  payment  to  the  plaintiff  of  such 
sums  as  might  be  found  due  to  him  on  a  true 
statement  of  accounts  ;  fourthly,  a  decree  for  such 
damages  as  the  court  might  think  fit  to  award  in 
respect  of  the  wrongful  acts  complained. 

Upon  this  statement  of  claim  being  delivered, 
the  defendants  took  out  a  summons,  to  strike  out 
so  much  of  it  as  related  to  the  claim  for  wrongful 
dismissal  of  the  plaintiff  from  bis  agency  as  being 
embarrassing,  and  the  Begistrar  on  the  nearing  of 
the  summons  struck  out  all  such  portions  of  the 
statement  of  claim  as  related  to  such  agency  and 
the  dismissal,  on  the  ground  that  the  court  had  no 
jurisdiction  in  rem  over  a  claim  for  the  wrongful 
dismissal  of  an  agent,  and  hence  the  statement  of 
claim  was  in  this  respect  embarrassing. 

The  statement  of  defence  thereupon  delivered 
alleged  that  the  accounts  of  the  ship  were  made  up 
half  yearly  by  the  defendant  Want,  and  that  he 
had  duly  rendered  them  to  the  plaintiff  and  the 
other  owneife  within  a  reascmable  time,  and  that  if 
there  had  been  any  delay  it  had  been  occasioned 
by  the  plaintiff  not  sending  to  the  defendant  the 
accounts  oi  the  Hull  agency  for  a  long  and  un- 
reasonable  time;  that  nothmg  was  due  to  the 
plaintiff  as  his  share  of  profits  of  the  vessel,  but 
in  the  accounts  the  plaintiff  owed  money  to  de- 
fendant  Ward;  that  the  ship's  business  and 
employment  bad  beeen  properly  managed,  and  by 
way  of  counter-claim  the  defendant  Ward  alleged 
that  the  plaintiff,  as  owner  of  the  said  shares,  was 
indebted  to  the  said  defendant  Ward  on  a  balance 
of  co-ownership  accounts  between  them;  luid 
the  defendant  Ward  claimed  a  reference  to  the 
registrar  and  merohants,  and  judgment  for  the 
amount  found  due  with  oosts.  Upon  this  issoe 
was  joined. 

On  the  26th  Oct.  1878  the  parties  agreed  that 
all  questions  raised  by  the  pleadings  shonld  be 
referred  to  the  registrar,  assisted  by  merchants,  to 
report  thereon,  and  that  as  to  any  question  raised 
by  the  pleadings  which  either  party  was  entitled 
to  have  tried  by  the  court  the  action  should,  after 
the  filing  of  the  said  report,  proceed  in  the  ordi- 
nary manner.  An  order  of  referenoe  was  made  in 
the  terms  of  this  agreement,  and  the  reference  was 
heard  on  Dec.  16  1878,  Jan.  4,  and  11 1879. 

The  defendant.  Ward,  filed  no  accounts  at  the 
referenoe,  alleging  that  he  had  rendered  to  the 
plaintiff  sufficient  accounts.  The  plaintiff  filed 
such  co-ownernhip  accounts  as  had  been  delivered 
to  him  by  Ward,  including  all  the  half  yearly 
accounts  from  May  1876  to  Dec.  1877,  and  the 
aocotint  for  the  half  year  ending  June  30, 1878, 
and  also  filed  the  agency  aoooonts  rendered  to  him 
by  Ward  showing  the  amoants  due  to  him  as  agent 
at  HulL  At  the  referenoe  it  was  contended,  on 
behalf  of  the  plaintiff,  that  he  was  entitled  to  have 
all  ancoants  mvestigated  up  to  the  date  of  the 
hearing  of  the  reference,  and,  hence,  that  he  waa 
entitled  to  go  into  the  accounts  for  the  half  year 
ending  Jane  30th,  1878 ;  for  the  defendants  it  was 
objected  that  no  accounts  could  be  investigated 
t«  the  delivery  of  which  the  plaintiff  was  not 
entitled  prior  to  the  date  of  the  writ,  and  that  the 
plaintiff  could  only  recover  in  this  action  such 
sums  as  appeared  due  upon  accounts  deliverable 
before  action  brought,  i.e.,  before  Jan.  24,  1878. 
The  registrar  upheld  the  defendant's  objection  and 
declin^  to  investigate  the  accounts  tor  the  half 
year  ending  June  30tb,  1878. 

The  plaintiff  also  claimed  at  the  reference  to 
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be  entitled  to  have  his  Hall  agency  acooonts 
settled  by  the  regiBtrar  and  to  recover  in  this 
action  the  amoant  found  dne  to  him  upon  these 
aooonnts;  the  defendants  admitted  the  necessity 
for  the  investigation  of  the  agency  acconnts,  the 
amonnt  due  to  the  plaintiff  upon  them  being  a 
neceesar^  figure  for  the  settlement  of  the  co- 
ownership  acconnts,  bat  the  defendants  dispated 
the  plaintiff's  right  to  recover  in  this  action  as 
agent  or  in  any  other  way  than  as  a  co-owner. 

On  the  22nd  March  1879  the  Registrar  made  his 
report,  and  after  setting  out  the  facts,  said: — 
"The  result  of  this  prolonged  investigation,  which 
I  think  by  a  little  moderation  and  sound  judgment 
on  the  part  of  the  plaintiff  might  easily  have  been 
avoided,  is  as  appears  by  the  schedule  that  there 
is  due  from  the  plaintiff  to  the  defendant  on  the 
oo-ownership  account  the  sum  of  III.  2s.  3d.  The 
amonnt  dne  to  him  as  agent,  including  his  com- 
miasion,  is  521.  58. ;  if,  therefore,  his  share  of  the 
loss  on  the  profit  and  loss  aooonnt  be  deducted, 
the  balance  due  to  him  as  agent  vrill  be  further 
reduced  to  412.  2«.  9d.  Under  the  drcnmstances 
thereby  stated  above,  as  the  pUntiff  has  failed  to 
establish  any  of  the  grounds  of  complaint  urged 
on  his  behalf  against  the  defendants,  I  am  of 
opinion  that  there  was  no  adequate  cause  for 
the  lengthened  inquiry  which  has  taken  place 
before  me  and  the  merchant  by  whom  I  have  Deen 
assisted,  and  that  the  costs  of  such  inquiry  ought 
to  bo  paid  by  Mr.  Holden,  the  plaintiff. 

On  the  26th  March  1879  the  plaintiff  gave 
notice  that  he  should  move  the  court  for  an  order 
directing  the  defendants  to  pay  the  costs  of  the 
action  and  reference,  and  directing  the  registrar 
to  add  to  the  amount  found  to  be  dae  to  the 
plaintiff  the  sum  of  62L  3«.  8(2.  admitted  to  be  due 
to  the  plaintiff  in  the  co-ownership  aoooant 
rendered  to  the  30th  June  1878. 

On  the  following  day  the  defendants  gave  notice 
that  they  should  move  the  court  to  confirm  the 
registrar's  report,  pronounce  judgment  in  the 
dmendants'  favour  for  the  sum  of  112.  2«.  Sd.,  and 
condemn  the  plaintiff  therein,  and  in  the  costs 
of  the  action,  reference,  and  that  application. 

Jmril  8. — Oaintford  Bruce  for  the  plaintiff. 
— Tipon  the  account  rendered  to  June  1878 
ihere  is  a  balance  due  to  the  plaintiff  on  the 
oo-ownership  acoonnt,  wbich  he  is  entitled  to 
recover.  [Sir  B.  Fhillikobe. — It  became  due 
after  the  date  of  writ,  and  how  can  you  recover  it 
in  this  action  P]  By  the  practice  of  the  Court  of 
Chancery,  accounts  are  always  settled  np  to  the 
date  of  the  chief  clerk's  certificate  (Daniell's 
Chancery  Practice,  5th  edit.  p.  1120  et  teq.)  It 
would  be  a  great  hardship  to  oriTe  the  plaintiff  to 
bring  another  action  for  this  balance.  Moreover,  the 
registrar  has  reported  that  there  is  a  balance  dne 
to  the  plaintiff  on  the  accounts  prior  to  the  date 
of  writ,  and  on  these  grounds  alone  the  plaintiff 
is  entitled  to  his  costs  of  the  action  and  reference. 
J,  P.  Atpinall  for  the  defendants. — The  plaintiff 
can  recover  in  this  action  only  what  is  due  to  him 
on  the  co-ownership  acconnts  up  to  the  date  of 
writ,  and  as  on  these  accounts  the  registrar  has 
reported  a  balance  against  him,  he  cannot  recover 
at  all.  The  agency  acconnts  were  only  inci- 
dentally gone  into,  and  the  balance  found  due 
npon  them  cannot  be  recovered  in  this  action.  I 
ask  for  judgment  on  the  claim  and  counter-claim 
with  costs. 
Bruce  in  reply. 


Sir  B.   PanxmoKE. — ^In    this   case  the  writ 
appears  to  have  been  issued  on  Jan.  24,  1878,  and 
the  registrar  by  his  report  appears  to  have  investi- 
gated all    the    co-ownership    acooonts  due  and 
rendered  np  to  that  date.    Now  the  registrar  has 
followed  the  invariable  practice  by  so  taking  the 
accounts  up  to  the  date  of  writ  and  by  refasine 
to  take  anv  subsequent  accounts.    In  fact,  in  all 
co-ownership  actions  in  this  court  it  has  been  the 
practice  without  exception,  as  I  am  informed  by  tlie 
registrar,  to  lodge  accounts  np  to  the  date  of  writ, 
and  the  registrar  in  dealing  with  them  limits  the 
taking  of  such  accounts    to  the  date  of    writ, 
so  that  the  plaintiff  cannot  in  any  event  recover 
anything  which  has  become  due  after  that  date. 
This  being  the  settled  practice  of  the  court,  it  is  not 
likely  to  be  altered,  and  I  should  only  depart  from 
it  if  It  was  made  clear  to  me  that  the  practice  was 
founded  on  a  wrong  principle ;  bat  I  am  of  opinion 
that  the  practice  is    not  founded  on  a  wrong 
principle.    Counsel  for  the  plaintiff  has  referred 
to  the  practice  of  the  Court  of  Chancery,  but  the 
Court  of  Admiralty  has  always  had  an  independent 
practice  of  its  own.    If  I  were  to  hold  otWwise 
it  might  very  well  be  that  in  the  case  of  a  veesd 
making  weekly  or  monthly  voyages,  the  aocounts 
would  never  be  finally  settled  and  the  registrar 
might  be  kept  sitting  de  die  in  diem,  and  the 
reference  would  never  come  to  an  end.    I  shall 
not  alter  the  practice  of  the  coort.    The  ranstnr 
has  reported  that  there  is  a  balance  of  111.  2*.  3d. 
due  to  the  defendant  on  the  co-ownership  accounts, 
and  as  these  were  the  only  acconnts  referred  to 
the  registrar  I  shall  not  disturb  his  report.    The 
report  therefore  is  confirmed,  and  I  give  jndg* 
ment  for  the  defendants;    and  with  regard  to 
the  costs  the  plaintiff  must  pay  the  costs  of  the 
action  as  well  as  the  costs  of  the  reference. 

Solicntors    for   the   plaintiff,   Chester  and  Ox 
Solidtors  for  the  defendant,  H.  0.  Ooote. 


COV&T    OF    BAVXBXrPTCT. 

March  31  oMd  April  7. 
(Before  the  Ceiu  JnooE.) 
Ex  parte  Schofuld  ;  Re  Fbitu.  (a) 
Proof — BiUs  deposited  for  discount — Banken'  li»». 
Bankers  toith  whom  biUt  of  exchange  have  frsta 
deposited  by  a  customer  for  discount,  and  leho  la 
this  mean  time  have  made  advances  to  the  eustomer 
tn  respect  of  tiwse  biUs,  are  entitled,  upon  the 
eustomer  going  into  liqiMation,  to  retain  aU  tke 
hiUs  in  their  hands  and  prove  for  thefuU  amomt 
thereof,  arul  receive  dividends  thereon  from  Him 
to  time,  giving  credit  only  for  the  twms  received  hy 
them  in  respeti  of  such  of  the  hHis  as  may  have 
been  paid  in  the  mean  time. 
This  was  an  appeal  from  the  dedsion  of  the  judge 
of  the  County  Court  of  Yorkshire,  holden  at  Hnd- 
dersfield,  refusing  to  order  the  delivery  up  to  the 
trustees  in  the  liquidation  of  certain  bills  of  ex- 
change and  other  securities. 

The  debtor,  James  Frith,  had  opened  an  account 
with  the  London  and  Yorkshire  Bank  (Limited), 
and  the  course  of  business  was  as  follows :  The 
debtor  having  indorsed  bills  of  exchange  drawn  or 
received  by  him  from  customers,  firem  time  to 
time  paid  them  into  the  bank  for  discount.  Of 
(a)  Sspoitad  hj  X,  A.  Dosu,  Esq.,  Buxisttrst-Uv. 
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the  bills  80  paid  in  some  were  discounted  by  the 
bank  at  once,  and  tbeamoantB  carried  to  the  credit 
ofthe  debtor.  Other  bills  so  paid  in  were  retained 
by  the  bank  for  the  pnrpooe  of  making  inqairies, 
snd,  in  the  event  of  those  inqniries  being  satisfac- 
torily answered,  were  disoonnted  and  the  amonnts 
credited  to  the  debtor  in  his  acconnt  with  the 
bank.  Pending;  these  inqairies  the  bank  was  in 
the  habit  of  making  advances  to  the  debtor,  snch 
advances  not  exceeding  5000Z. 

The  bills  whiah  were  not  immediately  disconntod 
by  the  bank  were  carried  by  them  to  an  aoconnt 
intituled  "  Bills  pending  disooant."  At  the  time 
the  debtor  filed  his  petition  for  liquidation, 
the  bank  had  in  its  possession  bills  of  his  to 
theamoant  of  aboat  25,4902.  Of  this  number,  bills 
amoontine  to  about  11,0002.  had  been  diaconnled 
bjtbe  bank,  and  the  amonnts  carried  to  the  debtor's 
oedit,  and  the  remainder  were  entered  under  the 
h«ad  of  "  Bills  pending  discount." 

The  bank  also  held  certain  shares  and  Bnssian 
bonds,  which  the  debtor  had  deposited  with  them 
by  wav  of  security. 

Under  these  circnmstances,  the  bank  at  the 
fint  meeting  sought  to  prove  for  abont  18,0002., 
alleging  in  their  afiBdavit  of  proof  that  they  had 
no  secarity  except  such  as  were  specified  in 
the  adiedole,  and  in  the  schedale  were  specified 
bills  of  exchange,  shares,  and  bonds,  which  were 
estimated  to  be  of  the  value  of  lOOOI.  This  proof 
was  admitted  accordingly  for  the  sum  of  17,0002., 
and  in  respect  of  that  debt  the  bank  voted  in  the 
appointment  of  trustees,  and  in  other  matters  in 
the  liquidation. 

^  The  creditors  having  resolved  upon  a  liquida- 
tion by  arrangement,  one  of  the  trustees  applied 
to  ths  County  Court  that  the  bank  might  be 
ordered  to  give  up  the  securities,  incladins  the 
billg  of  exchange  mentioned  in  tJie  schedule  to 
the  affidavit  of  proof,  but  the  learned  judge  held 
that  the  bank  was  not  bound  to  value  the  bills  of  ez- 
ciiange,  and  being  of  opinion  that  the  afi&davit  could 
not  M  construed  as  meaning  that  the  bank  valued 
the  bills  of  exchange  and  the  rest  of  the  seourities 
in  tiieir  hands  at  10002.,  but  that  only  the  shwee 
and  bonds  were  intended  to  be  valued  at  that  sum, 
henfnsed  the  application.  From  this  decision 
the  tmsteeB  appealed. 

D»  Qex,  Q.G.  (with  him  E.  Cooper  WiMit) 
■ppeared  for  the  appellant. — They  oontended  that 
those  hills  of  exchange  which  had  been  deposited 
with  the  bankers,  and  by  them  entered  under  the 
hetd  of  "bills  pending  discount,"  were  really 
■hort  bills,  and  should  De  treated  as  such ;  and 
t^  as  they  had  not  been  spedfic«Uy  appropriated, 
they  should  be  treated  as  an  ordinary  security,  to 
which  the  bankers'  lien  attached.  The  bank  waa 
m  reality  in  the  position  of  an  ordinary  secured 
^editor,  aod  as  the  bills  in  question  had  not  been 
duoonnted,  the  proper^  in  them  remained  with 
^edebtor,  who  would  be  entitled  to  redeem  them 
Dam  the  bankers'  lien.  Bills  of  exdumge  might 
be  mwtgaged  like  any  other  property : 

£a  port*  Priet ;  Re  Qibhg,  3  M.  D.  &  De  O.  586. 
The  bank  having  valued  these  bills  and  the  other 
•ccnrities  at  10002.,  could  not  now  say  that  that 
^  not  the  meaning  of  the  affidavit  of  proof. 
Moreover  the  bank  had  voted  in  respect  of  the 
Mamount  of  their  proof,  wherel^y  they  lost  the 
"•nent  of  their  security : 
BMkmptcy  Bnles  1870,  272. 
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They  further  cited 

£■  parte  Hornby  ;  Re  Tarleton,  Bnoks.  351 ; 

St  parte  Bolonum ;  Re  Aubtueon,  IGt.AJ.  25. 

Sx  parte  BggingUm ;  Re  Farmer,  Mont.  "72 ; 

Sz  parte  Midilatoni  Re  Middleton,  SDe.  J.  A  8. 

201; 
Stammeri  v.  XUiiott,  L.  Bep.  4Eq.  675  ;  3  Ch.  105; 
JBm  parti  Aehworth ;  Re  Hoare,  L.  Bep.  18  Eq.  705. 

They  also  oontonded  that  the  fact  that  the  bills 
were  indorsed  to  the  bank  made  no  difference : 
Sx  parte  Twogood,  19  Yes.  229. 
T7iin«2oio,  Q.C.  and  Finlay  Knight,  for  the  respon- 
dents, were  not  called  upon. 

The  Chisv  Judsb.— This  seems  to  me  to  be  a 
verv  clear  case.  Nothing  is  more  common  than 
such  transactions  between  bankers  and  their 
customers,  and  they  are  not  merely  confined  te 
bankeia,  but  extend  to  every  one  who  has  any- 
thing to  do  with  bill  transactions.  The  words  of 
tiie  last  case  referred  to,  although  the  case  itself 
is  not  in  point,  are  very  valuable.  It  is  attempted 
to  be  said  that  these  bills  were  deposited  with  the 
bankers.  They  were  not  in  any  sense  deposited, 
but  they  were  handed  to  the  bankers  for  the 
purpose  of  being  discounted.  The  particulars  of 
the  bills  are  sent  with  a  request  "  that  you,  the 
bankers,  will  be  so  good  as  to  discount  the  bills 
for  me."  And  the  answer  returned  was  this : 
"  We  cannot  do  that,  because  we  want  to  see  what 
they  are  worth,  but  you  may  draw  upon  us." 
And  yet  it  is  said  that  the  bills  were  not  sent  to 
the  bankers  for  the  purpose  of  discounting,  but 
for  deposit,  with  the  accommodation  of  drawing 
upon  them  by  the  debtor.  It  is,  however,  proved 
that  his  object  in  giving  the  bills  to  the  bank  was  for 
discounting  transactions,  though  no  opportunity 
for  discounting  might  have  occurred.  But  that 
does  not  dispose  of  the  case.    It  is  an  every  day 

Eraotice,  in  the  administration  of  the  bankruptey 
kw,  that  yfhiea  a  man  holds  bills  of  exchange 
upon  which  a  debtor  or  bankrupt  and  other 
persons  are  liable,  he  has  a  right  to  retain  those 
dUIs  of  exchange,  and  to  get  what  he  can  for 
them.  He  may  prove  for  the  whole  debt  which 
the  debtor  owes  him,  he  being  liable  to  return  the 
amount  of  the  debt  so  proved  if,  when  the 
dividend  is  declared,  it  turns  out  that  he 
has  received  any  of  the  bills  mentioned.  He 
is  bonnd  to  state  them  in  his  schedule,  and 
that  is  all  he  is  required  to  do.  It  cannot  be  dis- 
puted  that  the  banker's  lien  extends  to  every- 
thing that  is  inliis  hands,  and  I  am  at  a  loss  to 
conceive  what  kin>)  of  application  Somby't  case 
and  Solomon'i  case  have  to  this  case.  In  those 
cases  certain  solicitors  had  a  lien  upon  books, 
papers,  and  other  things  which  I  need  not  men- 
tion, and  they  deduct^  the  value  of  their  lies 
without  mentioning  it  in  their  proof.  Bat  here 
the  bankers  do  in  all  frankness  and  honesty  say, 
"  lite  debts  due  to  us  amount  to  so  muui  for 
whi(di  we  have  no  security  except  the  bills  the 
particulars  of  which  we  have  scheduled,"  and  some 
other  things  the  particulars  of  which  I  need  not 

fo  into,  "  and  we  estimate  the  value  of  them  at 
0002."  Now,  it  was  said  at  first  that  the  terms 
of  the  proof  have  precluded  the  questions.  It  runs 
thus  "for  which  we  have  not  received  any  manner 
of  satisfaction  or  security  save  and  except  the  bills 
of  exchanee  mentioned  in  the  schedule  hereon 
endorsed,'  and  Ijiere  they  make  a  full  stop.  There 
is  no  acconnt  of  anything  else.  I  see  no  necessity 
for  amending  the  proof,  but  if  there   were  any 
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I  do  not  hesitate  to  say  that  I  shoald  have  no 
difficulty  in  allowing  sncfa  an  amendment  to  be 
made  as  might  be  necessary  to  allow  the  tme  and 
intelligible  meaning  of  the  proof  to  be  disclosed. 
It  is  not  a  case  where  a  man  asks  for  leave  to 
amend  his  proof,  after  voting  for  the  choice  of 
assignees,  npon  a  proof  whitdi  he  says  is  erroneous, 
and  upon  which  he  wants  to  make  a  new  case, 
relying  upon  a  diSerent  construction  nf  the  proof. 
I  think  that  the  proof  is  accurate  and  proper  in 
every  respect,  but  if  it  were  otherwise,  and  it  was 
desired  for  the  purpose  merely  of  completing  and 
showing  more  clearly  and  distinctly  the  meaning 
of  what  the  deponent  had  in  his  mind  when  he 
swore  to  that  proof  I  should,  without  hesitation, 
allow  him  to  amend  it.  I  feel  fully  the  jnstioe  of 
Mr.  De  Gtox's  remark  that  this  court  does  not 
allow  a  man  who  has  made  a  proof  in  mistake  to 
diange  his  front  and  come  with  a  different  kind  (tf 
demand  ;  but  here  I  find  no  such  case.  The  case 
here  is  consistent  with  the  every  day  practice  in 
bankruptcy,  with  respect  to  a  proof  for  a  debt 
J  tart  of  which  is  involved  in  bill  transactions, 
and  that  is  to  quote  the  bills  but  not  to  dednot 
any  value  in  respect  of  them.  Who  can  tell  that 
these  bills  have  any  value  ?  Are  the  bankers 
prepared  to  represent  that  they  are  worth  20s.  in 
the  pound  P  How  can  they  say  what  accident 
may  happen  to  the  other  persons,  who  are 
parties  to  the  bills,  or  whether  they  may  not 
become  bankmpt,  or  what  dividend  may 
be  resolved  nponP  It  is  necessary  in  the 
ordinary  adminiBtrati<m  of  a  bankrupt's  estate 
that  tne  trustee  and  creditors  shosid  know 
the  nature  of  the  bills,  npon  which  the  debtor  or 
the  bankrupt  is  liable.  In  this  particular  case 
there  is  no  possibility  of  donbt.  It  is  said  that  yon 
cannot  take  a  part  as  a  whole,  or  the  whole  as  a 
part.  No  doubt  that  is  irresistible.  That  is  a 
rondamental  doctrine,  but  in  order  to  prove  that, 
you  must  make  out  your  case  that  it  is  a  part  of 
the  bankrupt's  estate.  In  my  opinion  it  is  no 
part  of  it.  A  man  who  holds  bills  of  exchange 
indorses  them  to  his  banker,  and  says,  "  I  owe 
vou  a  good  deal  of  money  ;  you  can  collect  these 
Dills  for  me  and  carry  them  to  my  acocunt."  Those 
bills  can  no  longer  remain  part  of  the  bankrupt's 
estate  in  such  a  manner  as  to  deprive  the  bankers 
of  their  full  title  in  law  and  equity  arising  out  of 
transactions  as  between  bankers  and  their  ons- 
tomers.  None  of  the  cases  referred  to  touch  on 
the  oaardinal  principles  to  which  I  have  adverted, 
or  say  that  the  established  practice  in  bankmptOTr 
is  erroneous  in  respect  of  the  subject  of  proof.  It 
is  impossible  that  the  bankers  could  be  in  the 
position  of  men  acquainted  with  the  matter  so  as 
to  be  able  to  set  any  value  whatever  npon  these  bills, 
except  that  value  which  is  expressed  by  mentioning 
the  sum  for  which  the  bills  are  drawn.  I  think 
the  learned  judge  below  was  in  all  respects  right, 
and  I  think  that  there  was  no  ground  whatever 
for  this  application.  That  it  is  capable  of  a  good 
deal  of  a^^ment  I  freely  admit,  but  I  oannot  see 
any  principle  npon  which  this  proof  can  be  im- 
pngned.  It  is  upon  the  face  of  it  preposterous  to 
imagine  that  the  bank  meant  by  lOOOI.  worth  of 
bills  the  loans  and  other  things  worth  lOOOI.  A 
fidr  meaning  must  be  given  to  the  proof,  not  an  ex- 
tensive meaning,  not  ;a  meaning  to  indnde  things 
which  the  parties  themselves  did  not  intend  to 
inolnde.  I  find  that  the  words  "  bills  due  "  fairly 
expressed  the  meaning  of  what  they  were  in- 


tended to  import.  Ur.  De  Gex's  argument  was 
that  it  was  in  the  nature  of  the  assignment  of  a 
bond  or  something  subject  to  an  equity  of  re- 
demption, and  that  there  remained  a  balanoe 
whion  was  deposited  with  the  bankers.  Now  in 
the  first  place  a  bill  of  exchange  is  not  in  the 
slightest  degree  like  a  bond  or  a  mortgage,  but 
even  if  Uiere  were,  as  a  matter  of  law  in  respect 
of  these  bills,  an  equity  of  redemption,  I  say  that 
it  cannot  be  satisfied  nntil  20«.  in  the  pound  have 
been  paid  npon  the  bills  of  exdhange.  If  the 
trustees  are  willing  to  do  that,  of  course  there 
would  be  no  objection.  I  do  not  distingoidi  this 
case  from  the  ordinal^  case  of  proof  I^  baaken 
or  persons  engaged  m  large  transactions,  who 
have  a  gensral  lien  over  every  security  that  comes 
into  their  hands  from  which  no  particulars  of  the 
security  can  be  abstraoted.  Unless  the  banknn 
have  made  a  mistake,  or  attempted  a  fraud,  I  say 
that  they  are  entitled  to  prove,  and  that  there  ia 
no  ground  for  this  appeal. 

Apptai  ditmissed. 

Solicitors:    Byhet,   for   Bamaden  and    Bykti, 
Hnddersfield ;  Bttekoff,  Bompat,  and  Bisehcff. 


Wiorm  of  luattoL 

Feb.  28,  March  3,  4, 6,  and  May  5. 
(Before    the  Loxd  Ghavcxllok  (Gairns),  Itttdi 

Sblbouix  and  Gordon.) 

The  Govssnobs  op  the  Magdalen  Hospital  v. 

Enoiis  and  othkbs.  (a) 

ON  APPEAL  PKOK  THE  COtTRT  OP  APPEAL  IN  ENGLIMD. 
Leate  by  charitable  corporation — Void  or  voidable 

— Stat.  13  EKz.  c  10 — StattUe  of  LimUatioru. 
The  appellants  were  the  governors  of  a  duuriialie 
hospital  founded  in  1758,  and  incorporated  bg 
Act  of  Parliament  in  1768. 
In  1783  the  then  gooemors  of  the  konntal  granted  » 
leaae    of  certain  lands  of   the  hospital  to  A» 
raspondmits' predecessors  in  title  for  mHety-nine 
years  at  a  peppercorn  rent.    In  an  aotion  bf 
recover  possession  of  the  demised  pramiaee : 
Seld,    that    the    appellants   being  a    "  JiospUei" 
viithin  Uie  meaning  of  the  stat.  13  Eliz.  e.  10,  a* 
explained  by  14  Uliz.  c.  14,  {he  lease  vms  void  ab 
initio  by  virtue  of  sect.  3  of  the  former  Act,  and 
that  the  Statute  of  Limitations  ran  from  the 
execution  of  the  lease,  and  that  the  action  could 
not  be  maintcUned. 
Judgment  of  the   Oourt  of  Appeal  affinnsd,  for 

different  reasons. 
The  appellants  in  tbisoase  were  tiie  f^ovemors  of 
a  charitable  oorpoeation  founded  in  the  year  175S, 
and  incorporated  in  1768  by  an  Aot  tit  Farliiraaenli, 
9  Geo.  3,  c.  31.  The  action  was  brought  by  them 
with  the  sanction  of  the  Charity  Commissioners, 
to  recover  possession  of  a  house  and  premises 
known  as  Tin  Tower  -publio-bsose,  Bitnate  in 
Tower<street,  Westminster  Bridge-road. 

T^ktB  defendant  Knotts  was  the  tenant  in  occu- 
pation of  the  baose,  and  the  other  defendants  ireie 
the  landlords,  and  the  mortgagees  of  Snotts' 
interest,  who  severally  obtained  leave  to  appear 
and  defend  l^e  action. 
The  aotion  was  commenced  on  11th  July  1876. 

(a)  Beportsd  by  C.  E.  Hau>ib,  Eaq.,  Baixistw«t-Ia«. 
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on  the  groand  that  a  lease  of  the  premises  fnanted 
by  the  corporation  in  1783  to  one  Charles  Gilbert, 
through  whom  the  defendants  derived  title,  for 
ninety-nine  years,  at  a  peppercorn  rent,  was  void 
under  the  Act  13  Eliz.  o.  10,  sect.  3. 
That  section  enacts  that 

An  laaaea,  pttt,  gnmta,  feoffments,  oonTefanoes,  or 
ealatea  to  be  meide,  had,  done,  or  snitend  by  any  maata: 
and  fellows  of  any  oolleoe,  dean  and  chapter  of  any 
oathednl  or  nollegiate  ohnroh,  muter  or  guardian  of 
any  hoapital,  parwrn,  rioar,  or  other  lutrinf  any  ipiritnaJ 
or  eeelenaatioil  liTing,  of  any  booaea,  laoda,  tithea, 
tanamenta,  or  other  hereditaneata,  beins  any  parcel  of 
the  poaseeriona  of  any  arch  college,  cathednl,  chuzch, 
d»pter,  hoapital,  paraonage,  Tiearage,  at  other  apiritoal 
promotion,  or  any  waya  appertaining  or  belonging  to  the 
same,  or  any  of  them,  to  any  person  or  persons,  bodies 
palitia  or  corporate,  outer  thui  for  the  twm  of  one  and 
twenty  years  or  three  Ures,  from  the  time  aa  any  sneh 
lease  or  grant  shall  ba  made  or  granted,  wherenpon  the 
aconatomed  yearly  rent  or  mora  shall  be  reaerred  and 
payable  yearly  during  the  aaid  term,  shall  be  ntterly 
Toid  and  of  none  effect,  to  all  intenta,  oonatmotions,  ana 
parpoees,  any  law,  onstom,  or  nsage  to  the  oontaary  any- 
wise  notwithataniKiig. 

Down  to  the  issoe  of  the  writ  in  the  action,  no 
act  had  been  done  by  (he  plaintiffs  to  avoid  the 
lease. 

The  defendants  demarred  to  the  statement  of 
claim,  on  the  groand  that  the  plaintiffs'  right  was 
barred  by  the  Statnte  of  Limitatioos ;  bat  Jessel, 
M.B.  overruled  the  demarrer,  holding  that  the 
effect  of  the  statnte  of  Eliz^etb  was  o^  to  make 
the  lease  Toidable,  and  that  the  Statute  of  Limita- 
tions consequently  did  not '  begin  to  run  till  the 
issue  of  the  writ.  His  jadgment  is  reported  in 
36  li.  T.  Bep.  N.  S.  139,  and  5  Ch.  Div.  175. 

The  sotion  then  came  on  for  trial  before  F17,  J., 
who  gave  jadgment  for  the  plaintiffs  (37  L.  T. 
Bep.N.  S.488). 

The  defendants  appealed  from  both  these 
deoiaions,  and  the  Goart  of  Appeal  (James,  Cotton, 
and  Thesiger,  LJJ.)  adopting  the  same  construc- 
tion of  the  statute  of  Elisabeth  that  the  Master 
of  the  BoUb  had  done,  held  that  the  Statute  of 
Limitations  ran  against  the  lessors  from  the  date 
of  the  lease,  and  entered  jadgment  for  the  defen- 
dants (38  L.  T.  Bep.  N.  8.  624;  8  Ch.  Div.  709). 

From  this  decision  the  present  appeal  was 
brongfat. 

Oookton,  Q.C.,  Bavey,  Q.C.,  and  Sturges  appeared 
for  the  appellants,  and  contended  that,  assuming 
that  the  hospital  was  within  the  statnte,  as 
explained  by  the  14  Eliz.  c.  14,  which  must  be 
admitted,  the  lease  was  not  "  Toid  "  oi  inUio,  but 
only  "  voidable ; "  many  authorities  show  that  the 
words  were  interchangeable  at  the  time  when  this 
Act  was  passed,  as  also  appears  from  the  cases  in 
which  a  distinction  has  bem  drawn  between  such 
corporations  as  have  a  head  and  sndt  as  have  not : 
unless  soch  a  lease  were  voidaUe^  no  question  as 
to  estoppel  by  acceptance  of  rent  could  ever  have 
■risen.  Either  the  lease  wss  only  voidable,  or  the 
lessee  entered  as  a  strsoger  without  any  title,  and 
continned  in  possession  as  a  tenant  at  will;  in 
neither  case  did  the  statute  begin  to  mn  till  the 
iasne_  of  the  writ,  which  either  avoided  the  lease, 
if  Toidable,  or  determined  the  tenancy  at  will  if 
the  lease  was  originally  void.    They  cited 

Case  of  Magdalen  Collage,  Oambridge,  U  Bep.  67 ; 

Deon  and  Chapter  0/  Torle  v.  Middleborovgh,  2  T. 
s  J. 196; 

Attorney-General  v.  Olyn,  12  Sun.  84 ; 

Cwgfw  ^  BouthueU  v.  Biiliop  of  Lincoln,  1  Hod. 


Moore  v.  Clench,  1  Oh.  Div.  447 ;  31 L.  T.  Eep.  N.  8. 

ArcjAoUL  r.  fifeuUv,  »  H.  of  L.  Caa.  360 ;  6  L.  T.  Bep. 

N.S.  160; 
Case  of  Lincoln  College,  3  Bep.  58 ; 
Edwardi  v.  Diet,  4  B.  &  Aid.  212 ; 
Pennitwtcm  v.  Taniere,  12  Q.  B.  998 ; 
Doe  y.  Bamll,  12  Q.  B.  1011,  n. ; 
Pennington  y.  CardaU,  3  H.  ft  N.  656  ; 
Biihop  of  Chieheeter  v.  Freeland,  Bridg.  29  ; 
Lyn  T.  Wyn,  lb.  131 ; 
Hunt  T.  Singleton,  Cro.  Eliz.  473 ; 
Biehop  of  Salitbury'e  cage,  IC  Bep.  59 ; 
Carter  y.  Clayeole,  1  Leon.  306 ; 
Baoon'a  Abr.,  tit.  Leaaea ; 
Attorney- General  v.  Warren,  1  Wila.  887 ; 
Kemp  V.  Wettbroolc,  1  Ves.  sen.  278 ; 
Bart  of  Abergavenny  v.  Brace,  L.  Bep.  7  Ex.  145 ; 

26  L.  T.  i^.  N.  3.  514; 
Biehman  v.  Cfarth,  Cro.  Jtae.  178 ; 
Abbot  of  Wettmirktter'e  eaee.  Dyer,  126; 
Boe  V.  ArMiiihop  of  lork,  6  Eaat,  86. 

Sir  H.  Jockeon,  Q.C.  and  Warmingion  {Oozent 
JEtardy  and  HUbery  with  them)  appeared  for  the 
respondents,  and  argued  that,  this  being  in  fact 
an  action  of  ejectment,  and  the  respondents  being 
in  possession,  the  appellants  must  show  a  title  on 
the  strength  of  which  they  are  entitled  to  succeed. 
They  proance  a  lease  signed  by  Gilbert,  but  they 
must  show  that  Gilbert  entered  under  the  lease, 
and  that  there  is  a  privity  of  estate  between  him 
and  the  respondents.  It  is  at  least  doubtful  if 
such  a  case  as  this  falls  within  the  statute  of 
Elisabeth,  which  was  intended  to  restrain  impro- 
vident alienations ;  bnt,  if  is  does  so,  then  the  Act 
makes  the  lease  absolutely  void.  Judicial  deci- 
sions have  held  that  in  some  cases  the  actual 
grantors  of  such  a  lease  maybe  estopped  in  equity 
nrom  taking  advantage  of  their  own  wrong,  bnt 
they  do  not  go  further.  In  this  case  the  right  to 
bring  the  action  accrued  as  soon  as  the  lease  was 
granted,  and  the  Statute  of  Limitations  began  to 
mn  from  that  time.  The  old  line  of  anthorities 
makes  no  distinction  between  void  and  voidable, 
but  suspends  the  operation  of  the  Act  in  certain 
cases,  such  a^  corporations  sole  and  corporations 
with  heads,  where  such  a  lease  was  only  held  void 
as  against  the  successor.  In  other  cases  it  is  void 
to  all  intents  and  parposes,  and  the  Statute  of 
Limitations  began  to  run  before  the  demand  was 
made.    They  cited 

Altomey-Otneral  v.  Foundling  Bo^ital,  2  Yea.  jim. 
42; 

Baoon'a  Abr.  tit.  Leaaea  ; 

Crouiey  y.  Arkwright,  2  T.  B.  603 ; 

Co.  Litt.45a; 

Dumpor's  caie,  4  Bep.  130 ; 

Viner'a  Abr.,  tits.  Lnues  and  Estates ; 

Mortice  v.  Antrobtu,  Hardr.  325 ; 

Dee  V.  OolUnge,  7  C.  B.  939; 

Committionere  of  Charitable  Donatione  v.  Wybrantt, 
2J.ftLat.l82; 

Magdalen  CoUege,  Oxford,  v.  ii<iom«u-(7«n<rat, 
6  H.  of  L.  Caa.  189; 

Chodurid;  V.  Broodisood,  3  Beav.  306 ; 

Attemey-Oeneral  y.  Payne,  27  Bear.  168  ; 

and  alao  the  eases  of  Lineolm  College,  idwarde  y. 
Diek,  Attorney-General  v.  Oiy«>  Dean  of  York 
V.  MiddUbonmgh,  Magdalen  CoUeae,  Cambridge, 
The  Chapter  of  Southwell,  Bunt  v.  BingUton,  Pen- 
nington V.  Taniere,  Doe  v.  Borrelt,  Pennington  v. 
Coniale,  and  Biefemon  v.  Garth,  cited  on  the 
oUiersidB. 

OooJeaon,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments,  their 
Lordships  took  time  to  consider  their  judgment. 

May  5. — Their  Lordships  gave  jadgment  as 
follows : — 
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H.  OF  L.]  Tqe  Goveunohs  Of  the  Magda.lek  Hospital  v.  Kdotts  akd  uthbbs.        [H.  o;  L. 


The  LoHD  Ceanckllor  (Cairas). — Hfy  Lords,  the 
facts  of  this  oaae  are  stated  by  Thesiger,  L.J.,  in 
delivering  the  jadgment  of  the  Coarb  of  Appeal, 
with  80  mach  care  and  accuracy,  that  I  do  not 
propose  to  repeat  them ;  but  I  will  at  once  approach 
tliat  which  is  the  main  qaestion  in  the  case :  Is 
the  claim  of  the  appellants  to  recover  the  premises 
known  as  the  "  Tower  "  pnblic-honse,  in  the  parish 
of  St.  George  the  Martyr,  in  the  coocty  of  Surrey, 
barred  by  the  Statute  of  Limitations  r  I  may  m 
the  first  place  say  that  I  entertain  no  doubt  that 
the  appellants  are  a  hospital  within  the  meaning  of 
the  statnte  14  Eliz.  a  14,  and  therefore  also  of 
the  13  Elis.  o.  10.  Inrespefative  of  the  decision 
in  the  case  of  the  Attorney  -  General  v.  Olyn 
(12  Sim.  87),  it  appears  to  me  to  be  clear  that 
npon  the  wording  oi  sect.  3  of  the  latter  statute 
an  eleemosynary  corporation,  like  that  of  the  ap- 
pelknts,  is  distinctly  brought  within  the  operation 
of  the  enactment.  This  bemg  so,  it  is  too  clear  for 
argument,  and  indeed  it  was  not  disputed,  that  the 
lease  of  Dec.  4, 1783,  by  the  charity  of  the  property 
in  question,  is  a  lease  which  is  rendered  invaUd  by 
the  operation  of  the  statute.  So  far  as  anyt(hing 
appears  npon  the  face  of  the  lease,  it  is  an  alienation 
of  the  charity  estate  for  ninety-nine  years,  which 
plainly  could  not  be  supported.  The  qaestion  then 
arises,  was  the  lease  voidable  or  void  P  The  Court  of 
Appeal,  considering  themselves  bound  by  an 
autnority  in  this  respect,  have  treated  the  lease  as 
voidable ;  but,  treating  it  as  voidable,  have  held 
that,  the  right  to  enter  and  avoid  it  accrued  to  the 
hospital  immediately  after  the  lease  was  made,  and 
was  therefore  barred  at  the  end  of  twenty  years 
under  the  statute  3  &  4  Will.  4,  c.  27,  sect.  2.  I  do 
not  think  it  necessary  to  examine  the  reasoning 
by  which  the  Court  of  Appeal  arrived  at  this  con- 
struction of  the  Statute  of  Limitations,  or  to  say 
how  far  I  should  be  prepared  to  concur  in  it, 
because  I  must  submit  to  your  Lordships  that  the 
lease  was,  ah  initio,  not  merely  voidable,  but  void. 
The  words  used  by  the  Legislature  in  the  statute  of 
Elizabeth  are  precise,  and  as  strong  as  it  is  possible 
to  make  them.  The  statute  decmres  that  every 
lease,  such  as  is  the  one  before  your  Lordships, 
shall  be  "  utterly  void  and  of  none  effect  to  all 
intents,  constructions,  and  purposes,  any  law, 
onstom,  or  usage  to  the  contrary  anyways  not- 
withstanding." The  onus  lies,  as  it  seems  to  me, 
npon  those  who  would  cat  down  or  qualify  the 
effect  of  these  words  to  show  some  ground,  either 
from  the  nature  of  the  case,  or  from  authority,  for 
doing  so.  As  to  the  character  of  the  evil  which 
it  is  sought  by  the  statute  to  prevent,  it  is  clear 
that  in  the  case  of  an  eleemosynary  corporation, 
the  whole  property  of  which  is  devoted  to  charity, 
where  the  ofiBce-bearers  and  other  members  of  the 
corporation  have  no  personal  interest  whatever, 
the  object  must  be  to  make  the  property  of  the 
corporation  absolutely  inalienable  in  any  way  other 
than  by  the  particular  form  of  lease  which  is 
authorised.  There  is  no  intention  to  protect  a 
successor  against  a  predecessor ;  there  is  no  ground 
for  admitting  an  intention  that  individual  office- 
bearers of  the  corporation  granting  the  lease 
should  be  bound,  but  that  their  successors  should 
be  free  either  to  affirm  nr  disaffirm  it.  The  inten- 
tion is  to  condemn  the  lease  as  a  wrong  and  a  void 
thing,  even  though  every  member  of  the  corpo- 
ration should  have  committed  himself  to  it, 
and  should  be  anxious  to  maintun  it.  These 
considerations  show  how  inapposite,  as  applied 


to  these  Acts  of  Parliament,  is  any  analogy 
drawn  from  the  ordinary  stipulation  between  lessor 
and  lessee,  that  if  the  lessee  breaks  certain  cove- 
nants the  lease  shall  be  void.  The  object  in  sach 
a  case  is  to  give  the  lessor  an  opportunity  of 
terminating  the  lease  if  he  is  disposed  to  do  so, 
but  not  IK)  terminate  it  i^ainst  his  will  or  against 
his  interest ;  and  to  hold  chat  the  lease  mast  be- 
come void,  even  against  the  lessor's  will,  would 
enable  the  lessee  to  get  rid  of  an  onerous  lease  by 
wilfully  breaking  the  covenant  contained  in  it.  So 
also  with  regard  to  oases  (of  which  a  great  number 
were  cited  at  your  Lordships'  bar)  where  a  lease 
not  warranted  by  the  statutes  of  Elizabeth  is  made 
by  an  ecclesiastical  corporation  having  a  head,  and 
where  it  has  been  held,  while  the  same  head  con- 
tinnes,  not  indeed  that  the  lease  is  voidable,  but 
that  it  cannot  be  avoided  even  if  the  corporation 
desires  it,  and  that  after  the  death  of  the  head 
the  corporation  as  constituted  nnder  his  successor 
may  enter  and  avoid  the  lease,  but  may,  on  the 
othor  hand,  so  act  as  again  to  stop  itself  from  so 
doing.  A  large  nombor  of  these  cases  is  collected 
in  BMSon's  Abridgment,  title  "  Leases."  There  may 
be  some  difficulty  in  understanding  how  some  at 
these  cases  with  regard  to  ecclesiastical  corpora- 
tions with  a  head  came  originally  to  be  decided  as 
they  were ;  probably  they  proceed  on  the  principle 
of  a  personal  estoppel  by  reason  of  a  personal 
interest  in  the  head  of  the  corporation  ;  but  they 
appear  to  me  to  have  no  application  to  the  case 
before  your  Lordships.  There  is  indeed  a  case 
mentioned  in  Bacon's  Abridgment  under  this 
title— the  case  of  The  OoUegiaU  Church  of  SouA- 
weU  (1  Mod.  204,  2  Mod.  56),  which  has  some 
application  to  a  corporation  like  the  appellants, 
but  it  is  an  authority  that  the  lease  would  be  void 
and  not  voidable.  It  runs  thus :  "  Where  there 
is  a  chapter  that  hath  no  dean,  as  the  chapter 
of  the  collegiate  choroh  of  Southwell,  there 
grants  or  leases  nutde  by  them  contrary  to  13th 
Elizabeth,  cap.  10,  are  void  db  initio  against  them- 
selves, and  so  the  leases  or  grants  by  any  other 
oorporation  aggregate  who  have  no  head  or  prin- 
cipal person ;  for  they  must  be  either  void  ab  initio 
or  good  for  ever,  because  they  continue  always  the 
same,  and  one  has  no  superiority  or  power  more 
than  another."  To  hold,  in  opposition  to  the  pre- 
cise words  of  the  statute,  that  a  lease  by  a  corpo- 
ration like  the  appellants  was  voidable  would  not 
merely  be  unmeaning — for  to  say  that  a  lease  is 
voidable  implies  a  right  to  affirm  which  the  corpo- 
ration would  not  possess — but  it  might  also  inflict 
serious  injury  on  the  corporation.  A  valuable 
estate  of  the  corporation  might  be  alienated  in 
utter  recklessness  or  something  worse,  and  when 
the  oorporation  was  put  in  motion  to  reclaim  it, 
then,  as  the  grant  was  valid  until  avoided,  the 
right  to  mesne  profits  would  not  exist  The  Court 
of  Appeal,  as  the  authority  for  the  view  that  the 
lease  is  voidable  only,  refer  to  what  they  state  was 
a  principle  of  the  decision  and  not  a  mere  obiter 
dictum  in  Pennington  v.  Cardale  (3  H.  &  N.  656). 
I  cannot  agree  that  it  was  any  necessary  part  of 
the  decision  in  Pe/tnington  v.  Gardcde  that  the 
lease  was  voidable.  The  qaestion  in  that  case  was 
the  meaning  of  an  exception  of  certain  premises  in 
a  lease  granted  by  a  dean  and  chapter  in  1849. 
The  excepted  premises  were  described  as  rents 
reserved  in  any  building  leases  granted  by  the 
dean  and  chapter;  and  the  court  held  that  these 
words  npon  tne  whole  context  meant  leasee  which 
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<?«  faeio  bad  boen  granted  by  tbe  dean  and  chap- 
ter, wbetber  interests  were  lawfully  created  by 
them  or  not.  The  inqairy  whether  these  leases 
were  void  or  voidable  was  immaterial.  It  is  trne 
that,  in  deliverinK  the  judgment  of  the  coort, 
Jklartin,  B.  says  of  a  lease  granted  by  the  dean  and 
chapter  contrary  to  the  statute,  "  It  seems  qnite 
clear  from  the  anthorities  cited  upon  the  argu- 
ment that  this  lease  was  not  void  but  voidable 
only."  These  observations  do  not  appear  to  me 
to  have  been  necessary  for  the  decision  of  the  case, 
and  even  if  they  were  accurate,  they  did  not  relate 
to  the  effect  of"^  leases  or  grants  by  a  corporation 
such  as  the  appellants,  but  they  referred  to  the 
class  of  cases  as  to  ecclesiastical  corporations  with 
a  head  of  which  I  have  already  spoken.  Holding 
as  I  do  that  tbe  lease  of  1783  was  absolutely  void, 
the  respondents,  or  those  whom  they  represent, 
most  be  taken  to  have  been  in  possession  of  the 
property  from  1783  without  any  title  whatever, 
and  not  having  paid  rent  to  the  appellants,  or  in 
any  way  entered  into  the  relation  of  tenants,  there 
ia  nothing  to  prevent  the  full  operation  of  the 
second  section  of  the  Statute  of  Limitations,  and 
the  right  of  the  appellants  to  recover  the  land  is, 
in  my  opinion,  enectnally  barred.  I  shall  there- 
fore move  your  Lordships  that  the  judgment  of 
the  Court  of  Appeal  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Sklboknx. — My  Lords,  I  am  of  the  same 
opinion,  and  I  only  desire  to  make  two  observa- 
tions. The  first  is,  that  tbe  explanation  of  the 
doctrine  laid  down  in  the  authorities  as  to  leases 
by  deans  and  chapters,  and  by  collep;es  in  the 
universities,  is  probably  to  be  found  in  the  fact 
that  they  were  corporations  coming  within  the 
original  restraining  Act  of  Queen  Elizabeth,  the 
governing  members  of  which  received  the  rents 
reserved  on  their  leases  for  their  own  benefit; 
and  that  the  succession  in  them  of  one  head, 
having  a  principal  share  in  the  beneficial  interest, 
after  another,  was  thought — though  by  a  process 
of  reasoning  which  I  cannot  think  accurate — to 
justify  the'  courts  in  holding  that  the  declared 
policy  of  that  statute  was  satisfied  so  long  as 
those  particnlar  snccessors  were  protected.  That, 
however,  cannot  apply  to  a  corporation  under  the 
government  of  persons  of  whom  none  has  the 
beneficial  interest;  and  the  Southwell  ccue  is 
^  fortiori  an  authority  for  not  extending  that 
doctrine  to  such  a  corporation.  The  other  obser- 
vation which  I  wish  to  make  is,  that  the  present 
case  is  one  for  which  there  was  probably  never 
any  precedent,  and  is  never  likely  to  be  followed  by 
another  similar  to  it,  a  long  term  having  been 
attempted  to  be  granted  by  a  charitable  corpora- 
tion at  a  peppercorn  rent.  If  any  rent  had  been 
reserved  and  received,  however  small,  the  legal 
relation  of  tenant  from  year  to  year  would  have 
been  created,  and  the  Statute  of  Limitations  could 
not  have  run. 

Lord  Go&DOir. — My  Lords,  I  concur  in  tbe 
judgment  wbioh  has  been  delivered  by  the  Lord 
Chancellor.  I  am  of  opinion  that  the  provisions 
of  the  Btatnte  of  Elizabeth  apply  to  the  Magdalen 
Hospital,  and  to  the  lease  in  question ;  and  that 
being  so,  I  can  entertain  no  doubt  that  the  lease 
is  not  only  voidable,  but  that  it  was  from  the 
beginning  void.  The  terms  of  the  Act  are,  I 
titink,  so  express  as  to  leave  no  room  for  any 
other  conitmction.    If  the  lease  was  ah  initio 


void,  it  follows  that  the  respondents  and  their  pre- 
decessors have  been  all  along  in  possession  of  the 
property  without  any  title ;  and  as  they  have  not 
paid  rent  to  the  appellants,  or  in  any  other  way 
entered  into  the  relation  of  tenants,  I  think  that 
sect.  2  of  the  Statute  of  Limitations  applies,  and 
that  all  rights  on  the  part  of  the  appeUants  are 
effectually  barred.  I  think,  therefore,  that  the 
result  arrived  at  by  the  Court  of  Appeal,  thongh 
on  different  grounds,  is  right,  and  that  their 
judgment  should  be  affirmed. 

Decree  appealed  against  affirmed,  and  appeal 
dismisted  toith  costs. 

Solicitors  for  the  appellants,  Wordsworth,  Blake, 
Harris,  and  Parson. 

Solicitors  for  the  respondents,  PovmaiU,  8<m, 
Cross,  and  Knott ;  Curtis  and  Betts. 
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SITTINGS   AT   LINCOLN'S   INN. 
March  24,  April  4,  7,  and  9. 

(Before  Jauks,  Bagguxat,  and  Bsakwbll,  L.JJ.) 
Be  Mabel  Ekilt  Bbsabt  (an  Infant),  (a) 

Custody  of  infant,  ward  of  court — Deed  of  sepora* 
Hon — Agreement  by  fatiier  for  infant  to  remaitt 
in  motiier's  custody — JmmoroZ  ptMieation  by 
mother-petition  for  deUoery  of  infant  to  father 
—Infante'  Custody  Act  1873  (36  Sr  37  Viet.  e. 
12), ..  2. 

A  petition  was  presented  by  the  father  of  an  infant 
on  his  oum  behalf,  ami  as  next  friend  of  the 
infant,  for  an  order  that  she  might  be  delivered 
to  his  custody  by  the  mother.  The  parties  were 
married  in  1867,  and  they  had  tivo  children,  a 
boy  born  in  1869,  and  a  girl,  the  infant  peti- 
tioner, bom  in  Aug.  1870.  In  Get.  1873,  a 
deed  of  separation  was  executed,  whereby  it  was 
agreed  that  the  mother  shoidd  have  the  custody  <ff 
the  girl  for  eleven  months,  and  the  father  for  one 
month  in  the  year,  and  the  father  the  custody  of 
the  boy  eleven  months,  and  the  mather  for  one 
month  in  the  year.  The  petition  alleged  that  the 
wife  hdd  and  propagcUea  atheistic  opinions,  that 
she  deprived  the  child  of  aU  religious  instruction, 
and  that  she  had  published  books  or  pamphlets 
of  an  immoral  character,  one  of  whidi  had 
already  been  condemned  in  other  courts  of  com- 
petent  jarisdietion,  and  that  for  these  reasons 
she  was  unfit  to  have  the  custody  of  the  lAild. 

Held  {affirming  the  decision  of  Jessel,  M.R.),  that 
the  tnjfarU  must  be  given  up  to  her  father. 

Where  the  ^^utestion  is  simply  what  is  most  bsruficial 
for  an  tnfant,  it  is  unnecessary  to  eonsiaer 
whether  the  father  is  in  any  way  precluded  by 
his  ovm  contract  ^om  ashing  the  aid  of  the  court 
in  enforcing  hts  Ugal  power  and  natural 
authority.  The  law  vnU  not  permit  a  father  to 
delegate  his  rights  and  powers  over  his  infant  to 
the  mother;  and  therefore  if  the  utmast  effect 
were  given  to  the  separation  deed,  it  would  only 
place  the  infant  in  the  position  of  a  fatherless 
child. 

It  is  the  settled  rule  of  the  court  that  a  father- 
la)  Beported  bj  E.  8.  BocHX,  Esq.,  BarriatoP-at-Law. 
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[Or.  01  App. 


lest  ward  mtut  be  brought  up  t»  the  religion 
of  ite  father,  the  only  exertion  being  that 
where  an  infant  ward  it  ofsumeient  age  and  in- 
ieUigenee  to  have  received  andformed,  and  hat  re- 
eeived  and  formed  other  religious  convictions,  strong 
and  apparemthf  fixed,  the  court  will  shrink  from 
the  consequences  of  any  attempt  to  disturb  them. 
The  court  toill  not  aUow  its  female  ward  to  run  the 
risk  of  being  brought  up  in  opposition  to  the 
views  of  maMeind  generally  as  to  what  is  moral, 
decent  and  womanlj/,  merwy  because  her  mother 
differs  from  those  mews. 

This  was  an  appeal  iraca.  an  order  of  the  Master  of 
the  Bolls.  A  petition  was  presented  by  the  Bev. 
Prank  Besant,  viuat:  of  Sibsey,  in  Lincolnshire,  the 
father  of  an  infant  who  had  been  made  a  ward  of 
court,  and  the  infant,  by  her  father  as  next  friend, 
praying  for  an  order  that  the  infant  might  be 
delivered  to  her  father's  cnstody  by  her  mother, 
Mrs.  Aimie  Beeant.  The  parties  were  married  in 
1867,  and  they  hod  two  children— a  boy  bomin  1869, 
and  a  girl,  Mabel  Emily,  the  infant  petitioner, 
bom  in  Ang.  1870.  Differences  haTing  arisen 
between  Mr.  and  Mra.  Berant  in  conseqaence  of 
Mrs.  Besant'a  views  aa  to  religion,  a  deed  of 
separation  waa  ezecnted  on  the  25th  of  Oct.  1873, 
whereby  it  was  agreed  that  the  mother  should  have 
the  entire  cnstody  of  the  girl  for  eleven  months, 
and  the  father  for  one  month  in  the  year,  and  the 
father  the  cnstody  of  the  boy  for  eleven  months, 
and  the  mother  for  one  month  in  the  year.  From 
that  time  the  parties  had  lived  apart,  the  mother 
having  the  care  of  the  girl  in  the  above  term,  and 
the  fftther  the  care  of  the  boy.  The  petitioner 
alleged  that  Mrs.  Besant  held  and  propagated 
atheistioal  opinions ;  that  she  deprived  the  infant 
of  all  religions  instraotion ;  and  that  she  had  pub- 
lished books  or  pamphlets  of  an  immoral  ohaiaoter, 
one  of  which  had  been  already  condemned  in  other 
courts  of  comjMtent  jurisdiction,  and  that  for  these 
reasons  she  was  unfit  to  have  the  custody  of  the 
child.  The  evidence  adduced  in  support  of  these 
allegations  went  to  show  that  in  1874  Mrs.  Besant 
commenced  her  rationalistic  writings,  and  joined 
Mr.  Charles  Bradlaugh  in  writing  for  him.  In 
Feb.  1875  she  deliverer  her  first  atheistical  lecture, 
and  she  had  continued  to  lecture  ever  since. 
From  Peb.  1875  to  Sept.  1R77  the  infant  petitioner 
was  tanght  by  a  Miss  Morris,  a  member  of  the 
Church  of  England.  In  Sept.  1877  Mra.  Beaant 
went  into  partnership  as  publisher  with  Mr. 
Bradlaugh,  and  in  that  month  the  c^ld  was  sent 
to  a  day  school,  and  the  mistress  was  instraoted 
that  she  was  to  receive  no  religious  instruction, 
and  since  that  time,  while  with  her  mother,  she 
bad  not  in  fact  received  any  at  all. 

An  a£Sdavit  had  been  filed  by  Mr.  Besant  in 
which  he  stated  that  up  to  the  time  of  the  separa- 
tion the  child  had  been  religiously  brought  up, 
and  knew  the  Lord's  Prayer  and  other  simple 
prayers  by  heart,  and  that  on  the  child's  first  visit 
to  him  in  1874  he  noticed  no  change.  On  the 
second  visit,  however,  in  1875  a  great  change  had 
occurred;  the  child  had  forgotten  all  her  prayers, 
and  on  his  saying,  "  Qood  night,  Grod  bless  you  " 
to  her,  she  said  that  her  mother  had  told  a  servant 
not  to  say  so  lo  her,  and  had  forbidden  her  to  say 
any  prayers,  as  there  was  no  Grod  to  say  them  to. 
In  1876  and  1877  he  found  that  she  remembered 
no  prayers,  and  that  she  had  no  religious  teaching. 
He  had  also  given  her,  during  those  visits,  a  New 


Testament  and  a  hymn  book,  and  she  told  Mot 
that  her  mother  had  taken  the  Testament  away. 
A  Miss  Everitt,  with  whom  she  bad  been  at  achooV 
during  the  months  of  1876  and  1877  when  she  waa 
with  her  father,  gave  evidence  of  a  similar  character. 

On  the  8th  May  1879,  judgment  was  delivered 
in  the  court  below  (see  40  L.  T.  Bap.  N.  S.  445). 

Mrs.  Besant  appealed. 

The  appellant  appeared  in  person,  and  submitted 
there  was  no  ground  for  removing  the  infant  from 
her  custody,  although  she  did  not  dispute  the  maia 
facts  alleged  against  her.  It  was  laid  down  by 
the  authorities,  that  where  a  father  had,  for  valu- 
able consideration,  parted  with  the  legal  control  of 
his  child,  he  had  no  right  capriciously  to  resume 
it,  and  here  Air.  Besant  had,  by  the  separation 
deed,  delegated  his  authority  over  the  child  to  her, 
and  could  not  repudiate  his  own  act.  She  was 
therefore  the  child's  legal  guardian,  and  the  coart 
would  only  remove  the  child  from  her  custody  on 
the  same  grounds  which  would  justify  the  remond 
of  a  child  from  the  custody  of  its  father.  She 
relied  on  the  fact  that  there  was  no  sort  of  per- 
sonal allegation  against  her.  It  waa  not  like  the 
case  where  a  child  had  been  removed  from  the 
charge  of  the  mother  because  she  bad  taken  to- 
drinking.  It  was  merely  a  case  of  speculative 
opinions,  without  immorality  of  life,  unlike  the 
case  of  Shdley  v.  Westbrook  (Jacob's  Bep.  266> 
where  LordEldon's  decision  depended  upon  the 
fact  that  he  considered  Shelley's  course  of  life  to- 
be  immoraL  She  admitted  her  views  on  religioua 
sa^jeots,  but  she  had  never  tanght  those  views  to 
the  child.  Under  the  Elementary  Education  Act 
1870  a  parent  was  not  compelled  to  give  his  child 
any  religious  instruction. 

Baooallat,  L.J. — The  Act  does  not  interfeie 
with  the  parents'  domeafeio  power. 

Braitwsll,  L.J. — Is  it  not  that  the  Legislature 
contemplated  that  as  a  certainty  some  religioos 
education  would  be  given. 

Mrs.  Besant  submitted  she  waa  in  this  position, 
that  she  could  give  the  child  any  religions  instruc- 
tion she  liked,  or  withhold  it  altogether.  The 
Act  9  Will.  4,  c.  35,  imposing  a  penalty  on  per- 
sons holding  blasphemous  opmions  was  obsolete,, 
and,  therefore,  there  was,  in  substance,  nothing 
illegal  in  the  opinions  which  she  held.  With  rs- 
gud  to  the  alleged  immoral  book,  it  contained 
no  more  than  would  be  found  in  any  medical 
work,  and  very  much  the  same  things  as 
the  Government  allowed  to  be  tanght  to  yoang 
girls  in  their  physiological  classes  at  South 
Kensington.  The  "  Fruits  of  Philosophy"  was 
written  by  an  eminent  physician,  Dr.  Knowlton, 
of  Boston,  in  the  United  States,  and  the  book  had 
been  sold  by  various  persons  in  England,  without 
molestation  for  fifty  years.  She  relied  upon  the 
remarks  of  the  Lord  Chief  Justice  in  summing  up 
to  the  jury,  before  whom  she  and  Mr.  Bradlaugh 
had  been  tried  for  the  publication  of  the  book. 
His  lordship  spoke  of  the  evil  which  had  reanlted 
from  over  population,  and  of  this  book  as  a  scien- 
tific work.  The  jury,  though  they  gave  a  verdict 
of  "  gu  ilty,"  conpled  it  with  a  statement,  that  the 
act  hod  been  done  with  no  wrong  motive.  The 
conviction  had  been  qnashed,  and  therefore  there 
had  been  both  legal  and  moral  success  in  the  cue. 
With  regard  to  the  question  of  her  right  of  afioess 
to  the  infant,  she  relied  upon  B»  A<iar-EUU  (S^ 
L.  T.  Bep.  N.  S.  380 ;  L.  Bep.  10  Oh.  Dir.  4»). 


Digitized  by 


Google 


Juno  7,  1879.] 


THE  LAW  TIMES. 


[Vol,  XL,  N.  a-471 


Ct.  oj  App.] 


Be  Mabel  Ekilt  Besant  (aa  Infant). 


[Oi.  OP  App. 


BardaioeU,  for  the  father,  said  that  no  objection 
^lad  erer  been  raised  co  Mrs.  Besant  having 
reasonable  aocees. 

Mrs.  Besant  was  proceeding  to  draw  their  Lord- 
ships'  attention  to  the  jadgment  of  the  Master  of 
the  Bolls,  when — 

Jahes,  L.  J.,  said  : — It  is  not  necessary  to  adopt 
the  opinion  of  the  Master  of  the  Bolls,  or  his  strong 
langaage:  but  I  think  yon  have  not  dealt  with 
the  important  part  of  the  case.  The  question  is, 
what  would  be  the  effect  on  the  future  prospects 
of  the  young  lady  from  your  devoting  yourself, 
perfectly  conscientiously,  to  a  sort  of  martyrdom 
for  the  propagation  of  your  opinions  P 

Mrs.  Besant  submitted  that  her  daughter's 
social  position  would  be  lower  in  the  family  of  a 
poor  country  clergyman,  than  with  herself.  The 
father's  means  were  such  that  he  could  only  give 
the  child  a  third-rate  education ;  whereas,  if  the 
child  were  left  with  the  mother  it  would  have  the 
best  education  which  could  be  obtained. 

BardnBeU  (with  whom  was  Inee,  Q.O.),  for  the 
Bev.  P.  Besant,  contended  that  the  facts  stated  in 
the  affidavits  would  justify  the  oourt  in  removing 
the  infant  from  the  custody  of  her  mother.  The 
&thep  ooold  not  rid  himself  of  the  duty  of  seeing  to 
tbechild's  religious  teaching,  and  under  the  Infants' 
Cnsiiody  Act,  1873,  the  court  was  bound  to  infuse 
-to  enfoTLe  the  separation  deed  if  it  considered  it 
would  not  be  for  the  infant's  benefit.  In  the  case 
of  Varuitlart  v.  Vansiitart  (31  L.  T.  Bep.  4;  2  Do 
G.  &  J.  249),  it  was  held  that  the  provision  in  a 
(eparation  deed  giving  the  mother  the  entire 
custody  of  the  children  was  contrary  to  public 
policy  as  interfering  with  the  due  disona]^e  of  the 
ibther's  duties  with  respect  to  them.  The  only 
question  here  was  whether  it  was  for  the  good  of 
the  child  that  she  should  bo  taken  from  her 
mother.  The  published  pamphlets  showed  that 
Mrs.  Besant  had  no  religious  belief  whatever,  and 
the  evidence  showed  that  the  child  had  no  religious 
training  and  he  submitted  it  would  be  most  injurious 
to  the  welfare  of  the  child  if  this  system  were 
ocmtinned.    He  also  referred  to. 

The  Countets  of  Westmeath's  ccue,  note  to  Lyont  r. 

Blenkin,  Jaoob'a  Bra.  251 ; 
Simpson  on  Infanta  (1^5),  p.  139. 

Jaxss  L.  J.  intimated  that  the  court  did  not 
require  to  hear  counsel  for  the  respondent  any 
further. 

Mrs  Besant  in  reply  contended  that  the  Countess 
of  Westmeath's  case  did  not  touch  the  present 
case,  tat  there  the  husband  was  willing  to  receive 
his  wife,  who  had  absented  herself,  while  here  the 
husband  had  taken  action  to  prevent  his  wife  from 
returning  to  iiim.  She  denied  that  any  stigma 
would  attach  to  the  child  from  its  conneotion 
frith  her.  On  the  contrary  there  were  solid  ad- 
vantages to  the  child  in  living  with  her  mother, 
as  the  father  had  no  resources,  and  therefore 
oonld  make  no  provision  for  her.  If  the  child 
w«e  allowed  to  be  brought  up  by  a  third  person, 
the  mother  being  permitted  to  have  free  aocees, 
she  was  willing  to  set  apart  the  annual  sum  of 
1  lOi.  which  she  was  to  receive  under  the  separa- 
tion deed,  to  be  accumulated  for  the  chila  till 
she  was  twenty-one.  That  was  the  solid  conside- 
zation  she  was  willing  to  give. 

Jaius,  L.  J. — ^Have  you  anything  to  say  to  this 
,p<Mikt;  if  Mr.  Besant  were  dead,  would  not  the 


child  have  to  be  brought  up  in  the  father's  re- 
ligion, according  to  the  rule  of  court  P 

Mrs.  Besant  was  aware  that  of  two  possible 
guardians,  one  a  Christian  and  the  ot^er  not,  the 
court  would  prefer  the  former,  but  she  submitted 
that  the  rule  of  court  was  not  applicable  in  this 
case. 

James,  L.J.,  delivered  the  written  judgment  of 
the  court  as  follows : — "We  have  not  in  this  case  ta 
consider  any  question  as  to  the  exercise  of  the 
power  of  the  oourt  to  deprive  a  father  of  the 
paternal  power  over  his  children  which  the  law 
recognises  as  of  the  essence  of  that  &mily  consti- 
tution which  lies  at  the  foundation  of  our  sooial 
organization.  We  have  not  to  inquire,  and  we 
will  not  discuss,  whether  the  things  which  are 
alleged  as  the  grounds  for  removing  the  infant 
■ward  from  the  custody  or  control  of  the  appellant, 
her  mother,  would  or  would  not,  if  alleged  against 
a  father,  have  afforded  sufficient  ground,  or  any 
ground,  for  depriving  him  of  his  legal  power  and 
natural  authority.  On  the  other  hand,  we  have 
not,  hiving  regard  to  the  way  in  which  the  case 
has  been  presented  to  us  on  behalf  of  the  re- 
spondent, as  baaed  entirely  on  the  question  of 
what  is  for  the  infant's  good,  to  consider  whether 
the  father  is  or  is  not  to  any  extent  precluded  by 
his  own  contract  from  asking  for  the  assistanoe  of 
the  court  in  enforcing  suoh  power  and  authority. 
The  father  did  by  a  separation  deed,  executed 
subsequently  to  the  Act  36  and  37  Yia,  cap.  12, 
for  vaiable  consideration  covenant  as  follows — 
vis.,  that,  "Except  during  one  mouth  in  eivery 
year  hereinafter  provided  she,  the  sud  Annie 
Besant,  may  have  the  said  Mabel  Emily  Besant  so 
long  as  she  shall  oontinne  an  in&nt,  to  reside  with 
her,  the  said  Annie  Besant,  en:  where  she  shall 
from  time  to  time  direct,  and  that  except  as 
aforesaid  she,  the  said  Annie  Besant,  shall 
have  the  sole  custody  and  control  of  the 
said  Mabel  Emily  Besant  free  from  interference 
or  interruption  on  the  part  of  the  said  Frank 
Besant."  [The  deed  also  provided  that  Mr. 
BeSant  might  in  eaoh  and  every  year  for  one 
month  have  the  in&nt  daughter  to  reside  with 
him,  where  he  should  from  time  to  time  direct, 
and  that  during  such  period  he  should  have  the 
sole  custody  and  control  of  her,  free  from  inter- 
ference or  interruption  on  the  part  of  Mrs.  Besant.] 
And  it  may  be  necessary  in  some  other  case,  or 
on  some  other  occasion,  to  consider  and  determine 
what  the  exact  oSect  is  of  such  a  covenant  read 
with  the  provision  of  the  Act,  which  says,  (sec- 
tion 2),  "  No  agreement  contained  in  any  separa- 
tion deed  made  between  the  father  and  mother  of 
an  infant  or  infants  shall  be  held  to  be  invalid  by 
reason  only  of  its  providing  that  the  f&ther  of 
such  infant  or  infiuits  shall  give  up  the  custody  or 
control  thereof  to  the  mother;  provided  always 
that  no  court  shall  enforce  any  such  agreement  if 
the  court  shall  be  of  opinion  that  it  shall  not  be 
for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereto."  Indeed,  we  are  informed  that  as 
between  the  husband  and  wife,  parties  to  this  pro- 
ceeding, an  appeal  is  likely  to  be  presented  to 
this  court  from  a  deoision  pronouaoed  in  a  suit 
brought  for  determining  their  rights  under  the 
deed  of  separation.  The  appellant  has  contended 
that  that  deed  has  placed  her  with  respect  to  the 
infant  in  the  same  position  as  the  father  would 
have  been  in  if  he  had  not  executed  it,  amounting, 
in  £act,  to  a  delegation  to  her  in  respect  of  the 
Digitized  by  VjVJVJV  It 


472-VoL  XL..  N.  8.] 


THE  LAW  TIMES. 


[Jane  7, 1879. 


Or.  01  App.] 


Be  Mabel  Euilt  Bssamt  (an  lafant). 


[Ci.  Of  Apf. 


infant  of  his  rights  and  powers.  Saoh  a  conten- 
tion is,  of  ooarse,  untenable.  No  snch  sabstitntion 
or  delegation  is  possible  by  our  law.  For  the  pur- 
poses of  this  petition  the  utmost  possible  eSect 
that  oould  be  given  to  suoh  a  deed  would  be  that, 
aa  between  the  husband  and  wife,  it  created  a 
personal  disability  in  the  former  to  exercise  or  to 
allegje  his  parental  power  and  authority  in  re- 
zaoTing,  or  for  the  purpose  of  procuring  the  re- 
moval, of  the  child  from  her  custody  and  control. 
But  assume — and  this  is  a  very  strong  assump- 
tion— that  it  has  in  this  respect  the  utmost  effect 
contended  for  by  the  appellant,  it  only  places  the 
irard  in  the  same  position  as  a  fatherless  child, 
as  the  child  of  a  father  who  is  dead  or  of  unsound 
mind,  or  otherwise  incapacitated.  And  the  court 
has,  on  that  assumption,  to  deal  with  the  ward  ac- 
cordingly. Now  there  is  nothing  more  clearly 
established  as  the  settled  rule  of  the  court  than 
this :  that  it  is  the  duty  of  the  court  to  take  care 
that  a  fatherless  ward  is  brought  up  in  the  reli- 
gion of  the  father.  The  only  exception  is  that 
where  an  infant  ward  is  of  sufficient  age  and  intel- 
li{[ence  to  hare  received  and  formed,  and  has  re- 
ceived and  formed,  other  religious  impressions  and 
oonTictions,  strong  and  apparently  fixed,  the 
court  shrinks  from  the  consequences  of  any 
attempt  on  its  part  to  disturb  them.  Bat,  in  view 
of  this  possible  result,  the  court  also  and  always 
takes  what  oare  it  can  to  interfere  at  a  sufficiently 
early  period  to  prevent  the  ward  from  receiving 
saoh  impressions.  This  consideration  would  have 
been  sufficient,  and  is,  in  our  judgment,  sufficient 
alone  to  determine  the  question  on  this  petition. 
It  would  be  impossible  for  the  court  to  allow  its 
ward,  a  Ohristian  child,  the  child  of  a  Christian 
&ther,  baptized  in  the  Christian  church,  to  remain 
under  the  gruardianship  and  control  of  a  person 
who  professes  and  teaches  and  promulgates  the 
religions,  or  anti-religious  opinions  which  the 
appellant  avows  that  she  professes  and  intends  to 
persevere  in  teaching  and  promulgating.  We 
have  nothing  to  do  with  the  strength  of  the  con- 
BoientiouB  motives  by  which,  as  she  alleges,  she  is 
impelled  so  to  profess,  teaob,  and  promaigate.  In 
the  absence  of  the  father  (the  father  being  assumed 
to  be  practically  absent)  the  court  is  ttie  real 
guardian  of  the  infant,  and  must  perform  its  duty 
to  the  ward  accordingly,  and,  if  necessary,  wholly 
irrespective  of  the  convictions  or  wishes  of  the 
molber,  and  by  separating  the  child  from  her.  It 
is  a  plain  imperative  duty  which  the  law  costs  on 
the  court ;  it  is  the  plainest  right  of  the  infant 
ward.  The  same  duty  and  the  same  right  would 
exist  if  the  child  were  the  child  of  a  Jew,  a  Parsee, 
a  Mahomedan,  or  'Buddhist.  But,  although  this 
is,  as  we  have  said,  alone  sufficient  for  the  deter- 
mination of  the  case  before  us,  we  are  bound  to 
dispose  of  other  matters,  the  matters  on  which 
the  judgment  of  the  court  below  mainly  proceeded. 
The  appellant  has  not  only  taught  what  she  calls 
natters  of  speculative  opinion  in  religion,  but  has 
published  other  works  which  she  avers  to  be  in 
the  domain  of  physiology,  of  medical  science,  and 
political  economy,  some  of  which  works  she  her- 
self has  written.  She  avers  that  she  has  done  this 
from  a  desire  to  promote  the  happiness  of  the 
poorer  millions  of  her  fellow-creatures  and  from  a 
conscientious  conviction  that  she  is  doing  a  good 
work.  From  the  particular  nature  of  the  topics 
which  she  has  chosen  to  select  they  may  easily  be 
80  handled  or  so  published  as  to  be  immoral,  inde- 


cent, and  corrupting.  One  of  those  publications  was 
the  sobject  of  a  prosecution  and  a  trial,  and  after  a. 
hearing,  in  which  everything  that  was  alleged, 
with  great  ability,  by  the  appellant  and  by  her  co- 
defendant  was  listened  to  patiently,  and  after  a. 
charge,  a  careful  charge,  in  many  respects  favour- 
able to  the  defendants,  as  is  shown  by  the  appel- 
lant's quotations  from  it  to  us,  the  jary  foand  a 
verdict  as    follown : — "  We  are   unanimously   of 
opinion  that  the  book  in  question  is  calculated  to 
deprave  public  morals ;  but,  at  the  same  time,  we 
entirely  exonerate  the  defendants  from  any  cor- 
rupt motives  in  publishing  it."    The  court,  evi- 
dently disposed  to  give  every  weight  to  the  latter 
part  of  the  finding,  asked  the  defendants  if  they 
would  undertake  to  discontinue  the  publication  of 
a  work   which   had  been  so  stigmatised  by  au 
impartial  jury.    This   they  refused   to  do,  and, 
accordingly,  a  severe  sentence  was  passed  on  them. 
It  is  true  that,  on  a  technical  objection,  the  pro- 
ceedings were  (Quashed,  but  that  is,  in  our  judg- 
ment, wholly  immaterial  to  any  question  before 
us.    We  have  it  before  us  that  the  apfwUant  was 
found  guilty  by  a  jury  of  publishing  a  work  stig- 
matized by  them  as  being  calculated  to  deprave 
public  morals,    and   that   she,   in  spite  of  that 
finding,  determined  to  persist,  and  did  persist,  in 
publishing  that  work.    That  the  jury  were  right 
m  their  finding  the  judges  of  the  Court  of  Queen's 
Bench  had  no  doubt,  and  we  are  constrained  to  say 
that  we  entirely  concur.   The  other  works  charged 
are  substantially   of  the  same  character.    It  is 
impossible  for  us  not  to  feel  that  the  conduct  of 
the  appellant    in   writing  and   publishing  snch 
works  is  so  repugnant,    so    abhorrent,    to   the 
feelings  of  the  great  majority  of  decent  English- 
men and  Englishwomen,  and  would  be  regarded 
by  them  with  such  disgust,  not  as   matters  of 
opinion,  but  as  violations  of  morality,  decency, 
and  womanly  propriety,  that  the  future  of  a  girl 
brought  up  in  association  with  such  a  propaganda 
would  be  mcalculably  prejudiced.    The  appellant 
contends    that    these    are    unfounded    and    un- 
warranted antipathies  and  prejudices,  like  thos» 
with  which  rival  sects  were  wont  to  regard  one 
another.    But  the  court  cannot  allow  its  ward  to 
run  the  risk  of  being  brought  up,  or  growing  op, 
in  opposition  to  the  views  of  mankind  g^erally 
as  to  what  is  moral,  what  is  decent,  what  is 
womanly  or  proper,  merely  because  her  mother 
differs  from  those  views,  and  hopes  that  by  ther 
efforts  of  herself  and  her  fellow-propagandists  the 
world  will  be  some  day  converted.    If  the  ward 
were  allowed  to  remain  with  the  mother,  it  is  pos- 
sible, and,  perhaps,  not  improbable,  that  she  would 
grow  up  to  be  the  ?rriter  and  publisher  of  such 
works  as  those  before  us.     From  such  a  possible 
future  the  Master  of  the  Rolls  thought  it  bis  duty 
to  protect  her,  and  we  have  no  hesitation  in  saying 
that  we  entirely  concur  with  him.    Removing  the 
ward  from  her  mother,  the  proper  coarse  was  to 
restore  her  to  her  father,  against  whom  there  has 
been  in  this  matter  no  allegation.    With  regard 
to  the  access  of  the  mother  to  the  child,  as  to 
which  we  have  been  asked  to  vary  the  order,  there 
is  nothing  in  the  order  as  it  stands  which  would 
prevent  an  application  to  the  Judge  in  Chamb«« 
for  all  proper  directions  in  that  respeot,  and  he 
has  since  given  directions,  and  we  cannot  on  this 
hearing  give  any  further  or  other  directions  on 
the  subject.     We  cannot  and  do  not  antidpate 
that  he  will  not  exercise  his  judicial  discretion 
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with  all  consideration  for  the  appellant.  The 
iq>peal  must  be  diBmisaed,  with  costs  to  the  extent 
of  the  secTirity  (20L)  given  by  the  f^pellaat. 

Appeal  ditmisted. 
Solioitora  for  the   respondent,  SeoU,  Jarmain 
•od  Tra$$. 

SITTINGS  AT  WESTMINSTER. 

^66.27  oni  Jfarefc  22. 

(Before   Bbett,    Cottok,   and   Thmigbe  L.JJ.) 

GntDLBsiOKB  V.  Tez  Bbightok  Aquuuuic 

COMPANT.   (a) 

Trofanaiion  of  tto  Lord^t  Day— 21  Gto.  3,  e.49, 
M.  1,  4. — Aeiion  for  penMUt — Covin  and 
coUution. 

A  judgment  recovered  in  on  action  by  arrangement 
between  ilie  parties  in  order  to  protect  the  offmderi 
against  bond  fide  actions  for  the  pmoiAea  is 
eovinovu  and  eoUusive. 

The  plaintiff  sued  the  defendants  to  recover  a 
penalty  under  21  Geo.  3,  c.  49,  a.  1.  for  keepina 
open  the  Brighton  Aquarium  on  a  Sunday,  I5<A 
Aug.  Subsequently  to  the  issuiitg  of  the  writ  in 
the  plaintiff's  aeiion,  the  solicitor  cfthe  defendanU 
obtained  permission  from  one  B.  to  instruct  a 
soUeitor  to  bring  an  action  in  B's  name  for  penal- 
ties incurred  for  keeping  the  Aquariitmlppen  on  the 
15ih  Aug.  and  the  several  Sundays  intervening 
between  that  date  and  the  7th  Oct.;  it  being 
understood  that  R.  should  not  issue  execution  or 
daim  tlie  penalties,  but  that  the  company  might 
do  what  tlUy  pleased  with  the  judgment  so  to  be 
obtained  in  B.'s  name.  At  the  time  of  meMng 
this  arrangement  neither  B.  nor  the  eolicilor  to 
the  company  were  aware  of  the  plaitUiff's  actum. 
The  object  of  the  arrangement  with  R.  was  to  pro- 
tect (h*  eompamy  against  any  action  whMi  might 
be  brought  for  any  of  the  several  penalties,  and 
clso  to  obtain  as  earhas  possible  a  remission  of 
thepenaUies  by  the  Home  Secretary  under  38|-39 
Vict.  e.  80.  B.  had  nothing  more  to  do  with  the 
action  brought  in  his  name.  Judgment  was 
signed  by  default  on  2Sth  Oct.  This  judgment 
the  defendants  pleaded  in  bar  of  the  plaintiff's 
aUion,  and  the  plaintiff  replied  that  the  judg- 
ment was  obtained  by  eovin  and  cMueion. 
■HeU,  that  the  judgment  obtained  under  B.'s  name 
wae  no  bar  to  plaintiff's  action,  because  it  was  in 
reaUiy  no  judgment,  as  B.  was  only  a  nominal 
J^aintif,  and  the  plaintiff  and  defindants  were 
in  substance  identteal. 
And  per  Cotton  and  Thesiger,  L.JJ.,  that,  inas- 
mwh  as  the  resrdt  of  the  proceedings  in  B.'s  action 
was  to  defraud  and  vrejudiee  a  third  party,  the 
judgment  could  not  lea  bar  to  plaintiff's  action, 
being  covinous  and  eoUusive. 

Tbu  was  an  appeal  by  the  defendants  from  a 
judgment  of  the  Exchequer  DiTision,  in  an  action 
to  recover  a  penally  under  21  Geo.  3, 49.  The 
facts  (b)  are  stated  as  far  as  material  in  the  report 

(a)  Sapottad  Iij  P.  B.  HsrcMin,  £■<).,  BuiMar^t-Lwr. 

(i)  By  81  Om.  8.  o.  46,  s.  1,  "  Any  house,  room,  or 
«a«plaee  wUoh  shall  be  opened  or  used  for  pnblio 
oitertainment  or  amnsement  .  .  .  upon  any  part  of  the 
loid's  Vmj,  called  Sunday,  and  to  whioh  persona  shall 
be  admitted  by  the  payment  of  money,  or  by  tickeia 
s^  for  DMney.  shall  be  deemed  a  disorderly  bonae  or 
^!S!i-^x^  Iwopsr  of  snob  boose,  room,  or  ]4aoe 
uall  forfeit  the  snm  of  2001.  for  every  day  that  snob 
bome,  room,  or  place  ihall  be  opened  or  nsed  as  afote- 


of  the  proceedings  in  the  ooort  beloiv  (reported 
38  L.  T.  Rep.  N.  S.  358 ;  L.  Rep.  3  Ex.  Div.  p.  137). 
and  in  the  judgment  of  Cotton.  L.  J. 

0.  BusseU,  Q.O.  and  G.  F.  MaedoneU  {MeMiUan 
with  them)  for  the  appiellants. — The  true  defi- 
nition of  covin  is  "  a  secret  assent  determined 
in  the  heartx  of  two  or  more  to  the  da- 
frmiding  and  prejudice  of  another"  (Co.  Lit. 
357  b).  Therefore,  such  a  plea  as  this  cannot  be 
established  without  proving  fraud,  which  is  also 
implied  in  the  word  collusion.  Covin  and  ool> 
lusion  are  made  penal  by  stat.  4  Hen.  7,  c.  20,  and 
therefore  the  plaintiS  who  alleges  them  must 
prov  e  as  strict^  as  upon  an  indictment,  and  he 
must  prove  these  ingredients,  none  of  which  are 
present  here,  viz..  two  parties  (2Vs*^m'«  eats 
9  Rep.  195);  fraud  essential  (Meddouiaroft  v. 
Huguenin)  (4  Moo.  F.C.  386) ;  prejudice  to  third 
party.  If  two  persons  take  a  case  by  oonsent, 
and  on  proper  materials,  this  is  not  ooUnsiTe: 

Snau  T.  Chuld,  L.  Sep.  3  H.  L.  55 ; 

Donegal  v.  Donegal,  3  FhiU.  Eoc.  Cas.  601. 

Seoundly,  the  rule  that  the  first  writ  in  pmnt  of 
date  acquires  a  vested  right  is  repealed  by  im- 
plication by  the  Unifbrmity  of  Process  Act  (2 
Will.  4,  o.  39).  But  even  if  the  rule  did  exist,  the 
plaintiff  could  not  avail  himself  of  it.  because  his 
writ  does  not  specify  for  what  Sunday  he  sues. 
They  also  cited 

Perry  v.  Jfeddoieeroft,  10  Bsav.  188 ; 

aarth  V.  Cotton,  3  Atk.  756 ; 

Butchinaon  r.  Thomtu,  8  Lev.  lil ; 

Sparry' I  ease,  5  Bep.  128 1 

Comie  v.  Pitt,  3  Burr.  1423 : 

Viner's  Abr.  VI.  p.  475. 
Sir  Hardinge  Oiffard  (Solicitor-General).  Waddy, 
Q.C.,  and  Sosanquet  for  the  respondents. — 
There  can  be  no  question  that  the  15th  Aug. 
was  the  day  in  respect  of  which  the  plaintm 
sued,  and  the  point  was  not  taken  at  the  trial. 
Covin  does  not  ex  vi  termini  require  two  parties. 
It  is  enough  that  the  action  was  not  broagct  bond 
fide  for  the  purpose  of  recovering  the  penalties, 
and  it  is  immaterial  that  the  motives  of  the  parties 
were  in  other  respects  good.  Here  Rolfe  was 
merely  nominal  plfuntiff,  and  for  the  purpose  of 
overriding  an  A!ct  of  Parliament,  therefore  the 
action  was  not  bond  fide.  Protective  actions  are 
expressly  within  the  meaning  of  the  statute  of 
Hen.  7.  and  for  this  purpose  it  is  enough  that 
there  was  an  agreement  that  no  penalty  should  be 
recovered.  The  priority  of  respoBdent's  writ 
makes  him  entitled,  and  the  company  should  hare 
pleaded  th-s  against  plaintiff.    He  cited 

Chauosr's  Proloffoe ; 

Year  Books.  Wuen.  TI.  lOoh.  Ttam.  No.  86,  p.  19. 

MaedoneU  in  reply. 

Jforeh  22. — ^The  following  judgments  were  deli- 
vered. 

Brett.  L.  J. — This  case  was  tried  before  Cleasby. 
B.,  and  it  seems  to  me  that  his  direction  to  the 
jury  amounted  to  this,  that  they  might  find  that 
the  previous  judgment  whioh  had  been  obtained 
had  no  effect,  although  they  might  be  of  opinion 

said  OS  the  Lord's  Day  to  anoh  pezaon  as  will  sne  for  the 


By38&89'\^et.o.80,  s.l,"ltaballbebkwfal  for  her 
]I«eaiy  to  remit  in  whole  or  in  part  any  penalty,  fins,  or 
fcneitare  imposed  or  reooveied  for  any  offenoe  nnder 
the  said  Aot;"  21  Qeo.  3,  o.  49.  "Whether  on  bidiot- 
mant,  information,  or  lummary  oonTiotion.  or  by  aotion, 
or  any  other  proceaa." 
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that  there  was  no  fraud.  The  Exchequer  Divi- 
Bion,  after  the  jury  had  fonnd  a  verdict  for  the 
plaintiff,  confirmed  this  ruling.  Now  if  it  were 
necessary,  in  order  to  support  the  judgment  of  the 
court  below,  to  say  that  there  had  been  any  fraud, 
or  anything  which  could  be  ckiled  fraud,  on  the 
part  of  anyone,  I  could  not  agree  to  that,  for  in 
jny  opinion  there  was  not  a  symptom  of  any  fraud, 
but  what  was  done  was  an  honest  transaction,  and 
there  was  no  harm  in  it  morally.  There  was  a 
division  of  opinion  among  different  people  as  to 
the  propriety  of  suing  for  and  recovering  the 
penalties  imposed  by  this  Act  of  Parliament,  and 
that  being  so,  the  solicitor  for  the  defendants  re- 
quested a  person,  to  whose  mind  it  appeared  that 
Uie  penalties  ought  not  to  be  recovered,  to  sue 
the  defendants  for  a  penalty  under  the  Act.  He 
had  two  intentions  m  so  doing,  first,  that  the 
judgment  which  he  recovered  should  be  an  answer 
to  any  other  action  frhich  might  be  brought 
against  the  defendants  for  the  same  cause ;  and, 
secondly,  that  the  Home  Secretary  might  remit 
the  penalty  which  the  defendants  bad  incurred. 
Neitner  object  was  illegal  or  immoral ;  what  was 
done  was  done  for  the  purpose  of  protecting  the 
company.  It  was  not  shown  that  the  person  who 
sued  the  defendants  at  the  request  of  their  soli- 
ctor knew  that  the  other  action  had  been  com- 
menced, but  in  my  opinion  that  would  be  imma- 
terial. I  think  the  defect  was  brought  about  by 
the  over  caution  of  the  defendant's  solicitor, 
for,  if  Bolfe  had  instructed  some  other  soli- 
citor, and  had  sued  the  defendants,  although 
he  might  have  been  bound  in  honour  not  to 
exact  the  penalty  when  be  had  obtained  judg- 
ment for  it,  I  think  there  would  have  been  no 
covin  and  collusion.  But  the  defendants'  solicitor 
rec^uested  Solfe  to  allow  him  (the  defendants' 
Bohcitor)  to  bring  the  action,  using  Bolfe's  name  as 
plaintiff ;  but  Bolfe  had  no  control  over  the  pro- 
ceedings, and  did  not  instruct  any  one  to  act  on 
his  behalf,  but  onl^  lent  his  name  for  the  purpose 
of  the  action.  This  shows,  in  my  mind,  tnat  the 
suggested  plaintiff,  Bolfe,  was  really  no  nlaintiff  at 
all,  but  that  the  company  were  in  r^ity  both  plain- 
tiffs and  defendants.  Therefore,  although  in  form 
there  is  a  judgment,  there  is  in  reality  no  judgment 
whatever.  If  the  plaintiff  in  this  case  had  pleaded 
in  reply,  not  that  there  was  covin  and  collusion, 
but  had  pleaded  a  reply  in  which  the  facts  were 
stated,  it  would  have  been  shown  that  there  was 
no  judgment  which  could  be  held  to  be  valid. 
Therefore  I  am  of  opinion  that  there  was  no  judg- 
ment, and  on  that  ground  alone  I  am  a  party  to 
afBrming  this  decision. 

Cotton,  L.J. — This  was  a  motion  by  the  defen- 
dants by  way  of  appeal  from  the  decision  of  the 
Exchequer  Division  for  a  new  trial  on  the  ground  of 
misdirection  by  the  judge  before  whom  the  case 
was  tried.  The  action  was  to  recover  a  penalty 
nnder  the  Act  21  Geo.  3,  c.  49.  This  Act  makes 
the  penalty  a  debt  due  to  the  person  who  sues  for 
it.  The  defendants  pleaded  a  judgment  in  respect 
of  the  same  offence,  that  is,  keeping  open  the 
Aquarium  on  Sunday  the  15th  of  August  obtained 
at  the  suit  of  Bolfe.  The  plaintiff  replied  that 
the  judgment  was  obtained  by  covin  and  collusion, 
and  the  jury  found  for  the  plaintiff  on  this  issue, 
and  there  was  a  verdict  and  judgmont  for  the 
plaintiff.  There  was  an  application  to  the  Ex- 
chequer Division  for  a  new  trial,  but  that  court 
refused  to  interfere,  hence  the  appeal  to  us.    This 


action  was  commenced   on  the  17th  Aug.  1875. 
There  was  evidence  at  the  trial,  that  in  October 
the  solicitor  of   the  defendants  saw  Bolfe,  and 
that    at    his    request    Bolfe     authorised    him 
to  commence  in  the  name  of  Bolfe  an  sctaoa 
against  the  company  for  penalties  incurred  for 
keeping  open  the  Aquarium  on  the  15th  Aag. 
and  on  the  Stmdays  intervening  'uetween  that  day 
and  tho  20th   Oct.,    that    the    solicitor   of  the 
company  accordingly  inRtmoted  the  solicitor  who 
appeared  on  the  record  for  Bolfe,  that  this  solicitor 
received  no  instructions  in  the  matter  from  Bolfe, 
that  on    the  28th  Oct.    the    company    suffered 
judgment  by  default,   that   this  judgment  had 
never  been  enforced,  and  that  although  there  was 
no  positive  agreement  that  the  judgment  should 
not  be  enforced  against  the  company,  there  wasatt 
honourable  understanding  between  Bolfe  and  the 
company  that  the  action  brought  in  his  name  was- 
te be  a  protective  action,  and  that  Bolfe  should 
not  issue  execution.    One  of  the  objects  in  allow- 
ing Bolfe  to  obtain  judgment  was  to  ascertain  in 
an  action  in  which  the  plaintiff  was  not  hostile 
whether  the  JSome  Secretary  would  exercise  the 
power  given  to  him  by  a  recent  Act,  of  preventiog 
penalties  being  enforced,  and  it  was  proved  that  till 
after  the  judgment  pleaded  was  confessed,  neither 
Bolfe  nor    the   solicitor  who    appeared    as    his 
solicitor  on  the  record  knew  of  the  present  action. 
On  this  evidence  the  defendants  contended  that 
Bolfe  had  no  intention  of  defeating  the  claim  of 
the  plaintiff  in  the  present  action,  and  that  his 
intention  to  protect  the  company  was  not  sufficient 
to  support  the  reply  of  covin  and  collusion.      Tho 
learned  judge,  in  summing  up,  in  effect,  told  the 
jury  that  it  was  not  necessary  for  the  support  of  this 
reply  of  covin  and  collusion  to  show  that  Bolfe 
knew  of  the  plaintiff's  action,  that  even  though 
the  object  of  the  company  in  procuring  the  action 
to  be  brought  was  to  obtain  the  decision  of  the 
Home    Secretary,  the  judgment  would    be  one 
obtained  by  covin  and  collusion,  if  in  fact  there 
was  no  intention  to  take  out  execution,  or  other- 
wise enforce  the  judgment,  and  if  the  intention 
was  to  protect  the  company.    The  jury  on_  this 
direction  found  for  the  plaintiff,  and  I  am  of  opinion 
that  there  was  no  misdirection,  and  that  there- 
was  ample  evidence  to  support  the  verdict.  There 
was  much  argument  before  us  as  to  the  meaning 
of  the  word  covin.    It  may  be  assumed  that  the 
meaning  of  the  reply  is  that  the  judgment  was  ob- 
tained by  an  agreement  between  Bolfe  and  the 
defendants  the  company.  For  even  if  the  word  covin 
does  not  oE  itself  import  an  agreement  between 
two,  covin  and  collusion  do.    I  am  also  of  opinioa 
that  to  make  an  agreement  covinous,  there  must 
be  something  in  it  which  in  the  view  of  the  law  is 
deceit.  Now,  in  an  action  for  penalties  the  plaintiff 
is,  ordinarily  and  in  the  absence  of  agreement 
between  him  and  the  defendant,  a  person  inde- 
pendent of  and  adverse  to  the  defendant,  seeking 
to  obtain  a  judgment  as  a  means  of  enforcing  for 
his  own  benefit    payment    of    the    penalty.    If 
in  snoh  an  action,  though  the  plaintiff  is  appa- 
rently independent  of  the  defendant,  he  has  by 
agreement  with  the  defendant  allowed  his  name 
to  be  used  as  plaintiff,  and  authorised  the  defen- 
dant, or  his  solicitor,  to  instruct  a  solicitor  to  act 
for  him,  the  nominal  plaintiff,  and   there  is  on 
agreement,  or  understanding,   that  judgment  id 
the  action  shall  not  be  enforced,  but  used  as  a  pra- 
tection  to  the  defendant  against  other  actionsr 
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«il,her  already  bronght,  or  which  may  be  brought, 
to  recover  a   penalty  given    by    statate ;    then 
the  action  is   one  in  which  the  company  are  in 
sabstance  both    plaintiffs    and    defendants,   and 
this  agreement  or  arrangement  is  an  agreement  or 
arrangement  that  the  position  of  the  parties  to 
the  action,  apparently  hostile,  shall  be  friendly; 
that  the  action  and  jadgment,  which  purport  to  be 
an  attack  on,  shall  in  fact  be  a  protection  to  the 
defendant,  an  agreement  that  the  reality  shall  be 
different  from  what  is  represented.    This,  in  my 
opinion  is,  even  in  the  absence  of  any  intent  to 
defraud,  deceit,  and,  in  my  opinion,  though  the 
agreement     or    arrangement     be     not     legally 
Unding,   the  jadgment    confessed    or    obtained 
ander  it  will   have  been  obtained  by  covin  and 
collusion,    and    cannot    be    relied    on    by    the 
defendant  in    answer    to    an   action    in    respect 
of   the    same    matter    brought    by    any    other 
person,    and    the    learned     judge    so    directed 
the  jury.    It  was  urged  upon  ns  that,  to  support 
the  reply  of  covin  and  collusion,  it  was  cecessary 
that  the  agreement  should  be  intended  to  deprive 
or  defraud  tho  plaiutiS  in  the  present  action  of  his 
claim,  that  Bolfo  had  no  such  intention,  and  that 
neither  be  nor  his  solicitor  knew  of  the  present 
action  till  after  judgment  was  confessed  in  Brdfe's 
action.    But  it  was  stated  by  the  solicitor  of  the 
defiandants  that    the  object  of  the  action  com- 
menced in   Bolfe's  name  was  to  protect  the  de- 
fendants, that  is,  to  defeat  the  claim  of  any  person 
who    might   endeavour  to   obtain  judgment  for 
penalties  for  keeping  open  the  aquarium  on  any 
Sunday  covered  by  Bolfe's  action,  and,  if  so,  in 
law  the  parties  to  the  agreement   must  be  con- 
sidered to  have  intended  to  defeat  the  claim  of  the 
plaintiff  as  one  of  the  general  body  against  whose 
claims  Bolfe's  action  was  intended  to  protect  the 
defendants.    It  was  strongly  pressed  in  support 
of  the  appeal  that  the  object  of  Bolfe's  action  was 
to  obtain  a  judgment  on  which  the  decision  of  the 
Home  Secretary  could  be  taken  as  to  the  course 
which  he  would  adopt,  and  t^at  this  was  disregarded 
by  Cleasby,  B.    In  my  .opinion  he  was  right  in  so 
doing.     Is  is  unnecessary  to  consider  whether  the 
intention  to  apply  to  the  Home  Secretary,  as  if 
Bolfe  were  an  independent  plaintiff,  seeking  to 
enforce  payment  of  the  penalties,  while  in  fact 
he  was,  as  plaintiff  in  the  action,  a  mere  name 
used  by  tho  company,  by  means  of  which  name 
the  company  bad  obtained  a  judgment  for  their 
own    protection,  was    not    of     itself    an    argu- 
ment  against    the   validity    of    that    judgment. 
But  the  circumstance  that  one  of  the  objects  was 
to  apply  to  and  obtain  the  decision  of  the  Home 
Secretary  does  not,  in  my  opinion,  make  the  judg- 
ment less  covinous  and  collusive  if  it  was  obtained 
in  an  action  in  which  there  was  not  any  raal 
plaintiff,  and  tinder  an  arrangement  that  it  should 
be    nsed,  not    to   recover    penalties    from    the 
defendants,  bat  to  protect  the  defendants  from  the 
claims  of  others  who  might  probably  sue.    I  may 
add  that  the  decision  might,  independently  of  the 
grounds  to  which  J  have  already  referred,  be  sup- 
ported on  the  ground  that  in  substance  there  was 
no  jadgment,  the  plaintiff  on  the  record  having 
been  under  the  circumstances  the  defendant  under 
another  name.    In  my  opinion  the  appeal  fails, 
and  must  be  dismissed  with  costs. 

Thzsigbb,  L.J. — I  also  am  of  opinion  that  the 
judgment  of  the  court  below  ought  to  be  affirmed. 
The  defendants  plead  in  bar  to  an  action  to  recover 


a  penalty,  a  judgment  in  favour  of  a  third  party  for 
the  same  penalty.  That  judgment  was  obtained 
in  an  action  which  was  commenced  at  the  request 
of  the  defendants'  solicitor  while  the  plaintifiTs 
action  was  pending,  and  was  carried  through  to 
judgment  by  the  intervention  of  a  solicitor  em- 
ployed by  the  defendants,  and  without  the  inter- 
ference, in  any  way,  of  the  nominal  plaintiff. 
It  was  an  action  not  brought  for  the  pur- 
pose of  giving  the  person  named  as  plaintiff  the 
fruits  of  it,  or  indeed  any  benefit  whatever  from 
it,  but  immediately  for  the  protection  of  the  defen- 
dants from  any  action  brought,  or  to  be  brought 
against  them  in  respect  of  the  penalties  which 
were  claimed  in  it,  and  mediately  for  the  purpose 
of  taking  the  Home  Secretary's  opinion  upon  the 
point  whether  he  would  remit  such  penalties. 
Apart  from  any  questioa  upon  the  pleadingR,  is  it 
possible  that  a  judgment  so  obtained,  and  in  such 
a  suit,  can  bar  the  plaintiff's  action  ?  Was  the 
action  in  which  it  was  obtained  in  substance  any- 
thing more  than  one  in  which  the  defendants 
were  the  real  plaintiffs  as  well  as  the  nominal 
and  real  defendants  P  I  think  not,  and  if  it  was 
not,  then  the  mere  statement  of  the  character  of 
the  action  is  a  sufficient  argument  against  the 


ment  upon  the  special  ground  ot  covin  and  collu- 
sion. The  argument,  therefore,  before  us  has  been 
addressed  to  the  question  whether  the  facts  of  the 
case  establish  that  the  judgment  is  so  impeachable. 
In  dealing  with  this  question,  I  assume  that  BoUe, 
when  he  assented  to  an  action  being  brought  in  his 
name,  was  unaware  of  the  fact  that  the  present 
action  had  been  commenced.    I  assume,  too,  that 
the  jury  have  negatived  fraud  in  the  sense  of  there 
having  been  a  wicked  mind  and  intent  on  the  piurt 
of  Bolfe  and  the  defendants,  or  either  of  them,  in 
instituting,   or   assenting    to    the    institution  of 
the    proceedings   which   led    to    the    judgment. 
I    thmk,  nevertheless    that    they    were  legally 
guilty   both  of  covin   and  collusion.    Althougn 
the  word  "covin"  is  sometimes,  and  especiallv 
by   old  writers,   nsed    in  the  sense  of  a    triok 
or   contrivance    devised    by  one    person    alone, 
I  think  that  in  a  case  like  the  present,  when  it  is 
used  in  conjunction  with  the  word  "  collusion,"  it 
does  import  a  trick  or  contrivance  planned  by 
both  the  parties  to  the  transaction  whicn  is  alleged 
to  be  tunted  by  it.    I  go  further,  and  take  it  to 
mean  a  trick  or  contrivance  which  must  be  proved 
to  be — using  the  language  in  Co.  Litt.  357  (6) — "to 
the  defrauding  and  prejudice  of  another."    Even  if 
we  assume  all  this,  the  contention  of  the  de- 
fendants still  appears  to  me  to  be  inadmissible. 
If  Bolfe  had  known  of  and  intended  to  defeat  the 
plaintiff's  bond  fide  action  by  permitting  a  sham 
action  to  be  brought  in  his  own  name,  it  is  clear 
that  he  would  have  been  a  party  to  a  trick  or  con- 
trivance for  defrauding  the  plamtiff.    Prejudicing 
a  bond  fide  action  for  a  statutory  penalty  by  the 
secret  contrivance  of  a  sham  one  can  be  nothing 
less  than  defrauding.      Indeed,  it  is  hardly  dis- 
puted on  the  part  of  the  defendants  that,  under 
such  circumstances,  the  allegation  of  covin  and 
collusion    would    be    established.      But,    if    so, 
surely  the   intention   to  prejudice  or  defraud  a 
class   of  persons,  including  the  plaintiff,  must 
equally  establish    the   allegation,   although    the 

plaintiff  was  not  known  to  form  one,  d' the,  dass 
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intended  to  be  prejudiced  or  defraaded.  There  is 
legiBlative  authority  for  this  view ; — the  stat.  4 
Heo.  7,  which  was  passed  for  the  purpose  of  pre- 
Tentiu);  proceedings  taken  in  good  faith  to  recover 
penalties  being  defeated  by  sham  protective  ac- 
tions, made  punishable,  under  the  name  of  covin 
and  collusion,  such  actions,  not  only  when  brought 
for  the  purpose  of  defeating  bond  Jide  proceedings 
already  taken — in  other  word?,  prejudicing  a  par- 
ticular individual — but  also  of  defeating  such  pro- 
ceedings, although  not  yet  commenced— in  other 
words,  of  prejudicing  an  individual  not  yet  iden- 
tified and  Known.  The  statute  also  provided  that 
such  covin  and  collnsion  might  be  averred  in 
answer  to  any  plea  setting  up  a  recovery  in  a 
covinous  and  collnsive  action  in  bar  to  bond  fide 
proceeding's.  I  wonld  only  add  that,  although ,  as 
has  been  suggested,  the  motive  of  the  defendants 
and  Bolf  e  in  endeavouring  to  obtain  the  decision  of 
the  Home  Secretary  as  to  the  remission  of  penalties 
may  have  been  good,  and  the  end,  the  keeping  the 
Aquarium  open  on  Sundays,  may  have  been  a 
desirable  one,  it  appears  to  me  impossible  to  hold 
with  reason  that  the  co-existence  of  such  motives 
or  such  an  end,  with  motives,  ends,  and  acts 
which,  standing  by  themselves,  constitute  covin 
and  collusion,  can  make  this  case  any  the  less 
one  of  covin  and  collusion,  or  in  any  way  remove 
or  lessen  the  legal  consequences  which  covin  and 
collnsion  entail. 

Appeal  dumUeed. 

Solicitors  for  defendants,  Benham  and  TindeU. 

Solicitors  for  plaintiffs,  Bridget,  SaviteU,  Hey- 
wood,  and  Co.  

March  6  and  7,  and  April  9. 
(Before  Bkett,  Cotton,  and  Thssioeb,  L.JJ.) 

Bbotzb,  Hvpeland,  and  Co.  r.  Sala  and  Co.  (a) 

SaiU    of  good*  —  Divitihh    eontraet  —  BhvpvMint 
"per  veMel  or  vetteU  " — BeiciMion. 

FlainKff*  eontraeted  to  leU  to  defendants  "about 
25  tone  (more  or  le»»)  Penang  blade  pepper,  Oct. 
and  No».  ehimnent,Jrom  Penang  to  Lmuion,  per 
eaXUng  veesA  or  veetelt  .  .  .  the  name  of  the 
ve$$el  or  veetelt,  markt,  ^re.,  to  be  declared  to  the 
buyer  in  writing  within  lii^  dayt  from  date  of 
bM  of  hiding.  Plainiifft  wiOtin  the  contract 
time  declared  25  tons  of  pepper  shipped  in  one 
vettel,  of  whicd  20  tone  were  properly  shipped 
and  deeuured,  but  5  tone  were  thipped  in  Dec, 
and  defendante  in  consequence  refused  to  accaat 
ihe  whole  quantity.  8v£sequently  plaintiffs  de- 
clared 5  tons  of  Nov.  shipment  in  tubstituttonfor 
the  5  tons  shipped  in  Bee,  but  this  dedaration  was 
made  more  than  sixty  days  after  date  of  bill  of 
lading,  and  defendants  refused  to  accept  it.  On 
the  vessel  amving  in  England,  plaintiffs  as  a 
performance  of  their  contract,  tendered  the  20 
tons  properly  skipped  and  declared,  and  the  5  tone 
properly  thippea  but  declared  after  the  contract 
time  had  elapsed.  Befendnnts  refuted  to  accept 
any  of  the  pepper  to  tendered,  arul  plaintiffs 
claimed  damages  for  siich  refusal. 

Eeld,  per  Cotton  and  Thesiger,  LJJ.  {Brett,  LJ. 
dissenting),  thai  the  eontraet  time  for  declaration 
was  an  essential  condition;  that  the  contract 
was  not  divisible  ;  and  that  defendants  therefore 
were  entitled  to  reject  the  whole  25  tons. 

Brandt  v.  Lawrence  discussed  and  distinguished. 
(a)  B«port«d  by  W.  Anuioi.  Ew).,  Batrist«r.at-Ijiw. 


Per  Brett,  LJ. :  The  defendants  were  bound  to  take 
delivery  of  the  20  tons,  as  the  contract  war 
divisible,  and  ihe  incurable  faHure  of  plaintiffs 
to  deliver  the  5  tons  aecordirig  to  the  contract  was 
a  breach  as  to  part  only  of  the  consideration, 
which  could  be  compensated  in  damages. 

Appeal  from  a  deoision  of  Lord  Coleridge,  C.J. 
The  action  was  to  recover  damages  for  loss 

alleged    to   have    been    sostained    through   the 

defendants'  refusal  to  take  delivery  of  25  tons  of 

pepper  nnder  a  contract  of  sale  made  between  the 

plaintiffs  and  defendants. 

At  the  trial,  before  Lord  Coleridge,  C.J.  and  a 

special  jury,  the  learned  judge  ordered  judgment 

to  be  entered  for  defendants. 
The  plaintiffs  appealed. 
The  facts  of  the  case  and  the  arguments  in  the 

Court  of  Appeal  folly  appear  in  the  jadgments 

{post). 
Benjamin,  Q.G.  and  PoiUard  for  plaintiffs. 
Watkin  Waiiams,  Q.C.  and  /.  0.  Mathew  for 

defendants. 
The  following  oases  were  cited  and  referred  to 

during  the  arguments : 

BonoM  V.  KiOom,  14  tfoon  F.  C.  O.  S.  900 : 
Shcrnd  T.  Boms,  36  L.  T.  Bep.  K.  S.  857;  L.  B«p. 

2App.Oaa.45S;  4eL.  J.  561,  Q.B.; 
auMerr,  Johnson,  28 L.  T.  Bap.  N. 8. 896 ;  L.B«p. 

80.  P.  187 ;  40  L.  J.  65,  0.  P.  i 
Oravet  v.  Ltjg,  2  fl.  ft  N.  213 :  26  L.  J.  316,  Ex. : 
Sim/timv.Cnppm,  L.Bep.  8Q.B,  14;  42  L.  J.  28, 

Q.B.; 
Brandt  r.  iMwrenee,  L.  B«p.  1  Q.  B.  344 ;  46  L.  J. 

237,Q.B. 

Cur.  adv.  wU. 

April  9.— The  following  jadgments  were  de- 
livered: 

Bbxtt,  L.J. — In  this  case  the  facts  wUch  I 
consider  material  are  that  a  oontraot  of  purchase 
and  sale  was  entered  into  between  the  plaintiffs 
and  defendants  on  the  29th  Deo.  1876.  By  it  the 
plaintiffs  sold  to  the  defendants  about  25  tons, 
more  or  less,  Fenang  black  pepper,  October  and 
November  shipment  from  Fenang  to  London, 
per  Bailing  vessel  or  vessels,  at  4Ad.  per  pound, 
uiie  namo  of  the  vessel  or  vessels,  marks,  and  full 
particulars  to  be  declared  to  the  buyer  iu  writing 
within  sixty  days  from  date  of  bill  of  lading ;  but, 
should  the  vessel  or  vessels  which  may  apply  to 
this  contract  be  lost  before  declaration,  this  con- 
tract to  be  cancelled  as  far  as  regards  such  lost 
vessel,  ieo.  Should  the  vessel  or  vessels  and  the 
pepper,  or  any  portion  thereof,  be  lost,  this  con- 
tract to  be  cancelled  for  the  whole  or  such  por- 
tion, Ac.  Frompt  three  months  from  final  day  of 
landing;  deposit  20L  per  cent.,  and  difference 
on  presentation  of  weight  notes;  no  disoonnt. 
In  rul&lment  of  this  oontraot  the  plaintiffs,  on 
the  22nd  Jan.,  within  sixty  days  of  the  dates  of 
three  respective  bills  of  lading  of  pepper,  shipped 
on  board  a  vessel  called  the  Borga,  declared  in 
one  declaration  three  distinct  parcels  of  pepper, 
all  on  board  the  Borga,  thus :  S.B. ;  B.  285  bags, 
bfll  of  lading  dated  29th  Nov.;  C.  110  bags,  bill  of 
lading,  dated  the  29th  Nov. ;  F.  105,  bill  of  lading, 
datea  the  11th  Dec.  Two  of  the  parcels,  which 
amounted  to  20  tons,  were  shipped  and  declared 
in  accordance  with  the  contract,  but  the  third 
parcel,  althongh  declared  within  due  time  afto* 
date  of  bill  of  lading,  did  not  fulfil  the  contract, 
because  it  was  not  a  November  shipment.  The 
plidntiffS  were  asked  whether  this  declaration, 
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which  both  parties  called  a  tender,  was  final,  and 
azuwered  that  it  was.    On  the  27th  Jan.  the  plain- 
tiffs asked  whether  the  defendants  woald  accept 
the  December  shipment  named  in  the  declaration 
ofthe  22nd  Jan.    No  definite  answer  was  given, 
bat  on  the  2nd  Feb.  the  defendants  refnsed  the 
whole,  on  the  ground  that  apart  was  not  a  Novem- 
ber shipment.    It  is  somewhat  diffionlt  to  appre- 
caate  the  legal  efiiact  of  this  refusal.    I  know  of  no 
l^al  obligation  to  accept  or  reject  a  declaration 
wnioh  is  an  act  to  be  done  solely  by  the  seller, 
nor  of  any  legal  effect  to  be  gjiven  to  an  alleged 
refusal   to    accept    a   declaration.    The    highest 
effect  which  can  be  given  to  this  refusal  at  this 
time  is  that  it  is  a  notice  by  the  defendant  that 
he  does  not  accept  the  deouratioa  as  good  for 
25  tons.    On  the  5th  Feb.  the  defendants  wrote  to 
robetitnte  for  the  December  shipment  a  November 
shipment,  which  was  also  on  board  the  Borga. 
The  date  of  the  bill  of  lading  of  this  lot  was  the 
29th  Nov. — that   is  to  say,   they   offered  a  Not. 
shipment.    Bat  they  made  the  offer  or  declara- 
tion more  than  sixty  days  after  the  date  of  the 
bill  of  lading.   .This  was  refnsed  by  the  defen- 
dtnts.    The  Borga  arrived  in  June.    The  plain- 
tiffs tendered  three  parcels  of  Fenang  pepper,  all 
•f  November  shipment^  and  amonnting  in  all  to  25 
tons,  being  the  two  parcels  of  Novembw  shipments 
declared  on   the  22nd  Jan.,  and  the  one  parcel 
offered  or  declared  on  the  2nd  Feb.,  but  which 
last  was  not  declared  within  sixty  days  of  the 
date  of  the  bill  of  lading  relatinig  to  it.    The 
defendants  refnsed  to   accept   any  part,  on  the 
ground,  by  reference  to  their  former  letter  as  to 
the  declaration,  that  they  woald  not  receive  a  part 
if  offered,  because  the  whole  had  not  been  declared 
aooording  to  contract.    Upon  this  state  of  facts 
it  is  obvions  that  the  declaration  of  20  tons,  per 
Borga,  made  on  the  22nd  Jan.  was  a  different 
declaration  of  20  tons,  unless  the  declaration  of 
so  much  was  rendered  nugatory  by  the  wrong 
declaration  of  the  other  5  tons,  the  December  ship- 
ment; and  it  is  equally  obvious  that  after  the 
28th  Jan.  the  plaintiffs  could  not  make  a  valid 
declaration  of  any  November  shipment.    So  that  on 
the  arrival  of  the  ship  in  June  the  plaintiffs  could 
only  tender  as  well  shipped,  and  also  well  declared, 
20  tons,  and  could  not  by  any  contrivance  tender 
as  well  shipped,  and  also  well  declared,  the  other 
S  tons.    The  plaintiffs   did   tender  25   tons.    If 
the  defendants   had  refnsed  on  the  eround  of 
having  25  tona  offered  to  them,  whereof  they 
were  only  bound  to  take  20  tons,  so  that  they  had 
left  it  open  to  be  said  that  if  the  20  tons  had 
been  offered  to  them  they  might  have  accepted 
them,  then  the  tender  of  the  25  tons  must  have 
been  bad ;  but  the  defendants  did  not  take  that 
point.    They  refused  in  terms  which   amounted 
to  saying  that  they  would  not  take  the  25  tons, 
nor  the  20  tons  if  offered,  because  they  could  noc 
have  25  tons  shipped  and  also  declared  according 
to  contract.    This  refusal  seems  to  me  to  have 
absolved   the   plaintiffs   from   the  necessitv   of 
tendering  separately  the  20  tons,  and  to  oblige 
US  to  treat  tne  case  of  liability  as  if  the  plaintiffs 
had  tendered  the  20  tons  at  the  time  wnen  they 
tendered  the  25  tons-    The  question  is  whether, 
if  the  plaintiffs  had  tendered  the  20  tons  only, 
net  being  able  to  tender    according  to  contract 
any  5  tons  to  make  up  the  25  tons,  the  defendants 
oonld  have  refnsed  to  accept  the  20  tons.    That 
nises,  fiiat,  the  question,  Wnat  is  the  proper  con- 


Btmction  of  the  contract  P    In  JotuxttKon  v.  Young 
(4  B.  &  S.  296)  an  action  was  bronght  for  not 
accepting  coals.    The  contract  was  that  the  plain- 
tiffs would  sell  and  deliver  to  the  defendant  as 
many  coals,  equal  to  a  former  sample  cargo,  as  a 
steamer  called  the  Qreat  Northern  could  fecch  in 
nine  months,  proceeding  to  and  from  Sunderland, 
from  and  to  London,  backwards  and  forwards,  in 
successive  voyages,  the  steamer  to  be  sent  by  the 
defendants,  and  the  plaintiffs  to  ship  the  coals  at 
5«.  9d.  per  ton,  paymente  at  the  beginning  of  each 
month  for  the  preceding  month's  shipments,  less 
2^  per  cent,  aisconnt.    The  defenduite  pleaded 
that  on  the  first  voyage  the  plaintiffs  shipped  a 
cargo  not  equal  to  sample.    To  this  plea  there 
was  a  dmnurrer.    The  failure  of  the  first  cargo 
was  therefore  admitted.    It  was  impossible  that 
the  plaintiffs  coald  by  any  subsequent  deliveries 
satirfy  the  contract  if  it  was  one  and  indivisible ; 
bat  the  conrt  held  that  the  plea  was  bad,  because 
the  breach  by  the  plaintiff  went  only  to  part  of 
the   consideration.     Now,  the  consideration    for 
the  whole  of  the  defendants'  undertaking — which 
was  of  course  the  ondertaking  to  accept  and  to 
pay  for  all  |which  the  plaintiffs  were  to  deliver — 
was  that  the  plaintiff^  undertook  to  deliver  all, 
and  to  deliver  a  cargo  each  time  that  the  defen* 
dants  should  send  the  steamet.    The  judgment  ia 
that  the  failure  to  deliver  the  first  cargo  accord- 
ing to  the  contract,  though  an  inouraiue  failure, 
did  not  absolve  the  defendante  from  the  duty  of 
accepting  the  subsequent   cargoes,  because  the 
failure  as  to  the  first  cargo  was  only  a  breach  of 
a  part  of  the  consideration  moving  fh>m  the  plain- 
tiffs.   Apply  that  case  to  the  question  raised  is 
this.     Here    the    whole    consideration    for    the 
defendants'  promise  to  accept  the  pepper  was  the 
plaintiff's  promise  to  deliver  the  whole  25  tons. 
The  plaintiffs  were  ready  and  willing  to  deliver 
20  tons,  but  &iled  by  an  incarable  failure  to  be 
able  to  deliver  the  other  5  tons.    The  case  dted 
answers  that  the   failure  of  the  plaintiffs   is   a 
breach  only  of  part  of  the  consideration,  and  the 
defendants  are  not  absolved  from  the  duty  of 
accepting  the  20  tons.    In  Bimpton  v.  Orippin 
(L.  Bep.  8  Q.  B.  14)  the  action  was  for  non-delivery 
of  coal.    The  defendants  agreed  to  sapply  the 
plaintiffs  with  from  6000  to  8000  tons  of  coal,  to 
be  delivered  into  defendant's  waggons,  at  plain- 
tiffs collieries,  in  equal  monthly  quantities  daring 
the  period  of  twelve  months.fromlat  Jnly,at5B.6d. 
per  ton ;  terms,  cash  monthly,  2i  per  cent,  discount. 
The  plaintiffs  failed  to  send  wageons  according  to 
the  contract  in  the  first  mouth.    That  was   an 
incurable  failure.  Their  part  of  the  whole  contract 
never  could  afterwards  be  fulfilled.    The  judge 
told  the  jury  that,  as  the  plaintiffs  did  not  intend 
to  break  the  contract  month  by  month,  and  only 
broke  it  for  the  first  month's  deUvery,  that  did 
not  justify  the  defendants  in  point  of  law  in  can- 
celling the  contract.    "  It  cannot  be  denied,"  says 
Blackburn,  J.,  "  that  the  pli^tiffs  were  bound  in 
every  month  to  send  waggons  capable  of  canring 
at  least  500  tons,  and  tuit  by  failing  to  perform 
this  term  they  have  committed  a  breach  of  the 
contract,  and  the  question   is  whether  by  this 
breach  the  contract  was  determined.      The  de- 
fendante contend  that  the  sending  of  a  sufficient 
number  of  waggons  by  the  plaintiffs  to  receive 
the  coal  was  a  condition  precedent  to  the  con- 
tinuance of  the  contract.    No  sufficient  reason  has 
been  urged  why  damages  would  not  be  a  corn- 
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pensation  for  the  breach  by  the  plaintiffs,  and 
why  the  defendants  shonld  be  at  liberty  to  annal 
the  oontract.  Apply  the  case  to  the  present. 
The  point  taken  on  the  behalf  of  the  defendants 
is  that,  by  reason  of  the  incarable  breaoh  as  to  the 
five  tons,  the  plaintiffs  are  entitled  to  rescind  the 
contract  as  to  the  twenty  tons.  The  answer  is, 
no  sufficient  reason  has  been  shown  why  damages 
wonld  not  be  a  compensation  for  the  breaoh  by 
the  plaintiffs  as  to  the  five  tons.  In  Brandt  ▼. 
Lauirence  (L.  Bep.  1  Q.  B.  Dir.  344)  the  action  was 
for  non-acceptance  of  oats.  By  the  contract  the 
defendant  booght  of  the  plaintiff  4500  qaarters  of 
BoBsian  oats,  at  288.  per  quarter  delivered  3041b8., 
incladinj;  freight  and  insnrance,  to  London ;  ship- 
ment by  steamer  or  steamers  daring  Febmary ; 
payment  by  cash  on  receipt  of  and  in  exchange  for 
shipping  docnments,  less  interest  at  one-fifth  per 
cent,  for  the  unexpired  portion  of  three  months 
fh>m  date  of  bill  of  lading.  In  falfilment  the 
plaintiff  tendered  11,392  qaarters,  per  Winsland. 
The  defendant,  for  a  given  reason,  refused  to 
accept  them.  The  pltdntiff  afterwards  tendered 
the  balance  of  quantity  brout^ht  by  a  ship  called 
the  Ot^ord,  but  brought  too  late.  At  the  time  of 
action  brought,  therefore,  the  plaintiff  had  ten- 
dered in  good  time  a  part  of  the  oats,  but  hEid 
never  tendered,  and  never  could  tender,  the 
balance  within  the  terms  of  the  contract,  if 
treated  as  one  and  indivisible.  It  was  argued  for 
the  defendant  that  the  contract  was  an  entire  con- 
traot  for  the  delivery  of  4500  quarters  of  oats 
within  a  specified  time.    It  could  not  be  split  into 

Sarts.  If  the  whole  was  not  shipped  in  time  the 
efendant  was  entitled  to  reject  the  part  which 
was  in  time.  The  Q.  B.  Div.  thought  that  this 
was  not  so,  becaase  the  contract  says  "  Shipment 
by  steamer  or  steamers."  In  the  Court  of  Appeal 
Mellisfa,  L. J.,  said,  "  I  think  the  legal  inference  is 
that  it  was  intended  that  the  shipment  should  be 
made  (whch  might  mean  might  be  made)  in 
different  parcels,  and  that  the  purchaser  was 
bound  to  accept  them  as  they  came,  if  they  were 
in  time ;  "  and,  again,  "  was  the  purchaser  bound 
to  accept  that  part  of  the  goods  which  waa  shipped 
in  time  P  I  am  of  opinion  that  he  was,  bemuse 
the  contract  says  that  the  shipment  is  to  be  made 
by  steamer  or  steamers."  That  judgment  was 
rested  solely  on  the  construction  of'  the  contract. 
No  reliance  was  placed  on  any  power  of  election 
by  the  seller  to  send  by  two  ships  instead  of 
one.  As  the  case  stood  it  was  the  same  as  if  he 
had  only  shipped  a  portion  by  one  ship  and  had 
never  shippeid  the  other  portion  by  any  ship.  The 
late  shipment  was  no  shipment  acconling  to  the 
oontract.  Apply  that  case  to  the  present.  The 
contention  here  is  that  the  defendant  was  not 
bound  to  accept  the  twenty  tons,  because  there 
was  no  shipment  and  declaration  of  five  tons 
according  to  contract.  The  question  is,  was  the 
defendant  the  purchaser  bound  to  accept  that 
part  of  the  goods  which  was  shipped  and  declared 
in  time  ?  lie  answer  according  to  the  judges  in 
tile  Queen's  Bench  and  in  error  in  the  case  cited 
IB  that  he  was,  because  the  contract  says  that 
the  shipment  is  to  be,  i.e.,  may  be,  in  sailing 
vessel  or  vessels.  Mellish,  L.J.  cited  in  that 
case  the  case  of  Simpson  v.  Crippin  (»up.).  It 
is  obvious  to  my  mind  that  he  considered  tho 
case  before  him  to  be  governed  by  that  case,  and 
that  case  was  in  its  turn  in  terms  founded  on 
Jonastohn  v.    Young  {tup.).     The  chief   use  of 


authoritative  cases  is  to  enable  us  to  dedaoe  from 
them,  if  we  can,  a  qeneral  principle  applioable  to 
suooeeding  similar  though  not  identical  cases.  It 
seeme  to  me  that  the  general  principle  to  be  dedaoed 
from  these  cases  is  that,  where  in  a  mercantile 
contract  of  purchase  and  sale  of  goods  to  be 
delivered,  the  terms  of  the  contract  allow  (he 
delivery  to  be  by  successive  deliveries,  the  &ilijue 
of  the  seller  or  buyer  to  fulfil  his  part  in  any  oos 
or  more  of  those  deliveries  does  not  absolvB  the 
other  party  from  the  duty  of  tendering  or  aoeept- 
ing,  in  the  case  of  other  subsequent  deliveries, 
although  the  contraot  was  for  the  purchase  and 
sale  of  a  specified  quantity  of  goods,  and  althoagfa 
the  failure  of  the  party  suing  as  to  one  or  more 
deliveries  was  inoarable  in  the  aense  that  he 
never  could  fulfil  his  undertaking  to  acoept  or 
deliver  the  whole  of  the  specified  quantity.  Tte 
reasons  given  are  that  such  a  breach  by  the 
party  suing  is  a  breach  of  only  a  part  ol  the 
oonsideration  moving  from  him;  that  snob  a 
breach  can  be  compensated  in  damages,  without 
any  necessity  for  annulling  the  whole  contraot; 
that  the  true  construction  of  such  coatraots  is 
that  it  is  not  a  condition  precedent  to  the  obli- 
gation to  tender  or  aeeept  a  iMrt  that  the  other 
party  should  have  been,  or  should  be  always 
ready  and  willing  and  able  tu  accept  or  tender  we 
whole.  A  consideration  of  the  mercantile  oonse- 
quences  of  otherwise  construing  such  oontraots 
seems  to  me  to  fortify  the  one  oonstruotion  and 
to  condemn  the  other.  Suppose  in  the  case  of 
shipments,  the  seller  to  have  by  contracts  made 
abroad  provided  for  all  the  sncoessive  shipments, 
and  to  have  taken  up  ships  to  proceed  and  call  for 
the  sooeeesive  cargoes,  and  the  first  seller  to  him 
fails  to  fulfil  his  oontract,  and  so  that  the  first  ship- 
ment fails,  the  purchaser  under  the  main  contract 
we  are  discussing  may  upon  one  oonstroction 
suggested  throw  up  the  whole  contract,  although 
he  would  be  amply  recompensed  for  the  partial 
failure,  and  throw  the  loss  of  all  the  other  pnr- 
chases  and  charters  upon  the  seller  without  any 
compensation.  So  if  the  purchaser  has  vaaaa 
contracts  and  fails  to  take  delivery  of  one  parcel, 
the  seller,  although  he  might  be  amply  oompen- 
sated  for  the  partial  failure,  would  be  entitled  to 
ruin  the  buyer  ?rith  regard  to  his  forward  ooa- 
tracts  without  any  compensation.  Again,  suppcse 
any  one  of  the  ships  lost  after  a  perfectly  good 
shipment  by  severiJ  ships,  either  buyer  or  seller 
might  at  once  cancel  the  whole  contraot,  to  the 
irreparable  loss  of  the  other  party,  although  he 
himself  might  be  amply  compensated  by  a  pay- 
ment in  damages.  Or  suppose  a  seller  to  aeod 
all  the  stipulated  quantity  in  one  ship,  and  a 
jettison  to  have  become  inevitable  on  the  voyage^ 
he  is  to  have  the  whole  of  the  remainder  of  the 
cargo  left  on  his  hands  without  oompensation, 
although  the  buyer  might  easily  be  compensated 
for  the  short  delivery.  These  considerations  show 
that  the  rule  of  construction  adopted  by  the 
courts  is  as  sound  on  mercantile  as  it  is  on  legal 
considerations ;  and  all  the  considerations,  both 
mercantile  and  legal,  apply  as  much  and  as  fully 
to  the  pi-esent  contract  as  to  those  cited.  The 
question  of  the  time  or  mode  of  paymoit  b*B 
nothing  to  do  with  the  reasoning  for  or  againii 
either  view.  Moreover,  it  is  most  important,  in 
my  opinion,  that  the  coustrnotion  of  mercantile 
contracts  should  be  broad  and  large,  and  should 
not  depend  on  refined  logical  deducti(mS|  or  oa 
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nruktionB  either  in  the  terms  or  the  conditions  of 
eadi  particalAr  oontraot.  The  contract,  for  in- 
stance, now  before  as  differs  as  to  the  period  and 
cooditioDfi  of  payment  from  that  in  Brandt  t. 
Lawrtnee,  bat  it  differs  very  little  as  to  the  terms 
of  payment  from  the  other  oases  cited.  That 
difference  as  to  the  period  of  payment  makes  no 
difiference  in  the  reasons  given  for  the  decisions 
ia  those  cases  in  which  the  stipalation  as  to  the 
payment  was  not  noticed,  and  in  BratuU  v.  Law- 
r««M  it  is  not  even  reported.  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  in  reepect 
of  20  tons,  leaving  the  defendant  to  a  cross  action 
in  respect  of  5  tons. 

Conox,  L.J. — This  iras  an  action  on  a  oon- 
tnct  dated    the   29th   Dec.  1876,  whereby  the 
defendant  agreed  to  bay  from  the  plaiutifiE  25 
tons    of   pepper,    more    or    less,     of    October 
or  November  shipment,  fhim  Fenang  to  London, 
per  sailing  vessel  or  vessels,  marks  and  other 
particulars    to   be   daclated   within   sixty   days 
nom  the  date  of  the  bill  of  lading.    On  the  22nd 
Jan.  1877  the  plaintiffs,  by  a  letter  addressed  to 
the  defendants,  declared  25  tons  of  pepper,  shipped 
in  various  parcels  on  board  the  Borga.    Of  these  25 
tODs,  5  had  in  fact  been  shipped  in  December,  and 
were  therefore  not  pepper  which  according  to  the 
contract  the  defendants  were  bound  to  take';  and 
on  the  30th  Jan.  the  defendants  declined  to  take 
tlie  25  tons.    Afterwards,  bat  after  the  expiration 
of  the  time  within  which  the  pepper  was  under 
the  contract  to  be  declared,  the  plaintiSs  declared 
other  5  tons  of  pepper,  shipped  in  November,  on 
board  the  same  vessel,  in  snbstitution  for  the  5  tons 
{mvionsly  declared,  but  which  were  not  shipped 
till  December,  and  to  which  the  defendants  had  a 
light  to  object.    The  vessel  arrived  in  this  country 
in  June,  and  the  defendants  refused  to  take  the 
imper.   Henoethe  p^-eeent  action,  and  Lord  Cole- 
ridge QJ.  decided  in  favour  of  the  defendants 
that  they  were  not  bound  to  take  the  25  tons  of 
pepper,  or  an^  part  thereoi    The  plaintiffs  have 
appealed  to  tma  court.    The  first  punt  urged  by 
the  appellants  was  that  the  defendants,  before  the 
expintion  of  the  time  within  which  under  the 
contract  the  plaintiffs  were  to  dedare  the  25  tons, 
had  by  their  conduct  either  waived  the  condition 
as  to  time  or  induced  the  plaintiffs  to  believe  that 
the  condition  would  not  be  insisted  on  until  it 
was  too  late  for  them  to  declare  other  5  tons  in 
substitution  for  that  part  of  tiie  25  tons  which  were 
shipped  in  December,  and  therefore  not  in  aooord- 
Uce  with  the  contract.    In  my  opinion  this  con- 
tention  cannot    be  supported.    It  was  for    the 
pkintiffs  to  declare  25  tons  of  pepper  of  the 
quality,  and  shipped  at  the  time,  stipulated  by  the 
contract,  and  to  do  so  within  a  limited  time.    The 
defendants  were  indeed  asked  whether  they  insisted 
on  the  objection  that  5  tons  were  not  of  October 
or  November  shipment,  and  did  not  answer  till 
the  SOtli  Jan.    But  there  is  really  nothing  to  sup- 
port the  contention  that  this  delay,  if  any,  was 
intended  to  mislead  the  plaintiSs,  and  in  the 
absence  of  evidence  from  which  snob  a  conclusion 
ooDld  be  arrived  at  we  cannot  release  the  plain- 
tiffs iitim  the  stipalation  as  to  time.   It  was  urged 
that  the  rnlee  of  courts  of  equity  are  now  to  be 
regarded  in  all  courts,  and  that  equity  enforced 
contracts  though  the  time  fixed  therein  for  com- 
pletion had  passed.  This  was  in  cases  of  contmcta 
■nch,  exempli  gratid,  as  purchases  and  sales  of 
lud,  where,  unless  a  contrary  intention  could  be 


collected  from  the  contract,  the  court  presumed 
that  time  was  not  an  essential  condition.  To 
apply  this  to  mercantile  contracts  would  be  dan- 

ferous   and  unreasonable.    We  must,  therefore, 
old  that  the  time  within  which  the  pepper  was 
to  be  declared  was  an  esfiential  condition  of  the 
contract,  and  in  such  a  case  the  decisions  in  equity 
on  which  reliance  is  placed  do  not  apply.     Biit 
then  it  was  urged  that  the  contract  was  divisible, 
and  that  the  defendants  were  bound,  to  take  the 
20  tons — that  is  to  say  that,  although  5  tons  was 
a  difference  which  could  not  be  cov^ed  by  the 
words  "more  or  less,"  under  this  contract  the 
defendants  woald  be  bound  to  take  and  pay  for 
any  substantial  portion  of  the  25  tons  which  the 
plaintiff  might  be  ready  and  willing  to  driver  to 
them ;  and  in  support  of  this  contention  reliance 
was  placed  on  the  words  "  per  sailing  vessel  or 
vessels,"  and  it  was  argued  that  this  showed  that 
the  contract  was  divisible.    In  my  opinion  it  has 
not  this  effect.     These  words  do   indeed  show 
that  the  25  tons  might  be  delivered  in  several 
parcels,  and  possibly  might  arrive  in  England  at 
different  times.     But  tbjs  is  very  different  from 
the  contention  that  the  defendants,  having  stipu- 
lated for  25  tons,  would  be  bound  to  take  a  small 
portion — say,  5  tons — when  the  plaintiffs  were 
unable  or  unwilling  to  supply  the  balance  of  the 
stipulated  quantity.    The  contract  in  this  case 
was  in  December,  siter  the  pepper  must,  in  order  to 
comply  with  the  condition  of  the  contraotr  have 
been  shipped,  and  I  think  that  the  reference  in 
the  contract  to  "  vessel  or  vessels  "  may  well  have 
been  intended  to  obviate  any  difficulty  arisins 
from  the  oiroumstance  of  25  tons  of  the  required 
quality  of  pepper  not  having  been  shipped  in  one 
vesseL    But  that  is  to    enable  ihe  plaintiff  to 
require  the  defendants  to  take  and.  pay  for  the 
pepper;    there  must  be  the  25  tons,  though  ia 
different  vessels.  But  it  is  urged  that  the  decision 
in  Brandt  v.  Lavirenee  {tup.)  bns  given  a  judioial 
interpretation     to    the    words    "  per   vessel    or 
vessels  "  in  a  contrsot  which  would  otherwise  be 
entire  and  indivisible.    I   cannot  consider  that 
case    of    Brandt    v.  Lavrrence   as    laying   down 
a    general    rule    of    constrootion,    but    merely 
as    deciding    that    the    contract    in    that    case, 
having     regard     to    these    words     "  vessel    or 
vessels,"    was   divisible.      The   contract   is   not 
stated  at  length  in  the  report,  but  we  have  been 
famished  with  a  copy  cf  it.    There  the  contract 
was  entered  into  before  the  shipment  was  under 
the  contract  to  be  made,  and  payment  was  to  be 
made  in  cash  on  receipt  of  or  in  exchange  for 
shipping  documents.      In  that   case  the  seller 
shipped  in  a  vessel  a  portion  of  the  oats,  and  ten- 
dered it  to  the  buyer  with  a  view  to  the  supply  of 
the  entire  quantity,  and  the  whole  of  the  oats  in 
that  vessel  were  oats  which  complied  with  the 
conditions  of  the  contract  as  to  quality  and  time 
of  shipment,  and  the  seller  had  tber^ore  under 
the  contract  a  right  to  ask  for  the  price  in  cash 
for  this  part  of  the  entire  quantity  in  exofaange 
for  the  bill  of  lading.     This  is,  I  think,  a  sub- 
stantial difference   between  the  contracts  in  the 
two  cases,  and  sufficient  to  prevent  the  construc- 
tion put  upon  the  contract  in  that  case  affording 
authority  for  a  decision  ia  favour  of  the  plaintiffs 
on  the  present  contract.    But  there  is  also  a  dif- 
ference in   the  ciroumstonees   under  which   the 
plaintiffs  in  this  action  make  their  claim,  for  in 
the  present  case  the  plaintiffs  have  not  severed  or 
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separated  the  25  tons  of  pepper,  which  is  the  sub- 
ject of  the  oontnict,  in  the  only  way  contemplated 
by  the  contract,  namely,  by  shipping  it  in  different 
Teasels,  but  shipped  in  one  vessel  25  tons,  of 
which  they  contend  the  defendants  are  bonnd  to 
take  the  whole.  I  am  of  opinion  that  the  deci- 
sion of  Lord  Coleridge  was  correct,  and  most  be 
affirmed. 

Thesigeb,  L.J. — ^This  is  an  action  brought  by 
the  plaintiffs  as  sellers  against  the  defendants  as 
buyers  for  the  non-acceptance  of  about  25  tons  of 
black  pepper,  shipped  from  Penang  to  London. 
The  defendants  refused  to  accept  any  portion  of 
this  pepper,  while  she  plaintiffs  have  contended 
in   this  court  that  the  defendants  were  either 
bound  to  accept  and  take  delivery  of  the  whole  or 
at  least  were  bound  to  take  delivery  of  a  portion 
amounting  to  about  20  out  of  25  tons.    Tne  con- 
tract between  the  parties  was  made  on  titie  29th 
Beo.  1876,  and  was  as  follows.     [His  Lordship 
bere  read  the  contract.]     On  the  19th  Jan.  1877, 
the  plaintiffs,  purporting  to  act  in  pursuance  of 
the    contract,  declared    oy  a  vessel   called    the 
Borga  500  tons  of  black  Penang  pepper,  which 
would  be  equal  in  weight  to  about  25  tons  in 
three    parceu,  the   subject  of  sepMirate  bills  of 
lading,  viz.,  285  and  110  bags  under  bills  of  lading 
dated  the  29th  Nov.  1876,  and  105  bags  under  a 
bill  of  lading  dated  11th  Deo.  1876.    In  answer 
to  the  declaration,  the  defendants    by  letter  re- 
quested information  as  to  the  date  of  shipment  of 
the  pepper.    On  the  22nd  they  repeated  the  re- 
quest, and  on  the  24th  Jan.,  having  in  the  mean- 
while received  no  information  as  to  the  date  of 
shipment,  the  defendants  asked  whether  the  de- 
claration, or,  as  they  called  it,  tender  of  the  19th 
Jan.  was  final  or  not,  and  were  answered  on  the 
same  day  that  it  was.    On  the  25th  and  26th  Jan. 
the  defendants  again    inquired  as  to   the  date 
when  the  whole  of  the  pepper  was  shipped,  and 
on  the    27th   Jan.  the    following  letters  passed 
between  Messm.    Moon,  Bower,  and  Co.,  acting 
for  the  plaintiffs,  and  the  defendants: — "From 
Moon,  K>wer,  and  Co.  to  Messrs.  J.  Sala  and 
Go.    Jan.  27.    We  have  received  the  followingin 
reply  to  your  memo,    of  yesterday's  date :  'We 
beg  to  acknowledge  receipt  of   your  memo,   of 
yesterday's  date,  and  are  at  a  loss  to  know  what 
you  want.    We  have  already  furnished  you  with 
dates  of  bills  of  .lading,  and  which  in  declaration 
is  always  considered  sufficient."    "  London,  27th 
Jan.    1877.— From  J.  Sala  and  Co.,  108,  Fen- 
church-street,  to  Messrs.  Moon,  Bower,  and  Go. 
Pepper   cent.  29th  Dec.  1876.— We  have   vour 
memo,  of  this  day.    By  furnishing  us  with  dates 
of  bills  of  lading  you  only  fulfil  one  part  of  your 
oontraot,  but  the  most  important  for  us'  is  the 
date  of  shipment,  which,  according  to  the  con- 
tract, ought  to  have  been   made  at  the  latest 
during  November.      We  want,  then,  to  know  if 
yon  tender  the  said  500  bags  as  being  all  shipped 
during  November."    Upon  the  same  day  an  inter- 
view took  place  between  the  parties,  with   the 
object,  so  far  as  the  plaintiffs  were  oonoemed,  of 
learning  whether  the  defendants  would  accept  the 
declaration,  but  nothing  definite  passed.   In  point 
of  fiftot,  the  shipment  of  the  105  bags  under  the 
bill  of  lading  of  the  9th  Dec.  1876  had  not  been 
made  until  the  month  of  December,  and  on  the 
30th  Jan.  1877  the  defendants  wrote  to  the  effect 
that  they  did  not  accept  the  declaration,  as  it  was 
BOt  for  the  full  quantity  according  to  the  contract 


terms.  Upon  the  Slst  Jan.  the  plaintiffs,  through 
Messrs.  mIoou,  Bower,  and  Co.,  proposed  by  letter 
an  arbitration,  to  decide  whether  ineir  tender  or 
declaration  oonstitnted  a  fair  delivery  according 
to  the  contract,  and  in  answer  to  that  letter  the 
defendants  on  the  2nd  Feb.  wrote  as  follows : — 
"  We  have  your  memo,  of  Slst  ultimo.  If  the 
pepper  you  tender  is  all  of  November  shipment  at 
latest  there  is  nothing  to  arbitrate  upon,  and  the 
contract  would  be  in  order  so  far.  If  any  portion  of 
what  you  have  tendered  is  not  November  shipment 
at  latest,  we  reject  said  tender  entirely,  and  refnse 
to  arbitrate,  as  the  contract  has  not  boen  fulfilled 
by  you."  On  the  5th  Feb.  the  plaintiffs  sub- 
stituted for  the  declaration  of  105  bags  per  Borpa, 
under  bill  of  lading  of  11th  Dec.  1876,  a  similar 
number  of  bags  by  the  same  vessel,  under  a  bill 
of  lading  of  29th  Nov.  1876 ;  but,  this  declaration 
being  made  more  than  sixty  days  after  the  date  of 
the  bill  of  lading  to  which  it  referred,  the  defeQ- 
dants  on  the  same  dav  wrote  as  follows  : — "We 
have  your  memo,  of  this  day,  and  do  not  admit 
your  tender.  If  even  other  reasons  did  not  exist, 
as  you  will  find  by  previous  oorrespondence,  your 
tender  aforesaid  woald  be  out  of  date."  Some 
correspondenoe  then  passed  between  the  parties, 
upon  which,  conpled  with  what  passed  before  and 
at  the  interview  of  the  27th  Jan.,  the  plaintiffs 
found  a  oontention  that  either  the  etipnbtion  as 
to  time  of  declaration  was  waived,  or  that  the 
defendants  by  their  conduct  had  misled  the  plain* 
tifb  into  a  tielief  that  the  breach  of  the  stipula- 
tion would  not  be  relied  on,  and  were  estopped 
fW>m  setting  up  such  breach.  It  does  not  seem 
to  me  that  this  issue,  which  would  be  one  peculiarly 
suitable  for  a  jury,  was  really  intended  to  M 
tried,  or  indeed  was  tried  when  the  parties  dis- 
pensed with  a  jary  and  took  the  case  before  Lord 
Coleridge  alone,  and  it  is  not  mentioned  in  Ml 
judgment.  But,  assuming  it  to  be  open  to  the 
plaintiffs  at  all,  I  am  of  opinion  that  tne  evidence 
wholly  &ils  to  support  their  contention.  I  gather 
from  the  evidence  that,  down  to  the  time  that  the 
declaration  was  finally  rejected,  both  the  parties 
were  standing  upon  their  strict  rights,  and  that 
the  plaintiffs  had  due  warning  from  the  defen- 
dants that  they  at  least  were  doing  so,  and  I  can 
see  no  ground  for  the  imputation  that  the  defen- 
dants wron^nlly  induced  in  the  plaintiffs  the 
belief  that  time  was  waived,  or  would  be,  or  did 
anything  which  could  be  construed  into  a  waiver 
or  its  equivalent.  I  revert  again  to  the  evidence. 
On  the  2nd  June  the  arrivu  of  the  Borga  was 
advised  by  letter  as  follows: — "Memorandum. 
London,  2nd  June  1877.  From  Moon,  Bower, 
and  Go.  to  Messrs  J.  Sala  and  Go.  We  beg  to 
advise  the  arrival  of  the  Borga  from  Penang,  in 
which  vessel  you  are  interested,  as  per  oontnct 
dated  29th  Dec."  To  that  letter  the  defendants, 
on  the  7th  June,  sent  the  following  answer:— 
"  London,  7th  June  1877.  Borga.  We  have  your 
memo,  of  the  2nd  inst.,  advising  arrival  of  Mova 
vessel.  By  our  previous  memorandums,  whidi 
we  now  confirm,  you  will  find  that  we  rejected 
your  tender  of  pepper  by  this  vessel."  On  die 
26th  June  samples  of  the  pepper  which  was  in- 
cluded in  the  declaration  of  the  19th  Jan.  as 
altered  by  that  of  the  5th  Feb.,  and  all  of  which 
was  a  November  shipment,  were  tendered.  The  de- 
fendants rejected  the  whole  of  these  samples,  and 
this  action  was  then  brought.  I  have  already 
stated  my  opinion  that  there  was  no  waiver  of 
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the  time  within  which  the  declaration  wan  to  be 
made,  and  no  conduct  of  the  defendants  estoppitig 
them  from  setting  np  the  breach  of  the  Btipala- 
tk>n  in  regard  to  time,  and  it  follows  that   the 
deolaration  not  being  in  time  as  regards  5  tons, 
the  plaintiffs  cannot  maintain  their  action  for  the 
non-aoceptance  of  the  whole  25  tons.    The  argu- 
ment before  ns,  however,  was  mainly  directed  to 
the  qoestion  whether  the  plaintiffs  oan  maintain 
their  action  in  respect  of  the  20  tons.    I  am  of 
opinion  that  they  cannot  do  so.    The  subject  of 
the  contract  ia  the  sale  of  a  specific  oaantity  oE  a 
^▼en  artid^  with  a  margin  for  a  moderate  exces- 
sion  or  diminution  of  tlaat  quantity,  nnder  the 
words  "  about "  and  "  more  or  less. '     The  rale 
applicable  to  such  a  contract,  if  it  were  not  quali- 
fied by  other  provisions,  would  be  that,  subject  to 
the  moderate  margin,  the  sellers  cannot  call  upon 
the  buyers  to  accept  any  greater  or  less  quantity 
of  the  article  bargained  for  than  the  specified 
qnantity.    In    the   present  case,  it    the  5  tons 
shipped  or  declared  too    late  be  excluded,  the 
dimination   in  quantity  is  dearly   beyond   the 
margin.    But  the  contract  also  provides  that  the 
shiDment  is  to  be  "per  sailing  vessel  or  vessels," 
aoa  that  the  name  of  the  vessel  or  vessels,  Ao.,  is 
to  be  declared  within  sixty  days  of   the  bill  of 
Jading.    Founding   themselves  upon  these   pro 
visions,  the  plaintiffs  contend    that  they  were 
entitled  to  caU  upon  the  defendants  to  accept 
delivery  of  any  substantial  portion  of  the  pepper, 
whatever  might  be    their    position  or  decwred 
intention  as  regards  the  remainder,  and  they  rely 
upon  the  decision  in  Brandt  v.  Lawrence  (L.  Bep. 
1  Q.  B.  Div.  344)  in  support  of  that  view.    The 
defendantp,  on  the  other  nand,  contend  that  they 
were  not  bound  to  aooept  anything  less  than  the 
whole  of  the  pepper,  sab]ect  to  a  moderate  margin, 
except  in  the  case  of  loss  of  vessel,  or  of  vessel  or 
pepper,  especially  provided  for  by  the  contract, 
or  at  least  that  nnder  the  circumstances  of  this 
case  they  were  not  so  bound.    I  do  not  accede  to 
the  defendants'  contention  so  far  as  it  rests  upon 
the  provisions  of  the  contract  relating  to  the  loss 
of  vessel,  or  of  vessel  and  pepper,  for  those  pro- 
visions are,  in  my  opinion,  inserted  alio  intuitu. 
I  tbinic  they  were  intended  to  protect  the  sellers 
from  any  action  for  non-delivery  caused  by  the 
happening  of  the  contingency  provided  for.    But 
I  am  of  opinion  that  the  defendants'  contention  is 
otherwise  well  founded.  Brandt  v.  Lawrence  (sup.) 
was  a  case  where  Bussian  oats  wore  sold  nnder  a 
contract  by  which  the  shipment  was  to  be  by 
steamer  or  steamers,  in  a  particular  month,  con- 
ditionally upon  ice  at  loading  port  not  preventing 
it,  in  which  event  shipment  was  to  be  made  imme- 
diately after  the  opening  of  the  navigation.    Fay- 
meot  WM  to  be  made  in  respect  of  any  shipment 
by  oaah,  and  on  receipt  of  or  in  exchange  for 
shipping  documents.    iJnder  this  contract  a  por- 
tion of  the  oats,  together  with  other  oats,  the 
snbject  of  another  contract,  was  shipped,  in  oonae- 
(|iienoe_  of   ice,  after  the    specified  month,  but 
immediately  after  the  navigation  was  opened,  and 
was  refused  by  the  defendants  on  the  ground  that 
the  shipment  had  been  made  too  laSe.    At  the 
time  of  this  refusal  the  sellers  were  acting  in 
strict  accordance  with  their  contract,  and  there 
was  nothing  to  indicate  that  the  contract  would 
not  be  performed  by  tbcm  in  its  entirety.    After- 
wsrds  and  b^ond  the  time  allowed  by  the  con- 
tnot  the  remainder  of  the  oats  were  shipped,  and 


were  also — but  in  this  case  rightly — refused.    In 
an  action  bronght  by  the  selTers  for  non-acoept< 
aoce  of  both  parcels  of  oats,  the  facts  were  proved 
as  above  stated,  and,  a  verdict  having  been  found 
for  the  plaintiffs  in  respect  of  the  first   ship* 
ment,  a  motion  for  a  new  trial  was  refused  both 
in  the  Queen's  Bench  Division  and  on  appeal  to 
this  court.    But  in  the  present  case  the  mots  are 
very  different.    In  the  first  place  the  declaratioa 
of  the  pepper  named  but  one  ship,  and  the  pepper 
tendered  did  in  fact  arrive  by  one  ship.    In  the 
second  place  there  has  not  been  at  any  time  either 
a  declaration  or  a  tender  of  the  20  tons  of  pepper 
which  the  plfuntiffs  contend  that  the  defendants 
are  bound  to  accept,  apart  from  the  5  tons,  which 
upon  this  branch  of  the  case  they  admit  that  the 
defendants  were  not  bound  to  accept.   The  matter 
seems  to  stand  thns :  If  the  declaration  of  the 
19th  Jan.  be  relied  upon,  then  the  plaintiffs  indi- 
cated by  that  declaration  their  intention  of  calling 
upon  the  defendants  to  accept  under  the  contract 
of  the  29th  Dea  1876,  25  tons  of  pepper,  5  Uma  of 
which  were  not  of  October  or  November  shipment. 
If  the  dedaration  of  the  5th  Feb.  be  reliea  upon 
as  severing  those  5  tons  from  the  remainder  and 
cancelling  the  previous  declaration  made  of  them, 
then  it  is  clear  that  it  at  the  same  time  added 
another  5  tons,  which  the  defendants  were  equally 
not  bound  to  accept,  inasmuch  as  the  sixty  days 
within  which  the  declaration  was  to  be  made  had 
expired ;  and  even  if  these  5  tons  had  not  been 
added  the  dedaration  of  the  20  tons  as  a  separate 
panel  would  seem  only  to  date  from  that  day,  and 
would  therefore  also  be  too  late.     But  the  plain- 
tiffs endeavour  to  displace  these  positions  b^  the 
argument  that  as  the  pepper  tendered  was  shipped 
nnder  three  separate  bills  of  lading,  and  was  so 
declared,  the  dedaration  and  tender,  dthongh  never 
one  in  foot  may  be  treated  as  separable  in  law, 
and  oonsequentfy  that  the  defendants  were  bound 
to  accept  the  20  tons,  which  upon  this  hypothesis 
were  properly  declared  and  tendered.    I  cannot 
assent  to  this  argument.    In  mercantile  contracts 
like  the  present  the  making  within  a  given  time 
of  a  declaration  or  declarations  upon  which  the 
buyers  may  act  is    an  essential   featum.    And, 
further,   although   the   sdlers   have   an   option 
to  ship  the  article  contracted  to  be  sold  either 
by    one    or    more   vessels,   and    the   provision 
in    the    oontraot   to    that    effect    may    give,    aa 
according  to  Brandt  v.  Lawrence  (sup.)  it  does 
give,  the  sellers  a  right  to  call  upon  the  buyers  to 
accept  any  portion  of  the  quantity  contracted  to 
be  sold  which  has  been  shipped  and  declared  in 
accordance  with   the   contract,  and   as   a   step 
towards    its    entire    performance,   it   does   not 
appear     to     me     by    any     means     to     follow 
that  the  quantity  named  m  the  contract  is  not 
still    of    the    essence    of    the    contract,  and,  if 
it  be  so,  the  case  is  in  this  respect  distinguishable 
from  Bimpion  v.  Crippin  (L.  Bep.  8  Q<  B.  14),  and 
cases  of  that  class,  where  each  delivery  of  coal  was 
really  like  a  delivery  under  a  separate  oontraot  to 
be  paid  for  separately,  and  in  respect  of  the  non> 
ddivery  of   which   the   parties    might  well  be 
assumed   to   have   contemplated  a  payment  in 
damage  rather  than  as  a  rescission  of  the  whde 
contraot.    But  however  this  may  be,  the  preseni 
contract  ought  and  must,  in  my  opinion,  at  leasi 
involve  this    consequence,  viz.,    that    when  the 
sellers  elect  to  ship   by   the   vessel    the  whole 
quantity  contracted  to  be  sold  and  declare  their 
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election  to  the  buyers — still  more  when  they 
follow  np  their  declaration  and  election  by 
tendering  the  whole  quantity  pursuant  to  their 
declaration,  they  cannot,  after  it  is  discovered  that 
as  to  a  portion  of  the  quantity  shipped  it  was  not 
shipped  in  accordance  with  the  terms  of  the  con- 
tract, and  that  the  buyers  are  not  bound  to  accept 
that  portion,  turn  round  and  call  upon  them  to 
accept  the  remaining  portion  of  the  quantity 
shipped,  which,  although  physically  separable  and 
the  subject  of  distinct  bills  of  lading,  yet  has 
always  been  treated  by  the  sellers  as  part  of  an 
entire  whole,  which  the  buyers,  by  the  declaration, 
were  told  to  treat,  and,  by  the  tender,  were  called 
upon  to  accept  as  one  entire  whole.  The  matter 
may  be  made  more  plain  by  reversing  the  position 
of  the  parties.  Suppose  a  declaration,  such  as  was 
made  in  this  case,  on  the  19th  Jan.,  and  that  the 
fact  had  been  that  all  the  three  parcels  had  been 
shipped  in  accordance  with  the  terms  of  the  con- 
tract. Suppose  also  that,  under  such  circum- 
stances, the  defendants,  either  at  the  time  of 
declaration,  or  when  the  pepper  was  tendered, 
had  expressed  their  willingness  to  take  the 
20  tons,  but  had  absolutely  refused  to  take 
the  five;  the  plaintiffs  might  clearly  have 
said :  "  We  make  this  declaration  or  tender 
as  a  whole,  and  will  only  deliver  the  pepper 
comprised  in  it  as  a  whole."  If  that  be 
not  so,  where  would  the  defendants'  right  of 
separation  cease  P  They  might,  of  course,  take 
only  one  of  the  three  parcels,  and  it  is  difBcult 
to  see  on  what  logical  or  legal  principle  they 
might  not  demand  to  have  some  bags  out  of  the 
one  parcel  and  say,  "  We  will  pay  for  the  non- 
acceptance  of  the  remainder  in  damages."  This 
would  reduce  the  matter  to  a  practical  absurdity. 
But  on  the  other  hand,  if  the  seller's  rights  would 
under  the  oironmEtanoes  supposed,  be  such 
as  I  have  suggested,  viz.,  the  right  to  have 
the  pepper  accepted  as  a  whole,  and  the  con- 
sequent right  of  treating  the  contract  as  at 
an  end  if  the  buyers  refused  to  accept  it  as 
a  whole,  surely  the  ccnverse  proposition  must 
hold,  viz.,  that  when  the  shipment  comprised 
in  one  declaration  is  in  part  good  and  in  part  bad, 
and,  although  the  good  and  bad  parts  are 
separable,  yet  the  sellers  adhere  to  the  declartion 
as  a  whole  and  tender  the  shipment  as  a  whole, 
the  buyers  must  have  a  right  to  reject  uncondi- 
tionally both  the  declaration  and  the  whole  of  the 
foods  tendered  under  it;  and  further,  that  the 
efendants  would  not  be  bound  to  accept  the 
part  of  the  shipment  which  in  itself  complied 
with  the  terms  of  the  contract  if  after  the 
declaration  and  tender,  and  after  it  was  appa- 
rent that  the  sellers'  contract  could  not  be 
performed  in  its  entirety  by  delivery  of 
the  whole  of  the  goods  contracted  to  be  sold, 
the  sellers  separated  the  good  portion  of  the 
shipment  from  the  bad,  and  made  a  fresh  tender 
of  the  former  for  acceptance.  Looking  at  the 
case  from  this  point  of  view  it  is  really  untouched 
by  either  the  contract  cases  to  which  I  have  referred. 
Or  by  the  decisions  in  Brandt  v.  Lawrence  (sup.), 
and  upon  the  grounds  mentioned  I  arrive  at  the 
conclnsion  that  the  plaintiffs  cannot  maintain 
their  action  against  the  defendants  in  respect  of 
any  portion  of  the  pepper  which  was  the  subject 
of  their  contract,  and  that  the  judgment  of  Lord 
Coleridge  should  therefore  be  affirmed. 

Judgment  affirmed. 


Solicitor  for  plaintiffs,  John  Bae. 
Solicitors  for  defendants,  SoUamt,   Bon,   and 
Coward. 


HIGH    COURT   OF  JUSTICE. 

CHLO^CEST  DIVISION. 

Batwriay,  April  5. 

(Before  Pet,  J.) 

Me  The    Metkopolitan    Disthict   Bailwat 

Company  and   Cosh,  (a) 

Lands  Clauses  Consolidaiion  Aci  1845 — Foiaer  of 
railway  company  to  grant  building  rights  ovar 
the  eroton  of  their  tunnd — Meaning  of  "  land." 

A  raUway  company,  having  acquired  land  undar 
their  special  Acts  (which  containad  no  provwim 
as  to  the  sale  of  superfluous  lands,  but  tottt 
which  special  Acts  Oie  La/nds  Clauses  CoiMolute- 
tion  Act,  1845,  was  ineorporated),  exeaoaied  Ow 
land  to  the  surface,  constructed  their  line  in  (ia 
excavation,  and  tAen  covered  it  over  wUhaa  arA 
arid  girders,  arul  replaced  the  soiL 

Sdd,  that  they  had  no  power  to  grant  bvHimg 
rights  over,  or  building  leasaa  upon,  the  erown  of 
the  tunnel  so  formed. 

The  meaning  nf  "land"  defined  as  used  in  the 
Lands  Clauses  Consolidation  Act,  1845. 

Summons  under  the  Vendors  and  Forchasers  Act, 

1874. 

On  the  18th  Jnly  1878  the  Metropolitan  District 
Bailway  Company  offered  for  sale  by  auction 
some  pieces  of  land  described  in  the  particulars  of 
sale  as  freehold  land  suitable  for  building,  and 
B.  L.  Cosh  purchased  lots  4  and  7.  Lot  4  was 
described  in  the  particulars  as  a  "  very  important 
and  highly  valuable  freehold  building  site  ad- 
joining the  District  Bailway  Station,  and  on  the 
south  side  of  Hammersmith  Broadway,  having  a 
total  frontage  of  lOlflt.  with  an  acreage  depth  for 
building  purposes  of  115ft.,  but,  with  the  had  at 
the  extreme  point,  of  13&ft.,  being  58ft.  9in.,  as 
coloured  pink  on  the  plan,  and  36ft.  6in.  ic 
frontage,  as  coloured  blue  on  the  plan;  hariv 
already  the  surface  or  ground  line  constracted 
and  consolidated  over  the  railway  for  the  erection 
of  a  splendid  range  of  business  premises."  The 
railway  company  reserved  the  6ft.  margin  of  land 
in  rear  of  the  plot  coloured  blue  as  shown  in  the 
plan,  and  the  particulars  stated  that  the  plans, 
sections,  and  elevations  for  the  erection  of  «ny 
building  over  the  area  colonred  blue  must  be 
submitted  to  and  approved  by  the  company,  as  it 
was  over  the  railway  tunnel. 

The  22nd,  23rd,  and  24th  conditions  of  sals 
were  as  follows : 

22.  The  following  cl&nae  moat  be  inserted  in  the  cob- 
veyanoe  of  the  land  colonred  bine,  and  of  any  other  lud 
lying  over  or  abutting  npon  the  oompsny'a  ndhnT 
works.  The  oompany,  their  Bnooeason  sad  saagas, 
reaerre  to  themselves  at  all  times  hereafter  tiie  hn  i' 
railway  of  the  Baid  oompany  and  their  tiumela,  and  other 
railway  works  lying  under  or  adjoining  the  same  lands, 
and  the  anbatratam  or  soil  under  or  beneath  anch  re- 
aerred  nulways  and  woilcs,  together  with  all  rights  and 
privileges  under  the  company' a  Acta  of  Pulioment,  or 
any  Aota  ino(»porated  therewith,  and  reaerre  alao  ia 
pi^cular  power  to  the  aaid  oompany,  their  anccaaaan 
and  aaaigna,  for  them,  and  their  engineera,  anrr^yan^ 
workmen,  contractors,  and  agents  at  all  timea  to  enter 
(either  with  or    without    engines,   maohinery,  bnil<£iV 

(a)  Bepoited  by  Fbute  Etutb,  Eaq.,  BazriBt«r«U^w. 
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materula,  uid  other  articles  and  things)  into  and  npon 
■o  nnioh  of  the  said  lands  so  ooDTSyed  and  the 
buildinga  thereon  erected  as  ate  abatting  on  or  over 
'ttie  same  railway  or  works,  to  satisfy  themselves  by 
iaspeetian  that  the  conditions  imposed  on  the  pur- 
«hMer,  both  as  to  the  oonstmction  and  nae  of  sach 
bnildingB  are  adhered  to,  and  to  make  and  exeonte  saoh 
works  as  may  be  necessarjr  for  renewing,  repairing,  or 
altering  the  said  line  of  railway  and  worts,  and  for  se- 
eming the  uninterrupted  nser  of  the  said  railway  and 
works,  tiM  said  oompany,  their  snooessors  and  assigns, 
making  teaaonable  oompeiuaiion  to  the  purchaser,  his 
heirs  and  assigns,  for  all  injury  oaosed  by  the  exercise  of 
any  of  bndh  powers,  the  amount  of  suoh  compensation  to  be 
■ettled,  in  case  of  difference,  by  two  arbitrators  ^one  to  bo 
appointed  by  either  party  in  difference),  or  their  umpire 
in  the  nsnol  manner.  And  the  pnrchaser  shall  for  him- 
self, his  heirs  and  assigns,  ooyanant  witii  the  said 
eampany,  their  snooessors  and  assigns,  that  so  boild- 
ing  or  erection  whatsoever  shall  De  raised  or  con- 
structed upon  the  said  land  colonted  blue,  or  any  part 
thereof,  or  on  other  land  over  the  company's  railway, 
until  the  designs  for  the  same,  and  the  materialB  and 
mode  of  euuatruetion  thereof,  have  been  snbmitted  to 
and  anfiroved  <in  writing)  by  the  said  company,  their 
soooesaors  and  assigns,  who  shall  approve  the  same,  if 
in  their  judgment  they  aro  suitable,  both  as  to  ar- 
rangement of  walls  and  distribntion  of  weights  to  the 
girmra  which  haye  been  placed  acrom  the  railway  to 
esirysnohbnildinffs;  ondit  shall  be  providedand  expressly 
sgresd  that  snch  buildings  or  erections  on  the  said  land 
<moared  blue,  or  on  any  other  land  over  the  company's 
railway,  shall  not  in  any  caso  have  more  than  three 
storeys,  and  shall  not  exceed  40ft.  in  height  from  the 
pavement  line  to  the  parapet  line,  and  the  weight  on  each 
floor,  indudmg  the  weight  of  the  floor  itssif ,  riiall  not  in 
the  ececdon  or  subsequent  nse  thereof  exceed  Scwt. 
par  square  foot,  and  it  shall  also  be  specially  provided 
that  no  windows  or  other  openings  shaU  bo  made  in  any 
building  erected  on  any  of  the  l^d  sold  overlooking  the 
railway  station  of  the  said  company  without  the  special 
leaTB  of  tbe  oompany. 

83.  The  new  bsildiii^  wUeh  are  to  be  erected  on  the 
land  eoloiired  pink  adjoining  the  railway  and  station  will 
not  be  lestzioted  in  height,  but  the  designs  for  the  same 
and  the  materials  and  mode  of  construction  thereof  must 
be  snbmitted  to  and  approved  by  the  company,  so  far 
as  they  abntt  on  or  affect  the  retaining  walls  of  the 
oompany,  and  the  new  buildings  must  be  so  designed  as 
not  to  depend  for  sapport  on  the  said  retaining  wall  of 
the  oompany. 

94.  Except  with  regard  to  the  said  land  coloured  blue, 
the  oompany  shall  have  the  power  of  repurchasing  any 
bniMing  wlueh  may  stand  npon  the  retaining  wall  of 
the  company's  railway,  and  romoving  the  same,  paying 
to  the  owner  suoh  a  sum  as  shall  be  &ied  by  two  valuers 
(one  to  be  appointed  by  the  compaoy,  and  the  other  by 
Hie  owner),  or,  if  tkej  cannot  agree,  such  a  snm  as  shall 
be  llxed  by  an  nmpire  to  be  appointed  by  the  said 
aifntiators,  and  the  provisions  for  arbitrations  contained 
m  the  I^mds  Clauses  Consolidation  Aot,  1845,  shall  be 
applicable  to  suoh  arbitration. 

Tbe  company  had  acqaired  the  land  for  the 
oonstmction  of  this  part  of  their  line  under  the 
■tiitates  38  &  39  Vict.  c.  ccviii.,  and  40  &  41  Vict. 
c.  oezxxiiL,  with  which  the  Lands  Clauses  Consoli- 
datiion  Act  1845  was  incorporated.  The  special  Acts 
contained  no  provision  with  regard  to  the  sale  of 
■operflnons  land. 

The  company,  after  acquiring  the  land,  cleared 
the  Bnrfaoe,  and  then  made  an  excavation  which 
they  afterwards  covered  in  so  as  to  restore  the 
nuuoe.  The  piece  of  lot  4,  coloured  blae,  was 
part  of  tbe  Boif  aoe  thus  restored. 

The  purchaser  took  out  a  summons  under  the 
Vendors  and  Purchasers  Act,  1874,  asking  for  a 
direction  that  the  railway  company  had  no  right 
or  title  to  sell  lot  4,  and  that  the  contract  for  sale 
witb  respect  to  it  might  be  rescinded,  and  the 
company  ordered  to  repay  the  deposit  paid  by  the 
pnr^iaBer  with  interest. 


The  sammons  was  adjourned  into  court. 

Glasie,  Q.C.  and  Seflon  W.  StriMani  for  the 
purchaser. 

/.  Pearson,  Q.G.  and  8amml  Eoherlt  for  the 
vendors,  the  oompany. 

The  following  cases  were  cited  or  referred  to  ia 
the  argument : 

Pmchin  V.   London  ani  Bla'kwall  Bailmay  Com- 
iMini;,  23  L.  T.  Eep.  O.  S.  307  ;  34  L.  T.  B«>.  O.  8. 
125,  196  ;  1  E.  *  J.  34 ;  5  De  G.  M.  tQ.SSl; 
Banudm  ▼.  JUamehetter   South  Junction  and  AU 

trineKam  BaiUoau  Company,  1  Exoh.  723 ; 
Oreat  Wettem  Baihoay  Company  v.  May,  31  L.  T. 

Eep.  N.  S.  137  ;  L.  Bep.  7  E.  &  I.  App.  283 ; 
MmUumt  y.   The  Midland   BaUway  Company,   40 
L.  T.  Eep.  N.  S.  121. 

Fbt,  J.— The  question  whioh  arises  before  me 
in  this  case  is  as  to  the  power  of  tbe  Metropolitan 
District  Railway  Company  to  sell  a  certain  lot, 
described  as  lot  4  in  tbe  particulars  of  sale,  whioh 
are  now  before  me.  That  lot  consisted,  as  to  part, 
of  land  in  the  ordinary  sense  of  that  word.  It 
also  consisted,  in  part,  of  what  the  vendors 
described  as  land,  and  what  their  counsel  has 
described  as  land,  whioh  appears  to  me  not  to  be 
land,  in  the  ordinarv  sense  of  the  word,  at  all.  It 
was  a  right  to  bnud  a  house  of  a  particular  de- 
fined description  over  the  roof  of  an  arch.  It 
appears  that  this  lot  was  sold  subject  to  certain 
special  conditions  with  regard  to  that  portion  of 
the  lot.  The  building  was  to  be  approved  by  the 
railway  company,  and  certain  rights  were  reserved 
by  tbe  railway  company  in  respect  of  their  tunnel 
underneath  that  space.  Now  the  question  tarns 
npon  whether  or  no  these  lands  are  superflaons 
lands,  because  it  appears  that  in  the  Acts  con- 
stituting the  Metropolitan  District  Bailwa^  Com- 
pany, or,  at  least,  the  Act  under  which  this  land 
was  taken  by  them,  and  is  now  sold  by  theiB, 
there  are  no  special  provisions ;  and  it  becomes, 
therefore,  important  to  consider  what  are  the 
words  of  the  Lands  Clauses  Oonsolidation  Act 
which  give  the  power  of  selling  what  are  com- 
monly oalled  cuperflnons  lands;  and  they  are 
these :  "  With  respect  to  lands  acquired  by  the 
promoters  of  tiie  undertaking  under  the  provi- 
sions of  this  or  the  special  Act  or  any  Act  inoor- 
porated  therewith,  but  which  shall  not  be  le- 
qnired  for  the  purposes  thereof,  be  it  enacted  as 
follows."  Then  comes  a  series  of  provisions,  under 
one  of  which  this  sale  took  place._  Now  the 
history  of  the  piece  of  land  in  question  seems  to 
be  this:  It  was  taken  for  the  purpose  of  oon- 
strncting  the  railway,  and  the  land  was  excavated 
to  the  surface.  I  am  taking  the  statement  from 
the  learned  counsel  who  appear  for  the  railway 
company.  After  the  rsilwav  was  constructed, 
the  line  was  arched  over,  and  across  the  summit 
of  that  arch,  girders  have  been  placed,  and  soil 
has  also  been  placed.  The  piece  of  blue  land  is  a 
portion  of  tbe  summit  of  tbat  arch  with  the  rail- 
way beneath  it.  The  qnestios.  is  whether  that 
summit  of  the  arch  is  superflaous  land.  Now  ia 
the  first  place,  in  my  opinion,  it  is  not  separated 
from  the  land  below  it  in  any  way,  that  is,  accord- 
ing to  the  ordinary  meaning  of  the  word  "  land. 
It  is  no  more  land  than  the  roof  of  a  house  is 
land.  If  I  sold  the  roof  of  my  house,  I  certainly 
should  not  sell  that  as  land,  if  I  reserved  the 
house,  and  everything  below  the  house,  which  is 
what  takes  place  in  this  case.  It  is  atid  that  this 
is  superfluous  land,  because  there  is  no  reason 
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why  Boperfluons  land  shonld  not  be  separated  | 
from  land  required  by  a  horizontal  line,  aa  well  as 
by  a  lateral  or  a  yertical  line.    Bat  it  appears  to 
me  that,  according  to  the  ordinary  meaning  of 
the  word  "  land,"  it  is  land  in  respeot  of  which 
on  have  a  right  from  the  centre  of  the  soil  to  the 
leaven  above,  and  that,  in  describing  what  is  snper- 
flaons  and  what  is  not  snperflaoas,  the  ordinary 
distinction  of  land  by  lateral  bonndaries  mast  be 
followed.     Now  I    think    considerable   light   is 
thrown  upon  that  by  other  language  in  the  Lands 
Olanses  Consolidation  Act,  with  regard  to  land 
required  for  the  purposes  of  the  railway,  because 
both  with  regard  to  land  taken  by  agreement  and 
land  taken  otherwise  than  by  agreement,  the  only 
lands  which  they  could  take  are  such  lands  as 
shonld  be  required  for  the  purposes  of  the  Act. 
Now,  in  the  case  of  a  tnnnel,  it  is  required  to  take 
the  land  in  the  ordinary  sense  &om  the  very 
centre  of  the  earth  to  the  heaven  above.    They 
cannot  take  less  than  that.    That  seems  to  me  to 
be  the  result  of  the  deoisicms.    That  shows  that 
the  whole  of  the  land,  in  the  ordinary  sense,  is 
land   required  for   the   purposes   of    the   Aot, 
although  a  portion  of  it  only  is  occupied  by  the 
tunnel,  and  by  parity  of  reasoning  it  seems  to 
me  to  follow  that  they  cannot  say  that  any  land 
above  or  below  the  land  actually  used  for  the 
purposes  of  .the  railway,  is  not  land  required  for 
tiie  purposes  of  the  Act.     I  therefore  think,  how- 
ever convenient  it  may  be  to  the  railway  com- 
paoy  to  sell  or  to  grant  building  rights  over,  or 
building  leases  upon,  the  crown  or  roof  of  their 
tunnel;  that  they  have  no  such  right  under  the 
statutory  powers  with  which  they  are  invested. 
But  it  does  appear  to  me  also  that  the  ease  of 
MMtMr  V.  The  Midland  Baihoay  Oompcmy,  to 
which  I  have  been  referred,  is  a  strong  decision 
corroborating  the  conolasion  to  which  I  have  come 
<m  the  case.    I  think  it  is  very  difiBcnlt  to  draw  any 
diatinotion  between  the  decision  of  the  Master  of 
1^  Bolls  on  the  first  two  questions  which  he  dealt 
irith  in  that  case,  and  tne  case  now  before  me. 
But,  independently  of  that  decision,  it  does  appear 
to  me  to  be  reasonably  plain  that  this  crown  or 
roof  of  the  tunnel  is  not  superfluous  land  within 
the  meaning   of    the  Act;'  that,  therefore,  the 
Tenders  can  make  no  title,  and  that  I  must  make 
a  declaration  accoidingly^.    In  this  case  there  was 
a  fiur  point  for  disoussion,  and  each  party  must 
pay  his  own  costs.    The  deposit  must  be  returned 
to  the  purchaser  with  interest  at  4  per  cant. 

Solicitors  for  the  purchaser,  Daw»on,  Bryan, 
and  Dawton, 
Solicitors  for  the  vendors,  Baxten  and  Co. 


COMMON   PLEAS   DIVISION. 

Friday,  Feib.  28. 

(Before  Lord  Colbbidok,  CX  and  DsmcAii,  J.) 

FiircH  V.  BoNiirs.  (a) 

AFPBAI.  FBOH  INPEBIOR  COVKT. 

Tender— To  cleric  in  tolieitor's  ofiee—"  No  in- 
ttruetioru." 

A.  went  to  the  office  of  a  eolieitor,  and  tendered  the 
amount  of  the  compontion  on  a  debt  ouring  to 
the  tolieitor  to  one  of  his  clerTci,  who  informed  A. 
ihal  hit  prineipal  was  otU,  and  that  he  (the  derJe) 
had  received  no  instruetions,  and  eoidd  not  accept 

the  amotmt  tendered. 

(•)  Beported  l>7  A.  H,  Bmuuioi.  Eiq.,  BaaiStor-aUaw. 


Held,  per  Lord  Coleridge,  OJ.  (ditHngtutikinj 
Bingham  v.  Allpori,  1  Nev.  ^  if.  398).  that  thert 
had  been  a  good  tender  by  A.  of  the  amount  o/ 
the  compoeiiion ;  per  Denman,  J.  (foUow'uig 
Bingham  v.  Allport)  that  the  tender  was  bad. 

Sfscial  CAS£. 

1.  This  was  an  action  brought  by  the  plaintiff, 
a  solicitor,  in  the  Soathwark  Ceunty  Court,  to 
recover  151.  68.  lOd.,  the  amount  of  a  lull  of  coats. 

2.  The  defenoe  was  a  discharge  by  a  resolntioo 
of  the  defendant's  creditors,  under  seot.  125  of  the 
Bankruptcy  Act  1869  (32  &  33  Yiot.  c.  71).  and  a 
tender  of  the  amount  of  the  composition  on  the 
said  debt  before  action  brought,  but  that  the 
plaintiff  had  refused  to  accept  the  same.  The 
defendant  paid  into  court  the  amount  of  the  com- 
position. 

3.  In  support  of  the  above  defence  a  witness 
was  called,  who  stated  that  he  was  the  aooountaut 
engaged  by  the  defendant  in  the  proceedings  for 
liquidation  by  composition,  and  that  he  and  the 
defendant's  solicitor  (since  deceased)  went  to  tba 
ofiBcoB  of  the  plaintiff,  and  there  tendered  the 
amount  of  the  oompositinn  to  one  of  the  plaintiff'* 
clerks,  who  informed  him  that  the  plaintiff  was 
out,  and  that  he  (the  clerk)  had  received  no 
instructions,  and  refused  to  accept  the  amount 
tendered. 

4.  On  the  part  of  the  plaintiff  it  was  denied 
that  any  such  tender  was  ever  made  at  all ;  and 
witnesses,  consisting  of  the  clerks  then  in  the 
plaintiff's  service,  were  called  in  support  of  such 
denial. 

The  judge,  however,  was  of  opinion  that  the 
matters  stated  in  the  third  paragraph  were  proved, 
and  gave  judgment  for  the  defendsmt,  with  ocsts. 

The  question  for  the  opinion  of  the  ooort  is 
whether  the  said  judgmoit  for  the  defbndanl  was 
right,  or  whether  the  same  shonld  be  reversed 
and  entered  for  the  plaintiff,  with  costs  of  suit. 

/.  Holmes  PovUer  for  the  plaintiff. — There  was 
not  a  good  tender  of  the  amount  of  the  composi- 
tion here.  In  Bingham  v.  AUporl  (1  Nev.  &  jkL 
398)  a  tender  made  at  an  attorney's  office  to  his 
clerk,  who  said  that  he  had  no  authority  from  his 
principal  to  receive  the  money  or  to  give  a  dis- 
charge for  the  debt  owing,  was  held  insufficient. 
WUmot  V.  Smith  (1  M.  &  M.  238)  is  distingnidi- 
able  on  the  ground  that  there  was  there  no  dis- 
claimer of  auUiority  at  the  time.  The  tend^  was 
refused  in  that  case  on  the  ground  that  it  was 
insufficient,  which  was  a  ground  upon  which  the 
principal  would  have  refused  it  himself.  BarnU 
V.  Deere  (1  M.  &  M.  200)  is  distinguishable  on  the 
same  ground,  that  there  was  no  disclaimer  of 
authority  at  the  time,  and  also  on  the  ground 
that  it  was  the  case  of  a  merchant's  office,  where 
the  course  of  business  is  different  to  that  of  a 
solicitor's.  [Lord  Colisridge,  C.J. — In  Mofait. 
Parsons  (5  Taunt.  307), Mansfield,  C.J.  says, "A 
tender  to  a  managing  clerk  would  soffice."  In 
an  Anowymorta  case  (1  Esp.  349),  where  money  was 
delivered  to  a  servant,  who  took  it  to  her  master, 
and  returned,  saying  he  would  not  reaeive  it,  Lord 
Kenyon,  J.  said  that  "  in  the  common  transactions 
of  life  this  kind  of  intervention  of  servants  most 
be  allowed,"  and  ruled  that  there  was  evidence 
from  which  the  jury  might  infer  a  tender.]  That 
case  proceeds  on  the  assumption  that  the  money 
was  taken  to  the  master.  Sere  the  clerk  told  the 
person  who  made  the  tender  that  his  master  was 
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oat,  and  that  he  (the  olerk)  hod  no  iastractions. 
In  WaUon  y.  Hetherimjlon  (I  0.  &X.  36)  Parke, 
B.  said  that  there  muse  be  an  authority,  either 
espreas  or  implied,  in  the  olerk  to  receive  the 
money,  otherwise  the  tender  is  bad.  Here  there 
is  no  «pre88  aathority.  What  circnmstanoes  are 
there  in  the  case  from  which  an  authority  can  be 
implied  f    He  also  cited 

JCtrton  T.  BraUltwaite,  1U.A,  W.  310. 

Mdsheimer  for  the  defendant. — The  dork  did 
not  diadaim  his  authority,  bat  only  his  instrao* 
tiona  in  the  particular  matter.  That  was  not 
sufficient  to  make  the  tender  bad. 

Lord  GoLSRisGB,  C.J.— I  am  of  opinion  that  the 
jndgmeixt  of  the  County  Court  judge  was  right, 
and  sbonld  be  affirmed.  The  priuciple  appears  to 
me  to  be  that  a  good  tender  of  money  owing  may 
be  made  to  an  individual  other  than  the  creditor, 
if  be  be  someone  who  has  authority,  either  direct 
or  implied,  from  the  course  of  practice,  to  receive 
money  tendered  in  payment  of  such  creditor.  If 
that  is  BO,  as  soon  as  you  depart  from  the  principle 
that  the  money  owing  must  be  tendered  to  the 
oreditor  personally,  the  question  in  each  case  must 
be  whether  the  person  to  whom  the  money  was 
tendered  represented  the  creditor.  Now,  who  in 
an  attorney  8  ofiSce  does  represent  the  attorney  f 
I  find  that  Parke,  B.  says,  in  Wait  on  v.  Hethering- 
km  [vbi  mtp.),  that  anyone  wbo  is  at  a  solicitor  s 
office,  carrying  on  the  business  of  the  office,  may 
be  ocMiaidered  to  represent  the  solicitor.  In  that 
caae  the  tender  was  held  bad,  beoanse  the  attorney 
had  written  to  say  that  the  tender  must  be  made 
to  himself,  and  the  defendant's  agent  went  to  the 
office  and  made  the  tender  to  a  person  who  to  his 
knowledge  was  not  authorised  to  receive  it.  In 
Hio^aJt  T.  Parsons  {ubi  lup.)  and  the  other  cases 
the  same  principle  is  acted  upon  that  a  tender 
made  at  a  place  of  business  to  a  person  apparently 
in  aathority  there  is  good.  No  donbt  there  is  a 
ooonter-principle  that,  if  at  the  time  the  tender  is 
made  the  authority  is  disclaimed,  the  tecder  is 
made  at  the  peril  of  the  person  who  makes  it,  and 
will  be  bad  if  there  was  in  fact  no  authority.  That 
ia  what  Suigham  v.  AUport  (uii  sup.)  decided,  and 
I  agree  with  that  decision.  But  here  the  County 
Court  judge  has  decided  that  the  tender  was  good, 
and  cannot,  therefore,  be  taken  to  have  found,  and 
oertainly  hiw  not  directly  found,  that  the  clerk 
had  no  aathority  to  receive  this  money.  It  appears 
that  the  derk  said  that  he  had  no  instructions. 
If  that  ia  sufficient  to  make  a  tender  bad,  no 
twad^M^  oonld  ever  be  made  in  any  merchant's  or 
solicitor's  office,  where  there  was  considerable 
business  going  on.  But  I  am  of  opinion  that  the 
bet  tbat  a  derk  engaged  in  carrying  on  the  busi- 
ness of  an  office  says  to  a  person  who  tenders  him 
money  that  he  has  no  instructions,  and  really  has 
none  in  the  particular  matter,  will  not  suffice  to 
make  the  tender  bad.  He  may  have  authority, 
althoagh  he  has  no  instructions ;  and  I  take  it 
that  toe  Connty  Court  judge  has  found  in  this 
case  that  the  clerk  had  authority.  I  therefore 
think  that  the  judgment  should  be  affirmed. 

DEntAK,  J. — I  am  not  by  any  means  sure  that 
I  am  right  in  my  view  of  this  case,  bnt  I  am 
unable  to  distinguish  it  from  that  of  Bingham  v. 
JUporl  (ubi  sup.)  The  principle  appears  to  me  to 
be  that  the  lender  must  be  maae  either  to  the 
person  to  whom  the  money  is  owing,  or  to  some- 
one baring  aatiiority  to  receive  it.    In  Bingham 


v.  AUport  the  words  that  the  clerk  used  were,  that 
he  had  no  authority  from  his  principal  to  receive 
the  money.  The  judge  told  the  jury  that  if  they 
thought  the  olerk  had  disclaimed  all  authority  to 
receive  the  money  the  tender  would  be  insufficient. 
Hem  the  derk  said  that  his  master  was  out,  and 
that  he  had  reneived  no  instructions.  That 
appears  to  me  to  mean  the  same  thing.  My  Lord, 
however,  has  been  able  to  distinguish  the  words, 
and  the  case  is  not  one  in  which  we  should  give 
leave  to  appeal.  'J'here  will,  therefore,  be  judg- 
ment for  the  defendant. 

Judgment  for  Vte  defendanl, 

Sdidtor  for  the  plaintiff,  Fineh. 

Solicitors  for  the  defendant,  Hopp«  and  Boyle. 


March  6  and  7. 
(Before  Lord  CouuDoa,  C.J.  and  DsmcAir,  J.) 

StSVINSOH  v.  WAT80H.(a) 

ArhUraior— Person  in  position  of,  not  llabU  for 
want  of  ears  or  skiU — Building  conlrael— Archi- 
tect— "  Knowingly  or  negligently  "  certifying  for 
insiMcient  amount— Not  equivalent  to  fraudu- 
lently. 

An  action  wiU  not  lie  againtl  an  architect  for  not 
using  dm  care  and  skUl  in  ascertaining  the 
amounts  to  be  paid  by  a  builder's  employer  lo  the 
builder  under  a  contract  which  provides  that  the 
buHderis  to  bepaidonthe  certificate  of  the  curehi- 
teet,  that  all  matters  of  dispute  are  to  be  left  to 
the  architect's  decision,  that  he  may  order  any 
additions  to  or  deductions  from  the  contract,  and 
that  the  amount  of  such  addiiions  or  dedttetions 
shall  be  ascertained  by  him  at  a  certain  fixed 
rate ;  the  functions  of  the  archileel  under  the  con- 
tract being  not  merely  derldy,  but  requiring  the 
exercise  of  a  judgment  or  opinion. 

An  alUgalion  tluU  </ui  architect  "knowingly  or 
negligently"  certified  for  a  mtteh  lets  rum  tluin 
was  due  does  not  ditdoie  a  cause  of  aelion,  at  U 
doet  not  amount  to  a  citarge  of  fraud. 

The  architect  it  not  bound,  upon  the  appliealion  nf 
one  of  the  partiet,  to  reconsider  hit  eerlifieate,  or 
to  give  reatont  for  t<.' 

Staikjient  op  claim. 

1.  The  plaintiff  is  a  builder,  who  carried  on 
business  in  partnership  with  Field  Weston  at 
Nottingham. 

2.  Tbe  defendant  is  an  arohiteot  carrying  on 
bnsiness  in  Nottingham. 

3.  Early  in  the  year  1874  the  Nottingham 
Temperance  Hall  Company  (Limited),  since  named 
the  Nottingham  Albert  Hall  Company  (Limited), 
and  herein  referred  to  as  the  company,  proposed 
to  build  a  tomperance  hall,  and  employed  the 
defendant  as  architect  to  prepare,  and  he  accord- 
ingly prepiuvd  plans,  drawings,  specifications, 
general  conditions  of  oontract,  and  a  bill  of  the 

Snantities  of  the  artificers'  work  required  to  be 
one  in  the  erection  and  completion  of  the  pro« 
posed  hall.  Thereupon  the  defendant  was  em- 
ployed by  the  comptmy  as  architect  to  carry  out 
the  works,  and  to  be  the  architect  under  the  oon< 
tract  proposed  to  be  entered  into  by  the  com- 
pany  with  the  contractors  for  the  works. 

4.  Early  in  the  month  of  April  1874  the  company 
advertised  for  tenders  for  the  exeoution  of  the 
works,  and  directed  applications  with  reference 

(a)  Be]xnted  I17  A.  H.  BinuBiOT,  Esq.,  Bszriitar-it-liur. 
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tbereto  to  be  made  to  the  defendant;  ond,  after 
examining  the  plans,  drawings,  and  specifications, 
and  bills  of  quantities  of  the  propoEed  Trorks  at 
the  ofiSce  of  the  defendant  in  Xottingham,  the 
plaintiff  and  the  said  Field  Weston  tendered  for 
the  execution  of  the  works,  and  their  tender  was 
accepted  by  the  company. 

5.  On  or  about  the  16th  April  1874  the  defen- 
dant requested  the  plaintiff  and  the  said  Fiold 
Weston  to  come  to  hia  office  in  Nottingham  to 
execute  the  contract  for  the  works,  and  accord- 
ingly on  that  day  the  plaintiff  and  the  said  Field 
Weston  signed  the  contract  for  the  works  at  the 
office  of  the  defendant.  Their  signature  tbereto 
was  witnessed  by  the  defendant. 

6.  The  said  contract  was  dated  the  16th  April 
1874,  and  was  made  between  the  plaintiff  and  the 
■aid  Field  Weston  of  the  one  part  and  the  com- 
pany of  the  other  part,  and  is  as  follows : 

The  Baid  Biohaid  Sterenson  and  Field  Weston  agree  to 
erect  &nd  build  for  the  Raid  company,  npon  a  certaia 
pieoe  of  land  situate  in  North  Circne-Btreet,  in  the  town 
of  Nottingham,  the  temperance  hall,  according  to  the 
dnwin^,  general  conditions  of  contract,  and  bills  of 
qmmtities,  now  produced  and  signed  by  the  parties  hereto, 
and  intended  to  form  parts  of  the  agreement,  and  shall 
and  will  finish  and  complete  the  said  temperance  hall  in 
such  manner  and  of  snch  materials,  and  within  snch  time 
as  is  proTided  by  the  said  general  conditions  of  contract 
and  bills  of  quantities ,  and  according  to  t^e  said  drawings ; 
and,  further,  that  they,  tJie  said  Bichard  Steyenson  and 
Field  Weston,  will  well  and  trnly  observe  and  perform 
all  and  every  the  'said  conditions  and  stipulations  con- 
tained in  the  said  general  conditions  of  contract  on  the 
part  of  the  contractors  required  to  be  observed  and 
performed ;  and  in  consideration  thereof  the  said  company 
to  pay  unto  the  said  Bichard  Stevenson  and  Field  Weston 
the  sum  of  13,5601.,  in  the  manner  sot  forth  in  the  said 
general  conditions  of  contract,  and  in  other  respects  to 
perform  and  keep  the  conditions  and  stipulations  of  the 
said  general  conditions  of  contract,  so  far  as  the  same  on 
their  part  is  or  onght  to  be  performed  and  kept. 

7.  The  said  general  conditions  of  contract 
referred  to  in  the  said  contract,  so  far  as  they 
wera  material  to  this  case,  were  as  follows  : 

The  general  conditions  of  contract  for  artificers'  works 
required  to  be  done  in  the  ereotion  and  completion  of  a 
new  hall  for  the  Nottingham  Temperance  Hall  Company 
(Limited),  Nottingham.  FotheigUl  Watson,  architect, 
Clinton-street,  Nottingham,  Jan.  1874.— The  architect  is 
at  all  times  to  have  access  to  the  works,  which  are  to  be 
entirely  under  his  control  and  his  clerk  of  the  works. 
The  architect, may  order  any  additions  to  or  deductions 
from  tho  contract  without  in  any  way  vitiating  the  con- 
tract, and  the  amount  of  such  additions  to  or  deductions 
from  the  contract  shall  be  ascertained  by  the  architect 
in  the  same  manner  as  the  quantities  have  been 
measured  and  at  the  same  rate  as  they  have  been 
priced  at. 

The  contractor  and  the  directors  will  be  bonnd  to 
leave  all  questions  or  matters  of  dispute  which  may  arise 
during  the  progress  of  the  works  or  in  the  settlement  of 
the  account  to  the  architect,  whose  decision  shall  bo 
final  and  binding  upon  all  parties. 

Th«  contractor  will  be  paid  on  the  certificate  of  tho 
architect. 

8.  The  eaid  bill  of  quantities  contains  (amongst 
others)  the  following  stipulations ; 

Note. — ^These  quantities  will,  with  the  drawings  and 
^nieial  conditions,  form  the  basis  of  the  contract. 
Should  there  be  more  or  loss  measure  tiian  is  here  given, 
there  will  respectively  be  an  addition  to  or  a  deduction 
from  the  contract. 

All  measurements  to  be  made  in  the  same  manner  as 
the  quantities  have  been  taken,  and  all  additions  and 
deductions  to  be  priced  out  at  the  same  rate  by  the  archi- 

8.  Tho   plaintiff,  for  greater   certainty,  begs 


leave  to  refer  to  the  contract,  general  oondiiaoiH 
of  contract,  and  the  bill  of  quantities. 

10.  The  said  contract  was  signed  by  the  pUo- 
tiff  and  the  said  Field  Weston  in  the  belief  ud 
expectation,  as  the  defendant  well  knew,  that  tii« 
defendant  would  use  due  care  and  skill  in  isoer 
taining  the  amounts  to  be  paid  by  the  compuij 
to  the  plaintiff  and  the  said  Field  Weston  onda 
the  said  contract. 

11.  Thereupon  the  plaintiff  and  the  said  Field 
Weston  proceeded  with  the  esecation  of  the 
works,  and  the  defendant  acted  as  the  architect 
of  the  works,  and  undertook  the  duties  of  the 
architect  under  the  contract. 

12.  The  defendant  from  time  to  time  during  the 
progress  of  the  works  ordered  additions  to  ind 
deductions  from  the  contract. 

13.  There  were  errors  in  the  bill  of  quantitiet^ 
and  there  was  in  fact  more  measure  in  oertiin 
descriptions  of  the  works  than  was  given  in  Ae 
bill  of  quanEities. 

14.  The  defendant  from  time  to  time  dorinf;  the 
progress  of  the  works  by  his  certificates  certified 
that  certain  sums  of  monoy  were  payable  to  the 
plaintiff  and  the  said  EHeld  Weston  in  respect  of 
the  works  executed  by  them,  and  gave  the  etme 
to  them,  and  the  said  sums,  amounting  to  10,0001, 
were  paid  by  the  company  upon  the  said  cotifi- 
cates. 

15.  The  plaintiff,  after  the  completion  of  tJbe 
works,  sent  to  the  defendant  accounts  in  respect 
of  the  works  executed,  showing,  as  the  fact  wM, 
that  after  adding  to  the  contract  the  amount  of 
the  addition3  ordered  by  the  defendant,  and 
deducting  the  amonntof  the  deductions  ordered  by 
the  defendant,  and  making  the  stipulated  additioBB 
in  respect  of  the  said  errors  in  the  bUl  of  qoanti- 
ties,  and  giving  the  company  credit  for  the  esid 
sum  of  10,0001.  paid  by  them  as  aforesud,  tjien 
remained  a  balance  of  16161.  6«.  7d.  unpaid  is 
respect  of  the  works  executed,  and  for  which  they 
were  entitled  to  have  the  defendant's  certificate. 

16.  The  defendant,  without  calling  upon  the 
plaintiff  or  the  said  Field  Weston  for  tnj 
explanation  of  the  said  accounts,  and  withonl 
any  communication  with  them  on  the  sabject 
thereof,  made  and  sent  to  the  plaintiff  and  to  (he 
company  bis  certificate,  certifying  that  the  net 
balance  doe  to  the  plaintiff,  over  and  above  the 
amounts  which  he  iiad  previously  certified,  «u 
251 Z.  14«.  4d. 

17.  The  defendant  did  not  ase  due  can  mi 
skill  in  ascertaining  the  amounts  to  be^aidbj 
the  company  to  the  plaintiff  nnder  the  said  con- 
tract, but,  in  ascertaming  the  net  balance  dae  to 
the  plaintiff,  neglected  and  refused  to  asoataio, 
and  did  not  ascertain,  the  amount  of  the  t^ 
additions  to  and  deductions  from  the  contraci  in 
the  same  manner  as  the  quantities  had  been 
measured,  and  at  the  same  rate  as  they  had  been 
priced  out,  or  that  there  was  more  measure  in 
the  said  descriptions  of  works  than  was  given  in  the 
bill  of  quantities  by  making  measurements  in  the 
same  manner  as  the  quantities  had  been  takaOi 
and  neglected  and  refased  to  price  out,  and  did 
not  price  out  the  excess  at  the  same  ia(e,ai)i 
make  the  stipulated  additions  to  the  contzsct  in 
respect  thereof^  aooording  to  the  terms  of  the  con- 
tract, nor  did  he  use  due  care  and  skill  to  ascer- 
tain, in  the  manner  provided  by  Uie  contrMti 
what  was,  in  fact,  the  net  balance  payable  to  the 
plaintiff  by  the  company  in  respect  oif  the  mtki 
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execated,  for  which  the  defendant  watt  entitled  to 
his  certificate ;  bat  the  defendant,  knowingly  or 
negligently,  certified  aa  aforesaid  for  a  moon  less 
ram  than  was,  in  fact,  the  net  balance  payable  to 
the  plaintiff  in  respect  of  the  works  execated. 

18.  Upon  the  receipt  of  the  said  certificate  the 
plaintiff  requested  the  defendant  to  inform  him  of 
the  data  npcm  which  the  same  was  based,  bat  he 
nAued  to  fnmish  the  plaintifi"  with  them,  or  to 
give  him  any  information  on  the  subject.  The 
plaintdC  thereupon  requested  the  defendant  to 
reconsider  the  said  certificate,  and  offered  to  point 
oot  to  him  the  said  errors  in  the  bill  of  quantities, 
and  to  fpve  him  any  explanation  he  might  require 
of  the  said  accounts ;  but  the  defendant  refused  to 
reconsider  the  said  certificate,  and  to  allow  the 
plaintiff  to  point  out  to  him  the  said  errors  in  the 
Nil  of  quantities,  or  to  explain  the  said  account, 
or  to  hear  any  objection  whatever  on  the  part  of 
the  plaintiff  to  the  said  certificate. 

19.  By  reason  of  the  premises  the  plaintiff  is 
nnaUe  to  obtain  payment  from  the  company  of 
the  laid  balance,  and  has  been  deprived  of  and 
has  wholly  lost  the  same  and  the  use  thereof  from 
the  time  when  he  was  entitled  to  the  certificate  of 
the  defendant  for  the  amount  thereof. 

20.  After  the  making  of  the  said  contract  the 
plaintiff  and  the  said  Field  Weston  dissolved 
partnership,  and  the  causes  of  action,  which  are 
the  subject  of  this  action,  became  and  are  vested 
in  the  plaintiff  alone. 

The  plaintiff  claims : 

1.  Damages  1364Z.  128.  2d.,  and  interest  on  that 
nun,  at  the  rate  of  5  per  cent,  per  annum,  from 
the  10th  Jan.  1878,  until  payment  or  jadgment. 

2.  Such  farther  or  other  relief  as  the  nature  of 
thii  case  may  require. 

Demurrer,  on  the  ground  that  the  statement  of 
daim  showed  that  the  defendant  was  in  the  posi- 
tion of  an  arbitrator,  and  that  he  acted  and 
declared  his  decision,  and  the  claim  did  not  allege 
fraud  or  mala  fides,  and  therefore  showed  no 
cuue  of  action,  and  on  other  grounds  sufficient  to 
sustain  the  demurrer. 

WaU,  Q.C.  {Graham  with  him)  for  the  defen- 
dant.— No  action  can  be  brought  for  want  of  skill 
w  care  against  a  person  occupying  the  position 
of  the  defendant  in  this  case,  a  position  which  is 
analogous  to  that  of  an  arbitrator : 

Pama  v.  Bote,  25  L.  T.  Kep.  N.  S.  46« ;  L.  Eep. 

TlumiM  Si^hitT  and  Covptr  Compami  (Limited)  v. 
Loftut,  L.  Bep.  8  C.  P.  1  i  27  L.  T.  Eep.  N.  S.  548. 

In  that  case  Brett,  J.  says :  "  The  case  of  Pappa 
V.  JSote  decides  that  a  person  who  undertakes  to 
give  a  decision  between  two  parties  as  to  any 
natter.^  though  he  may  not  be  an  arbitrator  in 
the  strict  sense  of  the  word,  as  not  being  bound 
to  exercise  all  the  judicial  functions  for  the  pur- 
pose of  deciding  the  matter  in  dispute  that  an 
arbitrator  in  the  strict  sense  of  the  term  would 
have  to  exowise,  nevertheless  is  not  liable  to  an 
action  for  want  of  skill.  It  appears  to  mo  that 
the  reasoning  employed  in  that  case  is  equally 
iW>Iioable  to  an  action  for  want  of  care,  and  that 
>i  an  arbitrator  in  the  strict  sense  of  the  word  is 
not  liable  for  want  of  care,  it  follows  that  a  peracai 
who  has  nndertaken  to  decide  a  dispute  between 
^o  parties  is  also  not  liable."  The  allegation 
here  is  that  the  defendant  undertook  to  settle  any 
di^tes  that  should  arise  between  the  plaintiff 
ud  the  party  with  whom  be  bad  contracted,  and 


that  he,  without  calling  upon  the  parties  for  an 
explanation  or  communicating  with  them,  certified 
for  an  amount  less  than  that  to  which  the  plain- 
tiff   was    entitled.      [DBNMiiN,    J. — It    seems    to 
amount  to  an  allegation  that  the  arbitrator  negli- 
gently misoonstrued  the  contract.]    Yes,  which 
might  be  alleged  against  any  arbitrator.    [Lord 
CoLBBiDGE,  C.J. — Their  case  must  be :  granted 
that  the  defendant's  decision  is  binding,  he  has 
not  come  to   any  decision.]    Then  there  is  no 
cause  cf  action.    The  arbitrator  is  not  a  party  to 
the  contract.    [Dbmman,  J. — I  suppose  yon  would 
admit  his  liability  in  a  case  of  fraud.]    Even  in 
such  a  case  his  liability  is  very  doubtf  al.    [Dek- 
HAM,  J. — ^There  are  numerous  dicta  to  the  effect 
that  he  would  be  liable  in  such  a  case.]    There 
seems  to  be  only  one,  which  is  in  2  Wils.  148, 
and  is  referred  to  in  Baron  Watson's  book  on 
Arbitrators,  3rd  ed.,  p.  112,  where  the  following 
passage  occurs  :  "  It  has  been  said  that  an  arbi- 
trator is  liable   to   an   action  if   he  misconduct 
himself ;  but  I  cannot  find  any  case  in  which  such 
an  action  has  been  brought."     The  principle   of 
the  two  cases  already  referred  to  is  conclusive  to 
show  that  there  is  no  such  duty  on  the  arbitrator 
as  is  alleged  in  the  statement  of  claim.    There 
is  no  duty  to  use  either  skill  or  care.    The  parties 
have  taken  him  for  better  or  worse.    [Lord  Cokb- 
BisfiE,  C.J. — The  position  of  an  architect  as  an 
arbitrator  is  a  very  peculiar  one,  and  may  be  very 
different  from  that  of  an  average  stater  or  fruit 
broker.    The  arofaitect  may  have  a  direct  incerest 
in  redndng  the  builder's  bill.]    That  would  apply 
also  to  cases  in  which  the  engineer  of  a  company 
acts    as    arbitrator.    In    Banger    v.    The    Great 
Western  Mailway  Company  and  others  (5  H.  of  L. 
Cas.   72,  89)  Lord    Cronworth,  C.  says:    "The 
respondents  stipulated  that  their  engineer  for  the 
time  being,  whoever  he  might  be,  should  be  the 
person  to  decide  disputes  pending  the  progress 
of  the  works,  and  the  appellant,  by  assenting  to 
that  stipulation,  put  it  ouc  of  his  power  to  object 
on  the  ground  of  what  has  been  called  the  unin- 
differeacy  of  the  person  by  whose  decision  he  agreed 
to  be  bound."    It  would  be  moat  disastrous  if 
in  every  case  of  this  kind,  where  one  of  the  parties 
were  dissatisfied  with  the  result,  an  action  could 
be  brought  against  the  arbitrator.    It  is  submitted 
that  even  in  a  case  of  dishonesty  such  an  action 
cannot  be  brought.    No  instance  of  it  is  to  b* 
foncd ;  and  it  would  be  against  public  policy  that 
such  an  action  should  under  any  circamstanoes 
be  allowed.    It  is  the  same  principle  as  that  which 
prevents  an  action   being    brought    against    an 
unjust  judge.     But  it  is  unnecessary  to  contend 
that  here,  beoaaso  there  is  no  allegation  of  dis- 
honesty.   The  duty  can  only  arise  here  by  con- 
tract.   If  there  was    any  contract  between   the 
parties,  it  would  be  a  term  of  it  that  the  arbitrator 
should  use  due  skill.    But  the  cases  that  have 
been  cited  show  that  the  arbitrator  is  not  bound 
to  use  any  skill ;  and,  consequently,  that  there  is 
no  contract  with  the  arbitrator.     In  Seotl'  v.  The 
Gorporalion  of  Liverpool  (4  De  Q.  &  J.  334,  362) 
Lord  Chelmsford,  C.  says :   "  Suppose  the  con- 
tractors had  chosen  to  agree  that  they  woold  be 
paid  for  their  work  not  a  specified  sum,  nor  upon 
measure  and  value,  but  such  an  amount  as  the 
company's   engineer  might   fix,  can  there  be  a 
doubt  that  such  a  contract  (though  a  very  impru- 
dent  onej  would  be  binding,  and  that  the  con- 
tractor would  be  bound  to  submit  entirely  to  tha 
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diBcretion  or  eTen  the  caprice  of  the  person  irhom 
be  had  tbuB  clothed  with  this  arbitrary  authority  P 
What  is  there  more  in  this  case  P"  In  tbat  case 
an  employer  had  pover  to  pnt  an  end  to  the  con- 
tract if  the  contractor  ghoald  not,  according  to 
the  determination  of  the  employer's  engineer, 
exercise  each  dae  diligence  as  woald  enable  the 
-works  to  be  completed  within  the  Btipnlated 
time;  and  the  contractor  wan  to  be  paid  snoh  sam 
for  the  work  done  as  the  engineer  sbonld  deter- 
mine. Further  on  (p.  368)  Lord  Chelmsford  says : 
"Where  the  contract  provides  for  the  determina- 
tion of  the  claims  and  liabilities  themselTes  of 
the  contractor,  by  the  judgment  of  some  parti- 
cular person,  this  would  be  inoorreotly  called  a 
SroTision  for  submission  to  arbitration,  as  no 
isDute  can  exist  in  such  a  case,  everything 
being  dependent  upon  the  decision  of  the  indi- 
Tidnal  named,  and  till  he  has  spoken  no  rights 
can  arise  which  can  be  enforced  either  at  law  or 
in  equity."  In  Wadtworth  v.  Smilh  (L.  Rep.  6, 
Q.  B.  332)  Cookburn,  J.  says :  "  If  persons  will 
make  agreements  which  put  them  in  the  power 
of  others,  and  operate  harshly  against  them,  it  is 
their  own  fault,  and  they  cannot  expect  to  obtain 
any  assistance  from  the  court;  and  I  wish  to 
express  no  opinion  as  to  whether  the  ardiitects 
were  or  were  not  justified  in  certifying  against  the 

Sluntiff  in  the  manner  it  is  edleged  that  they 
id.  ...  I  am  by  no  means  disposed  to  say  that 
this  amounts  to  a  sabmission  to  arbitration, 
although  it  is  certainly  wider  and  different  from 
many  of  the  ordinarr  clauses  as  to  the  certificate 
of  architects  which  have  occurred  in  cases  under 
building  contracts,  and  which  have  been  deter- 
mined to  be  binding  on  the  builder,  and  not  to  be 
claases  of  arbitration."  The  eighteenth  paragraph 
of  the  statement  of  claim  iJleges  that  the  defen- 
dant refused  to  furnish  the  plaintiff  with  any 
infomiAtion  on  the  subject  of  hu  certificate,  or  to 
reconsider  it,  or  to  hear  the  plaintiff's  objections 
to  it.  The  highest  that  that  amounts  to  is  that 
he  refused  to  adjudicate  upon  a  dispute  that  had 
arisen ;  and  even  if  it  can  be  said  that  those  words 
do  amount  to  such  an  allegatien,  no  action  woald 
)ie  for  his  refusal  to  act 

Cave,  Q.C.  for  the  plaintiff.— 1.  The  defendant 
was  not  an  arbitrator  or  onasi-arbitrator.  2.  If 
he  was,  misoondnct  as  aroitrator  is  sufficiently 
stated.  The  contract  in  this  case  in  a  very 
peculiar  one.  In  the  first  part  of  the  claim  the 
raly  alleged  duty  is  to  measure  up  quantities. 
Then  the  17th  paragraph  alleges  that  be  did  that 
so  negligently  that  he  did  not  ascertain  that  there 
was  more  measure  in  the  sud  description  of 
works  than  was  given  in  the  bill  of  quantities. 
Up  to  that  part  dt  the  claim  there  is  no  duty  as 
arbitrator  to  be  exercised.    Then,  in  the  18th  para- 

§raph,  his  measurement  is  object  to.  That  is  a 
ispnte  as  to  which  he  is  to  decide,  and  we  ^lege 
that  he  refbses  to  hear  us.  In  Pappa  v.  Bote 
(«W  tup.),  cited  by  the  other  side,  the  broker  only 
undertook  to  snve  his  opinion  as  to  the  quality  of 
the  raisins.  Seating,  J .  said  in  that  case,  "  I  am 
denrl^  of  opinion  that  the  defendant  was  in  the 
position  of  a  quasi-arbitrator,  and  so  was  pro- 
tected against  an  action  for  an  error  in  judgment." 
Leedt  v.  Burrotot  (12  East,  1)  shows  that  a  valuer 
is  not  an  arbitrator.  The  defendant  here  was  a 
vainer.  The  builder,  relying  entirely  upon  the 
flefendant's  care,  skill,  and  professional  know- 
ledge   as    architect,    appointed    him    his  agent. 


[Lord  OoLEUDGS,  C.J. — Yon  say  that  there  ^ 
here  no  arbitration,  and  that  the  defendant  ■> 
the  plaintiff's  agent.  But  how  was  he  an  agent  P] 
The  plaintiff  appoints  a  man  to  measure  np  qoao- 
tities  for  him.  The  plaintiff  and  the  puuntifTs 
employer  agree  to  appoint  the  same  man,  and  he 
is  agent  for  both  parties.  How  can  it  make  any 
difference  that  the  same  man  is  appointed  by  bom 
parties  P  If  there  were  two  valuers,  one  employed 
by  the  builder's  employer  and  one  by  the  bnilder, 
they  would  be  bound  to  bring  ordinary  skill  to 
bear,  acoordiog  to  the  principle  of  Jetikint  v. 
Bethcm  (15  C.  B.  168)  and  Story  v.  Biehardim  (6 
Bing.  N.  C.  128).  The  defendant  is  not  alleged  to 
be  a  quasi-arbitrator,  at  all  events,  np  to  para- 
graph 17  of  the  claim.  Ko  judgment  is  required 
to  be  exercised  bv  him,  as  he  is  only  to  measure 
up  quantities.  He  does  not  therefore  oome  within 
the  cases  cited  on  the  other  side.  Bat  if  be  was  a 
quasi-arbitrator,  then  it  is  alleged  at  the  end  of 
paragraph  17  of  the  claim  alternatively  that  he 
"knowingly  or  negligently"  certified  for  a  less 
sam  than  was  doe.  The  Judicature  Acts  allow 
alternative  pleading.  In  Pappa  v.  Bote  (u&i  nb.) 
Blackburn,  J.  says,  "I  do  not  stop  to  inquire 
whether  the  defendant  stood  in  the  position  of  an 
arbitrator  or  not ;  but  he  was  bound  to  exercise 
his  judgment  impartially  between  the  two  con- 
tracting parties."  And  Mellor,  J.,  "  The  oon- 
tractiuK  parties  agree  to  be  bound  by  the  o[nnion 
of  Mr.  Rose,  such  as  it  is,  he  exercising  his  jadg- 
ment  honestly,  and  there  is  no  suggestion  that  he 
did  not  do  so."  Supposing  that  the  plaintiff 
would  fail  at  the  trial  on  "  negligently,"  he  woald 
not  fail  on  "  knowing^ly,"  and  that  he  wonld  taS\  on 
one  of  two  alternative  claims  is  not  ground  of 
demurrer.  In  Ludbrook  v.  Barrett  (36  L.  T.  Bep. 
N.  S.  616)  Grove,  J.  held,  on  demurrer,  that  an 
action  would  lie  by  a  bnikler  against  an  architect 
who  fraudulently,  and,  in  ooUusion  with  the 
builder's  employer,  refused  to  certify,  if  the  archi- 
tect had  an  interest  in  the  building  contract.  If 
there  is  no  remedy  against  the  andiiteot  the 
builder  has  no  remedy  at  alL  Clarke  v.  WaUo»(ll 
L.  T.  Bep.  N.  S.  679)  shows  that  there  is  no  remedy 
against  the  esiployer  in  such  a  case.  The  archi- 
tect's certificate  cannot  be  set  aside  and  another 
valuer  appointed,  as  this  is  not  an  arbitratioa 
within  the  terms  of  the  Common  Law  Proaedoie 
Act  (17  &  18  Yict.  a  125)  s.  12 :  CoUint  t.  OoUmi 
(26  Beav.  306).  Then  paragraph  18  shows  a 
breach  of  the  duty  to  be  impartial,  when  he  did 
oome  to  exercise  the  functions  of  a  quad- 
arbitrator.  There  was  a  consideration  moving 
from  the  bnilder  here,  because  it  was  necessary 
that  he  should  consent  to  the  defendant  being  the 
architect  before  the  defendant  could  earn  his  com- 
mission. 

WiUt,  Q.C.  in  reply. — [Lord  Colbbidob,  C  J.— 
Mr.  Cave's  argument  is  that  the  defendant  here 
was  not  an  arbitrator,  but  an  agent  for  the  plain- 
tiff, either  for  the  consideration  of  being  emplo^ 
as  architect,  or  as  a  volantary  agent  undertaking 
to  perform  a  duty  to  do  certain  things  which  he 
did  noc  do.]  By  paragraph  9  of  the  oontract  the 
architect  may  order  any  additions  to  or  deduo- 
tions  from  the  contract.  How  oan  a  man  deter- 
mine such  a  question  without  exerciaing  a  judg- 
ment or  an  opinion  P  If  be  does,  then  he  is  in  toe 
same  position  as  the  broker  in  Pappa  ▼.  Bote. 
He  has  to  decide  what  are  extras  and  what  are  not. 
What  the  builder  relies  on  is  not  any  sapposed 
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contract  that  the  architect  will  use  dae  care  and 
s^l  in  certifying,  bat  npon  his  confidence  in  the 
particular  architect  agreed  upon.     In  Glarke  v. 

fPolaon  (vbi  «up.),  cited  by  the  other  aide.  Erie, 
C.J.  Bays,  "  Tbua  is  an  attempt  to  take  away  from 
the  d^endants  the  protection  afforded  by  the 
opinion  of  their  aarreyor,  and  to  anbstitate  a  jury 
in  its  place."  If  I  had  known  of  the  case  of  Lud- 
hrook  T.  BarrM  (36  L.  T.  Rep.  N.  S.  616)  before 
Grove,  J.,  I  would  not  have  troubled  yoar  Ltnrdahipa 
with  the  remarks  that  I  made  aa  to  an  action  not 
lymg  against  the  architect,  even  where  there  waa 
fnma.  I  ahonld  have  reserved  them  for  the 
Goart  of  Appeal.  Bat  here  there  ia  no  allegation 
of  fraud.  [DBincAir,  J. — Mr.  Cave  aaja  that 
**  knowingly  amounts  to  an  allegation  of  fraud.] 
If  they  mean  to  allege  fraud  it  moat  be  distinctly 
allegied.  In  Pappa  t.  Base  (u6i  .sup.)  the  court 
did  not  treat  the  broker  as  an  arbitrator.  It  was 
thrown  oat  by  Blackburn,  J.  that  possibly  an 
action  might  have  laid  against  him  if  he  had 
lefbsed  to  look  at  the  raisins  ;  but  that  was  not 
as  arbitrator,  bnt  because  he  had  undertaken  as 
broker  to  look  at  them.  No  such  action  has  ever 
been  heard  of  as  an  action  agunst  an  arbitrator 
for  refasing  to  act. 

Ijord  CoLBBiosi,  C.J.— This  is  a  case  of  con- 
siderable importance.  There  ia  no  doabt  that  in 
some  sense  tnis  is  an  action  of  first  impression  ; 
bnt  I  should  have  been  of  apinion  that  it  was 
maintainable  if  it  could  have  been  made  out  that 
the  defendant  bad  undertaken  to  do  certain 
tbinf^s ;  that,  though  not  a  party  to  the  contract, 
he  had  been  aware  that  under  it  he  was  to  per- 
form certain  duties,  requiring  no  jadgment  and 
no  exercise  of  opinion  ;  and  that,  having  assented 
to  this,  he  refused  to  perform  those  duties,  aad 
tibereby  prevented  the  plaintiff  from  obtaining 
payment  for  his  work.  I  should  have  held  in 
such  a  case  that  an  action  would  lie,  because  none 
of  the  cases  cited  would  have  governed  the  facts 
of  snch  a  case,  and  it  would  therefore  have  been  a 
new  action,  nnconcluded  by  aathority,  and  for 
which,  in  my  jadgment,  there  are  very  good  legal 
gronnds.  But  this  is  not  each  an  action.  This  is 
really  an  action  for  that  which  has  been  attempted 
again  and  again  to  be  made  the  subject  ot  an 
action,  viz.,  the  unskilful  and  negligent  per- 
formance of  a  duty  for  which  the  exercise  of  jadg- 
ment cr  opinion  is  requisite.  And  that  being  so, 
this  case  is  governed  by  the  caaes  that  have  been 
cited,  which  I  fully  agree  with  and  am  bound  by. 
Ifow,  thia  ia  an  action  by  a  builder,  employed 
imder  a  contract,  the  material  parts  of  which  are 
■et  out  in  the  statement  of  claim,  against  the 
aitshitect,  whose  powers  and  duties  are  set  out  in 
the  general  conditions  of  contract  as  follows : 
"  The  architect  is  at  all  times  to  have  acceaa  to  the 
works,  which  are  to  be  entirely  under  hia  control 
and  that  of  his  clerk  of  the  works.  The  architect 
nay  order  any  additions  to  or  dedactiona  from 
the  contract  without  in  any  way  vitiating  the  con- 
tract, and  the  amount  of  such  additions  to  or 
dednctions  from  the  contract  shall  be  ascertained 
by  the  architect  in  the  same  manner  as  the 
'  qoantitiea '  have  been  measured,  and  at  the  same 
rate  as  they  have  been  priced  at.  The  contractor 
and  the  directors  will  be  bound  to  leave  all  ques- 
tions or  matters  of  dispute  which  may  arise  during 
the  progress  of  the  works  or  in  the  settlement  of 

the  account  to  the  architect,  whose  decisions  shall 
be  final  and  binding  npon  all  parties.     The  con* 


tractor  will  be  paid  on  the  certificate  of  the  archi- 
tect." The  stipulation  in  the  bill  of  quantities  is  : 
"  Note. — These  quantities  will,  with  drawings  and 

fjneral  conditions,  form  the  basis  of  the  contract, 
honld  there  be  more  or  less  measure  than  ia 
hero  given,  there  will  respectively  be  an  addition 
to  or  a  deduction  from  the  contract.  All  measure^ 
ments  to  be  made  in  the  same  manner  as  the 
qoantitiea  have  been  taken,  and  all  additions  and 
dednctions  to  be  priced  out  at  the  same  rate  by 
the  architect."  That  ia  really  the  whole  of  the 
contract  that  ia  matsrial.  The  work  appears  to 
have  been  done,  and  the  architect  during  tbe  pro- 
g^ress  of  it  ordered  additions  to  and  deduotioas 
from  the  contract.  There  seems  to  have  beea 
more  work  than  the  plaintiff  thought  he  would 
have  to  do.  After  the  completion  of  the  work  the 
plaintiff  sent,  not  to  his  employer,  but  to  the 
defendant  (a  fact  which  is  material)  accounts  iu 
respect  of  the  work  executed,  shoirin^  a  balance  of 
1616!.  16«.  7d.,  for  which  he  was  entitled  to  havd 
the  defendant's  certificate.  Then  he  says  that, 
without  calling  on  him,  the  defendant  sends  hi« 
certificate,  showing  2511. 14«.  4(1.  to  be  due  instead 
of  16l6i.  6«.  7<2.  Then  the  statement  of  claim 
continues  :  "  The  defendant  did  not  use  due  care 
and  skill  in  ascertaining  the  amounts  to  be  paid 
by  the  company  to  the  plaintiff  nnder  the  said 
contracts,  bat,  in  ascertaining  the  net  balance  due 
to  the  plaintiff,  neglected  and  refused  to  ascertain, 
and  did  not  ascertain,  the  amount  of  the  said 
aidditions  to  and  dedactions  from  the  ooutract  ia 
the  same  manner  as  the  quantities  had  been 
measured,  and  at  the  same  rate  as  they  had  been 
priced  out,  or  that  there  was  more  measure  in  the 
said  description  of  works  than  was  given  in  the 
bill  of  quantities  by  making  measarements  in  the 
same  manner  as  the  quantities  had  been  taken, 
and  neglected  and  refnaed  to  price  oat,  and  did 
not  price  out,  the  excess  at  the  same  rate,  and 
make  the  stipulated  addition  to  the  contract  in 
irespect  thereof  according  to  the  terms  of  the  con- 
tract ;  nor  did  he  use  due  care  and  skill  to  ascer- 
tain in  the  manner  provided  by  the  contract  what 
was  in  fact  the  net  balance  payable  to  the  plaintiff 
by  the  company  in  respect  of  the  works  executed 
for  which  the  defendant  was  entitled  to  hia  cer- 
tificate bat  the  defendant,  knowingly  or  negli- 
gently, certified  as  aforesaid  for  a  maoh  less  sum 
than  was  in  fact  the  net  balance  payable  to  the 
plaintiff  in  respect  of  tbe  works  ozeouted."  Now, 
it  is  said  that  that  is  a  statement  of  a  cause  of 
action  of  this  limited  kind,  that  the  duty  oast  on 
the  derendaot  waa  of  a  purely  clerkly  or  minis- 
terial kind,  that  he  had  only  to  make  some  purely 
arithmetioal  calcalations,  that  ha  had  no  judg- 
ment to  exercise  or  opinion  to  form,  and  that  he 
refused  to  make  thoae  oalcalatious.  I  have  said 
already  that  if  that  was  the  true  constraction  of 
the  statement  of  claim  in  this  case  I  should  have 
been  of  opinion  that  aa  action  would  lie  without 
any  allegation  of  fraud,  as  to  which  I  agree  with 
Mr.  Wills  that  "  knowingly "  does  not  mean 
fraudulently.  Bat  I  do  not  think  that  that  is  the 
true  conatraction  of  the  atatement  of  claim. 
When  the  duty  is  looked  at  by  the  light  of  the 
contract  and  the  bill  of  quantities  as  set  out  in 
the  claim,  it  will  be  seen  plainly  that  the  daty  is 
not  of  that  purely  ministerial  character.  It  ia 
manifest  npon  looking  at  the  contract  and  the 
bill  of  quantities,  that  there  is  a  great  deal  more  to 
1  be  done  than  the  mere  exercise  of  ministerial 
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fnnoliions.  The  quality  of  the  work,  the  question 
whether  this,  that,  or  the  other  oomes  within  the 
bill  of  quantities,  are  questions  for  the  deter- 
mination of  the  architect.  Before  the  figures  cau 
be  arrived  at  by  the  architect  there  must  be  a  know- 
ledge of  the  work  done,  a  skilled  judgment  exer- 
cised and  hia  professional  understandiae  brought 
to  bear  upon  it.  It  appears  to  me  to  be  plain,  when 
we  look  at  the  contract  and  bill  of  quantities, 
which  are  to  be  taken  as  part  of  the  statement  of 
elaim,  that,  although  the  result  is  one  of  figures, 
before  that  can  be  arrived  at  there  must  be  aa 
eiercise  of  skill  and  professioual  judgment.  I 
think  that  the  true  view  of  the  ooncract  is  that 
presented  by  Mr.  Wills,  that  before  the  plaintiff 
can  recover  anything  from  his  employer  there 
must  be  a  certificate  by  the  architect  as  to  what  is 
due.  !N'ow,  if  I  am  right  in  my  view  of  the  con- 
tract, it  follows  from  what  I  have  said  that  this 
kotion  will  not  lie  on  the  decided  cases.  As  to  the 
cases  where  fraud  is  alleged,  they  stand  on  a 
different  footing.  Not  only  the  case  of  Ludbrook 
T.  Sarrelt  (36  L.  T.  Rep.  N.  8.  616),  in  the 
Common  Pleas,  which  was  against  the  arobiteot, 
bnt  the  case  of  Batterbwy  v.  Vyse  (2  H.  &  C.  42), 
in  the  Exchequer,  which  was  against  the  builder's 
employer,  must  be  overruled  by  the  Court  of 
Appeal  before  the  court  can  decide  in  favour  of 
that  part  of  Mr.  Wills'  argument,  which  went  to 
■how  that  this  action  would  not  lie  if  fraud 
had  been  alleg^.  Those  oases  seem  to  me  to 
be  founded  on  the  plainest  sense  and  justice.  Bnt 
they  are  not  this  case,  which  is  not  one  of  fraud 
or  collusion.  I  think  this  case  is  within  the 
authority  of  the  oases  cited,  which  decided  that 
where  tne  exercise  of  a  judgment  or  opinion  on 
the  part  of  a  third  person  is  necessary  between 
two  persons,  such  as  a  buyer  and  seller,  and  in 
the  opinion  of  the  seller  that  judgment  has  been 
exercised  wrongly  or  improperly,  or  iguorantly  or 
negligently,  an  action  will  not  lie  against  the 
person  put  in  that  position  for  the  wrong,  im- 
proper, ignorant,  or  negligent  exercise  of  bis 
judgment.  I  will  not  go  into  the  principles  upon 
which  that  proposition  rests ;  I  bow  to  the  cases 
decided  not  only  in  courts  of  co-ordinate  jurisdic- 
tion, bnt  also  in  the  Exchequer  Chamber,  and  will 
only  say  that  I  assent  to  the  reasoning  of  those 
decisions.  So  much  as  to  the  seventeenth  para- 
graph of  the  claim.  Then  the  eighteenth  para- 
graph alleges  that  "  upon  receipt  of  the  said  certifi- 
cate the  plaintiff  requested  the  defendant  to  inform 
Itim  of  the  data  upon  which  the  same  was  based, 
bnt  he  refused  to  furnish  the  plaintiff  with  them, 
or  to  give  him  any  information  on  the  subject. 
The  plaintiff  thereupon  requested  the  defendant 
to  reconsider  the  said  certificate,  and  offered  to 
point  out  to  him  the  said  errors  in  the  bill  of 
quantities,  and  to  give  him  any  explanation  he 
might  require  of  the  said  accounts;  but  the 
defendant  refused  to  reconsider  the  said  certifi- 
cate and  to  allow  the  plaintiff  to  point  out  to  him 
the  said  errors  in  the  bill  of  quantities,  or  to 
explain  the  said  accounts,  or  to  hear  any  objection 
whatever  on  the  part  of  the  plaintiff  to  the  said 
certificate."  Kow,  it  appears  to  me  that  what  is 
stated  there  is  no  ground  of  action  at  all.  Here 
again  mala  fides  or  collusion  is  not  stated  or  even 
suggested.  A  person  in  the  position  of  the  defen- 
dant is  not  bound  to  give  reasons ;  he  has  been 
taken  for  better  or  worse,  and  the  person  who  has 
■o  taken  him  cannot  object  to  his  refusing  to 


state  his  reasons  or  to  reconsider  his  dedsion.  I 
at  first  thought  that  this  was  an  action  against 
the  architect  for  not  arriving  at  any  decision ;  but 
when  I  come  to  look  at  the  words  uf  the  claim  I 
do  not  gather  that  any  such  dispute  has  arisen 
between  the  parties  as  calls  for  the  decision  of  the 
architect.  So  that,  if  I  am  right  in  supposing 
that  he  is  the  arbitrator  between  the  parties,  and 
oould,  if  he  declined  to  decide,  be  foroad  to  faoke 
upon  himself  the  duty  of  deciding  after  a  reason- 
able inquiry,  I  do  not  think  that  arises  hare,  for 
no  sort  of  dispute  has  on  the  facts  before  ua  so 
arisen.    I  think  the  demurrer  should  be  allowod. 

Dekuan,  J. — I  am  of  the  same  opinion.  In  this 
case  the  plaintiff  is  a  builder,  who  enters  into  a 
contract  to  erect  a  large  building  with  a  company; 
and  the  defendant  is  an  architect,  who  is  to  do 
certain  acts,  without  whioh  the  plaintiff  would  not 
be  entitled  to  the  money  for  his  work.  Now, 
there  is  here  no  direct  contract  between  the  plain- 
tiff and  the  defendant :  the  defendant  is  not 
a  party  to  the  contract  between  the  plaintiff 
and  the  oompemy.  But  it  is  contended  that 
he  is  in  a  sense  a  party  to  it,  and  that  most  be 
put  in  one  nf  two  ways — either  by  necessary  impli- 
cation as  being  named  in  it,  or  that  by  under- 
taking the  duties  under  it  he  has  bound  himself 
to  both  the  parties  to  it.  Now,  I  can  quite  con- 
ceive that  by  acting  under  a  contract  in  whioh  ho 
is  named  he  might  be  bound  to  both  parties.  But 
then  the  question  arises,  to  what  duty  has  he 
bound  himself?  It  appears  to  me  that  he  under- 
takes no  more  than  that  he  will  honestly  perform 
his  duty.  Supposing  this  statement  of  claim  had 
alleged  that  the  defendant  fraudulently  or  in  col- 
lusion with  the  plaintiff's  employer  had  oartified 
for  a  wrong  amount,  and  so  injured  the  plaintiff, 
I  have  no  doubt  that  such  an  action  would  lie. 
But  the  question  is,  What  duty  did  he  here  under- 
take F  Now,  I  do  not  bold  that  he  is  an  arbitrator ; 
but  I  think  that  his  duties  are  very  analogous  to 
those  of  an  arbitrator,  and  quite  as  much  so  as 
were  those  of  the  defendant's,  either  in  the  case 
of  Poppa  V.  Boie  {ubi  «up.)  or  in  the  case  of 
Thargi8  Sulphur  and  Copper  Company  {Limited)  ▼. 
,  Loftus.  Mr.  Cave  says  that  he  is  not  an  arbitrailor 
at  all,  but  rather  an  appraiser  or  valuer,  who  had 
to  do  mere  clerk's  work,  not  requiring  the  exeruiaa 
of  any  skill  or  judgment.  So  to  decide  would  be 
to  leave  out  all  one's  experience  in  arbitrations  on 
building  contracts,  and  one  knows  that  very 
skilled  architects  will  be  called  by  dozens  on  both 
sides,  honestly  differing  as  to  the  proper  mode  of 
reckoning  up  measurements.  Therefore,  I  do 
not  think  it  can  be  said  that  this  is  a  mere  mis- 
take of  measurement.  On  the  contrary,  I  think 
it  is  a  matter  of  judgment,  of  very  nice  disoretim, 
requiring  the  exercise  of  very  important  functions 
of  a  quasi- judicial  character.  That  being  so,  the 
cases  of  Pappa  v.  Base  and  TharsU  SulpfMir  and 
Copper  Company  (Limited)  v.  Lqfhu  seem  to  me  to 
apply.  The  only  duty  that  can  be  charged  ag^nat 
the  defendant  is  that  he  is  to  act  honestly  between 
the  parties ;  if  he  does  not,  an  action  will  lie ;  if  he 
does  the  parties  are  bound.  The  17th  paragraph 
contains  the  words  "  knowingly  or  negligently,"  and 
it  is  said  that  that  covers  an  allegation  of  fraud.  It 
would  be  a  very  bad  precedent  if  such  words  were 
allowed  to  include  a  charge  of  corruptly  certifying 
for  a  less  sum  than  was  due.  It  would  have  been 
very  easy  to  have  said  "  fraudulently,  malicionsly, 
and  corruptly."    It  only  remains  to  oonaider  the 
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18th  paraf^raph,  irhioh  alleges  that  the  de- 
fendaot  refused  to  giro  the  plaintiff  the  data 
npoa  which  hia  certificate  was  founded  or  to 
reoonaider  it.  In  answer  to  that,  it  appears  to 
me  that  the  defendant  wonld  have  done  very 
wrong  indeed  if  he  had,  without  a  dispute  having 
arisen,  on  the  application  of  one  of  the  parties 
only,  re-opened  his  certificate.  No  dispute  had 
■risen  between  the  parties.  The  only  dispute  was 
between  the  plaintiff  and  the  defendant ;  and  the 
defendant  had  no  right,  on  the  application  of  the 
plaintiff,  who  was  only  one  of  the  parties  to  the 
oontrmot,  to  re-open  the  decision  that  he  had 
already  given.  Therefore,  I  think  that  on  the 
18th  paragraph  of  the  claim  there  is  even  less 
gnnmd  for  an  action  shown  than  on  the  17  th. 
Bemiirrer  aJiotBed,  teiih  coats. 
Leave  to  amend  on  payment  of  costs. 

Solicitors  for  the  pifuntiff.  Field,  Boseoe,  and 
Co.,  agents  for  Bichards  and  Woodward,  Notting- 
ham. 

Solicitors  for  the  defendant,  Taylor,  Hoare,  and 
Taylor,  agents  for  Maples  and  M'Oraith,  Notting- 
ham. 

EXCHEQUER   DIVISION. 

2>W!.  19,  20,  cmd  21, 1878,  and  Jan.  28, 1879. 

(Before  Pollock,  B.) 

BitLL    (Et.)     AHS      OTHBBS     V.    ThB    MaNAO£SS    OF 

THB  Msibofolitan  Asyluh  Distmct.  (a) 
Nm*ane»^Metropolitan  Asylum  District — Erection 
of  »ina&7oa)  hospital — Injury  to  adjoining  pro- 
perty— Liabilily  of  Managers  of  Asylum  District 
— Poor  Law  and  Local  Government  Boards — 
Metropolitan  Poor  Act  1867  (30  #•  31  Vict.  c.  6)— 
Injunction. 
The  defendants  were  a  hody  duly  constituted  aiid 
ineorporated  by  the  nama  of  "  The  Managers  of 
the  Metropolitan  Asylum  District  "  under  and 
by  tnrtue  of  the  Metropolitan  Poor  Act  1867 
(30  ^  31  Yict.  c  6),  purstMni  to  an  order  of  the 
Poor  Law  Board,  dated  the  15lh  May  1867, 
whereby  certain  unions  and  parishes  within  the 
rnebropolis,  as  dejined  by  the  Metropolis  Local 
Management  Ad  1855  (18  ^  19  Vict.  e.  120),  in- 
eluding  the  parish  of  Hampetead,  were  "  combined 
into  a  district  termed  '  the  Metropolitan  Asylum 
District,'  for  the  reception  and  relief  of  the  poor 
in  the  said  district  infected  with  or  suffering 
from  .  .  .  smallpox  .  .  .  tobe  under  a  board  of 
tncmagement  to  be  constituted  for  the  said  district, 
and  in  the  execution  of  their  duties  as  such 
managers,  the  defendants,  under  the  authority  of 
the  said  Act  of  1867,  and  with  the  sanction  artd 
^  direction  of  the  Poor  Law  Board,  purchased  in 
1868  a  plot  of  land  at  Hampstead  for  hospital 
purposes,  in  the  north-western  district,  and  thereon 
by  the  like  direction  erected,  on  a  sudden  outburst 
of  smaUpox  in  the  metropolis,  temporary  build- 
ings which  they  opened  and  used  as  a  smallpox 
hospital  from  Dec.  1870  to  July  1872.  In  1874, 
by  direction  of  the  Local  Oovemment  Board, 
who  had  been  substituted  for  the  Poor  Law 
Board,  the  defendants  erected  on  the  site  of  the 
said  temporary  buildirtgs,  and  in  lieu  fhereof, 
permanent  and  substantial  buildings  specially 
deeigned  and  fitted  up  by  them  for  the  reception 
of  patients  suffering  from  contagious  or  infectious 
diseases,  and  in  March  1876  opened  the  sama  as 

(a)  Safocted  bj  Hanr  LsisH,  S^[.,  Binister«tJaw. 


a  hospital  for  smallpox  patients,  from  which  time 
to  the  present  large  nwnbers  of  persons  suffering 
from  smaUpox  had  been  brought  from  aU  parts  of 
the  metropolis  to,  and  been  received  and  detained 
and  many  stiU  were  at,  the  said  hospital,  wUh  the 
eonsemt  and  by  tike  atUhority  of  the  defeildants. 
The  plaintiffs,  severally  oumere  and  occupiers  of 
houses  arid  lands  adjoining  the  hospital,  brought 
an  action  against  iAe  defendants  in  which  they 
claimed  damages  in  respect  of  injuries  sustained 
by  them  from  the  erection  and  maintenance  of 
the  hospit<d,  which  the  plaintiffs  alleged  was  a 
nuisance  to  the  neighbourhood  tn  general,  and  to 
the  plaintiffs  in  particular,  oioing  to  the  probahU 
spread  of  disease  by  infection,  to  the  effect  of  the 
dead-hous",  and  to  the  bringing  to  and  from  the 
hospital  of  the  patients  in  ambulances,  and  to  tlie 
viailitM  of  the  pMents  by  their  relatives ;  and 
they  aaimed  also  an  injunction  to  restrain  the 
defendants  from  tuing  their  said  lands  and  build- 
ings at  a  hospital  for  smallpox  or  any  other 
ir^eetiout  or  contagious  disease ;  the  defendants, 
on  the  other  hand,  denying  that  the  hospital  was 
a  nuisartee  or  a  towrce  of  danger,  and  contending 
that,  if  it  were,  they  were  justified  and  protected 
from  liability  in  what  they  had  done  by  having 
acted  bondjide  in  the  execution  of  duties  imposed 

rn  them  by  the  Legislalwre  and  in  obedience  te 
orders  of  the  Local  Qovermnent  Board. 

The  jury  having  found  that  the  hospital  was  a 
nuisance  occasioning  damage  to  the  plaintiffs  per 
se,  and  also  by  reason  of  the  patients  coming  te 
and  going  from  the  hospital ;  and  secondly,  that, 
assuming  the  defendants  were  legally  entitled  te 
erect  and  carry  on  the  hospital,  they  had  not  done 
so  with  all  proper  care  and  skiU  with  reference 
to  the  rights  of  the  plaintiffs,  it  was,  after  argur 
ment  on  further  consideration, 

Seld,  by  Pollock,  B.^  that  on  the  above  findings  of 
the  jury,  and  it  not  having  been  shown  or  found 
that  the  intention  of  the  Legislature  could  riot  have 
been  carried  out  without  necessarily  creating  a 
nuisance,  it  could  not  be  taken  thai  the  creation 
of  a  nuisance  was  impliedly,  though  not  in  express 
words,  authorised  by  the  statute,  and  the  plain- 
tiffs were  therefore  entitled  to  have  the  verdict 
entered  for  tliem  with  costs,  and  also  to  an  in- 
junction restraining  the  defendantsfrom  carrying 
on  the  hospital  so  as  to  be  a  nuisance  to  the 
plaintiffs  or  any  of  them;  but,  following  Hi* 
course  adopted  in  The  Attorney-(]reneral  v. 
Colney  Hateh  Asylum  {vhiinfra),  we  issue  of  Hit 
injunction  would  be  suspended  for  three  vtonUis, 
with  liberty  to  either  side  to  apply. 

Held,  alfio,  that  an  authority  am/>unting  to  a  discri- 
tion  was  vested  in  the  managers  of  the  asylum 
district,  and  the  Legislature  could  not  have 
intended  to  make  them  mere  irresponsible  instru- 
ments to  carry  out  the  orders  and  direUions 
of  the  Poor  Law  and  Local  Oovemment  Boards  j 
which  orders  and  directions  must  be  taken  with 
reference  ia  the  statutory  powers  conferred  upon 
those  bodies  respectively,  and  cannot  be  so  dealt 
with  as  to  vary  the  provisions  of  the  statute,  or  te 
enlarge  or  cut  down  the  responsibility  arising  out 
of  anything  done  by  the  board  or  the  managers. 

Hawley  v.  Steele  (37  L.  T.  Bep.  N.  8.  625;  L.  Rep. 
6  Ch.  Div.  521 ;  46  L.  J.  782,  Ch.)  disiinguUhed 

This  was  an  action  by  the  three  plaintiffs,  Sir 

Bowland  Hill,  knight,  Alfred  Downing  Fripp,  and 

William  Lund,  severally  ownei'3  and  occupiers  at 
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certain  dwelling-honses  and  lands  in  the  parish  of 
Hampstead,  in  the  county  of  Middlesex,  against 
the  defendants  for  an  alleged  nuisance,  created 
and  cansed  by  the  defendants,  in  the  erection  and 
maintenance  by  them  of  the  H&mpstead  Smallpojc 
Hospital  npon  land  belonging  to  the  defendants, 
aitnated  in  the  said  parish  of  Hampstead,  adjoin- 
ing the  said  hooses  and  lands  of  the  plaintiffs,  in 
-nhich.  action  the  plaintifis  claimed  damages  for 
the  injuries  sustained  b^  them  from  the  said 
nuisance,  and  also  an  injunction  to  restrain  the 
defendants  from  using  their  said  land  and  the 
buildings  thereon  as  a  hospital  for  smallpox  or 
scarlet  feyer  or  tjphns  fever,  or  any  other  infectious 
or  contagions  disease. 

The  case,  on  the  part  of  the  plaintiffs,  as  it 
appeared  from  their  statement  of  claim,  was, 
that  in  1868  the  defendants  were  owners  in 
fee  simple,  by  purchase  in  that  year,  of  a  plot 
of  land  at  Hampstead,  and  that  prior  to  1868 
the  plaintiff  Hill  bad  jseen  and  then  was  owner 
in  fee  and  occupier  of  a  dwelling-house  and 
reveral  acres  of  land  acyoining  the  land  of  the 
defendants,  the  principal  entrance  to  which  latter 
land,  at  which  all  the  hospital  patients  after- 
wards entered,  bein^  at  the  end  of  a  short  eul  de 
$ae,  forming  a  private  road  the  property  of 
the  defendants,  one  aide  of  which  was  bounded  by 
the  plaintiff  Hill's  property,  and  the  entrance  to 
whose  said  house  was  on  the  high  road  adjoining 
the  point  where  the  said  eid  de  tae  leaves  the  high 
road.  That  the  plaintiff  Lund  had  been,  prior  to 
1868,  and  still  was  the  owner,  in  fee  of  many  acres 
of  land  and  houses  built  thereon  adjoining  the 
raid  land  of  the  defendants,  and  had,  previously  to 
1868,  let  many  of  the  said  houses  for  different 
terms,  and  laid  out  and  dedicated  to  the  public 
divers  roads  over  the  said  land,  and  past  his  said 
houses,  and  had  from  time  to  time  relet  divers  of 
the  said  houses  durine  the  times  of  the  occur- 
rences after  mentioned,  occupying  as  his  own 
dwelling-house  one  of  the  said  houses  on  the  said 
land,  the  entrance  to  which  was  on  the  high  road, 
out  of  which  the  before-mentioned  eul  de  tae 
turned  at  a  short  distance  from  the  turning ;  and 
on  the  date  of  the  defendants'  said  purchase,  and 
at  the  time  they  first  began  to  use  the  said  land  as 
a  hospital  for  iufections  diseases,  the  plaintiff  Lund 
had  entered  into  building  agreements  for  erecting 
Hdditional  houses  on  the  said  land,  which  houses 
were  then  in  course  of  erection.  That  in  1870  the 
plaintiff  Fripp  took  a  lease  of  the  bouse  and  land 
a  few  yards  from  the  said  land  of  the  defendants, 
and  had  since  occupied  the  same  as  a  residence 
and  place  for  carrying  on  his  profession  as  an 
artist,  and  in  1871  built  at  great  cost  a  studio  for 
that  purpose,  the  sole  entrance  to  the  said  house 
and  studio  being  in  the  high  rood  closely  adjoin- 
ing the  said  eal  de  sac,  he  being  at  the  time  ho 
took  the  said  lease  unaware  that  the  defendants 
were  about  to  use  their  said  land  for  the  purpose 
of  a  smallpox  hospital :  (paragraphs  1,  4.) 

Between  Dec.  1869  and  Dec.  1870  the  defen- 
dants erected  on  the  said  land  temporary  buildings, 
which  in  the  last-mentioned  month  they  opened 
and  continued  to  use  as  a  hospital  for  smallpox 
patients  up  to  the  20th  July  1872  (paragraph  5), 
during  which  time  large  numbers  of  persons 
suffering  from  smallpox  were,  at  the  instance 
and  invitation,  and  with  the  consent  of,  the  de- 
fendants, brought  from  all  parts  of  the  metropolis 
to  the  hospital,  and  there  received  and  detained 


by  the  authority  of  the  defendants  (paragraphs); 
and  that  durine  1876  the  defendants  oommanotd, 
and   were  still  continuing,  to  erect  permaamt 
administrative   buildings,   with   the    purpose  of 
using  their  said  land  and  buildings  as  a  hospitil 
for    smallpox,  scarlet    fever   and   typhus  fercr 
patients    and   persons   suffering  from  other  in- 
feotioos  and  contagious  diseases  (paragraph  7); 
and  that  in  March  1876  they  again  opened  the 
buildings  for  the  reception  of  smallpox  patieDti, 
from  which  time  to  the  present  large  numbers  o! 
persons  suffering  from  smallpox  had  been,  at  the 
instance,  &o.,  of  the  defendants,  brought  to,  sod 
by  the  authority  and  invitation  of  the  defendants 
had  been  and  still  were  detained  at,  the  said  hw- 
pital  (paraarraph  8).     Further,  that  during  tlis 
time  of  such  use  of  their  land  by  the  defendaoti, 
noxious  vapours  and  matters  .dangerous  to  health 
had  escaped  from  the  said  hospital  on  to  the  anl 
lands  of  the  plaintiffs,  and  rendered  th«r  hoosai 
and  lands  unhealthy,  and  prevented  the  plaintiCE* 
and  their  families  and  tenants  from  oooapying 
and  enjoying  the  same  with  safety  to  their  hailth, 
putting  them  to  great  expense  in  protecting  them- 
selves from  illness,  and  otherwise  interfering  witii 
their  due  use  and  enjoyment  of  their  aaid  boosas 
and  lands ;  and  that  patients  and  persons  who  had 
been  in  contact  with  patients,  such  patients  and 
persons  giving  off  germs  of   disease  and  being 
liable  to  spread  infection,  had,  partly  with  the 
knowledge  and  consent  and  partly  by  the  negli- 
gence of  the  defendants,  from  time  to  time  got 
from  the  defendants'  lands  on  to  the  lands  of  the 
plaintiffs,  thereby  rendering  the  lands  and  houses 
of  the  plaintiffs  unsafe  for  occupation,  and  ea- 
dangeriug    the    health    of   the    plaintiffs,    ibar 
families  and  tenants,  and  preventing  their  free 
use  and  enjoyment  of  their  said  honses  and  lands; 
and  that  during  the  said  time  a  disagreeable  and 
unwholesome  smell  spread  flrom  the  said  hospital 
to  the  lands  and  houses  of  the  plaintiffs,  and  se- 
riously interfered  with  their  enjoyment  of  the  said 
houses  and  lands  :  (parag^phs  9, 10,  and  11.) 

It  was  further  alleged  that,  in  consequence  and 
as  the  natural  result,  foreseen  by  the  defendants, 
of  their  said  use  of  their  land  and  buildings  for  a 
hospital,  large  numbers  of  persons  suffering  or 
recently  suffering  from  smallpox,  and  of  persons 
recently  in  contact  with  or  shut  up  in  vehicles  or 
in  the  said  building  with  persons  suffering  from 
smallpox,  all  such  persons  being  in  a  state  to 
spread  infection  and  giving  off  into  the  air  on- 
wholesome  vapours  and  germs  of  disease,  had,  on 
foot  and  in  cabs,  &&,  frequented  and  passed  over 
the  said  high  road  and  np  and  down  the  said  eul 
de  <ac,  and  over  the  said  roads  of  the  plaintiff  Lund, 
and  cabs,  &c.,  iu  which  smallpox  patients  had  been 
conveyed,  and  being  in  a  state  to  spread  disease, 
had  frequented  the  said  roads,  &c.,  the  whole  to 
the  great  danger  of  persons  frequenting  the  said 
roads,  &o.,  which  had  thereby  become  daugerons 
and  unsafe  for  persons  to  walk  or  drive  in ;  and 
noxious  and  infected  air  and  germs  of  disease  had 
spread  into  the  houses  and  gardens  at  the  sides  of 
the  said  high  road  and  other  roads  and  eul  de  tae, 
and  in  particular  into  the  houses  and  lands  of  the 
plaintiffs  and  their  tenants :  (paragraph  12.) 

The  plaintiffs  alleged  also  that  persons  suffer- 
intr  from  smallpox  and  spreading  infection  and 
the  germs  of  the  disease  in  the  air  around  had,  at 
the  invitation  and  with  the  consent  of  the  defen- 
dants, walked  and  been  conveyed  to  the  hoepital 


Digitized  by 


Google 


Jnn*  7,  I87>.] 


THE  LAW  TIMES. 


[Vol.  XL..  X.  a-493 


Ex.  DiT.]     Hill  (Kt.)  akd  otueus  v.  Kanagebs  of  the  Metrofolitak  Asylum  Distuict.     [Ex.  Dit. 


along  the  said  highway  and  roads,  &c.,  thereby 
rendering  the  said  roads,  &o.,  dangerous,  and 
spreadini^  infRCtion  into  the  houses  and  gardens 
on  each  side ;  and  that  persons  bringing  patients 
to  the  hospital,  and  thereby  themselves  becoming 
liable  to  spread  infection,  had,  at  the  invitation, 
Ac  of  the  defendants,  oome  along  the  stud  roads, 
Ac.,  to  the  hospital,  and  by  their  orders  and  con- 
sent returned  from  the  said  hospital  along  the 
Miid  roads  and  eul  de  sac,  whereby  the  dangers, 
inconveniencies,  and  injaries  to  persons  in  the 
said  roads  and  eal  de  sae,  and  in  particular  to  the 
plaintiffs  and  their  property,  bad  been  increased  ; 
and  that  friends  visiting  the  patients  and  others 
entering  the  hospital,  and  the  nurses  and  other 
servants  of  the  defendants  in  the  hospital,  and 
who  respectively  were  thereby  liable  to  spread 
infection,  and  patients  who  bad  recovered  but 
were  still  liable  to  spread  infection,  had,  with  the 
defendants'  consent,  gone  oat  of  the  hospital  along 
the  Mkid  euldeiae  and  roads,  thus  farther  increasing 
the  dangers,  &o.,  to  persons  generally,  and  in  par- 
ticalar  to  the  plaintiffs  and  their  property :  (para- 
graphs 13, 14^  and  15.) 

By  reason  of  the  above-mentioned  facts  the 
plaintiffs  _  had  been  prevented  from  having  safe 
and  nndisturhed  ingress  and  egress  for  them- 
selves, their  families,  visitors,  and  tenants,  to  and 
from  their  said  lands  and  houses,  and  persons 
whom  they  desired  to  see  for  personal  and  pro- 
fessional reasons  had  been  prevented  from  coming 
to  them,  and  the  said  lands  and  houses  had  bean 
rendered  unhealthy  and  unfit  for  habitation,  and 
filled  with  nozioaB  air  and  germs  of  disease ;  and 
by_  reason  of  sach  danger  and  inconvenience  the 
enjoyment  by  the  plaintiffs  and  their  tenants  of 
their  said  land  and  houses  had  been  seriously 
interfered  with,  and  the  value  of  the  said  property 
greatly  diminished :  (paragraphs  16  and  17.) 

That  such  danffors,  inconveniences,  injuries, 
and  losses,  and  each  of  them,  were  partly  the  neces- 
sary consequenoes  of  the  use  of  the  said  land  and 
buildings  of  the  said  defendants  as  a  smallpox 
hospital,  and  had  been  greatly  increased  by  the 
negligent  and  improper  manner  in  which  the  said 
hospital  bad  been  and  was  oonduoted  by  the  de- 
fendants, and  the  absence  of  rules  for  the  pro- 
tection of  persons  living  in  the  neighboarhood 
froni  infection,  and  the  want  of  strictness  in 
enforcing  such  rules :  (paragraph  18.) 

The  plaintiffs  severally  claimed  damages  for  the 
injuries  sustained  by  them  respectively  from  the 
SMd  nnisanoe,  viz..  Sir  BowWd  Hill,  40002.; 
Alfred  D.  Fripp,  20001. ;  and  WiUiam  Lund,  25,O0Ol. ; 
and  also  an  injunction  to  restrain  the  defendants 
from  using  thor  land  and  buildings  as  a  hospital  for 
smallpox,  or  any  other  infectious  or  contagious 
disease,  and  also  such  other  relief  in  the  premises 
as  the  circumstances  of  the  case  might  require. 

The  case  on  the  part  of  the  defendants,  as  set 
forth  in  their  statement  of  deienoe,  was  that  they 
were  a  body  of  persons  incorporated  under  and  by 
virtue  of  the  Metropolitan  Poor  Act  1867  (30&31 
Vict.  c.  6)  pursuant  to  on  order  of  the  Poor  Law 
Board  issued  on  the  15th  Hay  1867,  directing  that 
tbe  several  unions  and  parishes  set  forth  in  the 
schedule  thereunto  annexed,  being  all  wholly  or 
for  the  greater  part  thereof  respeotivelv  included 
within  the  metropolis  as  defined  by  tbe 
Metn^litan  Management  Act  1855,  should 
be  combined  into  a  district,  to  be  termed  "  The 
Metropolitan  Asylum  District,"  for  the  reception 


and  relief  of  the  classes  of  p<x>r  persons,  chargeable 
to  some  union  and  parish  in  the  said  distriot 
respectively,  who  might  be  infected  with  or 
Buffering  from  fever  or  the  disease  of  smallpox,  or 
might  be  insane,  to  be  under  a  board  of  manage- 
ment to  be  constituted  for  the  said  district 
and  to  consist  of  sixty  members,  forty-five  of 
whom  were  to  be  elected  by  the  guardians  of  the 
several  unions  and  parishes  comprised  in  the  dis- 
trict, and  fifteen  to  he  nominated  by  the  Poor  Law 
Board. 

That  the  parish  of  Hampstead  was  within  such 
district,  and  the  defendants,  having  been  duly 
appointed,  entered  upon  their  duties  as  im- 
posed by  the  Metropolitan  Poor  Act  1867t 
and,  having  resolved  to  provide  three  fever  and 
smallpox  hospitals,  two  of  which  were  to  be  to  the 
north  and  one  to  the  south  of  the  river  Thames, 
appointed  in  Aug.  1867  a  committee  of  their  body 
to  report  upon  the  matter  who,  afterwards  reported 
that  sites  be  purchased  for  hospital  purposes  in 
the  north-east  district,  in  the  north-west  district, 
as  near  as  might  be  found  convenient  to  the 
Begent's  Park,  and  in  the  southern  distriot;  and 
the  committee  subsequentlv,  in  Jan,  1868, 
reported  that  the  most  eligible  site  in  the  north- 
western distriot  was  the  land  in  question,  and  tha 
defendants  authorised  the  committee  to  enter  into 
a  contract  for  the  purchase  of  the  said  land  for 
hospital  purposes  at  a  certain  price,  subject  to  the 
approval  of  the  Poor  Law  Board,  and  subsequently, 
with  the  sanction  and  under  direction  of  the 
said  board,  the  purchase  was  completed ;  and  the 
defendants,  having  purchased  also  sites  at  Homer- 
ton  for  the  north-east  and  at  Stockwell  for  the 
south-east  district,  employed  arohitects  to  prepare 
proper  plans  for  the  erection  of  permanent 
hospitals  on  the  said  three  sites;  and  in  Feb.  1869, 
by  direction  of  the  Poor  Iiaw  Board,  they  post- 

Ened  the  erection  of  a  permanent  hospital  at 
impstead,  but  proceeded  with  the  ereotion  of 
permanent  buildings  at  Homerbon  and  Stockwoll ; 
and  the  Poor  Law  Board  also  directed  that  in  the 
event  of  a  sudden  outbreak  of  fever  the  defendants 
should  erect  temporary  buildings  on  the  site  at 
Hampstead. 

That  in  Nov.  1869,  a  sudden  outbreak  of  re- 
lapsing fever  occurring  in  the  metmpolis,  tbe 
defen&nts,  by  direction  of  the  Poor  Law  Board, 
and  for  the  purpose  of  providing  aooommodation 
for  the  poor  of  the  north-western  district  sufferinsr 
therefrom,  erected  the  temporary  buildines  referred 
to  in  paraPTaph  5  of  the  statement  of  claim  ;  and 
that  until  June  1870,  when  such  temporary  hos- 
pital was  closed,  a  great  number  of  fnver  pacients 
were  to  the  knowledge  of  the  plaintiffs  received 
therctin.  That  in  Nov.  1870  a  sudden  outbreak  of 
smallpox  oocurrnd  in  the  metropolis  and,  tbe 
smallpox  and  other  hospitals  being  crowded  with 
patients,  it  became  necessary  to  provide  immediate 
accommodation  for  the  large  number  of  poor 
persons  suffering  from  the  epidemic  ;  and  the 
defendants  being  directed  by  the  Poor  Law  Board  to 
utilise  the  temporary  hospital  at  Hampstead  for 
the  reception  of  smallpox  patients,  and  to  erect 
additional  temporary  buildings  for  the  like  pur- 
pose, and  being  solicited  by  several  boards  of 
guardians  of  the  metropolis  to  open  the  said  hos- 
pital for  smallpox  patients,  they  did,  as  alleged  in 
paragraph  5  of  the  statement  of  claim,  open  and 
use  the  said  buildines  as  a  small-pox  hospital,  and 
early  in  1871,  the  epidemic  still  continuing,  an  addi- 
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tion  was  made  by  them  to  their  said  premises  at 
Hampstead  by  the  erection,  with  the  sanction  of  the 
Poor  Law  Board,  of  farther  temporary  buildiof^s 
for  the  accommodation  of  patients ;  the  defen- 
dants also  said  that  their  acts  referred  to  in  para- 
graph 6  of  the  statement  of  claim  were  done  by 
them  bond  fide  in  the  exercise  of  their  duties  as 
isanagerB  of  the  said  hospital,  pnrsnant  to  the 
powers  conferred  npon  them  by  the  Metropolitan 
Poor  Act  1867,  and  by  the  said  order  of  the  15bh 
May  1867,  and  pursuant  to  and  in  order  to  comply 
wim  divers  orders  and  directions  of  the  Poor  Law 
Board. 

That  after  July  1872  the  said  bnildines  were 
not  further  used  as  a  smallpox  hospital,  bat  the 
defendants  were  specially  directed  l^  the  Local 
GoTemment  Board,  who  had  been  substitated  for 
the  Poor  Law  Board,  to  keep  the  said  buildings  in 
readiness  to  meet  any  futnre  oatbreak  of  small- 
pox ;  and  in  1874  they  were  directed  by  the 
Local  Government  Board  to  replace  the  aforesaid 
temporary  buildings  by  buildings  of  a  permanent 
and  snhotantial  character,  to  be  specially  designed 
for  the  reception  of  patients  suffering  from  con- 
t^iouB  or  infections  disease.  One  permanent 
btnldiog  waa  (as  stated  in  paragraph  7  of  the 
statement  of  daim)  erected,  but  it  was  erected 
pnrsnant  to  the  direction  aforesaid,  and  after  a 
select  committee  of  the  House  of  Commons, 
appointed  to  inquire  into  and  report  upon  the 
action  ef  the  Metropolitan  Asylum's  Board  in 
respect  of  the  establishment  of  a  fever  and  smallpox 
hospital  at  Hampstead,  had,  upon  evidence  taten 
by  them,  including  the  evidence  of  the  plaintiffs 
by  themselves  or  their  agents  on  their  behalf, 
reported  {inter  alia)  that  on  the  whole  there  was 
no  reason  why  this  particular  district  (meaning 
Hampstead)  should  claim  the  interference  of  Par- 
liament for  the  removal  from  it  of  an  inconve- 
nience to  which  it  had  been  subject  by  reason  of 
the  dne  execution  of  a  wise  and  beneficent  law. 

The  defendants  also  alleged  that  the  plaintiffs 
were,  during  the  time  of  t^  erection  of  the  tem- 
porary and  also  of  the  said  permanent  buildings, 
well  aware  that  they  were  being  erected  for  the  ex- 
press parpose  of  being  used  for  the  reception  of 
persons  suffering  from  contagious  or  infections 
disease,  and  were  also  aware  of  the  alleged  direc- 
tions of  the  Local  Government  Board,  and  from 
time  to  time  saw  the  said  several  buildings  being 
erected ;  that  the  defendants  have  incurred  great 
expense  in  the  erection  thereof,  and  in  mtULing 
the  same  suitable  and  fitted  for  the  parpose  of 
receiving  such  patients,  and  they  submitted  that 
under  those  circumstances  the  plaintiffs  were  not 
entitled  to  the  relief  by  injunction  claimed  by  them. 
The  defendants  admitted  the  opening  of  their 
building  in  Nov.  1876  for  the  reception  of  small- 
pox patients  as  stated  in  paragraph  8  of  the  claim, 
there  being  then  a  sudden  increase  in  the  number  of 
poor  persons  affected  by  the  disease  in  the  metro- 
polis, for  whose  provision  and  reception  the  defen- 
dante,  pnrsnant  to  their  duty  in  that  behalf  and  to 
the  directions  of  the  Local  Government  Board, 
made  provision  in  the  buildings  aforesaid;  and 
they  said  that  all  the  acta  of  the  defendanta  re- 
ferred to  in  the  said  paragraph  8  were  done  by 
them  bond  fide  in  the  exercise  of  their  duties  as 
managers  of  the  said  hospital,  pursuant  to  the 
powers  conferred  upon  them  by  the  Metropolitan 
Poor  Act  1867  and  by  the  order  of  15th  May  1867, 
and  pnrsnant  to  and  in  order  to  comply  with 


divers  orders  and  directions  of  the  Poor  Lav 
Board  and  the  Local  Government  Boai'd  respec- 
tively. But  they  did  not  admit  any  of  tke 
statements  contained  in  paragraph  9  and  the 
subeequent  paragraphs  of  the  statement  of  claim. 

That  in  Uie  management  of  the  said  hospital, 
during  the  times  mentioned  in  the  atatemtsntof 
claim,  they  acted  bond  fide  in  the  execution  of 
their  duties,  and  in  many  things  under  the  direc- 
tion of  the  Poor  Law  and  Local  Government 
Boards,  by  whom  rales  were  from  time  to  time 
issued  for  such  manaKoment,  and  they  craved 
leave  to  refer  to  all  orders  and  directions  of  the 
said  boards  respectively. ' 

That  the  alleged  causes  of  action  of  the  plaintiSi 
did  not  arise  from  any  default  or  wroof^ul 
act  of  the  defendanta  entitling  the  plaintiffs  to 
recover  damages  from  the  defendants,  but  arose 
from  the  exercise  by  the  defendants  and  the  Poor 
Law  and  Local  Government  Boards  of  the  powcn 
vested  in  them  respectively  by  the  Metropolitu 
Poor  Act  1867  and  other  Auto  of  Parliament  in- 
corporated therewith. 

And  further,  that  the  alleged  canses  of  action 
arose  from  the  existence  of  the  smallpox  hospital, 
aod  not  from  any  neglect  or  default  of  the  defen- 
dants in  the  conduct  or  Management  thereof; 
that  the  said  smallpox  hospital  at  Hampstead  was 
erected  fur  the  publiu  benefit,  and  at  the  time  of 
the  alleged  causes  of  action  was  not  a  nuisance, 
and  any  damage  which  might  have  icsalted  there- 
from to  the  plaintiffs  did  not  afford  ground  of 
relief  either  by  injunction  or  otherwise. 

At  the  trial  ofthe  action  before  Pollock,  B.,  and  s 
special  jury, at  the  Michaelmas  aittincrs  for  Middle- 
sex at  Westminster,  on  the  18th  Nov.  lost,  and 
several  following  days,  evidence  was  adduced  on 
the  part  of  the  plainti&a  in  support  of  their  cue 
as  hereinbefore  stated,  and  ahotring  the  nnmber 
of  patients  received  into  the  hospital  during  the 
time  in  question  ;  and  numerous  medical  witnesses 
were  called  who  stated  that  in  their  opinion  the 
existence  of  the  asylum,  as  carried  on  by  the 
defendants,  was  a  source  of  danger  to  the  neigh- 
bourhood generally,  and  to  the  plaintififs  in  particu- 
lar, owing  to  the  probable  spread  of  the  disease 
by  infection,  to  the  effect  of  the  dead-house;  and 
also  to  the  bringing  of  the  patients  to  and  from 
the  asylum  in  ambulances,  and  to  the  visiting  of 
the  patients  by  their  friends,  Ac  Evidence  was 
also  given  of  patients  being  allowed  to  walk  in  the 
asylum  grounds  so  near  to  the  fence  separating 
such  gronnds  from  the  plaintiffs'  property  aa  to 
endanger  the  safety  of  the  latter ;  of  the  existence 
of  bad  smells  from  the  dead-hoase ;  and  of  the 
wife  of  one  of  the  plaintiffs  having,  shortly  after 
noticing  the  smell,  been  attacked  by  smallpox, 
but  it  appeared  that  about  the  same  time  she  bad 
examincid  an  empty  ambulance  standing  in  the 
high  road,  wherein  a  smallpox  patient  had  been 
conveyed.  On  the  other  hand  the  defendants,  who 
contended  that  they  were  protected  from  liability 
by  the  statute  under  which  they  had  acted,  adduced 
a  large  body  of  medical  and  other  evidence  showinf; 
that  no  danger  vms  occasioned  to  the  plaintiffs  by 
the  asylum,  and  that  it  was  built  and  carried  on 
with  all  possible  care  and  skill,  and  so  aa  to  avoid 
any  evil  consequences. 

In  summing  up  the  case,  the  learned  Baron  told 
the  jury  that  the  question  as  rpgarded  the  alleged 
nuisance  was,  whether  the  defendants  had  so 
used  their  land  as  materially  to  interfere  with  the 
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oomfort  and  enjoyment  of  the  plaintiffs  in  the  nse 
and  occupation  of  their  hoases  and  lands,  and  that, 
in  order  to  constitate  a  nuisance,  there  mast  be  a 
acDKble  and  real  damage  done  to  the  property  or 
persons  alleged  to  be  injured,  Bomethinj^  which  did 
m  a  sensible  decree  affect  the  legal  rights  of  the 
owners.  It  was  {he  told  the  jury)  admitted  that 
there  might  be  some  things  which  were  inoon- 
Tenient,  and  which  distarbed  the  owner  of  land  in 
Us  ocoapation  of  it,  and  which  might  undeniably 
depreciate  its  value,  and  which  yet  might  be 
no  nnisanoe.  That  in  the  present  case  the  Lejtis- 
Jatnre  had  conferred  powers  on  the  defendants  and 
the  Local  Government  Board  to  do  certain  things, 
bnt  gave  them  no  power  to  make  compensation  for 
itgnries  that  might  thereby  accrue  to  other  per- 
■ans.  In  the  case  of  railways  powers  were  given 
to  the  companies  to  compensate  owners  for  land 
taken,  but  none  for  the  whistling  or  noise  of  the 
engines,  because  private  interests  must  yield  to 
the  public  good.  They  mast  treat  this  case  as  one 
between  two  individuals.  If  they  found  that  the 
hospital  was  ie  fatclo  a  nuisance,  it  would  be  no 
ezonae  that  the  defendants  did  what  they  did  in 
a  fit  and  proper  place,  because  the  Legislature  did 
not  say  what  was  a  fit  and  proper  place. 

The  learned  judge  then  left  five  auestions  to  the 
jury,  which  questions,  together  witn  the  answers 
thereto,  are  rally  set  forth  in  the  judgment ;  the 
findin|(of  the  jaiy  being  in  substance,  first,  that 
the  existexioe  of  the  hospital  was  a  nuisance  and 
caused  danger  to  the  puuntiffs  ptr  se,  and  also  by 
reason  of  the  patients  coming  to  and  going  from 
the  hospital;  and  secondly,  that  there  had  been 
n^ligenoe  in  the  management  of  the  hospital, 
proper  and  reasonable  care  and  skill  with  reference 
to  the  rights  of  the  plaintifEs  not  having  been 
exercised,  and  particnlMrl^  in  not  disinfecting  the 
ambulances  before  leaving  the  hospital.  The 
defendants  contended  that  they  had  aoted  under 
their  statntorv  powers,  and  that,  notwithstanding 
the  above  finding  of  the  jury,  they  were  entitled 
to  judgment.  The  learned  Baron,  however,  re- 
serred  his  decision  as  to  entering  the  judgment 
until  the  points  of  law  involved  in  the  case  had 
been  more  fully  argued  before  him  on  farther  coc- 
aideration ;  and  now 

MertcheU,  Q.C.  (wilh  whom  were  Bompas,  Q.C. 
and  Finlay)  moved  to  enter  judgment  for  the 
plaintiffs,  and  argued  that  there  was  nothing  in 
the  statutory  power  given  by  the  Metropolitan 
Poor  Act  1867,  that  allowed  the  Metropolitan 
Asylum  Board  to  create  a  nuisance,,  or  enabled 
the  Poor  Law  Board  to  direct  them  to  do  so.  No 
Act  of  Parliament  could  do  that.  Proper  care 
should  have  been  taken  as  to  the  choice  of  the 
site  and  the  access  to  the  hospital,  neither 
of  which  things  had  been  done  here.  The 
erection  of  a  hospital  on  this  spot  was  not  contem- 
plated by  the  Legislature  in  the  Act  of  Parlia- 
ment in  question,  and,  whether  it  were  or  not, 
certainly  not  so  as  to  be  a  nuisance  and  a  danger 
to  the  inhabitants  of  the  neighbourhood,  as  the 
medical  testimony  clearljr  proved  it  to  be.  The 
defendants'  contention,  if  it  be  right,  would  enable 
them  to  kill  a  considerable  number  of  persons 
outside  the  hospital  for  the  sake  of  the  patients 
within  it,  and  would  render  all  the  land  and 
houses  in  the  vicinity  practically  of  no  value.  The 
finding  of  the  jury  was  in  accordance  with  the 
evidence  and  was  right. 


The  Attontey-Qeneral  (Sir  J.  Holker,  Q.C.)  with 
whom  were  Wulis,  Q.G.,  Anderson,  and  Proudfoot, 
for  ihe  defendants,  contra,  argued  that  the  defend- 
ants were  protected  by  the  Metropolitan  Poor  Aot 
1867,  and  were  merely  in  all  they  had  done  the 
servants  and  agents  of  the  Poor  Law  and  Local 
Grovemmenb  Boards.  It  had  not  been  proved  that 
there  was  any  infection  of  the  air,  or  that  the  health 
of  any  one  had  actually  suffered.  The  germ  theory 
of  disease  could  not  be  supported,  and  no  eiBuviam 
or  anything  else  dangerous  to  health  had  been 
sent  from  tne  hospital  on  to  premises  of  the  plain- 
tiffs so  as  to  constitute  a  trespass.  The  plamtifb 
had  had  the  fall  enjoyment  of  their  houaes  and 
lands,  and  no  rights  of  theirs  had  been  disturbed 
or  interfered  with  in  any  way  by  the  defendants ; 
and,  even  if  they  bad  faieen,  the  defendants  were 
protected  from  liability  by  having  aoted  under  the 
authority  of  the  Aot  of  Pariiament  and  in 
obedience  to  the  orders  of  the  Poor  Law  and  Local 
Government  Boards. 

The  following  oases  and  authorities  were  cited, 
relied  on,and  distinguished  respectively,  by  oounsel 
on  each  side,  during  the  argument : 

Th»  Attamay-Otntral  ▼.  TKt  Oorpcration  of  Le*d$, 

22  L.  T.  Bap.  K.  S.  330 ;  L.  Bep.  5 Ch.  App.  588; 

39  L.  J.  711,  Ch. ; 
CUnoti  v.   IVm  Staffordihire  Potteries  Waterworlct 

Company  (on  appeal  before  the  Lord  Justices), 

27  L.  T.  Bep.  N.  S.  521 ;  L.  Bep.  8  Ch.  App.  125 ; 

42  L.  J.  107,  Oh ; 
The  Attomey-a»n0ral  v.  The  Direeton  of  Colney 

Hatch  LvnaHe  Atylum,  19  L.  T.  Bep.  N.  S.  70B  ; 

li.  Bep.  4  Ch.  App.  147 ;  38  L.  J.  265,  Ch. ; 
The    Caledonian.    Bailway     Company   v.    Ogilvie, 

2  Maoq.  H  L.  Cas.  229 ; 
2^  Attom&y-Oeneral  v.  The  Haehney  Local  Board, 

33  L.  T.  Bep.N.  S.  244;  L.  Bep.  20  £q.  Cas. 626; 

44  L.  J.  545,  Ch. ; 
The  Altomey-Oeneral  t.  The  Oai  Light  and  Coke 

Company.  37  L.  T.  Bep.  N.  S.  746 ;  L.  Bep.  7  Ch. 

Div.  1 ;  47  L.  J.  534,  Ch. ; 
fi«a.  T.  Ptate,  4  B.  A:  Ad.  ao ;  2  L.  J.  N.  8.  26,  Kag. 

Caa. ; 
Vaughan  y.  The  Toff  Vale  Sottuay  Oomponu  (in  the 

Exch.  Cham.),  2  L.  T.  Bep.  N.  8.  384 ;  5  H.  &  N. 

679 ;  29  L.  J.  247,  Ex. ; 
The  Eammertmith  and  Ciiy  Railway  Company  v. 

.Brand  (in  the  H.  of  L.),  21  L.  T.  Bep.  N.  S.  238 ; 

L.Bep.4E.  &I.  App.  171;  38  L.  J.  265,  Q.  B. ; 
Broum  and  others  v.  The  llayor,  ^.  of  Ifeie  York 

(American),  3  Barbonr'a  Snp.  Ct.  Bep.  254 ; 
Oeddis  v.  Thi  Proprietors  of  the  Bann  Reservoir  (in 

the  H.  of  L.),  L.  Bep.  3  App.  Cas.  430 ; 
BoUau  T.  De  Held,  2  Sim.  Bep.  N.  8. 133 ;  21  L.  J. 

153,  Oh. ; 
Ea\Bley  v.  Steele,  37  L.  T.  Bep.  N.  8.  625 ;  L.  Bep. 

6  Ch.  Div.  521 ;  46  L.  J.  782,  Oh. ; 
Boulton  T.  Crowther,  2  B.  A  C.  703;  2  L.  J.  139, 

K.  B. ;  4  Dowl  &  By.  195  ; 
Reg.  T.  The  Poor  Lam  Board ;  Re  The  Newport  XJnion, 

6  A.  &  E.  54 ; 
Reg.  T.    The   Proprietors   of  the   Bntdford   ITavi- 

gation,  33  L.  J.  191,  Q.B. ;  6  B.  &  S.  601 ; 
The  Metropolis  Local  Management  Act  1855  (18  &  19 

Vict.  0.  120 ; 
The  Metropolitan  Poor  Aot  1867  (30  *  81  Viot.  o.  6). 

Cur.  adv.  vuU. 
Jam.  28,  1879.— Pollock,  B.— This  action  was 
brought  to  recover  damages  in  respect  of,  and  to 
obtain  an  injunction  against  the  recurrence  of, 
what  the  plaintiffs  alleged  to  be  a  nuisance  affect- 
ing their  rights,  by  the  erection  and  maintenance 
of  an  asylam  consisting  of  several  buildings,  which 
were  erected  tmd  maintained  for  the  reception  and 
treatment  of  paupers  suffering  from  amailpox. 
The  rights  of  the  three  plaintiffs,  who  occupy  land 
and  hoases   adjoining  the   land   and  baildings 
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occupied  by  the  defendants,  were  independent  and 
differed  in  their  character.  For  the  purpose  of 
this  jndgment  it  will  be  sufficient  to  refer  to 
them  as  set  forth  in  the  statement  of  claim.  At 
the  opening  of  the  case  it  was  arranged  by  connsel 
that,  in  the  event  of  a  verdict  passing  for  the 
plaintiffs,  the  amount  of  the  damages  should  be 
referred  to  an  arbitrator  ;  and  before  the  .case  had 
proceeded  far  it  was  further  arranged  that  the 
question  to  be  tried  should  be  limited  to  this, 
viz.,  whether  the  asylum  was  a  nuisance  occasion- 
ing damage  to  the  plaintiffs,  either  per  ee,  or  by 
reason  of  the  patients  coming  to  or  going  from  the 
asylum ;  and,  further,  assuming  that  the  defen- 
duita  were  entitled  to  erect  and  carry  on  the 
asylum,  did  they  do  so  with  all  proper  and  reason- 
able care  and  skill  with  reference  to  the  rights  of 
the  plaintiffs  P  The  plaintiffs  proved  that  between 
Deo.  1870  and  July  1872  there  were  7352 
patients  admitted  into  the  asylum,  of  whom  1379 
died,  and  that  there  were  for  a  considerable  period 
as  many  as  560  patients  under  treatmeat  at  the 
same  time.  They  also  adduced  evidence  to  show 
that,  during  this  period,  the  prcniortion  of  small- 
pox cases  in  the  neighbourhood  of  the  hospital 
was  far  larger  than  in  other  parts  of  the  parish, 
and  they  called  a  number  of  medical  witnesses 
who  stated  that,  in  their  opinion,  the  existence  of 
the  asylum  as  carried  on  by  the  defendants  was  a 
source  of  danger  to  the  neighbourhood  in  general 
and  to  the  plaintiffs  in  particular,  owing  to  the 
probable  spread  of  the  disease  by  infection,  to  the 
effect  of  the  dead-house,  and  also  to  the  bringing 
to  and  from  the  asylum  of  the  patients  in  ambu- 
lances, and  the  visiting  of  the  pbtients  by  their 
relatives  in  cases  where  death  was  apprehended. 
With  regard  to  the  plaintiff  Sir  Bowland  Hill, 
some  evidence  was  also  given  that  patients  within 
the  grounds  of  the  asylum  were  allowed  to  walk 
so  near  to  the  fence  which  separated  the  asylum 
grounds  from  those  belonging  to  Sir  Rowland 
Hill,  as  to  interfere  with  the  safety  of  the  latter. 
With  regard  to  the  plaintiff  Fripp,  he  deposed  to 
having  perceived  when  in  his  own  house  a  bad 
smell  from  the  dead-honse,  whereby  his  family  and 
others  were  compelled  to  leave,  and  that  on  a  par- 
ticular day  in  18/1  the  smell  was  specially  noticed 
by  himself  and  his  wife,  and  shortly  afterwards 
she  sickened  and  was  attacked  by  smallpox. 
He  also  stated,  however,  that  about  the  same 
period  Mrs.  Fripp  had  examined  an  empty 
ambulance  standing  in  the  high  road,  wherein 
a  patient,  suffering  from  smallpox,  had  been 
convened.  The  defendants  called  a  great  number 
of  witnesses,  consisting  of  those  who  had 
the  superintendence  and  personal  management  of 
the  asylum,  and  also  medical  men,  who  stated  that 
in  their  opinion  no  danger  to  or  disturbance  of  the 
rights  of  tha  plaintiffs  was  occasioned  by  tbe 
asylum,  and  that  it  was  built  and  carried  on  with 
all  possible  care  and  skill  so  as  to  avoid  any  evil 
consequences.  At  the  end  of  the  case  on  both 
sides,  I  left  to  the  jury  five  questions,  which, 
with  the  answers  to  them,  were  as  follows  :  First, 
was  the  hospital  a  nuisance,  occasioning  damage 
to  the  plaintiffs,  or  either  and  which  of  them, 
either  per  se,  or,  secondly,  by  reason  of  the 
patients  coming  -to  or  going  from  the  hospital  ? 
To  which  the  jury  answered  that  "  It  was  a 
nuisance  and  caused  damage  to  each  of  the 
plaintiffs  per  se,  and  also  by  reason  of  the  patients 
coming  to  and  going  from  the  hospital."    Thirdly, 


assuming  that  the  defendants  were  by  la«r  entitled 
to  erect  and  carry  on  a  hospital,  did  they  do  so 
with  all  proper  and  reasonable  care  and  skill  with 
reference  to  the  rights  of  the  plaintiffs  ?  To  which, 
the  jury  answered  "No."  Fourthly,  assuming 
that  the  defendants  were  by  law  entitled  to  erect 
and  carry  on  this  hospital,  did  the^  do  so  withdl 
proper  and  reasonable  oare  and  skill  with  reference 
to  the  rights  of  the  plaintiffs  P  To  which  tbe  iory 
answered  "  No."  Fifthly,  did  the  defendants  na& 
proper  care  and  skill  with  respect  to  the  ambulances  ? 
To  which  the  jury  answered,  "  No,  we  consider  that 
the  ambulances  ought  to  have  been  disinfected 
before  leaving  the  hospital."  For  the  purpose 
of  this  judgment,  I  must  assume  ihat  the 
answers  thus  given  are  supported  in  point  of 
fact  by  the  evidence  which  was  laid  before  the 
jury;  and,  further,  that  the  direction  given  to 
them  was  sufficient  in  point  of  law,  anv  w>jectioa 
upon  either  of  these  heads  being  available  only 
upon  motion  before  the  divisional  court.  At  the 
further  argument  of  the  case,  which  took  place 
before  me  during  the  last  Michaelmas  sittings,  the 
learned  connsel  for  the  plaintiffs  contended  that  the 
plaintiffs  were  entitled  to  have  the  verdict  and  judg- 
ment entered  for  them,  and  also  to  an  injonction, 
and  that  the  answers  of  the  jury  to  the  first  two 
questions  were  sufficient  to  show  that  a  legal  cause 
of  action  had  been  established.  The  learned  oounaei 
for  the  defendants,  on  the  other  hand,  denied 
this,  and,  with  respect  to  the  answer  to  the  first  tiro 
questions,  asserted  that  no  case  had  been  made  ont, 
for  the  following  reasons  :  First,  they  argued  that, 
even  were  it  admitted  that  the  building  and  carry- 
ing on  of  the  hospital  were  a  nuisance,  and  one 
which  was  not  antnorised  and  protected  by  law, 
yet  the  defendants  were  not  liable,  because  in  all 
that  they  did  they  had  acted  simply  in  obedienoe 
to  the  Local  Grovemment  Board,  whose  orders 
they  were  bound  to  obey ;  and  the  position  of 
the  defendants  was  likened  to  that  of  a  constable 
executing  a  warrant  and  offloers  carrying  out 
the  orders  of  their  Grovemment.  Secondly,  it 
was  argued,  on  broader  and  more  intelligible 
grounds,  that  the  defendants  were  not  liable, 
becanse  in  all  that  they  did  they  acted  bondfida  in 
the  execution  of  a  duty  cast  upon  the  Local 
Giovemment  Board,  and  themselves  by  a  statute 
which  required  certain  things  to  be  done  for  the 
public  welfare.  Now,  before  I  consider  whether 
either  of  the  points  contended  for  by  the  defen- 
dants can  be  supported,  it  is  necessary  to  examiae 
what  is  the  exact  position,  both  with  relation  to 
the  Local  Gbvemment  Board,  and  also  to  the 
members  cf  tbe  public  whose  property  and 
rights  may  be  affected  by  their  acts.  The  statute, 
by  which  the  defendants  are  incorporated,  and 
under  which  they  seek  to  exercise  the  powers 
and  do  the  acts  complained  of,  is  tba 
Metropolitan  Poor  Act  1867  (30  &  31  Tict  o.  6). 
But  this  statute  is  only  in  continuation  of  a 
course  of  legislation,  commencing  with  the  Poor 
Law  Act  of  1834  (4  &  5  Will.  4  c  76),  whereby 
a  Poor  Law  Board  was  first  established,  and  poirer 
given  to  such  board,  amongst  other  things,  by 
sects.  23  and  25,  to  direct  overseers  and  guardian:^ 
to  build,  hire,  enlarge,  or  alter  workhouses  accord- 
ing to  such  plans  and  in  such  manner  as  tbe 
board  shall  deem  most  proper.  Similar  powers 
will  also  be  found  in  the  Poor  Law  Act  of  1844 
(7  &  8  Vict.  c.  101),  8.  43,  whereby  the  Poor  Law 
Board  is  authorised  to  order  diatriot  boards  to 
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"pnrcbase,    hire,   or  bnild,  and  to  fit    up  and 
hnnish  bnildings  for  asylnms  or  sohools."    The 
Act  of  1867  is    limited  to   the  metropolis,  and 
jiroTidea,  by  sect.  5,  for  the    establishment    of 
Mjlama   for   the   reception  and  relief  of  "  sick 
insane^  or  infirm  panpers  "  ohargeable  in  the  me- 
tropolitan onions.    Tiiis  is  carried  oat  in  sects.  6, 
7,  and  8  by  the  formation  of  asylam  districts,  and 
the  constitotion  of  a  body  ot  managers  for  the 
Mylam  of  each  district,  and  by  directing  that  "  for 
each  district  there  shaU  be  an  asylum  or  asylams 
18  the  Poor  Law  Board  from  time  to  time  by  order 
direct."  By  sect.  15  "TheFoor  Law  Board  may  from 
time  to  time  by  order  direct  the  managers  to  par- 
diMW  or  hire,  or  to  bnild  and  (in  either  case)  to  fit 
vp  a  building  or  buildings  for  the  asylnm,  dt  anch 
natore  and  size  and  according  to  snch  plan  and 
in  snch  manner  as  the  Poor  Law  Boai^  think 
fit,  and  the  managem  shall  carry  snch  directions 
into  eseontion."    And  by  sect.  16,  "  The  managers 
ihall  hare  the  like  powers  as  are  for  the  time  beins 
Tested  in  gnardians  of  nnions  in  the  metropolis 
relative  to  the  pnrohaae  or  hiring  of  land  or  bnQd- 
inga."    The  following  sections  are  also  material : 
I        Sect  20  enacts  that  "The  managers  shall  from 
time  to  time  proride  for  the  asylnm  necessary 
i        fiztnres,  fumitam,  and  conTeniences,  and  snch 
u  the  Poor  Law  Board  from  time  to  time  by 
order  direct."    Bv  sect  21,  "  The  mode  of  admis- 
sion into  the  aRylnm  shall  be  snch  as  the   Poor 
I       law  Board  from  time  to  time  by  order  direct." 
i       Sect.  22,  "The  managera  shall  have  the  like 
powers  as  gnardians  for  the  relief,  maintenance, 
and  management  of  the  inmates  of  the  asylum, 
and  shall  from  time  to  time  provide  snch  medi- 
'       oiDss,  appliances,  and  requisites  for  the  medical 
and  snrgical  care  and  treatment  of  the  inmates, 
and  cause  the  same  to  be  furnished  and  used 
according  to  such  rules  as  the  Poor  Law  Board 
fiom   time  to  time  by  order  direct."     Seot.  51 
nrorides  that  "  The  provisions  of  the  Act  5  &  6 
WilL  4,  0.  69,  to  "  facilitate  the  conveyance  of 
workhoDses  and  other  property  of  parishes,  and 
of  incorporations  or  unions  of  parishes  in  Eng- 
land  and    Wales"    relative   to    the    acquisition 
of    sites     or    buildings     for    workhouses,    and 
of    all     Acts     extei^ing     or     amending    the 
same,  shall  apply  to  lands    and   buildinKS    re- 
quired to   be  purohased,  hired,  or  otherwise  ac- 
quired for  any  of  the  purposes  of  this  Act,  and  shall 
nave  effect  as  if  numagers  under  this  Ant  were 
gnardians,  and  as  if  an  asylum  or  dispensary  were 
a  workhouae."    Sect.  53  enacts  tiiat  "  Bo  much  of 
the  Lands  Clauses  Act  as  relates  to  the  pnrcbaae  of 
lands  otherwise  than  by  agreement  snail  not  be 
put  in  force  except  for  the  purchase  of  lands  for 
the  purpose  of  enlarging  a  workhouse,  hospital, 
or  school  existing  at  the  passing  ot  this  Aot,  and 
then  not  without  a  prerions  order  of  the  Poor  Law 
Board  directing  such  pnrohase."    By  the  Local 
Government  Board  Act  of  1871  (34  &  35  Yiot.  o.  70) 
the  powers  and  duties  vested  in  the  Poor  Law  Board 
are  transferred  to  the  Local  Qovemment  Board 
which  was  established  by  that  Act.    It  will  be 
seen  from  these  provisions  that  the  scope  and 
intention  of  the  Act  is  to  create  and  carry  on 
within  the  metropolis   asylums  for  the  "sick, 
insane,  or  infirm,"  by  district  managers  under  the 
direction   and  control  of  the  Poor  Law  Boud, 
mndt  in  the  same  way  as  workhouses,  asylums, 
and  schools  have  been  carried  on  by  the  guturdians 
and  district  boards ;  and  it  is  observable  that  the 
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only  reference  to  smallpox  is  contained  in  sect.  69, 
which  provides  for  the  repayment  out  of  the 
common  poor  fund  of  certain  expenses,  indad- 
ing  those  incurred  "  for  the  maintenance  of 
patients  in  any  asylnm  specially  provided  under 
the  Act  for  patients  suffering  from  fever  or  small- 
pox." It  is  under  this  Act  that  the  defendants 
were  appointed  and  have  acted,  and  it  is  under  the 
provisions  oontamed  in  it,  and  under  the  orders 
of  tiie  Local  Government  Board  made  in  pursu- 
ance of  it,  which  were  given  in  evidence  at  the 
trial,  that  the  defendants  seek  to  shelter  them- 
selves, on  the  ground  that  the^  acted  only  as  the 
innocent    agents    of    a    public    board,    and    in 

eursaanoe  of  their  orders  carried  out  what  they 
ave  done,  and  therefore  are  irresponsible.  _  I  am 
unable,  upon  what  seems  to  ma  to  be  a  fMr  con- 
straotion  of  the  statute  and  a  proper  appreciation 
of  its  meaning,  to  arrive  at  that  conclusion.  Upon 
comparing  sects.  15  and  16  it  is  clear  that,  whereas 
the  former  empowers  the  Poor  Law  Board  to 
direct  the  managers  to  purchase,  hire,  or  bnild 
buildings  for  the  asylum,  by  the  latter  section  the 
managers  alone  have  the  power  similar  to  that 
vested  in  guardians  of  unions  or  jMuishes  of  the 
metropolis  relative  to  the  purchase  of  lands.  So 
far  BB  I  can  gather,  the  policy  and  provisions  of 
the  Poor  Law  Acts  (oeginning  with  the  59 
Geo.  3,  o.  12,  s.  8,  and  continued  and  enlarged 
by  the  5  ft  6  Will.  4,  c.  69,  ss.  4  and  5, 
and  the  6  Yiot.  o.  57,  s.  16)  have  been  that, 
formerly,  churchwardens  and  overseers,  and 
now  gniudians,  should  be  the  persons  to  acquire  and 
hold  lands  or  bnildings  required  for  workhouses, 
hospitals  or  otiier  like  places,  although  since 
the  establikhment  of  the  Poor  Law  Board  the' 
guardians  must  exercise  their  rights  under  the 
control  of  the  Poor  Law  Commissioners.  It  would 
appear  from  these  and  'the  other  sections  of  the 
Act  of  1867,  that,  althongh  the  intent  is  clear 
that  the  Poor  Law  Board  are  to  have,  so  fitr  as  is 
possible,  the  ultimate  control  and  to  give  their 
sanction  to  all  that  is  done,  yet  the  managers  are 
the  body  who  have  power,  subject  to  the  orders  of 
the  Poor  Law  Board,  to  take  and  hold  land ;  and 
it  is  they  who,  sabject  to  such  orders,  are  to  pur- 
chase, hire  or  build,  and  to  fit  up  the  asylnin,  to 
provide  the  fixtures,  conveniences  and  medicines, 
and,  moreover,  they  are  to  have  the  like  powers  as 
gnardians  for  the  relief,  maintenance,  and  manage- 
ment of  the  inmates,  and  in  the  appointment,  con- 
trol, and  payment  of  officers.  All  these  provisions 
appear  to  show  that  the  asylum  managers  have 
authority  and  power  vested  in  them  amounting  to 
a  discretion,  and  that  it  could  not  have  been 
the  intention  of  the  Legislature  to  make  them 
mere  irresponsible  instruments  to  carry  oat 
the  orders  and  directions  of  the  Poor  Law 
Board.  It  is  quite  true  that  each  aot  thai 
was  done  by  the  defendants  with  reference 
to  the  pnromotion  of  the  asylum,  and  in  par- 
ticular the  purchase  of  the  land  whereon  it  was 
built  (which  was  authorised  by  an  order,  dated  Feb. 
13, 1868),  was  done  by  the  express  directions  of 
the  Local  Government  Board ;  but  these  directions 
must  be  taken  with  reference  to  the  statutory 
powers  and  duty  which  are  conferred  upon  those 
Ixidiea  respectively,  and  cannot  be  so  dealt  with  as 
to  vary  the  provisions  of  the  Aot  or  to  enlarge  or 
cut  down  the  responsibilities  which  arise  out  ot 
anything  done  by  the  board  or  the  managers, 
whose  acta  must  be  dealt  with  aa  referrable  to  the 
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legal  right  tbat  is  -vested  in  tbem.  The  firat  point 
made  by  the  defandants  is,  bo  far  as  I  can  find, 
wholly  new ;  and,  were  it  tenable,  would  kad  to 
TerjeerioaaconeeqnenaeB  aa  aSeotiiig  the  rights 
of  property ;  for  it  amonnte  to  this,  that  a  body  of 
managgTB  oonstituted  for  the  purpose  of  carrying 
out  a  public  objeet  under  the  direction  and  snper- 
Tision  of  a  public  departmeot,  may  do  aots  which 
«re  admitted  to  be  a  nninmce  and  injnrions  to  the 
owner  of  neighhonring  property,  and  are  also 
admitted  to  -Im  ananthorised  by  law,  bat  yet  are 
not  to  be  liable  because  they  did  the  acts  by  the 
mandate  of  the  department  under  which  they  act. 
In  dealing  with  a  contention  so  novel  in  character 
and  BO  seriouB  in  its  oonsequenoes,  it  will  be  wdll 
to  examine  shortly  the  only  principle  and  antbori- 
tieB  which  are  said  to  be  analogons.  The  im- 
munity of  ministerial  officers  for  acta  committed 
by  them  has  long  been  establiBhed,  and  is  founded 
upon  the  clearest  principles  of  reason  and  justioe, 
namely,  that  the  ofBoer  of  a  court  is  bound  to 
obey  the  writ  of  a  oonrt  acting  within  its  juriadio- 
tion,  and  hae  no  means  of  ascertaining  wfaiether  it 
proceeds  upon  a  Ti^d  jndgment  or  not.  Moreover, 
be  m  puniafaable  if  he  does  not  so  obey,  and  it 
wonid  DC  DDinst  that  a  man  sbonld  be  punished  if 
he  does  not  do  a  tiling,  and  be  liable  to  an  action 
if  he  does  do  it.  This  was  clearly  pointed  out  by 
Willes  C.J.  in  the  case  of  Morcaiia  v.  Blopar 
(Willes  Bep.  30),  and  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  case  of  Andirewt  v. 
MamU  (1  Q.  B.  3 ;  10  L.  J.  N.  S.  225,  Q.  B.).  In 
the  present  case,  whether  the  defendants  were 
bound  to  obey  the  orders  of  the  Local  Government 
Board  would  depend  upon  the  question  whether 
those  orders  were  legal  or  not,  and  therefore  to 
say  that  the  defenduits  were  bound  to  obey  such 
oraers  is  to  beg  the  queaticn.  The  esemption 
from  liability  of  officers  carrying  out  Qovemment 
orders  has  always  been  rested  upon  the  g^nnd 
that  their  oonduct,  under  such  ciroumstanoes 
is  an  act  of  state  for  which,  on  grounds  of  public 
policy,  they  cannot  be  made  liable.  In  the 
presMit  case,  assuming  that  the  Local  Oovem- 
ment  Board  were  not  authorised  by  the  Act 
of  1867  to  do  the  act  of  whidb  the  plaintifFs  com- 
plain, the  defendants  were  bound  to  inquire  into 
their  legal  position,  and  were  also  bound  to  take 
care  that  uiey  so  exercised  their  rights  as  not 
injuriously  to  affect  the  rights  of  otbus,  and  tfaey 
are  in  this  respect  in  the  same  positioa  as  all  o^eor 
persons  are  by  whose  wrongful  aots  a  noisanoe  is 
created.  The  second  ground  upon  which  the  de- 
fendants rested  their  case  involves  a  mudi  more 
important  question,  namely,  whether  the  deien- 
dants  are  protected  in  doing  what  they  did  by  the 
provisions  of  the  Act  of  1B67.  That  there  are  no 
rovisioDB  in  that  Act  requiring  them  to  build  the 
very  hospital,  and  on  the  vary  site,  and  to  oaixy  it 
on  in  the  very  manner  in  which  it  was  oarried  on, 
was  admitted.  Had  this  been  so,  the  case  would 
have  come  within  the  well-known  role  that,  if  the 
Legislature  authorises  the  doing  of  a  particular 
thing,  it  cannot  be  wrongful — a  rule  which  is  oon- 
tinnaUy  aoted  upon  where  the  conatraotion  of 
roads,  railways,  canals,  or  other  public  works 
has  been  an^oriaed  by  Act  of  Parliament. 
But  it  was  said  that,  looking  at  .the  purview 
and  legal  intent  of  the  Act,  and  the  fact  that 
it  was  paased  with  tiie  view  of  obviating,  or,  at 
least,  lessening  a  great  public  danger,  the  statute 
must  be  oonatmed  in  a  liberal  spirit,  and  so 


as  not  unduly  to  place  difficulties  in  the  way  of 
those  to  whom  its  execntioo  is  entrusted.  Witk 
re^d  to  this  last  argument,  if  it  is  meant  that 
this  statute  is  to  reoeive  a  oonstmction  different 
from  that  which  would  be  put  upon  a  statute 
authorising  the  carrying  out  of  an  agreement  or 
public  work,  I  see  the  greatest  difficulty  in  giving 
effect  to  it,  for  there  could  not  be  a  more  dangeroat 
doctrine,  or  one  more  oontisry  to  the  true  rules  of 
constractioa,  than  that  which  required  or  allowed 
a  judge  to  give  a  different  effect  to  the  same  wards, 
wider  or  narrower,  in  proportion  as  he  mi^it  think 
that  the  general  object  of  the  Act  in  which  they 
were  found  was  at  great  or  ssall  pnWc  impor- 
tance. The  prinoiple  which  governs  tbese  cases 
is,  as  was  stated  by  Lord  Blackburn  (then  Black- 
bum,  J.),  in  delivering  tiie  joint  opauon  of  all  the 
judges  who  heard  tU9  argument  in  the  oaae  of 
The  Meney  Doeka  Tru$teM  t.  OibU,  m  the  House 
of  Lords  (U  L.  T.  Bep.  N.  8.  678;  L.  Bep.  1  E.  & 
L  App.  112;  3S  L.  J.  225,  Ex.),  namely,  "  tiiat  the 
action  is  not  wrongful,  not  because  it  is  for  a 
public  purpose,  but  beoaoae  it  is  anthodaed 
By  the  L^islature."  Mareover,  when  atraaa 
is  laid  upon  the  general  prevalence  of  small- 
pox in  the  metropolis,  and  the  desiraUlity 
of  i«moving  patients  suffering  from  it  to  tiu 
hospital,  it  must  be  rsmembered  that  dters 
is  nothing  in  the  general  scope  of  the  AoW  Mr  in 
any  particular  provimoaB  of  it,  tiiat  painta  spedA- 
cally  to  smallpox;  the  class  for  the  reoeptionaad 
relief  of  whom  the  Act  profeasas  to  proviis 
asylums  is  the  "  sick,  insane,  or  infirm,  or  other 
olaas  or  classes  of  the  poor,"  Ac  There  is 
another  oooBaderation  whi^  also  affisets  the  qass- 
tion  at  issue.  The  dimnte  here  is  not  between 
the  Asylum  Board  and  aay  penon  or  body  of 
persons  witfi  whom  any  relation  is  established  by 
the  statute.  It  is  not  as  -tiioagh  the  peBsans 
eomplaining  of  the  acts  of  &a  board  were  offioen 
of  the  asylum  or  patients,  in  which  oase  it  wght 
fairly  be  said  that,  if  there  were  two  ways  af 
carrying  out  the  intention  of  the  atatate,  or  iha 
orders  of  the  Local  Oovemment  Board,  it  muat 
be  assumed  Uiat  a  discretion  was  vested  in  tfas 
Asylum  Board  to  do  that  whioh  seemed  to  tiiem 
beat  under  all  circnmstaaioes,  though  not  best  far 
some  particular  person  or  persons.  Here  the 
(daintiCs  are  strangers  to  the  defendants,  and  to 
tihe  whole  matter  over  wfaidi  the  defendants  have 
oontrol;  their  rights  are  Bim|riy  thoee  of  owners 
and  occupierB  of  land,  and  they  assert  limt  they 
have  suffered  dama^  by  reaaon  «f  the  'dafendants 
acquiring  lBndadjoining.aBdaewDngitaat(MBreate 
an  actionable  nuiaanoe.  To  maet  thia,  thesdore,  the 
defendants  must  oertainfar  make  oat  a  dear  case  of 
right ;  for,  if  the  defenoaatB  eonld  at  ssiy  place 
and  in  any  manner  carry  out  the  reqmraaents  of 
the  Act  withoat  ueating  a  nuiaanoe,  it  casmot  be 
supposed  that  the  Lagiuatam  .amaad  them  with 
an  option  so  to  perform  their  'duty  as  to  create 
or  not  to  create  a  nuisaaoe  affeoting  the  rigfata  of 
odiars,  as  it  m^ght  seem  to  the  gentleaaan  of  the 
Local  OovemsDent  Board  fitting  and  proper  with 
referenoe  to  the  internal  advantage  or  economy 
of  the  asylum.  If  the  principle  were  ooce  ad- 
mitted, it  is  -tliffieKlt  to  see  where  any  line  ooold 
be  drawn.  A  atatnte  juatifying  the  defandanta  ifl 
creating  a  miisanoe  to  neighbours  would  aeetn, 
by  parity  of  reewoning,  to  jn  stiff  the  disainution 
of  light  or  air,  and  this,  although  the  statute 
contains  no  provisions  compensaiing  those  irho 
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might  be  injured  by  its  operation.  The  real 
qoestion,  therefore,  seems  to  come  to  this  :  Looking 
at  that  which  was  done  by  the  defendants,  and 
which  tiie  jnry  have  found  to  bo  a  nuisance  in- 
juiious  to  the  rights  of  the  plaintiffs,  can  it  be 
truly  said  that  the  doing  of  it  was,  in  substance 
and  impliedly,  though  not  in  express  words, 
authorisiBd  by  the  statute  P  Now,  no  evidence  was 
tendered  by  the  defendants  to  show,  nor  was  there 
my  Biiding  of  the  jnry,  that  the  defendants  could 
not  hmf*  carried  out  what  the  Legislature  intended 
them  to  can7  out  without  necessarily  creating 
a  nuisance.  It  is  clear  from  the  facts  proved  that 
no  such  conclusion  could  have  been  arrived  at ;  for, 
although  to  build  and  cany  on  the  hospital  where 
and  in  the  manner  in  which  it  was  built  and 
carried  on,  and  with  its  large  number  of  patients, 
may  have  been  the  most  proper  and  coDvenient 
mode  of  complying  with  the  intentions  and 
provisions  of  the  Act,  in  so  far  as  the  patients,  the 
officers,  medical  staff,  and  nurses  were  oonoemed, 
and  the  least  expense  to  the  latepayara,  it  cannot 
be  affirmed  that,  if  several  small  hospitelg  had 
been  built  instead  of  one  large  one,  or  if  a  laraer 
area  around  the  hospital  had  been  obtained,  that 
which  has  been  found  to  be  a  nuisance  mieht  not 
have  been  avoided.  Hitherto  I  have  deut  with 
the  oaao  apart  firom  authority.  Several  oases  were, 
however,  cited  in  the  course  of  the  argument,  and 
BO  far  as  these  offer  any  assistance  they  appear  to 
me  to  support  the  viewwbioh  I  have  taken.  In  soma 
of  them  the  nuisance  complained  of  was  considered 
to  have  been  expressly  authorised  by  the  Legis- 
lature. Thus  in  the  case  of  the  Kmg  v.  Pease 
{itbi  lup.),  where  a  company  was  empowered  to 
make  a  railway  according  to  the  deposited  plans, 
and  to  use  locomotives  thereon,  and  the  jnry 
found  that  the  eng^es  used  were  of  the  best  con- 
■traction  known,  and  that  the  defendants  used  due 
care  and  diligence  in  the  using  of  them,  the  court 
held  that,  inasmuch  as  an  unqualified  power  was 
given  to  use  the  engines  on  the  particular  railway, 
the  defendants  were  not  liable  to  be  indicted  for 
a  noisance,  and  that  it  must  be  presumed  that  the 
Legislature  intended  that'  those  of  the  public  who 
nsed  an  adjacent  highway  should  sustain  some 
inconvenience  for  the  sake  of  the  greater  good  to 
he  obtained  by  those  who  used  the  railway.  The 
same  principle  was  followed  in  the  case  of  Vattghan 
T.  The  Ta§  VaURatlway  Gompany  {uhi  evp.)  in 
the  Court  of  Exchequer,  and  by  the  House  of 
Lords  in  a  Scotch  case,  2^  0<Uedonian  Bailvooy 
Company  v.  Ogibne  (ubi  tup.),  and  The  Hammer- 
tmith  Bailway  Oompany  v.  Brand  (vbi  rup.)- 
Where  a  nuisance  is  not  shown  to  be  the  abso- 
lutely neoessaiT  consequence  of  what  is  autho- 
rised to  be  done  by  the  statute,  the  courts 
have  been  slow  to  admit  of  any  argument 
by  which  it  has  been  contended  that  the  creation 
of  a  nnisance  must  be  taken  to  be  implied.  This 
appears  from  what  was  said  in  tne  case  of 
Beg.  T.  The  Bradford  Navigation  {ubi  $up.),  and 
by  the  judgment  of  the  Court  of  Appeal  in  the 
case  of  the  Attomey-Oeneral  v.  The  Colmey  Hatch 
LunoHe  Asylimi  (ubi  sup.),  and  in  the  case  of 
CUneet-r.  The  Btafordshire  Potteries  Waterworks 
Company  {ubi  sup.),  where  Hellish,  L.J.  dwells 
much  npon  the  absence  of  any  compensation 
danse,  as  indicating  that  the  Legislature  could 
never  have  intends  to  justify  an  iojniy  to  a 
private  rig^t.  I  agree  also  with  what  was  said  by 
Fry,  J.  in  the  case  of  The  Attorney-General  v.  HU 


Qas  Light  and  Coke  Oompany  {ubi  sup.),  that  the 
full  bniden  of  proof  in  such  a  ease  rests  entirely 
upon  those  who  say  that  they  cannot,  without 
creating  a  nuisance,  do  a  thing  which  they  are 
bound  to  do.  Whethw  the  proposition  be  so  framed 
as  to  assert  that  the  Legislature  never  intended  the 
act  complained  of  to  be  done,  or  to  say  that  those 
to  whom  the  Legislature  has  entrusted  the 
carrying  out  of  a  public  work  could  do  so  without 
doing  that  particular  act,  the  result  is  the  same. 
In  QMdis  V.  The  Proprietors  of  the  Bann  Beaervoirs 
{■ubi  sup.)  Lord  Blackburn  says,  "  I  take  it,  without 
citing  cases.that  it  is  now  thoroughly  well  established 
that  no  action  will  lie  for  doing  that  which  the  Legis- 
lature has  authorised,  if  it  be  done  without  negli- 
gence, although  that  does  occasion  damage  to 
anyone.  But  an  action  does  lie  for  doing  that  which 
the  Legislature  has  authorised,  if  it  be  done 
negligently ;  and  I  think  that,  if  by  a  reasonable 
exercise  of  the  powers  eithw  given  by  statute  to  the 

Sromoters  or  which  they  have  at  common  law,  the 
amage  could  be  prevented,  it  is  within  the  rule  of 
'n^ligence'  not  to  make  such  a  reasonable 
exercise  of  their  powers."  I  do  not  think  that 
it  will  be  found  that  any  of  the  cases  (I  do 
not  now  cite  them)  are  in  conflict  with  that 
view  of  the  law.  My  attention  was  particularly 
called  by  the  learned  Attorney-General  for 
the  defendants  to  the  judgment  of  the  Master  of 
the  Bolls  in  the  case  of  HawUy  v.  Steele  {uhi 
sup.),  declining  to  grant  an  injunction  on  motion  to 
restrain  a  general  in  Her  Majesty's  army,  and  the 
officers  under  his  command,  from  causing  or  per- 
mitting rifle  practice  on  a  common  in  close 
proximity  to  the  plaintiff's  house,  which,  as  he 
alleged,  was  a  serious  nnisancn,  and  occasioned 
damage  to  his  property.  The  principle  upon 
which  this  injunction  was  refused  has  no  doubt 
a  material  bearing  upon  the  present  case,  and  I 
in  no  way  differ  from  what  was  there  stated  by 
the  Master  of  the  Bolls.  But  I  cannot  follow  the 
course  of  the  argument  by  which  it  is  submitted 
that  any  true  analogy  exists  between  the  cose  of 
lands  vested  in  th»  Seeretary  of  State  for  War 
"for  the  purpose  of  the  defence  of  the  realm," 
and  a  power  givoi  to  acquire  or  build  an  asylum 
for  sick  paupers.  In  the  first  case  it  would  be 
extremely  difficult  to  contemplate  the  user  of 
laud  for  military  purposes  which  does  not  oarry 
with  it  the  right  to  fire  guns.  In  the  present 
case  I  cannot,  npon  the  materials  presented 
to  me,  draw  the  inference  that  an  asylum 
for  sick  paupers,  including  those  suffering 
from  smallpox,  cannot  be  maintained  without 
the  creation  of  a  nuisance.  I  have  thus  far  dealt 
with  the  answers  given  by  the  jury  to  the  first 
two  questions.  The  remaining  findings,  assuming 
the  legal  right  of  the  defendants  to  erect  and 
carry  on  the  asylum,  would  raise  the  question 
whether  the  defendants  in  so  doing  used  all  proper 
and  reasonable  oare  and  skill  with  reference  to  the 
rights  of  the  i^ntiffs.  Here,  again,  I  must 
assume  that  tha  jary  received  a  proper  direction, 
and  that  the  findingB  were  not  coatrai^  to  the 
evidence  adduced;  and  the  only  question  that 
remains  is,  whether  that  evidence  aiadoeed  any 
legal  canse  of  action  P  As  to  this,  the  oonssel  for 
the  defendant*  argued  that  the  evidence  fbr  the 
plaintiffs  was  too  general  in  its  oharaoter,  and  that. 
altbomh  it  might  establish  that  some  nuisance 
existed  yet  it  was  not  shown  that  the  plaintiffs 
had  sustained  any  special  damage  in  consequence 
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of  it.  I  cannot  think  tfaat  either  of  these  con- 
tentions is  established.  As  to  the  first  of  them  : 
some  of  the  plaintiffs'  witnesses  spoke  fairly  to 
the  creation  by  the  asylum  of  anuisance,  not  merely 
affecting  the  comfort  bnt  endangering  the  healths 
of  the  plaintiffs,  as  to  which  in  their  evidence  it 
won  Id  be  impossible  to  see  to  what  extent  it  arose 
necessarily  from  the  existence  of  the  asylum  or  firom 
its  being  carried  on  in  a  manner  more  injurious 
to  the  plaintiflb  than  it  might  have  been.  This 
would  and  must  have  been  a  matter  of  inference 
for  the  jury.  Upon  the  second  point  the  plaintiffs 
wonid  be  entitled  to  a  verdict,  and  to  at  leaat 
nominal  damages,  if  the  jury  ahonld  think  the 
nuisance  created  by  the  defendants  rendered  the 
enjoyment  of  life  or  property  unsafe,  although 
no  snecial  damage  was  proved.  The  result  of  the 
oonclasion  at  which  I  have  arrived,  is  that  the 
plaintiffs  are  entitled  to  have  the  verdict 
entered  for  them,  and  also  to  judgment  with 
costs.  With  respect  to  the  injunotion  which  is 
sought,  I  propose  to  adopt  the  course  which  was 
followed  in  the  case  of  The  AUomey-Oenercd  v. 
The  Colmey  Hatch  Lunatic  Asylum  (uhi  tup.).  I 
therefore  grant  an  injunction  to  restrain  the  de- 
fendants, their  servants  or  agents,  from  carrying 
on  the  asylum  so  as  to  be  a  nuisance  to  all  or  any 
of  the  plamtiffs,  and  I  suspend  the  issue  of  it  for 
three  months,  with  liberty  to  either  side  to  apply. 
Judgment  for  (he  plaintiffa  toith  cottt;  injunc- 
tion euipended  for  three  monthi;  liberty  to 
either  side  to  apply. 

Solicitors  for  the  plaintiffs,  Bisehoff,  Bompat, 
Bieokof,  and  Oo. 

Solicitors  for  the  defendants,  Few  and  Oo. 


Jftttricial  OCommittee  of  t&e  ^pribs^Councii. 

Feb.  18, 19,  20,  cmd  Maroli  28. 
(Present :  The  Bight  Hons.  Sir  JaxesW.  Colvile, 
Sir  Barnes  Peacock,  Sir  Montague  Skith,  and 

Sir  RoBBHT  CouiEB.) 

The  Bank  of  New  South  Walbs  v.  Owstok.  (a) 

ON   AFFXAI.  FBOU  THE   BUFBEHE    COURT  OF    NEW 
SOUTH  WALES. 

jdalicious  prosecution— AiUihority  of  bank  manager 
— Evidence — Misdirection  —  Praetiee  —  Appeal- 
able  amount — Interest  on  jttdgmoat. 

An  authority  in  an  aaent  to  arrest  offenders,  and 
to  institute  orimituu  proceedings,  can  only  be  im- 
plied  where  the  duties  which  he  has  to  perform 
cannot  be  efficiently  discharged  for  the  bentiit  of 
his  employer  unless  he  has  power  promptly  to 
apprehend  offenders  on  the  spot, 

W.,  the  acting  manager  of  the  aippeittanis,  com- 
menced criminal  proceedings  against  the  respon- 
dent, a  merchant  at  Sydney,  on  a  charge  of 
stealing  a  bill  of  exchange,  which  proved  to  be 
groundless.  In  an  action  for  maheious  prose- 
cution brought  by  the  respondent  againet  the 
bank. 

Held  {reversing  the  judgment  of  the  eovrl  below), 
that  such  proceedings  not  being  in  the  ordinary 
routine  of  banking  business,  and  Vie  evidence 
not  showing  any  case  of  emergency,  the  judge 
misdirected  the  jury  in  UlKng  them  that  such 
authority  was  to  be  inferred  from  W.'s  position 
(a)  Beported  by  C.  E.  Valczb,  Esq.,  Barrtrter-at-Law. 


alone;    and,  in  the  absence  of  direct  eviienes 
of  such  authority,  the  bank  was  not  liable. 
When  interest  on  the  amount  of  a  verdict  is  given, 
and  inehtded  m>  Hie  judgment,  stich  interest  nuul 
be  taiken  into  account  in  considering  whether  the 
amount  at  issue  reaches  the  limit  allowed  for  oa 
appeal. 
This   was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales  (Hargreave 
ana  Manning,  JJ.,  Martin,  C.J.,  dissenting),  dis- 
charging a  rule  ni*i  to  set  aside  a  verdict  for  the 
respondent  for  500L  and  costs,  and  to  enter  a  non- 
suit, or  for  a  new  trial,  in  an  action  broaght  by 
him  against  the  appellants,  the  New  South  Wales 
Bank,  for  malicious  prosecution  under  droom- 
stances  which  appear  fully  in  the  judgment  of 
their  Lordships. 

Benjamin  Q.C.  and  Arhuthnot  (J.  C.  Matheu 
with  them)  appeared  for  the  appellants. 

J.  D.  Wood  {Melntyre  Q.C.  with  him)  for  the  re- 
spondent, took  the  preliminary  objection  that  by  the 
Order  in  Council  of  13th  Nov.  1850,  the  Supreme 
Court  of  New  South  Wales  had  no  power  to 
fpvat  leave  to  appeal,  except  in  cases  m  whidi 
judgment  had  been  given  in  respect  of  any  sum 
or  matter  at  issue  above  the  amount  or  Tune  of 
500L,  without  obtaining  special  leave  from  the 
Privy  Council,  which  had  not  been  done  in  this 
case. 

On  this  point  their  Loboshik  gave  judgment  as 
follows  : — In  this  case  an  objection  has  been  made 
to  the  leave  granted  by  the  Supreme  Court  of 
New  South  Wales  to  appeal  to  Her  Majesty  on 
the  ground  that  the  sum  involved  is  below  the 
appmlable  amount.  By  the  Order  in  Council  of 
the  13th  Nov.  1850,  which  regulates  appeals  from 
the  Supreme  Court  of  New  South  Wales,  an  > 
appeal  is  given  from  any  final  judgment,  decree, 
oraer,  or  sentence  of  the  Supreme  Court,  subject 
to  certain  regulations  and  limitations,  the  first 
being  that  such  judgment,  decree,  order,  or  sen- 
tence shall  be  given  or  pronounced  for  or  in 
respect  of  any  sum  or  matter  at  issue  above  the 
amount  or  value  of  5002.  sterling.  In  the  present 
case  the  action  was  for  malicious  prosecution,  and 
the  damages  were  laid  at  5000!.  On  the  trial  the 
jury  found  a  verdict  for  the  plaintiff,  with  500L 
damages.  A  rule  nisi  was  applied  for  to  Ret  aside 
that  verdict,  which  was  granted,  but  upon  argu- 
ment discharged  by  the  court.  The  rule  was  dis- 
charged on  the  12th  March  1877,  and  on  the  13th 
the  judgment  was  entered.  The  judgment  so 
signed  was  as  follows :  "  Judgment  after  verdict 
for  the  plaintiff,  damages  5001.;  interest  on  the 
above  amount  from  the  date  of  verdict,  15th  May 
1876,  to  date,  332.  1«.  lid.  ;  taxed  costo, 
3172.  12s.  lOd."  It  is  plain  from  previous  deci- 
sions of  this  tribunal  that  the  costs  may  not  be 
added  to  the  amount  recovered  in  estimating  the 
appealable  sum ;  and  it  is  now  contended  at  the 
bar  that  interest  on  the  sum  awarded  by  the  ver- 
dict ought  not  to  be  added.  Their  LordBhips, 
however,  think  that  interest  under  the  laws 
existing  in  New  South  Wales  is  to  be  considered 
in  estimating  the  amount.  Interest  on  a  verdict 
is  given  by  the  statute  (24  Vict.  No.  8),  the  first 
section  of  which  enacts  that — "Every  plaintiff 
who  shall  hereafter  obtain  a  verdict  in  an  action 
in  the  Supreme  Court,  upon  which  he  shall  here- 
after obtain  judgment,  shall  be  entitled  to  interest 
at  the  rats  of  81.  per  cent,  per  annum  on  the 
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•mount  of  such  Terdiot  from  the  timeof  obtuning 
«nch  Terdict  nntil  the  time  of  entering  ap  jndg- 
ment  thereon,  and  the  amonnt  of  snch  interest 
abaJl  be  indaded  in  the  jndsment."  The  interest 
therefore  is  payable  npon  the  amoant  of  the  ver- 
dict from  the  time  of  obtaining  it  nntil  the  time 
of  entering  np  the  judgment.  It  is  to  be  in- 
dnded  in  the  judgment,  and  forms  part  of  it. 
What,  then,  is  the  snm  "in  issne,"  to  nse  the 
words  of  the  statate,  in  the  present  appeal? 
The  verdict  is  only  a  step  towards  the  jodgment. 
The  snm  cannot  he  recovered  npon  the  verdict, 
but  is  recovered  in  execution  upon  the  judg- 
ment. The  foundation  of  the  judgment  is  the 
verdicl,  and  the  rule  that  was  obtained  to  set 
aside  that  verdict  must  be  nnderstood  as  in- 
volving the  whole  snm  which  the  verdict  would 
carry,  and  whidi  would  be  included  in  the  judg- 
ment. That  sum  is  not  the  original  sum  only, 
bnt,  by  virtue  of  the  statute,  that  snm  and 
interest.  A  similar  question  was  before  this 
tribunal  in  certain  appeals  from  India  (fiooroo- 
fertttd  Khoond  v.  JuggftUehimder  (8  Moo.  Ind.  Ap. 
166.)  The  part  which  is  material  is  at  page  168 : 
"  Where  the  appeal  is  from  the  whole  decree,  and 
the  decree  has  given  an  amonnt,  including  interest 
up  to  the  date  of  the  decree,  which  exceeds  Bs. 
10,000,  it  is  clear  that  the  matter  whioh  is  in 
dispute  in  the  appeal  must  exceed  the  sum  of 
Bs.  10,000 ;  for  the  question  to  be  tried  upon  the 
appeal  must  be  whether  the  decree  is  or  is  not 
right ;  that  is  to  say,  whether  the  decree  bas  or 
hu  not  properly  ordered  payment  of  a  snm  exceed- 
ing Bs.  10,000.  Where,  therefore,  at  the  date  of 
the  judgment  the  sum  which  is  recoverable  under 
the  decree  of  the  Sudder  Court  is  an  amonnt  ex- 
ceeding Bs.  10,000,  there,  in  their  Lordships' 
judgment,  the  case  clearly  falls  within  the  terms 
of  the  Order  in  Council."  In  the  same  judgment 
their  Lordships  state  that  they  "must  not,  of 
course,  be  understood  to  intimate  that  the  Sudder 
Courts  ought  to  give  leave  to  appeal  in  cases  in 
which  the  spedfied  amoant  of  Bs.  10,000  can  only 
he  reached  by  the  addition  of  interest  subsequent 
to  the  decree."  Here  their  Lordships  think  that 
the  sum  involved  in  the  judgment  appealed  from 
does  exceed,  for  the  reasons  they  have  stated,  the 
snm  of  SOOL,  and  the  are  therefore  of  opinion 
that  the  appml  ought  to  proceed. 
The  appeal  was  then  heard  upon  the  merits. 

For  the  appellants  it  was  contended  that  the 
verdict  was  agMnst  the  weight  of  the  evidence, 
there  being  no  evidence  that  the  prosecntion  had 
been  directed  by  the  bank.  It  cannot  be  contended 
that  it  is  within  the  general  authority  of  the 
manager  of  a  hank  to  institute  a  criminal  prose- 
cntion, and  there  was  no  evidence  of  implied 
authority,  or  any  ratification  of  his  act.  The 
learned  judge  misdirected  the  jury.  The  following 
cases  were  cited : 

llaekay  t.  The  Charttnd  Bank  of  New  Bruntuiiclc, 

30  L.  T.  Bep.  N.  S.  180 ;  L.  Bep.  5  P.  C.  894 ; 
Scutern  Countiee  BtMway  Coaipaay  y. .  Broom,  6 

Ex.  814 ;  20  L.  J.  196,  Ex. ; 
Boe  T.   The  Birkenhead,  ^c.  Eaihmay  Company,  7 

Ex.36; 
Qof  V.  (Treat  Northern  RaiXway  Company,  3  L.  T. 

Sep.  N.  S.  850;  3EftK672; 
Poulton   y.   Jjondon  and    Bouth-Weritm,  Raxluiay 
Company,  17  L.  T.  Bep.  N.  8.  11;  L.  Bep.  2. 
Q.  B.534; 
Walker  y.  Bouth-Eaeltrn  Railway  Company,  23  L. 
T.  Bep.  N.  S.  14 :  L.  Bep.  5  C.  P.  640  j 


Bdvoarii  y.  loncton   and   North-Wutem  Sailway 

Company,  22  L.  T.  Bep.  N.   S.  656;  L.  Bep.  5 

C.  P.  445 ; 
AVen  V.  London  and  Bouth-Weitem  Railway  Com' 

I>any,23L.  T.Bep.N.  S.  612;  L.  Bep.  6  Q.  B.  65 : 
2ioor»T.  Metropolitan  Railway  Com/fang,  25  L.  T. 

Bep.  N.  S.  951 ;  L.  Bep.  8  Q.  B.  36  ; 
Qreen  y.  Oen«ral  Omnttnu  Company,  2  L.  T.  Bep. 

N.  S.  95  ;  7  C.  B.  K.  S.  290  ; 
BoUngbroke  y.  Swindon  Local  Board,  30  L.  T.  Bep. 

N.  S.  723  ;  L.  Bep.  9  C.  P.  575; 

For  the  respondents  it  was  argued  that  the 
manager  must  oe  ti^en  to  have  authority  to  insti- 
tute such  proceedings.  The  appellants  were  inoor- 
porated  by  an  Act  of  Parliament,  giving  them  very 
wide  powers,  which  of  neoessity  must  be  exeroisea 
by  some  one  on  their  behalf.  It  was  for  them  to 
show  that  these  powers  were  not  vested  in  the 
general  manager.  It  is  imneoessary  to  go  through 
ail  the  cases  cited  on  the  other  side,  but  the  case 
of  The  Ea$tem  OowUie*  BaUway  Company  v. 
Brown  (uhi  tup.),  which  is  an  authority  against 
the  respondent,  was  distinguished  in  tne  caae  of 
Oaet  V.  Th«  Taff  Vale  BaOioay  Oompany  (2  E.  <fc 
B.  822 :  23  L.  J.  43  Q.  B.)  The  direction  of  the 
learned  judge  at  the  trial  was  right. 

Benjamin,  Q.C.  was  heard  in  reply. 

At  the  condusion  of  the  aiguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  28. — ^Their  Losdshifs  gave  judgment  as 
follows : — ^is  is  an  action  for  a  malicious  prose- 
cntion brought  against  the  Bank  of  New  South 
Wales,  an  incorporated  company.  The  dream- 
stances  leading  to  the  prosecution,  whioh  it  is  now 
admitted  was  groundless,  are  the  following:  In 
March  1876  a  bill  at  thirty  days  sight  for  15002. 
was  drawn  by  Messrs.  Mcnvan,  Connor,  and  Glyde, 
a  firm  trading  at  Adelaide  in  South  Australia, 
npon  the  plaintiff  Mr.  Owston,  a  merchant  trading 
at  Sydney  under  the  firm  of  Owston  and  Co. 
The  bill  was  drawn  against  a  oonsienment  of 
wheat  shipped  on  board  ihi  Sea  OtiU,  and  was 
sent  with  the  shipping  documents  by  the  Adelaide 
branch  of  the  dden£nts  bank  to  the  head  bank 
at  Sydney.  On  Saturday  the  18th  March,  the 
bank  left  the  bill  with  the  pltuntiff  for  acceptance. 
He  wrote  his  name  upon  it,  but  it  was  not  called 
for  until  the  morning  of  Tuesday  the  2lBt.  Mean- 
while, on  the  afternoon  of  Monday  the  20th,  the 
plaintiff  had  received  the  following  telegram  from 
the  drawers :  "  Sea  ChtU  pnt  back  leaky ;"  and  on 
the  same  afternoon  he  telegraphed  in  reply,  "  Do 
you  wish  ns  to  accept  draft,  or  will  you  instruct 
extension  of  sixty  daysP"  On  the  morning  of 
Tuesday  the  2l8t,  about  eleven  o'clock,  a  clerk 
from  the  bank  called  for  the  bill,  and  the  plaintiff 
showed  him  the  telegrams.  He  did  not  give  the 
bill  to  him,  but  sent  a  clerk  to  the  bank  to  explain 
the  matter,  and  it  was  arranged  that  the  bank 
should  wait  until  one  o'clock  for  the  return  of  the 
bill.  About  that  hoar,  and  before  the  plaintiff  had 
received  an  answer  to  his  telegram,  be  returned  the 
bill  to  the  bank,  having  pravionsly  cancelled  his 
acceptance.  In  the  afternoon  of  the  same  day 
the  following  telegram  from  Adelaide  reached  the 
plaintiff : — "  Bank  instructed  extend  draft  to 
sixty  days."  A  telegram  to  the  same  effect  was 
received  by  the  bank.  The  bill,  when  returned  to 
the  bank  by  the  plaintiff,  was  sent  on  the  same 
afternoon  by  Hobos,  one  of  its  clerks,  to  Messrs. 
Allen,  Bowden,  and  Allen,  who  are  notaries,  and 
also   solicitors  of  the  bank,  to  be  presented   by 
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them  for  noting,  and  trhat  took  place  with  respeot 
to  this  preBenfcment  prodaoed  the  misandergtand- 
ings  which  led  to  the  proseontion  complained  of. 
On  the  following  day,  Wednesday  the  2^nd,  a  clerk 
of  Messrs.  Allen  and  Bowden,  a  lad  called  Mair, 
bronght  the  bill  to  the  plaintiff  for  acceptance. 
The  plaintifTs  evidence  is  to  the  effect  that  he 
tmderatood  the  lad  to  be  one  of  the  bank  clerks, 
and  having  in  his  mind  the  telegrams  as  to  the 
alteration  of  the  days  of  sight,  he  inquired  of  him 
how  the  bank  wished  the  aooeptanoe  to  be.  The 
clerk  said  he  knew  nothing  abont  that.  The 
plaintiff  then  told  him  that  he  would  accept  the 
Dili,  and  send  it  round  to  the  bank,  and  it  was 
left  with  him.  Shortly  afterwards  Bishop,  another 
clerk  of  Messrs.  Allen  and  Bowden,  came  for  the 
bill,  and  demanded  to  have  it  returned.  According 
to  tiie  plaintiff's  evidence  he  was  not  aware  that 
Bishop  was  other  than  a  bank  clerk.  He  says  that 
be  again  inquired  how  the  bill  was  to  be  accepted, 
and  told  Bishop  he  would  accept  and  send  the  bill 
to  the  bank.  He  says  Bishop  behaved  in  a  violent 
manner  and  declared  that  he  should  treat  what  ha 
had  said  as  a  refusal  to  return  the  bill.  The 
plaintiff's  account  of  these  conversations  is  con- 
tradicted, but  for  the  purpose  of  this  general 
statement  may  be  assumed  to  be  correct-..  Tlie 
plaintiff  in  fact  soon  after  sent  the  bill  to  the 
Dank,  accepted,  having  first  made  it  payable  at 
sixty  days  sight,  and  it  appears  to  have  reached 
the  bank  about  one  o'clock.  Unfortunately  the 
fact  of  the  return  of  the  bill  was  not  communi- 
cated by  the  bank  to  Messrs.  Allen  and  Bowden, 
as  it  ought  to  have  been,  and  they  remained  under 
tbe  impression  that  the  plaintiff  was  still  keeping 
it  in  his  possession.  Another  interview  took  place 
between  Bishop  and  the  plaintiff ;  they  met  in  the 
street.  The  plaintiff  declined  to  have  anything  to 
Bay  to  Bishop,  and  unfortunately  did  not  tell  him 
what  would  have  prevented  further  trouble — that 
the  bill  had  been  sett  to  the  bank.  Bishop  said, 
on  parting,  that  he  would  go  for  the  police.  A 
conanltation  was  held  in  Messrs.  Allen  and  Bow- 
den's  office,  and  apparently  on  the  assumption  that 
the  plaintiff  was  improperly  withholding  the  bill, 
and  that  they  as  notaries  were  responsible  to  the 
bank  for  its  return,  it  was  resolved  to  take 
criminal  proceedings.  Bishop  and  Moir  then 
went  to  the  police  magistrate  and  applied  for  a 
warrant  to  apprehend  the  plaintiff  on  the  charge 
of  stealing  the  bill.  The  magistrate  refused  to 
grant  a  warrant,  but  issued  a  summons  to  the 
plaintiff  to  appear  on  the  next  day  to  answer  a 
charge  of  felonionslv  stealing  a  bill  of  ezohange 
of  the  value  of  15002.,  the  property  of  the  bank. 
The  information  was  laid  by  Muir.  Aa  soon  as  he 
was  served  with  the  summons,  the  plaintiff  went 
to  the  bank,  and  after  inquiring  for  the  general 
manager,  who  was  engaged,  saw  Mr.  Wilkinson, 
the  aotine  manager,  and  complained  to  him  of  the 
oonrse  which  had  been  taken.  There  is  great  con- 
flict of  testimony  aa  to  what  occurred  at  this 
interview,  but  an  explanation  then  took  place, 
and  there  seems  no  doubt  that  after  tbe  interview 
it  was  resolved  not  to  press  the  charge.  Applica- 
cation  was  made  by  the  solicitors  to  the  magistrate 
to  be  alloired  to  withdraw  it,  which  was  refused, 
and  upon  the  case  being  called  on  the  next 
morning,  the  plaintiff  being  present  in  obedience 
to  the  summons,  no  evidence  was  (^ered  in 
support  of  the  charge,  and  the  case  was  dismissed. 
The  plaintiff  then  bronght   the    present  action 


against  the  bank.  On  the  trial  Manning,  J. 
properly  held  that  the  proseontion  was  without- 
reasonable  cause,  and  it  was  found  by  the  jury  to- 
have  been  commenced  from  improper  motives,  and 
was  therefore  malicious.  No  question  now  arises 
on  this  part  of  the  case.  The  two  questions  whicb 
were  mainly  contested  at  the  trial  and  argued  at 
their  Lordships'  bar  are :  (1)  whether  the  pro- 
ceedings of  Messrs.  Allen  and  Bowden  were 
authorised  by  Wilkinson  on  behalf  of  the  bank; 
and  (2)  if  th^  were,  whether  the  bank  was 
responsible  for  Wilkinson's  acts.  At  the  trial  th» 
jury  specially  found  the  first  qaestion  in  the 
affirmative.  Upon  the  second  question,  the- 
learned  judge  told  the  jury,  according  to  his  own 
statement  of  his  direction,  "that  it  was  to  be 
inferred  fh>m  Mr.  Wilkinson's  position  as  manager 
that  he  had  sufficient  power  under  the  circnm- 
stances  for  directing  a  prosecution,"  and  the 
verdict  passed  in  accordance  with  this  ruling.  A 
rule  win  to  enter  a  nonsuit  or  ior  a  new  trial  was 
granted  on  the  following  grounds :  1.  That  the 
special  finding  of  the  jury  (that  Mr.  Wilkinson 
authorised  the  prosecution)  was  against  evidence, 
and  had  no  evidence  to  support  it.  2.  That  the 
judge  was  in  error  in  directing  the  jury  that  the- 
acts  of  Mr.  Wilkinson,  the  acting  manager,  were,, 
as  regards  the  prosecution,  the  acts  of  the  bank 
for  which  the  Dank  was  responsible.  3.  That 
there  was  no  evidence  that  tbe  prosecution  was  in 
&at  or  in  law  a  prosecution  by  the  bank.  This 
rule,  after  an  argument  before  Martin,  C.J.,. 
Hargreave  and  Manning,  JJ.,  was  discharged. 
The  court  was  unanimous  in  refusing  to  disturb- 
the  finding  of  the  juij  as  to  Wilkinson,  having 
authoriseathe  proceedings ;  bat  on  the  qaestion 
of  the  correctness  of  the  ruling  of  Manning,  J^ 
as  to  the  responsibility  of  the  oank  for  his  acts, 
which  that  learned  judge  and  Hargreave,  J.,  sus- 
tained, the  Chief  Justice  dissented  from  his 
colleagues.  One  point  argued  in  the  court  below 
was  that  the  bank,  being  a  corporation,  coald  not 
in  any  case  be  liable  to  an  action  of  this  kind.  Tbe 
Chief  Justice  (the  other  judges  taking  the 
opposite  view)  held  the  law  to  oe  so,  to  ose  his 
own  words,  "on  the  plain  ground  that  malice- 
being  a  state  of  mind,  cannot  be  attributed  to  a 
corporation  which  has  no  mind,"  and  he  relied  on 
the  judgment  of  Alderson,  B.,  in  Steven*  ▼,  2%« 
Midland  Oovntiea  Railway  Oontpany  and  Lander 
(10  Ex.  352)  which,  as  reported,  no  doubt  snpports- 
diis  view.  The  learned  counsel  for  the  appellant 
acknowledge  that,  after  recent  decisions,  he  could 
not  support  this  broad  proposition,  and  confined 
his  argument  to  the  two  questions  above  indicated.- 
Upon  the  first  of  these  questions  their  Lordships 
cannot  say  that  there  is  not  some  evidence  to- 
support  the  finding  of  tbe  jury ;  and  that  finding 
having  been  sustained  by  the  judgment  of  the 
court  below,  they  intimated  to  the  learned  counsel 
at  the  close  of  the  ararument  for  the  appellants- 
that  they  should  not  feel  justified  in  sending  the 
case  to  a  new  trial  upon  this  point,  if  it  stood 
alone.  The  point  remaining  for  consideration,, 
vie.,  the  liability  of  the  bank  for  the  acts  of  Wil- 
kinson, is  of  more  general  importance.  The  first 
ouestion  which  arises  on  this  point  is  whether  the 
aireotion  of  the  learned  judge  to  the  jury  to  the 
effect  that  it  was  to  be  inferrad  from  Wilkinson's 
position  that  he  had  authority  to  direct  the  prose- 
cution— thus  practically  withdrawing  the  question 
from  the  jury — was  correct,  and  their  Lordsbips- 
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^think  that  opon  the  evideiice  given  at  the  trial  it 
was  not.  No  proof  was  offered  by  the  plaintiff  of 
the  position,  duties,  and  powers  of  the  aotine 
inanager ;  bat  the  defendants  examined  him,  and 
also  the  general  manager,  who  gave  evidence  on 
the  qnestion  of  his  anl^ority.  Before  considering 
the  effect  of  this  evidence,  ic  will  be  convenient  to 
refer  to  the  series  of  authorities  cited  at  the  bar. 
The^  all  related  to  the  liability  of  railway  com- 
pames  for  wrongful  arrests  by  their  servantti.  In 
each  of  the  two  earliest  cases.  The  Eastern 
Countitt  SaUway  Company  v.  Broom  (6  Ex.  314), 
and  Boe  t.  The  Birkenhead,  Sfc,  JSatiteoj/  Company 
(7  Ex.  86),  the  plaintiff,  who  had  been  arrested  at 
a  station  for  refusal  to  pay  the  fare  demanded, 
brought  an  action  for  false  imprisonment.  In 
both  the  question  arose  as  to  the  authority  of  the 
o£5oers  at  the  station  to  make  the  arrest,  and  in 
both  it  was  held  there  was  not  sufiS.cient  evidencSb 
of  saoh  authority  to  go  to  the  jury.  The  decision 
in  the  first  of  these  cases,  upon  the  insufficiency 
of  the  evidence  for  the  consideration  of  the  iai7i 
is  scarcely  consistent  with  later  authorities.  In 
the  last  of  them,  Farke,  B.  thought  there  was  no 
proof  that  the  servant  "  had  ever  received  any 
general  authority  from  the  company  to  arrest  any 
person  who  did  not  pay  his  fare,  nor  was  there 
any  evidence  of  any  coarse  of  dealiug  to  show 
that,  as  a  servant  ox  the  company,  he  was  autho- 
rised to  make  any  arrest  on  their  behalf."  In  the 
later  cases  a  more  particular  inquiry  was  made 
into  the  character  of  the  employment  of  the  ofiScer, 
whose  acts  were  in  question,  and  the  nature  of 
the  dnties  entrusted  to  him.  In  Qof  v.  The  Great 
Northern  Bailway  OomMoity  (3  £1.  &  El.  672; 
3  L.  T.  Bep.  N.  S.  850)  the  plaintiff  had  been 
arrested  for  travelling  on  the  line  without  a  proper 
ticket  by  an  inspector  of  the  company  actmg 
under  the  direction  of  t^e  superintendent  of  the 
station.  By  the  Bailwa}[  Clauses  Act  (10  Yiot. 
c  20),  8.  8,  a  penalty  is  imposed  on  any  person 
travelling  on  a  railway  without  having  paid  his 
fare,  with  intent  to  de&aud,  and  power  is  given 
to  all  ofScers  and  servants  on  behalf  of  the 
company  to  apprehend  such  persons.  There 
was  evidence  that  the  superintendent  was  the 
person  in  supreme  authority  at  the  station,  and 
the  jury  having  found  for  the  plaintiff,  the  court 
refused  to  set  aside  the  verdict,  on  the  ground 
that  there  was  no  evidence  for  their  consideration. 
Blackburn,  J.,  in  delivering  the  judgment  of  the 
court,  observes :  "  The  court  thought  that,  as  from 
the  nature  of  the  case  the  question  whether  a  par- 
ticular passenger  should  be  arrested  or  not  must 
be  made  without  delay,  and  as  the  case  may  not  be 
of  unfrequent  occurrence,  it  was  a  reasonable 
inference  that  in  the  conduct  of  their  business  the 
company  should  have  on  the  spot  officers  with 
authority  to  determine,  without  the  delay  attend- 
ing on  oonvemng  the  directors,  whether  a  person 
accused  of  this  offence  should  be  apprehended." 
And  the  court  held  there  was  evidence  for  the 
jury  that  the  persons  who  apprehended  the  plain- 
tiff had  snch  authority,  observing  that  it  was  diffi- 
cult to  see  whv  the  oompany  paid  the  police  if  the 
inspector  of  their  polioe  was  not  to  act  for  them 
'«  this  extent.  This  case  turns  therefore  on  the 
considerations  that  the  summary  power  of  appre- 
liension  given  for  the  protection  of  the  oompany 
could  only  be  exercised  (practically)  on  the  spot, 
•iid  instantly,  and  that  the  officers  who  acted  were 
the  fittest  and  indeed  the  only  representatives  of 


the  company  on  the  spot  who  could  exercise  it, 

and  upon  these  oonsiderationB  it  was  held  that  the 
jury  might  infer  the  necessa^  authority.    In  the 
later  case   of  Edwards  v.  London  and  North- 
western EaUway  Oompamy  (L.  Bep.  5  C.  F.  445 ; 
22  L.  T.  Bep.  N.  S.  656),  it  was  held  that  there 
was  no  evidence  of  the  o£Bcer  who  had  jaade  the 
arrest  having  such  authority.    There  a  foreman 
porter  who  had  the  superintendence  of  the  station 
yard  in  the  absence  of  the  station-master,  gave 
the  plaintiff  into  custody  on  a  charge  of  steEiling 
timber  which  the  foreman  porter  suspected  to  be 
the  property  of  the  companv.    The  timber  was  in 
a  van  at  the  station.    It  did  not  appear  that  any 
timber  was  in  the  special  charge  d  the  foreman. 
The  plaintiff  was  well  known,  and  in  fact  a  g^te- 
man  in  the  service  of  the  oompany.    It  wad  held 
that  there  was  no  evidence  of  implied  authority 
arising  from   the  foreman's  position  to  give  into 
custody  persons  whom  he  might  suspect  to  have 
stolen  the  company's  goods.    The  apprehension 
in  this  case  was  not  in  pursuance  of  any  special 
duty  entrusted  to  the   servant,  to  enforce  laws 
or  bye-laws.    The  court  recognised  the  distinction 
that  in  the  case  of  such  a  duty,  authority  mieht 
under  certain  circumstances  be    presumed,  but 
held  that  the  general    authority  sought  to   be 
inferred  from  the  position  of  the  foreman  could 
not  be  so  presumed.     Other  decisions  adopt  this 
distinction.      In  Moore  v.   Metropolitan  EaUviay 
Company  (L.  Eep.,  8  Q.  B.  86 ;  25  L.  T.  Bep.  N.S. 
951),  the  facts  of  the  case  were  held  to  bring  it 
within  the  authority  of  Ooff  v.  The  Great  Western 
Bailwa/y  Company.    The  case  of  PovUon  v.  The 
BoiUh-  Western  BtuUnay  Company  (L.  Bep.  2  Q.  B. 
534 ;  17  L.  T.  Bep.  K  S.  11)  was  a  peculiar  one. 
The  station-master  had  arrested  the  plaintiff  for 
non  payment,  not  of  his  own  fare,  but  that  of  his 
'  horse;  the  law  giving  power  to  detain  only  for  the 
former.    Although  it  appeared  that  the  station- 
master  acted  in  the  behet  that  the  law  authorised 
the  arrest,  and  that  he  was  protecting  the  interests 
of  the  company,  it  was  held  that  his  act  was  not 
within  the  scope  of  his  authority,  since  it  could 
not  be  inferred  that  the  oompany  had  authorised 
him    to    do    an    act   which    under    no  ciicnm- 
stances    could    be    lawful,    and  which  they  had 
no    power    to   do    themselves.      A    question  in 
some    respects    similar  arose  in  Alien    v.    The 
London  and  South-Weslem    Bailtoay   Company 
(L.  Bep.  6  Q.  B.  65;  23  L.  T.  Bep.  N.  S.  612). 
It  is  to  be  observed  that  although  in  both  these 
oases  the  defendants  happened  to  be  railway  com- 
panies, the  (juestions    involved  in  them  might 
equally  arise  in  the  case  of  other  masters.    In  the 
last  it  appeared  that  a  clerk  whose  duty  it  was  to 
issue  tickets  and  put  the  money  received  in  a  till, 
which  was  kept  under  his  charge,  having  given 
some    money   in    change   to  the  plaintSf,  who 
objected  to  one  of  the  coins,  a  dispute  arose,  and 
the  plaintiff,  it  was  alleged,  put  his  hand  into  the 
till.    The  clerk  thereupon  seized  the  plaintiff  and 
gave  him  into  custody,  and  the  next  morning 
charged  him  before  a  magistrate  with  feloniously 
attempting  to  rob  the  tuL    Blackburn,  J.,  who 
tried  the  cause,  left  it  to  the  jury  to  say  whether 
the  clerk  acted  for  his  own  ends  and  oat  of  spite 
in  consequence  of  the  dispute,  or  whether  he  acted 
in  furtherance,  as  he  supposed,  of  the  interests  of 
his  employers  to  protect  their  property.     The 
jury  found  that  the  clerk  was  acting  in  defence  of 
the  company's  property,  and  returned  a  verdict 
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for  the  pluntiff.  The  court  set  this  verdict  aside 
and  entered  a  nonsuit.  It  does  not  appear  whe- 
ther the  clerk  when  he  gave  the  plaintiff  into 
cnatody  believed  or  suspected  that  he  had  actually 
taken  any  money,  thoDgh  the  finding  of  the  jury 
affords  an  inference  that  he  acted  under  that 
belief.  The  charge  however  was  for  the  attempt 
only,  and  the  decision  assumed  there  had  bnen  no 
more  than  an  attempt.  Blackburn,  J.  put  two 
oases,  as  supposed  cases  only,  and  his  so  patting 
them  shows  now  little  questions  of  this  kind  have 
been  before  the  courts.  He  said  he  was  disposed 
to  think  that  if  a  servant  in  charge  of  money 
found  another  attempting  to  steal  it,  ond  could 
not  prevent  him  otherwise  than  by  taking  him . 
into  custody,  he  might  have  an  implied  authority 
to  arrest  him,  or  if  ne  had  reason  to  believe  that 
the  money  had  been  actually  stolen,  and  he  could 
get  it  back  by  taking  the  thief  into  custody,  that 
also  might  be  within  the  authority  of  the  person 
in  charge  of  it.  The  learned  judge,  however, 
declined  to  pronounce  a  decided  opinion  on  these 
cases,  and  held  that  there  was  clearly  no  implied 
authority  to  give  the  plaintiff  into  custody  for  an 
attempt  to  steal  which  had  failed.  In  none  of 
the  cases  referred  to  did  the  question  of  the 
authority  of  a  manager  or  agent  entrusted  with 
the  general  conduct  of  his  master's  business  arise. 
They  were  all  cases  of  particular  agencies  where 
the  agents  had  been  appointed  to  a  special  sphere 
of  duty.  The  result  of^  the  decisions  in  all  these 
cases  is  that  the  authority  to  arrest  offenders  was 
only  implied  where  the  duties  which  the  officer 
was  employed  to  discbarge  could  not  be  efficiently 
performed  for  the  benefit  of  his  employer,  unless 
be  had  the  power  to  apprehend  offenders  promptly 
on  the  spot;  though  it  was  suggested  that 
possibly  a  like  authority  might  be  implied  in  the 
supposed  cases  of  a  servant  in  charge  of  his 
master's  property  arresting  a  man  who  he  had 
reason  to  believe  was  attempting  to  steal,  or  had 
actually  stolen  it  In  the  latter  of  these  cases 
it  is  part  of  the  supposition  that  the  property 
might  be  got  back  by  the  arrest,  but  in  such  a 
case  the  time,  place,  and  opportunity  of  consultine 
the  employer  before  acting  would  be  material 
circumstances  to  be  considered  in  determining 
the  question  of  anthority.  The  liability  of  the 
bank  in  this  case  must  rest  either  on  the  ground 
of  some  general  authority  in  the  acting  manager 
to  proseoate  on  behalf  of  the  bank,  or  on  a  par- 
ticular authority  so  to  act  in  cases  of  emergency. 
The  duties  of  a  bank  manager  would  usually  be  to 
conduct  banking  business  on  behalf  of  his  em- 
ployers, and  when  he  is  found  so  acting,  what  is 
done  by  him  in  the  way  of  ordinary  banking  trans- 
actions may  be  presumed,  until  the  contrary  is 
shown,  to  be  within  the  scope  of  his  authority ; 
and  his  employers  would  be  liable  for  his  mis- 
takes, and,  under  some  circumstances,  for  his 
frauds,  in  the  management  of  such  business 
{Mackiy  V.  The  Oommereial  Bank  of  New  Brune- 
wick,  L.  Eep.  5  P.  0.  394;  30  L.  T.  Eep.  N.  S.  180). 
But  the  arrest,  and  Rtill  less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
banking  business,  and  when  the  question  of  a 
manager's  anthority  in  such  a  case  arises,  it  is 
essential  to  inquire  carefhlly  into  his  position  and 
duties.  These  may,  and  in  practice  do,  vary  con- 
siderably. In  the  case  of  a  chief  or  general  man- 
ager, invested  with  general  supervision  and  power 
of  control,  such  an  anthority    in   certain  cases 


affecting  the  property  of  the  bank  might  be  pre- 
sumed from  nis  position  to  belong  to  him,  at 
least  in  the  absence  of  the  directors.  The  same 
presumption  might  arise  in  the  instance  of  a 
manager  conducting  the  business  of  a  branch  bank 
at  a  distance  from  the  head  offloe  and  the  board  of 
directors.  But  whatever  may  be  the  case  ia 
instances  of  this  kind,  their  Lordships  think  that 
such  a  presumption  cannot  properly  be  made  frooi 
the  evidence  given  at  the  trial  as  to  the  position 
held  by  Mr.  Wilkinson.  It  appears  that  the 
board  of  directors  held  their  meetugs  at  the  bank 
office,  and  the  general  manager,  Mr.  Smith,  also 
sat  there ;  and  the  clear  inference  <rom  the  evi- 
dence (if  believed)  is  that  the  acting  manager  was 
subordinate  to  the  general  manager,  and  that  the 
latter  was,  as  he  presumably  would  be,  subject  to 
the  superior  anthority  of  the  directors.  Sup- 
posing this  to  be  so  (and  if  the  &ct8  were  dis- 
puted, the  opinion  of  the  jury  should  have  been 
taken  upon  them),  their  Lordships  think  it  cannot 
be  presumed,  from  his  position  alone,  that  the 
acting  manager  had  general  authority  to  prosecute 
on  behalf  of  the  bank,  and  therefore  that  evidence 
was  required  to  show  that  such  a  power  was 
within  the  scope  of  the  duties  and  class  of  acts  he 
was  autboriseo  to  perform.  The  plaintiff  offered 
no  evidence  whatever  on  this  point ;  and  the  testi- 
mony of  the  two  managers  directly  negatives  the 
possession  of  such  a  power  by  the  acting  manager. 
Their  statements  at  the  most  raise  the  ques- 
tion whether  Wilkinson  had  authority  so  to 
act  in  cases  of  emergency,  where  immediate 
action  is  required,  and  the  opportunity  of 
arresting  the  offender  might  be  lost  if  reference 
was  made  to  the  general  manager  or  the  directors. 
Granting  that  these  statements  afford  some  proof 
of  such  an  authority,  the  further  question  would 
arise  whether  there  is  evidence  that  an  emergent^ 
in  fact  occurred.  An  anthoritv  to  be  exercised 
only  in  oases  of  emergency,  and  derived  from  the 
exigency  of  the  occasion,  is  evidently  a  limited 
one,  and  before  it  can  arise  a  state  of  facts  must 
exist  which  shows  that  such  exigency  is  present, 
or  from  which  it  might  reasonably  be  supposed  to 
be  present.  If  a  general  authority'  is  proved,  it  is 
enough  to  show,  commonly,  that  the  agent  was 
acting  in  what  he  did  on  Mhalf  of  his  principaL 
But  in  the  case  of  such  a  limited  authority  as  that 
referred  to,  the  question  whether  the  emergency 
existed,  or  might  reasonably  have  been  supposed 
to  exist,  arises  for  decision ;  and  that  question 
raises  issues  beyond  the  mere  fact  that  the  agent 
acted  on  behalf  of  and  in  the  supposed  interest 
of  the  principal ;  were  it  otherwise,  the  special 
authority  would  be  equivalent  to  a  general  one. 
What  then  was  the  situation  when  these  un- 
warrantable proceedings  took  plsu^s?  It  cannot 
possibly  be  considered  that  it  raised  a  case  of 
emergency  requiring  immediate  action  by 
criminal  proceedings  against  a  person  in  the 
plaintiffs'  position,  or  afforded  reasonable  ground 
for  supposing  that  such  a  case  had  arisen.  There 
was  no  necessity  for  immediate  action,  nor  was 
immediate  action  in  fact  taken.  The  plaintiff  was 
not  at  once  given  into  custody,  but  an  information 
was  laid  before  a  magistrate,  and  when  he  very 
properly  refused  a  warrant  to  apprehend  him,  the 
summons  complained  of  was  taken  out  whea 
there  could  evidently  be  no  urgency  either  to 
obtain  or  servo  it.  It  was  obviously  an  attempt 
of  the  notaries  and  soliciEors  to  recover  the  bdl 
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hy  means  which  vere  thought  by  them  to  be  more 
«frectnal  for  the  parpoae  than  civil  prooetidin^a 
would  be.  Their  Lordsfaips  therefore  think,  upon 
&ct8  which  appear  npon  the  evidence  to  be 
beyond  dispute,  that  there  was  no  necesiuty  or 
apparent  necessity  for  immediate  action  from 
which  authority  in  the  acting  manager  to  instruct 
the  solicitors  (ii  he  be  really  did  instruct  them)  to 
take  these  proceedings  on  behalf  of  the  bank 
coald  bo  inferred.  It  is  to  be  observed  also 
that  the  bill  in  question  was  not  under 
Wilkinson's  special  'charge.  He  says  "  the 
matter  was  not  in  his  department.  It  was  a 
branch  business ;  the  general  manager  takes 
that."  There  being  then  no  evidence  of  any 
emergency,  the  case  in  their  Lordships'  view  is 
brought  to  the  issue  that  the  bank  would  not  be 
liable  for  the  acts  of  Wilkinson  unless  it  could  be 
established  that  he  had  some  general  authority  to 
institute  criminal  proceedings.  They  have  already 
Mud  that  they  think  Ruch  an  authority  cannot  be 
inferred  from  his  position  alone  as  it  appears  npon 
the  evidence,  and  that  the  direction  of  the  learned 
judge  was  wrong.  The  verdict  therefore  cannot 
stand.  In  case  the  action  should  be  again  tried, 
ihe  jory  should  be  told,  if  the  evidence  on  tho 
point  should  be  to  the  same  effect  as  on  the  first 
trial,  that  the  facts  do  not  present  a  case  of  emer- 
tpsaaj,  or  apparent  emergency,  from  which  autho- 
rity could  be  derived,  and  consequently  that  the 
bank  would  not  be  liable  for  the  act  in  question 
unless  it  is  proved,  or  can  be  inferred  from  the 
evidence,  that  general  authority  to  prosecute 
offenders  for  stealing  the  bank's  propertjr  con- 
nected with  its  business  at  Syoney,  without 
consulting  the  general  manager  or  the  board  of 
directors,  was  within  the  scope  of  Wilkinson's 
employment  aod  duties,  and  the  powers  entrusted 
to  him  in  relation  thereto.  The  question  whether 
Wilkinson  in  fact  authorised  the  solioitors  to 
prosecute  the  plaintiff  will  of  course  be  open  on 
the  second  trial.  In  the  result  their  Lordships 
will  humbly  advise  Her  Majesty  to  reverse  the 
jndgment  of  the  Supreme  Court  discharging  the 
mlw,  and  to  direct  that  the  rule  be  made  absolute 
for  a  new  trial.  The  respondent .  must  pay  the 
coats  of  thisappeaL 

Solidtoni  for  the  appellants,  Wdliont,  Bubb,  and 
WaJion. 

Solicitor  for  the  respondent,  W.  S.  Oatty 
Jonet. 
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(Before  Jakis,  Bbxtt,  and  Cotton,  L. JJ.) 

Balfe  «.  Cakrick.  (a) 

TFiZI — Contlrwiion — Lif6  t$tate  ly  implicaliion — 
Qift  to  htir-at-lau)  and  a  tbranger  after  wife'* 
deathr-"  LetemdatUt  "—Parents  tkare. 

A  tetlator,  who  died  in  1837,  gaoe,  deoistd,  and 

(a)  Baportad  if  H.  Put,  Esq.,  Buiistar^t-Law. 


hequeathed  the  whole  of  his  oroperty  to  trustees 
in  trust  for  the  payment  of  his  debts,  with  fall 
power  to  sell  aU  or  any  part  of  his  estates,  and 
directed  them  out  of  the  moneys  produced,' or  out 
of  the  rents,  to  pay  the  testamentary  and  funeral 
expenses  and  debts,  and  he  then  gave  certain 
legacies  {amongst  them  a  legacy  of  15002.  to  his 
wife),  and  directed  that  after  the  death  of  his 
wife,  and  after  the  payment  of  all  debts  and 
legacies,  the  whole  residue  of  his  property  should 
be  dioided  into  twdve  portions,  whereof  three 
should  be  given  to  the  children  of  his  late  aunt, 
Mrs.  W.,  equally  among  them,  the  descendants 
(if  any)  of  those  who  might  have  died  being 
entitUd  to  the  benefit  which  their  deceased  parent 
would  have  received  had  he  or  she  been  then 
alive,  and  tlie  remaining  nine  portions  were  to  be 
given  in  the  same  manner  to  the  children  and 
descendants  of  outers  of  the  testator's  aunts  in 
the  wUl  mentioned.  And  should  there  be  no 
rJiUdren  or  lav^ful  descendants  of  any  of  his 
aunts  remaining  at  the  time  these  beouests  should 
become  payable,  then  the  portions  of  his  residuary 
estate  thereby  devised  and  desHned  for  such  of 
them  should  be  placed  in  the  general  residuary 
fund.  The  testcUor  directed  that  the  division  of 
his  residuary  estate  amongst  his  relatives  should 
not  be  made  till  two  years  after  his  wife's  death, 
and  he  dire^ed  funds  to  be  set  apart  to  provide 
for  an  annuity  of  7001.  payable  to  his  wife  under 
their  marriage  settlement  Home  of  the  children 
of  the  testator's  annts  were  his  co-heirs  at  law, 
and  some  of  them  were  his  next  of  lein,  while  some 
of  the  children  were  rtot  his  co-heirs,  and  some  rwt 
his  next  of  hin  .• 
Eeld  {affirming  the  decision  of  Watt,  Y.C.),  that  the 
testator's  widow  did  not  take  an  estate  for  l^e  by 
implicaiion  in  the  residuary  estate. 
Held  also  {reversing  the  decision  of  HaU,  T.O,), 
that  tlie  gift  of  the  residue  was  rut  confined  to 
tlie  children  and  grandchildren  of  the  aunts,  but 
that  aU  the  descendants  of  the  children  of  the 
aunts  living  at  tlie  time  specified  were  entitled  to 
take  per  stirpes  and  not  per  capita. 
Sibley  t7.  Feny  (7  Ves.  522)  commented  upon  and 

distinguished. 
Boss  V.  Boss  (20  Beao.  645)  approved. 
This  was  an  appeal  from  a  decision  of  Hall,  Y.G. 
The  facts  of  the  case  were  as  follows : 
Bj  his  will  dated  the  10th  March  1837  Andrew 
Carridc,  M.D.,  ^ve  to  his  executors  thereinafter 
named,  their  heirs,  executors,  administrators,  and 
assitms,  the  whole  of  his  property,  real  and  per- 
sonal, within  the  realm  of  England,  in  trust  for 
the  payment  of  his  just  debts,  with  full  power  to 
sell  absolutely  and  convert  into  money  all  or  any 
part,  or  as  much  as  they  should  at  any  time  think 
fit  and  necessary,  of  nis  estates,  real  and  per- 
sonal (but  subject  as  to  his  personal  property  to 
certain  specific  directions),  or  to  demise  <n:  let  all 
or  any  of  his  hereditaments ;  and  after  providing 
for  the  appointment  of  new  trustees  to  act  in  the 
execution  of  the  trusts  of  his  will,  the  testator 
directed  that  they  should  stand  poBseesed  of  the 
moneys  produced,  upon  tmst  ont  of  those  to  arise 
from  his  reel  estate  only,  or  out  of  the  rents  and 
profits  (and  not  ont  of  the  produce  of  his  per- 
sonalty), to  pay  all  costs,  charges,  and  expenses 
which  they  snoold  be  put  to  in  or  about  the  per- 
formance of  the  trusts,  all  his  mortgage  and  other 
debts,  and  his  funeral  charges,  and  all  the  legacies 
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and  beqnesta  therein  contained.  And  after  giving 
certain  pecuniary  legacies,  he  gave  to  his  wife, 
Caroline  Garrick,  the  sum  of  15002.,  and  also  aU 
his  honsehold  famitare,  wines  and  other  liqn  ors, 
carriage  and  horses,  pictures,  plate  and  books, 
except  such  parts  thereof  as  were  otherwise  be- 
queathed and  disposed  of.  He  then  gave  yarioas 
other  pecuniary  legacies,  including  certain  lega- 
cies to  charitable  institutions,  which  he  directed 
to  be  paid  out  of  his  personal  estate,  and  after 
naaking  provision  for  tho  payment,  under  certain 
oiroamstaQces,  of  other  legacies  out  of  the  pro- 
dace  of  his  real  estate,  he  directed  that  in  the 
event  of  his  death  without  lawful  issue  (which 
event  happened),  and  after  the  death  of  his  said 
wife,  and  after  the  payment  of  debts,  legacies,  and 
bequests,  the  whole  rest  and  residue  of  all  his  re- 
maining property,  real  and  personal,  within  the 
realm  of  England,  should,  by  his  executors,  trustees, 
or  administrators,  be  divided  into  twelve  eqnal 
parts  or  portions,  whereof  three  such  portions 
should  be  given  to  the  children  of  his  late 
aunt,  Mrs.  Wingate,  equally  among  them,  the 
descendants  (if  any)  of  those  who  might  have 
died  being  entitled  to  the  benefits  which  their 
deceased  parent  would  have  received  bad  he 
or  she  been  then  alive ;  two  such  portions 
shonld  in  like  manner  be  given  to  the  children 
and  descendants  of  his  late  aunt,  Mrs.  Banner- 
man  ;  two  such  portions  shonld  in  like  manner  be 
given  to  the  children  and  descendants  of  his  late 
aunt,  Mrs.  Monteath ;  one  such  portion  to  the 
children  and  descendants  of  his  late  aunt,  Mrs. 
Cunningham ;  one  such  portion  to  the  children  and 
descendants  of  his  late  aunt,  Mrs.  Matthie;  one 
such  portion  to  the  children  and  descendants  of 
his  late  aunt,  Mrs.  Elder ;  one  such  portion  to  the 
children  and  descendants  of  his  late  aunt,  Mrs. 
Finlayson;  and  that  the  remaining  twelfth  part  or 
portion  should  be  given  to  the  children  or  descen- 
dants of  his  late  maternal  aunt,  Mrs.  Pearson; 
and  should  there  be  no  children  or  lawful  descen- 
dants of  any  of  his  aunts  above  named  remaining 
at  the  time  these  bequests  shonld  become  payable, 
then  and  in  that  case  the  portion  or  portions  of 
his  said  residuary  estate  thereby  devised  and 
destined  for  such  of  them,  should  be  placed  in  the 
general  residuary  fond.  The  testator  then  pro- 
ceeded thus : 

And  seeing  that  a  lai^e  portion  of  my  real  estate 
must  be  sold  umnediately  after  my  decease  for  the  pay- 
ment of  my  juat  debts  and  the  expenses  neoesaary  m 
provinff  tma  my  will,  and  in  carrying  the  proTisiona 
thereof  into  effect,  and  that  great  loss  of  properbr  will 
imavoidaUy  accme  from  the  hasty  converaion  of  land 
into  mon^  in  these  times  of  great  and  nndne  depression, 
thiongh  that  most  nnjiist,  impolitia,  and  awindling 
meaanre  of  restoring,  aa  it  is  oallad,  the  onrrent  medinm ; 
or  rather,  as  it  ahonld  be  called,  a  measure  to  oompel 
debtors  to  pay  their  creditors  double  the  amount  that 
was  doe :  in  order,  therefore,  to  mitigate  in  some  d^^ee 
thia  dreadful  mischief  by  giving  longer  time  for  making 
the  neoeasary  arrangements,  1  hereby  declare  that  it 
shall  not  be  incumbent  on  my  executors,  trustees  or 
administratora,  to  pay  any  of  the  legacies  mentioned  in 
this  my  wiQ  sooner  than  two  yeara  after  my  decease, 
neither  shall  the  division  of  my  residu^iry  property 
amongat  my  relativea  as  above  stated  be  made  nntu  two 
years  after  the  death  of  my  beloved  wife  Choline,  nor 
until  all  the  flther  legacies  and  bequests  in  this  my  will, 
or  which  I  may  hereafter  make  by  any  codicil  thereto, 
shall  have  been  duly  paid  and  diaoharged  or  provided 
for. 

And  the  testator  directed  that  the  anrolos  of 
the  moneys  arising  from  the  sale  of  bis  real  estate. 


after  payment  of  his  jast  debts,  should  be  placed 
in  the  funds,  or  on  mortgage  of  adequate  vahe  to 
provide  for  his  wife's  annnity  of  700Z.  payable  to 
her  under  their  marriage  settlement. 

The  testator  died  in  June  1837,  seised  and 
possessed  of  considerable  real  and  personal  estate. 

The  testator's  aunts  named  in  the  will  all  left 
children,  but  such  children  had  all  long  since 
died,  and  many  of  such  children  had  left  descen- 
dants. 

A  suit  was  instituted  in  1870  by  James  Eagh 
Balph,  who  was  a  great-grandson  (n  the  testator's 
aunt,  Mrs.  Monteath,  for  the  purpose  of  ascer- 
taining the  residuary  estate  of  the  testator,  and 
securing  the  same  for  the  persons  entitled  thereto, 
and  for  ascertaining  and  declaring  the  rights  of 
stcb  persons,  and  having,  as  far  as  might  be,  the 
estate  administered,  and  the  trusts  of  the  will 
executed  under  the  direction  of  the  court. 

The  testator's  widow,  Caroline  Carrick,  died  in 
1872. 

The  pluntiff  in  the  suit  having  died  in  1874,  the 
suit  was  revived  by  his  widow,  Frances  Ann. 
Balph. 

The  chief  clerk's  certificate  showed  that  the  co- 
heirs of  the  testator  were  certain  children  of  the  - 
aunts  named  in  the  will,  and  that  the  next  of  kin 
were  certain  children  of  the  aonia.  Some  of  the 
children  of  the  testator's  aunts  were  not  co-heira,. 
and  some  were  not  next  of  kin. 

On  the  hearing  of  the  cause,  on  further  consi- 
deration, the  Yice-Chancellor  held  (as  reported  in 
37  L.  T.  Bep.  N.  S.  112 ;  L.  Bep.  6  Ch.  Div.  984) 
that  the  gift  to  the  children  of  the  testator's 
annts  and  their  "  descendants  "  included  children 
and  grandchildren  only,  and  not  remoter  descen- 
dants ;  and  also  that  the  testator's  widow  did 
not  take  an  estate  for  life  by  implication  in  the 
residue. 

From  the  latter  part  of  the  decision  the  legal 
personal  representatives  of  the  testator's  widow 
appealed ;  and  the  plaintiff,  who  claimed,  as  widow 
of  one  of  the  great-grandchildren  of  one  of  the 
testator's  aunts,  gave  notice  that  she  shonld  con- 
tend that  the  former  part  of  the  decision  was 
wrong. 

W.  Pearton,  Q.C.  and  Byrne  for  the  appellants. 
— Every  gift  in  the  will  is  subject  to  the  wife's 
life  interest.  The  testator  declares  that  the  divi- 
sion of  the  residue  shall  not  be  made  until  two  years 
after  her  decease.  The  wife,  we  say,  was  entitled 
to  a  life  estate  in  the  whole  residue  by  implication.. 
The  question  is  one  parely  of  intention ;  bat  a 
general  rule  of  construction  has  been  established 
which  applies  both  to  real  and  to  personal  estate, 
viz :  that  where  there  is  a  de  vi  se  of  r^ty  to  the  heir- 
at-law  or  a  bequest  of  personalty  to  the  next  of  kin, 
to  take  effect  after  the  death  of  a  person  named  in 
the  win,  that  person  takes  a  life  estate  by  implioa* 
tion.  The  rale,  however,  goes  further  than  that, 
and  it  is  now  settled  that  an  estate  for  life  is  given 
by  implication  when  some  one  of  the  persons  who- 
are  to  take  after  the  decease  of  the  person 
named  in  the  will  is  heir-at-law  or  next  of  kin 
of  the  testator.  In  HuUon  v.  Simpson  (2  Vem. 
723)  it  was  held  that  where  a  testator,  having  a 
wife  and  four  daughters,  devised  lands  to  one  of 
his  daughters  after  the  death  of  his  wife,  it  was  a 
devise  to  the  wife  for  life  by  implication,  though 
the  daughter  was  only  one  of  the  co-heirs.  It  ia 
true  that  in  Ben  v.  Inhahitanta  of  Bingstead  {9  • 
B.  &  C.  218, 228)  Bayley,  J.  saya  that  the  report  ■  * 
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•ot  Sutton  T.  Simpton  in  Yemon  is  in  that  respect 
at  Tarianoe  with  that  in  Gh.  Free.  439,  452,  and 
-also  with  the  acooant  in  the  register  book,  which 
iBayley,  J.  had  examined.  The  same  rale  prevails 
•wiui  resard  to  personal  estate  beqaeathed  to  the 
sext  cfldn  after  the  death  of  a  person  named  in 
<tbe  will: 

BUekwttt  T.  Butt,  1  Keen  178 ; 

Bird  r.  Biaudm,  2  Swanst.  342  ; 

Ceek$hoU  t.  CoekthoU,  2  Coll.  432; 

Hitmehrty*  v.  Hvmphrtyt,  15  L.  T.  B^.  N.  S.  557  ; 
L.  Sep.  4  £i|.  475 ; 

Bo* T.  Smmmtnttt,  SBntr.  2608 ; 

BoigaU  y.  Jtnmingt,  24  Bear.  623 ; 

AtpimaU  t.  Petvin,  1  S.  ft  St.  544 ; 

B*  Betty  Smifh'i  TrutU,  L.  Bep.  1  Eq.  79 : 

Coei  T.  OoellE,  28  L.  T.  Bep.  N.  S.  687 ; 

Btrntu  T.  Hal*,  6  L.  T.  Bep.  N.  S.  453 ;  2  Dr.  & 
Sm.22. 

Brutow,  Q.O.,  Diekinion.  Q.C.,  Eddit,  Q.C., 
"O.  /.  Fonter  Oooke,  H.  A.  Giffard.  E.  Ford,  and 
•/.  Qerard  Laing,  who  appeared  for  the  varions 
•TMpondenta,  ware  not  oalleid  npon. 

Jiias,  L.J. — ^l  am  of  opinion  that  it  is  im- 
poesible  for  ns  to  differ  f^om  the  Vice- Chancellor's 
'Conclusion  as  to  the  meaning  of  the  will.  Possibly 
we  may  say,  as  was  said  by  Sir  Peter  Harding  in 
Upion  T.  Lord  Ferrers  (5  Ves.  806)  that  a  private 
person  woald  say  in  this  case  that  the  testator 
mnst  have  intended  that  his  wife  should  take  for 
ber  life,  bat  courts  of  law  have  always  said  that 
they  cannot  in  such  a  case  draw  that  inference 
where  there  is  a  devise  of  this  kind.  As  it  would 
lie  useless  to  give  the  estate  to  the  heir-at-law 
after  the  death  of  the  wife  which  he  was  to  take 
immediately,  the  rule  of  construction  is  that  the 
inference  must  be  drawn  that  the  wife  after  whoso 
'death  the  heir-at-law  was  to  get  it  would  take  a 
life  interest.  The  same  prindple  has  been  applied 
-to  the  case  of  next  of  kin.~  Where  it  is  not  a  gift 
-aimpliciter  to  the  person  who  was  heir-at-law  or 
next  of  kin  at  the  date  of  the  will,  all  the  cases 
«xoept  the  case  before  Stuart,  Y.C.  {numphreye  y. 
Humphrey*.  1&  L,  T.  Eep.  N.  S.  557;  L.  Eep. 
4  Eq.  475),  which  is  inconBistent  with  the  current 
of  authority,  show  that  the  appellants'  contention 
cannot  be  supported.  The  utimate  gift  hero  is  to 
a  class  of  persons  to  he  ascertained  at  the  death 
-of  the  person  who  is  named,  and  the  question  is 
whether  that  person  is  tenant  for  life  or  not.  It 
is  impossible  to  apply  the  rule  of  construction,  to 
which  I  have  referred,  to  the  present  case.  'JThe 
ultimate  gift  here  is  not  a  gift  to  a  person  who 
is  heir-at-law  or  next  of  kin.  It  must  be  dealt 
with  as  a  gift  to  persons  who  are  not  in  the 
position  of  heir-at-law  or  next  of  kin.  It  is  a  gift 
to  a  class  of  persons  to  be  ascertuned  at  a  par- 
ticular time,  and  in  that  case  there  is  no  impli- 
'Cation  that  there  is  a  gift  for  life  to  A.  B.  To 
bold  that  there  was  would  be  merely  deciding  that 
A.  B.  is  to  have  something  because  the  gift  of  it  is 
postponed  till  after  A.  B.'s  death,  that  being  in 
-contravention  of  the  rule  laid  down.  If  you  cannot 
bring  the  case  within  that  rule,  what  can  you 
bring  it  within  F  There  is  nothing  in  this  case 
except  that  the  gift  is  not  to  take  place  as  a  ^ift 
till  after  the  death  of  A  B.  There  is  a  direction 
in  the  will  that  the  estate  shall  not  be  sold  for 
two  years.  That  does  not  seem  to  make  any 
difference.  The  gift  is  thus  reduced  to  the  common 
case  of  a  gift  to  a  class  of  persons  after  the  death 
of  another  person,  those  persons  not  being  beirs- 
at-law  or  next  of  kin,  or  not  necessarily  so,  of  the 


testator.  It  seems  to  me  that  this  is  clearly  a 
gift  to  a  stranger  after  the  death  of  another  person, 
and  we  are  not  at  liberty  to  .draw  the  inference 
that  there  is  an  implied  gift  for  the  life  of  that 
person  until  after  whose  death  the  gift  in  re- 
mainder is  postponed.  I  am  not  inclmed  to  go 
tibrough  the  cases  which  the  Yice-Ohancellor  has 
g^e  through,  and  I  need  only  say  that  I  agree 
with  him.  I  think  the  cases  are  stronger  than  he 
put  them,  but  it  is  not  necessary  to  go  further 
than  to  say  that  the  appellant  has  failed  to  brinff 
himself  within  the  rule  which  alone  would  entitle 
us  to  give  the  estate  for  life  by  implication. 

Brett,  L.J. — It  sometimes  amazes  me  to  think 
one  is  asked  to  say  what  was  the  intention  of  a 
foolish,  thoughtless,  and  inaconrate  testator.  I 
have  always  been  convinced  that  that  is  not  the  rule, 
and  that  all  the  court  can  do  is  to  construe  accord- 
ing to  settled  mles  the  terms  of  a  will  just  as  it 
construes  the  terms  of  any  other  written  doca- 
ment.  This  will,  if  we  are  to  imagine  what  was 
the  intention  of  the  testator,  and  t&t  he  had  any 
real  intention,  is  obviously  the  will  of  a  foolish, 
thoughtless,  and  inaccurate  man.  If  he  really 
intended  his  wife  to  have  an  estate  for  her  life, 
as  the  Yice-Chancellor  points  out,  what  on  earth 
was  more  easy  than  for  him  to  say  it  P  If  yoa 
suppose  he  had  any  real  intention  in  his  mind  at 
the  time,  he  mnst  have  deliberately  refrained  from 
expressing  it,  and  expressed  himself  in  the  war  in 
which  he  has.  Now,  the  real  question  is,  wnat, 
according  to  recognised  rnlee^  is  the  construction 
of  this  will  P  The  first  argument  was  that  there 
was  a  general  rule  applicable  to  it,  and  that  thafe 
senenil  rule  is  that,  in  order  to  give  an  estate  fbr 
Rfe  by  implication,  it  suflSces  that  some  one  of  the 
persons  to  whom  the  property  was  given  after  the 
decease  of  the  person  named  in  the  will  should  be 
the  heir-at-law  or  next  of  kin.  If  that  mlo  were 
really  established  as  a  rule  of  construction,  then  it 
wonld  be  applicable  to  this  will,  and  we  ou^ht  to 
decide  the  construction  of  this  will  aocordmg  to 
the  contention  of  the  appellants  ;  but  to  my 
mind  not  only  is  it  not  made  out  that  that  is  a  rule 
that  is  to  be  applied,  but  the  contrary  is  madeont, 
and  that  the  authorities  are  against  the  proposi- 
tion and  are  in  favour  of  the  converse  oc  it.  It 
seems  to  me  that  the  case  of  Atpinall  v.  Petvi» 
(1  S.  &  S.  544)— not  the  facts  of  the  case  bat  the 
exposition  of  the  law  laid  down  by  the  Master  of 
the  Bolls — is  directly  contrary  to  that  proposition. 
And  so  also  in  Stevens  v.  Hale  (2  Dr.  &  Sm.  22) 
the  proposition  is  laid  down  by  Kindersley,  Y.C, 
directly  to  the  contrarv.  It  is  true,  as  it  seems  to 
me,  that  the  rule  laid  down  by  Stuart,  Y.O.  in 
Humphreys  y.  Humphreys  (15  L.  T.  Rep.  N.  S. 
557 ;  L.  Bep.  4  Eq.  476),  would  support  the  pro- 
position if  it  were  not  that,  to  my  mind,  the 
authorities  had  decided  the  contrary,  I  should 
be  happy  to  hold  with  him  what  he  waa  inclined 
to  hold  in  that  case ;  bat  I  think  the  authorities 
are  predominant  and  are  conclusive  against  that 
one  dictum  of  his  with  regard  to  the  rule  he  would 
have  preferred  to  have  established.  It  might  have 
been  said  that  the  case  of  Hulton  v.  Simpson 
(2  Yem.  722)  was  an  authority  in  fiavoar  of  that 
proposition ;  but  when  that  case  was  examined  by 
Bayley,  J.  in  the  case  of  Bex  v.  The  Inhabitants  of 
Bingstead  (9  B.  &  C.  228)  it  seems  to  me  that  was 
not  an  authority  in  favour  of  the  proposition. 
Now,  the  only  question  is  whether  there  are  any 
facts  on  this  Will  which  would  enable  as  to  construe 
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it  oatside  the  general  mie  which  is  otherwise 
applicable  to  it.  I  have  not  heard  any  circnm- 
fitanoea  on  this  -will'  that  enable  us  so  to  do,  and, 
therefore,  I  am  of  opinion  that  the  decision  of 
Hall,  y.C.,  was  strictly  correct  according  to  the 
technical  and  settled  mode  of  constrning  sach  a 
wilL 

Cotton,  L.J. — T  am  of  opinion  that  upon  the 
point  now  argaed  the  Yioe-Chancellor  was  right, 
and  in  consequence  of  the  coarse  the  argnment 
has  taken,  I  think  it  right  to  say  something  as 
to  the  general  rales  that  should  govern  us  in 
deciding  on  the  constmction  of  wills,  and  as 
regards  the  role  applicable  to  gifts  which  it  is 
attempted  to  raise  by  implication.  Now  as  regards 
our  dntjr  when  wills  come  before  us  for  constmc- 
tion, it  is  obvious  to  say  onr  duty  is  to  consider 
the  will.  I  say  that  for  the  purpose  of  calling 
attention  to  the  argument  that  in  the  absence  of 
any  mIe  of  law  laid  down  or  established  by  cases, 
we  are  at  liberty  to  deal  with  wills  in  oonstming 
them  as  ordinary  intellisent  persons  would  do. 
!Now  there  is  a  fallacy  there.  Of  coarse  we  are 
bound  to.  have  regard  to  any  rales  which  have 
been  established  by  the  courts  for  the  purpose  of 
enabling  us  to  say  what  the  words  used  oy  the 
testator  do  mean;  and  subject  to  that  we  are  bound 
to  constme  the  will  as  trained  legal  minds,  and 
that  differs  from  the  mind  of  an  ordinary  person 
in  this  way,  that  even  persons  of  ordinary  intelli- 
gence not  so  trained  are  accustomed  to  jump  at 
the  oonclosion  as  to  what  a  person  means  by  the 
words  he  uses  by  fancying  he  must  have  done  what 
they  under  similar  circumstances  think  they  would 
have  done.  That  is  conjecture  only,  and  conjec- 
ture on  an  imperfect  knowledge  of  the  ciroum- 
stances  of  the  case ;  because  although,  if  the  &ct8 
before  them  and  in  evidence  were  bII  the  facts, 
they  may  think  that  they  would  have  taken  a 
paitionlar  course,  yet  it  does  not  follow  that  all 
the  &ct8  known  to  the  testator  are  in  their  minds 
or  in  evidence  before  them,  or  that  the  testator's 
mind  was  in  any  way  constituted  as  r^^ards  the 
attention  he  paid  to  the  rights  and  claims  of  the 
different  parties  dependent  npon  him  as  their 
minds  are  constituted,  or  that  he  would  have 
aote4  in  the  same  way  as  the^.  Therefore  as 
lawyers  we  must  constme  the  will,  as  Brett,  L.J. 
has  said,  as  ^  we  should  oonstrue  any  other 
document,  subject  to  this,  that  in  wills  it  ia  not 
necessary  that  technical  words  should  be  used  for 
the  purpose  of  giving  effect  to  the  intention  of 
the  testator,  if  we  can  find  the  declared  intention 
which  would  be  necessanr  in  other  instruments 
and  other  documents.  Now  let  us  see  before  we 
come  to  this  will  whether  or  no  there  is  any 
general  rule  that  will  help  us  in  interpreting  it. 
As  regards  the  attempt  to  raise  gifts  for  life  by 
implication  arising  by  a  gift  to  some  person  after 
the  death  of  the  person  to  whom  there  is  a  gift 
by  implication  for  life,  we  have  two  rules.  As  to 
real  estate,  if  there  is  a  gift  to  a  testator's  heir-at- 
law  after  the  death  of  A.,  that  does  give  by  im- 
plication a  life  estate  to  A.  If  there  is  a  gift  of 
the  testator's  real  estate  to  a  stranger  after  the 
death  of  A.,  that  does  not  raise  the  implication. 
Now,  for  the  purpose  of  seeing  whether,  if  there 
be  no  rule  laid  down  by  the  oases,  the  principle  of 
one  of  those  rules  or  of  the  other  applies  to  the 
present  case,  we  mnst  consider  what  we  conceive 
IB  the  principle  of  the  two  rules.  As  regards  an 
heir-at-law,  if  the  real  estate  is  given  to  him  alone 


there  is  a  gift  to  him  of  that  which  in  the  absence 
of  any  gift  he  would  take,  not  only  after  the  death 
of  the  person  named  and  to  whom  it  is  attempted 
to  give  a  life  estate  by  implication,  bnt  dnring  the 
life  of  that  person  immediately  after  the  death  of 
the  testator.  That  is  giving  to  a  person  at  a 
future  time  that  which  in  the  absnncp  of  gift  he 
would  have  had  then,  and  would  have  taken  before. 
Therefore  to  give  sense  to  that  gift  you  most 
imply  an  intention  to  exclude  him,  the  heir-at-law, 
till  that  future  time  arrives.  Now,  how  can  an 
heir-at-law  be  excluded  P  The  heir-at-law  can  only 
be  excluded  from  taking  the  estate  of  his  ancestor 
by  that  ancestor  giving  it  to  somebody  else,  and 
therefore  I  am  of  opinion  that  when  there  is  a 

fift  to  the  heir-at-law  alone  of  real  estate  after  the 
eath  of  A.,  that  shows  an  intention  to  give  a  life 
estate  to  A.,  because  in  no  other  way  can  the  heir«t- 
law  be  excluded,  except  by  g^  to  anotfier  pwson, 
and  that  can  have  no  meaning  unless  it  ia  to  post- 
pone the  heir-at-law,  and  then  it  is  done  in  that  way. 
Bat  if  the  gift  of  that  estate  after  the  death  of 
A.  is  to  a  stranger,  that  does  not  apply,  and  the 
stranger  takes  simply  and  entirely  by  the  bounty 
of  the  testator,  and  in  the  absence  of  any  gift, 
neither  after  the  death  of  the  named  person,  nor 
at  any  other  time,  will  he  take  anything.  More- 
over, it  is  not  necessary  to  give  to  the  person 
named  on  whose  death  the  gift  is  to  arise  in  order 
to  postpone  the  g^ft  to  the  stranger,  even  if  yon 
gather  from  the  other  parts  of  the  will  that  he  is 
to  take  something.  The  testator  can  say  when 
the  gift  to  him  is  to  arise  without  giving  it  in  the 
meantime  to  anyone  else.  There  is  no  difficulty 
in  saying  that  a  gift  to  a  stranger  after  the  death 
of  A.  raises  by  implication  no  life  estate  to  A., 
but  is  simply  a  gift  to  the  stranger  after  the  death 
of  A.,  leaving  the  estate  in  the  meantime  to  go 
either  to  the  heir-at-law,  or,  if  the  gift  carries 
intermediate  rents,  carrying  that  over  to  the 
stranger.  Then  in  the  present  case,  is  there  any 
rule  established  by  the  authorities  as  applioable  to 
a  gift  after  the  death  of  A.  to  B.  and  another 

rirson,  not  the  heir-at-law  P  I  mean  a  joint  sift- 
am  of  opinion  that  none  of  the  cases  establish 
any  rule  of  oonstmction  appUoable  to  such  a  case. 
Although  cases  have  been  quoted  in  whioh  in  a 

gift  to  a  person  as  heir-at-law  and  others  alter  the 
eath  of  A.  a  life  estate  to  A.  has  been  implied, 
none  of  the  judges  have  laid  down  that  there  is 
a  general  rule  of  constmotion,  whioh,  indepen- 
dently of  the  terms  of  the  will,  will  give 
effect  to  a  devise  in  those  terms.  In  my  opinion 
the  way  they  have  dealt  with  those  cases 
has  been  by  putting  them  on  the  special  oircnm- 
stances  of  the  will  and  the  expressions  of 
the  will  as  against  there  being  any  such  general 
rule  of  constmction,  because  otherwise  the  judge 
would  have  said,  "  I  need  not  trouble  myself  to 
spell  out  the  intention  upon  the  particular  expres- 
sions of  the  will;  there  is  the  general  rale  of 
oonstrucfion  not  rebutted  by  anything  in  the  will." 
That  is  the  way  in  which  uie  judges  have  dealt 
with  those  oases  as  against  the  existence  of  any 
seneral  rule.  I  must  of  course  except  the  case 
before  Stuart  V.O.,  in  which  he  does  lay  down  a 
general  rule  applioable  to  these  cases,  bnt  in  mv 
opinion  he  went  beyond  the  authorities  on  whion 
he  purported  to  rely ;  and  that  being  an  exception, 
as  it  is,  from  the  general  current  of  aathoritieB, 
wo  cannot  consider  that  as  laying  down  any  rule 
of  construction  which  wiU  helntbe  ftPPpl'fP;**  "• 
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the  prasent  case.  Then,  that  being  bo,  within 
vhiott  principle  does  this  case  comeP  Does  it 
oome  within  the  prinoiplo  of  the  rale  applicable 
to  the  f^ft  to  the  heir-at-law  after  the  death  of  A., 
crwitiim  the  principle  of  the  rale  applicable  to 
the  (pft  to  a  stranger  after  the  death  ot  A.  P  In 
my  opinion  it  comes  within  the  principle  on  which 
the  latter  rule  is  founded,  becanse  althoagh  an 
heir-at-law  is  one  of  the  persons  to  whom  the  gift 
of  the  real  estate  is  made  after  the  death  of  the 
widow,  jot  there  are  others  joined  with  him,  and 
those  others  are  as  regards  the  real  estate 
gtnngers,  they  tiJcing  nothing  except  by  the  gift  of 
the  testator.  It  is  not  necessary  to  give  to  any- 
body else  in  order  to  postpone  the  interest  he  is  to 
tike  under  the  will,  and  moreorer  the  heir-at-law 
does  not  under  the  sift  take  that  which,  indepen- 
dently of  gift,  woald  oome  to  him.  Tl^  two  things 
•re  different.  Independently  of  the  gift,  he  takes 
the  whole  real  estate,  bat  nnder  that  gift  he  takes 
only  a  share  in  it  So  thaty  both  as  regards  the 
interest  given  to  the  stranger,  and  as  regards  the 
modification  of  the  interest  which  the  heir-at-law 
takes,  it  cannot  be  said  that  this  is  inoperative 
nnless  yoa  treat  it  as  a  postponement  of  the 
gift,  and  giving  the  life  interest  to  the 
person  after  whose  death  the  gift  is  to 
■lise.  This  case  of  a  gift  to  the  heir-at-law, 
sod  others  comes  within  the  second  rale,  and 
not  within  the  first,  and  that  being  so,  we 
have  nothing  which  can  be  called  a  cuion  or  rale 
I  of  oonstrnction  to  help  as,  unless  there  is  on  the 
I  fMie  of  the  will  an  expressed  intention  by  the 
testator  that  the  widow  shall  hare  a  life  interest.  I 
can  see  nothing  in  this  will  that  can  be  held  to 
show  an  expressed  intention  on  the  part  of  the 
testator  to  that  effect.  I  should  say  that  there 
was  rather  un  indication  of  an  intention  to  the 
contrary,  beoaase  he  refers  to  the  fact  that  she 
was  to  have  700Z.  a  year,  and  he  provides  for 
it  by  saying  that  the  rents  or  income  of  the 
invested  real  estate  should  be  applied  in  paving 
that  7001.  a  year,  and  I  should  say  he  would  nave 
gane_  on  and  directed  that  the  btdanoe  also,  after 
ftoviding  for  that,  should  be  paid  to  her  if  any- 
thing had  been  in  his  mind,  but  possibly  the  care 
of  providing  fur  his  wife's  annuity  may  nave  been 
the  ground  for  poatponing  the  division  of  his 
eetate.  That  is  coijeotare;  bnt  to  give  a  life 
Mtate  to  his  widow  would  be  a  oom'ecture,  and  we 
are  not  entitled  to  oonjeotare  what  the  testator 
meant  to  do.  We  can  only  look  and  see  what  on 
the  face  of  the  will  he  has  said  is  to  be  done.  The 
<vder  of  the  Vice-Ohanoellor  on  this  point  must 
therefore  be  affirmed. 

Eddii,  Q.C.  and  E.  Ford,  tat  the  plaintiff,  who 
had  not  given  notice  of  motion  by  way  of  oross- 
Vipea],  bnt  had  given  notice  under  the  Bales  of 
Oonrt  1875,  Order  LVIII.,  r.  6,  thaft  she  would 
cmtend  that  the  Vioe-Ohancellor's  jad^ment  was 
onmeons  in  holding  that  the  limitation  to  de- 
aoeodants  of  children  of  the  testator's  aants  was 
oonfined  to  children  o(  those  children.  [The  oonrt 
h^d  that  thfi  notice  was  sufficient.]  We  say  that 
^  case  does  not  oome  within  the  rule  in  Sibley 
y-Pmry  (7  Yes.  522),  but  rather  within  the  de- 
oaion  m  Bom  v.  Boti  (20  Beav.  645).  The 
WRd_  "descendants"  is  a  most  general  ex- 
Pntsion,  and  is  sufficient  to  include  not  onlv 
P*ndchildrea  of  the  annt8,  bnt  great  grana- 
aul^«n  such  as  the  plaintiff.  There  is 
nothing  in  this  will  to  restrict  tbe  ordinary  and 


general  meaning  of  the  word  "  descendants."  In 
BibUy  V.  Perry  the  words  used  were  "  issue  "  and 
"  parent,"  while  here  the  word  "  descendants  "  is 
UMd  instead  of  issue.  The  word  "  descendants," 
conpled  with  "  parent,"  might  have  the  same 
meaning  as  "issue,"  bat  here  the  word  "chil- 
dren "  is  used  also,  and  the  g^ft  is  to  them  and  to 
the  "  descendants "  of  those  who  may  be  dead, 
such  descendants  taking  their  parent's  share. 
This  shows  that  the  testator  had  something  more 
than  "  children  "  in  his  mind.  There  is  nothing 
here  to  indicate  that  "  parent "  was  meant  to  be 
any  particular  parent  in  the  series  of  parents. 
The  gift  over  shows  that  the  word  "  descendants" 
is  used  in  the  wider  meaning.  Of  course  the  re- 
moter issae  will  not  take  in  competition  with  their 
parents,  but  in  the  place  of  deceased  parents  per 
etirpee: 

Qibtim  T.  Fiihar,  L.  Bep.  5  Eq.  51 ; 

fioUiMon  T.  SylEM,  23  Beav.  401. 

They  also  cited 

OroMlcy  T.  Clare,  3  Swanst.  390 ; 
BmitK  V.  Bor^ali,  85  Bear.  688 ; 
Jamum  on  Willa,  Srd  edit,  vol.  8,  p.  98. 

Diekineon,  Q.C.  and  H.  A.  Qiffaurd,  for  the  Brand- 
children  c^  Mrs.  Wingate. — "  Descendants '  is  not 
a  wider  word  than  "  issae,"  and  the  rule  in  8iblen 
T.  Perry  is  just  as  applicable  as  if  the  word 
"  issae ''  had  been  used.  That  rule,  followed  as  it 
has  been  in  Praen  v.  Oihame  (11  Sim.  182),  and 
many  other  oases,  should  not  be  disturbed.  Here 
the  word  "parent"  is  strictly  correlative  with 
"  those  who  may  have  died,"  that  is,  the  children 
of  Mrs.  Wingale ;  it  cannot  mean  anyone  else,  and 
therefore  the  word  "  parent "  rostnct«  "  descen- 
dants "  to  children,  and  the  case  comes  within 
Sibley  v.  Perry  and  not  wiUiin  Boei  r.  Bo$$. 

Britiowe,  Q.O.  and  0.  J.  FortUr  Oooke,  for  the 
trasteea  of  the  wilL 

/.  Qerard  Laing  for  another  respondent. 

No  reply; 

Jaxss,  IkJ.— In  mv  opinion  we  cannot  agree 
with  the  decision  whioh  the  Yioe-Chancellor  has 
arrived  at  in  this  case.  I  am  bound  to  say  that, 
though  I  have  been  more  than  once  referred  to 
Bibley  y.  Perry  (7  Yes.  522)  as  having  laid  down 
the  law,  or  what  nas  been  adopted  as  a  rule,  it  is, 
I  think  very  much  to  be  regretted  that  that  case 
was  ever  made  a  leading  case ;  l>ecaase,  acoording 
to  the  report  of  what  Lord  Eldon  himseS 
said  in  tibat  case,  it  is  to  my  mind  perfectly 
clear  that  he  never  intended  to  lay  down  any 
general  rale  or  canon  of  construction  whatever, 
bat  was  in  terms  dealirtg,  and  said  he  was  dealing, 
with  the  very  peculiar  language  of  the  will  in  that 
particular  case.  Hefonndone  gift  in  it  which  led 
him  to  the  conclusion  that  there  the  testator  had 
used  the  word  "  issue  "  to  signify  child  only,  and 
then  he  said,  I  give  the  same  meaning  to  the  word 
"issue  "in  other  parts  of  the  will.  It  has  been 
considered  and  it  is,  I  think,  settled  by  the  case  of 
Pnten  y.  Osborne  (11  Sim.  132)  that  there  is  a 
general  rule  that,  when  yon  find  a  gift  to  a 
person  and  then  a  gift  to  the  issue  of  that  person, 
sa(di  issue  to  take  only  the  parent's  share,  then  in 
that  case  the  word  "  issue  "  is  out  down  to  mean 
children.  I  am  not  quite  sure  that  some  of  the  conse- 
quences of  that  decision  laid  down  as  a  greneral 
rule  have  always  received  tbe  attention  they  ought 
to  have  received,  because  if  that  be  laid  down  as  a 
general  rule  of  constructig^jil^^^B^^J^aji^p^ 
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not  improbablj ;  the  testator  might  leave  his  pro- 
perty m  Uiia  WSJ,  to  his  wife  for  lile,  at  her 
death  to  all  hia  children  equally  to  be  divided 
between  them,  and  then  if  they  shonld  die  leaving 
issue,  the  issne  only  to  take  the  parent's  share 
and  then  a  fptt  over  in  terms.  In  that  ease  the 
testator's  children  mig^t  die,  their  children 
bavins  predeceased  them  leaving  families,  and 
the  whole  of  the  grandchildren  might  go  to  the 
workhonse  and  the  family  estate  would  go  to  a 
stranger  under  the  residuary  gift.  That  seems  to 
me  to  foe  a  very  possible  result  of  that  rule. 
Kow  the  word  "issue"  is  an  ambiguous  word. 
Inthe  ordinary  parlimce  of  hmnen  it  means 
children  and  only  children.  'When  yon  talk  of 
what  issue  a  man  has  or  what  issue  there  has 
been  of  a  marriage  yon  always  talk  of  children,  not 
grandchildren  or  great  grandchildren ;  yon  would 
say  a  man  had  issue  so  many  sons  and  daughters. 
Bnt  in  the  langrnage  of  lawyers  and  only  in  that 
language  it  means  descendants ;  and  in  that  parti- 
cular will  in  the  case  of  Bibley  v.  Perry,  Lord  Eldon 
found  ground  for  coming  to  the  conclusion  that  the 
word  "  issue  "  had  the  layman's  meaning  of  children 
and  not  the  lawyer's  meaning  of  descendants. 
Bnt  in  this  case  there  appears  to  me  to  be  a  per- 
fectly unambiguous  worn  "  descendants,"  a  word 
whitni  I  venture  to  say  no  layman  or  lawyer  would 
use  t*  designate  children  only.  "Descendants" 
mean  descendants,  that  is  children  and  their 
children,  and  their  children  to  any  degree.  Tome 
it  is  difficult  to  find  any  context  except  in  express 
words  whidi  would  lead  one  to  imagine  that  when 
I  say  descendants  I  simply  mean  cmildren.  It  is 
difficult  to  conceive  any  context  b^  which  the 
word  "  deeoendants"  could  be  limited  to  mean 
children  only.  I  should  therefore  say  that  the 
ease  of  Bibiey  v.  Perry  has  really  no  authority 
whatever  as  to  this  will.  Bnt  avpposing  the  word 
not  to  have  been  "deaoendante,"  bat  to  have  been 
"issue."  It  seems  to  me  impoBsible  to  distin- 
guish the  case  from  Bo»»  v.  Bou  (20  Beav.  645),  or, 
according  to  my  view,  impossible  to  say  that  the 
case  of  Mott  v.  Bou  was  not  decided  upon  very 
sound  principles.  There  it  was  held  that  the 
laognage  of  the  pft  over  rendered  it  really  im- 
possible to  give  that  limited  meaning  to  the  word. 
It  is  one  of  the  most  settled,  and  appears  to  me 
one  of  the  most  reasonable  rules  of  oonstruction 
that  where  there  is  a  gift  over  on  the  failure  of 
certain  persons  the  previous  gift  must,  if  the 
words  reasonably  admit  of  it,  be  construed  as  a 
gift  to  the  same  persoue,  and  that  is  wlat  occarred 
m  Bost  V.  Boss,  and  that  is  what  occurred  here. 
Here  it  is  beyond  all  question  that  the  gift  is  only 
to  take  eJSect  upon  an  absolute  failure  of  the 
deeoendants  of  any  one  of  the  heirs,  and  all  the 
descendants  must  fail.  We  are  bound,  unless 
there  is  something  which  absolutely  compels 
US  to  the  contrary,  to  suppose  that  the  gift 
was  to  be  to  persons  in  whose  favour  the  gift  over 
was  to  take  effect.  The  courts  have  constantly  by 
implication  done  the  same  thing.  It  is  the  common 
fhmg  when  you  create  an  estate  tail  to  say,  I  give 
an  estate  to  A.  for  life,  and  if  he  shall  die  without 
issue,  then  over.  Of  course  the  estate  is  not  to  go 
over  until  the  natural  failure  of  issue  take^  place. 
The  words  imply  an  estate  tail,  with  a  gift  to  the 
issue.  It  also  refers  to  the  case  of  cross  remainders 
which  are  constantly  limited  by  implication  in  the 
same  way  where  there  iso  gift  to  classes  and  to  their 
children,  and  then  an  ultimate  gtft  on  faUure  of  all 


of  them.  Ton  imply  cross  remainders  until  ifaere  is 
a  failure,  and  then  the  gift  over  takes  effisct.  Hera 
you  have  not  a  gift  over  except  in  this  sense:  a  gift 
over  of  eadb  particular  share  in  such  a  way  that  it 
would  go  to  other  persons  and  creste  cross 
remainders,  which  croes  remaindera  are  not 
created  except  in  the  particular  case  vbare  thera 
is  a  total  failure  of  the  class.  That  is  exaotly  what 
was  decided  in  Boss  v.  Boss;  and  it  seems  to  me 
rightly  decided,  and  what  I  ahoold  myaslf 
decide  now  if  it  were  a  new  point  occurring  for 
the  first  time  npon  the  gift  in  this  will.  I  imlly 
cannot  bring  myself  to  entertain  any  donbt  what- 
ever as  to  the  meaning  of  this  will.  I  have  no 
doubt  that  when  the  testator  said  "  desoendaata  " 
he  meant  descendants,  and  he  meant  t^Mt  the 
desoendants  were  to  take.  It  appears  tinft  the 
elTect  of  thft  word  "  parent"  would  be  that  Hkej 
would  take  per  stirpes,  not  per  eapita;  and  that, 
giving  all  the  effect  that  is  required  to  that,  there 
IS  no  incongruity  or  inconsistency  in  dmt  part  of 
the  will.  We  are  therefore  of  opinion  that  the 
descendants  will  take  per  stirpes  and  not  per 
eapita,  and  that  there  is  a  gift  over.  Therefore  we 
must  discharge  the  first  tkclaration  of  the  Vioe- 
Chancellor  as  to  that  part,  and  deelam  that  all  the 
descendants  were  entitled,  but  not  of  coarse  to 
come  into  competition  with  the  parent.  They  am 
only  to  take  in  any  degree  the  share  their  parents 
would  have  taken. 

Bbett,  L.J. — I  think  after  the  way  in  wUoh 
Sibley  ▼.  Perry  has  been  spoken  of  in  sabsequeiit 
decisions,  we  are  not  at  liberty  to  say  that  ctUnr 
V.  Perry  does  not  contain  a  general  mle.  Bntl 
think  1  see  the  fate  of  that  general  role.  It  will 
be  the  fate  which  nsnally  aooompaniea  a  role  laid 
down  in  a  case  which  is  not  liked,  and  therefore  it 
is  a  seneral  rule  which  will  be  applied  to  cans 
exacuy  like  Bibley  v.  Perry  and  to  no  others.  Lt 
other  words  it  will  be  no  general  rule  at  all;  and 
after  hearing  what  the  effect  of  suoh  a  general 
mle  may  be  as  described  by  my  lord,  I  should 
have  no  objection  to  be  present  at  the  funeral  of 
Sibley  v.  Perry  as  soon  as  that  can  take  ptooe. 
Bnt,  assuming  Sibley  v.  Perry  to  lay  down  a 
general  mle,  it  seems  to  me  that  general  mle  is 
not  applicable  to  any  part  of  this   will.      That 

general  rule  applies  to  the  odloeatioii  in  a  partioa- 
r  manner  of  the  words  "  issue  "  and  "  parent," 
bnt  it  seems  to  me  that  it  does  not  apply,  neither 
does  the  principle  of  it  apply  to  any  oollooatiaii 
of  die  words  "descendants,"  and  "parent" 
I  agree  that  in  ordinary  parlance  the  prinu! 
facie  meaning  of  "  issne "  is  children.  In 
legal  documents  if  the  word  **  issue "  is  used 
without  anything  to  restrict  it,  the  prima  faeis 
meaning  of  issne  is  descendants ;  that  is  to  sa^, 
that  the  word  issue  may  mean  children  only,  or  it 
may  mean  desoendants.  But  the  prima  fade 
meaning  of  "  descendants  "  in  ordinary  partanoe 
is  really  all  descendants  and  not  only  children.  I 
can  hear  of  no  authority  for  saying  that  in  any 
legal  document  the  word  "  descendants,"  merely 
because  it  is  in  collocation  with  the  word 
"  parents,"  is  to  have  any  other  than  its  ordinary 
meaning  in  ordinary  parlance.  It  is  said  that  the 
converse  is  to  be  true  if  the  word  "issue  "  is  tte 
converse  of  the  word  descendants ;  but  very  often 
converses  are  not  correct,  and  I  do  not  think  that 
it  can  properly  be  said  that  because  "  issue  "  may 
mean  either  children  or  desoendants,  "descendants" 
may  mean  either  chiW|!m^^  ^ej^aj^jnta.^!  do 
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not  deny  that  if  ib  conld  be  shown  by  somethiDg 
mnch  more  clear  than  the  mere  collocation  of  the 
irords  parents  and  issue,  or  parents  and  descen- 
dants, that  a  particular  testator  had  used  the 
•word  "  descendants  "  in  a  way  in  which  no  other 
pMBon  would  use  it,  that  might  not  be  the  con- 
■iraetioD  of  the  will ;  bat  the  mere  presence  of 
the  collocation  of  parents  and  descendants  does 
not  brinff  the  case  within  the  rule  of  Sibley  v. 
Perry.  Sat  eTen  if  the  word  "  issue  "  bad  been 
used  in  the  first  part  of  this  will,  it  seems  to  me 
neTertheless  that  the  construction  of  this  will 
would  have  been  different  from  that  in  Sibley  v. 
Parry,  and  would  have  been  in  accordance  with 
the  construction  of  the  will  in  Som  y.  Bom. 
Now,  with  regard  to  the  case  of  Sots  t.  Bott,  I 
have  tried  hard  to  understand  the  first  part  of  the 
lodgment  of  the  Master  of  the  Bolls  m  that  case. 

hare  no  doubt  that  it  is  some  ootuneness  of 
mine,  bat  aa  to  that  part  of  the  judgment  dealing 
with  the  shitting  meaning  of  the  word  "  parents, 
I  confess  I  do  not  understand  it.  But,  nowerer, 
we  do  gain  from  that  case  a  very  distinct  ground 
of  deoiaion,  which  is  the  decision  arising  from  the 
l^ift  over,  and  the  way  in  which  the  terms  are 
used  in  the  gift  over,  and  it  lays  down  a  rule, 
that,  notwithstanding  in  one  part  of  the  will  you 
fini^  the  collocation  of  issue  and  pfuwots  as  it 
existed  in  Sibley  v.  Perry,  if  yon  can  show  by 
other  parts  of  the  will  tmit  the  testator  did  not 
use  "issue  "  in  that  sense,  then  it  is  not  to  be  used 
in  the  sense  of  Sibley  t.  Perry,  even  in  the  place 
where  it  is  coUooated  with  the  word  "  parents." 
80  Uiat  here  if  you  take  "  descendants  "  to  be  the 
Mnie  aa  issoe  in  the  first  part  of  the  will,  when 
yon  come  to  the  gpft  over,  or  the  gift  of  cross 
remainders,  as  it  has  been  said,  and  find  that  this 
teetator  did  not  nae  the  word  "  descendants  "  in 
the  maimer  sappoaed,  it  seems  to  me  that  Bou  t. 
JBoM  is  an  aattority  applicable  to  this  oaae,  aeeiMp 
the  way  in  which  he  clearly  uaea  the  word 
"  deaoendanta "  in  the  apft  over,  and  we  mast 
determine  that  he  intended  to  use  it  in  the  acune 
aenae  in  the  farmer  part  of  the  will.  Therefore  it 
doea  not  seem  to  me,  on  the  preaent  occasion,  that 
we  have  to  determine  what  is  the  full  effiact  of 
Sibley  y.  Perry,  beoanae  it  doM  not  aeem  to  me 
to  govern  thia  oaae. 

Conoii,  IiJ. — ^I  am  of  opinion  that  the  deeiaion 
of  tke  Yioe-Gbaaoellot  on  this  point  eanaot  be 
■natained.  I  ahonld  have  thought  it  onnecessary 
to  add  anything  to  what  haa  ahready  been 
aaid,  bat  far  the  course,  at  the  argument  in 
thia  case.  It  haa  been  very  mnch  preased  upon 
■a  that  there  was  a  general  rale  laid  down  by 
Lord  Sldon  in  Sibley  t.  Parry  and  that  to  reverse 
the  decree  of  the  Vioe-Obancellor  woald  be  in  faot 
to  depart  from  the  general  rule  so  laid  down. 
CavtHnly  for  myself,  if  there  bad  been  a  oeneral 
role  of  OMiatmctioa  laid  down  I  should  l>e  on- 
willing;  whoever  the  judge  waa  who  laid  down 
tlwt  ml^  to  depart  firom  it,  rar  to  distinguish  a  will 
and  take  it  ont  of  the  role  on  slight  grounds,  and 
certainly  if  Lord  Eldon  had  laid  down  any  general 
rule  of  construction  which  would  apply  to  the 
preaent  case  I  ahonld  f<4Iow  it.  But  one  must 
eoBiaidar  what  general  rules  of  oonstraction  are. 
They  are  not  fetters  so  as  to  prevent  the  testator  if 
be  pleaaea,  expreaaing  a  meaning  not  in  accorduice 
with  the  oonatmction  eatablisbed  on  a  portioular 
will  by  that  role  of  oonatroction.  It  ia  this,  aa  I 
andentaad  it.  Unkaa  there  ia  anything  to  control 


the  expressions  used  in  the  will,  certain  expres- 
sions are  to  bear  a  particular  meaning.  I  may 
instance  that  by  referring  to  the  meaning  which 
has  been  given  to  the  word  "  survivors."  We  all 
know  that  if  there  is  a  life  estate  and  a  g^ 
to  survivors,  it  means  those,  as  a  gen«»l  rule 
of  construction,  who  aorvive  the  life  estate,  or  the 
particular  eatatOr  if  there  ia  not  a  life  estate; 
then  prima,  fatM,  as  a  general  rule,  it  refers  to 
those  who  survive  the  testator — a  general  rule  to 
be  controlled  in  each  particular  case  by  the  ex- 
pressions used  by  the  testator  if  those  are  snfii- 
cient  to  indicate  an  intention  contrary  to  the 
general  rule  of  construction.  So  that,  even  if 
there  had  been  a  general  role  laid  down  in  Sibley 
V.  Perry,  we  must  apply  that  to  the  words  used  in 
this  particular  will,  and  see  how  far  those  wcsda 
do  or  do  not  take  the  case  ont  of  the  general  rul& 
Now  it  has  been  argued  as  if  Sibley  v.  Perry  had 
laid  down  this  general  rule :  wherever  you  find 
"  issue  "  and  "  parent  "  in  oollocatiMi  "  issue  " — 
althoosh,  unless  reetraiaed,  the  word  ia  moat 
senem  in  its  meaning,  and  includes  all  descaa- 
dants — will  be  out  down  to  mean  children  of  the 
persons  described  aa  parents.  Now,  in  the  first 
place,  Sibley  v.  Perry,  as  far  aa  the  deoision  went, 
laid  down  no  general  rule  whatever,  because  Lewd 
Eldon,  in  framing  the  decree,  waa  caaefnl  to  de- 
clare his  opinion  in  these  terma :  "  I  shall  expreaa 
the  ground  of  my  opinion  in  the  declaration. 
Dedwe  that  upon  the  true  constroction  ef  this 
vrill,  and  the  wlu>le  of  it  taken  together,  the  testa- 
tor by  the  worda  '  lawful  issue '  in  these  olausea 
meant  children,  and  the  distribution  shall  be 
accordingly."  He  most  carefully  guarded  him* 
self.  The  general  principle  which  he  laid  down 
was  that  issue  included  all  descendants,  but  it  was 
a  word  capable  of  beina  controlled  by  the  context. 
He  saya,  in  titia  particolMr  will  I  hold  that  looking 
at  it  altogether  the  meaning  of  the  word  "  iaaoe 
ia  cut  down  and  confined  to  children.  Then  I 
agree  there  is  that  which  has  generally  been  re- 
ferred to  aa  the  rale  laid  down  that  in  consequence 
of  the  reference  to  parenta  in  that  case  he  &d  say 
that  in  one  of  the  clausea  of  the  will,  but  not  that, 
aa  I  nnderstand,  which  he  waa  oonaidering, 
"issue"  will  be  cut  down  to  children.  That,  I 
understand,  waa  the  third  and  the  fourth  clanaa. 
One  haidly  need  refer  to  the  foarth  clause,  be- 
caoae  there  the  parent  waa  deaeribed  as  the  indi- 
vidual, but  the  case  moat  favourable  to  the  re- 
spondent's contention  on  this  appeal  is  that 
which  arises  on  the  third  olanae  of  the  will 
which,  no  doubt.  Lord  Eldon  did  cooaider 
aaaisted  him  in  arriving  at  the  meaning  of 
the  word  "iaaoe"  in  other  olausea.  What  waa 
the  third  olanaeP  It  waa  a  olaoae  which  g^ive 
10002.  to  each  of  three  persona  named,  and  then 
it  went  on :  "  And  if  all  or  any  of  them  shall 
die  before  I  do^  then  I  will  that  the  lawful  isaae 
of  every  one  of  them  ao  dying  before  me  shall 
share  and  share  alike,  have,  and  enjoy  that  lOOOI. 
stock  which  their  respective  parents,  if  living, 
woold  have  had  and  enjoyed."  Now  no  person  or 
parent  of  anybody  could  eiyoy  the  lOOOI.  aa  a 
whole  except  the  three  individuals  named ;  and  all 
therefore  that  Lord  Eldon  laid  down  there  on  the 
conatmction  of  this  clause  as  differing  from  the 
others  was  tliat  "  parent"  in  that  clause  must  bear 
ita  proper  meaning  of  father  or  mother,  aa  there 
waa  nothing  to  control  it.     Then  I  find  a  person 

referred  to,  to  whose  issue  in  that  description  there 
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is  a  gift,  and  the  person,  the  original  taker,  is 
referral  to  as  the  parent  o£  all  the  issne,  and  it 
must  be  that  person  referred  to  becsnse  no  other 

ferson  oonld  take  the  lOOOL  as  a  whole ;  and  when 
find  that  a  person  to  whose  issne  there  is  a  gift 
is  referred  to  as  the  parent  of  all  the  issue  to 
whom  the  gift  is  giyen,  "  issae"  in  that  will  mast 
mean  children.    That  is  all  the  rale,  if  there  is 
anv  role.     He  also  goes  through  the  rest  of  the 
will  most  oarefally  to  see  whether,  having  regard 
to  all  the  clanses  of  the  will  he  ooald  not  see  that 
thronghoat  the  will  the    testator  had  ased  the 
word  "  issue"  as  synonymous  with  children.    Now 
assuming  that  that  is  all  the  rule,  let  us  see  how 
far  that  governs  the  present  case.    Here  we  have 
a  gift  of  certain  portions  of  the  estate,  the  first 
only  is  the  limitation,  bat  a  share  is  g^ven  "  to  the 
children  of  my  lateanntMrs.Wingale, equally  among 
them  the  descendants  (if  any)  of  those  who  may 
kave  died  being  entitled  to  the  benefit  which  their 
deceased  parent  would  have  received  had  he  or  she 
been  then  alive."    Now  there  is  nothing  there  to 
show  that  the  person  there  referred  to  as  parent 
mnst  of  necessity  be  the  child  of  Mrs.  Wingato, 
and,  if  that  be  so,  the  foundation  of  Lord  Eldon's 
decision  upon  the  third  clause  of  that  will  goes, 
because  there  it  is  evident  that  the  person  referred 
to  as  parent  mnst  of  necessity  be  one  of  the  three 
persons  named,  one  of   the  first  takers  of  the 
lOOOi.    But  assume  that  these  descendants  here 
eonld  be  oonstrned  to  bn  children  of  the  children 
of  Mrs.  Wing^to.     If  Lord  Eldon  laid  down  a 
general  principle  it  was  this,  that  be  considered 
the  word  "  issue"  in  the  portion  of  the  will  under 
oonsidemtion  to  mean  cltildren  because  that  was 
the  meaaine  which  the  testator  showed  through- 
out the  will  he  intended  to  give  to  that  word. 
Now,  can  we  for  a  moment  say  that  throughout 
this  will "  descendants"  is  used  to  mean  children  P 
Yon  have  to  refer  to  the  limitations  that  follow  these 
gifts  and  then  yon  find  that  it  cannot  be  need  in  that 
way  beoanse  tnere  are  these  words :  "and  shoald 
there  be  no  children  or  lawful  desoendimts  of  any 
of  my  aunts  above  named  remaining  at  the  time 
these  bequests  shall  become  payable,"  then  it  is  to 
go  amongst  the  other  ttirpes.  Then  we  have  these 
words,  "  no  children  or  lawful  descendants  of  any 
of  my  anntti,"  showing  clearly  that  in  that  part  of 
the  will  the  testator  did  not  oonsider  "aesoen- 
dants  "  to  mean  children,  beoanse  if  that  had  been 
so,  "  children  or  descendants  of  any  of  my  aunts  " 
would  be  s;ponymoaB ;  but  he  has  intended  there 
to  provide  in  the  first  instance  for  the  failure  of 
clmdren,  and  unless  one  can  restrict  it  in  any  way 
fulnre  of  all  the  descendants  of  any  of  his  aunts. 
"Descendants"   of  his   aunts   must   go  beyond 
children  as  children  have  been  already  mentioned. 
Now  in  that  last  gift  over  I  can  see  nothing  what- 
ever to  restrict  the  meaning  of  the  word  "descen- 
dants," and  therefore  I  consider  that  thronghoat 
the  will  the   testator   has    not  used    the  words 
"  descendants  "  as  meaning   children    only  ;  and 
that    that    ground,    therefore,    is  cat  away,  and 
here  it  is   impossible,   I  thinJc,   to   say  that  he 
meant  this  foraed  limitation  to  take  efroct,  unless 
there  had  been  an  entire  &ilure  of  one  of  the  ttirpe*. 
I  think  that  the  share  given  originally  to  one  of  the 
»tvrpe»  was  only  to  go  to  the  other  if  there  was  an 
entire  failure  of  that  ttvrpt.    I  think  it  is  a  sound 
principle  that  when  there  are  ambiguous  words 
m  the  original    gift   you    should    not   construe 
the  gift  over  in  a  restrictive  sense  which  it  does 


not  otherwise  bear,  bat  yoa  should  cMistrne  the 
ambiguous  words,  if  they  be  ambignons,  contained 
in  the  previoas  gift,  so  as  to  mean  the  anambignooB 
words  contained  in  the  other  gift.  If  there  were 
any  general  rule  laid  down,  this  will  does  control 
that  general  rale,  and  it  does  not  show  that  the 
word  "descendants"  is  nsed  in  the  restricted 
sense  of  children,  but  it  shows  that  it  is  oserf  in  its 
general  ordinary  sense  of  descendants.  It  is  not 
necessary  in  this  case  to  consider  how  &r  the 
word  "  deaoendaats  "  is  liable  to  be  restricted.  In 
my  opinion  there  is  not  suflBcient  here  to  resbrict 
it  in  the  way  in  which  it  was  restricted  in  Sihleg  v. 
Perry,  but  I  mast  say  that  as  a  mere  matter  of 
ordinary  construction  "desoendante"  is  a  mun 
difSonlt  word  to  control  than  "  issne." 

Solicitors  :  Pabrick ;  Clarke,  Woodcock,  and 
Ryland,  agsnts  for  Iscuie  Gooke  and  Sons,  Bristol ; 
Wodter,  Moojen,  and  Son;  Nelton,  Sen,  and 
Ha*Ung$ ;  Fhelpt,  Sidgwiek,  and  Biddle. 


HIGH    COURT   OF  JUSTICE. 

CHANCERY  DIVISION. 
Friday,  Jan.  17. 
(Before  Jessel,  H.S.) 
Fbinglb  c.  Gloao.  (a) 
Praetiee — Goatt — Set-off — Solieilor't  lien. 
A  soltetior's  lien  for  eoet*  is  not  by  tiUe  pairatnoHmt; 
anii  when  his  client  has  be^m  siiecessfiil  in  an 
action,  and  recovered  costs  from,  brtt  is  adjndgad 
to  be  inddjted  in  a  sum  of  money  to,  tke  OMsr 
parly,  the  lien  does  not  deprvoe  that  otter  poriy 
of  tiie  right  to  set  off  the  sum  owing  to  him 
against  the  costs  due  from  him  to  hi*  adversanf. 
This  was  an  action  for  the  dissoluti(m  of  a  partner- 
ship formerly  subsisting  between  the  plaintiff  and 
the  defendant. 

The  qnestions  in  dispato  were,  under  the  Com- 
mon Law  Procedure  Ax>t  1854,  submitted  to  aa 
arbitrator,  who  by  his  award,  dated  17th  Nov. 
1877,  directed  that  Fringle  should  within  a  month 


Siy  to  Gloag  a  sum  M  372.  16t.  8d.,  and  that 
loag  shonld  pay_  to  Fringle  his  costs  of  this 
action  and  half  his  costs  of  the  reference.    The 


Sbuntiff  was  also  to  bear  one-fourth  and  the 
efendant  three-fourths  of  the  costs  of  the  award. 

The  award  was  made  a  role  of  the  Chancery 
Division,  and  the  plaintiff's  costs  payable  by  the 
defendant  were  fixed  by  the  taxing  mt»tor  at 
521. 12«.  2d. 

The  defendant  claimed  to  set  off  the  371. 16*.  Si. 
due  to  him  from  the  plaintiff  against  the  plsintiff's 
costs,  and  tendered  his  solicitor  14i.  15«.  Sd.,  the 
amonnt  of  difference.  This  offer  was  refused,  and 
the  solicitor  threatened  to  apply  for  a  writ  of 
exeontion  for  the  total  amonnt  of  the  coats. 

l^e  defendant  aoovdingly  moved  that  the 
plaintiff  and  his  solicitor  shonld  be  restrained 
from  issuing  execution  for  these  coste  without 
setting  off  the  sum  of  372. 16f.  8d.  due  from  the 
plaintiff  to  the  defendant. 

The  plaintiff  had  absconded,  and  his  solicitor 
had  received  none  of  the  costs  payable  by  the 
defendant. 

H.  J.  Hood  for  the  motion. — ^The  set-off  most 
clearly  be  allowed.  Costs  can  be  set  off  againit 
costs,  and  why  should  not  a  debt  be  set  off  against 

(a)  BspotM  hi  J.  E.  Tx0KnoSt 
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costs  P  It  ia  true  that  in  Cowan  t.  Betiley  (10 
Bing.  432)  damages  were  allowed  to  be  set  off 
l^t•in8t  oosts,  only  on  condition  of  the  attorney's 
lien  being  preserved ;  but  in  that  case  there  were 
two  separate  actions.  In  Fi^et  v.  Adanu  (4  Taan. 
632),  where  oosts  of  a  nonsuit  were  ordered  to  be 
paid  by  one  party  to  whom  a  larger  sum  was  to  be 
paid  by  the  other,  it  was  held  that  the  former  had 
a  right  to  set  off  his  costs  in  diminution  of  the 
<am  owing  by  him.  [JisSBi«  M.B.— The  old  rule 
of  the  Common  Fleas  disallowed  the  set-oS ;  but 
Lord  Eldon  said  it  was  a  bad  rule  and  ought  to 
be  altered,  and  it  was  afterwards  altered.]  There 
are  many  authorities  which  show  that  the  right 
exists: 

Mtrttrr.  Gfmvw,  26  L.  T.  Bep.  N.  S.  551 ;  L.  Bep.  7 
Q.B.449; 

Cooptr  T.  Pitehar,  4  Hare,  485 ; 

numpmn  r.  PanA,  5  C.  B.  N.  8.  685.* 
See  also 

H«7ne  on  Damagrea,  3rd  ed.  102  ; 

Morgan  and  Dasej  on  Costs,  92, 127. 

TWhUAome  referred  to  Eas  parte  (Udand  (16  L.  T. 
Bep.  N.  S.  4f03;  L.  Bep.  2  Ch.  808.]  Bat  in  Ex 
farts  Oldand  the  debt  was  already  existing ;  here 
the  debt  and  the  order  for  paymeut  of  oosts  were 
created  by  the  same  order.  Willes,  J.  in  Thonu)- 
ton  V.  ParUh  (ubi  mp.)  observes  that  it  would  be 
a  great  injustice  if  a  party  to  an  action  who  was 
unwilling  or  unable  to  pay  a  debt  to  the  other 
party  should  be  able  to  enforce  payment  in  full  of 
costs  owing  to  himself. 

Whilehome  for  the  plaintiff. — This  case  is 
governed  by  rule  68  ot  the  Begnlaa  Gtnerales 
Hilary  Term  1853,  which  sa^s :  "  No  set-off  of 
damages  or  ooats  between  parties  shall  be  allowed 
to  the  piejndioe  of  the  attorney's  lien  for  costs  in 
the  partioalar  suit  against  which  the  set-off  is 
sought."  The  additional  rules  of  court  as  to  costs 
(1875),  rules  19  and  28,  leave  the  pre-existing  rule 
by_  which  a  solicitor  is  entitled  to  his  ben  in 
priority  to  a  set-off  in  full  force ;  and  that  rule 
must  prevail  in  all  the  divisions.  It  is  true  that 
nile  10  allows  the  taxing  master  to  set  off  costs 
against  costs,  but  rule  28  says:  "The  rules, 
tndera,  and  practice  of  any  court  whose  jurisdic* 
tion  is  transferred  to  the  High  Court  of  Justice  or 
Court  of  Appeal,  relating  to  costs  and  the  allow- 
M>ee  of  the  fees  of  solicitors  and  attorneys,  and 
the  taxation  of  costs  existing  prior  to  the  oom- 
menoement  of  the  Act,  shall,  in  so  far  as  they  are 
not  inconsistent  with  the  Act  and  the  rules  of 
court  in  porananoe  thereof,  remain  in  force,  and 
be  applicable  to  costs  of  the  same  or  analogoas 
prooeedinga,  and  to  the  allowance  of  the  fees  of 
■olidtorB  of  the  Supreme  Court,  and  the  taxation  of 
costs  in  the  High  Court  of  Justice  and  Court  of 
AppeaL"  [Jesssl,  M.B. — But  how  do  yon  apply 
the  28th  rule  F  how  ia  it  binding  on  me  P  The 
rale  yon  wish  to  enforce  is  a  rule  of  the  common 
1*w  oonits;  and  their  rules  were  sometimes  in 
conflict  with  those  of  equity.  All  that  rule  28 
means  is  that  the  old  rules  (£  the  Court  of  Chan- 
aery,  except  when  they  have  been  expressly 
•Itered,  are  still  in  foroe.]  The  arbitration  here 
ms  under  the  Common  Law  Procedure  Act,  and 
the  principles  of  equitable  set-off  are  the  same  as 
those  of  legal  set-off.  This  is  a  case  of  jtu  iertU, 
and  it  would  be  unjust  to  deprive  the  solicitor  of 
his  Hen.  The  case  of  Ex  parte  GMand  {vhi  tup.) 
is  condnsiTe,  and  binding  upon  your  Lordship. 
In  that  case  Lord  Oaims,  L.J.  pointed  out  that 


costs  are  noc  the  property  of  the  person  recover- 
ing them  for  him  to  do  what  he  likes  with ;  they 
are  subject  to  his  solicitor's  lien.  No  donbt 
costs  may  be  set  off  against  costs ;  bat  that  is 
done  by  the  taxing  master.  Tou  cannot,  how- 
ever, set  off  an  unascertained  amount  against  an 
ascertained  amount,  or  vice  versd.  Two  amounts 
must  be  owing  in  respect  of  the  same  subject- 
matter,  and  both  must  be  ascertained. 

Hood  was  not  called  upon  to  reply. 

Jesskl,  ULEL — I  think  this  set-off  most  be 
allowed.  The  fiusts  are  these :  Two  partners 
quarrel.  One  institutes  an  action  for  dissolution 
of  the  partneraUp  against  the  other,  and  for 
taking  the  accounts.  The  matter  is  referred  to 
arbitration.  The  arbitrator  makes  his  award. 
He  finds  what  sum  is  due  from  one  to  the  other, 
what  the  assets  are,  and  what  proportion  of  the 
costs  is  to  be  paid  by  either  p«u:ty.  He  oannot 
say  what  amount  is  to  be  paid  in  respect  of  oosts, 
because  they  are  not  taxed.  He  simply  directs  the 
payment  of  a  sum  of  money  by  one  party  to  the 
other,  and  orders  the  costs  to  be  taxed  and  paid, 
and  thus  he  leaves  it.  The  matter  then  goes, 
before  the  taxing  master.  If  A  is  ordered  to  pay 
costs  to  B.,  and  B.  ordered  to  pay  costs  to  A,  the 
rule  is  that  the  taxing  master  may  order  a  set* 
off  of  one  set  of  costs  against  the  other.  But 
here  A  is  ordered  to  pay  a  sum  of  money  to  B., 
and  B.  ia  ordered  to  pay  costs  to  A,  the  result 
being  that  there  is  a  faialaaoe  due  from  B.  to  A. 
But  A  absconds,  and  cannot  pay  what  he  owes 
to  B.  B.  claims  a  set-off,  and  offers  to  pay  the 
balance  to  A  or  his  solidtor.  I  should  have 
thought  it  was  a  matter  of  common  sense  and 
justice  that  he  should  be  allowed  to  do  so.  But 
It  is  said  that  the  set-off  cannot  be  permitted 
because  A's  solicitor  has  a  lien  on  the  costs 
which  B.  is  ordered  to  pay.  Now,  what  has  a 
solicitor  a  lien  for  P  For  costs  of  action  pebble 
to  his  client.  What  is  payable  to  his  ohentP 
Nothing  at  all  beyond  the  balance.  Even  in  the 
common  law  courts  the  judges  have  allowed  a 
debt  or  damMes  in  aa  action  to  be  set  off  against 
oosts  in  aaower  action.  In  such  a  case  there 
might  be  some  difficulty ;  but  here  it  is  a  mere 
matter  of  items  of  one  account,  and  the  items 
of  account  arise  out  of  one  transaction.  If  Mr. 
Whitehome  is  right  in  prindple,  then  the  general 
order  (Additiomu  BAles  1875,  rule  19)  ia  wrong, 
because  that  order  expressly  provides  that  when 
a  party  >•  liable  to  pay  and  entitled  to  receive 
costs,  these  oosts  may  be  set-off  against  one 
another,  which  is  inconsistent  with  the  idea  that 
each  solicitor  has  a  lien  on  the  oosts  due  to  his 
client.  If  5001.  is  due  (torn  A  to  B.,  and  4001. 
from  B.  to  A.,  only  1001.  has  to  be  paid  by  B.  to 
A  But  if  Mr.  Whitehome  is  right  that  is  not 
so,  because  he  says  it  would  interfere  with  the 
solicitor's  lien,  and  therefore  each  party  may  be 
liable  to  pay  oosts,  notwithstanding  that  the  oout 
may  have  ordered  that  the  oosts  shall  be  paid  by 
one  of  them.  The  answer  to  lir.  Whitehome's 
argument  is  that  the  solicitor's  lien  is  not  a  lien 
by  title  paramount,  and  that  even  at  law  you 
could  set  off  damages  against  oosts  without  regard 
to  the  lien.  It  appears  to  me  that  it  would  be 
a  monstroas  extension  of  the  rights  of  a  solicitor 
against  the  parties  to  an  action  to  say  that  he 
should  have  the  right  to   make   the  party  who 

may  have  been  snocessful  in  ^e  qltimato  J^^ 

igi  ize      y  ^ 
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pay  the  coats  of  the  losing  party,  and  nnless  I 
irere  compelled  by  authority  I  should  decline  to 
aooede  to  any  snch  proposition.  There  is  no  harm 
to  the  solicitor.  li  he  says  anlesg  I  hare  a  lien 
I  cannot  get  paid,  the  answer  is  that  he  shoald 
see  before  he  undertakes  a  business  for  a  client 
that  his  client  is  able  to  pay  him.  He  is  not 
compelled  to  work  for  an  msolvent  client.  I  am 
of  opinion  therefore  that  the  set-off  must  be 
allowed.  As  I  cannot  make  the  plaintiff's  solicitor 
pay  the  costs  of  this  motion,  there  will  be  no  order 
as  to  costs. 
Solidtora :  H.  A.  Lovett;  Tndecmx  and  Son. 


Thursday,  May  1. 

(Before  Fry,  J.) 

British  Dtnakhs  CouPAirT  v.  K]UEB8.(a) 

Practice — Order  of  HoHse  of  Lords — Bow  made  an 

order  of  tJte  High  Court  of  Justice. 
The  applieaiion  to  make  an  order  of  the  House  of 
Lords  in  an  appeal  an  order  of  the  High  Oourt  of 
Juiliee  may  be  made  ess  pai-te. 
This  was  an  action  to  restrain   the  infringement 
of  a  patent. 

The  case  was  decided  in  the  first  instance  by 
Fry,  J,  His  decision  was  reversed  by  the  Court 
of  Appeal,  but  affirmed  by  the  House  of  Lords. 

E.  Cutler  now  applied  ex  parte  that  the  order  of 
the  House  of  Lords  might  be  made  an  order  of  the 
High  Court.  There  was  a  question  as  to  whether 
the  application  ought  to  be  made  to  Fry,  J.,  who 
tried  the  case,  or  to  Hall,  V.O.,  from  whom  the 
action  had  been  transferred  for  trial ;  and  whether 
the  application  should  be  made  ex  parte  or  on 
notice.  The  form  in  Seton  on  Decrees  (4th  edit. 
1160)  appeared  to  contemplate  it  being  made  ex 
parte.    He  also  referred  to  . 

Man  T.  Bidcttt*,  3  De  O.  &  S.  446 ; 
Wmtworth  V.  Lloyd,  11  L.  T.  Eot.  N.  S.  355 :  10 
Jnr.  W.  8.  1113.  ' 

Fbt,  J.  made  the  order. 
SolioitorB :  J.  and  B.  Gole. 


Friday,  May  2. 
(Before    Fet,    J.) 
Llots  v.  Jones,  (a) 

Bolitdior  and  client— Cottt  not  taxed^Charge  upon 
property  recovered  or  preserved— Threatened  eom- 
promite— Injunction— 2i  If  24  Yitt.  e.  127,  s.  28. 

"By  a  deeree  made  in  an  action  for  ihe  recovery  of 
some  lattd  it  was  declared  that  the  pU^tigs  in 
the  action  were  entitled  to  one  undivided  third 
part  thereof,  artd  the  defendemte  to  Ote  remaining 
vndimded  two  thirds.  The  property  was  ordered 
to  he  sold,  and  the  money  patd  into  court,  and 
certain  aceovnte  and' inqutries  were  ordered  to  he 
taken ;  and  it  was  also  ordered  that  the  plaintiffs' 
costs  of  the  action  up  to  and  including  the  hear- 
ing be  costs  in  the  aelion,  cmd  further  considera- 
tion was  adjourned  wHk  Uberty  to  apply.  Before 
the  accounts  had  been  taken,  or  the  property  sdd, 
ihe  solicitors  of  the  plaint^s  presented  a  petition 
under  the  Solicitor*  Act,  alleging  that  the  plain- 
tiffs threatened  to  ehemge  their  solidtori,  and 
compromise  the  action  trithout  making  any  ■pro- 
visions for  the  petitioners'  costs,  and  that  their 
share  in  the  property  was  not  sufficient  to  pay 

(•)  Bcparted  iy  W.  C.  Bias,  Esq.,  B»rri«t«r-iit-Law. 


those  costs.  They  therefore  prayed  for  an  order 
charging  the  whole  of  the  property,  with  (Mr 
costs,  as  between  party  and  party,  and  the  platW- 
tiffs  one  third  with  their  further  costs  ehargeal)U 
only  as  between  solicitor  and  client. 
Held,  that  the  petitioners^  costs  not  having  beenUaui 
and  ordered  to  be  paid  they  were  only  entitled  to  a 
charge  on  the  planOfs'  one  third  of  the  estate  and 
rents,  but  an  tnjundion  was  granted  restraituMj 
the  plaintiffs  from  receiving  any  money  unier  oaf 
order  in  the  action  or  under  any  eompromis* 
withoi^  prtmovM  notice  in  writing  to  (m  ]M(t- 
tioners. 

This  was  a  petition  under  the  SoUcitors  Act 
1860  (28  &  24  Yict.  c.  127),  s.  28,(a)  by  Heasn. 
Cobbett,  Wheeler,  and  Cobbett,  of  Manchester, 
and  Mr.  Yelding,  their  London  agent,  asking  for 
a  ohargin^r  order  on  certain  property,  the  sahjeet 
of  the  action  of  Lloyd  t.  JoTte*  (reported  on 
another  point  37  L.  T.Bep.  N.  S.  524). 

From  the  statements  in  the  petition  the  foDow- 
ing  facts  appeared :  Robert  Lloyd,  and  hig  wife 
Elizabeth  Lloyd,  who  were  the  plaintiffs  in  thit 
action,  claimed  to  be  entitled  to  one  nndivided 
third  share  of  certain  property  in  Denbighshire, 
which  was  then  in  possession  of  the  defendants, 
and  the  petitioners  acted  as  their  soUcitois  in  tha 
action  of  Lloyd  y.  Jontv,  which  was  commeneei 
to  obtain  it.  Tne  writ  was  issued  on  the  29th 
June  1876,  in  the  Manchester  District  BegisUy, 
and  the  statement  of  claim  was  delivered  on  the 
24th  Jan.  1877,  and  asked  for  a  partition  or  esie 
of  the  property 

By  an  indenture  dated  the  26th  July  1876  the 
plaintifi's'  interest  ia  the  property  was  settled, 
after  the  decease  oi  Elisabeth  lAojd,  on  oectMB 
trusts  for  the  benefit  of  the  plaintiff,  Bobert 
Lloyd,  and  of  the  childreD  of  the  marriage. 

Elisabeth  Lloyd  died  on  the  26th  Aug.  Wt, 
and  after  her  death  an  order  was  obtained  by 
which  Bobert  Lloyd  and  David  Harris  becuM 
plaintiffs  in  the  action,  as  trustees  of  the  settle- 
ment. 

The  defendants  pleaded  possession  nnder  Older 
XIX.,  r.  IS,  and  the  plaintiffs  were  thus  pat  t» 
proof  of  pedigree  dating  from  the  last  century. 

The  action  came  on  K>r  trial  before  Fry,  J.,  sad 
by  a  decree  dated  the  1st  Feb.  1878  it  was  declared 


(a)  In  eTsry  oase  in  which  aa  attorney  or 
ghall  be  employed  to  proieonte  or  defend  any  aiitt 
matter,  or  proceeding  in  any  court  of  justice  it  dtall  be 
lawful  for  the  oourt  or  jnage  before  whom  any  nek 
suit,  matter,  or  piooeedmif  has  been  heaard,  or  aheil  be 
depending,  to  decuare  8a<di  attoxiiey  or  soUarter  eitidal 
to  a  ohaige  m>on  the  {tioperty  reoovered  or  pnaen*': 
and,  upon  sncn  declaration  being  made,  eueh  attanwf  « 
Bolioitor  ihall  have  a  charge  npon  and  against,  tii* 
right  to  payment  oat  of  the  property  of  whatKwver  natne, 
tenure,  or  Kind  the  same  msy  be,  wbdeh  shall  hwr*  baa 
recovered  or  preserved  through  the  inetmnMstali^  of  av 
snch  attorney  or  aolicitoi,  for  the  taxed  ooats,  ekasps, 
and  expenses  of,  or  in  referenoe  to,  sooh  suit,  matte,  or 
proceeding,  and  it  shall  be  lawful  for  such  court  or  jodp 
to  make  such  order  or  orders  for  taxation  <i,  ain  ^ 
raising  and  pa^yment  of  snch  ooeie,  charges,  and  eipaeej 
out  of  the  said  prcqperty  as  to  soeh  oonrt  or  jadgs  wl 
appeal  just  and  proper,  and  all  oonveiyanoai  aiM  e^ 
done  to  defeat,  or  which  shall  operate  to  deleat  nv 
charge  or  right,  shall,  nnleea  made  to  a  botU/dtpsr* 
ohaaer  for  value,  without  notice  be  absolutely  Tflid..y» 
of  no  effect  as  against  sn<di  charge  or  right.  Pw'"'' 
always  that  no  such  order  shall  be  made  by  anyee* 
oourt  or  judge  in  any  case  in  which  the  right  to  w*^ 
payment  of  snch  costs,  charges,  and  expenses  is  bsoed 
Dy  any  statute  of  limitationB. 
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tlmk  tlie  plaintiffs  were  entitled  to  one  undivided 
tbifd  part  of  the  property,  and  that  the  defendants, 
DkTid  Jones  and  George  Jones  were  entitled  to  one 
otlieriindivided  third  part, andthe defendant  Smith 
to  the  remaining  undivided  third  pari,  and  thede- 
fandanta  by  their  ooansel  reqaesting  a  sale  of  the 
MtiyeTtj  instead  of  a  partition,  it  was  ordered  to 
M  sold,  and  the  money  paid  into  ooart. 

An  aoconnt  was  ordered  to  be  taken  of  the 
rents  and  profits  of  the  property  received  by  the 
defendants  daring  the  six  years  preceding  the 
89th  Jnne  1876,  the  date  of  the  issae  of  the  writ, 
and  an  inquiry  was  directed  whether  the  defen- 
dants bad  in  any  way  incumbered  or  assigned 
their  interest  in  the  property,  and  it  was  also 
ardered  that  the  plaintiffs  costs  of  the  action  up 
to  and  including  ihe  bearing  be  costs  in  the 
action,  and  that  the  further  consideration  of  the 
action  be  adjourned,  with  liberty  to  apply. 

At  the  time  the  petition  was  presented,  tho 
aeeoant  and  inquiry  directed  by  the  decree  had 
been  partly  proceeded  with,  but  the  chief  clerk 
had  not  made  his  certificate,  nor  had  the  property 
hem  sold. 

The  13th  paragraph  of  the   petition  was   as 


A  acDriderable  sum  ia  due  to  yonr  petitioners  in  respeot 
cf  ti»  plaintiff «'  ooets  in  the  said  action  of  whioh  they 
bne  sot  been  able  to  obtain  payment,  and  ihe  plaintiffii 
hareto  threaten  to  change  their  solicitors  and  com- 
lauiuw  the  aotioB  willioat  malriiig  any  pioTision  for  the 
l^jaiaut^  of  the  said  ooets.  The  share  of  the  plaintiffs 
a  the  said  property  is  insniEcient  to  pay  the  amount  al 
aiati  due  to  yoor  petitionera. 

The  petitioners  therefore  prayed  : 

That  it  may  be  declared  that  jovx  petitioners,  as  the 
aaiiatan  employed  by  the  plaintiffs  in  the  prosecntion  of 
the  pnaeat  aotioo,  are  entitled  to  a  charge  on  the  said 
htnditamenta  mentioned  in  the  said  decree,  and  of  and 
ia  any  other  property  recovered  by  or  presenred  for  the 
pUntiSs  in  Uie  said  action  for  the  taxed  costs,  charges, 
aad  ezpenaea  of  yonr  petitioners  of  or  in  reference  to  the 
■■d  aation,  aa  solioiton  of  the  plaintiffs,  and  that  snch 
of  the  said  ooats  as  are  eharoeable  between  party  and 
patty  ha  charged  upon  the  whole  of  the  said  heredita- 
■■Bti,  aad  sncD  of  the  said  costs  as  are  chargeable  only 
hetaeau  solicitor  and  client  be  charged  npon  the  one 
■adnrided  third  share  of  the  plaintiffs  <^  the  said  here- 
dttaasata  aod  otiier  property  recovered  by  or  preserved 
tetbon  in  the  said  action. 

North,  Q.C.,  and  J.  Henderton  for  the  peti- 
tinera. — If  the  case  had  come  on  for  farther 
caanderation  we  sbonld  then  have  obtained  our 
OOit^  bnt  the  plaintiffs  threaten  to  change  their 
MiiotorB,  and  compromise  the  action.  Nothing 
■on  will  then  be.  beard  of  it,  and  we  shall  lose  our 
ooata.  Tbe  petitioners  are  entitled  to  their  costs 
oat  of  the  whole  fund  independently  of  the 
yrte.  In  White  v.  Pearee  (7  Hare  276)  the 
plintiff  and  defendant  were  ordered  to  pay 
the  costs  the  plaintiff's  solicitor  would  Iiave 
oUaiaed  if  the  case  bad  gone  on.  They  were 
Mt  costs  already  orderM  to  be  paid.  In 
Tamoin  t.  Porter  (23  L.  T.  Hep.  N.  S.  551; 
L.  Sep.  11  £q.  181)  no  decree  had  been  made,  nor 
■■y  otder  as  to  costs,  yet  the  solicitor  was  held  to 
ba  eatitled  to  a  first  charge  for  tbe  amount  of  his 
tend  costs,  as  between  soUoitor  and  client,  on  tbe 
P«1>erty  recovered  for  the  plaintiff.  [Fky,  J. — 
!Q>e  eases  go  to  show  the  quantum  of  costs  to  be 
cksi^gsd,  aad  not  on  what  property  the  charge  is  to 
^■ade.]  The  pntitioaers  onght  to  stand  in  the 
pUntiffs  shoes.  These  two  cases  show  that  the 
Act  that  in  the  ordinary  coarse  the  court  woald 


have  ordered  the  petitioners'  costs  to  be  paid  on 
farther  consideration,  is  sufficient  to  give  them  a 
charge  on  the  property  now.  This  being  a  parti- 
tion action  tJie  costs  will  be  a  charge  on  the  whole 
fund.    They  also  referred  to 

E*  parte  CUUmd,  17  L.  T.  Bep.  N.  S.  187 ;   L.  Bap. 

2Ch.  Ap.  806; 
Pitcher  V.  Ardea,  38  L.  T.  Bep.  N.  S.  lU ;  L.  Bep.  7 

Ch.  Div.  318 ; 
£uUMT.£uii€V,38L.T.  Bep.  N.  S.  401;   L.  Bep. 

8  Ch.  Div.  479  ; 
Bailty  v.  £trcheU,  2  H.  A  M.  371. 

The  plaintiffs  were  served  with  notice  of  the 
petition,  but  did  not  appear. 

Cozeng  Hardy  for  tbe  defendants  in  the  aotion. 
— I  oppose  the  petition  as  far  aa  it  asks  that  the 
whole  property  may  be  charged.  The  petitioners 
can  oniv  succeed  if  they  come  within  the  statuteu 
No  order  has  been  made  for  the  payment  of 
costs — they  have  only  been  made  costs  in  the 
action,  and  there  is  no  case  in  which  they  have 
been  charged  on  the  fond  unless  there  has  been 
an  order  to  pay  or  an  agreement  to  do  so.  In 
White  V.  Pearee  there  was  an  agreement  to  pay. 
There  is  no  evidence  that  the  defendants  intend 
to  evade  payment  of  costs ;  it  is  only  alleged  that 
the  plaintiffs  intend  to  do  so.  By  the  langrnage  of 
the  Act  the  only  property  to  be  charged  is  that 
which  the  solicitor  baa  recovered  for  his  client, 
which  is  merely  the  one-third : 

Berrit  v.  HowiU,  21  L.  T.  Bep.  K.  S.  414;  L.  Bep. 
9Eq.  1; 

Be  Kitne,  24  L.  T.  Bep.  N.  S.  780;  L.  Bep.  12  Eq. 
115. 
It  is  not  certain  that  the  costs  will  oome  oat  of 
the  property,  as  there  are  incumbrances  npon  it. 
The  defendants  will  undertake  not  to  pay  any- 
thing  to  the  plaintiffs  except  with  notice  to  the 
petitioners. 

Xorth,  Q.O.  in  reply. — The  mortgagees  have 
nothing  to  do  with  this  petition  : 

SchoUfield  T.  Loclaoood,  L.  Bep.  7  Eq.  83. 

Fat,  J.,  after  stating  the  facts  (rf  the  ease,  said 
it  was  clear  that  two  things  bad  been  recovered 
by  the  solicitors  on  behalf  of  the  plaintiffs  in  the 
action  of  Uoyd  v.  Jones,  namely,  one-third  of  the 
est&te,  and  also  one-third  of  the  rents  and  profits 
thereof  for  six  years  previous  to  the  conunenoe- 
ment  of  the  aodon.  The  plaintiffs  had  not  ap- 
peared, and  must  be  tciken  to  acquiesce  in  that. 
As  to  the  remainmg  two-thirds  of  the  property 
the  plaintiffs  reoMved  no  benefit  from  it,  and 
theruore  it  was  oat  of  the  question  to  say  that 
the  petitioners  had  recovered  it  for  them.  It  was 
said  that  the  plaintiffs  had  a  charge  on  tbe  whole 
estate  for  their  share  of  it,  aiul  as  they  had 
recovered  that  charge  throngfa  their  solioitors  the 
Bohoitors  oaght  themselves  to  have  a  charge  for 
their  costs  on  that  charge.  No  sach  right  existed 
until  it  was  ^ven  by  a  judge.  Probably  the  costs 
would  be  paid  out  of  the  entire  estate,  but  not 
necessarily  so.  It  was  a  matter  for  farther  hear- 
ing. If  and  when  an  order  that  the  costs  be  so 
paid  was  made  they  would  be  recovered  out  of  the 
whole,  bat  until  then  it  would  not  be  the  case. 
He  omild  not  anticipate  tbe  question  of  costs,  and 
therefore  ooold  not  give  the  petitioners  a  charge 
CD  the  other  two-tlurds  of  the  property.  It  was 
alleged  that  the  plaintiffs  threatened  to  change 
their  solicitors,  and  compromise  the  aotion  without 
making  any  provision  for  the  petitioner's  costs, 
but  it  was  not  alleged  that  tbe  defendants  intended 
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to  do  BO.  His  Lordship  tboaght,  therefore,  that  he 
was  entitled  to  restrain  the  plaintifis  from  reoeir- 
ing  any  money  either  on  farther  consideration  or 
by  compromising  the  action  without  notice  to  the 
petitioners.  He  therefore  declared  that  the  peti- 
tioners vrere  entitled  to  a  charge  on  the  plaintiffs' 
one-third  of  the  estate  and  rents  for  their  costs, 
and  restrained  the  plaintifFs  from  receiving  any 
money  nnder  any  order  in  the  action,  or  under  any 
compromise  without  previous  notice  in  writing  to 
the  petitioners,  and  the  defendants  by  their 
oonnsel  giving  an  undertaking  in  similar  terms  as 
to  paying  any  money  to  the  plaintiffs  without 
notice,  the  petitioners  to  pay  the  defendants'  costs 
of  this  petition. 

Solicitors:  TeUding,  for  Cohbett,  Wheeler,  and 
Oobbett,  Manchester ;  Abbott,  Jenkins,  and  Co.,  for 
/.  Lewit,  Wrexham. 


Tuesday,  April  8. 

(Before  Fst,  J.) 

GoxsiABLB  V.  Constable,  (a) 

wmmi^Afportionment  Act  1870  (33  <S-  34 
Vid.  e.  85) — WtU  executed  before,  and  codicil 
eemfirming  Ote  toill  exeetUed  after,  </»«  paesing  of 
the  Act. 
A  tettator  by  his  will,  dated  before  the  passing  of 
(he  Apportionment  Act  1870,  gave  the  dear  and 
wttdisposed-of  rents  and  profits  of  his  real  estate 
{appoittted  and  devised  to  his  son  for  life,  with 
limitations  over)  to  his  trusteesuntil  his  sonshoidd 
make  a  certain  settlement  (required  by  tlie  wxU  to 
be  made  as  a  condition  precedent  to  the  son  or  his 
issite  taking  any  interest  under  /Ae  loiU),  if  he 
should  make  it  within  the  time  specified  or  other- 
wise, until  the  expiration  of  such  tiTne,  in  the 
former  alternative  for  the  son,  and  in  the  latter 
oMemaMve  upon  the  trusts  on  which  the  same 
would  have  gone  in  ease  the  limitations  over  had 
teen  accelerated   and  taken  effect  immediately 
after  the  decease  of  the  testator.    The  tettator, 
after  the  passing  of  the  Act,  made  a  codicil,  by 
which  some  further  gifts  were  made,  hut  which 
did  not  affect  the  above-stated  portion  of  the  wUl, 
and  in  cM  other  respects  confirmed  it.    The  ton 
executed  the  settlement  required  within  the  time 
ipemfied. 
SM,  that  the  wiU  spoke  from  the  date  of  the  death 
of  the  tettator,  that  the- words  "  clear  and  undie- 
poted-of  rents  "  included  otdy  the  rents  accrued 
since  tueh  death,  and  that  the  apportioned  rente 
%ip  to  such  death  belonged  to  the  personal  estate 
of  the  tettator. 
SiK  Thohas  Aston  CunoBD  Gohstabia,  by  bis 
will  dated  the  4th  Dec.  1869,  after  making  certain 
■peoific  and  peonniary  bequests,  and  bequeathing 
hiB  ready  mone^  and  all  his  personal  estate  not 
thereinbefore  given   npon  certain  tmsts,  gave, 
devised,  and  appointed  all  his  real  estate  wbatso- 
eiver    (except  certain  hereditaments  at  or  near 
Teddington)  unto  and  to  the  use  of  his  trustees, 
their  heirs   and   assignees,  upon  trust,  by  sale 
or    mortgage,  to   raise   such    snm  or  sums    as 
might  be  required  in  aid  of  his  personal  estate 
for  payment  of  debts  and  funeral  and  testamen- 
tary expenses  and  pecuniary  legacies,  and  upon 
tmst.  Out  of  the  rents,  issues,  and  profits  of  the 
real  estate,  to  pay  interest  due  on  mortgage  and 

(a)  Baported  \)j  F>avk  Etass,  Esq.,  Buristarmt-Iiaw. 


Other  debts,  rates,  and  other  annual  payments,  a 
rentcharge,  and  annuities  ;  and,  subject  as  afore- 
said, the  testator  gave,  devised,  and  appointed  that 
all  his  real  estate  whatsoever  and  wheresoever 
should  be  held  by  his  said  trustees  npon  the 
trusts  thereinafter  mentioned — that  was  to  say, 
he  devised  and  appointed  the  same  to  the  use  of 
his  son  Frederick  Angastus  Talbot  Clifford  Con- 
stable and  his  assigns  for  life,  with  remainder  to 
the  use  of  his  first  and  every  other  son  saooes- 
sively,  in  order  of  seniority,  in  tail  male,  with 
certain  remainders  over.  And,  after  reciting  that 
some  short  time  after  bis  (the  testator's)  mar- 
riage with  his  first  and  late  wife  he  had  executed 
a  post  nuptial  settlement  of  the  bulk  of  bi« 
ancestral  estates,  situate  in  the  North  Biding  of 
the  county  of  York,  under  which  seUleinent  his 
said  son  and  only  child  was  entitled  at  the  testa- 
tor's decease  to  an  estate  in  tail,  the  testator 
declared  that  it  should  be  a  ooudilion  precedent  to 
bis  son  or  his  issue  taking  any  estate  under  the 
will  and  the  limitations  thereinbefore  oontuned, 
either  in  his  East  Biding  estates  or  in  any  real 
estate  nnder  the  will  appointed,  g^ven,  or  devised, 
that  within  twelve  calendar  months  next  after  the 
testator's  decease  his  son  should  execute  such  dis- 
entailing or  other  deed  or  deeds  as  connsel,  to 
be  approved  of  by  the  trustees  of  the  will,  might 
judge  proper  for  the  purpose,  and  thereby  settle 
and  assure  all  the  hereditaments,  with  the  appur- 
tenances comprised  in  such  post-nuptial  settle- 
ment (sabject  to  certain  charges),  to  the  use  of 
himself,  the  son,  and  his  assigns  for  his  life,  with- 
out impeachment  of  waste,  other  than  the  cutting 
down  of  ornamental  timber,  with  the  same  re- 
mainders to  his  issue,  and,  fuling  them,  with  the 
same  remainders  as  previously  expressed  with 
regard  to  the  bulk  of  the  testator's  real  estate. 
And  the  testator  farther  declared  that,  in  case 
his  said  son  shoold  decline  or  neglect  to  make 
and  deliver  within  twelve  calendar  months  next 
after  the  testator's  decease  the  settlement  thereby 
required  to  be  made  by  suoh  son  of  the  heredita- 
ments and  premises  comprised  in  the  said  post- 
nuptial settlement,  then,  unless  such  son  should 
die  within  such  twelve  calendar  months,  leaving 
issue  surviving  him  (in  which  case  the  present 
proviso  reqairmg  such  settlement  was  to  be  nail 
and  void,  and  the  wiU  was  to  take  effect  as  if  the 
limitations  therein  contained  to  suoh  son  and  his 
issue  had  not  been  made,  subject  to  such  con- 
ditions precedent  as  aforesaid),  the  limitations 
thereinbefore  contained  of  the  testator's  devised 
and  appointed  real  estate  to  take  effect  on  the 
death  of  his  said  son  and  failure  of  bis  issue  were 
to  be  accelerated  and  take  effect  as  if  such  son 
had  actually  died  at  the  end  of  the  said  twelve 
calendar  months  without  having  had  any  issue ; 
and  the  testator  made  the  following  bequest : 

I  give  the  clear  and  imcligpo8ed.of  rents  and  profits  of 
my  appointed  and  devised  real  estate  unto  my  nid 
trnsteea  until  my  son  shall  make  the  settlement  required 
to  be  made  bv  Um  as  aforesaid,  in  oaae  he  shall  make 
the  same  within  the  said  twelve  calendar  months,  or 
otherwise,  until  the  expiiataom  of  saoh  twelve  oalendar 
months,  in  tmst,  in  the  former  alternative  for  my  said 
son,  snbjeot  to  the  farther  otmditkm  hareiiuifter  men- 
tioned, and  in  the  latter  altematiTe  upon  Hxe  tmsts  and 
in  manner  in  which  the  same  would  nave  gone  in  oaae 
the  then  accelerated  limitations  of  this  my  will  had  taken 
effect  immediately  on  my  decease.  .  .  .  1  fmrther  declare 
that  on  my  said  son's  ezeontinff  tiie  settlement  reqniied 
to  be  made  by  him  as  aforesaid  (in  case  he  ^ball  ezecate 
the  same),  the  dear  rents  and  profits  up  to  that  time. 
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hereinbefore  declared  to  be  in  that  case  in  tnut  for  him, 
•hall  be  paid  to  him  only  on  his  ralinqnishingr  all  olaim 
under  his  mother's  will  to  the  diamonoa  I  have  herein- 
befora  given  to  my  wife ;  and  in  ease  of  his  therenpon  ref ns- 
iig  or  neglecting  to  relinqnish  all  olaim  to  sneh  diamonds, 
the  laid  dear  rente  and  profits,  np  to  the  date  of  his 
eieenting  the  said  settlement,  shall  os  added  to  and  oon- 
ddered  part  of  my  reaidnary  personal  estate. 

The  testator  made  two  oodioils,  neither  of  which 
attend  the  said  tnuts,  datod  respectively  the  30th 
Much  and  tiie  5th  I7ot.  1870.  The  former  oon- 
olnded  with  these  words  :  "  In  all  other  respects  I 
confirm  mT  said  wilL"  The  hitter  concluded  as 
follows :  "  In  all  other  respects,  and  as  not  altered 
br  this  codicil,  I  oonflrm  my  said  will  and  first 
oodidl." 

The  testator  died  on  the  22nd  Deo.  1870,  with- 
OQt  having  revoked  or  altered  the  testamentary 
disposition  effected  by  his  said  will  and  oodioils, 
which  were  dnly  proved  by  one  ezeontor  only. 

Oa  the  Ist  Nov.  1871  the  execator  oommenced 
s  suit  in  the  High  Conrt  of  Chancery  against 
the  testator's  son  for  the  administration  of  the 
real  and  personal  estate  of  the  testator  and  the 
execntion  ef  the  tmsts  of  his  will,  in  which  a 
decree  was  made  on  the  11th  Nov.  1871. 

The  suit  now  canie  on  for  hearing  before  Fry,  J. 
(to  whom  the  snit  had  been  transferred)  on  farther 
consideration,  the  only  qnestion  in  dispute  being 
whether  the  words  "clear  and  andisposed-of  rents 
and  profits"  incloded  the  whole  rents,  without  ap- 
portiunment,  as  they  would  have  done  if  the  testa- 
tor  had  died  immediately  after  making  his  will,  or 
whether  thev  included  only  the  rents  accrued  since 
the  death  of  the  testator,  the  rents  being  appor- 
tioned under  the  Apportionment  Act  1870  (a), 
which  reoaved  the  Boyal  assent  on  the  Ist  Aug. 
1870. 

OZoMS,  Q.C.  and  NaJdar  for  the  defendant. — 

Then  has  been  no  deoisiou  on  the  precise  point 

to  be  now  determined.    The  Apportionment  Act 

1870  does  not  apply,  as  the  will  was  ezeoated 

prior  to  the  passing  of  that  Act.   [Frt,  J.  referred 

to  Jones  V.  Ogle,  27  L.  T.  Bep.  N.  S.  367 ;  28  L.  T. 

Bep.  N.  S.  2^ ;  L.  Bep.  14  £q.  419 ;  8  Ch.  App. 
19£] 

/.  Pearton,  Q.C.  and  0.  Ohapman  Barber,  for 
oartain  parties  interested  in  remainder,  who  had 
been  served  with  notice  of  the  decree  for  admini- 
stration, and  having  Litterty  to  attend. — Although 
the  will  is  dated  before  the  passing  of  the  Appor- 
tionment Act,  the  second  codiofl  was  executed 
after  the  passing  ol  that  Act,  and  the  testator  died 
some  time  after  that.  By  the  24th  section  of  the 
Wills  Act  the  will  speaiks  from  the  death  of  the 
testator,  and  therefore  the  Apportionment  Act 
applies  to  this  will,  and  the  words  "dear  and 
nndisposed-of  rents  "  include  only  the  rents  and 
profits  as  from  the  death  of  the  testator.  They 
dted 

CawM  V.  Capron,  29  L.  T.  B^.  N.  S.  836 ;  L.  Bep. 

17  £q.  288 ; 
Hoiludi  V.  PtdUy,  li.  Bep.  10  Eq.  271 ; 
JoMi  T.  Ogl»,  $mp. 

Olaue,  Q.O.  in  reply. 

Biggint,  Q.C.  and  Yate  Lee  for  the  plaintiff. 

.  (a)  SSftMYiot.  C.35,  8.2:  "Fiomaadafterthe  pass- 
ing ct , this  Act  all  rents,  annnities,  dividends,  and  other 
peiiodieal  payments  in  the  natnre  of  income  (whether 
neerred  or  nude  payable  nnder  an  instmment  in  writiag 
It  otherwise)  shall,  uke  interest  on  money  lent,  be  oon- 
■dered  as  aooming  from  day  to  day.  and  aball  be  appor- 
tioDable  in  respect  of  time  accordingly." 


Fur,  J.— Down  to  the  recent  Apporlioniuent 
Act  no  rent,  apportioned  in  respect  of  time,  came 
nnder  the  operation  of  certain  statutes,  which  do 
not  apply  to  this  now.  By  the  Act  of  1870  rent 
became  aoportionable  and  was  deemed  to  have 
accrued  from  day  to  day.  The  testator  in  thiM 
case  made  a  will  before  the  passing  of  the  Act  of 
1870,  and  be  made  a  codicil  subsequent  to  the  Act 
of  1870.  by  which,  except  so  far  as  he  had  altered 
his  will,  he  confirmed  his  will  and  previous  codicil. 
Now,  the  testator  by  his  will,  which  bore  date  in 
1869,  bequeathed  all  the  rest  and  residue  of  his 
personal  estate  to  certain  persons  npon  trusts 
which  I  nend  not  refer  to.  Having  given  that,  he 
proceeded  to  devise  his  real  estate.  Now,  with 
regard  to  that  the  position  of  this  property  was 
this :  His  eldest  son  had,  under  a  post-nuptial 
settlement,  become  tenant  in  tail  of  certain  estates 
in  the  North  Biding  of  Yorkshire.  The  testator 
was  possessed  of  other  large  real  property,  and  be 
devised  this  property  over  which  be  had  such 
power  to  dispose,  putting  it  shortly,  upon  trust 
tor  his  son  in  strict  settlement  if  he  resettled 
the  estate  to  which  he  was  tenant  in  tail.  Tn  the 
event  of  the  son's  doing  so  the  testator  gave  the 
estate,  which  he  had  power  to  devise,  in  another 
direction.  To  put  it  very  shortly,  he  gave  the 
estate  to  A.  in  one  event,  and  to  B.  in  another, 
and  he  gave  to  A  an  interval  of  twelve  months 
during  which  to  elect  whether  he  would  dispose  of 
the  estate  of  which  he  was  tenant  in  separate  tail  in 
the  manner  in  which  the  testator  required,  or  would 
not  do  so.  Then  the  testator  gave  the  clear  and 
nndisposed-of  rents  and  profits  of  his  appointed 
and  devised  real  estate  to  his  trustees  until  his 
son  should  make  the  election,  or  make  the  settle- 
ment in  case  he  should  do  so.  Again,  statmg  the 
will  shortly,  he  gave  those  dear  and  nndisposed- 
of  rents  to  his  son  in  the  event  of  his  electmg  in 
the  manner  that  his  father  desired,  and  to  other 
persons  in  the  event  of  his  not  so  electing.  The 
question  I  have  to  determine  is,  what  are  the  clear 
and  nndisposed-of  renta  and  profits?  If  they 
are  the  clear  and  undiposed-of  rents  and  profits 
as  they  would  be  existing  snpposing  the  testator 
had  died  after  the  making  of  his  will,  that  would 
have  included  the  whole  rents  without  apportion- 
ment ;  but  if,  on  the  other  hand,  they  are  to  be 
treated  aa  if  the  testator's  will  speaks  from  the 
dato  of  his  death  with  regard  to  the  construc- 
tion to  be  put  npon  those  words,  then  of  course 
the  Apportionment  Act  applies,  and  the  clear  and 
nndisposed-of  rents  do  not  include  anything  but 
the  rents  accrued  unoe  the  death  of  the  testator, 
and  the  apportioned  rents  go  to  the  personal 
estate.  That  is  the  qnestion  which  I  have  to 
determine.  Now,  it  appears  to  me  that,  according 
to  the  true  oonstmotion,  these  rents  are  to  be 
apportioned.  The  Apportionment  Act  is.aa  has 
been  already  obscnrved  by  judges  who  have  had  to 
construe  it  before  myself,  very  general  in  its 
words.  It  enacts  that  fh>m  and  after  the  passing 
of  the  Act  rent  shall  be  apportioned  as  if  it  were 
interest,  and  as  if  it  accrued  from  day  to  day. 
That' lays  down  a  general  principle  npon  whidi 
eveiything  is  to  proceed,  and  I  think  therefore 
that  it  would  be  a  very  narrow  construction 
which  held  that  it  did  not  apply  to  every  instiru- 
ment  which  came  into  operation  after  the  passing 
of  the  Act.  J  think  in  this  case  that  conclusion 
is  confirmed  by  two  considerations :  one,  that  the 
testator  made  a  codicil  confirmii^  hisj^ri^lf^d  ^ 
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tberefore  in  effect  causing  his  will  to  Bpeak  from 
the  date  of  that  codicil,  which  codicil  itself  was 
rabseqnent)  in  date  to  the  Act ;  the  second,  which 
I  cannot  entirely  lay  aside,  is  this,  that  by 
the  24tih  section  of  the  Wills  Act  it  was  enacted 
A>at  every  will  should  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in  it,  to 
■peak  and  take  effect  as  if  it  had  been  ezecated 
knniediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  appeared  by  the  will. 
Now,  if  I  inquire,  as  at  the  date  of  the  death  of 
the  testator,  what  was  the  personal  estate  which 
passed,  I  find  that  that  personal  estate  must  hare 
inclnded  the  apportioned  part  of  the  rents  down 
to  the  death  of  the  testator,  and  if  the  personal 
estate  did  include  those  apportioned  rents,  then  it 
follows  that  those  apportioned  rents  were  not 
nndisposed  of,  because  in  faot  they  had  gone  as 
part  of  the  personal  estate.  Two  cases  have  been 
Teferred  to,  which  certainly  throw  considerable 
light  on  the  views  of  other  judges  on  this  parti- 
enlar  qnestios.  They  were  Capron  v.  Capron, 
before  Malins,  Y.O.,  and  the  case  of  Hasluek  v. 
Pedley,  before  the  Master  of  the  Bolls.  In  that 
ease  the  Master  of  the  Bolls  used  this  langaage, 
which  I  adopt:  "The  Act  does  not  affect  the 
meaning  of  the  will ;  it  only  alters  its  legal  opera- 
tion. A  devise  of  Blackacre,  before  the  Act, 
carried  the  accruing  rents ;  now  it  does  not, 
aot  becanse  the  meaning  of  Blaokaore  has  been 
altered,  bnt  because  tba  legal  effect  of  the  devise 
is  different."  So  here  it  appears  to  me  that  the 
bequest  of  the  personal  estate  operated  upon 
something  which  but  for  the  Act  it  would  not 
have  operated  npon.  And  inasmnnh  as  the  testator 
desired  to  deal  with  the  rents,  accruing  daring 
twelve  months  or  until  the  execution  of  the  settle- 
ment, which  should  come  to  thetrustees — because 
that,  I  think,  is  the  real  subject-matter  of  the 
heqnest — and  the  Act  has  altered  the  amount  of 
rents  coming  to  them,  it  may  well  be  said  that 
the  will  of  the  testator  is  not  affected,  as  regards 
eonstmction,  by  the  Apportionment  Act,  although 
that  Apportionment  Act,  having  altered  the  rights 
vnder  it,  has  in  effect  produced  a  different  result. 
The  construction- remains  the  same,  to  use  the 
language  of  the  Master  of  l^e  Bolls,  although 
the  legal  effect  is  different.  It  appears  to  me 
that  is  the  true  conclusion  I  ought  to  come  to, 
and  I  must  make  a  declaration  accordingly. 

Solicitors  for  the  plaintiff,  BeU  and  Steward. 

Solicitors  for  the  defendant,  Gollyer  -  Brietoto, 
Withers,  and  fZuueZZ,  agents  for  Stamp,  Jaekeon, 
and  Birkg,  Hull. 

Solicitors  for  the  parties  having  liberty  to 
attend,  Slaughter  and  Cdlegrave. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  April  2. 

(Before  CocKBimN,  L.C.J.  and  Mxllor,  J.) 

Xe6.  on  the  prosecution  of  A.  Ckilf  (app.)  v.  Sn 

BicHABD  Wallace  (resp.).  (a) 

Highway — Diversion — View  hy  justices — Validity 
of  certificate— ^  ^  ^  Will.  4,  c.  50,  «».  85,  91. 

Where  justices  rsrtify  that  a  n«to  road  wHl  he  more 
commodious  Hum  the  otiefor  tolUeh  it  is  proposed 
to  be  substituted,  it  must  unequivocally  appear 
on  the  face  of  tJte  certificate  that  they  haue  arrived 

(a)  Kaport«d  bj  A.  H.  Potbbb,  Eiq.,  B<Lrriater«t-Law. 


at  that  eondtuion  from  their  own  p«r«o»aI 
inspection,  and  not  from  statements  rehieh  Ote/y 
might  have  received  from  other  parties. 

An  applicalion  was  made  to  the  court  of  quarter 
sessionefor  power  to  divert  and  turn  a  certoM 
highway  in  the  parishes  of  0.  and  8.,  a»i  to 
sxAstitute  a  new  highway  in  lieu  thereof. 

The  eertijicate  of  two  justices  required  by  the  5  4*  6 
WiU.  4,  e.  50,  did  not  state  that  the  old  road  woM 
become  unneeeesary  upon  the  completion  of  the 
new  road,  but  that  the  imio  road  would  be  mors 
eomrtodUms  to  ikenublie,  "  because  the  old  path- 
way paesee  at  the  0.  end  through  a  low  part  of 
the  parfc,  which  upon  inquiriee  we  find  in  spring 
and  winter  is  necessarily  wet  and  uncomfortable 
for  waiking ;  and  along  tlie  8.  portion  is  very 
irregular,  not  only  in  Us  direction,  but  alto  hy 
tlie  numerous  hoks  and  uneven  ground  over 
which  it  passet." 

The  sessions  were  of  opinion  that  the  certifieaie  was 
insufficient,  and  altered  the  appeal. 

Held  (,upon  appeal),  that  the  order  of  sessions  was 
right,  as  it  did  not  appear  by  the  certificate  of  the 
justices  that  the  statement  thai  the  new  road 
would  be  more  commodious  was  based  on  their 
own  personal  inepections. 

Udd  also  by  Coekbum,  GJ. :  Thai  as  this  was 
merely  an  application  to  divert  a  highway,  it 
was  not  necessary  to  state  in  the  certificate 
that  the  old  road  would  become  unnecessary. 

This  was  an  appeal,  which  came  on  for  hearing 
at  the  general  quarter  sessions  at  Ipswich,  in  and 
for  the  oonnty  of  Suffolk,  on  the  5th  July  1878, 
against  an  order  or  oertificato  of  two  justioes  to 
divert  and  turn  a  certain  pathway,  being  a  high- 
way in  the  parishes  of  Orford  and  Sndboume, 
Suffolk,  under  the  5  &  6  Will.  4,  c.  50. 

The  sessions  allowed  the  appeal,  upon  the 
ground  that  the  justices'  oertificato  was  inoom- 
pleto  in  not  stating  that  the  old  pathway  or  high- 
way is  or  will  become  unneceeeary.  It  was  now 
sought  to  set  aside  the  order  of  seeaions,  and  tiw 
following  case  had  been  stated  for  the  opinion  of 
the  court : 

1.  The  notices  on  both  sides  were  admitted,  and 
form  part  of  the  case. 

2.  The  justices'  certificate  was  as  follows : 

To  Her  Majesty's  justioes  of  the  peace  at  their  jreBOCil 
qnarter  sessions,  to  be  bolden  at  the  CSonnf^  Hall,  in 
and  for  the  oounty  of  Suffolk,  on  the  5Ut  July  1878. 

We,  Arthar  John  Bethel  Thelltuson  and  Eneit  St 
Oeorge  Cobbold,  Esqs.,  two  of  Her  Majesty's  inatioea  of 
the  peiuie,  in  and  for  the  said  cooniy,  do  nereoj  oerHSj 
that  on  the  20th  ICoroh  last  reqaisitionB  were  made  to  of, 
as  two  of  Her  Majes^'s  jnsticeR  of  tiie  peace  in  and  for 
the  said  county,  by  Henry  Brindley,  the  surveyor  of  ^ 
highways  of  the  parish  of  Orford,  in  the  connty  aforenid, 
to  view  a  certain  pathway  or  hi^way  situate  in  the 
parishes  of  Orford  and  Sudboome  aforesaid,  leading 
irom  Orford  aforesaid  to  Sudbonme  and  Chillesford  in 
the  said  county  commencing  at  or  near  to  the  east  gate 
of  the  Sudbonme  Hall  Park  and  terminating  on  t^  east 
side  of  a  certain  wood,  called  Watling  Wood,  the  whole 
of  the  said  lands  being  in  the  occupation  of  Sir 
Bichard    Wallace,    of    Sudbonme    Hall,   in    tiie    said 

Earish  of  Sudbonme,  Baronet,  H.P.,  and  also  the 
mds  and  grounds  through  whidi  a  new  pathway  or  high- 
way was  intended  to  be  made,  commencing  also  at  or 
near  to  the  east  gate  of  the  said  park,  and  prooeediog 
thence  in  a  westerly  direction  through  lands  in  t^e  saia 

fiarishes  of  Orford  and  Sudboume  (the  whole  of  the  said 
ands  being  in  the  oocnpation  of  the  said  Sir  Bichaid 
Wallace),  and  terminating  at  or  near  the  east  side  of  the 
said  wood,  called  Watling  Wood,  so  aa  to  make  such  new 
pathway  or  highway  more  commodioos  to  the  public  than 
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sii£5oient,  and  alao  whether  the  plan  accom* 
panying  the  s^^id  cartificate  is  in  accordance  with 
the  Aot  of  5  &  6  Will.  4  c.  50. 

10.  If  the  court  shall  be  of  opinion  that  the  cer- 
tificate is  complete  and  is  auffiuient,  and  that  the 
plan  is  in  accordance  with  the  Act,  then  the 
judgment  of  the  quarter  sassiona  is  to  be  reversed, 
and  the  matter  to  go  back  to  the  sessions  for  th« 
parpose  of  having  the  questions  of  fact  deter- 
mined and  of  proceeding  thereon  according  to 
law. 


tlie  praaent  pathway  or  highway.    And  we  do  farther 

certify  that  on  the  1st  April  laat  we  jointly  made  the 

view  nqoired  by  the  said  snrveyors,  and  tiiat  upon  such 

jdst  view  it  speared  nnto  ng  that  snoh  proposed  new 

IttUhway  or  highway  would  be  more  commodioiu  to  tiie 

public  than  the  present  pathway  or  highway.    And  the 

nid  Sir  Bichazd  Wallaoe,  being'  the  owner  of  the  lands 

ud  nonnda  throo^  whieh  snoh  newi>athway  or  hig:h- 

ny  heisinbefore  {wrtionlarly  deeoribed  ia  proposed  to 

be  made,  having  oonsented  thereto  by  writing  nnder  his 

band;  bearing  date  the  4th  April  last,  and  hereunto 

ameied,  we  directed  the  said  Henry  Brindley  and  John 

Martin  as  enoh  gureyoni  as  aforesaid  to  affix  copies  of 

fte  MTsnd  notioae,  Aa.  .  .  .  And  we  do  fnrther  certify 

Uist  a  plan  hath  this  day  been  delivered  to  ns,  partion- 

larly  deseribing  the  said  highway  so  proposed  to  be 

diverted  ud  tamed  as  aforesaid.    And  the  said  lands 

and  grounds  throQ{^  which  a  new  highway  is  proposed 

io  be  made  as  aforesaid  by  metea,  bonnds,  and  admeasnre- 

menis  timeof ,  Tieiiiled  on  the  oath  of  Benjamin  Monlton, 

of  Woodt»idge  aforesaid,  a  competent  sorreyar.    And  we 

do  farther  certify  that  the  proposed  new  pathway  or 

bighway leading  from  Orford  aforesaid,  to  Snabooms  and 

CUDesford  in  the  same  comity,  and  particularly  described 

in  the  aaid  notice  as  aforesaid,  will  be  more  commodions 

to  the  pnbho  than  the  preseirt  highway,  beeanse  the  old 

psili  passes  ait  the  Orford  end  tlmnigh  a  low  p<urt  of  the 

|ia>k,  which  npon  inqniriss  we  find  in  spring  and  winter 

IS  oeoeBgarily  wet  and  oncomfortable  for  walking,  and 

jdong  the  Sadbonme  portion  in  very  irregnlar,  not  only 

in  its  direction,  but  also  is  made  inconvenient  by  the 

mimeroas  holes  and  nneven  ground  over  which  it  passes, 

wbereae  the  new  path,  by  taking  a  slight  carve  from  the 

Orford  end,  avoids  the  wet  ground,  and  thence  continues 

along  the    Sndbonme    portion  in  a  perfectly  straight 

direction,  and  is  smooth  and  regular  and  a  made  path, 

the  present  one  being  in  fact  simply  a  track,  the  exact 

direction  of  which  is  uncertain,  while  the  new  path  there 

is  deariy  uparent  both  by  night  and  day,  the  slight 

addition  in  length  of  but  aixtmn  yards  being  fully  and 

more  than  compensated  for  by  the  even  and  r^^ular 

Banner  in  which,  the  new  path  has  been  made.     Given 

under  our  hand  this  18th  May  1878. 

(Signed)  Abthtir  J.  B.  Thilluson. 

EnUBBT  S.  G.  COBBOLD. 

4.  It  was  objected  on  the  part  of  the  appellant 
tbat  the  justices'  certificate  was  incomplete  and 
insufficient  because  it  did  not  state  thai  the  old 
pathway  or  highway  ia  or  will  become  unneces- 
sary, and,  if  so,  why  it  was  or  would  become  un- 
necessary. 

5.  The  tessions  decided  that  the  justices'  cer- 
tificate was  incomplete  and  insufficient  in  not 
stating  that  the  old  pathway  or  highway  is  or  will 
become  nnneceanwy.  A  copy  of  the  order  of 
Mssiona,  oertified  by  the  clerk  of  the  peace,  is  set 
OQt  in  the  appendix  hereunto  annexed. 

6.  It  being  thus  the  opinion  of  the  quarter  sessions 
tbatthe  justices'  certificate  was  incomplete  and 
insafficient,  the  sesaiona  considered  it  unnecessary 
to  hear  the  erideace  on  the  question  of  fact,  and 
ike  appeal  was  allowed,  subieot  to  a  case  for  tho 
opinion  of  the  Qneen's  Bench  DiviaioD  of  the  High 
Conrt  of  Justice. 

7.  The  appellant  also  contends  that  the  said  oer- 
^cate  is  insufficient  on  the  ground  that  the  state- 
ment therein,  that  the  new  path  will  be  more  com- 
nodioos,  is  Imsed  partly  upon  inquiries  made  by 
tile  justices,  and  it  does  not  unequivocally  appear 
tbat  they  acted  on  their  own  view  as  required  by 
tlie  85th  section  of  the  Aot  5  &  6  Will.  4,  c.  50. 

,  8.  The  appellant  farther  contends  that  the  cer- 
tificate and  plan  herein  do  not  "particularly 
describe  the  old  and  new  highways  by  metes, 
boands,  and  admeasurements  thereof,"  as  required 
by  the  85th  section  of  the  said  Act. 

9.  The  questions  for  the  opinion  of  the  court 
We  whether   the    certificate   ia    complete    and 


By  5  &  6  Will.  4  c.  50,  s.  85  it  is  enacted  that 

When  it  shall  appear  upon  each  view  of  inch  two 
justices,  made  at  the  request  of  the  surveyor  as  afore- 
said (sect.  84),  that  any  public  highway  may  be  diverted 
and  turned  either  enturely  or  subject  as  aforesaid,  so  as 
to  make  the  same  nearer  or  more  commodious  to  the 
public ;  and  tiie  owner  of  the  land  or  grounds  thzongfa 
which  new  hij^hway  so  proposed  to  be  made  shall  oonsemt 
thereto  by  writing  under  his  hand  ;  or  if  it  shall  appear 
npon  such  view  that  any  public  highway  ia  nnnecossaiy, 
the  said  jnatioes  shall  direct  the  surveyor  to  afBx  a  notice 
in  the  form  or  to  the  effect  of  achednle  4,  in  legible 
charracters,  at  the  place  and  by  the  side  of  each  end  of  the 
said  highway  from  where  the  same  is  proposed  to  be 
turned,  diverted,  or  stopped  up  .  .  .  the  notices  to  be 
published.  .  .  .  and  the  said  several  notices  having  been 
ao  published,  and  proof  thereof  having  been  given  to 
the  satisfaction  of  the  said  jnstices,  and  a  plan  having 
been  delivered  to  them  at  the  same  time  partaonlarly 
describing  the  old  and  proposed  new  highway  by  metes, 
bounds,  and  admeasurements  thereof,  which  plan  shall 
be  verified  by  some  competent  surveyor,  the  said  justices 
shall  proceed  to  certify  under  their  hands  the  fact  of 
their  having  viewed  the  said  highway  as  aforeaud,  and 
th»t  the  proposed  new  highway  is  nearer  or  more  ooili> 
modious  to  ue  public  ;  and  if  naacsr  the  said  certifieate 
sh^  state  tiie  nnmber  of  yards  er  feet  it  is  nearer,  or  if 
more  commodions  the  reason  why  it  is  so,  and  if  the  high' 
way  Ls  proposed  to  be  stopped  up  as  unnecessary,  either 
entirely  or  subjeot  as  aforesaid,  then  the  certificate  shaD 
state  the  reason  why  it  ia  unnecessary. 

Sects.  88and  89  provide  for  an  a/pfieal  to  sessiona. 
By  seat.  91 : 

If  no  Booh  anpeal  be  made,  or  being  made  shaO  be 
dismissed  i»  aforesaid,  then  the  jnstiees  at  the  said 
quarter  seesioas  shall  make  an  order  to  divert  and  turn 
and  to  stop  Uf  such  highway  either  entirely,  or  aubjest 
as  aforesaid,  or  to  divert,  turn,  and  stop  up  snoh  old 
highway,  and  to  purchaae  the  ground  and  soil  for 
such  new  highway,  or  to  stop  up  such  unnecessary 
highway,  either  entirely  or  subject  as  aforesaid, 
by  such  ways  and  means,  and  subject  to  snoh  ex- 
ceptions and  conditions  in  all  reapects  as  in  this  Act  is 
mentioned  in  regard  to  highways  to  be  widened  .  .  . 
but  no  old  highway  (except  in  the  case  of  stopping  up  snch 
useless  highway  as  herein  is  mentioned)  shall  be  stopped 
up  until  such  new  highway  shall  be  completed  and  put 
into  good  condition  and  repair,  and  ao  oertified  bj  two 
jnstiees  of  the  peace  upon  view  thereof. 

Poyier  {OuUy,  Q.C.  with,  him)  for  the  appoint 
— ^The  certificate  before  the  conrt  contains  no 
statement  tbatthe  old  nMd which  it  is  proposed  t« 
stop  up  either  is  or  will  become  unnecessary.  It 
ia  true  that  the  jnatioes  are  only  asked  to  g:ive 
authority  "to  divert  and  turn,"  but  in  reaKty 
authority  to  stop  np  the  eld  road  is  sought  for, 
though  the  conditions  precedent  to  snoh  stopping 
np  are  evaded.  The  85th  seotioa  of  the  Act  oon- 
templates  two  things :  tbe  stopping  up  of  aa  oUl 
way  aa  unnecessary,  and  the  diverting  a  way  by 
Bobstituting  a  new  w»y  for  it.  It  is  submitted 
that  though  there  may  be  a  stopping  np  without  a 
diversion,  there  cannot  be  a  diversion  withooA  a 
stopping  up,  and  if  that  is  so  all  the  condttiooa 
with  respect  to  stoppiog  np  must  be  onmplied  with 
in  the  latter  case,  and  that  has  not  been  done  here. 
B«g.  y.  PMUipt  (L.  Bep.  1  Q.  B.  648  j   36  L.  JL 
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217,  M.  C.)    supports  this    argament.       If   all 
alluBion  to  the  old  road  was  sarplnsage,  the  time 
spent  in  disoasaing  that  case  was  time  wasted. 
As  suggested  in  the  case  cited,   it    is   not  the 
road  that  is  diverted,  but  the  traffic  over  the  road, 
and  that  can  only  be  done  by  stopping  up  the  old 
road  either  by  a  barrier  or  some  order  of  justices. 
That  there  could  not  be  a  diversion  without  a 
stopping  up  is  clearljr  contemplated  by  the  Act. 
The  order  of  justices  is  provided  for  by  sect.  91, 
which  says,  "  the  justices  at  the  same  quarter 
sessions    shall    make   an    order    to    divert    and 
turn    and    to    stop    up    such    highway    either 
entirely  or  subject   as  aforesaid,  or  to  divert, 
turn,  and  stop  up  such  old  highway,  and  to  pur- 
chase ground  for  such  new  highway,  or  to  stop  up 
such  unnecessary  highway,"  so  there  can  be  no 
order  for  diverting  without  at  the  same  time  em 
order  to  stop  up.     (See  form  of  order,  ached.  19  of 
Act.)  The  new  highway  might  be  shorter  or  more 
commodious,  and  yet  there  might  be  some  reason 
which    would    still   make    the    old   road    neoes- 
saiy.     There  might,    for    instanoe,    be   a   well 
to  which  it  was  the  sole  means  of  approach,  and 
the  certificate  should  show  that  this  is  not  so. 
The  authorities  upon  the  second  point  are  oon- 
olasive.     Here  the  certificate  states  that  the  ius- 
tioes  base  their  opinion  that  the  new  road  will  be 
more  commodious  upon  inquiries  that  they  have 
made,  or  at  all  events  partly  upon  inquiries  made 
by  them.    In  Beg.  v.  The  llarquU  of  Voumthire  (4 
A.  &  E.  698)  Lord  Denman  says:  "  We  think  that 
it  does  not  by  any  fair  or  reasonable  infwenco 
(and  such  onl^  ought  we  to  apply)  follow  that  the 
motive  operatu^  upon  the  justices  was  the  view 
only.    They  migh^  consistently  with  a  fair  and 
reasonable  constmotion  of  the  order,   have  been 
influenced  bjr  other  proof.  If  so,  the  justices  never 
obtained  juriadiction  over  the  subject,  and  their 
order  cannot  be  supported."      Beg.    v.  Stephen 
Jones  (12  A.  &  E.  684)  is  also  in  point,  and  the 
principle  was  recognised  in  Beg.  v.  MUverton  (5  A. 
&  E.  oil).     On  both  gronnds  therefore  this  certi- 
ficate  is  bad,  and  the  ordef  of  qnarter  sessions 
should  be  affirmed. 

Buhoer,  Q.O.  (C.  E.  Maidm  with  him).— The 
application  here  is  merely  to  divert  a  highway  and 
not  to  stop  up.  The  distinction  is  clearlv  recog- 
nised in  the  sections  of  the  Act,  and  a  different 
mode  of  procedure^in  provided  for  in  each  of  those 
cases.  All  we  ask  for  here  is  to  be  allowed  to  go 
by  steps.  Later  on  it  may  be  an  application  may 
be  made  to  stop  up  the  old  road,  bat  that  is  not  so 
at  present.  The  distinonon  between  diverting  or 
tnming  and  stopping  np  was  recognised  in 
Jgmundetham  y.  OormoaUu  (Anderson's  Bep. 
234).  It  is  not  necessary  to  inquire  into  the 
precise  meaning  of  the  words  diverting  and 
tnming,  bat  they  mean  something  distinct  from 
stopping  np,  and  all  conditions  for  diverting  and 
taming  have  been  complied  with  here.  As  to  the 
■eoond  point,  the  Act  has  been  ixilly  carried  out. 
The  magistrates  have  viewed,  and  upon  such  view 
in  tihe  earlier  part  of  the  certificate  they  say  the 
new  way  will  be  more  oommodioas.  The  state- 
ment in  the  later  part  of  the  certificate  is  mere 
surplusa^  and  may  be  rejected.  Besides  even 
thwe  it  IS  stated  that  the  old  road  was  nneven, 
which  was  information  gained  from  the  view. 
Beg.  T.  Miherton  (vibi  tup.)  supports  my  argament. 
Beg.  V.  2%«  Marquie  of  Downehim  and  Beg.  v. 
Stephen  Jones  {ubi  sup.)  are  distinguishable,  as 


there  was  no  sufficient  statement  of  a  view  in  any 
part  of  the  certificate. 

GvJly.  Q.C.  in  reply. 

CocKBURN,  G.J.— I  r^rret  to  say  that  I  have 
come  to  the  conclusion  that  the  order  cannot  be 
maintained,  that  is  to  say  the  order  of  the  justices, 
and  that  the  order  by  the  court  of  quarter 
nessions  in  setting  the  order  aside,  and  in  refusing 
to  proceed  upon  it  is  right.  Two  objections  have 
been  taken  by  the  party  resisting  the  order  in 
question.  The  first  is  that  it  was  necessary  that 
the  justices  in  their  certificate  stating  that  tlui 
proposed  diversion  should  have  for  its  effect  the 
making  of  a  road  more  commodions  for  the  public, 
should  have  contained  in  addition  a  statement 
that  ithe  old  road  would  be  unnecessary,  and 
should  be  stopped  up,  and  I  have  been  rather 
struck  by  (hat  argument;  bat  I  think,  looking 
at  the  sections  in  the  Act  of  Parliament  more 
doeely,  that  there  is  no  foundation  for  it,  and  fix 
the  simple  reason  that  as  soon  as  the  procee^ngs 
have  terminated  for  the  substitation  of  a  new 
road  for  an  old  one,  the  diversion  to  which  the 
certificate  of  the  magistrates  had  reference  had 
been  established,  and  hence  the  old  road  ceased  to 
be  a  highway  at  all.  It  was  divested  at  its 
character  of  a  highway,  the  public  were  no  longer 
entitled  to  use  it  as  such,  and  it  reverted  on- 
incumbered  by  any  public  easement  or  obligation  to 
the  original  owner.  The  other  obj  ection  howeveris 
a  far  more  formidable  <»e,  and  that  is  that  it  does 
not  appear  upon  the  certificate  that  the  proposed 
substitution  of  a  new  road  would  be  more  oom- 
modioas to  the  public  as  the  result  of  the  view 
of  the  magistrates  themselves  affecting  their 
own  judgment.  I  think  this  is  necessary  under 
the  Act  of  Parliament.  The  Act  of  Parliaaent 
requires  that  the  justices  should  view,  and  not 
only  that  they  should  view,  but  that  they  shonld 
certify  under  their  hands  the  fact  of  their  having 
viewed,  and  that  the  proposed  new  highway  was 
shorter  and  more  commodious  than  the  former 
one.  If  more  commodious,  which  was  the  groand 
upon  the  certificate  as  g^ven  here,  they  had  to 
set  out  the  reason  why  it  was  sa  The  reasoas, 
I  think,  must  be  reasons  resulting  from  the  view 
on  their  own  personal  inspection,  and  not  from 
statements  which  they  might  have  received  from 
parties  possibly  interested  in  the  result.  The 
justices  m  this  case  appear  to  have  founded  their 
decision  not  upon  their  own  view,  but  upon 
inquiries.  I  do  not  mean  to  say  that  they  mast  ' 
not  consult,  bat  it  must  appear  that  the  view 
upon  which  they  founded  their  decision  was  their 
own,  and  such  a  view  was  totally  wanting  in  the 
certificate.  I  cannot  help  reg^tting  the  deoisian. 
but  the  order  of  qnarter  sessions  must  be 
affirmed. 

Mellos,  J. — I  think  I  have  come  to  the  cmi- 
dasion  on  the  same  grounds.  The  term  diversion 
must  mean  a  change  of  direction  in  the  highway, 
and  that  the  portion  of  the  highway  abandoned  is 
no  longer  highway.  What  remains  is  merely  the 
property  of  the  person  who  owned  the  land. 
That,  however,  is  not  a  point  for  decision  at 
present. 

Order  of  quarter  session*  affirmed. 

Solicitors  for  the  appellant,  i2&o<2««  and  Son,  for 
Steward  and  Bowse,  Ipswich. 

Solicitor  for  the  respondent,  Wood. 
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Leeds  Uxiox  (appa.)  v.  Tadcastbr  Union  (resps.). 
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Wedneiday,  May  7. 
(Before  Cockbubn,  C.J.  and  Lopxs,  J.) 
LumITbios  (appa.) «.  Tascasteb  Union  (reaps.)  (a) 

SMement  hy  re$idenee — Child  living  apart  from 
pa«n<— 39  ^  40  Viet.  e.  61,  ».  34 

Amvpar  ekild,  horn  in  1870,  a  hattard,  was  placed 
MfMrmotW,  when  about  a  fortnight  old,  in  ih« 
ekarge  of  a  perion,  who  rended  with  the  child 
for  eight  yeari  in  the  appeUantt'  union.  Jfier- 
wonb  the  dtiUd  and  the  pereon  having  charge  of 
]ur  removed  to,  the  retpcndente'  union,  and  there, 
M  about  eeven  monthe,  became  chargeable  to  the 
poor  raiu.  The  moOter's  settlement  and  reii- 
denee  were  mA  Antown. 

EtM,  that  the  pawaer's  settlement  by  retidenee 
«nder  39  ^  40  Viet.  e.  61,  s.  34,  too*  in  the 

ZMcmts'  anion  ;  and  titat  the  order  of  removed 
-efo  too*  rightly  made. 
Ai  s  general  quarter  seaaions  of  the  peace  for 
.  the  Hdd  riding,  holden  at  Wakefield,  in  the  aaid 
1  ridinx,  on  the  14th  Oct.  1878,  before  Thomas 
Broolce,  Esq.,  and  othere,  jnatices  of  the  peace, 
ui  appeal  in  which  the  snardiana  of  Leeda  Union 
were  appellants,  and  the  gaardiana  of  Tadcaster 
-  Union  were  respondents,  came  on  to  be  tried 
trainst  an  order  of  removal  made  by  two  juaticea 
of  the  said  riding  on  the  2nd  Sept.  1878  adjadging 
the  place  of  the  legal  settlement  of  Beatrice  Emily 


Leeds  Union.  At  the  hearing  ~oi  the  appeal  the 
nid  court  of  qnarter  aessions  confirmed  the  aaid 
onler  of  the  jasticea,  subject  to  the  following 
cue: 

1.  The  panper,  Beatrice  Emily  Wright,  ia  the 
illegitimatB  c^ild  of  Caroline  Wright,  and  was 
bom  in  the  pariah  or  townahip  of  Boondhay,  in 
the  West  Biding  °m  May  1870. 

2.  When  the  panper  waa  aboat  a  fortnight  old 
abe  was  placed  ny  her  mother  in  the  oare  of  John 
Oakes  and  his  wife. 

'      3.  John  Oakes  and  his  wife  resided  at  Seaoroft 

f   from  Dec.  1871  to  Feb.  1878,  and  dnring  all  thia 

[    time  the  panper  lived  with  them  without    re- 

'.    ceiving  any  relief,  except  that  in  Sept.  1875  the 

pto|)er  waa  aent  by  John  Oakea  for  one  week 

(dnring  the  temporary  illness  of  bis  own  daughter) 

to  the  honse  of  nia  son,  who  lived  at  Crosagates, 

in  the  Weat  Biding. 

4.  At  the  time  the  panper  waa  ao  aent  to  Croaa- 
SMea,  both  John  Oakes  and  hia  wife  intended  to 
Driog  her  back  to  their  honae  at  Seacroft  within 
*  period  of  a  week  or  thereabouts; 

5.  In  Feb.  1878  John  Oakea  and  his  wife  with 
the  panper  left  Seacroft  and  went  to  reside  in 
Croasgates  within  the  respondenta  Union,  and  in 
Sept.  1878  the  pauper  became  chargeable  to  the 
nspondents  Union. 

6.  No  evidence  was  given  of  the  settlement  by 
birth  or  otherwise  of  Caroline  Wright,  the  mother 
of  the  panper,  thongh  evidence  was  given  that 
(he  respondents  had  made  ananooesafnl  enquiry 
about ib 

7.  During  all  the  time  aforesaid  the  parishes  or 
townships  of  Seacroft  and  Bonndhay  were  com- 
prised within  the  appellants'  union. 

_8.  Copies  of  the  order  of  justices  and  grounds 

!•)  ii«(«iMd  Bj  M.  W.  McKiLLAa,  Esq.,  Barrister  at-Iaw. 
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of  removal  and  gronnda  of  appeal  accompany  and 
form  part  of  thia  caae. 

9.  Upon  the  above  facts  the  coort  of  qnarter 
seaaions  sonflrmed  the  above  order. 

The  question  for  the  court  of  Queen's  Bench 

Division  waa  whether  they  were  right  in  dmng  ao. 

_  If  the  anawer  of  the  court  were  in  the  afiBrma- 

tive,  the  order  of  aeaaions  was  to  stand,  otherwise 

it  would  be  reversed. 

Lofihouee  for  the  respondents. — Thia  settle- 
ment oomes  within  the  words  of  39  &  40  Yict.  c. 
61,  a  "34,  by  which  it  ia  enacted  that  "  Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  in  such  manner  and  under 
such  circumstances  in  each  of  such  years,  as 
would  in  accordaooe  with  the  several  statutes  in 
that  behalf  ivnder  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  be  ahall  acquire 
a  aettlement  in  aome  other  pariah  by  a  like  resi- 
dence or  othenriae."    [Stopped  by  the  Court.] 

Poland  and  LumUfu  for  the  appellants. — To 
reside,  according  to  the  meaning  of  this  section, 
must  involve  some  personal  act  by  the  individual 
who  thereby  obtains  a  settlement.  A  child  of 
this  age  ia  incapable  of  selecting  a  residence  as  a 
voluntary  proceeding ;  if  it  were  otherwise  and 
the  settlement  in  this  case  were  good,  the  resnlt 
must  be  frequently  to  separate  children  from 
tbeir  parents.  Moreover,  this  was  not  a  residence 
at  Seacroft  which  wonld  constitute  irremovability 
nnder  9  &  10  Yict.  c.  66 ;  it  ia  rather  the  case  o: 
the  child  who  was  sent  year  after  year  to  a 
charitable  institution,  but  yet  constructively  re- 
sided with  his  mother  in  another  parish,  and  was 
held  to  be  irremovable  when  he  became  chargeable 
in  the  mother's  pariah : 

Bitg.  V.  Alringiott,  L.  Bep.  5  Q.  B.  406. 
This  statute  of  irremovability  ia  subject  to  the 
proviso  in  11  &  12  Yict.  c.  Ill,  s.  1,  "  Provided 
always  ttiat  whenever  any  person  should  have  a 
wife  or  children  having  no  other  settlement  than 
his  or  her  own,  anch  wife  and  children  ahonld  be 
removable  from  any  pariah  or  place  from  which 
he  or  ahe  wonld  be  removable,  notwithatanding 
any  proviaiona  of  the  aaid  recited  Act  (t.  e.  9  &  10 
Yict.  c.  66),  and  ahonld  not  be  removable  from 
any  pariah  or  place  from  which  be  or  abe  would 
not  DC  removaole  by  reaaon  of  any  provision  in 
the  aaid  recited  Act."  lliere  waa  nothing  here 
to  make  the  mother  irremovable  from  Seacroft, 
and  therefore  the  pauper  can  neither  be  irre- 
movable from  there,  nor  have  a  aettlement  there  : 
Reg.  V.  Pott  Shriglty,  12  Q.  B.  143. 

Cockbubn,  C.J. — We  think  our  judgpnenc  mnat 
be  to  confirm  the  order  of  removal  and  that  of 
the  quarter  aeaaions.  It  has  been  ingeniously 
argued  that  the  case  is  bound  by  the  proviso  in  11 
&  12  Yict.  c.  Ill,  to  9  &  10  Yict.  o.  66,  a.  1,  which, 
it  is  said,  limits  the  irremovability  of  a  child  to 
the  place  where  the  parent  is  irremovable.  But 
the  proviso  has  nothing  to  do  with  the  present  caae : 
ita  object  w»s  to  prevent  the  diapersing  of  dif- 
ferent members  of  a  family.  Here  there  is  no 
consideration  of  that  kind,  and  we  have  only  to 
decide  upon  the  applicability  of  sect.  34  of  the 
Act  of  1876  to  the  circumstances.  The  panper 
has  actually  resided  for  three  years  in  Seacroft, 
but  it  is  contended  that,  because  the  molher  lived 
in  another  parish,  the  child  constructively  re- 
reaided  with  her  and  where  she  resided.    It  is 
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trne  that  \vhere  a  child  is  under  the  anthmity 
and  control  of  ita  parent,  it  may,  even  placed  at  a 
school  in  a  different  parish,  be  said  to  con- 
straotively  reside  with  the  parent.  Here,  how- 
eTer,  the  child  had  been  entirely  given  np  by  its 
mother;  it  was  not  a  suHpension,  bnt  a  virtual 
abandonment  of  the  maternal  right.  Circnm- 
stanced  as  she  was,  she  asked  Oakes  and  his  wife 
to  take  the  child  oS  her  hands,  and  the  child 
resided  with  them  in  another  parish  without  any 
intention  on  the  part  of  the  mother  to  resnme 
her  rights.  Mr.  Poland  has  contended  that  under 
sect.  34,  there  mnst  be  an  intention  on  the  part  of 
the  person  residing  to  choose  a  residence,  bat 
nothing  of  the  kind  is  expressed  in  the  Act.  The 
expression  is  simply  "  snail  have  resided."  The 
ebild  must  have  resided  somewhere,  and  the 
words  and  spirit  of  the  section  are  satisfied  by 
actual  residence  on  its  put.  Th«  section  may 
sometimes  produce  inconvenienoe,  bnt  on  the 
whole,  its  operation,  by  preventing  people  from 
being  torn  from  a  neighbourhood  in  which  they 
have  long  been  living,  is  likely  to  be  beneficial. 
I  think  this  is  a  case  oertainly  within  ita  appli- 
cation. 

ZjOPSS,  3. — I  am  of  the  same  cpinion. 

JudgfMntfor  re^ondenit. 

Solicitors  for  appellants,  G.  O.  0.  Eiuhworth, 
fbr  Clcarke  and  Bon,  Leeds. 

Solicitors  for  respondents,  Torr  and  Co. 


COMMON    PLEAS   DITI8I0N. 

Dee.  7, 1878,  and  Jan.  11, 1879. 

(Before  Dsnuab,  J.) 

NiGOm  V.  CoLTiLLi.  (a) 

FaUe  imjiritonment — Time,  mode  of  eomputation 
— Calendar  month — Evpiraiion  of  tern  of  im- 
prieonmetU. 

The  phtintiff,  tolw  had  been  sentenced  iy  a  poUee 
tnagistrate  on  the  Slst  Oct.  to  two  different  terme 
of  irmpritomKnent  on  two  convictions,  the  first  for 
"  one  calendar  month,"  the  second  "for  fovrteen 
dajjs,  to  commence  at  the  expiration  of  the  tnt- 
pnsonmeni  previously  adjudged,"  susd  the  de- 
fendant, the  governor  of  Ooldlath  Fields  Prison, 
for  false  imprisonment.  The  plaintiff  was  re- 
eeived  into  the  defendant's  custody  on  the  Z\st 
Oct.,  and  finaUy  released  on  the  14ih  Dec  at 
9  a.m. 

JBisId,  that  fhe  facts  disclosed  no  cause  of  action, 
'Ste  term  of  im/prisownmi  not  strictly  expiring 
vmtil  midnight  on  the  \Uh  Bee. 

"■One  cdUndor  mouth,"  «n  a  sentenee  of  imtprison- 
ment,  msana  a  period  eupiring  on  &ot  clay  in 
the  eueoeeding  month  whiek  eorreeponds  mir 
merically  toUk  the  day  on  tohtick  the  eentenee  is 
pronounced. 

FUSTHEB.  CONSISBE&TIOir. 

The  plaintiff,  who  sued  the  governor  of  Gold- 
kath  Fields  Prison  for  false  imprisonment,  had 
been  sentenced  on  the  Slst  Oct.  to  two  successive 
terms  of  imprisonment,  one  calendar  month  and 
fourteen  days  respectively. 

The  defendant  received  the  plaintiff  into  his 
enstody  on  the  afternoon  of  the  same  day,  and 
finally  discharged  him  at  9  a.m.  on  the  Hth  Dec. 

The   jury  having    provisional!}'    assessed    the 

(a)  Beported  by  J.  A.  Footk,  Esq.,  Barrister-at-Law. 


damages    at  20«.,  the   case  was   adjoomed  for 
further  argument. 

Kydd  and  Barnard,  for  the  plaLatifT,  argued 
that  the  first  period  of  one  calendar  montli'a 
imprisonment  mast  be  regarded  as  having  com- 
menced  at  midnight  on  the  30th  Oct.,  the  plun- 
tiff  having  been  in  custody  during;  part  of  the 
Slst,  and  a  part  of  a  day  being  in  law  eqairalent 
to  a  whole  day  for  such  a  purpose.  This  being  to, 
the  month  would  expire  at  midnicht  on  29tli 
Nov.,  that  completing  thirty  entire  days.  I(  tiie 
term  were  reckoned  to  midnight  on  30th  Kot, 
the  plaintiff  would  have  been  detained  in  prisoa 
daring  the  whole  of  November  (which  woald  be 
one  calendar  month),  and,  in  addition,  one  day  in 
October,  under  a  sentence  for  one  month.  Fon^ 
teen  days  from  midnight  on  29th  Nov.  wmld 
expire  at  midnight  on  13th  Deo.,  so  that  then 
was  an  illegal  detention. 

A.  L.  BmUh,  for  the  defondant,  co&t^ed  thit 
the  first  sentence  of  one  calendar  montii  did  not 
expire  until  midnight  on  the  SOth  Nov.  at  the 
earliest.  Our.  ado.  mttt. 

Denkan,  J.  subsequently  delivered  the  fbllowiiig 
written  judgment. — This  was  an  action  for  Mm 
imprisonment  by  detaining  the  plaintiff  in  costody 
for  a  longer  period  than,  as  he  contended,  he  «h 
liable  to  be  detained.  The  facts  were  not  in  di>- 
pate.  I  took  the  opinion  of  the  jury  as  to  the 
damages,  which  were  assessed  at  20«.  After 
hearing  connsel,  1  took  time  to  consider  whether 
judgment  ought  to  be  for  the  plaintiff  or  tor  the 
defendant.  The  plaintiff  had  been  convicted  by  a 
metropolitan  pokce  magistrate  of  two  different 
assaults,  and  sentenced  to  imprisonment  apon 
each  conviction.  The  convictions  took  place  it 
11  a.m.  on  the  Slst  Oct.,  and  the  commitmenta 
were  drawn  np  in  accordance  with  the  santeaoea 
passed.  For  the  first  assault  the  plaintiff  in> 
sentenced  to  be  imprisoned  "  for  one  calendar 
month ; "  and,  for  the  second  aasanlt,  "  for  (aw 
tAen  days,  to  commence  at  the  expiration  of  the 
imprisonment  previously  adjudged."  Be  «m 
taken  into  the  custody  of  the  diefendant,  being 
the  governor  of  Coldbath  Fields  Prison,  during 
the  afternoon  of  the  Slst  Oct.,  and  finaUy  » 
leased  at  9  a.m.  on  the  14th  Dec.,  having  elainied 
to  be  released  on  the  previoos  day.  It  mt  ooa- 
tended  for  the  plaintiff  that  the  calendw  iiMali> 
(the  term  of  the  first  sentence)  oommenoed  at 
midnight  on  the  SOth  Oct  So  far  I  am  ofopioioB 
that  the  plaintiff's  contention  was  well  foanded. 
I  can  find  no  express  authority  on  the  point,  bo^ 
arguing  from  analogous  cases,  I  think  I  ought  M 
to  nold.  It  has  be^  held  in  many  cases  thati  u 
a  general  rule,  except  where  it  is  neoeseary  m 
order  to  settle  which  of  two  actions  on  the  asme 
day  is  to  prevail,  the  law  takes  no  notice  d  pert) 
of  a  day,  and  that  the  first  day  to  be  oountedia 
the  day,  any  part  of  which  is  occupied  in  the  par- 
ticular business  which  is  to  endnre  for  a  oeitaui 
number  of  days  in  order  to  fulfil  any  requiicmen* 
of  the  law.  This  principle  is  reooipiiBed  in  the 
often-cited  case  of  Oom5e  v.  Pitt  (3  Burr.  1434);  m 
Field  V.  Jones  (9  East.  154) ;  in  Glassingbm  t. 
Bawlings  (3  Bast.  407),  where  it  was  held  ttet, 
under  the  statute  which  enacted  that  a  trato 
lying  in  prison  two  months  after  an  arrest  fer 
debt  should  be  adjudged  a  bankrupt,  the  day « 
arrest  was  to  be  included  in  the  computation  ot 
the  two  months ;  and  also  in  Wright  v.  MHis  (4  H. 
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&  S.  488)  and  other  cases ;  and  this  is  stated  to  be 
the  rale  applicable  "  to  all  judicial  acts "  in  the 
jndgment  of  the  Exchequer  Chamber  in  Edwards 
V.  The  QuMn  (9  Ezch.  628).    There  are  no  doubt 
'    aeTeral  cases  in  which ,  where  the  date  is  to  mn  trom 
an  act  done,  it  has  been  held  that  the  dar  on  which 
the  act  is  done  is  to  be  excluded  from  tne  compu- 
tation.   See  Letter  t.  Oarland  (15  Yes.  jnn.  254). 
There  are  also  cases  in  which,  where  a  payment  is 
to  be  made  or  something  to  be  done  "  within  so 
many  days  or  months,"  or  "  at  the  expiration  of 
so  many  days  or  months,"  the  day  of  the  event 
within  or  at  the  expiration  of  so  many  days  from 
which  the  payment  is  to  be  made,  or  the  act  done, 
is  not  included  in  the  reckoning.     The  case  of 
a  bin  of  exchange  is  a  familiar  instance.     But 
I  can  find   no    aothority  for    saying   that    the 
general  rule   ought  not  to  apply  to  the  case  of 
a  sentence  of  imprisonment,    ifor  can  I  see  any 
ground  for  doubting  that  it  applies  to  the  case, 
where  the  sentence  is  for  a  calendar  month,  or  a 
glren  number  of  calendar  months,  just  as  much 
at  to  a  sentence  for  so  many  days.      Holding, 
then,   that    the    first   sentence  in    the    present 
case  most  be  computed  from  midnight  on  the 
30th  Oct.,  when  did  tho  calendar  month  expire  P 
The  plaintiff  contends  that  it  expired  at  midnight 
oa  the  29th  Nov.  at  the  latest ;  and  he  does  so  on 
the  gronnd  that,  if   not,  the  plaintiff  under  a 
sentence  of  one  calendar  month's  imprisonment 
would  have  to  undergo  something  more  than  a 
calendar  month's  imprisonment,  inasmuch  as  he 
would  be  imprisoned  for  the  whole  of  one  d»y  in 
October  {Le.,  from  midnight  on  the  30th  to  mid- 
night cm  the  31st  Oct.),  j)lu$  twenty-nine  days 
and  something  more  (nay,  oven  a  whole  calendar 
month  more)  in  November,  making  in  the  whole 
more  than  thirty  days ;  whereas  November,  which 
is  a  calendar  month,  only  consists  of  thirty  days. 
Herefore,  it  is  argued,  it  follows  of  necessity  that 
he  will  have  suffered  more  than  a  calendar  months 
imprisonment,  and  in  this  particular  case  he  will 
have  actually  been  imprisoned  daring  the  whole 
calendar  month  of  November,  plus  one  day  in 
October.    It  appears  to  me  that  this  argument, 
however  plausible,  is  not  sound.    The  question 
appears  to   me   to  depend    entirely  upon  what 
was  the  meaning  of  "  one  calendar  month "  at 
the  time  the  sentence  was  passed;  and  I  am  of 
opinion  that  at  that  time,  viz.,  on  31st  Oct,  those 
words  meant  a  month  ending  on  the  day  in  the 
succeeding  month  corresponding  to  the  day  of  the 
sentence,  according  to  the  ordinary  understand- 
ing of  the  words  "  this  day  calendar  month." 
The  whole  difficulty  of  the  case  here  arises  from 
the  <^  of  October  having  thirty*one  days,  and 
November  only  thirty ;  but  1  think  that  a  few  con- 
siderations will  show  how  that  difficulty  ought  to 
he  solved.    Suppose  instead  of  the  Slst  Oct.  this 
sentence  bad  bieen  passed  on  the  26th.     Then, 
applying  the  rule  mentioned  above  as  to  the  com- 
mencement of  the  term,  the  prisoner  would  be 
entitled  to  count  the  whole  of  the  26th  as  a  day 
of  imprisonment,  i.e.,  the  sentence  would  have 
hegun  to  mn  from  midnight  on  the  25th.    I  ap- 
pnhend  tiutt  no  one  would  contend  that  it  would 
have  expired  before  midnight  on  the  25th  Nov. 
WhyP  becanse  that  would  be  the  expiration  of 
the  "  calendar  month."    Tet  in  that  case,  as  in 
this,  the  calendar  month  spent  in  prison  would 
have  been  one  of  thirty-one  days  and  not  of  thirty 
days.    This  seems  to  show  that  the  meaning  of 


"  one  calendar  month  "  cannot  be  construed  with 
reference  only  to  the  duration  of  the  latter  of  the 
two  months  over  which  it  may  extend.    If  it  did, 
then  a  sentence  of  one  calendar  month  passed  on 
the  29th  Jan.  would  expire  not  on  the  28th  Feb« 
but  at  midnight  on  the  25th,  because,  February 
being  a  calendar  month  of  twenty-eight  dayg, 
the  prisoner  would  have  in  that  sense  spent  a 
calendar  month  in  prison.    In  the  case  of  bills  of 
exchange,  in  which  the  word  month  is  held   to 
mean  "  calendar  month,"  it  is  laid  down  by  all  the 
text  writers  that  bills  of  one  month  drawn  on  the 
28th,  29th,  30th,  or  Slst  Jan.  will  fall  due  (ex- 
cluding the  days  of  grace)  all  on  the  same  day« 
viv.,  28th  Feb.,  or  in  Leap  Year  on  the  29  th. 
See  Byles  on  Bills,  12th  edit,  p.  206 ;  Ohitty  on 
Bills,  11th  edit.,  by  J.  A.  Bussell,  p.  264  (and  the 
older  books  there  cited  in  the  note);  Story  uu 
Bills,  Ist  edit  s.  335,  noto  1.    Yet  those  drawn 
on  the  28th  and  29th  would,  according  to  the 
mode  of  reckoning  here  contended  for  by   the 
plaintiff  have  been  running  one  or  two  days  more 
than  the  whole  of  February,  and  therefore  more 
than  a  calendar  month.    It  is  no  doubt  true  that 
the  law  applicable  to  bills  of  exchange  depends 
upon  the  usage  of  merchants,  and  is  not  neoes- 
ssrily  applicable  to  other  cases;  but  where  thp 
question  is,   what  is  the  true    meaning    of    so 
familiar  an  expression  as  "  one  calendar  month," 
it  is  useful  to  consider  how  such  an  expression  is 
regarded  iu  any  case  in  which  it  is  constantly 
used  in  &miliar  legal  instruments.    On  the  whole 
I  am  of  opinion  that  a  sentence  of  imprisonment 
for  one  calendar  month  passed  on  any  given  day 
of  any  given  month,  is  held  to  begin  to  mn  from 
the  first  moment  of  that  day,  and  to  expire  upon 
arriving  at  the  first  moment  of  the  corresponding 
day  in  the  succeeding  month.    It  there  be  ne 
such  corresponding  day  by  reason  of  the  succeed- 
ing month  not  having  so  many  days  as  the  pre- 
ceding month,  then,  by  analogy  to  the  law  esta- 
blish^ in  the  case  of  bills  <3  exchange,  I  think 
the  oalendar  month  should  be  held  to  hava  ex- 
pired at  the  last  moment  of  its  last  day ;  but  as 
long  as  there  is  a  day  in  the  calendar  numerically 
corresponding   with   the   day    from    which    the 
sentence  begins  to  mn,  so  that  it  is  unnecessary 
to  trench  upon  a  succeeding  month,  I  see  n« 
ground    for  anticipating  the  expiration  of    the 
sentence.    This  being  so,  it  follows  that  the  plain- 
tiff  was  not   strictly  entitled  to  his  discharge 
until    midnight    on    the    14th    Dec.,  being  one 
calendar  month  and  fourteen  days  from  the  time 
from  which  his  first  sentence  begun  to  mn,  and 
fourteen  days  from  its  expiration.  I  am  of  opinion, 
for  these  reasons,  that  the  plaintiff,  who  was  dis- 
charged at  nine  o'clock  in  the  morning  of  the 
14th  Dec,  was  not  detained  illegallv,  and  I  accord- 
ingly give  judgment  for  tho  detendant  with  costs. 
Judgment  for  the  defendcuU. 

Soliators  for  the  plaintiff.  Gold  and  Bon. 

Solicitors   for  the  defendiuit,   NiehoUon  and 
Serherf* 
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Friday,  May  23. 
(Before  Lord  Golbbisoi,  C.J.,  snd  IiniDi.ET,  J.) 

WtKNE  v.   FoRXSTBB.(a) 

iline$ — Agent —  Certified  manager — Gonvieiion — 
Mines  Illation  Act  1872  (35  ^  36  Viet.  e.  76), 
eeet.  51. 
By  etet.  51  of  the  Minet  Regulation  Act  1872  (35  ^ 
36  Viet,  c  76),  it  i$  enaded  (iub-»ect.  (1)  iKat  an 
adequate  amount  of  ventilation  for  certain  de- 
fined purposes  tliall  he  contianlly  produced  in 
every  mine;  and  by  tub-sect.  (31),  that,  in  the 
event  of  any  contravention  of  or  non-complianee 
with  any  of  the  preceding  rules  being  proved  in 
Vie  COM  of  any  mine  to  which  this  Act  appliet, 
the  owner,  agent,  and  manager  shall  each  be 
guilty  of  an  offence  against  the  Act,  unless  he 
prove*  certain  exoulpalory  facts. 
Held,  thai  the  conviction  avid  fine  of  the  certified 
manager  of  a  mine  for  a  breach  of  the  regulation 
contained  in  tub-sect.  (1)  did  not  prevent  the  re- 
tpondti^,  who  was  the  agent  of  the  mine,  from 
being  also  convicted  in  respect  of  the  same  breach. 
Thb  following  case  (omitting  formal  parts)  was 
stated  by  the  stipendiary  masistrate  for  Stcke- 
npon-Trent  for  the  opinion  of  the  ooart 
Casb. 
4.  The  statnte  nnder  which  the  appellant  insti- 
tuted proceedings  is  the  Coal  Mines  Begnlation 
Act  1872  (35  &  36  Yict.  o.  76),  s.  51,  which  enacts 
that 

The  following  general  mlee  shall  be  obserred  bo  far  aa 
18  reasonably  practicable  in  eTcry  mine  to  which  this 
Act  applies : 

(1.)  An  adequate  smonnt  of  Tcniilation  shall  be  con- 
stantly prodnoed  in  every  mine,  to  dilute  and  render 
haimless  nozionB  easea  to  snoh  an  extent  that  the 
working  places  of  the  shafts,  levels,  stables,  and  worV- 
ings  of  such  mine,  and  the  travelling  roads  to  and  from 
such  working  places,  shall  be  in  a  fit  state  for  working 
and  passing  therein. 

(31.)  Every  person  who  oontniTenes  or  does  not 
comply  with  any  of  the  general  roles  in  this  section  shall 
be  gmity  of  an  offence  against  this  Act ;  and  in  the  event 
of  any  contravention  orof a  non-compliance  with  an^of  the 
said  general  rules  in  the  case  of  any  mine  to  which  this 
Act  applies,  by  any  person  whomsoever,  bein^  proved, 
the  owner,  agent,  and  manager  shall  each  be  goil^  of  an 
offence  against  this  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means,  by  publishing,  and  to  the 
best  of  his  power  enf  oroinpr,  the  said  rules  or  regulations 
for  the  working  of  the  mine,  to  prevent  such  contraven- 
tion or  non-compliance. 

5.  Every  person  who  is  guilty  of  an  offence 
against  the  Act  is  by  sect.  60  made  liable  to  a 
penalty  not  exceeding  (if  he  is  an  owner,  agent,  or 
manager)  SOZ. 

6.  The  said  mine  is  a  mine  to  which  the  said 
Act  applies. 

7.  The  respondent  is  the  agent  of  the  said  mine, 
b.  One  George  HoUins  was  at  the  date  of  the 

said  proceedings  duly  appointed  D)anager  of  the 
said  mine,  and  he  holds  a  certificate  under  the 
said  Coal  Mines  Regulation  Act  1872. 

9.  On  the  12tb  Oct.  1878,  Mr.  S.  B.  Gih«y,  the 
assistant-inspector  of  mines  for  the  district,  visited 
the  said  colliery  and  found  that  the  ventilation 
of  the  said  mine  was  defective  and  inadequate,  the 
defect  having  been  caused  by  a  fall  in  the  roof  of 
the  said  mine,  and  he  thereupon  gave  directions 
to  the  said  Martin  Forester  (the  respondent),  who 
accompanied  the  said  assistant-inspector  in  the 
absence  of  the  manage,  to  have  the  same  re- 
medied. 

(a)  Beported  by  J.  A.  Foot*,  Esq.,  Bariiatet-at-Law. 


10.  On  the  Ist  Nov.  the  said  8.  B.  Gilrqy.  u 
snch  assistant-inspector,  examined  the  said  mine 
again,  and  still  fonnd  the  ventilation  defective  and 
inadequate  for  the  safe  working  of  the  mine,  and 
that  nothing  had  been  done  Tor  the  purpose  <^ 
removing  the  said  fall  or  improving  the  ventila- 
tion, and  thereupon  the  said  appellant  inatitnted 
proceedings  both  against  the  said  Martin  Forester 
(the  respondent)  and  the  said  George  Hollins  the 
certificated  manager  for  snch  offenoe. 

11.  It  was  proved  by  the  evidence  that  the  said 
George  HoUins  was  a  duly  certified  manager  of 
the  said  mine,  and  that  the  said  mine  was  worked 
under  his  directions.  It  was  also  proved  that  the 
said  respondent  was  the  agent  of  the  sud  mine, 
and  that  oooasionally  in  the  temporary  absence  of 
the  said  George  HoUins,  which  was  about  two 
days  per  week,  he  gave  certain  directions  for  the 
management  ol  the  said  mine. 

12.  1  thereupon  convicted  the  said  George 
HoUins  as  the  certified  manager  of  the  said  mine, 
who  in  my  judgment  waa  responsible  for  the  said 
offence,  and  fined  him  the  sum  of  152.  and  oosta 
for  the  said  offence,  whirh  the  said  George  HoUins 
duly  paid,  and  I  dismissed  the  summons  as  against 
the  said  respondent. 

13.  It  was  contended,  on  the  part  of  the  appel- 
lant, that  upon  the  above  facts  boing  proved,  I 
was  bound  under  the  provisions  of  sect.  51  of  the 
said  Act  to  convict  the  respondent  as  the  agent  of 
the  said  mine,  as  well  as  George  HoUins,  the  certi- 
fied manager ;  but  I  held  that,  as  the  said  George 
Hollins  hid  already  been  fined  for  the  offence, 
I  had  no  right  to  convict  the  respondent  as  snch 
agent  as  aforesaid  for  the  same  offence.  I  was  of 
opinion  that,  though  the  assistant-inspector  on  his 
first  visit  gave  directions  to  the  respondent  to 
remedy  the  defect,  the  promise  given  by  him  was 
simply  a  promise  that  he  would  mention  the  matter 
to  the  manager,  the  person  made  responsible  by 
the  statute,  for  by  sect.  26  it  is  expressly  declared 
that  every  mine  to  which  the  Act  applies  should 
be  under  the  control  and  daily  supervision  of  a 
manager,  and  that  no  mine  should  be  worked  for 
more  than  fourteen  days  without  there  being  snch 

a  manager.  The  intention  of  this  enactment  is,  in  | 
my  opinion,  that  there  shall  be  some  person  | 
attached  to  such  mine  thoroughly  conversant  with  | 
mining  operations,  and  who  shall  be  deemed 
responsible  for  the  proper  and  safe  working  of  the 
mine ;  and  that,  if  that  be  not  so,  but  that  the 
owner  or  agent  who  may  know  little  or  nothing  of 
the  subject  is  to  share  the  responsibUity  with  the 
manager,  there  would  be  a  divided  authority  which 
might  lead  to  very  serious  results,  because  the  two 
parties  may  differ  in  opinion  as  to  any  remedies  or 
alteration  to  be  adopted ;  and  if  so,  whose  influence 
is  to  prRvail  if  both  are  responsible  P  By  adhering 
to  what  I  believe  to  be  the  clear  intention  of  the 
statute,  that  is,  of  making  the  manager  alone 
responsible,  the  difficulty  and  danger  is  overoome. 
Some  stress  was  put  npon  the  fact  that  the 
manager  was  generally  absent  two  days  a  week 
Be  it  even  so  ;  that  did  not  relieve  him  from  his 
responsibility  as  manager,  or  throw  it  upon  the 
respondent.  It  would  be  the  duty  of  the  manager 
in  his  unavoidable  absence  to  leave  some  equally 
efficient  person  in  charge.  On  these  grounds  I 
dismissed  the  summons  against  the  respondent. 

If  the  court  shall  be  of  opinion  that  my  view  of 
the  law  is  right,  the  summons  will  stand  dis- 
missed; but  if  they  should  be  of  a  contrary 
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opinion,  the  case  is  to  be  remitted  to  me  with  thoir 
opinion,  in  order  that  I  may  hear  the  case  npon 
the  oTidenoe. 

Oortt,  Q.C.  (M.  Maektmtie  with  him)  for  the 
Crown. — The  stipendiary  macristrate  seems  to 
have  thoaght  that  a  men*  rea  must  be  shown ;  bat 
this  is  one  of  those  oases  snob  as  are  not  an- 
common  in  recent  legislation,  in  which  certain 
persons  are  presumed  by  the  law  to  be  guilty  of 
a  certain  offence,  upon  certain  fiusts  appeannn, 
aoleas  they  prove  tne  oontrary.  The  section  of 
the  Act  in  question  (sect.  15)  applies  to  t^  the 
three  persons  mentioned  in  it,  and  they  ore  all 
three  liable. 

The  respondent  did  not  appear. 

Lord  CoLEBiDOE,  G.J. — I  am  of  opinion  that  the 
appiellant  is  entitled  to  sncceed.  There  is  no 
«toabt  great  force  in  the  obserrations  of  the  sti- 
pendiaiT  magistrate,  which  would  have  been  very 
well  addressed  to  Parliament  aeainst  the  passing 
of  this  Act,  or  this  clause  in  it.  But  I  do  not 
know  whether  I  may  not  say  that  I  believe  such 
observations  and  similar  arguments  were  ad- 
dressed to  Parliament  in  vain,  and  yet  the  Act 
was  pansed  with  this  clanse  in  it.  I  have  no 
doabt  that  by  this  section  it  was  intended  to  com- 
pel the  persons  at  the  head  of  these  g^eat  mining 
establishments  to  give  their  personal  actention  to 
these  matters,  and  to  render  them  personally  re- 
sponsible if  these  roles  were  neglected.  The 
section  expressly  exempts  them  from  liability  if 
they  can  snow  that  they  have  done  their  best  to 
carry  these  regulations  into  effect,  by  doing  all 
that  a  man  can  reasonably  be  expected  to  do  to 
discharge  themselves  from  this  liability.  The  Act 
seems  to  me  to  be  a  wise  and  salutury  one,  and 
the  Isognage  of  the  sections  referred  to  is  quite 
dear.    Oar  judgment  must  be  for  the  appellant. 

TiiHDLBT,  J. — I  am  of  the  same  opinion.  The 
language  of  sects.  51  and  52  at  first  sight  might 
sng^^est  that  there  might  be  found  in  the  Act  some 
sectiODS  pointing  to  a  separate  sphere  of  duties 
which  it  would  be  incumbent  on  tne  several  per- 
sons mentioned  to  discharge ;  but  there  are  in  fact  no 
snch  sections ;  and  this  clanse  plainly  enacts  that  in 
the  event  of  a  breach  of  these  regulations  by  any- 
body, the  three  persons  mentioned  shall  be  held 
to  be  guilty  of  an  offence,  unless  they  show  that 
they  have  done  their  best  to  avoid  the  event.  It 
appears  to  me  therefore  that,  notwithstanding  the 
primd  fane  good  sense  of  the  observations  of  the 
stipendiary  magistrate,  the  lang^ge  of  the  Act  is 
too  strong  to  be  got  over,  and  that  the  scheme  of 
the  Act  IB  somewhat  different  from  what  he  has 
supposed. 

Jvdgmmtfor  the  appellant. 

Solicitor  for  the  appellant,  Bdieitor  to  the 
Treatury. 


PROBATE,    DIVORCE.  AND    ADMIEALTT 
DIVISION. 
DIVOBCE  BUSINESS. 
Twetday,  May  13. 
(Before  the  fUght  Honourable  the  PjaisisxNT.) 
Hall  v.  Hall  and  Bichabdsok.  (a) 
Petition  for  dieeohUion  ditmiseed  hy  eoruent—Sitb- 
sequent  vetition   aJUeging  ekarget    of  adultery 
contained  in  former  petition  at   weli   at  naio 
matter — Praetiee. 
A  petition  for  dittolwtion  cannot  he  ditmitted  on 
the  appheation  of  the  petitioner  without  the  con- 
tent of  the  respondent  and  co-respondent.     The 
ehargei  in  a  petition  so  ditmitted  do  not  therefore 
amount  to  ret  judicata  {since  ititinthe  power 
of  the  respondent  and  co-respondent  to  iyuist  upon 
their  determination  by  the  court  or  a  jury),  and 
there  is  noOiing  to  prevent  the  petitioner  from 
dUeging  them  in  a  tuhsequent  pelilion,  together 
ioith  new  matter. 
Teib  was  an  application  to  strike  out  certain  alle- 
gations  oontained  in  a   husband's   petition  for 
dissolution  by  reason  of  his  wife's  adultery. 

The  petitioner,  the  Bev.  Newman  Hall,  filed  a 
petition  for  dissolution  in  1873  on  the  g^nnd  of 
his  wife's  alleged  adultery  with  the  co-respondent. 
The  following  year  the  petition  was  dismissed  on 
the  application  of  the  petitioner,  with  the  consent 
of  the  respondent  and  co-respondent,  on  payment 
of  their  coats  by  the  petitioner.  In  a  petition  filed 
recently  by  the  petitioner  the  charges  in  the 
original  petition  were  set  oat  in  addition  to  fresh 
charges. 

Willit,  Q.C.  and  Bayford,  for  the  respondent, 
applied  to  the  court  to  strike  out  of  the  petition 
all  the  charges  that  had  been  contained  in  the 
petition  of  1873,  on  the  ground  that  the  order  dis- 
missing the  original  petition  was  a  conclusive 
judgment  in  favour  of  the  respondent. 

Inderwiek,  Q.C.  and  Dr.  Triitram  appeared  for 
the  petitioner. 

The  Pkbsidbnt  (Sir  James  Hannen)^ — I  am  of 
opinion  that  the  answer  which  it  is  proposed  to  set 
np  to  the  petition  is  bad  in  law.  It  amounts  to  a 
plea  of  res  judicata — that  is  to  say,  the  respondent 
alleges  that  the  question  of  her  guilt  has  been 
determined  by  the  court  in  her  favour.  I  am  of 
opinion  that  neither  in  fact  nor  in  form  has  there 
been  any  such  adjudication.  It  has  been  con- 
tended that  the  order  dismissing  the  petition 
ought  to  be  taken  as  a  final  determination  of  the 
questions  raised  on  the  pleadings  in  the  former 
suit.  But  in  the  first  place  it  is  admitted  that  no 
authority  can  be  found  for  such  a  proposition 
derived  from  the  practice  of  the  Ecclesiastical 
Coarta,  and  it  is  certainly  also  the  case  that  there 
has  been  no  decision  to  this  effect  since  this  court 
has  been  instituted.  I  have  been  referred  to  the 
practice  in  the  Courts  of  Common  Law  and 
Equity,  and  some  allusion  has  also  been  made  to 
the  practice  of  the  Criminal  Courts.  The  last, 
however,  have,  in  my  opinion,  no  bearing  upon 
proceedings  in  this  court,  because  it  has  been 
determined  that  they  are  of  a  distinctly  civil  cha- 
racter. Turning  to  the  proceedings  at  common 
law  it  is  a  matter  of  common  knowledge  that  the 
putting  an  end  to  a  suit  before  the  issue  is  tried 
and  determined  is  not  a  bar  to  renewing  the  pro- 
ceedings at  any  subsequent  time.    The  particular 

>         (<•)  Hapotted  bj  L.  D.  FowLES,  Ejq.,  Buniitar-at-Law. 
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form  in  which  that  end  was  attained  in  common 
law  courts  was  by  a  jndgment  of  nonsnit,  and 
after  a  judgment  of  nonsnit  another  action  might 
have  been  commenced.  A  change  has  been  made 
in  the  proceedings  of  the  Coarts  of  Common  Law 
by  the  Jndieatore  Act.  It  has  put  their  proceed- 
ings on  the  same  footing  as  those  of  the  Court  of 
Chancery,  but  the  rules  of  the  Judicature  Act  are 
not  binding  npon  proceedings  for  divorce.  Those 
proceedings  were  especially  excepted  from  the 
Ast,  and  therefore  no  assistance  can  be  derived 
from  a  reference  to  its  rules.  With  regard  to  the 
proceedings  in  Courts  of  Equity,  there  is  no  doubt 
that  an  order  of  the  Court  of  Chancery  of  1846 
provided  that  where,  after  a  ease  had  been  set 
ao?ra  to  be  heard,  the  bill  was  dismissed  on  the 
application  of  the  plaintiff,  such  dismissal,  unless 
the  court  otherwise  ordered,  shoald  be  equivalent 
to  ft  judgment  on  the  merits,  and  be  treated  as  a 
bar  to  a  subsequent  suit  on  the  same  matter. 
Bot,  AS  to  that,  it  is  sufficient  to  say  that  there 
never  has  been  any  such  rule  made  in  this  court, 
and  that  the  rnles  of  the  Court  of  Chancery  have 
no  bearing  on  the  practice  of  this  division.  It 
seems  to  me  that  the  practice  of  the  court  in  the 
matter  rests  on  a  perfectly  dear  and  intelligible 
basis.  It  is  this — That  if  a  petitioner  desires  to 
pat  an  end  to  the  proceedings,  and  have  the  peti- 
tion dismissed,  he  can  do  so  only  with  the  consent 
of  the  respondent  and  co-respondent.  That  gives 
the  respondent  and  co-respondent  control  over  the 
power  which  the  petitioner  desires  to  exercise,  and 
places  them  in  a  position  in  which  they  can  say, 
"  We  will  not  give  our  consent  to  this  because  the 
effect  will  be  that  the  matter  will  be  left  open  and 
that  there  will  be  no  detormination  of  it."  If  the 
respondent  or  co-respondent  were  to  say,  "  I  refuse 
to  give  my  consent  to  the  petition  being  dis- 
missed," the  necessary  consequence  would  be  that 
the  matter  would  have  to  be  tried  ont ;  the  issues 
would  be  determined  by  the  conrt  or  a  jnry,  and 
then  the  matter  would  be  oondnded.  But  that 
could  not  be  the  case  when  the  petition  was  dis- 
missed with  their  consent  before  the  merits  were 
asoertained.  It  is  said  that  the  oircnmstancea  in 
which  this  petition  has  been  dismissed  amount  to 
a  compromise ;  bat  there  is  nothing  in  the  nature 
of  a  compromise  in  the  case.  There  was  no  agree- 
ment between  the  parties.  The  ease  amonnte  to 
this  :  the  petitioner  asked,  the  conrt  did  it,  the 
respondent  consenting,  and  the  only  terms  tx:ing 
that  the  coats  should  be  paid  by  the  petitioner. 
For  these  reasons  I  hold  that  the  answer  is  insnf- 
fioient,  and  that  the  petitioner  is  entitled  to  pro- 
ceed on  all  the  charges  alleged  in  the  petition.  I 
have  finally  to  say  that  the  fact  that  the  petitioner 
has  applied  to  have  his  petition  dismissed  several 
years  ago  is  one  which  cannot  but  have  a  very 
important  influence  in  determining  the  case  when 
it  comes  to  be  tried  before  a  jury. 

Solicitors  for  the  petitioner,  Lewis  and  Letett ; 
for  the  respondent,  F.  B.  A.  Franklyn. 


couBT  or  BAnmxnpxcT. 

April  28  and  May  5. 

(Before  the  Chief  Judgb.) 

Ex  parte  Evahs  ;  Be  Watkixs.  (a) 

Banhrupta/ — Liquidaliott — Action  for  paifmnt  «f 
judgmeiU  and  mortgage    debt* — Writ  oj  dtpl 
—Beeeiver— Tacking— 27  ^  28  Viet.  c.  112,  nl 
— Bankruptey  Act  1869,  g.  16,  tuh-seel.  5. 
A.,  a  judgment  creditor  of  the  deitor,  vkom  m1» 
property  eomiated   of  certain  leateholcU  wUei 
wens  mhjeet  to  a  mortgage,  inatead  of  tuif  mU 
an  degit,  took  a  trantfer  to  himself  of  the  ««<• 
gage  debt,  and  Hien  iatved  a  torit  in  the  Gkimeeni 
Divigion  of  the  High  Court,  whereby  he  proftl 
that  an  account  should  be  directed  of  vmA  met 
due  to  him  in  respect  of  both  the  judgmeitt  vni 
mortgage  debts,  and  an  order  for  paynietU,a»i^ 
what  should  be  found  due  upon  taking  ttek 
amount,  or  for  a  sale,  and  for  a  receiver,  omI  m 
the  same  day  an  interim  receiver  was  apfouM 
by  the  Master  of  the  BoUt  without  security   is 
order  tnas  subsequently  made  whertin/  the  taferia 
receiver  ivas  appointed  receiver  upon  hi*  gisi»l 
security.     Before  sudi  security  was  given  m 
debtor  filed  a  petition  for  liquidiatiam. 
Held,  that,  by  virtue  of  the  appoitUment  «f  fk* 
receiver,  A.  was  a  secured  creditor  by  virtus  «f 
his  judgment,  although  no  writ  of  elegit  hsA,  iest 
issued  ;  and  that  /m  was  entitled,  as  against  tt< 
trustee  in  the  liquidation,  to  taek  th«judgmis»tt» 
his  mortgage  debt. 
This  was  an  appeal  fmm  the  decision  d  the  jdlgt 
of  the  County  Court  of  Glamorgan,  holdaa  st 
Aberdare,    whereby    it    was    declared   that  dw 
respondent,  William  Davies,  who  had  obtaiaed  • 
charge  or  lien  upon  the  equity  of  redemptiai  ia 
certain    leasehold     hereditaotenta     of     Tboau 
Watkins,  the  liquidating  debtor,  in  respect  of  s 
judgment    recovered    by  him  against  Watkim, 
was  entitled  to  tack  the  judgment  debt  to  a  moit- 
gage  debt  owing  to  him  by  Watkins,  in  resfaet 
of  the  same  leasehold  property. 

On  the  15th  May  1878  William  Davies recowwl 
against  Thomas  Watkins  judgment  in  the  Qaeea'i 
Bench  Division  for  the  sum  of  801.  2s.  Id.  aai 
costs.  At  that  time  the  only  property  to  wUeh 
Watkins  was  entitled  was  the  equity  of  redem^ 
tion  in  seven  leasehold  cottages,  whioh,  having 
been  previously  mortgaged  to  Charles  Herbert 
James  for  securing  the  sum  of  2001.  and  interert. 
could  not  be  given  in  execution  by  the  shetiC 
Accordingly  no  writ  of  elegit  was  ever  issued,  »a<l 
the  judgment  remained  unpaid  and  unsatisfied. 

On  the  26th  July  W.  Davies  paid  to  C.  tt 
James  the  sum  of  1262.  8s.  Qd.,  the  balanos  of 
principal  and  interest  due  to  him  upon  his  mort- 
gage, and  took  a  transfer  of  his  mortgage  secarity- 
On  the  7th  Aug.  1878  W.  Davies  issued  a  writ 
against  T.  Watkins  out  of  the  Chancery  Divisioo 
of  the  High  Court,  praying,  amongst  other  things, 
that  an  account  might  be  taken  of  what  iras  dot 
to  him  for  principal  and  interest  apon  his  mort- 
gage, which  had  been  paid  oS  by  and  transfema 
to  him,  and  als«  upon  the  jndgment  recovered  bf 
him  in  the  Queen  s  Bench  Division,  and  for  pay- 
ment of  the  amount  whioh  should  be  so  found  aae; 
or  that  the  hereditaments  comprised  in  the  mort- 
gage might  be  sold,  and  that  a  receiver  of  Jjg. 

(a)  Seportad  by  A.  A.  Dosia,  Em.,  BMti»teM*I««- 
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Ex  parte  Evjurs;  Be  Waikdis. 

[Bahk, 

rata  wtd  profits  of  the  said  hereditamenta  might 
be  •ppointed. 

On  the  Bame  day  an  order  was  made  by  the 
Muter  of  the  Bolls  appointing  Thomas  Whitsan 
Jcaes  interim  reoeiTer  to  receive  the  rents  and 
pofitB  of  the  hereditaments  oomprised  in  the 
■artgage^  withont  seonrity,  until  after  Wednes- 
Aiy,  the  14th  Aug.  1878,  bat  that  aach  interim 
icoaiTer  was  not  in  the  meantime  to  take  poases- 
Mo  ot  the  said  hereditaments.  On  the  14th  an 
erdar  was  made  to  oontinoe  lir.  Jones  as  receiver 
cf  the  renta  and  profits  of  the  mortgage  pre- 
■iw>  npon  his  giriiig  seoarity.  Mr.  Jonea  imme- 
diately npon  his  appointment  entered  into  poeaes- 
■ion,  bat  neglected  to  give  seoarity. 

On  the  14th  Aag.  Thomas  Watkins  filed  a 
Kgoidation  petition,  and  at  the  first  meeting  held 
on  the  3l8t  Aug.  a  special  resolution  was  passed 
lor  the  liquidation  01  his  affairs  by  arrangement, 
aad  David  Evans  was  appointed  trustee,  with  a 
oommittee  of  inspection. 

On  the  12th  March  1879  Mr.  Davies  applied  to 
the  County  Court  j  adge  at  Aberdare  for  an  order 
directing  that  an  account  might  be  taken  of  what 
was  doe  to  him  for  principal  and  intoreRt  npon 
his  mortgage  debt,  and  npon  the  judgment  re- 
covered by  nim  against  the  debtor  in  the  Queen's 
Bem^  Division,  and  also  for  coBts,  charges,  and 
czpenaea  of  the  action  in  the  Chancery  Division, 
and  payment  of  the  amount  found  to  be  due  upon 
taking  eadi  accounts,  and  for  further  relief. 

nie  County  Court  judge  made  an  order  in  the 
terms  of  the  notice  of  motion,  with  the  addition 
of  a  declaration  that "  William  Davies  had  obtained 
a  ciiarge  or  lien  upon  the  equity  of  redemption  in 
the  leasebold  hereditaments  of  the  debtor  in 
napeet  of  the  said  judgment  and  the  subseaoent 
procecdinga  in  the  said  Chanceir  Division  01  the 
Hi|[h  Ooart  of  Jnstioe,  and  that  he  be  at  liberty  to 
tatt  the  nid  judgment  debt  to  his  mortgage 
debt  .  .  .  and  that  the  said  action  in  the  Chancery 
INvision  should  be  stayed." 

The  tmstee  appealed. 

By  1 A  2  Yiot.  a  110.  a.  13 : 

A  jndgmeni  alraadj  entoted  up,  or  to  be  beresftsr 
mteni  vp,  againat  any  pmaoa  in  uy  of  Her  Maintj'a 
flapeiior  Courta  at  Westminatar  ahalf  (qjMrate  as  a  ohaige 
moo  all  lands,  tanementa  .  .  .  aad  hareditamanta  .  .  . 
<f  or  to  which  andh  peraon  ahaU  at  the  time  of  enterins 
apsDoh  jndgBient  or  at  aajr  tuna  afterwarda  be  adaed, 
KaeoL  or  entitlad  for  any  eatate  or  intereat  what- 
at  law  or  in  eqniiy,  whether  in  poaaeaaion,  re- 
aiainder,  or  axpeetanoy,  or  over  which  snoh  person  shall 
at  Uie  time  of  entering  n^  aach  jndgment  nave  any  dia- 
foaing  power,  whidi  he  nuobt,  withont  the  aeaent  tit  any 
otiier  peraon,  exercise  for  Eia  own  beoeAt. 

By  27  A  28  Vict  c.  112,  a.  1 : 

HojndgflieBt,  atBtate,«rteoo«isaooe  to  be  entered  up 
after  the  paoamg  of  mk  Aet  null  affect  any  land  vof 
whatever  teBnre}nBt&  aooh  land  ahall  have  beaiaotnally 
dehvered  in  exeention  by  virtoe  of  a  writ  of  ale^t  or 
cCher  lawfnl  anthority,  in  pnrsnanca  of  such  jndgmeut, 
statute,  or  raoogniaaooe. 

Bomer  appeared  for  the  appellant. — ^Tha  respon- 
dent, not  having  issued  or  attempted  to  issue  oat 
a  writ  of  elegit,  the  judgment  debt  did  not  operate 
as  a  charge  upon  the  lutd,  and  could  not  be  taoked 
to  the  mortgage  debt  A  mortgagee  was  not 
entitled  to  tack  a  debt  due  to  him  from  the  mort- 
gagor, nnleas  such  debt  constituted  a  charge  npon 
the  land.  Judgment  debts  were  made  charges 
■pon  iSte  land,  and  might  be  taoked  to  mortoage 
debts  by  virtue  of  1  &  2  Vict.  c.  110.  a.  13.    Then 


by  23  &  24  Yiot  a  24,  it  waa  provided  that  judg- 
ments should  not  affect  lands  antil  thqr  wers 
registered;  and  by  27  d;  28  Yiot.  0.  112.  a.  1, 
actual  delivery  in  execution  was  required.  The 
property  must  have  been  other  oapaole  of  being 
realised  under  an  elegit,  or,  if  it  were  not,  as 
being  an  eqnity  of  ademption,  a  diarge  oonld 
not  be  obtfuned  until  two  things  had  been  done :  . 
first,  a  writ  of  elegit  must  be  issued;  and 
secondly,  the  appointment  by  l^e  court  of  a 
receiver,  in  an  action  brought  to  enforce  the  judg- 
ment: 

Jfeate  v.  Duke  of  XcurtbormtgK,  3 IC.  &  Cr.  407 ; 

Hathm  v.  Heuyvmod,  30  L.  T.  Bep.  N.  S.  279 ;  L.  Bep. 
9  Ch.  App.  228. 

In  the  present  case  no  tieail  had  been  issued.  It 
was  true  that  a  receiver  had  been  appointed,  but 
not  in  an  action  to  enforce  the  judgment,  which 
could  only  be  brought  after  the  issue  of  the  writ 
of  elegitttrnt  in  an  action  to  recover  a  mortgage 
debt.  Such  appointment  therefore  could  not 
operate  as  an  equitable  execution.  The  case  of 
Anglo-Italian  Bank  v.  Davies  (39  L.  T.  Bep.  N.  S. 
245 ;  L.  Bnp.  9  Ch.  Div.  275)  decided  only  that 
the  receiver  might  be  appointed  upon  an  inter- 
locutory application  before  the  trial,  but  not  that 
a  previous  issue  of  the  elegit  was  unnecessary. 
Moreover,  upon  the  appointment  of  the  interim 
receiver,  it  was  expressly  ordered  that  he  should 
not  take  possession.  The  subsequent  order  was 
that  "  T.  W .  Jones,  upon  his  giving  security,"  be 
appointed  receiver.  Mr.  Jones  never  gave  snoh 
security,  and  until  he  had  done  ao  he  was  not  con- 
stitnted  receiver : 

Edwarda  t.  £dtDar<U,L.  Bep.  2  Ch.  Div.  291 ;  31 L.  T. 
Bep.  N.  S.  472. 

He  alflo  referred  to 

Smith  r.  Mifftt,  10  Hare,  80 ; 

Se  Cowbridge  fiailnoor  CoaqMHiy,  IB  L.  T.  Bep.  K.  8. 

871 ;  L.  Bap.  5  Eq.  413 ; 
fari  0/  Corli  t.  Buneli,  26  L.  T.  Bep.  N.  8. 230;  L. 

Bep.  18  Eq.  210  J 
WaUaee  t.  Mornt,  10  L.  T.  Bep.  IT.  S.  709; 
Oodfrev  v.  Tucker,  33  Bear.  280. 

Window,  Q.C.  and  Millar  fnr  the  leapandeot — 
The  appointment  of  the  receiver  operated  as  an 
equitable  execution,  and  made  the  respondent  a 
secured  creditor  within  the  meaningof  the  Bank- 
ruptcy Act  1869,  s.  16,  sub-sect  5.  pnder  the  old 
law  a  judsment  creditor  obtained  a  lien  upon  land 
of  the  debtor  I7  virtue  of  the  statute  of  elegit  (13 
Edw.  1,  Stat  1,  a.  18),  and  a  first  mortgagee  waa 
entitled  to  tack  a  subsequent  judgment,  although 
no  execution  had  issued  : 

Baker  v.  Horrif ,  16  Ve^  387 ; 

Ex  parte  Cos,  2  Mont.  D.  &  D.  486.   . 

The  effect  of  1  &  2  Yiot.  c.  110.  was  to  make  all 
judgments  a  charge  npon  the  land  (Frideanz  on 
Judgments,  p.  72),  and  the  anbaeqnent  Acta 
modified,  but  did  not  repeal,  that  proviaion.  The 
inchoate  right  of  the  juuffment  creditor  given  by 
the  statute  of  elegit  and  1  &  2  Yiot  c.  110,  still 
remains,  and  the  creditor  was  not  bound  to  go  to 
law.  but  he  might  go  at  once  into  equity  to  enforce 
the  judgment  As  the  High  Court  constituted 
one  court,  equitable  execution  might  now  be 
issued,  although  the  legal  formalities  had  not 
been  gone  through.  We  obtained  the  appointment 
of  the  receiver  as  judgment  creditors,  and  not  as 
mortgagees,  as  suegeated.  In  any  case  he  waa 
appointed  by  the  High  Court,  and  the  Court  of 
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Ex  parte  Wigg;  Be  JoHiraoN. 


[BlXK. 


Bankraptoy  conld  not  ^t  rid  of  hita.    Tha  a|ipU> 
cation  .should  have  been  made  to  the  High  Conrt. 
Bomer  in  reply. 

The  Chist  Judge. — The  ground  npon  which  I 
decide  this  case  is  not  affected  by  the  able  and 
interesting  argainent  of  Mr.  Bomer.    The  law  of 
elegit  is  a  law  of   great  antiquity,  but  the  only 
part  of  it  which  bears  upon  this  case  is  contained 
in  the  later  enactments  on  the  subject.  The  object 
of   ^ose  enactments  has   been   to  provide  that, 
when  judgment  has  been  obtained  in  an  action 
against  the  owner  of  land,  subsequent  purchasers 
of,  or  inonmbrancers  upon  such  land  shall  not  be 
affected  by  the  judgment  unless  the  judgment 
creditor  has  taken  certain  steps  prescribed  by 
the  statutes.    But  the  rights  of  the  parties  to  the 
action  inter  se  are  not  in  the  least  degree  affected. 
In  this  case  an  action  has  been  properly  instituted 
in  the  Chancery  Division,  and  not  demurred  to  or 
objected  to  in  any  way,  for  the  purpose  of  having 
an  account  taken  of  what  is  aue  to  the  plaintiff 
from  the  defendant  on  account  of  the  mortgage 
debt  and  the  judgment  debt.    The  plaintiff  made 
an  affidavit  that  the  defendant,  Mr.  Watkins,  was 
not  to  his  knowledge  entitled  to  any  other  lands 
and  hereditaments,  or  any  other  property  than  the 
leasehold  houses  in  question,  against  which  any 
writ  of  elegit  or  other  prooess-ezecution  might  be 
issued  for  the  purpose  of  obtaining  payment  6t 
the  mouOT  due  and  owing  to  him  upon  his  judg- 
ment.    Upon  tnat  representation  tue  court  has 
acted,  and  has  appointed  a  receiver.    I  am  of 
opinion  that  the  appointment  of  a  receiver  amounts 
to  an  equitable  execution.    The  court  decided  that, 
according  to  the  facts  proved  by  the  affidavit,  it 
was  right  that  there  should  be  a  delivery  in  execu- 
tion, which  was  to  last  for  seven  days.    That  put 
the   court   into   possession.    The   fact  that  the 
further  order,  continuing  the  receiver  after  the 
expiration  of  the  seven  &ys,  contained  the  words 
"upon   his   gi'nng  secnritT,"  cannot   affect  the 
possession  ot  the  court.    That  possession  com- 
mences at  the  moment  the  order  is  made,  and 
from  that  moment  the  property  came  into  the 
custody  of  the  law,  and  it  would  be  a  contempt  of 
court  u  any  one  should  interfere  with  this  posses- 
sion.   The  ar^ment  of  Mr.  Bomer,  that  ihe  fact 
that  the  interim  receiver  was  not  to  take  poBses- 
8i<m  of  the  premises  prevented  the  appointment 
firom  operating  as  an  tquitable  execution,!  cannot 
entertain  for  a   moment.    If  the  second   order 
conld  not  of  itself  have  operated  as  an  equitable 
execution,  its  effect  was  that  whatsoever  was  then 
in  the  possession  of  the  court  was  to  remain  so. 
The  conrt  having  thought  fit  to  exercise  its  power 
of  appointing   a    receiver,   I   cannot   interfere 
with  it. 

Appeal  diimitted. 

Solicitors  for  appellant.  Bacon  and  Turner,  for 
W.  Beddoe,  Aberdare. 

Solioitors  for  respondent,  BeU,  BrodricJe,  and 
Oray,  for  H.  P.  Linton,  Aberdare. 


Jfoy  12  and  19. 

(Before  the  Uhisf  Judqe.) 

ExpairU  Wigg;  BeJowuoM.(a) 

BanJcruptey — Adfudieation  a»  a  trader — Perton 
aggrieved — Appeal  —  Time  for  —  Affidamti  not 
filed  in  time — Praetiee — Banhraptey  Act  1869, 
10.  34,  71— Banihruptey  Bvles  1870,  rr.  143, 118. 

An  appeal  ogainH  an  order  of  adjudieation  by  a 
perion  aggrieved  muti  be  brought  mthin  tiBenty- 
one  day*,  notui^eianding  that  the  alieged 
aggriovemont  doe*  not  arise  until  long  after  Ou 
<toen(y-one  dayt  pr eeeribed  by  the  143rd  rule  kav» 
empired. 

Upon  an  appeoi  from  the  dedtion  of  a  GotaUy 
Oourt  the  Chief  Judge  vHi  not  shut  out  evidmea 
not  before  the  court  below,  where  the  fropotti 
evidence  ha*  been  filed  and  notice  given  m  amjie 
time  to  aUow  the  ^ect  of  twA  proposed  emdtnet 
to  be  fully  considered  and  answered  by  ihe  other 
side, 

Tms  was  an  appeal  from  a  dedsicnx  of  the  jndgs    ' 
of  the  Norwich  County  Court. 

The  appellant,  Charles  Eeyhoe  Wig^,  who  is  a 
farmer  residing  at  East  Dereham,  in  the  county 
of  Norfolk,  had  for  some  time  previously  to  toe 
bankruptcy  proceedings  let  a  fiurtn  containing 
about  150  acres  to  Fettitt  Johnson,  the  bankrupt, 
at  a  rent  of  3701.  per  annum,  and  at  Michaelmu 
1878  there  was  due  from  Johnson,  in  addition  to 
one  whole  year's  rent,  the  sum  of  1031.  for  arrears. 
On  the  26tn  Nov.  1878  Johnson  absconded,  where- 
upon a  distress  was  levied  by  the  landlord  for  the 
sum  of  4732.,  being  the  full  amount  then  owing 
to  him  in  respect  of  his  rent. 

On  the  30th  Nov.  a  bankruptcy  petition  was 
filed  by  one  Henry  Baker,  the  alleged  act  of 
bankruptcy  being  that  the  bankrupt  being  a 
trader,  to  wit,  a  cowkeeper,  had,  with  intent  to 
defeat  and  defraud  his  creditors,  departed  from 
his  dwelling-house,  or  otherwise  absented  himself. 
Johnson  was  adjudicated  a  bankrupt  on  the  14th 
Dec. ;  and  on  the  22nd  March  an  order  was  served 
npon  Mr.  Wigg,  directing  him  to  pay  over  to  the 
trustee  in  the  bankruptcy  the  sum  ot  lOSL,  tb« 
excess  over  and  above  the  one  year's  rent  which 
conld  be  distrained  for  under  sect.  34  of  the 
Bankruptcy  Act  1869. 

On  the  7th  April  a  motion  made  by  Mr.  Win, 
under  the  71st  section,  to  review  and  rescind  tne 
order  of  adjudication,  upon  the  ground  that  the 
bankrupt  was  not  a  trader,  having  been  dismissed 
by  the  County  Court  judge  with  costs,  the  present 
appeal  was  brought. 

Oogens-Hardy  and  JET.  B.  Knipe,  for  the  appel- 
lants, submitted  that,  inasmuch  as  the  order 
of  the  22nd  March  was  rightly  made  upon  the 
materials  then  before  the  County  Court  judge,  it 
was  impossible  for  him  to  appeal  wainst  tbat 
order.  Until  the  order  of  the  7tn  AprU  was  made 
W.  H.  Wigg  was  not  aggrieved  by  the  adjudica- 
tion of  bankruptcy,  but  ne  was  clearly  a  person 
aggrieved  within  the  7lBt  section  by  the  terms  of 
that  order.  The  notice  of  appeal  iirom  that  order 
having  been  given  on  the  16tn  April  was  in  time. 
An  exactly  similar  course  had  been  pursued  in  Ej; 
parte  Learoyd,  Be  Fould*  (L.  Bep.  10  Ch.  Div.  3; 
89  L.  T.  Bep.  N.  S.  525),  where  James,  LJ. 
intimated  that  the  limit  of  time  for  appealing 

(a)  Baported  br  A.  A.  DoBU,  Esq..  BKXilt««tJ«w. 
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applied  only  to  the  parties  to  the  order  for  adjadi- 
eatioD.    They  also  cited 

2a!  part*  TKodav ;  It§  SOU,  L.  Bep.  2  Ch.  Div.  229, 
797 ;  34  L.  T.  Eep.  N.  S.  261. 

Evidence  was  then  gone  into  as  to  the  allesed 
trading,  whether  or  not  the  bankrapt  was  a  trtMer 
tt  a  cowkeeper  within  the  meaning  of  the  Bank- 
mptcy  Act  1869,  or  whether  he  was  merely  a 
iurmer,  who  kept  cows  and  sold  the  milk,  as  was 
costomary  for  farmers  in  Norfolk  to  do  as 
ancillary  to  the  enjoyment  of  their  farm. 

Boaburgh,  Q.C.,  for  the  respondent,  proposed  to 
nad  afSdarits  filed  since  the  hearing  before  the 
Comity  Court,  and  notice  of  which  had  been  given 
to  the  appellants  on  the  24th  April,  fonr  days 
before  the  day  appointed  for  hearing  the  appeal. 

Co2ena-Hardy  objected  to  their  being  read,  and 
relied  npon  the  148th  rule. 

The  Chiu  Judgb. — I  do  not  see  that  there  has 
been  any  surprise  here.  The  appellant  has  had 
ample  time  to  consider  the  affidaTits,  and  has 
made  no  application  for  time  to  answer  them. 
The  affidavits  may  be  read. 

Bostbwgh,  Q.O.  and  Finlay  Knighi,  for  the 
respondent,  took  the  objection  that  the  appeal 
was  not  in  time.  The  notice  of  appeal  was  agamst 
tho  three  orders,  namely,  the  order  of  adjudica- 
tion of  the  14th  Dec.  1878 ;  that  of  the  22nd  March 
1879,  directing  the  payment  of  the  1031. ;  and  the 
order  of  the  7lh  April,  refusing  to  rescind  the 
order  of  adjudication.  They  were  all  out  of  time 
except  the  last,  and  that  was  in  efiSaot  an  appeal 
against  the  order  of  adiadication,  which  could  not 
be  brought  except  witnin  twenty-one  days.  I'he 
consequences  of  allowing  a  person  to  hold  his 
band  for  a  long  time,  and  tnjn  when  he  con- 
sidered himself  aggrieved  permitting  him  to 
dininte  the  adjudication  of  bankraptcy,  would  be 
indeed  serious.    They  cited 

SaparULtoroyd 

Xx  parte  Ditton ;  B»  Woods,  L.'Bep. 


.  Div.  557 ; 


R»  F<mld$  (uM  «iM>.) ; 
IX  parte  mtum ;  H»  Woods,  L.  Bep.  1  Ch. '. 
34  L.  T.  Bep.  N.  S.  109,  and  40  L.  T.  Bep.  N.  S. 
297. 

Cotent-Hardy,  in  reply,  contended  that  the 
twenty- one  days  for  appealing  applied  only  to  the 
parties  to  the  order,  and  not  to  third  persons. 

The  Chibp  Juso£. — I  am  of  opinion  that  this 
appeal  is  oat  of  time.  After  the  lapse  of  twenty- 
one  days  the  order  of  adjodioation  is  oonclosive 
as  against  all  the  world.  In  the  present  case  the 
appellant  had  full  notice  of  the  adjudication  of 
bankruptcy,  which  was  advertised  in  the  usual 
way;  and,  althongh  he  had  distrained  for  the 
rent  due  to  him,  the  amonnt  for  which  he  could 
io  distrain  for  is  jegulated  by  the  provisions  of 
the  Bankruptcy  Act.  It  is  not  until  the  power  of 
the  Bankruptcy  Court  ia  invoked,  and  an  order 
which  is  onassailed  and  nnappealed  from  is  made, 
that  he  now  comes  as  an  aggrieved  person,  and 
claims  to  have  the  order  of  abjudication  reviewed 
or  rescinded.  If  that  could  be  done,  this  absurd 
oonseqnence  would  follow,  that  the  order  of  the 
22nd  March,  directing  the  appellant  to  pay  the 
lost,  to  the  trustee,  which  was  a  perfectly  valid 
and  binding  order,  wonid  have  no  effect  what- 
ever, becanse  there  was  no  bankruptcy.  I  have 
no  inriadiotion  to  make  the  order  required,  and 
prefer  to  follow  the  decision  of  the  Lords  Justices 
\nBx  ^arte  Learoyd  {ubi  ixup.),  which  decided  that 
an  adjudication  of  bankruptcy  is,  so  long  as  it 
stands,  conclusive  as  against  a  third  person.  Here 
no  iipppRl  from  the  order  of  adjudication  having 

VoL  XL.,  y.  S.,  1023, 


been  brought  within  the  time  limited  by  the  143rd 
rule,  the  order  is  binding  upon  all ;  and  I  cannot 
make  a  different  law  for,  or  draw  any  distinctions 
between,  those  who  are  parties  to  the  order  of 
adjudication  and  those  who  are  not.  The  Legis- 
lature has  said  that  twenty-one  days  shall  be  the 
time  in  which  any  person  aggrieved  may  be 
heard.  Upon  the  question  whether  the  bankrupt 
was  a  trader  or  not  I  decline  to  pronounce  any 
opinion  whatever.  The  appeal  must  be  dismissed 
with  costs. 

Solicitors  for  the  appellant,  John$on  and  Matter, 
agents  for  /.  B.  Coalu  and  Co.,  Korwich. 

Solicitors  for  the  respondent,  WhiUt,  B«nard, 
and  Co.,  agents  for  If.  8.  Emereon,  Norwich. 


Monday,  May  19. 

(Before  the  Chibp  Judgb.) 

Ex  parte  Pikb  ;  Be  Esuck.  (a) 

Ltguiitation — Promiteory  notes  unindoreei — Proof 
— Suhtequent  indoriement — Begutration — Bight 
of  creditor — Bankruptcy  Act  1869,  teele.  31  and 
135. 

A  hond  fide  holder  for  value  of  mromittory  notes, 
which  were  unindorsed  at  the  aate  of  tender  for 
proof,  procured  the  necessary  indorsement  before 
application  to  register  the  resolutions. 

Held,  OuU  he  was  entitled  to  prove  for  the  fuU 
amount  of  his  debt,  and  that  the  time  of  the 
indorsement  of  the  notes  was  immateriaL 

This  was  an  appeal  from  a  decision  of  the  judge 
of  the  County  Court  of  Qlamorganshire,  holden 
at  Swansea,  refusing  to  admit  a  proof  for  3931.  due 
to  William  Pike  from  the  debtor  Heniy  Manship 
Adand  Eslick,  whose  affairs  were  in  liquidation, 
and  directing  the  registration  of  the  resolutions 
passed  by  the  creditors. 

At  the  first  general  meeting,  held  on  the  16th 
Jan.  1879,  the  creditors  resolved  that  the  aSurs 
of  the  debtor  should  be  liquidated  by  arrangement, 
and  not  in  bankruptcy,  and  a  trustee  was 
appointed.  In  the  statement  produced  by  the 
debtor  at  the  meeting,  the  name  of  Mary 
Williams  appeared  as  a  creditor  to  the  amonnt  of 
3932.  6«.  8d.,  which  sum  was  secured  by  three 
promissory  notes,  dated  respectively  the  19th 
Ana.  1876,  and  amounting  in  the  aegregate  to 
393T  All  the  notes  were  made  payable  to  order, 
and  it  was  admitted  that  they  constituted  the 
debt  in  question. 

William  Pike,  whose  name  also  appeared  in  the 
statement  as  the  holder  of  a  bill  of  sale  dated  the 
5th  Nov.  1877,  of  all  the  debtor's  goods  and  stock- 
in-trade^  was  surety  for  the  debt  owing  to  Mary 
Williams,  and  had  become  the  purchaser  for  value 
of  the  before-mentioned  three  promissory  notes. 

Mr.  Pike  attended  at  the  first  meeting,  and 
tendered  a  proof  for  393!.,  as  owing  to  him  from 
the  defa^r,  upon  the  three  promissory  notes, 
which  were  set  out  in  tfie  proof.  At  that  time 
the  promissory  notes  had  not  been  indorsed  by 
Mary  Williams,  and  in  consequence  the  proof  was 
objected  to,  and  subsequently  they  were  so 
rejected  npon  the  application  to  register  the 
resolutions,  notwithstfmding  that  the  notes  had 
been  indorsed  by  Mary  Williams,  but  they  were 
so  indorsed  prior  to,  and  were  exhibited  upon, 
the  application  to  register.  The  County  Court 
(a)  Eapsrted  by  A.  A.  Doku,  Eiq.,  Baniater-at-Law.  . 
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jadge,  however,  refused  to  admit  the  proof,  and 
directed  the  reaolations  to  be  registered. 

It  was  admitted  at  the  bar  that,  if  Mr.  Pike's 
proof  was  good,  the  resolutions  alleged  to  have 
been  passed  at  the  meeting  of  creditors  were  not 
passed  by  the  requisite  majority,  and  were  there- 
fore invalid.  A  further  question  was  raised  in 
the  conrt  below  as  to  the  ionafidet  of  the  resolu- 
tions ;  but  the  only  point  argued  before  the  Chief 
Judge  was  as  to  the  validity  of  the  proof  before 
mentioned. 

Window,  Q.O.  and  W.  D.  Benton,  for  the  appel- 
lant, submitted  that  Mr,  Fike  was  entitled  to 
prove  upon  the  promissory  notes,  inasmuch  as 
they  were  properly  indorsed  by  Mary  Williams 
before  the  resolutions  were  registered.  Even  if 
that  were  not  so,  the  31st  section  of  the  Bank- 
ruptcy Act  1869  was  quite  sufficient  to  cover  the 
case,  as  that  section  included  every  liability  for 
which  the  bankrupt  could  be  made  responsible. 
There  was  no  question  of  the  existence  of  the 
debt,  for  it  was  adtnitted  by  the  debtor  in  his 
statement  of  affairs,  and  the  only  ground  upon 
which  the  County  Court  judge  rejected  ttie  proof 
was,  that  the  consideration  for  the  debt  did  not 
appear  in  the  affidavit  of  proof.  W.  Fike  was  also 
in  possession  of  the  debtor's  goods  under  a  bill  of 
sale  of  the  5th  Kov.  1877  from  the  debtor,  and 
which  bill  of  sale  was  a  collateral  security  for  the 
liability  incurred  by  him  in  respect  of  the  debt 
then  due  to  Mary  Williams  npon  the  notes  in 
question. 

Finlay  KnigM,  for  the  respondent,  contended 
that  the  debt  was  not  sufficiently  proved,  inas- 
much as  the  assignor  had  not  been  joined  in  the 
proof,  and  the  notes  were  not  indorsed  at  the  time 
when  tendered  for  proof.  The  creditor  was  also 
in  possessioE  under  a  bill  of  sale,  and  was  thus  a 
secured  creditor,  who  sought  to  prove  without 
realising  or  valuing  his  security. 

The  Chief  Jxtdge. — The  question  which  I  have 
to  decide  in  this  case  is,  whether  the  registration 
of  the  resolutions  in  this  liquidation  was  right, 
and  that  turns  npon  the  point  whether  the  proof 
of  a  debt  for  3931.,  claimed  to  be  owing  to  Mr. 
Pike,  was  properly  refused.  The  simple  question, 
therefTire,  is  whether  a  man  who  buys  and  is  iu 
possession  of  promissory  notes  as  a  hond  fide 
bolder,  but  who  omits  to  have  them  indorsed  at 
the  time  when  presented  for  proof,  is  entitled  to 
have  them  admitted  to  proof,  if  at  any  subsequent 
time  he  procures  the  necessary  indorsement.  I 
am  of  opinion  that  he  is  so  entitled.  The  affidavit 
of  the  creditor  is  to  the  effect  that  he  bought  the 
notes  for  value,  and  that  he  has  therefore  a  right 
to  sue  in  respect  of  them,  and  consequently  to  be 
reckoned  amongst  the  creditors,  and  he  then 
opposes  the  resolutions  proposed  to  be  passed  by 
the  creditors  at  the  first  meeting.  The  order  ot 
the  County  Court  judge  must  bedischarged,  and  the 
pr(5of  of  the  debt,  must  be  admitted. 

Solicitors  for  the  appellant,  WiXLiamaon  andHtU, 
agents  for  Field,  Swansea. 

Solicitors  for  the  respondent,  Crowder,  Aintiie, 
and  Vizard,  agents  for  Gailcoin  and  Fry,  Swansea. 


Monday,  May  19. 
(Before  the  Chibf  JnoaE.) 
Ea  parte  GnsH ;  Be  P&^ir.  (a) 
Composition  —  Begigiration  —  Ooets   cf   »o&olion 
appointed   by  creAUors — Juriidieiion — Bcmk- 
ruptoy  Act  1869,  sect.  126— Bankruptcy  Bnltt 
1870,  r.  275. 
Where    the   creditors     of    a    liquidating   debtor 
resolved  to  accept  a  composition,  and  appointed 
a  firm  of  solicitor*  to  register  the  resolutions:— 
Held  on  appeal  {affirming  ike  decision  of  (he  eomt 
below),  that  ike  court  has  no  jurisdiction  to  order 
the  debtorto  pay  the  costs  of  the  solicitor*  appointed 
by  the  creditors  to  register  the  resoUUiont,  no 
provision  having  been  made  by  the  eredUors  for 
that  purpose. 
This  was  an  appeal  from  a  decision  of  the  Begistrar 
of  the  County  Conrt  of  Norwich,  sitting  as  judge, 
dismissing  an  application  by  the  appellants  to 
direct  the  debtor  to  pay  to   them  thur   coBts 
incurred  in  and  about  the  registration  of  the  reso- 
lutions passed  by  the  creditors  at  the  ordinary 
meeting. 

On  the  9th  Nov.  1877  William  Pratt,  a  boot  and 
shoe  manufacturer,  filed  a  petition  for  liquidation, 
and  at  the  first  meeting,  held  on  the  6th  Dec.,  the 
creditors  resolved  to  accept  a  composition  of  10>. 
in  the  pound.    The  resolutions  passed  at  the  fint 
meeting  were  confirmed  at  a  second  meeting  held 
on  the  20th  Dec.,  and  were  duly  registered  by 
Messrs.  Walters  and  Gush,   solicitors,  who  had 
been  appointed  for  that  purpose.     Subsequently 
to  the  passing  of  the  resolutions  a  change  had 
taken  place  in  the  firm  of  Messrs.  Walters  and 
Gush  by  the  retirement  of  Mr.  Walters  and  the 
introduction  of  Mr.  Phillips  as  a   partner,  the 
business  of  the  firm  being  then  carried  on  by 
Messrs.  Gush  and  Phillips,  the  appellants,  who 
thus  became  entitled  to  the  profite   of  the  hte 
firm  of  Widters  and  Gxiah.    The  debtor  having 
refused  payment  to  Messrs.  Gush  and  FhQIipa  (S 
a  bill  of  costs  amounting  to  372.  16«.  ^d.,  they 
applied  to  the  registry  of  the  County  Coort, 
sitting  as  judge,  to  have  the  bill  taxed  and  paid 
by  the  debtor.    By  an  order  of  the  21st  April  1877 
this  application  was  dismissed  with  oasts,  upon 
the   ground  (1)  that  there  was  no  retainer  or 
relationship    of    soCoitar    and    client    between 
Messrs.  Gush  and  Phillips  and  the  debtor ;  and  (2) 
that  no  provision  was  made  by  the  resolutions  for 
the   payment  of  the  costs  of  the  composition. 
From    this   order   Messrs.    Gnah.  and   Phillips 
8f)pealed. 

8.  Woolf,  far  the  appelaats,  contended  tiiat  the 
debtor,  having  aubmitted  to  the  joriBdiodoa  of  the 
court,  and  having  aaked  the  creditors  to  accept  a 
composition,  ought  to  pay  the  coate  incidental  to 
the  proceedings,  as  it  could  not  be  aof^xiaed  tbat 
the  creditors  intended  tbaJi  these  casta  ahoold  be 
paid  out  of  thmr  dividmds.    He  cited 

XxpmrU  Lyons;  BsLytms,  7  Ch.  App.  404 ;  86  L.  T. 

Bep.  N.  S.  461 ; 
Se  parts  Shepherd ;  Se  Dtaon,  L.  Bep.  2  Ch.  Dit. 

430;  34L.T.  Bep.  N.  S.  743; 

and  referred  to  Bankruptcy  Bules  1870,  r.  275. 

Cozens-Hardy,  for  the  respondent,  waa  not 
called  upon. 

The  Chief  Jusgx. — It  is  unreasonable  that  the 
costs  should  go  unpaid;  but  what  jurisdiction  have 

(a)  Beported  Iqr  A.  A.  DoRU,  Enq.,  Baiiuter«t-I.a«. 
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I  to  wder  the  debtor  to  pay  them  ?  The  creditors 
were  the  acting  parties  in  this  matter,  and  they 
thonld  have  provided  for  the  payment  of  these 
costs.  As  they  have  not  done  so,  I  hare  no  ri  ght 
to  gay  that  the  debtor  shall  pay  them.  The  matter 
is  in  the  hands  ot  the  creditors  atone,  and  as  it  is 
impossible  for  me  to  make  a  separate  order,  I 
must  dismiss  this  appeal,  bnt  I  make  no  order  as 
to  ooets. 

Solicitors  fbr  ^>peUant,  Oagh  and  Phtllipg. 

Solidlors  for  respondent,  Johnson  and  Mouler, 
agents  for  W.  B.  Cooper,  Norwich. 


— « — 

COURT  OF  APPEAL. 


SITTINGS   AT   LINOOLN'S  INN. 

Wednetday,  Feb.  19. 

(Before    Jessbi*   M.B.,  Bbakwiu«  and    Bbxti, 
L.JJ.) 

Be  IbcA  Goio  Washimo  Gompant.  (a) 

Company  —  Winding-up  petition — Yagve  aUega- 
liona— Fully  paid-up  shareholder — Majority  of 
shareholdert  oppoied  to  a  winding-up  order. 

A  limited  company  was  formed  in  1872,  vrith  a 
nominal  eapUal  of  50,0002.  in  shares  of  II.  eatih, 
for  the  purpose  of  purchasing  and  working  a 
mining  property.  The  properly  was  bought  of 
one  B.  {uiho  was  subsequently  elected  a  direetor), 
for  20,000{.  in  cash,  and  15,000{.  in  paid-up 
share*.  A  fiUXy  paid-up  shareholder,  who  had 
bought  ttventu-five  shares  in  the  market,  pre- 
«enteii  a  windtng-wp  petition  on  the  ground  that 
ih«  eam/pamy  hiui  wholly  failed  to  ailain  the  object 
for  whteh  it  toas  ostensibly  formed,  and  that  it  was 
got  up  rettUyfor  the  purpose  of  enabling  the  pro- 
moters to  distribute  among  themselves  large  profits 
at  the  eaepense  of  the  shareholders.  It  was  also 
alleged  Uiai,  on  the  facts  stated,  the  company  was 
envied  to  set  aside  the  sale  and  have  the  20,0001. 
repaid.  There  wot  no  definite  allegation  of 
fraud,  and  noihing  to  show  that  the  co^npany  had 
any  assets. 

Held  {affirming  the  decision  of  HaU,  V.C.),  that 
this  w<u  a  demurrable  petition.  The  petitioner, 
who  too*  not  liahle  to  contribute  anything  to  the 
assets  of  the  company,  ought  to  have  aUeged  in 
his  pHiiion,  and  to  have  shown  by  evidence,  that 
after  fidl  payment  of  debts  and  liabilities  there 
would  remam  assets  of  such  an  amount  that  in 
the  evertt  of  a  winding-up  he  would  have  a 
tangible  share  of  surphu  to  receive  of  sufficient 
value  to  authorise  him  in  presenting  a  peti- 
tion. 

Whtre,  or*  a  winding-up  petition,  fraud  is  alleged, 
the  facts  constituting  the  fraud  mtut  be  stated, 
although  it  is  not  necessary  to  state  the  evidettce 
of  the  facts  alleged.  ^ 

Where  there  is  only  a  vague  allegation  of  fraud, 
evidence  of  the  act  of  fraud  is  not  admisswle. 

Queere,  whether  a  winding-up  petition  can  be  main- 
tained, where  the  petitioner,  a  fully  paid-up 
shareholder,  alleges  there  aire  no  available  assets 
except  those  to  be  obtained  by  the  eueoessfuL  pro- 
secution   cf  proceedings   against  directors  and 

(a)  Beported  V  E.  8.  BocHi,  Esq.,  £arri8ter«t-I«w. 


others  to  get  back  money  they  were  liable  to  pay 

by  reason  of  fraud. 
This  was  an  appeal  from  the  refusal  of  Hall,  Y.O. 
to  make  an  order  for  the  winding-ap  of  the  Bica 
Gold  Washing  Company,  on  the  petition  of  a  fully 
paid-np  shareholder.  Tne  petition  stated  :  1.  That 
the  company  was  a  limited  one.  2.  That  the  com- 
pany was  one  of  three  gold  washing  companies, 
which  were  got  np  nnder  the  same  management 
within  short  intervals  of  each  other,  ostensibly  for 
the  pnrpoee  of  aoqniring  and  working  for  the 
benefit  of  the  shareholders  certain  aariferoos 
deposits  in  Colnmbia,  bnt  really  for  the  purpose 
of  enabling  the  promoters,  several  of  whom  were 
directors  of  the  said  oomp«nies,  to  appropriate 
and  distribnte  amon^  themselves  lBrs:e  pronts  at 
the  expense  of  the  said  companies  and  the  share- 
holders thereof.  3.  That  the  names  of  the  two 
other  companies  were  the  Malpaso  Gold  Washing 
Company  (Limited),  and  the  Malabar  Gold  Wash- 
ing Company  (Limited).  4.  That  the  manage- 
ment of  the  affairs  of  the  said  companies,  from  the 
date  of  their  formation  np  to  tho  present  time,  had 
continued  and  stiU  remained  in  the  hands  of  the 
promoters  and  their  nominees',  and  in  conseqaence 
thereof  there  had  been  no  independent  examina- 
tion or  investigation  of  tfaehr  affairs.  5.  That  the 
said  companies  and  each  of  them  had  wholly 
foiled  to  attain  the  objects  for  which  they  wem 
ostensibly  formed.  No  profits  had  been  realised 
by  any  of  the  said  companies,  bnt,  on  the  con- 
trary, g^reat  losses  had  neen  snstuned  by  all  of 
tbem.  The  promoters,  however,  had  succeeded 
by  means  of  the  said  companies  and  the  con- 
trivances adopted  by  them  in  connection  with 
their  formation,  and  the  sale  of  shares,  in  unlaw- 
fully appropriating,  and  had  in  fact  nnlawfally 
appropriated  to  and  among  themselves  very  oon- 
siderable  profits.  6.  That  the  petitioner  was  in- 
duced to  become  and  still  was  a  shareholder  in 
each  company,  and  that  he  was  presenting  peti- 
tions concurrently  with  the  present  petition  to 
wind-np  the  other  two  companies.  7.  That  the 
memorandum  and  articles  of  the  Bica  Gold 
Washing  Company  were  dated  the  19ih  March 
1872,  and  were  registered  shortly  after  that  date. 
8.  That  the  ob)eots  of  the  company,  as  stated  in 
the  memorandum  were  (inter  alia)  to  carry  into 
effect  an  agreement  of  the  12th  March  1872 
between  Bo^rs  of  the  one  part  and  Cobbett  and 
Pechey  of  the  other  part  for  the  pnrchai-e  by  the 
company  from  Bogers  of  certain  property  in 
Colombia.  9.  That  by  the  memorandum  and 
articles  the  capital  was  to  be  50,000!.  in  12.  shares. 

10.  That  the  articles  provided  that  the  number  of 
directors,  not  being  less  than  three,  should,  from 
time  to  time,  be  determined  by  a  general  meeting. 

11.  That  the  first  directors  were  to  be  the  above- 
named  Cobbett  and  Fechey,  and  B.  B.  Barrow. 

12.  That  the  directors  might  within  the  time 
therein  named  increase  the  number  of  directors. 

13.  That  immediately  after  the  registration 
the  above-named  Bogers  was  added  as  a  di- 
rector. 14.  That  Bogers,  Fechey,  and  Barrow 
were  subscribers  to  the  memorandum  and  articles, 
and  promoters.  15.  That  promoters  and  directors 
of  the  company,  for  the  purpose  of  procuring 
subscriptions  for  and  selling  its  shares  to  the 
public,  issued  and  published  a  prospectus  of  the 
company,  which  contained  various  untrue,  mis- 
leading, and  deceptive  statements  with  regard 
to  the  property  comprised  in  the  said  agreement^ 


Digitized  by  VJVJVJV 


It 


&32-ToL3a.,  N.  B.] 


THB  LAW   TIMES. 


[Jane  21,  ISTt. 


Ct.  of  App.] 


iZ«  BicA.  Gold  Washing  Company. 


[Ct.  or  App. 


and  the  advantageB  which  might  be  expected  to 
be  obtnined  by  persons  who  should  become  share- 
holders. 16.  That  one  of  the  promoters  was  Cobb, 
who  rendered  assistance  in  the  disposal  of  the 
shares  by  the  publication  in  a  monthly  investment 
circular,  in  which  he,  in  the  character  of  a  stock- 
broker, gave  advice  to  parties  seeking  invest- 
ments. 17.  That  Cobb,  in  his  circular,  spoke  of 
the  shares  in  these  ^ree  companies  in  hish  terms, 
and  advised  that  they  should  be  purchased  without 
delay.  18.  That  by  such  means  subscribers  were 
obtained  for  the  whole  of  the  shares  of  the  Bica 
Company,  other  than  the  vendors'  and  promoters' 
shores,  and  a  large  number  of  the  vendors'  and 
promoters'  shares  were  disposed  of  for  the  benefit 
of  the  vendors  and  promoters.  19.  That  the  pe- 
titioner perused  copies  of  the  said  prospectus 
and  of  the  said  investment  circular,  and  snbse- 
C|uently  purchased  seventy-five  of  the  said  shares 
in  the  Bica  Company,  and  was  now,  and  for  six 
months  past  had  been,  the  holder  of  seventy-five 
shares  in  the  said  company.  20.  That  the  operations 
of  the  Bica  Company  were  from  the  oommmenoe- 
ment  unsuccessful.  The  said  company  in  a  short 
time  exhausted  the  funds  available  for  the  purpose 
of  its  business,  and  had  for  several  years  past 
ceased  to  carry  on  any  business.  It  had  no  means 
of  raising  further  capital,  and  there  was  no  pro- 
spect that  the  bnsiaess  of  the  company  could  be 
recommenced  with  any  advantage,  even  if  further 
capital  could  be  proonred.  21.  That  it  was  just 
Hnd  equitable,  and  absolately  necessary  in  the 
'interests  of  the  petitioner  and  the  other  share- 
holders who  had  paid  for  their  shares,  that  the 
Bica  Company  shonld  be  woand-np  by  the  court. 
An  affidavit  was  filed  by  the  petitioner  in  support 
of  the  above  statements. 

In  opposition  to  the  petition,  an  affidavit  was 
made  by  Cobbett,  Fechey  and  Bog^rs,  in  which 
th^y  denied  the  statements  in  paragraph  5  of  the 
petition ;  alleg^  that  Bogers  was  not  elected  a 
director  till  after  the  purchase  from  him  had  been 
completed,  that  the  petitioner  was  only  a  holder 
of  fully  paid-up  shares,  denied  the  statements  in 
paragraph  15,  and  denied  all  connection  with  the 
investment  circular,  set  forth  reasons  for  the  delay 
in  carrying  on  the  operations  of  the  company, 
stated  that  the  company  had  no  liabilities  except  a 
sum  of  2000L  due  to  themselves  and  a  Mr.  Drake; 
that  40,000  shares  had  been  subscribed  for,  of  which 
they  themselves  held  3705;  and  that  eighty-six 
shareholders,  holdinginall  1 6,473  shares,  hsS  autho- 
rised the  directors  to  oppose  the  petition  on  their 
behalf.  The  deponents  were  cross-examined  before 
a  special  examiner,  and  the  petitioner  contended 
tliHt,  on  the  facts  appearing  on  this  cross-examina- 
tion, the  company  was  entitled  to  set  aside  the 
snle  to  them  of  the  property  in  Columbia.  It 
appeared  that  the  property  purchased  by  the 
company  from  Bogers,  under  the  agreement  of 
the  12th  March  1872,  was  bought  for  20,000L  in 
cash,  and  15,000{.  in  paid-up  sbaros. 

On  the  17th  Jan.  1879  this  petition  and  the 
petition  to  wind-up  the  Malpaso  Gold  Washing 
Company  came  on  for  bearing  before  Hall,  V.C. 
The  cironmstances  were  very  similar  in  each  case. 

Diehlnton,  Q.C.  and  Bradford  for  the  petitioner. 

W.  Pearson,  Q.C,  and  Qronenor  Woods  and 
fVelby  King,  eontrd. 

Hall,  Y.C. — ^It  appears  to  me  that  upon  this 
petition  there  is  no  case  stated  in  which  the 


petitioner  is  entitled,  ex  debitojuttitia,  to  have  an 
order  made  to  wind-up  this  company;  on  the  con- 
trary it  appears  to  me,  as  far  as  I  can  collect  from 
the  facts  stated  upon  this  petition,  that  this  is  a 
case  in  which  it  would  be  a  mere  idle  and  absurd 
ceremony  to  go  through  the  form  of  winding-ap 
this  company.  The  petitioner  is  the  holder  of 
seventy-five  shares  wnich  be  had  paid  for  in  the 
market;  the  original  price  being  11.  per  share. 
Therefore  he  has  not  paid  more  than  the  original 
issue  price,  and  I  cannot  take  his  interest  in  the 
matter  as  being  further  than  at  the  outside  751. 
which  represents  his  interest  in  the  concern.  He 
has  presented  a  petition  for  the  winding-up  of  the 
company,  and  the  ground  which  seems  to  have 
influenced  him  very  much  in  taking  this  course  is 
that  the  company,  a.s  be  alleges,  was  got  up  by 
certain  persons  who  are  named,  for  tho  purpose, 
I  may  say,  of  robbing  the  people  who  would  be 
indnoed  to  become  shareholders  through  the 
medium  of  a  false  prospectus.  That  ia  the  case 
he  makes,  and  he  says  that  robbery  was  com- 
mitted by  creating  a  certain  number  of  shares 
which,  when  paid  up,  the  promoters  conld  go  into 
the  market  and  dispose  ol ;  and  that  they  did 
so.  The  petitioner  says,  "  I  want  all  those 
things  thoroughly  investigated,  and  the  proper 
mode  of  doing  that  is  by  winding-ap  the  company, 
and  in  that  way  I  shall  bring  forward  and  make 
out  a  case  of  that  kind  and  get  back  251.  or  some 
portion  of  it,  out  of  the  pockets  of  the  persons 
who  sold  those  shares  to  me."  Now,  as  regards 
his  own  individual  equity,  founded  upon  any  such 
case  as  is  alleged  here,  he  does  not  tell  ns  when  he 
acquired  the  shares.  This  company  has  been  in 
existence  now  for  several  years,  having,  I  believe, 
begnn    business    in   1871   or  thereabouts.     The 

Setitioner  says  the  prospectus  was  false,  but  he 
oes  not  say  that  he  acted  upon  the  faith  of  that 
prospectus ;  he  does  not  say  that  the  shares  he 
purchased  were  original  shares,  or,  if  not,  that  the 
persons  who  took  the  shares  were  deceived,  nor 
does  he  say  that  he  is  entitled  to  stand  in  the  shoes 
of  the  persons  who  were  deceived  in  that  respect. 
Now,  under  the  circumstances  that  have  been  put 
forward,  the  petitioner's  great  object  is  to  have  an 
investigation  into  those  transactions,  which  inves- 
tigation would  cost  in  all  probability  not  merely 
hundreds,  but  thousands  of  pounds,  and  wuether 
the  money  would  be  ever  recovered  from  the  per- 
sons who  were  convicted,  if  they  were  convicted, 
of  frauds  I  do  not  know.  According  to  all  my 
experience  in  these  matters,  even  if  the  litigation 
were  successful  as  against  the  persons  songht  to 
be  charged,  it  is  not  probable  that,  after  payment 
of  costs  payable  by  the  defendants,  there 
would  be  one  available  sovereign  for  the  pur- 
pose of  distribution  amongst  the  shareholders. 
That  is  the  nature  of  the  case  made,  through  the 
medium  of  which  the  petitioner  seeks  to  get  back 
his  75{.  or  some  portion  of  it.  It  is  not  disputed 
that  the  company  has  not  got  assets,  and  that  the 
mine  is  worth  nothing.  Under  these  circum- 
stances, it  appears  to  me  that  I  cannot  treat  this 
as  being  a  substantial  and  bona  fide  petition,  and 
I  therefore  decline  to  make  any  order  upon  it. 
The  result  is,  according  to  my  view  of  the  case, 
considering,  as  I  do,  that  the  petition  is  opposed 
by  a  very  large  number  of  shareholders,  althnugh 
it  is  supported  by  a  considerable  number  of  other 
shareholders,  that  it  is  not  a  case  in  which  this 
conrt  ought  to  make  an  order  to  wind-up   the 
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'Company.    Therefore  I  diamiss  the  petitio  n  with 

«0«t8. 

Diekttuon,(i.C.  said  the  only  distinction  between 
tiw  eMe  of  the  Malpaso  Company  and  the  case  of 
Biea  Company  was  that,  in  the  latter,  an  addi- 
tional ground  was  pnt  forward  for  winding-np  the 
corapaoy,  namely  that  it  had  ceased  to  carry  on 
the  DQsineas  for  four  years. 

Hall,  Y.C. — It  does  not  appear  to  me  that  the 
additional  gronnd  is  favonrable  to  the  petitioner, 
bat  rather  against  him.  If  he  had  a  snbstaDtial 
case  he  ongbt  to  have  come  to  the  coart  sooner, 
and  not  have  allowed  four  years  to  elapsa 

Graham  Eatlingt,  Q.C.  —  There  is  another 
petition. 

Hall,  Y.C. — They  are  all  in  the  same  pooition. 
The  same  order  will  be  made  on  all  three  petitions. 

The  petitioner  appealed. 

Dickintim,  Q.C.  and  Job  Bradford,  for  the  appel- 
lant, contended  that  the  allegations  in  the  petition 
were  ample  to  warrant  an  investigation  of  the  cir- 
«anistanoe8  mentioned  by  them,  and  that  snob 
investigation  would  result  in  patting  into  the 
hands  of  the  company  the  pnrchase  money  which 
had  been  paid  for  the  estate,  and  in  that  way  con- 
eiderable  assets  oonld  be  recovered  to  be  divided 
among  the  shareholders.  They  relied  upon  para- 
graphs 2, 4^  5,  6,  8,  14,  15,  18,  19,  and  20  in  the 
petition,  as  showing  that  it  was  just  and  egaitable 
that  the  company  should  be  wonnd>np.  [Jbssbl, 
M.E. — It  is  a  wonderful  petition  for  the  absense  of 
certainty.  I  do  not  find  any  sufficient  glands 
stated  in  it  to  warrant  u  winding-np  order.  You 
must  snoceed  teeundvan  aXLtgaivr  et  probata.  Facts 
must  be  stated.  The  petitioner  is  bonnd  to  show 
OS  that  he  has  an  interest  in  the  winding-up.  An 
allegation  that  it  is  just  and  equitable  is  not  a 
statement  of  a  fact  but  of  an  inference  of  law. 
Bkamwbll,  L.  J. — But  if  the  opposing  party  says, 
"  I  know  what  von  mean,  and  do  not  ask  for  any 
more  specific  allegations,"  and  then  fights  the  case 
on  the  merits,  can  the  objection  be  raised  on 
appeal  PI  We  submit  that  it  cannot.  [Jessel, 
ILR. — If  yonr  opponents  had  been  heard  below, 
and  had  fonght  uie  case  on  the  evidence  without 
taking  any  objection  to  the  form  of  your  peti- 
tion, there  might  have  been  some  ground  for 
the  ai^nment  that  they  had  waived  any  such 
objection,  but  they  were  not  called  upon.] 
They,  however,  have  entered  npou  evidence. 
[JsssEL,  H.B. — That  is  no  waiver  of  an  objection 
to  the  form  of  the  petition.  B&auwbll,  L.J.  re- 
ferred to  Be  Steam  Btolcer  Company  (32  L.  T. 
Bep.  N.  S.  143;  L.  Bep.  19  Eq.  416).  Jessel, 
M.B.  referred  to  Buih  v.  The  Trowbridge  Water- 
yrorJu  Company  (32  L.  T.  Bep.  N.  S.  182 ;  L.  Bep. 
19  £q.  291.  and:  10  Ch.  App.  459.)]  The  question 
is  whether  we  are  entitled  to  go  into  the  merits  or 
not.  U  not,  we  may  ask  for  leave  to  amend  the 
petition.  [Jessel,  M.B. — If  you  can  make  out 
that  your  evidence  shows  with  reasonable  cer- 
tainty that  there  will  be  a  substantial  surplus 
divisible  among  the  fully  paid-up  ahareholders, 
that  may  be  a  reason  for  giving  leave  to  amend.] 
^Hie 
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the  company,  and  W.  Pearton,  Q.C,  Oroivenor 
Wood*,  and  tVelUy  King,  for  shareholders  who  op- 
posed the  winding  op,  were  not  called  upon. 

Jessel,   M.B.  —  This    is    an .  appeal  from  the 
decision  of   Hall,  Y.C,  dismissing  a  petition  to 
wind-up  the  company,   on    the   ground  that  it 
was  not  a  bond  fide  petition,  and  that  the  petitioner, 
as  I  read  the  judgment,  had  not  sufficient  interest 
to  support  it.  The  petition  is  that  of  a  clergyman, 
who  says  that  he  holds  seventy-five  shares  in  the 
company  of  IZ.  each.    He  does  not  tell  us  when  he 
acquired  them,  but  he  says  that  he  saw  them  in 
the  market,  and  subseqaently  purchased  them.  He 
does  not  tell  us  exactly  how  long  he  has  been  a 
shareholder.    The  only  allegation  I  can  find  is 
that  he  is  now,  and  for  sue  months  past  has  been, 
the  holder  of  shares.     Of  coarse  it  is  consistent 
with  the  fact,  that  he  has  been  a  holder  for  a  longer 
period.      He  does    not  tell  us  exactly  when  the 
company  was  registered,  but  he  says  that  it  was 
registered  shortly  after  the  19th  of  March  1872. 
Therefore  we  may  take  the  establishment  of  the 
company  to  have  been  in  March  1872,  and  the 
petition  in  question  was  presented  on  the  25th 
Oct.  1878,  which  is  more  than  six  years  after  the 
formation  of  the  company.  The  petioner  says  that 
his  shares  are  fully  paid  ap.     ]Now,  I  will  say  a 
word  or  two  on  the  law  as  regards  the  position  of 
a  petitioner  holding  fully  paid-up  shares.     Such  a 
petitioner     is     not    liable    to    contribute    any- 
thing towards  the  assets  of  the  company,  and 
if  he  has  any  interest  at  all  it  mast  be  that, 
after  full  payment  of  the  debts  and  liabilities  of 
the  company,   there  will   remain  a  surplus  ap- 
plicable  for    division    among    the   shareholders, 
which  will  bring  in  some  amount  of  sufficient 
valae  to  aothorise  him  in  presenting  a  petition. 
That  being  his  position,  and  the  rule  being  that 
the  petitioner  can  only  succeed  upon  allegations 
which  are  proved,  of  course  the  petitioner  must 
show  the  court  by  sufficient  allegation  that  he  has 
a  sufficient  interest  to  entitle  him  to  ask  for  the 
winding-up  of  the  company.  I  say  "  asuffioient  inte- 
rest," fortne  mere  allegation  of  a  surplus  or  of  a 
probable  surplus  will  not  be  sufficient.    You  must 
show  what  I  may  call  a  tangible  interest.    I  am  not 
going  to  lay  down  any  rule  as  to  what  that  must 
be,  but  if  he  showed  only  that  there  was  such  a 
surplus  as,  on  being  f<urly  divided,  irrespective  of 
the  costs  of  the  winding-ap,  would  |{ive  him  5L,  I 
should  say  that  would  not  be  sufficient  to  induce 
the  court  to  interfere  in  his  behalf.     Now,  that 
being    the   state    of    the    law,    I  will    first    of 
all    mention    generally    how    this    petition    is 
wrong,  and    then   I  will   discuss  it   a    little  in 
detail.    The  petition,  as  drawn,  contains  vague 
allegations  of  fraud,  but  I  have  always  understood 
it  to  be  a  rule  in  equity  that,  where  you  allege 
fraud  you  must  state  the  facts  which  constitute 
the  fraud.  You  are  not  entitled  on  a  petition,  any 
more  than  in  an  action,  to  say  to  the  othnr  side, 
"  Yon  have  defrauded  me ;  you  have  obtained  my 
money  by  fraud."    Yoa   must    state    the  facts 
which  you  say  amount  to  a  fraud,  so  that  the 
other  side  may  know  what  they  have  to  meet.    I 
agree  that  it  is  not  necessary  to  state  the  evidence 
which  shows  the  fraud,  but  you  must  state  the 
facts  which  constitute  the  fraud.    In  the  next 
place,  of  course,  you  must  show  that  the  relief  to 
lie  obtained  on  the  ground  of  the  fraud  would 
increase  the  assets  of  the  company;  and  even 
then  I  am  not  prepared  to  go  this  length,  that  if 
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a  petitioner  showe  that  there  are  no  other  possible 
available  assets  except  those  which  may  be  ob- 
tained by  the  Buccessfal  prosecution  of  pro- 
ceedings against  directors  or  others  to  get  back 
money  -which  they  are  liable  to  pay  by  reasoil  of 
some  frand  committed,  that  woald  as  a  general 
rale  be  sufiScient  to  support  a  winding-up  petition. 
I  think  it  would  not.  I  think  the  rale  should  be 
as  a  general  rule,  first  establish  your  fraud,  and 
get  the  money,  and  then  divide  it — for  that  is  the 
object  of  a  winding-up  petition  by  a  fully  paid-up 
shareholder.  There  will  be,  no  doubt,  some  ex- 
eeptions.  One  which  I  think  is  well  worth  men- 
tioning, because  it  occasionally  happens,  is  where 
the  majority  of  the  shareholders  side  with  the 
directors  xtr  other  persons  who  may  have  com- 
mitted the  frand,  and  so  prevent  the  companies 
bringing  an  action  to  make  them  liable  for  the 
fn,vA  so  committed.  In  that  case  I  can  well 
understand  the  court  saying  that,  as  the  minority 
of  the  shareholders  who  are  entitled  to  complain 
of  the  fraud  cannot  themselves  institnte  an  action 
in  the  name  of  the  company,  they  may  invoke  the 
assistance  of  the  court  to  wind-np  the  company, 
BO  that  by  means  of  the  liquidation,  such  an 
action  may  be  brought  or  proceedings  may  be 
taken  under  the  165th  clause  of  the  Companies 
Act.  Having  said  thus  much,  I  will  just  state 
what  the  allegations  are,  and  why  I  think  them 
vague  and  unsatisfactory.  The  first  allegation  is 
contained  in  paragraph  2  of  the  petition,  which 
states  this:  "The  Bica  Company  is  one  of  the 
three  gold  washing  companies  which  were  got  up 
under  the  same  management  within  short 
intervals  of  each  other,  ostensibly  for  the 
purpose  of  acqoiring  and  working  for  the 
profit  and  advantage  of  the  shareholders, 
certain  anriferoas  gravel  deposits  in  the 
TTnited  States  of  Columbia,  but  really  for  the 
purpose  of  enabling  the  promoters  (several  of 
whom  were  and  are  directors  of  the  said  com- 
panies) to  appropriate  and  distribute  among  them- 
selves large  profits  at  the  expense  of  the  said 
companies  and  the  shareholders  thereof."  That 
is  not  an  allegation  of  frand  at  all.  Even  pro- 
moters, I  shomd  imagine,  do  not  intend  to  work 
for  nothing,  or  to  work  otherwise  than  for  profits, 
and  generally  for  large  profits.  It  does  not 
say  that  the  companies  were  got  np  ostensibly 
for  frand,  but  that  they  were  got  up  "  really  for 
the  purpose  of  enabling  the  promoters  to  appro- 
priate and  distribute  among  themselves  large 
profits  at  the  expense  of  the  companies  and  the 
shareholders  thereof."  Then  it  states  what  the 
names  of  the  companies  were,  and  afterwards  states, 
this  :  "  The  management  of  the  affairs  of  the  said 
companies  from  the  date  of  the  formation  thereof 
to  the  present  time,  has  continued,  and  still 
remains,  in  the  hands  of  the  promoters  thereof 
and  their  nominees,  and  in  consequence  thereof 
there  has  up  to  the  present  time  been  no  inde- 
pendent examination  or  investigation  of  their 
affairs."  On  first  reading  this  clause  I  thought 
that  it  might  possibly  amount  to  an  allegation 
that  the  majority  of  tne  shareholders  sidea  with 
the  persons  accused  of  fraud,  bat  when  yon 
come  to  examine  it,  it  does  not  amount  to  that. 
It  obviously  relates  to  the  management  of  the 
business  of  the  companies,  and  does  not  show  that 
the  directors  will  necessarily  command  a  majority 
in  general  meeting.  Then  the  5th  paragraph 
states  this :   "  The  said  companies,  and  each  of 


them,  have  wholly  failed  to  attain  the  objeets  for 
which  they  were  ostensibly  formed.  No  profits 
have  been  realised  by  any  or  eithw  of  the  sud 
companies,  but,  on  the  contrary,  great  losses  have 
been  sustained  by  all  and  each  of  them.  The 
said  promoters,  however,  have  succeeded  by  means 
of  the  said  oompanies,  and  the  contnvsnoes 
adopted  by  them  in  connection  with  the  formation 
thereof,  and  the  sale  of  the  shares  therein,  ia 
unlawfully  appropriating,  and  they  have  in  &ct 
unlawfully  appropriated  to  and  among  themselves 
very  considerable  profits."  Now,  tliat  is  open  to  the 
objection  of  being  a  vague  and  indefinite  chai-geoE 
illegality  of  some  kind.  I  cannot  find  out  what 
the  directors  have  done.  It  says  that  there  have 
been  some  contrivances  in  connection  with  the 
formation  of  the  compbny.  What  oontrivanoes  P 
Then  it  says,  "And  the  sale  of  the  shsMs 
therein."  What  does  that  mean  ?  To  whom  did 
they  sell  the  shares  P  It  is  said  that  they  have- 
made  urofits.  What  profits  P  How  have 
they  maae  profits  P  At  whoee  expense  P  Then 
is  not  a  word  of  allegstioa  to  show- 
that  the  profits  they  have  made  have  beea 
by  misappropriating  the  assets  of  the  com- 
pany, and,  besides  that,  the  petitioner  lamps 
together  the  charges  as  to  the  three  oompanies- 
and  the  promoters,  and  he  has  not  said  that  they 
have  made  a  shilling  of  profit  separately  out  of 
this  oompanv.  It  is  quite  consistent  with  the 
all^ation  that  the  three  oompaaies  together 
mt&  large  profits,  but  larf^  profite  may  have- 
been  made  by  the  two  other  companies  ami  very 
little  profit  out  of  this.  That  may  be  called 
hypercritical,  but  when  we  come  to  deal  with 
vague  allegations  of  this  kind  I  think  no  oritioiaa 
is  too  severe.  People  are  not  to  be  brought  into- 
court  on  a  vague  charge  of  frand  of  this  kiiwL 
Then  the  petitioner  goes  on  to  say  that  "  he  was 
induced  to  become  and  still  is  a  shareholder  in 
each  of  t^e  said  companies.  He  has  caused  to  be- 
prepared  and  intends  to  presentpetitions  for 
windinff-up  the  said  Malpaao  Qold  Washing  Com- 
pany (Limited)  and  the  said  Malabar  6<dd 
Washing  Company  (Limited)  ooncnrrently  with 
the  present  petition.  The  petitioner  craves  leave 
to  refer  to  the  said  petitions  respeotively."  Then 
he  states  that  there  were  a  memorandum  and. 
articles  of  association,  by  which  it  appears  a  cer- 
tain contract  was  made,  but  there  ia  no  allegation 
that  the  contract,  which  was  a  ocmtract  for  the 
purchase  of  a  mine,  was  ever  carried  oat.  Thmi 
we  get  this  allegation  :  "The  promoters  and 
directors  of  the  company,  for  the  purpose  of 
procuring  subscriptions  for  and  selling  its  shares 
to  the  public,  issued  and  published  a  prospeotui, 
which  contained  various  untrue,  misleading  and 
deceptive  statements  with  regard  to  the  projpeity 
comprised  in  the  said  agreement,  and  the  aavan- 
tages  which  might  be  expected  to  be  obtained  by 
persons  who  should  become  sharaholdera  intkie- 
company."  That  agun  ia  a  vague  and  iMNt 
improper  charge  of  fraud.  It  is  not  sufficient  to 
say  that  the  prospectus  "contained  various  notroe^ 
misleading,  and  deceptive  statements."  The  peti^ 
tioner  ought  to  say  what  they  were,  and  state 
which  of  them  were  untrue.  Besides  that,  it  does 
not  appear  that  the  prospectus  was  a  represeota- 
tion  made  to  the  company  at  all,  or  one_  upon 
which  the  company  can  maintain  an  action  or 
obtain  damages  or  compensation  to  increase  the 
amount  of  its  assets.    Then  there  is  a  reference- 
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"ipar.  16)  to  one  of  its  promoters  who  was  a  broker 
«nd  who  sent  out  a  ciroalar  called  "  The  inveat- 
ment  oironlar,"  in  whioh  he  spoke  in  very  high 
'terms  of    the    company.      The    petitioner    then 
states :  "  Sy  the  means  above  referred  to,   sab- 
.  soriptions  were  obtained  for  the   whole   of  the 
shares  in  the  Bioa  Company,  other  than  the  ven- 
'dors'  shares,  and  a  larg^e  number  of  the  vendors* 
shares  bein^  also  promoters'   shares  were  also 
disposed  of  for  the  benefit   of  the  vendors  and 
promoters  ; "  and  then  he  states,  "  The  petitioner 
perased  copy  of  the  said  prospectus  and  of  the 
said  investment  oironlar,  and  subsequently  pnr- 
ohased  seventy-five  of  the  said  shares  in  the  Bioa 
Company,  and  he  is  now,  and  for  six  months  past 
has  been,  the  holder  of  seventy-five  shares  in  the 
said  company."    He  does  not  say  that  he  was  in- 
■dnoed  by  the  oironlar  or  by  the  prospectos  to  bay, 
bat  simply  that  he  bonght.    If  he  were  defrauded, 
■of  course,  his  remedy  would  be  an  action  as  an  in- 
dividual against  the  person  or  persons  who  de- 
frauded him ;    but  that  ivould  not  in   the  least 
increase  the  assets  of  the  company.    The  petition 
^afterwards  states :  "  The  sobsequent  operations  of 
the  Bica  Company  have  continued  unsuocessful. 
The  company  has  in  fact  been  from  the  commence- 
ment, and  still  is,  a  total  failure.    It  is  without 
-ariulable  funds  to  enable  it  to  continue  its  bnsi- 
sess,  and  it  would  be  impossible  to  continae  the 
said  basiness  with  any  advantage  if  farther  funds 
■could  be  procured."    Now  that  is  an  allegation  of 
insolyency,   certainly  uf  commercial  insolvency, 
'bnfc  there  is  nothing  else  in  the  petition  to  show 
•assets.     There  is  nothiag  to  show  that  any  one  of 
these  alleged  frauds  ended  in  abstracting  moneys 
from  the  assets  of  the  company,  whioh  the  parties 
committing  the  fraud  are  liable  to  pay.     There- 
fore, really,  when  yon  come  to  look  at  the  petition 
&irly,  there  is  no  allegation  of  any  assets  left, 
mncn  less  of  there  being  any  surplus  in  which  the 
petitioner  could  participate  after  payment  of  the 
debts  and  costs  of  the  winding-up.    It  seems  as 
clearly  a  demurrable  petition  as  I  ever  saw.     But 
what  was  the  case  presented  to  us  in  argument  P 
It  was  a  totally  difierent  one.    It  was  said  that  the 
mine   was  sold  to    the    company  under  circam- 
Btances,  which  would  entitle  the  company  either  to 
rescind  the  contract  or  to  obtain  irom  the  persons 
who  sold  it  a  very  large  sum  of  money,  varionsly 
stated  at  15,0002.  or  20,0002.    The  answer  is  that 
there  is  not  a  word  of  this  in  the  petition..    There 
is  no  all^ation  of  the  sale,  or  of  the  completion 
of  the  purchase,  or  of  the  payment  of  the  money, 
or  that  the  money  came  out  of  the  oofEers  of  the 
company,  or  that  anybody  is  liable  to  repay  it. 
There  is  no  doubt  that  those  allegations  ought  to 
have  been  made,  if  any  reliance  is  to  be  placed 
npon  snoh  a  case.    I  have  to  add  one  word  more 
-aboat  the  amount  of  the  petitioner's  claim.    I  am 
sorry  to  say  I  have  had  a  very  lengthened  experi- 
ence in  winding-up  cases,  both  at  the  bar  and  on 
the  bench,  and  I  cannot  beUeve  that  a  shareholder 
who    has    seventy-five    11.    paid-up    shares    can 
imagine  that  he  has  sufficient  interest  to  make  it 
worth  his  while  to  present  a  winding-up  petition. 
■Of  course  I  am  not  going  to  say  there  might  not 
be  a  case  in  whioh  752.  would  be  payable  to  the 
petitioner,  but  it  is  very  unlikely  and  very  im- 
probable.    We  must   look  at  the  extent  of   his 
interest  as  reasonable  men,  and  as  men  having 
'experience  in  these  matters,  and  speaking  as  such, 
I  Lave  no  doubt  that,  as  the  Vice- Chancellor  says, 


this  is  not  a  bond  fide  petition,  but  a  petition  pre- 
sented with  a  very  diaerent  object  than  that  of 
obtaining  for  the  petitioner  simply  the  751.  or  any 
part  of  it.  In  my  opinion  it  is  either  presented 
for  the  purpose  of  obtaining  costs,  or  for  the  pur- 
pose of  annoyance  to  some  other  person  or 
persons ;  and  I  entirely  agree  with  the  Yice- 
Chancellor  that  it  is  not  a  bond  fide  petition. 
Therefore  I  think  we  most  dismiss  this  appeal. 

BrauwelIi,  L.  J. — I  am  of  the  same  opinion. 

Bhett,   L,J. — It  seems   to  me  that  this   case 
depends  partly  upon  the  rules  of  pleading  under 
the  Judicature  Act,  and  partly  upon  the  facts ; 
and  the  judgment  of  the  Yice-Chancellor  really 
comes  to  this,  that  assuming  all  the  facts  whi(^ 
are  alleged  on  this  petition  to  be  proved  by  any 
evidence  which  could  be  brought  forward,  it  could 
not  be  shown  that  any  tangible  amount   would 
ever  come  to  the  petitioner,  and,  inasmuch  as  the 
petitioner  is  a  holder  of  paid-up  shares,  he,  there- 
fore, has  not  shown  sufiioient  interest  to  support  this 
petition.    It  seems  to  me,  without  referring  to  the 
old  rules  of  pleading  in  equity,  that  we  are  bound 
by  the  rules  of  pleading   under  the  Judicature 
Act,  and  by  those  rules  of  pleading,  I  apprehend 
that  every  fact  must  be  stated  which  would  have 
to  be  proved  in  Order  to  support  a  cause  of  action. 
It  is  necessary,  therefore,  to  show  that  there  are 
facts  stated  on    this  petition  which,   if  proved, 
would  satisfy  the  court  that  some  tangible  amount 
might  come  to  the  petitioner.     Now  it  is  not  sug- 
gested that  there  are  any,  what  you  may  call,  real 
assets  of   this  company.    Whether  it  is  alleged 
that  it  is  insolvent  or  not  I  care  not  to  inquire. 
There  are  no  assets  in  hand,  and  the  only  moneys 
which  it  is  said  could  be  brought  in  so  as  to  become 
available  for    the  petitioner    are  moneys  to  be 
recovered  back  from  somebody,  on   the  ground 
that  they  have  been  obtained  by  fraud.      One 
fraud  relied  npon  before  us  in  argument  was,  that 
the  estate  had  been  sold  and  purchased  under 
fraudulent  circumstances.    The  fatal  objection  to 
any  reliance  being  placed  upon  that,  to  my  mind, 
is  that  there  is  no  allegation  of  that  nature  in  the 
petition,  and  therefore  no  evidence  can  be  brought 
forward  to  support  this  contention.     Then  it  is 
suggested  that  there  are  other  frauds.    It  is  sug- 
gested that  the  promoters   or  directors  of   this 
company  had  received  money  for  shares  and  had 
embezzled   it,   but  I  apprehend  that  under  the 
present  rules  of  pleading  you  must  state  how  the 
money  was  embezzled.     It  is  not  sufficient  to  say 
that  ^ou  can  prove  those  facts,  bat  you  must  state 
how  It  is.    There  is  no  allegation  that  they  had 
received  money  from  the  compan^r  or  had  em- 
bezzled it,  and  proof  of  those  facts  is  therefore  in- 
admissible.     Then  the  only  other  suggestion  is, 
that  they  obtained  money  by  false  representations. 
It  ought  to  be  shown  that  they  made  false  repre- 
sentations to  a  person  who  acted  upon  those  talse 
representations.    I  can  find  no  allegation  of  that 
sort  in  this  petition.    There  is,  thereiore,  no  allega- 
tion in  this  petition  of  any  fraud  whioh,  if  it  were 
proved,  would  bring  money  to  any  person  through 
whom  the  company  ooald  get  any  benefit.     With 
regard  to  what  the  Master  of  the  Bolls  has  said, 
as  to  whether  the  oourt  would  order  a  winding-up 
aa  the  applioation  of  a  fully  paid-np  shareholder 
where  thecompanyhasnoassets except  moneys  to  be 
recovered  under  a  case  of  fraud  alleged  and  proved, 
I,  for  the  present,  with  great  deference,  deoliue  to 
give  an  opinion,  because  I  think  it  is  not  raised  in 
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ibis  case.  Therefore  I  entirely  agree  that  the 
judgment  of  tiie  Yice-Chancellor  mast  be  snp* 
ported.  Appeal  dismitsed. 

Solicitors :    Snell  and    Oreenip ;    Sleveng   and 
Marriet. 

sirrmas  at  Westminster. 

(Before  Bkakwzll,  Bsxtt,  and  Cotton,  L.JJ.) 
Dec.  17  and  19, 1878,  and  March  •22,  1879. 

I[aT17,    SosIAN,    AMD    Co.,   V.    CmXIPOKD    AND 

Clask.  (a) 

APPEAL  FEOK  TEE  COUKON  PLEAS  DITISION. 

Bhm — Damage  to  cargo  by  negligent  etoioage — 
LiaMlity  of  sMpowner — Bili  of  lading — Signa- 
ture hy  agent. 
Plaintiff's  were  eontignore  of  sugar  to  be  carried 
from  HaijAurg  to  London  in  defendants'  steam- 
ship, and  received  biUs  of  lading  signed  by  "  P. 
and  K.,  agents."  The  ship  v>a,s  at  the  time  under 
charter  to  P.  and  K.,  who  teere  merehantt  at 
Hamburg,  but  plaintiffs  had  no  Imotoledge  of 
sueh  charter. 
The  biU  of  lading  excepted  liaibility  for  "  aU 
accidents,  loss,  or  damage  .  .  .  fiom  any  act, 
neglect,  or  defauit  whatsoever  of  the  pHut,  master, 
or  mariners  in  navigating  the  ship,  the  owners  of 
the  ship  being  in  no  way  liable  for  any  of  the  con- 
sequences of  the  causes  above  excepted,  U  being 
agreed  that  the  captain,  officers,  and  erew  of  the 
vessel  in  the  transmission  of  the  goods,  as  between 
the  shipper,  owner,  or  consignee  thereof,  and  the 
ship  and  shipowner,  be  considered  the  servants  of 
cwew  shipper,  owner,  or  consignee." 
Plaintiffs'  sugar  was  damaged  owing  to  negligent 

stowage. 
Held,  that,  if  th»  V3l  of  lading  was  a  contract  of 
carriage  between  plaintiffs  and  defendants,  il%e 
exception  did  not  apply,  and  that,  if  there  was  no 
C0Hlra<d  of  carriage  between  plaintiffs  and  defen- 
dants, tlie  sugar  being  lawfully  in  the  ship  with 
the  defendants'  licence,  the  negligence  was  a  breach 
of  duly,  and  therefore  in  either  case  defendants 
were  liahle. 
Judgment  of  Benman,  J.  affirmed. 
The  action  was  brought  to  recover  damaees  for 
injary  caused  by  negligent  stowage  to  280  bags  of 
HDpar  belonging  to  the  plaintiffs,  which  had  been 
shipped  on  board  the  defendants'  ship. 

By  a  charter-party  dated  the  15th  Nov.  1877, 
and  made  between  the  defendants,  owners  of  the 
steamship  Olennthes,  and  Messrs.  Pott  and  Korner, 
merchants,  "by  the  intercession  of  the  ship- 
broker  W.  Zoder,"  it  was  agreed  that  the  ship,  after 
discharging  her  inward  cargo,  should  load  from  the 
said  merchants  a  full  and  complete  cargo  of  general 
lawful  merchandise  at  Hamburg,  and  proceed  to 
one  wharf  only  in  London  as  ordered  hy  charterers' 
correspondents,  and  deliver  the  cargo  on  payment 
of  freight  (for  sugar)  at  the  rate  of  78.  6(2.  sterling 
in  full,  per  ton,  gross  weight  delivered — "  it  being 
agreed  that  for  the  payment  of  all  freight,  dead 
freight,  and  demurrage,  the  said  master  or  owner 
shall  have  an  absolute  lien  ...  on  said  cargo,  which 
lien  the^  shall  be  bound  to  ezeroise ;  the  char- 
terers' liability  to  cease  when  cargo  is  shipped  and 
bills  of  lading  signed ;  the  captam  shall  sign  bills 
of  ladirg  at  rates  as  presented  without  prejadice 
to  this  charter-paity.        The  chnrtpr- parly    was 

(a)  B«ported  \y  I'.  B.  HonniBS,  Psq.,  Barriiter.kt-Law, 


signed  "H.  W.  Pott  and  Korner."  and  "  By  tele- 
graphic authority  of  owners,  W.  Zoder  as  agent" 
The  plaintiffs,  who  were  not  aware  of  the 
existence  of  the  charter-party,  shipped  the  sugar 
under  the  following  bill  of  lading  : 

Shipped  in  good  order  and  well  conditioned  in  and 
upon  &e  ateamghip  Cleanthes  whereof  is  nuwter  P. 
^drewa,  now  lying  at  Hamborg,  and  bonnd  for  London^ 
280  bags  of  angar,  which  are  to  be  delivered  in  lilu  gtjod 
order  and  condition  to  Hayn,  Bom&n.  and  Co.  or 
their  assigns,  freight  at  the  rate  of  7«.  6d.  sterling,  pliu 
10  per  cent,  per  ton  gross  weight,  to  be  paid  by  consigneea ;. 
the  act  of  Qod,  the  Qaeen  s  enemies,  pirates,  iot>bet«. 
restraints  of  princes,  vennin,  jettison,  barratry,  ind 
collision,  fire  on  board  or  on  shore,  and  all  aoodents, 
loss  or  damage  of  whatsover  nature  or  Idnd,  or  howso- 
ever occasioned  from  machinery,  boilers,  steam,  ind 
steam  navigation,  or  from  perils  of  the  seas  or  riven,  or 
from  any  act,  neglect,  or  default  whatsoever  of  the  pilot, 
master,  or  mariners  in  navigating  the  ship,  the  owners  of 
the  ship  being  in  no  way  liable  for  any  of  the  oon8eqnenoe» 
of  the  oansea  above  excepted,  it  bang  agreed  that  the 
oapti^  officers,  and  crew  of  the  vessel  in  the  transmis- 
sion of  the  goods,  as  between  the  shipper,  owner,  or  con- 
signee thereof,  and  the  ship  and  shipowner,  be  coniideied 
the  servants  of  snch  shipper,  owner,  or  consignee.  Is 
witness  whereof  the  master  or  agent  of  the  ship  has 
signed  fonr  bills  of  lading  of  this  tenor  and  date.  Dated 
in  Hamburg,  19th  Nov.  1877. 

Pott  and  Kobkib,  Agents. 

At  the  trial,  before  Denman,  J.,  it  was  proved 
or  admitted  that  the  damage  to  the  sagar  was 
occasioned  by  negligence  in  stowing  oxide  of  sine 
in  casks  above  the  sugar,  and  the  jury  assessed 
the  damages  at  5011.  6«. 

All  other  questions  were  left  for  the  dedsion  of 
Denman,  J.,  who  reserved  the  case  for  further 
consideration,  and,  after  hearing  arguments,  gave 
judgment  for  the  plaintiffs.  The  evidence  oa 
which  the  learned  judge  came  to  the  conclusion 
that  there  was  a  contract  between  the  plaintiffs 
and  the  defendants  for  the  carriage  of  the  sugar  is 
fully  set  out  in  his  judgment,  which  is  reported 
39  L.  T.  Rep.  N.  S.  288. 

The  defendants  appealed. 

Dee.  17  and  19,  1878.— lFoiA:i»  WiUiams,  Q.C. 
and  G.  Bowen  for  the  defendants. — The  real  qaes- 
tion  is,  whether  there  is  any  evidence  of  a  contract 
of  carriage  between  the  plaintiffs  as  shippers  and 
the  defendants  as  shipowners,  for  otherwise  on 
what  ground  can  the  plaintiffs  put  their  case? 
The  contract  was  made  with  Pott  and  Korner,  the 
charterers,  who  signed  the  bill  of  lading.  To 
make  out  a  ra:ification  so  as  to  make  the  defen- 
dants liable  on  that  ground,  it  must  be  shown  that 
the  contract  purported  to  be  made  on  their  behalf^ 
and  there  is  nothing  in  this  bill  of  lading  to  show 
that  it  was  made  on  behalf  of  the  ship.  The  cases 
which  were  cited  in  the  court  below  do  not  estab- 
lish anv  liability  on  the  part  of  the  defendants. 
Even  il  there  was  a  contraoc,  the  defendants  were- 
discharged  by  the  exception  in  the  bill  of  lading. 

Bult,  Q.C.  and  /.  0.  Jlaihew  for  the  plaintifis. 
— The  evidence  is  sufficient  to  show  that  the  bill  of 
lading  was  a  contract  between  the  plaintiffs  and 
the  defendants,  on  which  the  latter  are  liable,  and 
the  damage  having  been  caused  by  negligent 
stowage,  the  defendants  are  not  protected  by  the 
exceptive  clause.  The  goods  were  lawfully  on 
board  with  the  defendants'  consent,  and  in  the 
defendants'  custody,  and  therefore  the  defendants 
are  liable  for  the  injary  caused  by  negligence. 
[Bbamwell,  L.J.  referred  to 

Marshall  v.  The  Tork,  VeweastU,  and  Beraiei  Sail- 
wov  Company,  11  C.  B.  6SS ;  21  L.  J.  34,  C.  P.  I 
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Laub  v.  Bbewster  add  anothek. 


[Ct.  op  App. 


The  follomog  caees  were  also  cited  : 
BlaUcU  y.  aUmlmdai.  6  C.  B.  N.  8.  804,  911 ;  28 

L.  J.  329,  C.  P. ;  29  L.  J.  212,  C.  P. ; 
Britith  Coutmbia  Sene  Mill  Company  t.  Nettl0$hip, 

18  L.  T.  Bep.  N.  S.  604;  L.  Bep.  3  C.  P.  499; 
^food  T.  Jicnd»m  Sttanuhip  Ovmers'  Aisoeiatioa,  L. 

B«>.6C.  P.563; 
JSandmMum  t.  Bcwrr,  15  L.  T.  Bep.   N,S.  608 ;  L. 

Bep.2Q.B.  86; 
Pmk  T.  £arMn,  25  L.  T.  Bep.  N.  S.  580  ;  L.  Bep.  12 

£q.  378; 
iSt<f i  T.  The  Stale  LitM  Steamthip  Company,  37  L.  T. 

Bep.  N.  8. 333 ;  L.  Bep.  3  App.  Cm.  72 ; 
Taylor  t.  Th*  Liverpool  and  Qrtat  Wettem  Steam- 
thip Compamy,  90  h.  T.  Bep.  N.  8.  714;  L.  Bep. 

9Q.  B.  S46: 
J^tdMrT.  Aytondf,  19  L.  T.  Bep.  N.  8.  220 ;  L.  Bep. 

3  H.  L.  330 ; 
Joaei  T.  The  Fettinxog  Bailway  Company,  L.  Bep. 

3  Q.  B.  733 ; 
The  St.  Cloud,  Br.  &  Lush.  4. 

Cur.  adv.  vwU. 
March  22,  1879.— The  jadgment  of  the  court 
'(Bnunwell,  Brett,  and  Cotlon,  L.JJ.)  was  de- 
livered bjT  Bkakwell,  L.J. — This  case  comes  before 
«u  in  a  very  nasatisfactory  way,  so  far  as  relates 
io  one  o(  the  qnestions  principally  argued  before 
OS.  We  are  not  told  how  the  goods  come  to  be 
shipped,  and  are  left  to  gncss  with  whom  the 
plaintiffs  made  their  contract  of  carriage.  We 
«re,  however,  satisBed  that  the  plaintiffs  are  en- 
titled to  recover.  The  case  is  in  a  dilemma. 
Hither  there  was  a  contract  between  the  plaintiffs 
and  the  defendants,  or  there  was  not.  If  there 
was  a  contract  between  them,  it  is  the  one  con- 
tained in  or  evidenced  bv  the  bill  of  lading.  Now 
it  is  clear  that,  if  that  is  the  contract,  the  defendants 
«re  liable  on  the  ordinary  contract  of  a  carrier, 
unless  there  is  (und  there  is  not)  some  clause  in 
the  contract  to  relieve  them ;  whether  the  words 
in  other  respects  would  extend  to  this  case  we 
need  not  say,  as  there  is  one  respect  in  which 
they  do  not;  they  extend  to  the  acts  of  captain, 
ofBoers,  and  crew ;  they  do  not  extend  to  the 
acts  of  the  defnndants  and  their  other  agents 
«nd  servants,  therefore  not  to  the  acts  and 
defaults  of  the  stevedore.  But  it  is  by  these 
«ct8  and  defaults  that  the  goods  were  damaged. 
If  then  there  is  a  contract  between  the 
plaintiffs  and  the  defendants,  the  defendants  are 
liable.  So  also  if  there  is  not.  For  if  so,  the  case 
ia  this :  the  ^oods  were  lawfully  with  the  defen- 
dants' licence  m  their  ship,  and  they  tortioasly  so 
dealt  with  them  that  the  goods  were  injured.  It 
iraa  found,  as  a  fact,  that  the  loading  of  the  oxide 
was  negligent.  It  was  therefore  wrongful,  not 
as  a  breach  of  contract,  but  as  a  wrongful  act  in 
itself.  If  the  defendants  had  done  what  was  done 
trilfally,  that  is  to  say,  intentionally  that  it  would 
injure  the  plaintiff's  goods,  it  is  clear  that  they 
would  be  liabla  Bat  what  difference  does  it  make 
that  they  did  it  igoorantly  P  It  may  be  asked 
where  is  the  duty  of  careP  I  answer,  that  duty 
that  exists  in  all  men  not  to  injure  the  property 
of  others.  This  is  not  a  mere  nonfeasance  which 
is  complained  of,  it  is  a  mitieasance— an  act  and 
WTon^nil.  Suppose  A.  leta  B.  a  horse,  B.  with 
O.'s  bcence  pots  up  at  C.'s  stables  for  reward  to 
C.  from  B.,  C.  turns  into  the  stable  loose  a  vioioos 
horse,  known  to  be  so,  not  to  injure  A's  horse, 
but  not  thinking  of  the  matter ;  there  oannot  be  a 
donbt  that  C.  would  be  liable  to  A  if  the  horse 
was  injured.  So  if  he  gave  the  horse  bad  oats 
which  ininred  the  horse  he  would  be  liable,  though 
ha  would  not  be  to  A  if  he  omitted  to  feed  him ; 


so  here  justice  ia  done,  though  indirectly.  It  is 
certain  that,  if  the  charterers  sued  on  the  charter  in 
respect  of  the  complaint  in  this  action,  there  would 
be  no  defence,  and  it  is  certain  they  ought  to  sue 
if  necessary  for  the  benefit  of  the  plaintiffs.  The 
judgment  must  therefore  be  affirmed. 

Judgment  aflrmed. 

Solicitors  for  plaintiffs,  W.  A.  Crump  and  Son. 

Solicitors  for  defendants,  HoUams,  Son,  aad 
Ooward. 

ThMr$day,  March  27. 

(Before  Bbett,  ConoK,  and  Thesigek,  L.  JJ.) 

Lakb  v.  Bsewbter  and  another,  (a) 

APPEAL  PROK  THE  QUBEN's  BENCH  DIVISION. 

Landlord  and  tenant — Property  tax — Agreement 
l»f  landl(nrd  to  r^ay  tax  not  deductad  from  rent — 
Legality  ofcontraet — 5  ^  6  Viet,  c  85,  8. 103. 

If  a  UmSUord  agrees  with  hit  tenant  to  repay  hitn 
property  tax  at  tomeJiUure  time  instead  ofaUoui- 
tng  a  Mdtutum/rom  (he  rent  of  the  amount  of 
the  tax,  etteh  an  agreement  is  not  illegal,  and  the 
tenant  ma/y  recover  (he  amotmts  paid  in  accor- 
dance iherewUk. 

Tht:  plaintiff  gave  notice  under  Order  XXI.,  r.  4, 
that  his  claim  was  that  which  appeared  from  the 
indorsement  on  the  writ. 

The  claim  was  a^inst  the  defendants  as  exe- 
cutors, for  372.,  for  six  years'  property  tax  paid  by 
the  plaintiff  as  tenant  of  the  testator  for  him,  and 
which  the  executors  had  refused  to  return  to  the 
plaintiff. 

The  statement  of  defence  alleged  that,  assuming 
that  the  property  tax  was  paid  by  the  plaintiff  as 
alleged,  no  demand  or  application  was  ever  made 
by  the  plaintiff  for  the  said  property  tax  to  be  paid 
or  allowed,  or  deducted  out  of  the  rent,  which  be- 
came due  and  payable  by  the  plaintiff  to  the  tes- 
tator, next  after  each  payment  of  the  said  propertr 
tax  respectively ;  that  the  said  plaintiff  made  aaon 
payment  of  rent  without  making  or  claiming  any 
such  deduction  of  the  amount  liable  to  be  de- 
ducted in  respect  of  property  tax,  according  to  the 
statutes  in  such  case  made  and  provided. 

In  his  reply  the  plaintiff  stated  that  demands  or 
requests  were  frequently  made  by  the  plaintiff  for 
the  said  property  tax  to  be  paid,  allowed,  or  de- 
ducted out  of  the  rent  which  became  due  and 
payable  by  the  plaintiff  to  the  testator  next  after 
such  payment  of  the  said  property  tax  respec- 
tively. That  the  said  testator  promised  the  plain- 
tiff that  if  he  would  continue  to  pay  the  said  rent 
in  full,  without  deducting  anything  for  the  SMd 
payment  of  property  tax,  the  testator  would  pay 
to  nim  all  sums  which  he  had  paid  or  should  pay 
for  snoh  property  tax ;  and  that  the  plaintiff  did 
continne  to  pay  the  rent  in  full,  yet  the  testator 
did  not  repay  such  sum  as  agreed. 

To  this  reply  the  defendants  demnrred. 

The  Divisional  Court  (Mellor  and  Field,  JJ.) 
held  that  the  reply  was  good,  and  gave  judgment 
for  the  plaintiff  (reported  40  L.  T.  Bep.  N.  S.  457). 
The  defendants  appealed. 

F.  Meadows  White,  Q.C.  and  A.  P.  Stone  for  the 
defendants. — The  contract  set  oat  in  the  reply  is 
void  by  the  103rd  section  of  the  Property  Tax 
Act  (5  A  6  Vict  0.  35).(&)     The  policy  of  the 

Ia)  Beported  bj  F,  B.  Hutchiib,  Bsq.,  Burlst«r-at-Law. 
(6)  5  &  6  Vict.  0.  35,  sect.  103  enacts  "  That  if  anj 
peiaon  Bhall  rafnae  to  allow  any  dedaotion  aathorised  to 
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Leg^slatnre  is  to  prevent  all  private  arrangements 
by  which  the  mode  of  assessment  prescribed  hj 
the  Act  may  be  interfered  with.  This  is  a  con- 
tract to  pay  the  rent  in  full  without  any  dedaction 
within  tne  meaning  of  sect.  103,  and  the  only 
possible  consideration  for  it  is  the  doing  by  the 
landlord  of  something  which  would  expose  him  to 
penalties,  that  is,  refusing  to  allow  the  dedaction 
of  the  property  tax  when  the  tenant  paid  the 
rent.    They  cited 

Dmby  t.  Moore,  1  B.  &  A.  123. 

Dodd,  for  the  plaintiff,  was  not  called  npon  to 
argue. 

Bkett,  L.J. — I  think  the  judgment  in  this  case 
ought  to  bo  affirmed.  Tn  the  absence  of  the 
specific  agreement  which  is  put  forth  in  the  reply, 
the  fact  of  the  tenant  haying  paid  the  rent  in  full 
would  not  either  him  to  recover  the  amount  of 
the  property  tax  from  the  landlord;  but  the 
question  is,  not  whether  on  mere  payment  of  the 
rent  in  full  the  tenant  can  recover  the  amount  of 
the  property  tax  from  the  landlord,  but  whether, 
when  the  tenant  pays  the  rent  in  fall,  on  an 
understanding  that  the  landlord  will  repay  him 
the  amount  of  the  property  tax,  he  can  recover 
that  amount  from  tne  landlord.  The  question 
turns  entirely  on  the  coustmotion  of  sect.  103  of 
the  Property  Tax  Act  (5  &  6  Yict.  c  35),  and 
Beet.  73  has  no  bearing  on  the  case.  Now,  in  con- 
Btming  an  Act  of  Parliament,  just  as  in  constru- 
ing any  other  document,  we  ought  to  see  what 
is  the  substantial  reason  of  the  Act,  and,  unless 
we  are  prevented  by  the  words,  we  ought  to  try  to 
give  effect  to  it ;  the  fnlfilment  of  the  substance 
of  the  enactment  is  suflScient.  Hnre,  although  by 
the  provisions  of  the  Act  the  tax  is  imposed  upon 
the  tenant  in  the  first  instance,  the  landlord  is 
finally  to  pay  it,  and  no  agreement,  of  which  the 
efieot  is  that  the  tenant  is  to  pay  both  the  rent 
and  the  tax,  is  valid ;  but  there  are  no  words  to 
show  that  a  contract  that  for  a  time  the  tenant 
is  to  pay  the  tax  is  void,  for  by  such  an 
agreement,  in  sabstance,  although  the  liability  is 
in  the  first  instance  on  the  tenant,  in  the  result 
the  landlord  would  pay  the  amount  of  the  tax, 
and  so  the  object  of  the  statute  is  fulfilled,  for  the 
tax  is  collected  from  the  tenant,  but  the  landlord 
pays  it.  No  doubt  the  word  "  deduction,"  if  con- 
Btrued  in  the  most  strict  sense,  would  mean  a 
deduction  of  the  amount  of  the  property  tax  before 
or  at  the  time  of  the  payment  of  rent,  so  that  the 
full  amount  of  the  rent  should  never  pass  from  the 
tmant  to  the  landlord ;  but,  if  we  carry  this  con- 
struction to  its  strict  result,  it  follows  that  if  the 
tenant  pays  the  rent  in  full,  and  the  landlord  im- 
mediately gives  him  back  the  amount  of  the  tax, 
this  would  not  be  a  deduction  within  the  meaning 
of  the  Act ;  but  I  think  the  fair  meaning  is,  that 
the  landlord  shall  in  the  result  pay  the  amount  of 
the  property  tax,  and  therefore  there  is  nothing 
in  sect.  103  of  the  Act  which  can  have  the  effect 
of  invalidating  the  oontraot  set  oat  in  the  reply, 
and  therefore,  if  that  contract  is  proved  in  fact, 

be  made  by  this  Act  out  of  (tnt«r  aUa)  any  rent  or  other 
annual  payment  mentioned  in  the  9th  and  10th  rules  of 

No.  4,  schedule  A eveiy  such  person  shall  forfeit 

the  sum  of  fifty  pounds  ;  and  all  oontraotK,  covenants, 
and  agreements,  made  or  entered  into,  or  to  be  made  and 
enteral  into  for  payment  of  any  interest,  rent,  or  other 
annual  payment  aforesaid  in  full,  without  allowing  such 
deduction  as  aforesaid,  shall  be  utterly  void." 


the  plaintiff  is  entitled  to  recover,  and  the  reply  is 
good,  and  the  judgment  onght  to  be  affirmed. 

Cotton,  L.J. — The   question  is,    whether  the 
express  promise  contained  in  the  agreement  set 
out   in  the   reply  is  void.     Some  question  was 
raised  as  to  the  terms  of  the  agreement,  bat  in 
substance  it  comes   to   this,  that  if   the  tenant 
will  pay  the  amount  of  the  rent  in  full  the  de- 
fendants' testator  will  repay  to  him  the  amoDnt 
of  the  property  tax.  and  the  question  is  whether 
this  is  against   the  Act.     The  intention  of  the 
Act  is  that  the  property  tax  shall  be  a  landlord's 
and  not  a  tenant's  tax ;    this  is  partly  provided 
for  by  sect.  73,  but  sect.  103  goes  further.    The 
Act  means  that  for  convenience  of  coUcotion  the 
occupier  shall  pay  the  tax  in  the  first  instance, 
but  he  may  deduct  the  amount  when  he  pays  his 
rent  to  the  landlord,  and  if  he  neglects  to  exercise 
this  right  of  deduction  he  has  no  remedy  in  the 
absence  of  an  express  agreement  on  the  part  of 
the  landlord  to  repay  the   amount.     In  such  a 
case  the  tenant  makes  the  payment  in  his  own 
wrong.    Now   wliat    is  the  agreement  which  is 
sought  to  be  set  aside  hero  P     It  comes  to  this : 
that  if  the  la&dlord   receives  the  whole  amonnt 
of  the  rent  he   will  ^terwards  pay  back  to  the 
tenant    the    amount  of  the   property  tax;   hat 
still     by    the    agreement    it    is    a    landlord's 
and    not     a    tenant's     tax.      The     contention 
on    behalf    of    the    defendants    woald    go    as- 
far    as    this,  that   if  the  tenant   pays   the  fall 
amount  of  the  rent,  and  the  landlord  the  very  next 
day  repays  him  the  amount  of  the  property  tax, 
this  would  be  an  illegal  transaction ;  but,  in  my 
opinion,  such  a  transaction  as  that  would  not  be  a 
violation  of  the  provisions  of  the  Act.    I  think  it 
would  be  keeping  too  close  to  the  words,  and  not 
paying  sufficient  attention  to  the  substance  of  the 
Act,  if  we  were  to  say  that  this  agreement  makes 
the  tax  a  tenant's  ancf  nob  a  landlord's  tax.     It  is 
said  on   behalf  of  the   defendants  that   the  Act 
makes  the  agreement  void,  for  the  tenant  has  the 
right  to  deduct  the  amount  of  the  tax  when  he 
pays  his  rent,  but,  if  he  does  not  then  exercise  that 
right,  he  cannot  claim  afterwards.    But  I  think 
there  is  nothing  in  the  Act  to  say  that  the  agree- 
ment is  void.     Here  the  tenant  has  at  the  request 
of  the  landlord  paid  the  rent  in  full  without  insist- 
ing upon  his  right  oi  dedaction,  and  the  landlord 
has  promised  to  repay  to  the  tenant  the  amount 
of  the  tax.    The  general  intention  of  the  Act  is 
that  this  shall  be  a  landlord's  and  not  a  tenant's 
tax,  and  this  is  carried  out  by  giving  effect  to  the 
agreement  in  question.     The  power  of  deduction 
is  for  the  benefit  of  the  tenant,  and  there  is  nothing 
to  prevent  his  enforcing  an  express  promise  by  the 
landlord  to  repay  him  the  amount  of  the  tax  in 
consideration  of  bis  having  waived  his  right  to  de- 
duct it  from  the  rent.    I  think  this  agreement  is 
not  void  within  the  words  of  sect.  103,  nor  against 
the  intention  of  the  Act    I  agree,  therefore,  thai 
the  judgment  ought  to  be  affirmed. 

TuBaiOBK,  L.  J.— I  am  of  the  same  opinion.  The 
statute  has  two  main  objects :  first,  to  oollect  the 
property  tax  from  the  tenant ;  and  secondly,  as  a 
matter  of  policy,  that  the  landlord  shall  be  the 
person  to  pay  it.  By  sect.  63  the  oolleotion  from 
the  tenant  is  provided  for;  by  sect.  73  no  agrse- 
ment  shall  be  binding,  contrary  to  the  intent  and 
meaning  of  the  Act ;  by  sect.  103  it  is  provided 
that  contracts  for  payment  of  rent,  withoat  d«~ 
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dnction  shall  be  void ;  to  carry  ont  the  objeots  of 
the  Act,  a  remedy  is  given  to  the  tenant,  that  is 
the  power  of  dedaction.  Sect.  103  provides  that, 
if  the  landlord  refuses  to  allow  any  dednction 
snthorised  by  the  Act,  be  shall  be  liable  to  a 
■pentiW.  Then  what  is  a  refusal  within  the  mean- 
ing of  this  provision  ?  The  latter  part  of  the 
seclion  mast  be  correlative  with  the  fbrmer  part. 
If  the  tenant  gave  a  cheqne  for  the  whole  amount 
of  tite  rent,  and  said  to  the  landlord,  "  You  must 
repay  me  the  amount  of  the  property  tax,"  it  is  im- 
possible to  say  that  this  would  be  a  transaction 
which  would  subject  the  landlord  to  a  penalty. 
If  this  is  so,  we  come  to  understand  the  latter 
ptft  of  the  section  to  mean  that  no  contract  is  to 
be  allowed  by  which  the  tenant  is  to  be  ultimately 
liable  for  the  tax,  bat  a  contract  made  for  the 
sake  of  convenienoe,  by  which  the  dedaction  is  to 
be  made  in  some  other  way  than  by  a  dedaction 
of  the  amount  of  the  property  tax  at  the  time 
when  the  tenant  pays  his  rent  to  the  landlord,  is 
perfectly  good. 

Judgment  affirmed. 

Solicitor  for  plaiotiff,  Marih,  for  Beieoby,  East 
Betford. 

Solicitors  for  defendants,  CoUyer-Briatoio   and 
Co.,  for  Helt,  Freer,  Hett,  and  HeU,  Brigg. 


Feb.  25  <md  Marek  22. 
(Before  Bbstt,  Cotton,  and  THisien,  L.JJ.) 

EirSTZ  V.  SHEFFreLD.  (o) 
APPEAL  FBOU  THE   EXCHEQUER  DIVISION. 

PraeUee—AvpedU  from  orders  at  ehamhers — Tine 
for  appealing— Order  LIV.,  r.  6— Order  LVIL, 
rr.  5  and  6. 

An  appeal  from  the  order  of  a  judge  at  ehamhers, 
eiuiough  made  in  vacation  token  no  divisional 
eovH  is  eittinff,  mint  be  brought  within  eight 
days  under  Order  LIV.,  r.  6,  (6)  and  if  brought 
efier  the  eight  days  to  the  first  divisioncd  court 
sitting  after  vacation,  the  appeal  it  out  of  time. 

Decision  of  the  Exchequer  Division  affirmed. 

Crom  V.  Samuels  (36  L.  T.  Bep.  N.  8.  423 ;  L. 
B»p.  2  C.  P.  J>iv.  21  i  -*6L.J.  1,  C.  P.)  approved. 

The  facts  snfficiently  appear  from  the  bead-note  to 

this  report,  and  are  fully  stated  in  the  judgment 

read  by  Thesiger,  L.J.  post. 

Sexton  appeared  for  the  defendant. 
D.  Kingsford  for  the  plaintiS*. 
They  referred  to 
Order  LIY.,  r.  6  ;  Order  LVH.,  rr.  5  and  6 ;  Order 

LVni.,  r.  16 ;  Order  LXI.,  rr.  6  and  7  ; 
Crom  T.  SamueU,  35  L.  T.  Bep.  N.  S.  423 ;  L.  Bep. 

2  C.  P.  Div.  21 ;  46  L.  J.  1,  C.  P. ; 
Ballams  y.  HilU,  24  W.  B.  956 ; 
Oeykin  t.  Coleman,  36  L.  T.  Bep.  N.  S.  195. 

Our.  adv.  vult. 
March  22. — Teesigeb,  L.J.  read  the  following 
jndgment : — This  is  an  appeal  from  the  afflrmanoe 
bythe  Exchequer  Division  of  anorderof  Manisty,  J., 

(a)  Btiportad  by  W.  Amxros,  Eaq.,  BBiTiatar«i-L»w, 
(i)  By  the  rules  of  the  Supreme  Court,  Uarch  1869, 
T.  6  of  Order  LIT.,  en  which  the  above  deaiaion  turned, 
icamaiiUed,  and  ic  replaced  by  a  rule  providing  that  in  the 
Qneen'a  Bench,  Common  Pleas,  and  Ezoheqner  Divimona, 
ererv  appeal  to  the  court  from  a  decision  in  chambers 
■hall  be  by  motion,  and  shall  be  made  within  eight  da^a 
from  the  decision  appealed  against,  "  or  if  no  court  to 
which  snch  appeal  con  be  made  shall  sit  within  snch  eight 
days,  then  on  the  first  day  on  which  any  such  tioort  may  I 
be  sitting  after  the  ezpiratiou  of  such  eight  davs."  < 


madeat  chambers,  under  which  the  plaintiff  was  em- 
powered, pursuant  to  the  provisions  of  Order  XIV., 
r.  1,  to  sign  jndgment  for  the  amount  of  a  promis- 
sory note  sued  upon.  The  learned  judge's  order 
was  made  in  the  long  vacation,  that  is  to  say,  upon 
the  29th  Aug.  in  last  year.  On  the  30th  of  the 
game  month  notice  of  appeal  to  the  Divisional 
Court  was  given,  and  on  tne  same  day  a  summons 
to  extend  the  time  for  appealing  was  taken  out. 
That  summons  was  heard  on  the  2nd  Sept.  by 
Field,  J.,  who  made  an  order  extending  the  time 
to  the  first  sitting  of  the  Divisional  Court,  con- 
ditionally upon  payment  into  court  within  fonrteon 
days  of  4S31. 10«.  8d.,  being  the  amount  of  the  note 
and  interest.  The  money  was  not  paid  into  court 
within  the  fourteen  days  or  at  any  other  time,  and 
no  sittingof  the  Divisional  Court  having  taken  place 
in  the  interim,  the  defendant,  at  the  first  sitting  of 
the  Divisional  Gonrt  in  Michaelmas  sittinpcs, 
appealed  against  the  order  of  Manisty,  J.  The 
Divisional  Court  held  that  the  appeal  was  out  of 
time,  and  the  order  appealed  against  stood 
affirmed.  Upon  appeal  to  tuis  coart  the  question 
of  time  is  again  raised,  and  has  to  be  decided. 
The  rule  upon  which  the  question  turns  is  r.  6  of 
Order  LIV.,  which  is  in  these  terms.  [His  Lord- 
ship read  the  rule.]  (a)  The  court  below  has  con- 
strued the  rule  as  meaning  that  the  defendant  waa 
bound  to  bring  on  his  app^  within  eight  days  after 
the  decision  appraled  from,  unless  the  time  was 
extended,  and  I  am  of  opinion  that  their  construo* 
tion  is  correct.  In  the  first  place  the  language  of 
the  rule  is  unambiguous.  It  directs  tnat  the 
appeal  shall  be  by  motion,  and  shall  be  made 
within  eight  days  after  the  decision  appealed 
against.  Now,  if  it  is  not  read  in  its  plain  and 
literal  meaning,  how  is  it  to  be  read  P  Are  the 
words  "  if  practicable  "  to  be  taken  as  understood  P 
If  80,  are  we  to  read  it  thus :  "  And  if  not  practi- 
cable within  eight  days,  upon  the  first  practicable 
day  afterwards  ?"  or  are  we  to  read  ii,  "  within 
eisht  practicable  davs,"  i.e.,  eight  days  on  each  of 
which  the  Divisional  Court  is  sitting  P  VEaUame 
V.  HiUs  (24  W.  R.  956)  is  to  be  treated,  as  it 
has  been  argued  it  should  be,  as  an  authority 
npon  the  construction  of  this  rule,  the  latter 
alternative  would  seem  to  be  the  proper 
one,  in  which  case  a  very  indefinite  and  at 
times  unreasonably  extended  period  within  which 
to  appeal  from  orders  at  chambers  wonld 
be  g^ven.  But  whichever  alternative  be  adopted, 
does  it  not  entail  the  making  instead  of  the  inter- 
preting of  a  rule  P  And  is  there  any  such  mani- 
fest inconsistency  with  other  rules,  or  any  such 
necessary  hardship  consequent  npon  the  interpre- 
tation of  this  particular  rule  accotding  to  its  literal 
meaning,  as  to  induce  us  to  depart  from  that 
meaning  P  I  think  not ;  the  rules  have  provided 
against  Dardships,  and  at  the  same  time  nave,  by  . 
their  provisions  for  the  exclusion  altogether  of  cer- 
tain days,  and  the  exclusion  of  other  days  on  certain 
occasions  in  the  compntation  of  time,  indicated, 
according  to  the  maxim  Expreesum  facit  cessare 
taeilum,  that  they  intended  no  implication  to 
arise  as  regards  other  days,  or  in  reference  to 
other  occasions  than  those  provided  for.     Suppose 

(a)  In  the  Qneen's  Bench,  Common  Pleas,  and  Ex- 
chequer Division,  every  appeal  to  the  court  from  any 
decision  at  chambers  snail  be  by  motion,  and  shall  be 
made  within  eight  days  after  the  decision  appealed 
against.  [But  see  new  rules  of  the  Supreme  Courl^ 
March  1879.] 
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the  eighth  day  in  this  case  bad  expired  on  a  Snn- 
dny,  then  the  motion  might  have  been  made  on 
the  following  day  pursuant  to  Order  LYIL,  r.  3., 
which  proTiaea   an  follows,  (a)    By  this    rale,  if 
the  doing  of  an  act  upon  the  last  day  npon  which 
it  has  to  be  done  is  only  possible  if  the  offices  are 
open,  then  if  the  offices  are  not  open  on  the  par- 
ticular day  the  Bot  may  be  done  on  the  day  on  which 
the  offices  shall  next  be  open.    Where  the  rules 
wish  to  exclude  for  a  particular  purpose  the  long 
vacation  from  the  nomputation  of  time,  we  find 
express  provision,  as  in  the  case  of  filing,  amend- 
ing, or  delivering  any  pleading  by  Order  LVII.,  r.  5. 
There  is  «  reason  for  not  excluding  the    long 
vacation  from  the  computation  of  time  for  the  par- 
pose  of  appeal  from  chambers  to  a  divisional 
conrt,  because  the  rales  contemplate  that  sach  a 
court  will  sit  during  vacation  :    (see  sect.  28  of 
the  Actof  1873,andOrderLX.,rr.5  and6.^  Lastly, 
any  hardship  or  injustice  which  might  otherwise 
be  worked  by  the  strict  interpretation  of  such 
rules  as  that  which  is  in  question  in  this  case,  can 
be  remedied  by  rule  6  of  Order  LVII.,  which  gives 
the  widest  power  of  enlarging  the  time  appointed 
for  the  performance  of  any  aot  either  before  or 
after  the  expiration  of  such  time.     Apart  then 
from  authority,  I  am  of  opinion  that  the  terms  of 
the  rules  upon  which  the  presentqnestion  arises  are 
absolate  and  universal  in  their  application,  except 
80  far  as  in  other  mles  any  qualification,  limita- 
tion, or  exception  is  to  be  found,  and  consequently 
that  the  order  of  the  court  below  was  right.    As 
regards  authority,  there  is  in  favour  of  the  view 
which  I  have  expressed  a  distinct  decision  turn- 
ina   npon    the    construction   of  this    particular 
rule   iu   Orom   v.    Samuels  {tup.);    while    HaU 
lams  V.  Hills  {sup.),  which  is  cited  in  support 
of  the  appellants     contention,  is    a    case  upon 
another  rule  couched  in  different  language,  and  a 
case  the  deosion  in  which  may  well  stand  with 
that  in  Orom  y.  Samuels  and  the  present  case. 
I  am  of  opinion,  therefore,  that  the  appeal  should 
be  dismissed. 

Brett,  L.J. — I  assent  with  great  reluctance  to 
the  judgment  which  has  been  read  by  Thesiger, 
L.J.  I  think  there  has  been  a  denial  ot  justioe  in 
this  case. 

Cotton,  L.  J. — I  also  agree  with  relnotanoe,  but 
the  rule  is  too  plain  for  ns  to  alter  it  because  it 
has  worked  injustice. 

Judgment  agirmed. 

Solicitor  for  the  plaintiff,  /.  P.  PoneiotM. 

Solicitors  for  defendants,  Ohamipion,  Dobinton, 
and  Poole. 

(a)  'Where  the  time  for  doing  any  aot  or  taking  any 
proceeding  expires  on  a  Sunday,  or  other  day  on  whicn 
the  offiosB  are  closed,  and  by  reason  thereof  anoh  aot  or 
'  proeeeding  cannot  be  done  or  taken  on  that  day,  snoh 
aot  or  prooeeding  shall,  go  far  a8  regards  the  time  of 
doing  or  taking  the  same,  be  held  to  be  duly  done,  or 
taken  if  done,  or  taken  on  the  day  on  which  the  offices 
shall  next  be  open. 


Wednesday,  May  7. 
(Before  Braicwbll,    Baggallat,   and   Thesigei^ 

L.JJ.) 
Tjib  Cbnibal  Apbican  Trading  Coup  ant  (LnaTED> 
V.  Gkove. 

APPEAL  FBOK  THE  QUEEN's  BENCH  DIVISION. 
Prasties— Third  parties — Counter-daim — Alterna- 
tive elaim — Joining  defendant  to  counter-daim — 
Judicature  Act  1873,  seet.  24,  sub-sect.  3,  Order 
XXII.,  r.  5— Order  XVL,  rr.  17  and  18. 
In  answer  to  a  daim  hy  the  plaintiff  company  for 
money  letU,  defendant  set  up  a  ooutUer-daitn 
against  the  company  and  one  T.,  stating  that  T. 
agreed  to  purchase  a  busirtess  from  defendant  on 
the  terms  that  T.  should  obtain  for  defendant  an 
indemnity  from  certain  creditors  who  had  charges 
upon  the  goodtoUl  and  effects,  and  also  shoidi 
pay  certain  of  defendant  s  debts  for  him,  and 
should  pay  defendant  a  share  of  profits  and  an 
annuity  ;  that  the  business  was  aeeorditigly  trans- 
ferred to  T.,  who,  after  performing  a  smaU  part 
ordy  of  the  consideration,  formed  the  plaintiff 
company,  almost  dU  the  shares  being  hdd  by  T. 
and  his  relatives;  that  the  company  took  over  ike 
business,  and  adopted  the  agreement,  but,  although 
they  performed  part,  theyfaUed  toperform  aU  the 
terms  of  U.  Defendant  claimed  damages  against 
the  company  for  their  breach;  that  they  might  be 
ordered  to  obtain  an  indemnity  atul  discharge 
from  the  creditors ;  payment  by  them  of  the  un- 
paid portion  of  the  annuity,  and,  in  the  altema- 
itoe  damages  against  T.  for  his  breach  of  the 
agreement. 
Seid  {affirming  the  decision  of  the  Queen's  Bench 
Division,  Oockbum,  O.J.  and  lleUtor,  J.),  that  T. 
could  not  be  joined  as  a  defendant  to  the  eownter- 
elaim  under  siiib-seet.  3  of  seeL  24  of  the  Judica- 
ture Act  1873,  and  Order  XXII.,  r.  5 ;  because 
the  remedy  overdaimed  againsi  &*m  was  in  the 
event  of  the  original  defendant  being  liable  to  the 
company ;  and  therefore  thai  T.  could  only  be 
brought  in  under  Order  XVL,  r.  17,  to  abide  the 
event  of  the  original  action. 

The  plaintiff  company's  writ  of  summons  wa» 
indorsed  with  a  daim  for  4001.  for  money  lent  to 
the  defenduit.  The  defendant's  defenoe  and 
connter-olaim  were  as  follows : — 

Statement  of  defence : 

1.  The  defendant  denies  that  he  is  indebted  to  Oie 
plaintiffs  in  the  snm  claimed  on  the  writ  c^  sammons 
herein,  or  any  other  snm  whataoeTer. 

2.  If  any  snm  of  money  was  lent  by  the  plaintiffB  to 
the  defendant,  which  he  does  not  admit,  the  defendant 
says  that  it  was  advanced  npon  tiie  terms  that  the  defen- 
dant shonld  not  be  required  to  repay  the  same,  bnt  that 
the  plaintiffs  shoidd  ai>ply  to  the  debt  so  creatwl  sums  of 
money  due,  and  aooming  dne,  by  the  plaintiff  company 
to  the  defendant  in  respect  of  the  seretal  aneemente 
entered  into  between  the  plaintiffs  and  the  defendant 
hereinafter  mentioned.  Before  actum  sums  of  money 
had  aocmed,  due  as  aforesaid,  snffioient  toliqnidate  anoh 
debt(if  any),  and  the  defendant  believes  thatue  said  snms 
have  been  applied  in  Uqoidation  thereof  b^  Ihe  plaintdSa, 
and  the  present  action  is  brought,  notwithstanding  the 
said  agreements,  and  in  breach  thereof. 

3.  If  any  money  was  at  any  time  dne  by  the  defendant 
to  the  plaintiffs,  as  claimed  on  the  writ  of  snmmODS. 
herein,  the  defendant  says  that  before  action  he  satiadSed 
and  discharged  the  plaintiffs'  claim  by  payment. 

Set-off  and  counter-claim : 

1.  By  way  of  set-off,  as  agunst  the  Central  African 
Trading  Company  (Limited),  and  by  way  of  connter-claim, 
as    against  the  said  oompany,  and   the   above-named 
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defendant,  Tanbman,  tbe  plaintifF  in  this  connter-daim, 
■ays  that  in  1876  the  aaid  defendant,  Tanbman,  por- 
ehaaed  a  oertaiu  bnaineag,  carried  on  on  the  river  Niger, 
nnder  the  firm  and  name  of  Holland,  JaqneB,  and  Co.,  of 
wliioh  firm  the  plaintiff  vaa  the  prinoipal  and  aotiTe 
partmer.  Meurs.  Martin,  the  bankers,  and  Mr.  John 
Senhonae  Qoldie  Tanbman  had  ohargee  npon  the  good- 
will  and  etteota  of  the  aaid  bnaineaa  to  a  large  amount, 

2.  It  waa  thereupon  wreed  by  and  between  the  aaid 
defendant  Tanbman  and  the  now  plaintiff  that,  as  the 
piiae  of  the  said  bnainesa,  the  said  defendant,  John  Tanb- 
man, sbonld  obtain  from  Messrs.  Martin,  and  Senhonse 
Qoldie  Tanbman  a  full  and  complete  discharge  and  in- 
demnity from  all  daims  by  them  against  the  private 
aaaeta  of  the  said  plaintiil,  and  John  Dixon  Qibbs,  his 
ooinrtner  in  Holland,  Jaqnes,  and  Co. ;  pay  debts  of  the 
plaintiff  amonntin^  to  ISOOI.,  and  meet  all  dne  and  ao- 
cming  liabilities  in  respect  of  the  business  of  nnder- 
writinig  carried  on  by  the  plaintiff  and  his  said  copartner, 
aecnre  and  pay  to  the  plaintiff  one-third  share  of  the 
profits  to  be  miade  in  the  said  business,  and  pay  to  the 
plaintiff  annually  the  sum  of  6001. 

S.  In  pursnance  of  the  said  a^freement,  the  said  busi- 
ness was  transferred  by  the  pUuntitf  and  his  copartner 
to  the  said  defendant,  Tanbman^  and  the  said  defendant, 
Tanbman,  obtained  from  the  said  John  Senhonse  Goldie 
Tanbman  the  indemnity  and  discharge  hereinbefore 
mentioned,  and  paid  certain  debts  and  met  certain  of  the 
nnderwiiting  liabilities  of  the  plaintiff,  and  also  for  some 
time  paid  a  proportion  of  the  annnity  of  600{.,  which  he 
agreed  to  pay  to  the  plaintiff,  but  did  not  obtain  the  uaid 
indemnity  and  discharge  from  Messrs  Martin,  and  has 
refused  uid  neglected  to  obtain  the  same,  and  has  ne^;- 
leoted  and  still  neglects  to  meet  the  plaintiffs'  liabilities  in 
respect  of  the  underwriting  business,  and  to  pay  to  the 
plaintiffs  one-third  of  the  profits  of  the  business  herein- 
tiefore  mentioned,  and   the   residue  of  the  annuity  of 

eooi. 

4.  After  the  mating  of  the  aaid  agreement,  and  whilst 
it  waa  still  performea  only  as  to  a  small  part  thereof,  the 
aaid  defendant,  Tanbman,  together  with  Alexander 
Taabman,  Amelia  Taubman,  E^th  Helen  Erakine,  the 
now  plaintiff,  and  five  other  persons  were  incorporated 
as  the  Central  African  Trading  Ouaamor  (Limited),  the 
kbove-named  defendants.  The  saia  defendant,  Tanb- 
maD,  took  12S8  shares,  Alexander  Tanbman  401,  Keith 
Hetan  Erakine  268.  Amelia  Taabman  370,  and  the  plain- 
US  and  the  five  other  persona  a  single  share  each.  The 
obieot  for  which  the  said  company  was  formed  waa  to 
take  over  from  the  aaid  defen<unt,  Tanbman,  and  cany 
on  the  bnsinea  pnxohaaed  by  the  said  defendant,  Tanb- 
man, herwnbefore  mentioned. 

Sl  The  aaid  oompany  aooordingly  took  over  the  said 
business  and  adopted  uie  agreement  entered  into  by  the 
aaid  defendant,  Tanbman,  with  the  now  plaintiff,  and 
pvomiaed  and  agreed  with  the  vlaintiff,|in  consideration 
of  his  making  over  the  said  Nuwr  bnoness  of  Holland, 
Jaqnes,  and  Co.,  that  they  would  perform  all  the  terms 
of  the  aaid  first-mentioned  agreement.  The  plaintiff  made 
OTer  the  aaid  bnsinesa,  and  all  things  were  done  and  hap- 
penedg  and  all  times  elapsed  necessary  to  entitie  the 
plaintiff  to  have  the  aaid  last-mentioned  agreement  per- 
lonned  by  the  said  Central  African  Trading  Company ; 
yet,  althon^  the  said  oompany  paid  certain  liabilities  of 
the  plaintiff  and  a  portion  of  the  aaid  annuity,  they  hare 
&iled  to  perform  uie  whole  of  the  terms  thereof.  They 
have  not  secured  the  plaintiff  against  his  liabilities  in 
respect  of  the  underwriting  business,  nor  hare  they 
obtained  a  complete  indemnity  and  discharge  from 
Meaars.  Martin,  nor  have  they  paid  to  the  plaintiff  the 
nnpaid  portion  of  his  annnity  of  eOOt. 

The  plaintiff  claims : 

1.  Damages  against  the  Central  African  Trading  Com- 
pany for  breach  of  the  said  agreement. 

8.  In  the  altemative  damages  against  Qeorge  Dash- 
wood  Goldie  Taobman  for  braioh  of  the  agreement  en- 
tared  into  between  him  and  the  plaintiff. 

3.  An  acconnt  of  all  the  moneys  paid  by  the  defendants 
or  either  of  them,  for  or  on  the  behalf  of  the  plaintiff, 
ot  imilied   in   liquidation  of   tiie  alleged  debt  of  the 

4.  That  the  defendants  may  be  ordered  to  obtain  a 
(nil  indemnitT  and  discharge  from  Messrs.  Martin,  or 
in  lien  thereof,  to  indemnify  the  plaintiff  against  all  duma 
by  Messrs.  Martin. 


5.  Payment  by  the  defendants  of  the  unpaid  portion 
of  tiie  annuitr  of  6001.,  and  such  other  moneya  as  upon 
the  taking  of  tiie  accounts  may  be  fonnd  _to  be  doe  by 
the  defendants,  or  either  of  them,  to  the  plaintiff. 

6.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 

The  Central  African  Company  and  G.  D.  G.  Taub- 
man, the  defendants  in  the  counter-claim,  applied 
in  chambers  to  strike  ont  the  alternative  claim 
for  damages  asainat  G.  D.  G.  Tanbman,  being  the 
second  head  ofclaim  in  the  oomiter-claim. 

The  Master  refased  this  application,  anda  jadge 
in  chambers  confirmed  the  master's  cnder. 

On  appeal  to  the  Qneen's  Bendi  Division  the 
coart  were  of  opinion  that  G.  D.  G.  Tanbman  oaght 
not  to  be  joined  as  a  defendant  to  «the  connter- 
daim,  and  ordered  the  second  head  of  claim  to 
be  strnck  oat. 

The  original  defendant  and  plaintiff  in  the 
connter-claim  appealed. 

Crump  for  the  appellant.  —  Taabman  may 
properly  be  joined  as  defendant  to  the  coanter« 
claim  under  sub-sect.  3  of  sect.  24  of  the  Judica- 
ture Act  1873,  which  enables  the  courts  to  grant 
to  any  defendant  in  respect  of  any  equitable  or 
leftal  estate  or  right  claimed  by  him  all  such 
relief  against  any  plaintiff  as  such  defendant  shall 
have  properlv  claimed  by  his  pleading,  and  as 
the  courts,  ao.,  might  have  granted  in  any  suit 
instituted  for  that  purpose  by  the  same  defen- 
dant against  the  same  plaintiff;  "and  also  all 
such  relief  relating  to  or  connected  with  the 
original  subject  of  the  cause  or  matter  and  in 
like  manner  claimed  against  any  other  person, 
whether  already  a  party  to  the  same  cause  or 
matter  or  not,  who  shail  have  been  duly  served 
with  notice  in  writing,  &c.,  as  might  properly 
have  been  granted  against  such  person  it  he  had 
been  made  a  defendant  to  a  cause  duly  instituted  by 
the  same  defendant  for  the  like  purpose;  and 
every  person  served  with  any  sucn  notice  shall 
thenceforth  be  deemed  a  party  to  such  cause  or 
matter,  with  the  same  rights  in  respect  of  his 
defence  against  such  claim  as  if  he  had  been  daly 
sued  in  the  ordinary  way  by  such  defendant. 
Then  Order  XXII.,  r.  ^,  provides  that  when  a 
defendant  by  his  defence  sets  up  any  counter-claim, 
"  whiob  raises  questions  between  nimself  and  the 

Elaintiff,  along  with  any  other  person  or  persons, 
e  shall  add  to  the  title  of  his  defence  a  further 
title,  similar  to  the  title  in  a  statement  of  com- 
plaint setting  forth  the  names  of  all  the  persons 
who,  if  such  counter-chum  were  to  be  enforced  by 
cross  action,  would  be  defendants  in  such  cross 
action,  and  shall  deliver  his  defence,  &o."  We 
have  complied  with  the  requirements  of  this  rule. 
The  counter-claim  asks  an  equitable  remedy 
against  the  defendants  to  it.  In  an  original  suit 
for  speciBo  performance  of  the  agreement,  there 
is  no  donbt  Taubman  and  the  company  could  have 
been  joined  as  defendants.  If,  also,  we  had 
brought  a  cross  action,  we  could  have  joined  them, 
and  we  ask  only  to  be  in  the  same  position  as  if  a 
cross  action  had  been  brought :  (Turner  v.  The 
Hedneaford  Gas  Company,  38  L.  T.  Kep.  N.  S.  8, 
37 ;  L.  JBep.  3  Ex.  Div.  145.)  [Baggallit,  L.  J.— 
Ought  yon  not  to  have  proceeded  nnder  Order 
XVI.,  r.  17,  which  provines  for  the  case  of  a  de- 
fendant claiming  to  oe  entited  to  "  contribution  or 
indemnity  or  any  other  remedy  or  relief  over 
against  any  other  person  .!>"]  We  are  not  claiming 
an  indemnity.    The  facts  stated^ ytj;^m>f^r- 
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claim  show  that  the  subject-matter  of  our  claim 
against  Tanbtnan  and  affiainst  the  compmiy  is  the 
same.  Either  the  company  or  Taubman  is  liable 
tinder  the  agreement  to  the  plaintiff  in  the  counter- 
claim. He  can  join  them  both  as  defendants,  and 
is  sot  obliged  to  wait  until  it  is  settled  on  whom 
the  liability  rests :  (Treleaven  v.  Bray,  33  L.  T. 
Eep.  N.  S.  827 ;  L.  Eep.  1  Ch.  Div.  176;  45  L.  J. 
113,  Ch. ;  see  the  obseirations  of  Mellish,  L.  J.,  at 
p.  114  of  the  L.  J.  Bep. ;  see  also  Dear  y.  Svjorder, 
L.  Bep.  4  Ch.  Div.  476;  Padwiek  y.  Scott,  L. 
Eep.  2  Ch.  Div.  736,  judgment  of  Hall,  Y.C.) 

Oainaford  Bruce  for  the  Central  African  Trading 
Company  and  Taubman. — The  claim  of  damages 
against  Taubman  is  not  a  claim  against  the  com- 
pany "  along  with  "  Taubman  within  Order  XXII., 
r.  5.  If  the  company  never  took  over  the  agreement, 
and  Taubman  is  liable  under  it  to  the  plaintiff  in 
the  counter-claim,  the  company  is  not  bound  to 
wait  until  the  matter  is  settled  between  Taubman 
and  the  plaintiff.  A  counter-claim  must  be  in 
some  way  a  defence  to  the  action.  Here,  if  the 
plaintiff  to  the  counter-claim  succeeded  against 
Tanbman,  .that  would  not  be  an  answer  to  the 
company's  claim  against  plaintiff.  Tanbman  could 
have  been  served  with  notice  under  Order  XVI.,  rr. 
17,  IS,  and  he  would  then  have  been  bound  by  the 
decision  of  the  question  in  the  original  action. 
[Counsel  was  not  required  to  argue  further.] 

Bkauwell,  L.  J. — I  am  of  opinion  that  this  ap- 
■peal  should  be  dismissed.  I  may  say  that  I  en- 
tirely agree  with  the  Queen's  Bench  Division  in 
wisbmg  that  the  whole  of  these  matters  could  be 
tried  together,  but  I  think  upon  consideration  that 
cannot  be  done.  It  is  not  within  the  rale,  and  not 
intended  that  any  rule  should  comprehend  it.  There 
seems  to  be  this  dilemma  in  the  matter:  theconnter- 
daim  either  states  that  there  was  a  novation  of 
the  contract  or  it  does  not;  if  it  does,  then 
Tanbman,  on  the  face  of  the  counter-claim,  is  not 
a  party  to  the  contract ;  if  it  does  not,  then  defen- 
duit's  remedy  is  against  Tanbman  and  not  against 
the  company.  All  that  he  states  in  his  counter- 
claim is,  "  It  may  be  that  I  owe  the  plaintiffs  the 
money,  but  if  so,  I  have  a  remedy  over  a^^inst 
Taubman."  But  that  case  is  within  Order  XYI.  If 
there  had  been  a  distinct  allegation  ttiat  there  was 
a  novation  of  the  contract,  then  Taubman  would 
not  be  wanted  in  the  action  at  all.  If,  on  the 
other  hand,  the  allegation  had  been  that  there 
was  no  novation,  but  an  alternative  claim  for 
damages  against  Taubman.  then  the  i-ase  is  within 
Order  XYL,  and  the  claim  is  not  the  snbject- matter 
of  8  counter-claim.  The  only  misgiving  I  have 
had  is  whether  the  defendant  being  in  an  uncer- 
tainty as  to  whether  there  has  been  a  novation  or 
not  could  make  any  difference.  Bat  that  cannot 
really  matter,  because,  if  he  had  been  certain,  he 
would  have  no  right  to  make  Taubman  a  party 
to  the  coanter-claim ;  he  cannot  have  a  right 
becanse  he  is  not  certain.  The  hardship  pointed 
ont  by  Mellish,  L.J.  in  Treleaven  v.  Bray  does 
not  arise  in  this  case.  There  there  was  a  clear 
debt  due  to  the  plaintiff,  who  would  have  to  wait 
while  a  quarrel  was  being  settled  between  two 
other  persons.  I  think  this  appeal  should  be 
dismissed ;  that  the  order  striking  out  this  part 
of  the  coanter-claim  was  right,  ana  that  the  defen- 
dant's remedy  is  under  Order  XYI.  and  not  under 
sub-sect.  3  of  sect.  24  of  the  act  of  1873. 

Bk66jLLLi.r,  L.J. — I   am  of  the  same  opinion 


I  have  nothing  to  add  to  the  judgment  given  Vy 
Bramwell,  L.  J. 

Thxsigeb,  L.J. — At  first  I  thought  the  case 
might  be  pat  in  this  way :  that  the  coanter-^laim 
was  in  the  nature  of  a  bill  for  specific  performanoe ; 
'  that  there  was  an  agreement  relating  to  the  aale 
of  defendant's  business,  between  Taubman  and  tiie 
defendant,  under  which  sums  of  money  became 
due  to  defendant ;  that  that  agreement  had  been 
transferred  to  the  company,  who  had  taken  over 
the  business  and  the  assets  ;  and  that  both  Tanb- 
man and  the  plaintiffs  would  be  proper  partieg 
against  whom  to  enforce  the  agreemest.  I  thoagfat 
that  under  rale  3  of  Order  XIX.  thi<j  was  a  casein 
which,  if  the  defendant  had  brought  an  original 
action  in  respect  of  the  same  snbject-matter,  both 
Tanbman  and  the  plaintiffs  might  be  made  parties. 
It  struck  me  that  t  ne  wording  of  r.  5,  Order  XXU., 
was  wide  enough  to  include  such  a  case,  bat  I 
have  come  to  the  conclnsion  that  my  first  view 
was  erroneous.  I  agree  with  Bramwell,  L.J.  The 
defendant  alleges  novation ;  he  alleges  that,  as 
between  him  and  the  company,  the  company  have 
become  liable  to  perform  the  agreement  which  he 
entered  into  with  Taubman.  If  so,  Taubman  is 
not  a  necessary  party  for  the  purpose  of  ascer- 
taining the  right  between  the  plaintiff  company 
and  the  defendant.  But,  assuming  that  there  was 
no  novation,  and  assuming  that  the  worda  relating 
to  novation  were  struck  out,  the  difficulty  at 
once  presents  itself  that  the  defendant's  claim  is 
not  against  the  company,  but  for  damages  against 
Tanbman,  which,  if  enforced  at  all,  mast  be  en- 
forced, not  under  sub-sect.  3  of  sect.  24  of  the  Act 
of  1873,  but  under  r.  17  of  Order  XYI. 

Judgment  affirmed. 

Solicitors  for  plaintiffs,  Flux  and  Co. 
Solicitors  for  defendant,  Elmelie,  Forsyth,  and 
Sedgwick,  

Monday,  May  19. 

(Before    Bkaxweix,    Baggallat,    and    Thssiosb, 

L.JJ.) 

ToxuNB  e.  Tub  Qdsbh. 

Practice — Discovery — PelUion  of  right — Petition  of 
BighUAel(2S  ^ 24  Viet.  c. 34), «.  7~0rder  XXXI., 

By  the  Petifion  of  Bights  Act,  seel.  7,  staintet  and 
laws  im  force  for  the  time  being  for  the  procuring 
of  evidence  $haU,  so  far  as  tha  tame  may  It 
applicable,  e^ply  and  extend  to  petUions  ofrigU, 

Hdd  {reversing  the  decision  of  the  Exchequer 
Division),  that  Order  XXXI.,  r.  12,  apfUed  to 
enable  the  Crown  to  obtain  discovery  againtl  ft* 
suppliant  to  a  petition  of  right. 

This  was  a  petition  of  right  on  the  part  of  CoL 
Tomline  to  recover  tolls  in  respect  of  materials 
landed  at  a  pier  or  jetty  erected  on  the  suppliant's 
estate  adjoining  the  sea-shore. 

A  summons  liad  been  taken  out  by  the  Crown 
for  discovery  and  production  of  docamenta  by 
the  plaintiff,  and  a  master  made  the  order  that  the 
suppliant  should  make  discovoy.  The  suppliant 
appealed  to  Field,  J.,  by  whom  the  matter  was  re- 
ferred to  the  court. 

The  Exchequer  Division  set  aside  the  order  of 
the  master. 

The  Crown  appealed. 

(i)  Rnported  b;  W,  Api-LSTOn,  Eaq.,  B«xilater«tXaw. 

Digitized  by  VjiJ^JVlt 
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0.  Boioaw  for  the  Crown. — Prooedare  on  petitions 
of  right  is  now  ref^nUted  by  the  Petitions  ot  Bight 
Act,  23  &  24  Yiot.  c.  S4  (BoviU's  Act),  and  the 
real  qneetion  here  is,  whether  the  Crown  is  en- 
titied  to  discoivery  against  the  sabjeot.  It  is  ob- 
jected on  the  part  of  the  sappliant  that  in  a  peti- 
tioB  of  right  there  is  no  right  of  disooTery.  This 
depends  on  the  oonstmction  of  sect.  7  of  Bovill's 
Aot  (23  &  24  Yiot.  0.  34). 

So  far  as  the  same  may  be  applicable,  and  ezoept  in 
BO  far  aa  may  be  inoonsiatent  witii  this  Aot,  the  laws  and 
statutes  in  force  as  to  pleading,  eTidenoe,  hearingr  and 
trial,  aeonrity  for  coats,  amendment  and  arbitration, 
special  oases,  the  means  of  procnring  and  taking  eridenoe, 
setoff,  appeal  and  prooeadings  in  error  in  suits  and  equity, 
and  personal  actions  between  subjeot  and  subject,  and 
the  praotioo  and  oonrae  of  procedure  of  the  aaid  oourts  of 
law  and  equity  reapectiTely  for  the  time  beinff  in  re- 
ference to  such  auita  and  personal  actions,  shall,  unless 
the  court  in  which  the  petition  is  prosecuted  shall  other- 
wise order,  be  applioaole  and  apply  and  extend  to  snoh 
petition  of  right.  Provided  always  that  nothing  in  this 
statute  shall  be  oonatmed  to  give  to  the  subjeot  any 
zemedy  against  the  Crown,  in  any  oaae  in  whioh  he  would 
not  hare  been  entitled  to  such  remedy  before  the  ]Msaing 
of  this  Act. 

The  Aot  was  passed  not  to  extend  the  number 
of  cases  in  which  a  petition  of  ri^t  would  lie,  but 
to  simplify  the  proceedings.  Disoovery  is  in- 
cluded in  the  words  "means  of  procuring  evi- 
dence." The  difficulty  raised  in  the  court  below 
was,  tiiat  disoovery  in  a  petition  of  right  is  one- 
Bided,  as  discovery  cannot  be  had  against  the 
Qaeen,  and  therefore  it  was  argued  that  discovery 
is  not  one  of  the  matters  in  which  proceedings  in  a 
petition  of  right  are  assimil&ted  to  an  action. 
jPreoeedings  between  the  Queen  and  the  subject 
never  can  be  the  same  as  proceedings  between 
subject  and  subject ;  for  there  are  masses  of  docu- 
ments in  the  possession  of  the  Crown  which  it 
might  be  moet  injurious  to  public  policy  to  pro- 
duce, being  meant  for  the  advice  of  Her  Majesty 
only,  and,  so  to  say,  confidential.  Befusal  of  dis- 
ooreiT  has  always  been  insisted  on  on  the  part  of 
the  Crown  : 

Thomof  T.  The  Quean,  SlluT.  Bep.  N.  8.  438;  L. 
Bep.  10  Q.  B.  31,  41. 

Tobin  V.  The  Queen  (14  0.  B.  N.  S.505)  shows  that 
in  spite  of  the  Petitions  of  Bight  Act  it  is  compe- 
tent to  the  Crown  without  leave  to  plead  and 
demur.  This  is  an  authority  to  show  that  the 
rights  of  the  Crown  are  different  to  those  whioh 
one  subject  has  against  another.  The  rule  under 
whioh  disoovery  is  here  applied  for  is  rule  12  of 
Order  XXXI.  of  the  Judicature  Act.  [Baogajjat, 
L.J. — Prima  facie,  the  right  to  discovery  would 
be  reciprocal]  Yes,  just  as  rules  of  pleading 
on  the  Petition  of  Bights  Aot  would  seem  to  be. 
Sect.  9  says, "so  far  as  applicable,"  and  rule  12 
ceases  to  be  applicable  where  the  Queen  is  de- 
fendant, for  she  cannot  be  made  to  give  discovery, 
bat  in  every  other  case  it  is  applicable  and  she  can 
obtain  discovery. 

English  Harrieon  {Heriehell,  Q.C.  with  him)  for 
the  respondent. — The  statute  must  apply  in  iolo 
or  nut  at  all.  The  Judicature  Aot  has  only  altered 
the  existing  state  of  practice  by  dispensing  with  an 
affidavit.  If  the  Crown  is  a  party  for  the  purpose 
of  applying  for  disoovery,  why  not  for  the  pui'pose 
of  replying  on  oath  P   The  Crown  is  a  corporation  : 

See  Baoon'a  Abridgment,  yoI.  ii.  p.  2 ; 

Otant  on  Corpoiationa,  p.  626  ; 

and  if  this  is  so,  then  the  proTisions  of  the  Judica- 
ture Act  apply,  and  it  ought  to  make  disoovery  by 


its  proper  officers.  It  is  not  necessary  to  contend 
that  every  proceeding  between  subject  and  Crown 
need  be  reciprocal ;  no  doubt  some  matters  may  be 
applicable  to  one  and  not  to  the  other.  The  ques- 
tion is,  whether  in  matter  of  taking  evidence  they 
are  not  reciprocal.  This  is  an  application  within 
the  discretion  of  the  court,  and  there  is  no  reason 
for  making  us  give  discovery  here  unless  your 
Lordships  will  put  the  Crown  upon  terms  and 
make  them  give  us  discovery. 

B&AirwELL,  L.J. — I  think  that  this  appeal  must 
be  allowed.  I  do  not  quite  understand  the  judg- 
ment of  the  court  below,  but  it  seems  to  be  a  very 
plain  case.  Sect.  7  of  the  Petition  of  -Bights  Adi 
makes  the  procedure  on  petitions  of  right  simi- 
lar to  that  in  an  action,  with  the  qualification  "  so 
far  as  it  is  applicable."  There  is  not  the  least 
donbt  that  here  it  is  applicable;  that  is  the 
whole  of  the  matter,  and  there  is  no  more  to 
be  said  about  it.  Whether  an  application  to  obtain 
discoveiy  against  the  Crown,  if  made,  will  be  suc- 
cessful, I  do  not  say.  Suppose  it  fails,  the  practice 
is  still  applicable  against  a  suppliant.  It  may  be 
that  the  Legislature  left  this  dinerenoe  intention- 
ally. Any  way  it  seems  to  me  this  plaintiff  must 
nuuEO  discovery,  and  the  appeal  must  be  allowed. 

Baooallat,  L.  J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons. 

Thesiger,  L.  J. — I  am  of  the  same  opinion. 

Solicitor  for  plaintiff  W.  F.  Stoket. 

W.  T.  Perkins,  agent  for  Treasury,  for  the 
Crown. 


Wednesday,  March  21. 
(Before  Bkauweu,,  Bagoau^at,  and  Tezsigxb,  L.  JJ.) 

TUKQUANS   AND   OIKSRS  V.  F£AB0H.(a) 

PraUice— Pleading  —  Pleading  agreement — Order 

XrX,rr.  4. 24.  27. 
In  an  action  upon  a  guarantee,  a  paragraph  of  (&e 
statetnent  of  daim  alleged  that  it  was  agreed 
between  defendant  and  W.  and   Go.,  who  were 
bankers,  that  in  consideration  that  W.  and  Oo. 
woidd  diseoant  the  aeeaptanees  as  therein  men- 
tion^ of  one  D.,  the  defendant  wo'ML  guarantee 
and  be  responsible  to  plaintiffs  for  payment  of  the 
acceptances.    Defendant  obtained  production  of 
the  alleged  guarantee,  which  proved  to  he  one  in 
facour  of  D.,  and  not  of  W.  and  Co.,  through 
whom  plaintiffs  claimed. 
The  Court  of  Appeal  (affirming  the  decision  of  the 
Q.  B.  Div.)  refused  to  strike  out  the  paragraph, 
as  not  complying  with  the  provisions  of  Order 
XIX.,  r.  4. 
Semble,  it  is  not  sufficient,  when  an  agreement  is 
relied  upon,  for  the  party  pleading  it  to  state 
generally  that  "  it  was  agreed,  Sfc"    He  should 
also,  in  order  to  comply  with  Order  XIX,  sleUe 
whether  the  agreement  was  in  writing  or  not,  and 
generally  the  facts  which  support  the  allegation 
of  an  agreement. 
This  was  an  appeal  from  a  decision  of  the  Quean's 
Bench  Division  (Cookburn,  C.J.  and  Lopes,  J.). 

The  action  was  brought  by  the  trustee  under 
the  liquidation  of  Messrs.  Willis,  Percival,  and 
Co.,  bankers,  and  the  Capital  and  Counties  Bank, 
to  whom  the  estate  and  eSects  of  Willis,  Peicival, 
and  Co.  had,  subsequently  to  the  liquidation,  been 
assigned,  and  it  was  to  recover  sums  of  money 


(a)  BefOited  ly  W.  Apri 
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alleged  to  bo  dne  on  a  guarantee  given  to  Messrs. 
Willis,  Percival,  and  Co.,  by  the  defendants 

The  facts  relating  to  the  alleged  guarantee  were 
stated  in  the  statement  of  claim  as  follows  : 

1.  In  ajid  gnbaeqaently  to  the  year  1874  one  H^nry 
Darling  kept  a  banling  aoconnt  with  the  firm  of  Willis, 
Percival,  and  Co.,  who  then  carried  on  the  bnsinesB  of 
bankers. 

2.  The  said  firm  previonsly  to  Aug.  1874  had  been  in 
the  habit  of,  from  time  to  time,  disoonnting  for  the  said 
Henry  Barunf  hills  drawn  by  him  on  a  certain  firm  of 
Shearer,  Smith,  and  Co.,  npon  receiving  in  the  case  of 
each  acceptance  so.  disconnted  a  guarantee  from  the  de- 
fendant for  the  dne  payment  of  the  same. 

3.  On  or  abontthe  26th  Ang.  1874  it  was  aneed  between 
the  said  Willis,  Percival,  and  Co.,  and  the  defendajit, 
tiiat  in  consideration  that  the  said  Willis,'  Percival,  and 
Co.  would  for  the  fnhu-e  discount  such  acceptances  with- 
out leqniring  a  separate  guarantee  for  eadh  of  the  same 
from  the  defendant,  the  defendant  would  guarantee  and 
be  responsible  to  tiie  said  WilUs,  PerciviQ,  and  Co.  for 
paymrat  of  such  of  the  said  acceptances  discounted  by 
the  said  WiUis,  Percival,  and  Co.,  as  should  be  from 
time  to  time  current  to  the  amount  of  1500(. 

The  statement  of  claim  farther  alleged  that 
Willis,  Percival,  and  Co.  accordingly  aiterwards 
disconnted  bills  for  Henry  Darling,  and  that  sams 
amounting  to  752Z.  0«.  lid.  were  due  at  the  com- 
mencement of  the  action  in  respect  of  the  bills ; 
that  Willis,  Percival,  and  Co.  afterwards  went  into 
liquidation,  and  the  plaintiff  William  Turqaand 
was  appointed  tmstee ;  and  that  before  the  com- 
mencement of  the  action  he  absolately  assigned 
to  the  plaintiffs,  the  Capital  and  Counties  Bank, 
all  the  estate  and  effects  of  the  firm  of  Willis, 
Percival,  and  Co.,  including  the  guarantee.  The 
plaintiffs  claimed  75<il.  0«.  lid.  and  interest. 

The  defendant  obtained  production  of  the  agree- 
ment referred  to  in  paragraph  3  of  the  statement 
of  claim,  and  it  then  appeared  that  the  guarantee 
in  question  was  a  guarantee  by  the  defendant  to 
Darling,  and  not  to  W'illia,  Percival,  and  Co. 

The  defendant  thereupon  obtained  a  summons 
to  strike  out  paragraph  3,  on  the  ground  that  the 
plaintiffs  had  not  complied  with  Order  XIX,  rr. 
4, 18,  and  24. 

The  Master  refused  to  make  the  order,  and  Den- 
man,  J.  in  chambers  affirmed  his  refusal.  On  ap- 
peal to  the  Queen's  Bench  Division  the  court 
affirmed  the  decision  of  Denmau,  J. 

The  defendant  appealed. 

Oohen,  Q.C.  and  LamoMon,  for  the  defendant, 
arnied  tluit,  in  view  of  the  document  which 
hM  been  produced  by  the  plaintiffs,  which  was 
a  guarantee  to  Darling,  and  not  to  Willis,  Per- 
cival, and  Co.,  paragraph  3  of  the  statement  of 
claim  was  embttrrassin^,  as  it  did  not  state  the 
material  facts  npon  which  the  plaintiffs  relied. 
They  referred  to 

PMUt««  y.  FUUipi,  39  L.  T.  Bep.  N.  8.  829,  S56  ; 
L.  Bep.  4  Q.  B.  Div.  127 ;  48  U  J.  185,  Q.  B. 

Oore  for  the  plaintiffs. 

Bkakwxll,  L.J. — I  am  afraid  that  this  appeal 
must  be  dismissed.  In  my  opinion  there  is  really 
no  pretence  for  an  appeal  on  the  grounds  put 
forward  here.  It  comes  to  this,  that  because  a 
man  makes  an  untrue  statement,  or  what  is 
supposed  to  be  an  untrue  statement,  in  his  plead- 
ings, that  statement  is  to  be  struck  out  as 
embarrassing.  His  remedy  is  clearly  to  take 
issue  npon  it.  But  I  take  the  opportunity  of 
saying  that,  in  my  judgment,  the  statement  of 
claim  ought  to  have  stated  that  the  agree- 
ment was  in  writing,  and  to  have  set  forth  the 


writing,  and  that  not  having  done  so,  it  is  cm- 
barrasaiog.  The  plaintiff  ought  to  slate  whether 
the  agreement  was  by  word  of  mouth  (if  that  is 
his  case),  or  to  be  collected  from  documents.  The 
intention  of  the  rules  with  regard  to  pleadings 
was  that,  instead  of  going  down  to  trial  and  than 
having  to  state  a  special  case,  the  actual  facts 
should  be  stated  so  that  the  special  case  shonld  be 
raised  on  the  pleadings.  I  am  sorry  that  this  appeal 
must  be  dismissed  with  costs. 

BaggalulY,  L.J. — I  agree  in  thinking  that  this 
appeal  should  be  dismissed  for  the  reasons  given 
by  Lord  Justice  Bramwell.  I  also  think  the 
statement  of  claim  should  have  stated  that  the 
agreement  was  in  writing. 

Tkesigbb,  L.J. — I  agree  also  that  the  appeal 
shonld  be  dismissed.  I  think  there  is  no  founda- 
tion for  saying  that  the  defendant  is  embarrassed, 
because,  after  production  of  the  guarantee  has 
been  obtained,  the  statement  in  the  statement  of 
claim  seems  to  be  incorrect.  At  the  same  time, 
but  for  what  has  already  taken  place  in  chambers, 
I  think  the  third  part^raph  ought  to  be  stmdc 
out,  on  tbe  groond  that  it  does  not  comply  irith 
the  rule  in  stating  the  material  facts  on  which  the 
plaintiff  relies.  The  paragraph  states  merely  that 
"  it  was  agreed,"  &o.  It  is  clear  to  demonstration 
that  under  Order  XIX.  it  was  intended  that  a  fuller 
statement  of  the  facts  should  be  made.  When  an 
agreement  is  relied  npon,  whether  under  the 
Statute  of  Frauds  or  not,  it  is  for  the  person  relying 
upon  it  to  state  whether  the  agreement  is  in 
writing  or  by  parol,  or  partly  in  writing  and  partly 
by  parol,  or  to  be  collected  from  a  variety  of  docu- 
ments or  letters.  The  matter  becomes  clear  when 
that  4th  rule  is  looked  at,  which  states  that  "  every 
pleading  shall  contain,  as  concisely  as  may  be,  a 
statement  of  the  material  &ots  on  which  the  party 
pletMling  relies,  but  not  the  evidence  by  which 
they  are  to  be  proved,"  &a  Now,  an  agreement 
is  not,  strictly  speaking,  a  fact ;  it  is  an  inference 
of  law  from  facts.  Wlmt  tbe  rule  requires  to  be 
stated  are  the  "  material  fiusts."  The  other  rales 
under  Order  XIX.  makethematter  infinitely  more 
clear.  The  24th  rule  says  that  "wherever  the 
contents  of  any  document  are  material  it  shall  be 
sufficient  in  any  pleading  to  state  the  effect 
thereof  as  briefly  as  possible,  without  setting  out 
the  whole  or  any  part  thereof,  unless  the.  precise 
words  of  the  document,  or  any  part  thereof,  are 
material."  The  reasonable  inference  from  that 
rule  is,  that  if  an  agreement  is  relied  npon,  as  con- 
tained in  one  or  more  documents,  the  effect  of  those 
documents  must  be  set  out ;  and  the  27th  rule  of 
tbe  same  order  provides,  that  when  the  contract  is 
to  be  gathered  from  a  series  of  lettera,  conversa- 
tions, or  circumstances,  it  is  enough  to  allege  soch 
contract  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations,  or  circumstances  without 
setting  them  out  in  detail.  Tbe  obvions  intention 
of  the  rules  is  that,  where  a  document  or  agree- 
ment in  writing  is  relied  upon,  that  document  or 
agreement  shall  be  set  out  in  the  pleadings,  but, 
as  an  agreement  may  be  embodied  m  a  number  of 
documents,  it  is  suincient  in  that  case  to  r^er  to 
them  generally,  and  if  there  is  a  doubt  whrther 
the  writing  constitutes  a  complete  agreement  or 
merely  a  memorandum  to  satisfy  the  Statute 
of  Frauds,  tbe  rule  provides  that  if  tbe  "  persw  so 
pleading  desires  to  rely  in  the  alternative  on  mon 
contracts  or  relations  than  one  as  to  be  implied 
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ftom  sach  circametances,  he  may  state  the  same 
in  the  alternatiTe."  It  appears,  therefore,  to  me 
that,  as  a  general  rale,  it  is  not  saffioient  to  state 
merelj  that  there  was  an  agreement,  bnt  the 
party  pleading  it  mnst  give  sach  particalars  as 
will  enable  his  opponent  to  meet  the  case  set  ap. 
I. wish  to  add  that,  althoagh  the  forms  given  in 
the  Jadicatare  Acts  are  not  absolately  binding, 
(hey  are  still  of  assistance  a*  illustrating  the 
meaning  of  the  Act,  and  in  appendix  C.  the  state- 
ment of  an  agreement  in  the  forms  of  pleading  is 
that "  by  an  agreement  in  writing,  &o."  I  think 
the  agreement  ahoald  have  been  stated  more  fally 
in  the  present  case. 

Judgment  affirmed. 
Solidtors  for  plaintiffs,  Kimher  and  Co- 
Solicitors  for  defendants,  Herbert  and  Kent. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY   DIVISION. 
Thursday,  MareK  27. 
(Before  Jessxl,  M.B.) 
SsresOAKS,  Tn:iBBisGE,  asb  Maidstons  Bailvay 
Company  «.  Lohoom,  Chatham,  and  Dover  Rail- 
way COXFANY.  (a) 
BaUway  company — Working   agremient — Lime  to 
he  maintained  and  worked  by  working  eompowy 
— Exdutive  possestion  in  working  eompainy — 
Jn/uneh'on. 
Tke  plaintiff  company  by  their  Act  were  aiuikorieed 
to  conttruel  a  railway,  and  by  a  working  agree- 
ment scheduled  to,  and  confirmed  by,  the  said  Act, 
the  litM,  wheik  completed,  was  to  be  maintained 
and  worked  by  Oie  defendant  company.    After  the 
Um  had  been  eonitrueted,  and  worked  for  tom^e 
time  by  the  defendant  company,  tlie  plaintiff  com- 
pany erected  som^  steps  on  a  station  on  Uie  line, 
which  were  removed  by  the  defendatU  company. 
In  an  action  by  the  plaintiff  company  to  compel 
the  defendant  company  to  restore  the  steps,  and 
for  an  injunction  restraining  the  defendant  com- 
pany from  interfering  with  them  .- 
Btid,  that,  under  (be  working  agreement,  the  defen- 
dant   company    woe    entitled    to    the    exclusive 
possession  of  ilia  line,   and  the  action  was  dis- 
missed with  costs. 
Thi    plaintiff   company   were,  by  virtae  of  the 
provisions  of  the  Sevenoaks,  Maidstone,  and  Tan- 
bridge  Railway  Act  1872,  authorised  to  constract 
a  line  from  Otford  to  Maidstone,  and  terms  of 
arrangement,  which  were  scheduled  to  the  said 
Act  and  were  confirmed  thereby,  were  entered  into 
between  the  plaintiff  company  and  the  defendant 
company  for  the  working  of  the  said  line.    The 
terms  of   arrangement,  so  far  as  the    same  are 
material  to  be  stated,  were  as  follows  : 

I.  The  oompanv  shall  forthwith  oonstmot  and  complete 
their  aathorieed  une  from  Otford  to  Maidstone  with  the 
authorised  deviations  (in  these  terms  oalled  the  Maidstone 
line)  as  a  anffle  line,  bnt  with  donble  works,  at  points 
to  be  agreed  between  the  two  oompanies,  and  also  with 
all  nenwMiiny  stations,  sidings,  tnm-tables  and  other  works 
and  ooDTemences  to  the  satiafaotion  of  the  Dover  Com- 
panj,  and  the  same,  when  so  completed,  shall  be  main- 
tained and  worked  by  the  Dover  Company  in  perpetuity 
tinder  and  according  to  these  terms,  and  so  as  fnlly  and 
fairly  to  devekpe  the  traiBc  theron. 

i.  The  Dover  Company  shall  provide,  and,  if  need  be, 
asnnaUy  pay  the  snm  of  9000i.  for  the  payment  of  interest 

(a)  Bepotted  hr  O.  Wblbt  Kois,  Esq.,  Buriat*r«t-I«w. 


on  the  stock  issned  by  the.  Sevenoaks  Company  in  ac- 
cordance with  these  terms,  and  sach  smn  of  900U1.  (referred 
to  afterwards  in  the  agreement  as  the  contribntion  of  the 
Dover  Company)  shaU  be  payable  and  be  paid  from  the 
day  on  which  the  said  Maidstone  line  shall  be  completed 
as  aforesaid. 

7.  The  contribntion  of  the  Dover  Compaiw  shall  be  re- 
paid to  them  ont  of  the  net  earnings  of  the  Maidstone  line, 
and  any  deficiency  in  that  behalf  of  these  earnings  in  any 
year  shall  he  a  charge  on  the  net  earnings  of  that  Une  in 
every  snbseqnent  year  nntil  the  same  is  fnlly  paid. 

8.  The  Dover  Company  shall  be  entitled  to  retain  out 
of  the  gross  earnings  of  the  Maidstone  line  the  actnal  cost 
of  working  the  same,  inolnding  the  expense  of  maintenance 
and  management,  payment  for  passenger  dnty,  and 
other  taxes,  ratea,  and  tithes. 

9.  The  gross  earnings  of  the  Maidstone  line  shall  be 
applioable  and  appUed  in  the  manner  and  with  the  prior* 
ities  following  and  not  otherwise.  (1.)  In  payment  to  or 
retention  by  the  Dover  Company  of  the  actual  cost  of 
working  the  same  as  har^before  provided.  (2.)  In  re> 
payment  to  or  retention  hj  the  Dover  Company  of  their 
contribntion  and  of  any  snm  or  suns  which  may  for  the 
time  being  be  dne  to  them  nndw  art.  7  of  these  terms. 
(8.)  In  payment  of  the  residue  then  remaining  to  the  oom- 
poi^  for  their  own  benefit. 

10.  If  and  whenever  the  development  of  the  traffic  upon 
the  Maidstone  line  shall  be  such  as  to  require  any  exten> 
sion  or  enlargement  of  the  station  or  other  necessary  ac- 
commodation thereon,  the  Dover  Company  will  exeonte 
suoh  works  as,  failing  agreement  between  them  and  the 
company  as  to  the  natnre  and  extent  thereof,  may  be  de- 
termined  by  arbitration  in  manner  hereinafter  provided, 
and  they  snail  be  entitled  to  deduct  from  the  gross  earn- 
ings of  the  line,  and  as  part  of  the  actnal  cost  of  working, 
a  snm  equal  to  5  per  centum  per  «-Tinnin  on  the  capital  ex- 
pended by  them  for  such  purposes. 

The  Maidstone  line  was  oonstmoted  in  aooord* 
anoe  with  the  said  terms,  and  had  been  at  the  time 
this  action  was  commenced  for  some  years  worked 
by  the  defendant  company.  In  the  month  of 
April  187d  the  plaintiff  company,  in  conseqnenoe 
as  they  alleged  of  oomplainta  by  the  inbabitan:8  of 
Maidstone  and  other  persons  using  the  Maidstone 
line  as  to  the  access  to  the  Maidstone  station,  and 
in  pursnance  of  an  arrangement  with  the  Maidstone 
Local  Board,  caused  certain  atone  steps  leading  to 
the  station  y&rd,  to  be  erected  on  their  own  land ; 
the  eoet  of  which  was  oontribnted  partly  by  the 
plaintiff  company  and  partly  by  the  MJaidstone 
Local  Board.  On  the  9th  Aug.  1878  the  defen- 
dant company  sent  a  gang  of  men  who  removed 
and  destroyed  the  steps.  The  pLuntiff  company 
then  bronght  this  action,  and  asked  for  a  declara- 
tion that  the  plaintiff  company  were,  as  between 
themselves  ana  the  defendant  company,  entitled  to 
erect  the  stone  steps,  and  that  they  were  entitled 
to  the  reascmable  and  proper  nser  thereof,  without 
any  obstruction  or  interference  on  the  part  of  the 
defendant  company,  and  for  an  order  npon  the  de- 
fendant company  to  restore  the  steps,  and  for  an 
inj  auction  restraining  the  defenoant  company 
from  removing  or  obstructing  the  steps  when  re* 
stored. 

Chitiy,  Q.C.  and  Whitehorne,  for  the  plaintiff 
company,  contended  that  they  had  a  right  to  con- 
struct the  steps  on  the  land  belonging  to  them, 
and  that  the  defendant  compimv  were  not  entitled 
to  the  exclusive  possession  of  the  line.  They  re- 
ferred to 

Carr  v.  Benton,  L.  Bep.  iCh.SH; 
Hall  V.  Seabrisht,  1  Miod.  Bep.  14  ; 
Foster's  cote,  11  Co.  Bep.  107  ; 
Beman.  v.  fit^ord,  1  Sim.  N.  S.  550; 
Wmeh  V.   TKs  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Raiiwouy  Company,  5  De  O.  &  Sm.  562. 

Bagshawe,  Q.C.  and  HomeU,  for  the  defendan 
company,  were  not  called  on. 
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Jesskl,  M.K. — The  qaestton  I  have  to  decide  is 
one  of  considerable  importance,  because  I  cannot 
doubt  for  a  moment  tnat  agreements  similar  in 
form  to  this  are  very  common  indeed,  and  have 
been  in  very  many  cases  confirmed  by  Act  of 
Parliament.  I  regret  that  the  framers  of  these 
agreements  haye  not  taken  a  little  more  trouble  to 
express  their  meaning  clearly,  and  they  might 
have  avoided  such  a  case  as  this  coming  before  a 
jadioial  tribunal.  The  real  question  I  have  to  de- 
cide.is  this :  whether,  under  wnat  I  will  term  for  this 
purpose  the  ordinary  working  agreement  (for  it 
differs  but  slightly  from  the  agreements  I  have 
seen  in  great  numbers)  between  one  railway  com- 
pany and  another,  the  working  company  is  entitled 
to  tne  exdnsive  possession  of  the  railway  works, 
and  to  the  exclusive  right  of  maintenance  of  the 
Works  of  the  company.  It  arises  in  this  way : 
The  plaintiffs,  who  I  <»]1  for  shortness  the  Seven- 
oaks  Bailway,  are  a  small  railway  which  was  made 
with  the  assistance  and  support  of  the  London, 
Chatham,  and  Dover  Comp>auy,  and  the  London, 
Chatham,  and  Dover  Company  entered  into  a  work- 
ing agreement  with  the  Sevenoaks  Company, 
which  was  confirmed  by  the  very  Act  of  Parliament 
which  aotborisod  the  makiag  of  the  present  Seven- 
xjaka  railway.  Aiter  the  line  was  completed,  pnr- 
enant  to  the  terms  of  the  working  agreement,  it 
was  actually  handed  over  to  the  London,  Chatham, 
and  Dover  Company,  which  has  ever  since  been  in 
nndistarbed  possession  of  the  line  of  railway  and 
the  works.  The  Sevenoaks  Company,  at  the  in- 
stance of  some  of  the  inhabitants  of  the  terminal 
station  at  Maidstone — they  representing  to  them 
that  the  access  to  this  station  at  Maidstone  was  in- 
convenient— improved  or  wanted  to  improve  that 
access,  and  for  that  purpose  erected  some  steps, 
which,  as  far  as  the  present  action  is  concerned,  were 
in  the  station  yard,  that  is,  within  the  railway  pro- 

Eer,  which  was  to  be  worked  by  the  London,  Chat- 
am,  and  Dover  Company.  The  London,  Chatham, 
and  Dover  Company  asserted  that  the  Sevenoaks 
Company  had  no  right  whatever  to  enter  upon  the 
station  yard  for  any  purpose,  and  had  no  right 
whatever  to  alter  the  station  steps ;  and  that  is 
really  the  question  I  have  to  decide.  The  London, 
Chatham,  and  Dover  Company  thereupon  removed 
the  steps,  and  this  action  is  an  action  asking  for  a 
declaration  that,  as  between  the  Sevenoaks  Com- 
pany and  the  London,  Chatham,  and  Dover  Com- 
pany, the  Sevenoaks  Company  still  possesses  the 
right  of  entering  into  possession  of  the  railway, 
and  also  still  possesses  a  right  of  maintaining  the 
railway,  because  it  is  agreed  on  both  sides  that 
these  works,  whatever  they  are,  mast  be  works  of 
maintenance,  the  power  of  constructing  the  rail- 
way having  expired  by  effluxion  of  time.  Now  I 
have  no  doubt  that  these  are  fairly  works  of  main- 
tenance. It  is  very  difficult  to  define  what  works 
of  maintenance  are.  It  is  a  very  large  term,  and 
useful  or  reasonable  ameliorations  are  not  excluded 
by  it.  For  instance,  if  a  company  had  power  tx> 
mainttun  the  banks  of  a  river  on  one  side,  might 
they  put  in  a  facing  to  the  banks  in  a  particular 
way —  supposing  that  they  were  restricted  under 
the  words  of  mamtenance  to  keeping  up  the  banks 
in  precisely  the  same  way  and  precisely  the  same 
mode  which  might  have  been  very  good  when  the 
banks  were  originally  formed,  but  which  had  been 
very  much  improved  on  by  the  subsequent  advance 
of  science  P  So,  where  a  railway  company  has  to 
maintain  a  railway,  I  should  not  at  all  doubt  for  a 


moment  that  in  maintaining  it  they  might  use  aoy 
reasonable  improvement.   If,  for  instance,  the  rail- 
way was  originally  fenced  with  wooden  palings, 
and  it  were  Bought  when  they  decayed  to  replww 
them  by  an  iron  structure,  I  should  say  that  vu 
fully  within  their  powers.    If  the  railway  origin- 
ally was  made  in  a  deep  cutting,  and  it  was  thoaght 
desirable  to  face  the  cutting  with  brick,  go  u  to 
make  it  more  secure,  I  should  say  that  vas  fair 
maintenance.  And  if  the  railway  station  were  found 
inconvenient,  and  it  was  desirable  when  yoa  oains 
to  repair  it  to  alter  the  arrangement  of  the  rooms, 
or  to  alter  the  access  or  form  of  access,  and  so  to 
ameliorate  at  the  same  time  that  yoo  repair,  I 
should  say  all  that  is  within  the  powers  of  main- 
tenance given   by  the  Legislature.     That  is,  that 
yoa  may  maintain  by  keeping  in  the  same  state, 
or  you  may  maintain  by  keepmg  in  the  same  state 
and    improving  the    state ;    always    bearing   ia 
mind  that  it  most  be  maintenance,  as  distingaiabed 
from  alteration  of  purpose.     I  have  no  doubt, 
therefore,  that  this  work  is  authorised  by  the 
power  to  maintain.    I  now  come  to  the  question 
as  to  the  effect  of  the  wording  of  the  agreement. 
It  has  been  urged  on  the  part  of  the  Sevenoaks 
Company  that,  inasmuch  as  the  London,  Chathapa, 
and  Dover  Company  has  only  tbe  right  to  main- 
tain the  railway  iu   perpetuity,  that  is  in  lair  a 
mere  licence  empowering  the  lioensees  to  do  all 
things  necessary  for  the  working  and  maintaining, 
but  not  interfering  with  the  rights  of  the  Seven- 
oaks Company,  and  it  is  said  that  the  powers  of 
the  Act  of  Parliament  to  make  and  maintain  tbe 
rikilway  subject  to  the  provisions  of ^he  Act,  that 
is,  subject  to  the  agreement,  do  not  interfere  with 
the  power  of  maintenance  as  incident  to  that.    I 
have  come  to  an  opposite  conclasion,  and  I  am  by 
no  means  going  to  determine  what  the  effect  of 
the  agreement  would  be  if  it  were  not  enacted  by 
Act  of  Parliament,  or  what  it  would  be  if  a  pore 
contract  between  individuals.    An  Aot  of  Parlia- 
ment has  power  to  create  interests  which  are  un- 
known to  the  common  law,  and  which  could  not 
be  created  beiween  individuals  by  contract.    "Sow 
we  have  not  by  law  any  such  thing  as  a  lease  in 
perpetuity.    We  have  a  fee  simple    sabjent  to  a 
rent  charge,  and  we  have  a  lease  for  years,  but  ve 
have  no  such  thing  as  a  lease  in  perpetuity;  and, 
therefore,  when  we  find  a  perpetuity  of  this  kind, 
which  could  not  be  properly  described  as  a  lease> 
nor  could  it  be  described  as  a  fee  simple — because 
it  was  not  intended  to  vest  in  the  London,  Chatham, 
and  Dover  Company  any   of  the  soil,  only  the 
right  of  poasessioB  or  occupation — E  can  well  un- 
derstand why  the  term  lease  was  not  ased;  bat  it 
is  to  my  mind  equivalent  to  a  lease  so  far  as  re- 
gards the  possession  of  the  surface  and  adjuncts 
necessary  for  the  working  of  the  line.     The  way 
to  look  at  it  is  this  .-   The  Sevenoaks  Company  is 
to  construct  and   complete  their  line,  and  then  to 
hand  it  over.    The  Dover  Company  is  to  work  it 
in  perpetuity — to  work  it  and  to  maiatain  it    It 
cannot  be  contended  for  a  moment  that  it  was  in- 
tended that  the  London,  Chatham,  and  Dover  Com- 
pany were  not  entitled  to  possession  of  the  line,  or 
that  they  could  have  worked  it  and  maintained 
it   without  such  possession.    It  is  obviously  im- 
possible, and  no  such  argument  was  put  forward. 
They  must  have  possession.   Having  possessioB,  is 
it  to  be  exclusive  possession ;  having  the  obli^- 
tion  to  maintain  thrown  on  them,  is  it  an  exclusive 
I  obligation  to  maintain,  and  does  it  prevent  the 
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other  company  maintaining  ?  Now,  first  of  all,  wo 
most  consider  w)iat  the  object  of  the  two  compa- 
nies was.  As  I  said  before,  the  wording  alone 
most  not  be  considered,  bat  the  sabstance.  Now 
the  circnmBtances  were  these  :  There  had  been  an 
arrangement  carried  oat  between  the  two  compa- 
nies imperfectly,  and  it  had  been  referred  to  nrbi- 
trators  to  decide  what  the  arrangement  was.  That 
is  recited  in  the  Act  of  Parliament,  and  I  find  this, 
that  it  had  .been  agreed,  among  other  things,  that 
the  aotaal  cost  of  maintenance  and  working  should 
be  dedacted  from  the  aggregate  amoant  of  the 
traffic  receipts  aforesaid  to  be  allotted  to  the  com- 
pany, and  the  balance  shoald  be  paid  to  them  by 
the  Dover  Company  at  the  times  and  in  the  manner 
by  the  award  provided.  Then  when  I  come  to  look  at 
the  agreement  which  was  confirmed  by  the  Act  of 
Parliament,  I  find  this,  that  they  first  of  all  state 
what  the  cost  of  making  the  line  of  the  Sevenoaks 
Company  will  be;  then  the  above  company  is 
bonnd  to  pay  interest  on  the  stock  issued  by  the 
Sevenoaks  Company  in  accordance  with  these 
terms  a  sara  of  9000f.  a  year.  Then  the  agreement 
provides  as  follows :  the  Dover  Company's  CDntri- 
bation  shall  be  repaid  out  of  the  net  earnings  of 
the  Maidstone  line,  and  any  deficiency  is  to  oe  a 
charge  apon  the  net  earnings  of  that  line  in  every 
sabeeqnent  year  until  the  same  is  fully  paid.  Then 
the  8tn  section  is  this  :  the  Dover  Company  shall 
be  entitled  to  retain  out  of  the  gross  earnings  of 
the  Maidstone  line  the  actual  cost  of  working  the 
same,  including  the  expense  of  maintenance  and 
management.  Now  here  I  gee  the  word  "manage- 
ment, 'showing  that  working  includes  management. 
No  doabt  it  would  have  done  so  without  the  words 
being  found  in  the  8th  section.  After  the  payment 
of  the  passenger  duty  the  gross  earnings  are  to  be 
^>plicaDle  and  to  be  applied,  first,  in  payment  to 
or  retention  by  the  Dover  Company  of  the  actual 
cost  of  working;  secondly,  in  repayment  to  them  of 
the  sums  they  have  paid  for  their  contribution, 
and  of  any  sum  or  sums  which  may  for  the  time 
being  be  due  to  them  under  art.  7  ;  and  lastly,  in 
payment  of  the  residue  then  remaining  to  the  com- 
pany, that  is,  the  Sevenoaks  Company,  for  their 
own  benefit.  Then  the  10th  section  says  that  if 
the  development  of  the  traffic  on  the  Maidstone 
line  requires  any  extension  or  enlargement  of  the 
station  or  other  necessary  accommodation,  the 
Dorer  Company  is  to  execute  the  works  which 
will  be  settled  by  arbitration,  and  then  they  are 
to  be  entitled  to  deduct  from  the  gross  earnings  5 
per  cent  on  the  cost  of  such  works.  Now,  when 
that  agreement  is  looked  at  and  the  financial  ar- 
rangement between  the  two  companies  is  con- 
sidered, it  appears  to  me  plain  that  it  was  never 
iatendcKl  that  there  should  be  any  power  reserved 
to  the  Sevenoaks  Company  to  maintain  the  line, 
that  is  to  expend  money  on  it  in  keeping  up  the 
works,  because,  if  they  did  so,  they  could  not  get  it 
back  again.  All  the  expense  of  maintenance  done 
by  the  Dover  Company  is  to  be  repaid  out  of  the 
grosB  earnings,  ana  then  the  net  surplus  goes  into 
the  pockets  of  the  Sevenoaks  Company ;  but  to 
imagine  that  they  were  entitled  to  maintain  the 
line  at  their  own  cost,  that  is,  at  the  cost  of  the 
shareholders,  for  the  benefit  of  the  Dover  Company, 
would  be  rather  an  extraordinary  result,  and  there- 
fore it  does  appear  to  me  from  the  financial  ar- 
rangements that  the  whole  maintenance  was  to  be 
done  by  the  Dover  Company.  But  that  is  not  my 
only  reason  for  saying  so;  there  is  another  reason. 


You  cannot  have  a  line  of  railway  worked  by  two 
companies  at  the  same  time.    It  is  to  be  observed 
that  the  maintenance  and  the  working  are  dealt 
with  together.     The  working  must   be   exclusive 
from  the  nature  of  the  business  to  be  done,  and  I 
think  the  same  reason  applies  to  the  maintenance 
of  the  works.    If  it  were  otherwise,  just  consider 
the  consequences   that  would  result.    A  railway 
moves,  and  it  is  necessary  to  relay  the  plates.    A 
gang  of  platelayers  is  sent  down  by  the  working 
company.     According  to  the  argument  of  the  plain- 
tiffs, the  Sevenoaks  Company  is  also  entitled  to 
send  down  at  the  same  time  another  gong  of  plate- 
layers, and  I  BDppoae  they  are  to  settle  the  ques- 
tion as  to  which  g^g  is  to  relay  the  plates  by  a' 
free  fight,  without  the  possible  interference  of  any 
court.     It  is  quite  obvioa."  that    that  cannot  be, 
and  the  same  thing  applies  to  every  case  of  repair 
and  maintenance  of  the  line.    We  know  how  uiey 
are  conducted  in  practice.   There  is  a  superintend- 
ing engineer — in  this  case  he  is  the  officer  of  the 
London  and  Dover  Company — who  is  to  have  the 
management  of  the  line.  He  is  the  person  to  4ireofe 
what  kind  of  repairs  are  done.    He  prefers  steel 
rails  to  iron  rails ;  whenever  the  old  rails  are  worn 
out,  he  directs  them  to  be  relaid  with  steel.    As  I 
said  before,  that  is  maintenance  with  an  improve- 
ment.    The  engineer  of  the  Sevenoaks  lino  prefers 
iron.    He  will  send  down  his  engineer  and  gang  of 
workmen  to  repair  the  rails,  and  again  there  would 
be  a  fight  between  the  men  sent  down  to  relay 
with  steel,  and  the  others.    It  is  absolutely  impos- 
sible to  my  mind  to  imagine  that  the  Legislature  in- 
tended that  two  companies  shoald  be  authorised 
at  the  same  time  to  do  that  to  the  railway,  any 
more  than  that  two  companies  shoald  be  author- 
ised at  the  same  time  to  work  the  railway.    It 
seems  to  me  that  the  working  and  the  maintenanoe, 
and  the  consequent  possession,  must  be  ezclasive, 
and  therefore  that  the  Sevenoaks  Company  after 
this  agreement,  had  no  right  to  enter  at  all,  and 
had  no  right  to  interfere  with  the  construction  of 
any  part  of  the  works.    I  may  mention,  in  oorro- 
boratioa  of  the  view  I  have  taken  of  the  working 
agreement,  two  cases  which  seem  to  me  to  have 
some  bearing  on  the  matter.    The  first  is  the  case 
of  Beman  v.  Rufford  (sup.).     The  material  terms 
of  the  agreement,  which  were  the  subjeot  of  the  li- 
tigation in  that  case,  are  to  be  found  at  page  556 : 
"  The    Oxford,   Worcester,    and    Wolverhamptoa 
Railway  to  be  completed" — it  is  very  much  like 
this — "ready  for  efficient  working  in  all  respects 
from  the  Bucks  line  at  Oxford.    The  whole  con- 
cern without  incumbrance,  when  completed,  to  be 
worked  by  the  London   and  North- Western   and 
Midland  Companies,  who  shall  have  perfect  con- 
trol and  exercise  all  the  rights  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Company,and  whoshall 
find  stock,  and  work  the  concern  for  twenty-one 
years. "  No  doubt  the  words  were  "to  have  perfect 
control  and  exercise  all  rights,"  but  there  were  no 
words  to  say  it  was  exclusive.  Now  upon  that  Lord 
Oranworth  says  at  page  569 :  "In  my  opinion  this 
is  neither  more    nor    less    than   a    contract    on 
the  part  of  the  Oxford,  Worcester,  and  Wolver- 
hampton Company,  that,  when  their  line  is  com- 
pleted, they  will  Iwnd  it  over  to  be  worked  by  the 
London  and    North- Western  Company   and  the 
Midland  Company.    I  put  the  question  several 
times  to  the  various  gentlemen  who  appeared  in 
the  different  interests,  and  I  do  not  think  that  any 
of  them  construed  it  quite  in  the  same  way ;  bat, 
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in  mj  opinion,  it  is  jnat  the  same  thing  practic&llj 
as  if  the  J  had  leased  the  lino  to  the  two  other  com- 
panies." He  said  "leased"  there,  beoanse  it  wag  for 
a  term  of  tweuty-one  years.  Ab  I  said  before,  being 
in  perpetuity,  an  agreement  to  work  is  practically 
the  same  thins  as  a  lease.    There  is  another  welU 
known  case,  that  of  Winch  v.  The  Birkenhead,  Lan- 
eathire,  and  Ohethire  Junction  Railway  Company 
(«wp.).    The  agreecoent  is  to  be  fonnd  at  page  566,  it 
is  very  short:  "The  London  and  North-Western 
Bailway  Company  for  a  term  of  ninety-nine  years 
to  work  the  lines  of  the  Birkenhead  Bailway  Com* 
pany,  using  the  property  and  plant  of  the  latter 
company."    They  were  to  mn  as  many  trains  as 
the  traffic  might  require,  and  were  to  dedact  the 
working  expenses,  and  it  provided  that  the  pro- 
perty and  plant  should  be  valued,  and  restored  at 
the  termination  of  the  aereemont  of  the  same 
working  yalne.    Now  that  had  one  favourable  cir- 
onmstance  which  does  not  exist  here.    The  plant 
t{iken  was  the  plant  of  the  Birkenhead  Company, 
80  they  did  not  find  tho  plant,  which  they  do  in 
this  case ;  but  the  agreement  was  to  work,  using 
the  plant.    Now  Knight  Bruce,  Y.C.  consider?,  at 
page  ."iTP,  what  is  the  effect  of  such  an  agreement : 
"The  SKreement  expresses  that  the  London  and 
North- Western  Bailway  Company  are  to  run  the 
trains,  with  an  express  provision  as  to  working  ex- 
penses ;  pointing  out,  therefore,  that  what  is  meant 
by  working  is  the  maintenance  of  the  way,  and  mak- 
ing good  the  depreciation  of  the  way,  of  the  works, 
and  of  the  plant."   The  word  "maintenance"  was 
not    expressed   there,    but    it  wa.s  inferred ;    the 
-working  inclndes  maintenance  of  way.    "  The  com- 
pany who  work  the  other  railway  are  to  have  the 
use  of  the  property  and  plant  of  that  railway,  and 
that  mast  mean  the  exclusive  nse  of  it,  as  between 
themselves  and  the  Birkenhead  Bailway  Company, 
beoanse  it  is  clear  that,  if  the  London  and  Nortii- 
Westem  Bailway  Company  are  to  work  nnder  this 
agreement,  the  Birkenhead  Bailway  Company  can- 
not work  it ;  they  must  part  with  thd  nse  of  their 
property  and  plant,"    As  I  said  before,  it  appears 
to  me,  on  both  those  authorities,  that  the  agreement 
for  working  means  the  exclusive  use ;  and  being 
nnder  agreements  not  only  similar  in  words,  but 
similar  m  purpose,  I  think  the/  are  gnides  to  me 
in  showing  that,  in  construing  this  agreement,  I 
ought  to  arrive  at  the  same  conclusion,  and  there- 
fore I  dismiss  the  action  with  costs. 

Solidtors :  Newman,  Stretlon,  and  HUliard  ;  J- 


April  7  and  9. 

(Before  Fbt,  J.) 

Elijoit  v.  DeaxsIiEY.  (a) 

WiU — Direction  to  pay  dehl$  out  of  a  mveed  fund 
—17  *  18  Via.  c  113  (Locke  Etng't  Act)— 30  ^ 
SI  Viet,  e,  69 — Legaoiet  payable  oiU  of  mixed 
fund. 

A  t«ttaior  deviled  and  lequeailt«d  hi*  retiditary, 
real  and  personal  estate  upon  trust  for  sale  and 
conversion  into  money,  and  dedmred  that  the 
trustees  should  stand  possessed  of  such  money,  as 
follows :  "  Upon  trust  thereout,  tn  the  fi/rsl  piaee, 
to  pay  any  debts,  indudSmg  debts  due  upon  mort- 
gage of  any  of  the  lands,'  hereditaments,  or  other 
property,  the  enjoyment  whereof  is  hereinbefore 

(a)  BaporUd  tj  rtun.  Xva>s,  Eiq.,  BanMet^t-Itaw. 


secured  to  my  wife  during  widowhood."  T%ere 
were  mortgages  on  the  residiiaru  real  estate. 
Held,  thai  there  was  no  dedaratton  of  a  contrary 
intention  under  Locke  King's  Act,  with  regard 
to  th«  mortgages  on  the  residuary  real  estate,  and 
that  they  must  he  borne  by  the  produce  of  tale  of 
the  residuary  real  estate  ezclutively. 
A  testator,  after  devising  and  bequeoAing  his  nii- 
dnary  retU  and  personal  estate  upon  trust  for  taU 
and  conversion  tnto  money,  and  declaring  thai  hit 
trustees  should  stand  possessed  of  such  money  in 
trust  to  pay  debts  and  funeral  and  testamentary 
expenses,  gave  a  legacy  of  2501.  to  eaek  ofht 
executors  who  slundd  accept  the  trusts  of  the  will. 
Held,  that  the  principle  of  Greville  v.  Broime 
(34  L.  T.  Be^.  0.  8.  8)  applied  whether  tht 
legacies  were  given  before  or  after  the  gift  of  tie 
residua,  and  that  the  legacies  were  charget  on  ike 
real  and  personal  estate  pro  raid.  \ 

Ctscs  ALEXAHDsa  Elliott,  late  of  Manster-houe, 
Pulham,  died  on  the  7th  ALftrch  1874,  having  nude 
a  will  by  which,  after  devising  and  beqneathim; 
certain  portions  of  his  real  and  personal  estate  in 
trust  as  to  part  thereof  for  his  wife  Anne  Ifarit 
Elliott  during  her  widowhood,  he  gave  and  be- 
queathed all  tho  residue  of  his  real  and  personal 
estate  of  or  to  which  he  should  be  seised  or 
entitled  unto  the  said  Anne  Maria  Elliott,  Henry 
Dearsley,  Henry  Pawle  Bee,  and  Thomas  Hoskini-, 
their  heirs,  executors,  administrators,  and  assigns, 
as  follows  : 

Upon  trust  that  they  the  said  trostees,  or  the  nirri. 
Yors  or  BoryiTor  of  them,  or  the  heirs,  ezeonton,  or 
adminiatrators  of  snoh  enrvivor,  shall  sell,  oolleot,  or 
otherwise  oonvert  into  money,  sooordine  to  Hie  natnre  of 
the  same  premieea,  iJl  anah  parts  of  the  same  pramian 
as  shidl  not  oonsist  of  ready  money  :  and  I  declare  tiiat 
the  trusteea  or  tmatee  shall  stand  ana  be  possessed  of  and 
interested  in  the  moneys  which  shall  arise  from  the  aala  of 
the  said  several  establishments  called  Hnnster  Hook 
Ayslnm  and  Effra  Hall  Asylum,  and  the  effects  thenis, 
hereinbefore  beaneathed  in  tnist  for  sale,  and  of  the 
moneys  which  snail  arise  from  the  sale,  oonvetsion,  or 
collecting  in  of  my  residuary  real  and  personal  eatate. 
Upon  trust  thereout  in  the  first  place  to  pay  any 
deots,  including  debts  due  upon  mortga^  of  an^  of  the 
lands,  hereditaments,  or  other  property,  the  enjojinest 
whereof  is  hereinbefore  aeouredto  my  wife  during'  widow- 
hood, also  my  funeral  and  testamentary  expenses  and  the 
costs  and  oiuof^  of  proving  and  executing  this  my 
will. 

Another  and  subsequent  part  of  the  willwss 
as  follows : 

And  I  do  hereby  nominate  and  appoint  the  asid 
Anne  Maria  Elliott,  Henry  Dearsley,  Heniy  Pawle  Bee, 
and  Thomas  Hoskins,  executors  of  this  my  will,  and  I 
BiTe  to  each  of  them  the  said  Henry  Pawle  Kee  and 
niomas  Hoskins,  the  sum  of  2S0i.  if  he  shall  accept  the 
trusts  of  this  my  will. 

The  will  was  proved  by  all  the  ezeoators  on  the 
24th  April  1874. 

In  May  1874  a  suit  in  Chancery  was  commenced 
for  the  performance  of  the  tmsts  of  the  will  and 
the  administration  of  the  testator's  real  and  per. 
sonal  estate,  which  snit  was  transferred  to  ¥tj, 
J.,  and  now  came  on  before  him  on  farther  con- 
sidpration. 

It  appeared  that  there  were  mortgagee  on  the 
testator^B  residoary  real  estate,  and  one  questioa 
was  whether  saoh  real  estates  indoded  in  the 
residue  were  to  bear  the  mortgage  debts  with 
which  they  were  charged,  or  whether  the  testator 
had,  with  regard  to  them,  shown  "  any  oontiary 
or  other  intention  "  within  the  meaning  of  Locke 
King's  Act  (17  &  18  Vict.  o.  113). 
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Olaue,  Q.C.    and    Samuel    Dickinson  for  the 

pkinUfF,  the  widow  of   the  testator,    who  hiwl 

Bubseqaently  to  his  death  intermarried  with  one 

Webb. 
Rigby,  for    the   Attorney- 6«neral,    interested 

under  a  tmst  for  a  charitable  purpose  of  part  of 

the  testator's  residuary  estate. 
John  Peanon,  Q.G.  and  Simmonds  for  the  second 

basband. 
Bririow,  Q.G.  and  OraekndU  for  the  trastees  of 

Mr.  and  Mrs.  Webb's  marriage  settlement. 
EiggvM,  Q.C.,  North,  Q.C.and  Laing  for  other 

parties. 

Gla$$»,  Q.G.  and  £1.  Dtefctnton. — ^Tbe  only  estate 
Geenied  to  the  wife  daring  widowhood  is  the  pro- 
perty not  on  mortgage.  Does  the  direction  in  the 
will  mean  that  the  mortgages  npon  the  estate 
which  forms  the  reaidneare  to  be  paid  ?  [Fry,  J. — 
Tbe  words  are  "  the  enjoyment  whereof  is  herein- 
before secured  to  my  said  wife."]  Nothing  was 
thereinbefore  secured  to  the  wife.  [Pkt,  J. —  Then 
only  the  residue  was  charged  on  mortgage.]  Any 
debts  are  to  be  paid.  Ton  could  not  treat  as  clear 
midne  the  produce  of  the  real  estate  till  >oa  had 
paid  the  mortgage  on  it. 

Etgby. — It  the  real  estate  is  left  unsold,  as  it  is 
now,  and  I  am  to  pay  the  mortgage  debts  out  of 
tbe  mixed  fiind  it  is  reTersing  the  rule  of  Locke 
King's  Act.  There  is  nothing  in  that  Act  to  limit 
the  role  there  enacted  to  specific  devises.  The 
persons  entitled  under  the  will  are  to  take  the 
estate  eum  OMirt.  [Fbt,  J. — Here  the  persons 
take  the  interest  in  the  residue  after  paymentof  the 
debts.]  But  this  is  a  question  between  two  per- 
sons interested  in  different  parts  of  the  residue. 
Assume  that  there  had  been  no  debt  at  all  except 
a  debt  on  tl>e  real  estate,  are  they  to  take  a  part 
of  my  personal  estate  to  pay  a  part  of  that  debt 
or  the  whole  of  it  P  There  must  be  no  apportion- 
ment. The  person  entitled  to  the  real  estate 
takes  it  as  it  stands.  By  the  amending  Act  (30 
k  31  Yict.  o.  69),  s.  2,  a  general  direction  that  the 
debts  shall  be  paid  out  of  the  personal  estate 
does  not  include  mortgage  debts.  Debts  are 
debts  whi^ver  takes  place;  Locke  King's  Act 
does  not  alter  that.  Every  creditor  is  entitled  to 
be  paid  oat  of  the  personal  estate  and  out  of  the 
real  estate.  It  is  only  for  the  purposes  of  calcu- 
lation and  finding  out  how  the  persons  interested, 
the  one  in  persomJty  and  the  other  in  realty,  are 
to  have  their  rights  adjusted,  that  Locke  Kidg'K 
Act  is  applicable.  [Far,  J.  referred  to  the  Act  (a) 
and  to 

Qrtaiti,  v.  QreoXti,  26BeaT.  621  ; 
AlXta.  y.  AMmh,  5  L.  T.'  Bep.  K  3.  737;   30Beav. 
895.] 

(a)  When  any  peraon  shall,  after  the  thirtj-flrat  day  of 
December  1854,  die  aeiaed  of  or  entitled  to  ai(y  estate  or 
interest  in  any  land  or  other  hereditaments  which  sIukU  at 
the  time  of  his  death  be  chargred  with  the  payment  of  any 
mm  or  anma  of  money  by  way  of  morteaere,  and  anch 
petaon  aball  not,  by  hia  wiU,  or  deed,  or  ouier  doonment, 
bare  aigniiled  any  oontraiy  or  other  intention,  the  heir  or 
deriaae  to  whom  anoh  land  or  hereditaments  shall  descend 
or  be  deriaed  ahall  not  be  entitled  to  hare  the  mortgra^ 
debtdiacluurKed  or  satisfied  out  of  the  personal  estate  or 
*Bj  other  real  estate  of  anoh  peraon,  bnt  tbe  land  or 
hneditaments  ao  charged  sIuJl,  aa  between  the  different 
penoos  elaimins  thronsh  or  onder  the  deceased  person, 
be  primarily  liable  to  the  payment  of  all  mortga^  debts 
with  which  the  aame  shall  be  chared,  CTeiy  part  thereof, 
sdoordisg  to  ita  Taloe,  bearing  a  proportionate  part  of 
the  mortgage  debta  charged  on  the  whole  there<rf  (17  k, 
18  Viot.  0.  113,  a.  1). 


Tbe  words  of  the   testator  in  Oreated  v.  Grealed 

are  "  mortgage  debts."    I  do  not  deny  thut  when 

he  says  mortgpkge  debts  his  intention  must  prevaiL 

North  cited 

Ntwmareh  r.  Blorr,  39  L.  T.  Bep.  N.  S.  146 ;  L.  Bop. 

9  Ch.  Div.  12. 

Glasse  in  reply. — Yon  must  find  an  intention  to 
charge  the  real  estate.  What  the  testator  has  di- 
rected is  the  payment  of  hia  debts.  Locke  King's 
Act  does  not  apply.  [Fry,  J. — The  difficulty 
arises  apparently  on  the  words  "  Bnt  the  lands, 
&c."  You  are  a  person  claiming  throngh  the  de- 
ceased person.  Tbe  question  is  whether  this  is  a 
blended  fund  or  not.]  It  is  nnleas  I  can  show  a 
contrary  intention.  And  I  get  it  from  tbe  words 
"  Upon  trust,  &c."  The  te.stator  shows  tbnt  his 
attention  was  directed  to  mortgage  debts.  Those 
are  mortgage  debts  outside  the  residue.  [Fry,  J. 
— Then  the  residue  is  still  to  bear  its  own  mort- 
gage debts.  The  question  is  whether  there  is  a 
direction  as  between  the  two  parts  of  the  reaidne.] 
Locke  King's  Act  has  not  hitherto  been  applied 
to  persons  claiming  the  general  residue.  It  may 
be  that  as  to  persons  claiming  one  real  estate,  and 
another  personal  estate,  that  some  qaestion  might 
possibly  arise,  but  you  have  a  qnestion  here  dis- 
posed of,  which  cannot  arise,  and  cannot  he  got 
at  till  the  debts  are  paid.  Tbe  testator  has  pro* 
vided  a  fund  out  of  which  debts,  including  mort- 
gage debts,  are  to  be  paid.  Until  the  trust  for 
that  purpose  is  satisfied  there  can  be  no  residue, 
and  how  can  you  say  tint  when  the  residue  is  con- 
stitnted  you  are  to  ascertain  between  the  parties 
entitled  to  the  residue  what  are  to  be  mortgage 
debts  and  what  not  P 

FsT,  J. — ^The  question  I  have  now  to  decide 
arises  under  the  statute  usually  known  by  the 
name  of  Locke  King's  Act.  In  this  case  the  tes> 
tator  gave  the  produce  to  arise  from  the  sale  of 
two  particular  establishments,  and  the  moneys 
which  should  arise  from  the  sale,  conversion,  and 
setting  in  of  his  residuary  real  and  personal 
estate  upon  trust  thereout,  in  the  first  place,  to 
pay  any  debts,  including  debt.^i  due  npon  mort- 
gage of  any  of  the  lands,  hereditaments,  or  other 
property,  the  enjoyment  whereof  was  thereinbe- 
fore secured  to  his  wife  during  widowhood,  and 
also  his  funeral  and  testamentary  expenses,  and 
the  costs  of  proving  and  executing  his  will. 
Then  the  trustees  were  to  invest ;  and  after  the 
death  of  the  widow  tbe  trnsts  of  the  pure  pei> 
Ronalty  were  separated  from  those  of  the  impure 
personalty  and  the  prodnce  of  the  real  estate. 
Now  that  being  the  state  of  devolution  of  the 
property  tbe  qaestion  arises  whether  the  persons 
who  claimed  the  produce  of  the  real  estate  are 
exclusively  liable  to  pay  the  mortgages  which 
existed  upon  that  residuary  real  estate,  or  whether, 
on  the  contrary,  they  are  entitled  to  a  contriba* 
tion  from  the  pure  personal  estate.  That  questioa 
subdivides  itself  into  two.  In  the  first  place,  is 
this  provision  of  the  testator  within  the  operation  of 
Locke  King's  Act ;  and,  in  the  second  place,  if  it 
be,  has  be  shown  an  intention  to  exclude  tba 
operation  of  that  ActP  The  case  appears  to  be 
one  not  covered  by  authority.  No  decision  has 
been  cited  to  me  which  really  controls  it,  and, 
therefore,  I  have  to  apply  tbe  Act  according  to  the 
best  lights  I  can  to  stiow  how  I  ought  to  construe 
it.  I  am  bound  to  say  the  Act  appears  to  me,  as 
it  has  appeared  to  other  judges,  to  be  one  not 
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rery  easy  of  construction.  Bat  I  find  that  after 
it  is  enacted  that  the  heir  or  devisee  of  real  estate 
shall  not  be  entitled  to  hare  the  mortga^  debt 
discharged  or  satisfied  out  of  the  personal  estate, 
or  any  other  real  estate,  it  is  enacted  that  the  land 
er  hereditaments  so  charged  shall,  iw  between  the 
different  persons  claiming  through  or  under  the 
deceased  person,  be  primarily  liable  to  the  pay- 
ment of  all  mortg^e  debts  with  which  the  same 
shall  be  charged.  I  find  here  that  there  are  two 
classes  of  persons,  both  claiming  under  the  tes- 
tator— one  who  claimed  the  produce  of  the  mort- 
gaged real  estate,  and  the  other  who  claimed  the 
produce  of  the  pure  personal  estate.  I  think  the 
words  I  have  read  apply,  and  say  that  of  the  two 
elaeses  of  persons  who  both  claim  through 
the  testator  those  who  claim  the  produce 
ef  the  real  estate  shall  be  liable  to  pay 
the  mortg[age  on  that  real  estate.  The 
next  question  is,  has  the  testator  shown  a 
contrary  intention?  What  he  has  directed  is 
this,  that  his  debts,  including  mortgage  debts  on 
any  property  given  to  his  wife,  shall  be  paid  out 
of  the  common  fund.  Now,  in  the  first  place,  I 
think  a  direction  to  pay  debts  is  not  a  sufiicient 
indication  of  a  contrary  intention.  It  is  quite 
true  that  this  is  not  a  case  coming  within  the 
precise  terms  of  the  amending  statute  of  the 
30  &  31  Yict.  c.  69,  because  that  only  applies  to  a 
direction  to  pay  debts  out  of  personal  estate. 
But  this  is  a  direction  to  pay  debts  out  of  a  mixed 
fund.  I  think  the  principle  of  that  Act  does 
apply,  and  that  it  is  not  a  sufficient  descrip- 
tion of  mortgage  debts.  Then  it  is  said  that  in 
this  case  debts  must  have  included  mortgage 
debts,  because  the  testator  says  that  debts  are  to 
include  debts  due  on  the  mortgage  of  the  property 
bequeathed  to  his  wife.  It  is  said  that  it  mnst 
include  other  debts.  I  am  unable  to  follow  that. 
Debts  include  mortage  debts  of  class  A,  saying 
Hothing  about  class  fi.  It  does  not  seem  to  me 
that  you  can  safely  conclude  from  that  that  debts 
include  mortgages  on  class  B.  Therefore  I  think 
there  is  no  such  indication  of  a  contrary  inten- 
tion, and  that  Locke  King's  Act  mnst  apply. 
Therefore  the  produce  of  the  real  estate  must 
hear  the  mortgage  debts  exclusively. 

Another  question  was  whether  the  legacies  to 
the  executors  were  payable  out  of  the  personal 
estate  of  the  testator,  or  out  of  the  mixed  fund  of 
realty  and  personalty  created  by  him. 

Rigly. — The  words  are  "rest  and  residue  of 
realty  and  personalty."  They  are  thrown  together, 
and  according  to  the  rule  in  Roberti  v.  Wallcer, 
1  B.  and  M.  752,  are  liable  and  rateable.  The 
legacies  to  the  trustees  follow  the  devise  to  them  of 
the  residue.  [Fky,  J. — Is  there  any  question 
whether  the  words  "  rest  and  residue  of  my  real 
and  personal  estate  "  have  been  held  to  be  a  charge 
when  that  bequest  is  applied  inpayment  of  specific 
charges  excluding  the  legacies  P]  I  think  it 
wonld  follow.  Suppose  a  man  gives  250Z.  to  A. 
and  2501.  to  B.,  the  rule,  as  I  understand,  is,  that 
when  the  residue  of  realty  and  the  residue  of  per- 
sonalty are  thrown  together  as  one  fund,  all 
legacies  are  chargeable,  quite  irrespective  of  any- 
tMng  more  than  that  all  legacies  are  chargeable 
ent  of  that  fnnd,  and  the  fact  that  the  testator 
goes  on  to  say,  "  I  direct  that  debts  shall  be  pay- 
able out  of  that  fnnd,"  cannot  in  any  way  interfere 
with  the  generality  of  the  principle.    The  only 


distinction  that  occurs  is  that  the  gift  of  reudne 
is  antecedent  in  point  of  position  in  the  will  to  the 
legacies,  but  that  can  make  no  differanoe.  The 
testator,  by  throwing  the  two  estates  together,  baa 
shown  that  he  intended  to  leave  them  in  like 
manner. 

Glaase  and  S.  Diekinson. — If  the  legacies  hid 
been  given  first,  and  then  there  had  been  a  gifti 
of  the  residue  of  real  and  personal  estate,  there 
might  have  been  reason  for  contending  that  the 
legacies  were  charged  on  the  freeholds,  bat  when 
the  gift  of  residue  comes  first,  and  then  a  simple 
gift  to  the  executors,  if  they  should  accept  the 
executorship  of  2501.  each,  there  is  no  pretence 
for  saying  tnat  it  is  a  charge  on  the  real  estate. 
Personal  estate  is  the  natural  fund  oat  of  wbidi 
a  legacy  is  pnyable.  You  require  some  extr*- 
ordinary  words  to  make  the  legacies  chargeable 
on  the  real  estate,  and  the  word  "  residue,"  is  the 
only  word  here  which  you  can  make  use  of  for  the 
purpose.  The  principle  laid  down  in  the  oan 
decided,  seems  to  be  that  you  mast  collect  the 
intention  on  the  part  of  the  testator  to  make  k 
charge  on  his  real  estate,  and  the  coarts  have  htm 
in  the  habit  of  presuming  such  an  intention,  when 
there  being  first  a  gift  of  legacies,  then  a  disposi- 
tion of  the  residue  of  the  testatorE  real  and  per- 
sonal estate,  the  position  of  these  two  gifts  is  such 
as  to  show  an  intention  that  they  should  become 
a  charge  on  the  real  estate.    They  cited 

Parlter  t.  Feamlen,  2  Sim.  &  St.  592 ; 

Warren  v.  Davits,  2  M.  &  K.  48 ; 

KigktUy  v.  KightUy,  2  Ves.  jun.  328 ; 

Oreville  T.  Browne,  34  L.  T.  Bep.  O.  S.  8 ;  7  H.  LC. 
689. 

Judgment  on  this  point  retened. 

April  9. — Fkt,  J. — The  question  upon  which  I 
reserved  my  judgment  was  as  to  whether  or  no  the 
various  legacies  given  by  the  testator  were  charged 
upon  the  real  and  personal  estate.  In  this  case, 
the  testator  after  giving  certain  legacies,  gave  all 
the  rest  and  residue  of  the  real  and  personal 
estate  in  a  certain  manner  which  I  need  not  now 
pursue,  and  subsequently  to  that,  he  gave  two 
legacies  to  his  executors.  It  was  saggested  that 
those  legacies  were  not  charged  upon  the  ml 
estate  as  well  as  the  personal  estate.  It  was 
said  that  the  efiect  of  the  words  "  rest  and  red- 
due  "  was  to  charge  the  property,  because  the 
legacies  were  given  before  all  the  rest  and  residne 
was  given.  That  was  given  afterwards.  It  ap- 
pears to  me  that  that  is  not  the  sole  ground  on 
which  the  court  has  proceeded  in  holding  that  a 
mixed  fund  is  charged  with  legacies.  I  may  refer 
to  the  case  of  OrevUle  v.  Brown,  which  Mr.  GHasse 
was  good  enough  to  mention,  in  which  the  Lord 
Chancellor  addressing  the  House,  laid  down  the 
rule  in  this  way :  "  For  nearly  a  century  and  a 
half  this  rule  has  been  laid  down  and  acted  upon, 
that  if  there  is  a  general  gift  of  legacies  and  tbea 
the  testator  gives  the  rest  and  residue  of  his  pro- 
perty, real  and  personal,  the  legacies  are  to  come 
out  of  the  realty.  It  is  considered  that  the  whaie 
is  one  mass,  that  part  of  that  mass  is  represented 
b^  legacief)  and  that  what  is  afterwards  given  is 
given  minus  what  has  been  given  before  and  there- 
fore givm  sntgect  to  the  prior  gift.  In  other 
words,  the  rule  seems  to  be  this,  that  that  which  in 
its  nature  is  a  charge  has  become  a  charge  or  a  de- 
duction from  the  entire  mass,  and  that  principle 
appears  to  me  apply,  whether  the  Iwacies  given  are 
are  given  before  or  after  the  resulae."  I  hoU, 
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therefore,  th«t  the  two  legacies  are  charges  on  the 
real  and  peraonal  estate  pro  rata. 

Solicitor  for  the  plaintiff,  W.  B.  Oliver. 

Solicitors  for  the  Attarnev- General,  Hare  and 
JVM, 

Solicitor  for  the  second  hasband,  DuboU. 

Solicitor  for  the  trustee  (nnder  Mr,  and  Mrs. 
Webb's  marriage  settlement)  P.  0.  Greenfield. 

Solicitors  for  the  next  of  kin,  Withdll  and 
OompUm 

Solicitors  for  trastees  nnder  will  of  testator, 
Wyatt,  Hothins,  and  Hooker. 


Salwrday,  April  26. 
(Before  Fkt,  J.) 
Sm  parte  Thb  Swansea  Royal  and  Souhh  Wales 
Uhioh  Friendly  Society;   Be  The   West  of 

EXGLAHB  AND  SoUTH  WaLES  DISTRICT  BaNK.  (a) 

IneapaeUy  of  a  corporate  body  to  be  an  officer  of  a 
fruMdHy   eoeieiy — Friendly  Societies   Act  1875 
(38  ^  39  Viet.  e.  60),  ».  15,  tub-sect.  7 ;  s.  20,  sub- 
sect.  1. 
Bemble,  that  a  corporate  body  cannot  legally  he 

appointed  an  officer  of  a  friendly  society. 
The  committee  of  management  of  a  friendly  society 
which    had  power,   %n   certain   events,  to   elect 
officers  of  the  society,  on  the  happening  of  one  of 
euch  events,  passed  a  resolution  that  a  bank  which 
had  been  registered  as  an  unlimited  company 
under  the   Companies  Acts  of  1862  and   1867 
ehovtd  he  appointed  treasurers  of  the  society.    The 
manager  of  the  bank  accepted  the  office  on  behalf 
of  the  bank,  and  certain  vioneys  btionging  to  the 
locieiy  were  paid  to  the  hank  as  treasurers.    An 
order  having  been  made  to  wind-up  the  bank  : 
Held,  that  the  society  had  no    preferential  right 
nnder   sect.    15,  sub-sect.    7,    of  the  Friendly 
Societies  Act  1875,  as  against  other  creditors  of 
the  bank,  to  be  paid  the  moneys  received  by  the 
bank  as  treasurers. 
Qucere,  as  to  the  effect  of  an  omission,  by  an  officer 
of  a  friendly  society,  to  give  security  when  re- 
quired by  the  rules  of  the  society  and  the  2,0lh 
section  of  the  Friendly  tlocieties  Act  1875. 
The   Swansea    Hoyal    and   Soath  Wales    Union 
Friendly  Society  was  established  in  1867,  and  was 
afterwards  registered  under  the  Friendly  Societies 
Act  1875  (38  &  39  Yict.  o.  60).    The  rules  of  the 
society  were  duly  registered  under  the  Ax:t.    By 
the  7th  role  the  business  and  affairs  of  the  society 
were  to  be  conducted  by  a  committee  of  manage- 
ment, consisting   of    five   members,   which    had 
power  to  remote  an  officer  for  gross  neglect,  im- 
proper conduct,  or  incompetency ;  and,  in  cose  of 
snoh  removal,  the  committee  of  management  were 
to  elect  a  successor,  who  slioald  oontinne  in  office 
nntil  the    next  annual  general  meeting  of  the 
members  of  the  society,  when  his  appointment 
was  to  be  confirmed,  or  another  person  was  to  be 
appointed  in  his  place.. 
The  8th  rule  was  as  follows  : 
A  treaanrsr  shaU   be   appointed  at  any  general   or 
■pedal  meeting  of  the  memDera  of  the  society,  by  a  ma- 
)ori^  of  the  members  present  and  votinr,  and  shall 
eontinne  in  office  doriiuf  the  pleasure  of  the  members. 
He  shall  be  responsible  for  all  stuns  of  money  from  time 
to  time  paid  into  his  hands  by  any  persons  on  aoooont  of 
the  sooiety,  and  for  the  inrestment  or  application  of  the 
same  nnder  the  authority  of  the  trustees  in  such  a  manner 

(«)  Beported  by  Taiiii  Etavi,  £sq.,  Bartistar«t-liaw. 


as  they  and  the  committee  of  managfement  of  the  sooiety 
shall  direct.  He  shall  render  his  cash  account  monthly 
and  as  often  as  the  society  or  trastees  or  committee  of 
management  shall  direct,  and  supply  them  with  dapU- 
oates  thereof,  and  shall,  if  required,  attend  every  i^nnal 
meeting  of  the  members,  and  all  meetings  of  the  con^ 
mittee  of  management.  He  shall,  before  taking  npon 
himself  the  execution  of  his  offioe,  give  security  pursuant 
to  the  38  *  39  Vict.  o.  60,  s.  20.  (o) 

In  the  early  part  of  1877  the  then  treasurer  of 
the  friendly  society  became  insolvent,  and  in  con- 
sequence of  the  difficulty  encountered  in  recover- 
ing from  his  estate  the  moneys  in  his  hands 
belonging  to  the  friendly  society,  it  was  resolved 
that  in  future  a  bank  should  bo  appointed  trea- 
surer, and  at  a  meeting  of  the  committee  of 
management,  held  oa  the  18bh  June  1877,  a 
resolution  was  passed  that  the  West  of  England 
and  South  Wales  District  Bank  should  be  the 
treasurer  of  the  friendly  society.  Shortly  after- 
wards three  members  of  the  committee  of  manage- 
ment called  on  the  manager  of  the  Swansea 
branch  o£  the  bank  (which  was  registered  as  a 
company  with  unlimited  liability  under  the  Com- 
panies Acts  of  1862  and  1867),  and  he  then,  oa 
oehalE  of  the  bank,  accepted  the  office  of  treasurer. 
An  account  in  the  name  of  the  friendly  society 
was  then  opened  at  the  bank,  and  the  prospectuses 
of  the  friendly  sosiety  were  reprinted.  On  the 
first  page  of  the  prospectus,  as  reprinted,  appeared 
the  names  of  the  trtistees,  committee  of  manage- 
ment. &c.,  and  the  following  words,  "  Treasurer: 
West  of  England  Bank ;"  "  Bankers :  West  of 
England  and  South  Wales  District  Bank."  The 
manager  of  the  bank  continued  to  act  as  treasurer 
of  the  friendly  society  from  .the  time  when  he 
accepted  the  office  on  behalf  of  the  bank  until 
an  order  to  wind-up  the  bank  was  made  by 
Malins,  Y.C. ;  and,  at  the  date  of  the  wind- 
ing-up order,  the  balance  standing  to  the  credit 
of  the  friendly  society  in  their  account  with 
the  bank  amounted  to  the  i>um  of  4961.  11«.  9d. 
After  the  winding-up  order  had  been  made  the 
solicitors  of  the  friendly  society  applied  to  the 
official  liqtiidators  for  payment  of  the  4962. 11*.  tfi., 
as  being  a  preference  debt,  within  sect.  15,  sal> 
sect.  7,- of  the  Friendly  Societies  Act  1875.  (b) 

(a)  "  Every  oflioer,  if  the  rules  of  the  sooiety  require, 
fihall,  before  taking  npon  himself  the  execution  of  his 
offioe,  beoome  bound  with  one  sofficiant  surety  at  the  least 
in  a  bond  according  to  one  of  the  forms  set  forth  in  the 
third  schedule  to  this  Act,  or  give  the  security  of  a 
guarantee  society,  in  such  sum  as  the  sooiety  diieots, 
conditioned  for  bis  rendering  a  jnst  and  trne  acoonst  of 
all  moneys  received  and  paid  by  him  on  acoonnt  of  the 
society  at  snoh  times  as  its  rules  appoint,  or  as  the 
society,  or  the  trustees,  or  committee  of  management 
thereof  require  him  to  do  so,  and  for  the  payment  by 
him  of  all  sums  due  from  him  to  the  society : "  (38  ft  w 
Yict.  0.  eo,  8.  20,  sab-8«ot  1). 

(5)  "  Upon  the  death  or  bankruptcy  or  insolvency  of 
any  officer  of  a  society,  baving  in  his  possession  by  virtoe 
of  his  office  any  mone^  or  property  belonging  to  the 
society,  or  if  any  execution,  attaohmant,  or  other  ptooeaa 
be  issued,  or  action  or  diligence  raised  against  such 
officer  or  against  his  property,  his  heirs,  executors,  or 
administrators,  or  trustee  in  bankruptcy  or  insolvenoy, 
or  the  shariit  or  other  person  execnting  snch  process,  or 
the  party  using  each  action  or  dilicenoe  respectively, 
shall,  upon  demand  in  writing  of  t£e  trustees  of  the 
society,  or  any  two  of  them,  or  any  person  authorised  by 
the  sooie^,  or  by  the  oommittee  of  management  of  the 
same,  to  make  such  demand,  pay  such  money,  and  deliver 
over  such  property  to  the  trastees  of  the  society  in  pre- 
ference to  any  other  debts  or  olaims  against  the  estate  of 
suc^  officer. 

"Bankruptcy  or  insolvency  in  iho  present  section inr 

It. 
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The  liquidators  having  refoBed  payment  on  the 
ground  that  the  bank  was  not  a  treasarer  trithin 
the  meaning  of  the  Act,  the  trastees  of  the  friendly 
society  took  out  a  sammons  before  Fry,  J.,  to 
whom  the  winding-up  of  the  proceedings  had  been 
transferred,  for  an  order  that  the  official  liqui- 
dators might  be  directed  to  pay  to  the  applicants 
a«  inch  trustees  the  sum  of  4962.  lis.  9a.,  money 
in  the  possession  of  the  bank,  by  virtue  of  their 
office  as  ti  uwurer.  The  frammons  was  adjourned 
into  court 

F.  Bris  ov>,  Q.O.  and  JET.  B.  Buddey  for  the 
friendly  society. — ^The  effect  of  snb-sect  7  of  sect. 
15  is,  that  when  there  is  a  properly  constituted 
officer,  and  that  officer  has  in  his  hands  any 
money  belonging  to  the  society,  that  officer 
must,  on  the  demand  of  the  trustees,  pay  back 
that  money  in  preference  to  all  other  demands 
npon  him.  By  the  8th  rule  the  treasurer  is  to 
give  the  security  pursuant  to  the  20th  section 
of  the  Friendly  Societies  Act  1875.  By  that 
section  the  security  is  only  to  be  given  "  as  required  " 
by  the  society,  and  in  this  case  the  society  had 
not  demanded  the  security.  By  the  resolution  of 
the  18th  June  1877  the  bank  became  treasurer  of 
the  society.  [Frt,  J.— The  appointment  must  be 
made  at  a  "general  or  special  meeting  of  the 
members  of  the  society,"  not  by  the  committee.] 
They  were  appointed  ad  tn<ertin  till   the  nest 

feneral  meeting,  which  was  held  on  the  2lHt  May 
878.  [Frt,  J. — Then  the  appointment  terminated 
on  the  2l8t  May  1878.]  No ;  they  remained  until 
the  appointment  was  confirmed  or  someone  else 
appomted,  and,  no  one  else  being  appointed  at  the 
next  meeting,  there  was  a  tacit  confirmation  of 
the  appointment.  [Far,  J.— The  alternative  is 
that  the  appointment  of  treasurer  is  confirmed 
or  someone  else  is  appointed.  By  virtue  of  the 
general  meeting  he  fpoes  out  of  office.]  The  bank 
as  treasurers  were  mdirectly  confirmed  in  their 
appointment  because  everyone  would  receive  notice 
of  what  had  taken  place  before  the  meeting,  and  no 
oroosition  was  afterwards  made.  [Fst,  J. — There  is 
a  difficulty  as  to  the  words  "  bankruptcy  or  insol- 
vency" in  the  15th  section.]  The  bank  was 
clearly  in  a  state  of  bankruptcy  or  insolvency 
— they  had  ceased  to  pay  their  debts.  It  has 
been  said  that  twenty  shillings  in  the  pound  will 
ultimately  be  paid,  but  it  could  not  be  paid  when 
demanded.  Then  the  section  applies  if  any  exe- 
cution, attachment,  or  other  process  be  issued,  or 
action  raised.  Winding-up  is  a  prejudicial  pro- 
ceeding  by  which  the  assets  of  the  company  are 
made  bable  for  its  debts.  The  winding-up  order 
nay  be  said  also  to  be  a  "  process "  within  the 
meaning  of  the  section.  Winding-up  is  something 
additional  to  what  is  expressly  mentioned  in  the 
section,  and  it  is  difficult  to  name  anything  else 
additicmal  which  would  come  within  the  section. 
The  society  would  have  had  a  right  against  Uie 
bank  if  no  winding-up  order  had  been  made,  and 
such  order  gives  no  new  rights.  [Fry,  J. — How 
can  a  large  body  like  this  act  as  a  treasurer  P] 
The  appointment  was  a  de  facto  appointment,  and 
the  money  came  into  the  hands  of  the  bank  as 
treasurers,  and  not  as  bankers  only.     [Frt,  J. — 

clades  liquidation  of  a  debtor's  aSaira  by  arran^ment  in 
England,  cettio  honomm  of  a  debtor  in  Scotland,  and  a 
petition  tor  arrangement  with  orediton  in  Ireland,  and  a 
tmstee  in  bankruptcy  or  insolvency  inclndes  an  assignee 
in  Ireland  and  a  judicial  factor  in  Scotland :"  (38  ft  SB 
Tict.  0.  60,  B.  15,  Bub-seot.  7.) 


Had  the  bank  any  power  to  accept  the  office?] 
The  manager  of  the  bank  had  power  to  accept  on 
behalf  of  the  bank.    They  cited 

Hapartt  Harrit,  1  De  Oex,  162; 
EaparU  Or/ord,  1  De  O.  H.  &  O.  483. 

Glatte,  Q.C.  and  Bomer,  for  the  liquidators,  were 
not  called  upon. 

Frt,  3. — ^I  am  of  opinion  that  the  claimants  in 
this  case  have  not  substantiated  their  claim.  They 
daim  that  a  sum  of  496Z.  lis.  9d.  standing  to  the 
credit  of  their  account  at  one  of  fJie  branches  of 
the  bank  should  be  paid  to  them  in  priority  tossy 
other  creditors,  by  virtue  of  a  provision,  which  is 
contained  in  the  Friendly  Societies  Act,  and  whidi 
follows  similar  provisions  which  have  been  con- 
tained in  similar  Acts  for  a  long  series  of  yeirg. 
The  bank,  it  appears  from  the  statement  of  conn- 
sel,  is  s  company  incorporated  under  the  Com- 
panies Acts  1862  and  1867,  and  is  theref<n«  a  corpo- 
ration. It  appears  that,  before  the  18th  June  1877, 
a  treasurer  uad  been  appointed  bv  this  sodety, 
and  that  defalcations  had  been  made  by  him,  and 
that,  at  a  meeting,  held  on  that  day,  of  the  com- 
mittee, the  bank  were  appointed  treasurer  of  the 
society.  Kow  the  rule  of  the  society  which  rega- 
lates  that  appointment  is  the  7tb,  and  it  is  there 
provided  that  in  the  event  of  any  vacancy  occur- 
ring by  the  resignation  or  death  of  any  officer,  the 
committee  of  management  shall  elect  a  successor, 
who  shall  continue  in  office  until  the  next  aonnil 
general  meeting  of  the  members  of  the  society, 
when  his  appointment  shall  be  confirmed,  or 
another  person  shall  be  elected  in  his  place.  On 
the  2l8t  May  1878  a  general  annual  meetineof 
the  society  was  held,  and  it  does  not  appear  tiitt 
at  that  meeting  the  appointment  of  the  bank  si 
treasurer  was  confirmed,  or  that  any  other  person 
was  elected  in  its  place.  Upon  that  a  question 
might  arise  whether  the  court  is  to  imply  that  the 
bank  was  to  continue  in  the  office.  I  should  bare 
a  difficulty  judicially  in  coming  to  the  conclosion 
that  that  is  a  necessary  inference.  Then  the  8Ui 
section  of  the  rules  provides  that,  a  treasurer  ii 
to  be  appointed,  and  is  to  continue  in  office  during 
the  pleasure  of  the  members.  He  is  to  be  respon- 
sible for  money  from  time  to  time  paid  into  his 
hands  on  account  of  the  society,  and  for  the  invest- 
ment or  application  of  the  sam&  llien  he  is  to 
render  cash  accounts  monthly  and  supply  dnpli- 
cates,  and  if  required,  attend  every  general 
meeting  of  the  members,  and  all  meetings  of 
the  committee  of  management.  And  he  shaU, 
before  taking  upon  himseif  the  execution  of  hii 
office,  give  security  pursuant  to  the  38  i  39 
Vict.,  c.  60,  s.  20.  It  appears  that  that  security 
has  never  been  given,  and  it  may  be,  upon  the 
authority  of  the  case  of  E»  parte  Bo$t  (6  Ves. 
jun.  803a),  before  Lord  Eldon,  considered  doabt- 
f  nl  whether  a  person  who  has  been  i^pdnted  to 
the  office  of  treasurer,  and  has  not  given  the 
security  which  the  Act  requires,  is  a  tressnnr 
a^inst  whom  the  society  can  claim  a  preferentiil 
n^ht.  Then,  farUier  than  that,  the  question 
arises  whether  a  corporation  can  fill  the  office  of 
treasurer  according  to  the  rules  of  the  society.  It 
is  evident  that  a  treasurer  is  bound  to  perfcnn 
certain  public  duties.  He  is  to  attend  the  meeting 
of  the  members,  and  all  the  meetings  of  the  com- 
mittee  of  management.  It  is  said  that  that  can  be 
done  by  the  manager  or  clerk  of  the  bank,  bat  it 
appears  te  me  that  the  scope  and  object  of  these 
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roles  with  r^;ard  to  the  officer  is  the  appointment 
of  a  natural  person,  who  is  to  be  an  officer   of  the 
society   within    the   ordinary  meaning    of  that 
expression,  and  that  great  oifficnlties  iroold  be 
inTolred  in  the  performance  of  the  duties  of  that 
office  by  a  corporation  instead  of  by  a  natural 
person.    When  I  torn  to  the  clanse  of  the  exist- 
ing Act  regulating  friendly  societies,  which  gives 
the  preferential  right  upon  which  the  applicants 
are  now  insisting,  1  find  similar  words,  indicating 
to  my  mind  a  similw  intention,  namely,  the  officer 
agaiDBt  whom,  or  whose  estate,  the  preferential 
cLtim  is  to  subsist  is  to  be  a  natural  person,  and 
not  a  body  corporate.    The  whole  scope  of  that 
dafise  appears  to  me  to  refer  to  a  private  indi- 
Tidnal,  who  takes  upon  himself  an  ^oe,  and  it 
gives  certain  rights  in  the  event  of  his  death, 
wnkraptoy,     insolvency,    or    execution    of    an 
attachment  or  other  process  to  be  issued,  or  action 
or  diligence  raised  asjainst  his  property  or  him- 
self, and  it  is  very  remarkable  that  if  it  were  in 
the  mind  of  the  Legislature  that  an  incorporated 
company  could  be  an  officer,  and  that  the  priority 
sfaonld  be  given  in  the  event  of  a  winding-up, 
that    this    Act,    which    was    passed   long    sub- 
sequent  to    any    of   the    winding-up    Acts,    is 
entirely  silent    with  regard  to  the    liquidation 
of  a  company,    or    the    winding' up    and    the 
distribution  of  the  assets  of  the  oomiwny.    It  ap- 
pears to  me  that  I  am  bound  to  read  this  clause 
somewhat  strictly,  and  for  the  reason  which  has 
been  pointed  out  by  Lord  Eldon,  to  which  I  have 
already  ref3rred,  and  by  Slnigbt-Brace,  L.J.,  when 
Chief  Judge  of  the  Court  of  Bankruptcy,  in  the 
case  of  Ex  parte   Harris,  that  the  right  given  is 
one  against  the  common  right  of  Her  Majesty's 
sabjects,  and   therefore    those  who    claim   that 
light  mast  bring  themselves  within  the  express 
provisions  of  the  statute.    Kow,  the  only  words 
which  can  be  relied  upon  here   are  the  words 
"other  process"  against  "the  property  "of  the 
debtor  who  is  said  to  be  liquidating.    That  appears 
to  me  to  be  a  very  doubtful  proposition,  but  I  con- 
clude against  it,  because  it  appears  to  me  that  the 
Legislature  has  considered  that  the  officer  against 
whom  the  statute  has  given  that  benefit  is  a  private 
person,  and  not  a  body  corporate.    If  I  were  to 
extend  the  words  of  the  section  to  abody  corporate 
in  liquidation,  I  think  I  should  be  going  beyond 
the  words,  and  the  fair  intent  and  meaning  of  the 
Act,  the  intent  of  the  Act  being  addressed,  I  re- 
peat, to  the  case  of  a  natural  person  and  not  a 
body  corporate.    For  these  reasons,  to  which  I 
most  add  the  fact  that  it  appears  very  doubtful 
irheUier  the  manager  had  any  authority  on  the 
part  of  the  bank  to  accept  the  office  of  treasurer 
on  the  part  of  the  bank,  so  as  to  bind  the  bank, 
although  the  bank  might  become  baukers  of  the 
society,  I  must  reject  the  claim  made  before  me, 
with  costs. 

Solicitors  for  the  society,  Tamplin,  Taylor,  and 
Joieph,  agents  for  Striek  and  BeUingham, 
Swansea. 

Solicitors  for  the  liquidators,  Olarlce,  Woodeoek, 
and  Byland,  agents  for  Fusaell,  Pritehard,  Svoann, 
and  Hendereon,  Bristol. 


QUEEN'S  BENCH  DIVISION. 
Friday,  March  28. 
(Before  Mellob  and  Luse,  JJ.) 
Stagey  "(app.)  v.  Lintbll  (resp.).  (a) 
Baaiardy — Married  woman  litting  taith  her  husband 
— Jvstieet'  jturisiiieiion — 35  ^  36  Vict.  e.  65,  s.  3. 
A    tingle   woman,    ofler   being    delivered    of    a 
btutard  ehUd,  got  married,  and,  whilst  living 
with  her  husband,  appUedfor  an  affiliation  sum- 
mons againtt  the  ptUatioe  father. 
Held,  upon  a  ease  stated  by  justices,  that  the  Srd 
section  of  the  Bastardy  limes  Amendment  Act 
1872  does  not  apply  to  such  a  ease,  and  that  ilie 
justices  rightly  refused  to  make  an  order. 
This  was  a  case  stated  by  justices,  under  20  &  21 
Yiot.  0.  43,  for  the  opinion  of  the  court. 

At  a  petty  sessions  for  Chipping  Wycombe  an 
information  was  preferred  nnaer  35  &  36  Vict, 
o,  15,  8.  3,  by  Saran  Staoey,  formerly  Sarah  Cos;- 
dell,  against  Charles  Lintell,  oharging  him  with 
being  the  father  of  her  basta^rd  ohild.  Upon  the 
hearing  the  justices  dismissed  the  information, 
and  stated  the  following  case : — 

1.  Upon  the  bearing  of  the  said  information  and 
application  it  was  proved  that  the  appellant  at  the 
time  of  the  birth  of  the  child  mentioned  in  the 
said  information,  namely,  in  Jan.  1876,  was  a 
single  woman,  and  she  deposed  on  oath  that  the 
respondent  was  the  father  of  the  said  child,  and 
that  his  wife,  within  twelve  months  next  after 
the  birth  of  the  said  child,  paid  her  money,  which 
the  appellant  considered  was  intended  for  its 
maintenance.  In  cross-examination  it  was  ad- 
mitted by  the  appellant,  and  proved  to  the  satis- 
faction of  the  justices,  that  since  the  birth  of  the 
said  child,  but  previous  to  the  filing  of  the  said 
information — namely,  on  the  6th  Feb.  1878 — the 
appellant  had  intermarried  with  and  become  the 
wife  of  Edward  Stacey,  and  was  at  the  date  of 
the  said  hearing  the  wife  of  the  sud  Edward 
Stacey,  and  living  with  him  as  bis  wife. 

2.  It  was  therefore  contended  by  Mr.  Daniel 
Clark,  the  solicitor  for  the  respondent,  that  the 
appellant  was  not  a  single  woman  within  the 
meaning  of  sect.  3  of  35  &  36  Yict.  o.  65,  and  that 
an  order  to  affiliate  the  said  child  could  not,  under 
the  circumstances  before  stated,  be  made  on  her 
application.  The  following  cafies  were  referred  to, 
namely,  Bex  v.  Litffe  (8  Bast  193);  Beg.  v.  CoUing- 
wood  (12  Q.  B.  681) ;  £a  parte  Orimes  (2  E.  A  B 
547).  The  solicitor  for  the  respondent  contended 
that  those  cases  were  distinguished,  because  there 
the  woman  was  not  living  with  her  husband  at 
the  time  the  order  was  n^e ;  and,  further,  that 
the  cases  were  decided  on  the  ground  that  if  an 
order  could  not  be  made  the  child  would  be  uqr 
provided  for,  and  be  pointed  out  that  snch  would 
not  be  the  case  with  regard  to  the  ohild  of  the 
appellant,  as  by  sect.  57  of  4  <fc  5  Will.  4,  a  76,  the 
husband  of  the  appellant  would  be  liable  to  main* 
tain  it. 

3.  The  said  justices,  in  the  absence  of  any 
decision  as  to  the  words  "  single  woman  "  apply- 
ing to  a  married  woman  living  with  her  husband 
at  the  time  of  the  application  and  hearing,  dis- 
missed the  said  information,  as  before  mentioned, 
without  going  into  further  evidence  as  to  the 
respondent  being  the  father  of  the  said  child,  or 
having  ^aid  monthly,  as  alleged  in  the  said  infor- 

(a)  Be  orted  b/  M.  If.  McKxixui, 'Efq.,  Barristarit-Law.  t 
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mation,  on  the  gronnd  that  the  appellant  was  not 
entitled  to  prefer  the  eaid  information,  or  to  obtain 
an  order  Uiereon,  because  she  was  a  married 
woman  and  living  with  her  husband  at  the  time 
the  said  information  was  preferred  and  came  on 
for  hearing. 

4.  The  qnestion  of  law  arising  vn  the  above 
statement  for  the  opinion  of  the  court  was,  whether 
an  order  to  a£Bliate  the  child  named  in  the  said 
information  could  be  made  on  the  application  of 
the  appellant,  assuming  that  the  paternity  of  the 
ehild  could  be  proved  by  the  mother  and  the 
necessary  corroborstive  testimony  could  be  given, 
and  the  payment  by  or  on  beluuf  of  the  alleged 
fftther  of  money  for  the  child's  maintenance 
within  twelve  months  of  its  birth  and  before  the 
narriage  of  the  appellant  could  be  proved  to  the 
jastioes'  satisfaction. 

Qraham,  for  the  appellant. — The  words  of  this 
3rd  section — which  are  that  "  any  single  woman 
who  may  be  with  child,  or  who  may  be  delivered 
ti  a  bastard  child,  after  the  passing  fli  this  Act  may 
either  before  the  birth,  or  at  any  time  within  twelve 
months  from  the  biiih  of  such  child,  or  at  any 
time  thereafter,  upon  proof  that  the  man  alleged 
to  be  the  father  of  such  child  has  within  the 
twelve  months  next  after  the  birth  of  such  child 
paid  money  for  its  maintenance,"  apply  for  an 
affiliation  order — can  be  satisfied  by  reading  the 
words  "  single  woman  "  as  applying  only  to  the 
time  of  the  child's  birth.  This  interpretation  is 
supported  by  the  fact  that  the  previous  statute, 
7  s  8  Vict.  o.  101,  contained  a  proviso  in  sect.  5 
that  no  order  for  the  maintenance  or  support  of  a 
bastard  child  should  have  any  foroe  or  validity  after 
the  mother's  marriage.  That  proviso  has  now  no 
existence,  the  previous  statute  being  repealed 
by  the  present  one ;  therefore  an  order  wiJi  now 
continue  to  have  effect,  notwithstanding  the  mar- 
riage. This  being  so,  there  is  no  reason  why  the 
erder  should  not  be  made  after  the  marriage. 
Under  the  earlier  Bastardy  Acts,  before  7  &  8 
Yict.  0.  101,  marriage  was  held  to  be  no  objection 
to  an  order  (Be»  y.  Lufe,  8  East,  193) ;  so  also 
wider  that  Act  in  the  case  of  a  woman  living  apart 
from  her  husband  (Beg.  v  CoUingwood,  12  Q-  B. 
681 ;  and  Beg.  v.  FiUington,  2  £.  <l!  B.  546).  The 
ease  of  Lang  v.  Spieer  (1  M.  &  W.  129)  was  decided 
Hnder  an  early  statute,  and  was  based  only  on  the 
ability  of  the  hnsband  to  maintain  the  child. 

Groom«  for  the  respondent.  —  The  repeal  of 
7  4  8  Vict.  c.  101,  merely  restores  the  previous 
law  under  which  Lang  v.  Spieer  was  decided ;  it 
is  therefore  a  distinct  authority  against  any 
affiliation  order  in  this  case.  There  is  a  marked 
distinction  between  the  other  cases  cited  and  the 
present,  in  that  the  married  women  were  in  both 
the  cases,  under  the  7  A  8  Yict.  c.  101,  living  apart 
from  their  husbands,  and  were  therefore  hela  to 
be  single  women. 

Qraham  in  reply. 

MiLLOK,  J. — I  am  of  opinion  that  the  decision 
of  the  justices  was  right,  and  that  the  appellant 
did  not  come  within  the  definition  of  a  single 
woman.  It  appears  to  me  that  the  reasoning  in 
the  case  of  Lang  v.  Spieer — although  this  oase  is 
not  actually  governed  by  the  decision  there — 
shows  us  that  we  ought  not  to  hold  that  a  woman 
who  is  married  at  the  time  of  her  application  for 
an  order  is  within  the  contemplation  of  the  3rd 
section  of  35  Jb  36  Yict.  c.  65.    Hy  her  marriage 


her  husband  becomes  liable  to  TTiMnbain  her 
bastard  child ;  and,  ii  she  were  at  liberty  also  to 
apply  and  obtain  an  order  against  the  patative 
father,  there  would  be  a  double  liability  in 
reference  to  the  maintenance  of  the  same  child. 
The  reason  of  the  thing  is  thus  against  the  arma- 
ment of  Mr.  Graham  founded  upon  the  Acts;  bob 
I  think  also  that  we  are  within  the  strict  meaning 
of  the  words  in  the  section.  I  think  that  the 
intention  is  that  the  woman  throughont  should  be 
a  single  woman,  or  at  least  that  she  should  be  so 
in  the  sense  of  those  cases  where  a  woman 
separated  from  her  husband  has  been  held  to  be  a 
single  woman  for  the  purpose  of  obtainiofc  an 
order  of  affiliation.  Those  cases,  however,  only 
show  that  for  the  purposes  of  the  Poor  Iaw  A.ctB 
a  married  woman  might  come  within  the  pro- 
vision throwing  the  cost  of  the  maintenance  of 
the  bastard  of  a  single  woman  upon  the  putative 
father. 

Lush,  J. — I  am  of  the  same  opinion.  The  policy 
of  the  law  is  to  assist  the  mother  in  nuuntaioing 
the  child,  acd  to  insure  that  she  shall  not  throw 
the  cost  of  it  upon  the  parish ;  and  so  the  word 
single  woman  has  received  an  interpretation  whioh 
enables   us  to  say  that  it  does  not  neoessariiy 
mean  "  nnmarried,"  but  may  include  a  woman 
neparated  from   her  husband,  who,  during  snch 
separation,  has  bad  a  bastard  child,  and  who  by 
such  separation  has  been  reduced  as  it  were  to 
the  position  of  a  single  woman.    But  the  woman 
here  was  living  with  her  hnsband  at  the  time  of 
her  application,  and  by  sect.  57  of  the  Poor  Liaw 
Act  (4  A  5  Will.  4,  o.  76)  "  every  man  who  shall 
marry  a  woman  having  a  child  at  the  time  of  such 
marriage  shall  be  liable  to  maintain  such  ohild  as 
part  of   his  family."    Therefore,  as  soon  as  the 
woman  married,  the  child  had  a  father,  a  person 
bound  to  mainttdn  it.    Now,  it  baa  been  ol»erved 
that  in  the  Act  7  &  8  Yict.  c  101,  there  was  a 
proviso  that  no  order  for  the  maintenanoe  of  a 
bastard  ohild  should  be  of  any  force  after  the  mar- 
riage of  the  mother,  and  that  that  proviso  is  pur- 
posely omitted  in  the  later  Act,  whence  it  is 
contended  that  the  Legislature  intended  that  bar 
subsequent  marriage  should  not  invalidate  the 
order.    I,  however,  do  not  so  read  the  Act.    I 
thing  the  effect  is  this,  that  the  order  does  not 
no w  become  ipfo/oeto  void  upon  the  marriage  of 
the  woman  ;  but,  if  the  order  has  been  made  while 
she  was  single,  it  may  be  continued  after  her  mar- 
riage, under  the  order  of  the  justices,  until  the 
child  is  thirteen — that  is,  whether  she  marries  or 
not,  the  order  may  be  kept  alive  and  in  fwoe  np 
to  that  time.   That  is  not  this  case.    The  question 
then  is,  When  she  applied  was  she  in  the  position 
of  a  single  woman  P    I  think  not ;  she  was  not 
therefore  capable  of  applying,  for  to  be  within  the 
Act  she  must  be  either  single  or  aeparated  from 
her  husband. 

Judgment  for  retpondetU. 

Solicitors  for  appellant,  King  and  M'MiUia,  far 
James  Batting,  Great  Marlow. 

Solicitor  for  respondent,  27.  Clarke,  Sgh 
Wycombe. 
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Monday,  March  31. 
(Before  Cockbubn,  C.J.  and  Mellor,  J.) 
Kio.  V.  Gkbbnlaw  TcBifPiKB  Tkustees.  (a) 
Turnpike  MlAoute — Pvrposet  of  the  road — Uaed 
a$  a  dweUing-house — Encroachment — 3  Qeo.  4, 
&  126,  M.  89, 118—4  Geo.  4,  c.  95,  ».  67. 
A  (oUAouM  had  hem  uiedfor  the  residence  of  a  inan 
empihyed  to  leetm  the  road  in  repair  ever  since  the 
toUe  had  eeaeeaio  be  eoUected  there,  twelve  years 
age.    The  adjoining  landowner  applied  for  a 
iHandamus  to  compel  the  road  trustees  to  puil 
down  the  house,  under  4  Oeo.  4,  e.  95,  «.  57,  in 
■order  theU   he   might  purchase  the  site,  under 
3  G«o.  4,  &  126,  «.  89. 
Eeld,  that  the  house,  being  situated  within  forbidden 
distance  from  Ae  centre  of  the  road  for  a  dwelling- 
house  {under  8  Qeo.  4,  o.  126,  s.  118),  it  was,  under 
the  dreumetcmees,  no  longer  required  for  the  pur- 
poses  of  the  road ;  and  that  the  ojoplieant  was 
enMied  to  this  remedy. 
This  waa  a  mie  for  a  mandamus  obtained  on  be- 
half of  the  proprietnr  of  land  adjoining,  by  which 
the  trustees  of  the  Greenlaw  Tarnpike  Trnst  were 
commanded  to    pall  down  a  tollhonse  which,  it 
was  allefi^ed,  was  no  longer  required  for  the  pur- 
poses of  the  road,  and    to  sell   or  remove  the 
materials. 

The  tollhonse  was  erected  in  1851,  and  was 
naed  for  about  sixteen  years  afterwards  for  collec- 
tiDg  tolls.  In  1867  it  was  resolved  to  remove  the 
bar,  and  since  that  time  the  bouse  has  been  used 
only  ks  a  residence  for  a  workman,  employed  by 
the  trustees,  to  keep  the  road  in  order.  The  toll- 
honse stood  by  the  side  of  the  road  within  less 
than  30  ft.  from  the  middle  of  the  road,  which  is 
forbidden,  with  respect  to  a  dwelling  house,  by 
seek  118  of  3  Geo.  4,  c.  126. 
By  4  Greo.  4,  o.  95,  s.  57  it  was  enacted 
That  where  any  tollhoiue  or  tollhonses  standinj^  on  or 
idjoimnf  any  tarnpike  road,  and  which  shall  have  been 
erected  by  or  vested  in  the  tmsteea  or  oommissioners  of 
*neh  road,  shall  become  nselesa  and  be  no  longer  required 
for  the  pnrposes  of  snoh  road,  it  shall  not  be  lawfnl  for 
the  tmstiges  or  commisaionflni  of  saoh  rood  to  sell  or  dis- 
pose of  mch  tdllhoase  or  tollhoases,  bnt  in  every  anoh 
ease  the  tmstees  or  oommiasionera  of  the  road,  on  which 
such  toUhonae  or  tollhoases  no  longer  required,  ahall 
Stand,  shall  cause  snch  toUhonae  or  tollhonses,  with  the 
onthooses  attached  or  helongmg  thereto,  to  be  palled 
down,  and  ^e  materials  thereof  to  be  sold  or  removed, 
aad  the  site  of  snoh  tollhonse  or  tollhoases  so  polled 
down,  together  with  the  gardens  and  appnrts  thereonto 
belonging  may  then  be  amd  by  the  said  tmatoes  or  oom- 
■sissionets,  in  tiie  same  manner  as  and  nnder  the  regn- 
l^ioas  in  the  said  recited  Act  and  this  Aot  contained, 
«ith  respect  to  any  land  or  groond  not  wanted  for  the 
porpoaes  of  the  road. 

The  provision  in  the  recited  Act  referred  to  is 
oontained  in  sect.  89  of  3  Geo.  4,  a  126 

"Hiat  where  the  tmstees  or  commissioners  of  any  tam- 
pihe  road  shall  have  pnrchaaed,  or  ahall  be  possesaed  oi 
any  piece  or  pieces  of  gronnd  not  wanted  tor  the  por- 
posea  of  anch  road,  it  sluill  and  may  be  lawfnl  for  snoh 
tnutees  or  oonunissioners  to  seU  and  dispose  of  the  same : 
provided  always  that  the  said  tmstees  or  commissioners, 
before  they  shall  sell  and  dispose  of  any  such  piece  or 

CM  of  gronnd  not  wanted  for  the  purposes  of  saoh 
fike  road  as  aforesaid  to  any  other  persoi^  or  persons 
a  whom  the  same  shall  have  been  pnrohased,  or  to  the 
penon  or  persona  whose  lands  shall  adjoin  thereto. 

Candy  showed  cause  for  the  trastees. — This  is 
ui  appeal  to  the  disoretion  of  the  court  by  a  land- 
owner for  the  purpose  of  becoming  possessed  of  a 

(•)  B^orUd  by  M.  wTm'Kslub,  1^.,  BaxrisW-at-Law. 


piece  of  land  adjoining  his  own.  The  duty  of  the 
trastees  is  to  pall  down  these  tollhoases  only 
when  they  become  nseless  and  are  no  longer  re- 
quired for  the  purposes  of  the  road.  Because  this 
tollhouse  has  not  been  uaed  for  collecting  during 
the  last  twelve  years,  it  does  not  follow  that  it 
may  be  no  longer  required  for  that  purpose  again. 
Moreover,  it  ia  a  sufiScient  exemption  from  the 
application  of  the  section,  if  the  tollhouse  is  re- 
quired for  the  pnrposes  of  the  road.  Hera  the 
house  is  used  for  the  residence  of  the  person  wha 
keeps  the  road  in  repair,  which  may  well  be  in- 
oluded  in  the  pnrposes  of  the  road.  Under  the 
Lands  Clauses  Act,  "  superfluoaa  land  "  has  been 
held  to  be  inapplicable  to  land  used  for  other  pur- 
poses of  a  railway  than  that  of  bearing  the  lails. 

EdcUey  supported  the  rule. — The  adjoining  owner 
has  a  right  of  pre-emption,  and  this  is  the  only 
means  by  which  be  can  enforce  his  right.  Whea , 
nsed  as  a  dwelling,  the  tollhouse  became  an  ob- 
stmction  within  the  118th  section  of  3  Geo.  4, 
o.  126,  and  its  continaed  existence  ia  forbidden  by 
that  section,  and  cannot  therefore  be  a  purpose  of 
the  road.  As  to  its  fntnre  use,  the  definition  of 
tbo  word  "  required  "  with  respect  to  snperfluoas 
land  was  given  by  Bramwell,  L.J.  in  Hooper  v. 
Browne  (h.  Rep.  3  Q.  B.  Div.  258,274).  Land  is 
required  by  a  railway  company  where  they  have 
actually  used  it  for  laying  down  the  rails  over 
which  the  trains  carrying  their  traffic  pass  and  re- 
pass, or  for  erecting  works  necessary  in  condocting 
their  business.  I  think  also  that  land  is  required 
where,  although  it  ia  not  at  the  moment  UMd  by 
the  company,  it  will  be  wanted  within  a  definite 
ascertained  time."  It  ia  not  suggested  here  that 
the  house  will  again  be  required  for  collecting 
tolls. 

OocKBUKN,  C.J.— This  rule  must,  I  think,  be 
made  absolute.  The  first  question  is,  whether  the 
tollhouse  has  become  useless,  and  ia  no  longer 
required  for  the  pnrposes  of  the  roadP  and  the 
decision  of  this  question  turns  on  what  ia  the 
proper  construction  of  the  words  "required  for 
the  purposes  of  the  road  ?"  It  is  quite  clear  that 
this  has  ceased  to  be  useful  as  a  tollhouse,  and 
I  do  not  think  that  the  turnpike  trustees  have 
shown  anything  to  lead  us  to  believe  that  they 
seriously  contemplate  setting  up  a  toll  again  at 
this  place.  As  an  inference  of  fact  from  their 
statement  I  do  not  believe  there  is  any  intention 
to  use  this  again  as  a  tollhouse.  I  start  therefor* 
with  the  assumption  that  this  is  useless  as  a  toll- 
house. Then  it  is  said  that  it  is  still  required  for 
road  pnrposes,  because  it  is  occupied  by  one  of 
the  men  employed  in  the  road.  We  must  there- 
fore consider  whether  such  occupation  can  come 
within  the  meaning  of  sect.  57.  In  order  to 
determine  that,  we  were  very  properly  referred  to 
seot.  118  of  the  3  Geo.  4,  c.  126,  forbidding  en> 
oroachments  by  means  of  dwelling-houses  or  other 
buildings  being  made  on  or  at  the  sides  of  any 
turnpike  road  so  as  to  reduce  the  breadth,  which 
seems  to  me  to  make  all  the  difierence  in  the  case. 
It  is  clear  that  if  the  trustees  had  erected  this,  not 
aa  a  tollhouse  but  as  a  dwelling-house,  they  would 
have  obstructed  the  rood,  and  gone  in  direct  con- 
travention of  this  section.  If  they  had  done  aq, 
then  the  neighbonring  landowner,  who  it  moat  be 
presumed  naea  the  road,  would  have  a  right  to 
call  upon  them  to  pull  the  house  down,  or  to  pro- 
ceed by  information  ns  prescribed.   Turning  sgaiv 
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to  sect.  67,  and  reading  the  pnrposes  there  as 
meaning  lawful  purposes,  we  see  that  the  nse  of 
the  hoaee  otherwise  than  as  a  tollhonse  is  not 
trithin  it.  The  only  other  qnestion  is-,  whether 
the  neighbonring  proprietor  ifi  entitled  to  call 
upon  the  tnmpike  trustees  by  mandamu»  to  pro- 
ceed under  the  Act  and  pull  down  the  tollhouse, 
and  sell  or  remove  the  materials.  I  think  that  he 
is.  He  has  the  right  to  have  the  road  unob- 
structed, and  we  may,  as  I  before  said,  assame 
that,  being  a  Deighbonring  owner,  he  uses  ibe 
road.  That  being  so,  he  has,  in  my  opinion,  a 
right  to  call  on  the  trustees  to  proceed  so  soon  aa 
it  is  established  that  the  tollhouse  has  become 
useless. 

MzLLOK,  J, — I  am  of  the  same  opinion.  For 
some  little  time  I  hesitated  as  to' whether  this  might 
not  still  be  said  to  be  required  for  the  purposes 
of  the  road,  but  I  am  satisfied  now  that  it  has 
become  useless  within  the  meaning  of  the  section. 
The  object  of  that  section  is  to  deal  with  toll- 
houses, and  their  removal  when  useless  for  toll 
purposes.  Furthermore,  it  is  clear,  in  view  of  the 
oiher  sections  about  the  erection  of  houses,  that 
the  trustees  would  have  no  right  to  erect  any  such 
house  except  for  a  tollhouse,  and  it  is  only  as  such 
that  it  can  be  continued.  Otherwise  ic  is  a 
BuisancA  and  obstruction  on  the  road ;  and  sect. 
57  is  express  that  the  land  shall  not  be  sold  with 
the  obstruction  on  it.  The  rule  for  a  tnandamuB 
must  therefore  be  made  absolute. 

Bide  absolute. 

Solicitors  for  prosecution,  Shum,  Grossman,  and 
Co.,  for  Ftintoick  and  Manisty,  Newcastle-on-Tyne. 

Solicitor  for  defence,  Adam  Burn. 


COMMON    PLEAS    DIVISION, 

Wednesday,  Mardi,  12. 

(Before  TDgnhan  and  Lopes,  JJ.) 

DaUN  v.    SlMMINS.(a) 

Principal  and  agent — Limited  authority — Manager 
of  public  house — Liability  of  licensed  owner  for 
acts  of — Practice — Entering  judgment  on  motion 
for  a  new  trial— Judicature  Act  1876,  Order  XL., 
r.  10 — Appellate  Jurisdiction  Act  1876 — Bules  of 
Dec.  1876. 
The  licensed  ovmer  of  a  pullie  house  is  not  liable 
for  spirits  supplied  to  tlie  person  whom  he  has 
left  in  possession  of  the  premises  to  manage  the 
business  for  him,  and  to  whom  he  has  entrusted 
the  custody  of  the  licence,  although  the  invoices 
are  made  out  in  his  name,  if  he  has  only  au- 
thorised such  manager  to  deal  with  particular 
persons,  and  the  spirits  were  not  supplied  Ij/  one 
(f  them.    In  such  a  aise,  there  is  no  evidence  of 
liability  on  the  part  of  the  otoner  to  be  left  to  the 
jury. 
Tlie  rules  of  Bee  1876  have  not  altered  Order  XL., 
>'.  10,  Judicature  Act  1875,  and  therefore,  on  a 
motion  for  a  new  trial,  where  the  court  has  tlie 
veceaeary  materials  before  it,  it  may  still  give 
final  judgment. 
This  was  an  action  by  a  spirit  merchant  against 
the  owner  of  a  public  house  for  881.,  the  price  of 
spirits  tupplied  to  the  defendant's  manager.     It 
appeared  from  the  evidence  that  the  defendant, 
Sinimins,  had  taken    out   a    spirit   licence    for 
certain    premises,   and    put    one    Clarke    in    to 

(a)  Beported  ly  A.  H.  Biitlxstom,  Esq.,  Burlster-at-law. 


manage  the  business,  telling  him  only  to  order 
spirits  of  two  persons,  neither  of  them  being  the 
plaintiff,  Daun.  Clarke,  however,  ordered  spiriu 
of  Daun,  who  subsequently  wrote  to  Simmios  for 
the  money ;  whereupon  Simmins  repadiated  th« 
transaction.  Daun  thereupon  brought  an  action 
against  Simmins  for  the  price  of  the  spirits.  This 
action  had  been  tried  twice;  and  the  ju^  on  each 
occasion  found  a  verdict  for  the  plaintiff  for  88L 
A  rule  nisi  for  a  new  trial  had  been  obtained  on 
the  ground  that  there  was  no  evidence  to  go  to 
the  jury,  and  that  the  verdict  was  against  th« 
weight  of  the  evidence.  The  Question  was  whether 
there  was  any  evidence  of  Clarke's  authority  to 
bind  Simmins. 

Bompa^,  Q.  C.  and  Walpole  for  the  plaintiff.— 
A  general  manager  has  authority,  as  regards  the 

Eublic,  to  bind  his  principal,  althougb  he  ma; 
ave  been  told  not  to  deal  with  certain  persons. 
That  the  invoices  were  made  out  in  the  defendant's 
name  is  prima  facie  evidence  that  he  was  liable: 
Fox  V.  Clifton,  per  Tindal,  C.  J.,  6  Bing.  79t 

Clarke  was  a  general  manager  for  the  defendant. 
The  licence  was  taken  out  in  Simmins's  name. 
Daun,  before  supplying  the  spirits,  was  bound  bj 
law  to  see  the  permits,  which  would  show  him 
that  Simmins  was  the  owner  of  the  public  boow; 
he  cannot  therefore  set  up  now  that  he  did  not 
know  it.    They  cited 

Edmunds  v.  Bushell  and  Jones,  L.  Bep.  1  Q.  B.  97; 

Pickering  v.  Bu:k,  15  East,  38 ; 

Bunquist  y.  Ditchell,  3  Esp. 
Harrison,  Q.C.  and  Moulton  in  support  of  the 
rule. — There  was  no  authority  given  to  Clarke  to 
show  the  licence.  The  acts  of  holding  out  another 
person's  authority,  so  as  to  bind  such  other  upon 
an  order  of  a  third  person,  must  be  prior  to  saeh 
order,  and  done  with  the  cognisance  of  the  perMO 
to  be  bound.  Clarke  is  admitted  not  to  be  the 
general  agenti  of  the  defendant,  and  not  to  hare 
had  a  particular  authority  to  give  this  order. 

D£KHAN,  J. — During  a  considerable  part  of  the 
argument,  I  thought  that  it  was  very  difficult  to 
say  that  there  was  no  evidence  to  go  to  the  jniT- 
But  I  now  think  that  there  was  no  evidence.  It 
is  put  by  Mr.  Bompas  in  two  ways.  First,  he 
says  that  the  defendant  Simmins  put  Clarke  into 
the  business  as  his  general  manager  to  cany  en 
the  business.  If  that  was  so,  I  do  not  think  tJiat 
it  at  all  follows  that  he  would  be  liable  for  evety- 
thing  that  Clarke  chose  to  order.  I  think  there 
ought  to  have  been  some  evidence  on  the  part  of 
the  plaintifi,  of  actual  authority  given  to  Clarke 
by  the  defendant  to  order  spirits  I'rom  the  plain- 
tiff. The  evidence  was,  on  the  contrary,  that 
Clarke  was  forbidden  to  order  spirits  from  aar 
but  two  specially  named  (lersons.  Oa  that  groand, 
therefore,  the  plaintiff  fails.  The  second  gronod, 
which  was  the  one  chiefly  relied  on  at  the  trial, 
was  that,  Clarke  being  left  in  possession  of  the 
premises,  there  was  a  holding  out  of  him  as 
having  authority  to  make  binding  contracts  by 
the  defendant,  which  estops  the  defendant  fi<xn 
proving  that  he  had  no  authority.  That  was  pat 
a  good  deal  on  the  ground  that  the  licenoe  was 
left  in  his  possession.  It  appears  to  me  that  that 
is  carrying  that  fact  a  great  deal  too  far.  The 
house  cannot  be  carried  on  without  a  licenoe ;  vid 
that  licence  would  ordinarily  be  in  the  possession 
of  a  man  carrying  on  business  for  the  licensed 
person.     The  mere  fact,  therefore,   that  Clarke 
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hftd  the  licence  is  not  evidence  of  a  holding  oat 
by  the  defendant  that  he  had  authority  to  make 
this  contract.  If  the  evidence  had  beeu,  that  the 
defendant  let  Clarke  have  the  lioeace  to  enable 
him  to  order  goods,  that  -(voald  have  been  a  very 
difTerent  ca6e.  I  think  that,  if  there  had  been  a 
nonsait  in  this  case,  it  ivoald  have  been  im- 
possible to  have  set  it  aside.  A  fortiori,  in  my 
ofHnioD,  the  verdict  was  against  the  weight  of 
evidence. 

LoFBS,  J. — This  case  has  been  tried  tirioe ;  once 
before  myself.  I  doubted  whether  the  case  ought 
to  go  to  the  jury.  I  had  a  strong  opinion  in 
favour  of  the  defendant,  and  let  the  jury  know  it; 
but  they  found  for  the  plaintiff.  I,  for  some  time, 
thought  that  there  was  evidence  in  support  of 
tbntfinding ;  bat  I  have  changed  my  opinion.  It  is 
said  that  there  was  a  holding  out  that  Clarke 
had  authority  to  make  this  contract.  In  order 
tn  make  that  binding  upon  the  defendant,  it 
roust  be  a  holding  out  at  the  time  the  credit  is 
ftiven;  and  it  mast  be  a  holding  oat  that  is 
yhown  to  be  brought  to  the  knowledge  of  the 
defendant.  Then,  directly  the  defendant  is  ap- 
plied to,  he  repadiates  Clarke's  authority.  The 
rule  must  be  made  absolute. 

ifoul^ow  applied,  under  Order  XL.,  r.  10,  for 
the  court  to  give  judgment  for  the  defendant 
instead  of  directing  a  new  trial. 

Bompat,  Q.O.  eotttrd.  —  Since  the  Appellate 
Jnriadiction  Act  1876  (39  &  40  Yict.  c.  59),  and 
the  rules  of  December  1876  made  under  the  au- 
thority of  that  Act,  the  Divisional  Court  has  only 
power  to  grant  a  new  trial,  and  cannot  give 
indgment.  [Lopes,  J. — ^In  MUissieliY.  Lloydg  (36 
L.  T.  Bep.  N.  8.  423;  46  L.  J.  404,  C.  F.)  Brett, 
L.J.  said:  "It  seems  that  the  new  rules  of 
1876,  though  they  altered  rules  4  and  6,  did  not 
alter  rule  10,  under  which  I  think  we  can  enter 
iodgment  according  to  law  if  we  think  it  should 
De  entered."]  The  Appellate  Jarisdiction  Act  and 
roles  of  1876  provide  tor  the  determination  of  all 
the  proceedings  subsequent  to  the  trial,  down  to 
and  including  the  final  judgment  by  the  jadge 
who  tries  the  caa*e. 

Dekhan,  J.-^The  17th  seciion  of  the  Appellate 
Jnrisdistion  Act  1876  states  that  "  all  proceedings 
in  an  acticn  snbseqaent  to  the  heanng  or  tri»1, 
and  down  to  and  including  the  final  judgment  or 
order  except  as  aforesaid,"  that  is,  except  as 
thereinafter  provided,  "  shall,  so  far  as  is  practi- 
cable and  convenient,  be  bad  and  taken  before 
the  judge  before  whom  the  trial  or  hearing  of  the 
cause  took  place."  Then  there  is  this  proviso, 
"that  Divisional  Courts  of  the  High  Court  of 
Justice  may  be  held  for  the  transaction  of  any 
I>u»ines8  which  may  for  the  time  being  be  ordered 
liy  rules  of  court  to  be  heard  by  a  Divisional 
(.'■Mirt."  Now  rule  10  of  Order  Xh.  still  remains 
ill  fiiroe,  and  therefore,  where,  as  in  this  case,  on 
a  motion  for  a  new  trial,  the  court  has  before  it 
all  the  materials  necessary  for  finally  deterioiaing 
the  qneslion  in  dispute,  it  may  give  judgment 
ar-cordingly.  Jodjment  will  therefore  be  entered 
iuT  the  defendant. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiff,  Wright,  Bonner,  and 
Wright. 

Solicitors  for  the  defendant,  8.  fi.  Lewin  and  Co. 


'  Friday,  March  14. 

(Before  B&auwell,  L.J.  and  Lopes,  J.) 
Davis  (app.)  v.  Bbowne  (resp.).  (a) 

APPEAL  PBOK  INPEBIOB  COURT. 

Loeomotioe — Highway — To    6e  in  charge  of  three 

pereons — One  in  eharge  of  hone  and  cart  also— 

28  4r  29  Vict.  e.  83, ».  3—41  ^  42  Vict,  c  77,  •.  29. 

A  eteam  locomotive,  while  in  motion  on  a  highaay, 

it  to  be  tn  eharge  of  three  persons,  oim  of  whom, 

by  4:1  f  4Z  Vtet.  c  77,   s.  29,  shall  precede  the 

locomotive  on  foot,  and   "  shalZ  in  ease  of  need 

assist  horses  and  carriages  drawn  by  horses  pass- 

ing  the  same." 

Hdd,  that  the  fa^i  fhai  the  man  preceding  the 

engine  was  leading  a  horse  and  cart  of  his  own 

was  not  sufficient  to  support  a  conviction  for  a 

breach  of  the  above  provision. 

Sfecul  case  stated,  under  20  &  21  Yict.  c.  43.  by 

the  justices  for  the  parts  of  Keateven,  in  Linoolu- 

stiire. 

At  a  petty  sessions  held  at  Bourne,  in  and  for 
the  said  parts,  on  the  10th  Oct.  1878,  the  said 
justices  beard  and  determined  a  complaint  by  the 
respondent-,  preferred  against  the  appellant,  that 
the  appellant  on  the  25th  Sept.  1878, at  the  parish 
of  Careby,  in  the  said  parts,  thea  being  the  driver 
of  a  certain  locomotive  engine  on  a  highway  there 
situate,  unlawfully  had  not  any  person  preceding 
such  engine  by  at  least  tirenty  yards  on  foot,  cou- 
trary  to  the  statute. 

It  was  proved  before  the  said  jastioes  by  the 
evidence  of  a  police  constable,  as  follows : 

That  on  the  25th  Sept.  1878  a  locomotive  engine 
was  seen  by  him  travelling  in  the  day  time  u  pon 
a  public  highway,  in  the  parish  of  Careby  afore- 
said, and  that  the  appellant  was  the  driver  of  such 
engine,  and  that  another  man  was  with  and 
assisting  him  upon  the  engine. 

That  at  about  sixty  yards  preceding  such  engine 
was  a  third  man,  on  foot,  leading  a  pony,  which 
was  drawing  an  empty  light  cart,  and  upon  each 
cart  was  a  red  and  white  pocket  handkerchief,  by 
way  of  a  flag,  attached  to  a  pole  fastened  to  the 
said  cart. 

That  the  appellant,  on  beinsr  asked  by  the  police- 
man if  the  said  last-mentioned  man  was  his  signal- 
man, replied  in  the  afBrmative,  and  thereupon  the 
policeman  said  that  such  man  had  no  right  to  be 
in  charge  of  a  horse  and  cart.  The  appellant 
then  added  that  they  had  come  some  distance  to 
fetch  the  engine,  and  had  brought  the  cart  tu  ride 
in,  and  that  if  any  accident  occurred  ihey  would 
pay  for  it.  The  policeman  said  that  there  should 
be  a  flag  and  a  person  on  foot  not  leading  a  horse 
and  cart. 

It  was  not  pmvod  in  evidence  before  the  said 
justices,  or  saggested,  that  any  case  arose  in 
which  horses  and  carriages  drawn  by  horses  pass- 
ing the  said  engine  needed  assistance. 

At  the  close  of  the  case  for  the  complainant  the 
defendant's  solicitor  submitted  that  no  offence  had 
been  proved  against  the  appellant,  and  contended 
that  the  appellant  bad  only  been  shown  to  be  tho 
driver,  and  not  the  owner  of  the  looomotire,  and 
that,  in  the  absence  of  proof  of  his  being  the 
owner,  he  was  Kot  liable  to  be  convicted  under  the 
3rd  section  of  28  &  29  Vict.  c.  83.  It  was  further 
contended  that  there  was  (as  the  fact  was)  a  person 
preceding   the  locomotive  on    foot    by  at  leasr. 
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twenty  jards,  for  the  purpose  of  warning  the 
riders  and  drivers  of  horses,  and  that  if  occasi  on 
for  assistance  such  as  that  contemplated  hj  the 
last-mentioned  section  had  arisen,  such  person 
would,  and  that  the  justices  were  bonnd  to  assume 
that  he  would,  have  rendered  the  necessary  assist- 
ance, and  if  he  had  done  so  no  offence  under  the 
Act  would  have  been  committed.  That,  had  a 
case  of  need  occurred,  and  proper  assistaace  not 
have  been  given  by  such  man,  then  and  then  only, 
under  the  circumstances,  would  an  offence  have 
been  committed.  That  the  fact  of  a  man  leadiDg 
a  horse  did  not  cause  him  the  less  to  be  a  person 
complying  with  the  said  29th  section  of  the  Act 
41  &  42  Vict.  c.  77. 

It  appeared  to  the  justices  that  a  person  neces- 
sarily engaged  in  attending  to  his  own  horse  and 
cart  was  certainly  unable  to  comply  with  the  said 
29th  section  of  41  &  42  Yict.  c  77,  since  he  could 
not  render  the  assistance  mentioned  in  this  sec- 
tion of  the  Act  without  himself  committing  ifi 
breach  of  the  law,  by  leaving  his  own  horse  and 
cart  on  the  highway  beyond  his  control ;  and  the 
said  justices  were  of  opinion  that  it  could  not  be 
said  that  three  persons  were  employed  "  to  drive 
or  conduct  the  locomotive  "  whilst  one  of  them  was 
engaged  in  leading  a  horse  attached  to  a  cart. 
They  therefore  convicted  the  appellant  of  the 
offence  with  which  he  was  charged,  and  sentenced 
him  to  pay  a  fine  of  5«.  and  lis.  6d.  costs. 

The  question  of  law  is,  whether  or  not,  upon  the 
evidence  above  stated,  the  said  justices  were 
justified  in  so  convicting  and  fining  the  appellant. 

28  &  29  Vict.  c.  83,  s.  3,  is  as  follows : 

Eveiy  locomotiTe  propelled  by  steam  or  any  other  than 
animal  power  on  anytnmpike  road  or  public  hig^hway 
shall  be  worked  aocordingp  to  the  following  mles  and 
reflations,  viz.  : 

First,  at  least  three  persona  shall  be  employed  to 
drive  or  oondnct  snch  locomotive,  and  if  more  than  two 
wagons  or  carriaf^s  be  attached  thereto  an  additional 
person  shall  be  employed,  who  shall  take  charge  of  snch 
waggons  or  oarriwes. 

^sondly,  one  of  snch  persona,  while  any  locomotive  is 
in  motion,  shall  precede  snch  locomotive  on  foot  by  not 
leas  tiian  sixty  yards,  and  shall  carry  a  ted  fla«  o(Hi- 
stantly  displayed,  and  shall  warn  the  nders  and  dUvcrs 
of  horses  of  the  approach  of  snch  locomotives,  and  shall 
signal  llie  driver  tnereof  when  it  shall  be  necessary  ^ 
stop,  and  shall  assist  horses,  and  oarriaK«s  drawn  by 
horses,  passing  the  same.  ...  In  the  event  of  a  non- 
compliance with  any  of  the  provisions  of  this  section, 
the  owner  of  the  locomotive  shall,  on  summary  convio- 
tion  thereof  before  two  jnstices,  be  liable  to  a  penalty 
not  exceeding  10!.  ;  bnt  it  shall  be  lawful  for  snch  owner, 
on  proving  that  he  has  incnrred  snch  penalty  by  reason 
of  the  negSgence  or  wilfnl  def  anlt  of  any  person  in  charge 
or  in  attendance  on  snch  locomotive,  to  recover  sum- 
marily from  snch  person  the  whole  or  any  part  of  the 
penalty  he  may  have  incnrred  as  owner. 

Sect.  7  is  as  follows : 

The  name  and  residence  of  the  owner  of  every  loco- 
motive shall  be  affixed  thereto  in  a  conspicuona  manner. 
If  it  is  not  so  affixed  the  owner  shall,  on  snmmary  con- 
viction, be  liable  to  a  penalty  not  exceeding  21. 

41  &  42  Vict.  c.  77,  s.  29;  is  as  follows  : 
The  paragraph  numbered  "  secondly"  of  sect.  3  of  the 
Locomotive  Act  1805  (28  &  29  Viet.  c.  83)  is  hereby 
repealed  so  far  as  relates  to  England,  and  in  lien  thereof 
the  following  paragraph  is  hereby  substituted,  namely, 
"  Secondly,  one  of  such  persona,  while  the  locomotive  is 
in  motion,  shall  precede  by  at  least  twenty  yards  tiie 
locomotive  on  foot,  and  aball  in  case  of  need  assist 
horses,  and  carriages  drawn  by  horses,  passing  the 
same." 

Oraham  for  the  appellant. — The  conviction  is 
wrong  on  two  grounds.  First,  the  only  person  who 


can  be  convicted  under  the  Act  is  the  owner  of 
the  locomotive,  and  the  appellant  has  been  con- 
victed as  the  driver.    There  was   no  evideiioe 
before   the  magistrates  that  he  was  the  owner. 
Secondly,  there  is  no  reason  why  the  man  on  foot 
in  front  of  the  locomotive  should  not  be  quite  u 
well  able  to  give  the  assistance  required  by  die 
Act  when  he  has  a  pony  with  him  as  he  woald  be 
without  it.     It  does  not  appear  that  the  pony  vu 
not  properly  under  his  control,  even  when  not 
held  by  him,  so  that  in  case  of  need  he  could  hare 
safely  left  the  pony  on  the  road,  or  hare  taken  it 
back  to  the  locomotive  and  faistened  it  to  the 
engine,  or  left  it  in  charge  of  the  appellantaod 
the  other  man  there  while  he  went  and  assisted 
any  other  horse  or  carriage  Id  passing  the  locomo- 
tive.   The  case  of  Morris  v.  Jeffries  (L.  Rep.  1 
Q.  B.  261)  is  an  instance  of  horses,  while  gnzing 
on  the  side  of  s  turnpike  road  four  or  five  -jtiii 
from  the  person  in  clutrge  of  them,  being  deenwd 
to  be  onder  the  control  of  such  person,  and  there- 
fore not  liable  to  be  impounded  under  4  Qm.  4, 
c.  95,  8.  75,  as  being  horses  found  "  wandering, 
straying,  or  lying  about "  the  read,  within  the 
meaning  of  that  enactment.    That  the  man  in 
front  was  leading  a  horse  and  cart  does  not  ^ 
vent  him,  therefore,  from  being  a  person  preced- 
ing the  locomotive  on  foot,  as  required  by  the 
statute. 

No  one  appeared  for  the  respondent. 

Bramwbll,  L.J. — I  think  this  conviction  «a- 
not  be  sustained.  The  statute  says  that  one  person 
shall  precede  the  locomotive  on  foot,  and  shall  is 
case  of  need  assist  horses  and  carriages  passing. 
The  magistrates  thought  that  the  man  in  front 
here  was  in  such  a  position  that  he  could  not 
assist  passing  horses  lawfully.  I  think  that  cu- 
not  be.  It  seems  to  me  impossible  to  say  (bit 
he  could  not  assist  passing  horses.  It  is  >*» 
that  he  could  not,  because  he  could  not  without 
leaving  his  own  horse  and  cart  unattended.  Bnt 
I  do  not  think  that  follows.  Indeed,  it  is  obvilW 
that  he  need  not  leave  his  own  horse  and  art- 
unattended ;  as  Mr.  Graham  suggests,  he  niigk* 
ask  a  passer-by  to  mind  them,  or  lead  them  fata 
to  the  engine  driver,  or  tie  the  horse  to  the  fence, 
or  in  many  other  ways  keep  it  under  control.  Tb« 
conviction  therefore  must  be  quashed  oa  the 
merits. 

Lopes,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  appellant,  with  eotlt. 

Solicitors  for  the  appellant,  Whyte,  CoBwoiSM"! 
Prilchard,  agents  for  /.  E.  Alter,  Stamford. 


EXCHEQUER  DIVISION. 
Monday,  March  17. 
(Before  Kellt,  C.B.  and  Hubdlbstos,  B.) 
The  Swassba  Bank  (Limitbd)  v.  Baktlbti  PhbB 

Tbouas.  (a) 
Aeeignmeiit  of  term  —  BroJeea  quarter — Appo'' 
tionment  between  assignor  and  assignte — Afff"' 
tionment  Act  1870. 
Where  the  trustee  in  liquidation  of  a  lessee,  v,ndiT 
a  lease  for  a  term  of  years  wUh  covenant  to  po) 
rent  quarterly,  assigns  the  term  to  another  in  I** 
middle  of  a  quarter,  he  is  liaMe  for  rent,  a* 
accruing  due  de  die  in  diem,  from  the  eommence- 

(o)  Beported  by  W.  Wills,  Esq.,  B«iiirt«r*H*». 
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menl  of  the  quarter  to  the  tine  of  the  asri^nment 
over. 
J.  W.  and  8.  M.  in  1875  demised  to  J.  L.   W.,  his 
eteeutort,  adminittrcUora,  and  assigns,   certain 
premises  for  a  term  of  twenty-one  years  at  a 
evrtain   rent    payable    quarterly    on    the    25(A 
JfareA,  2Uh  June,  29<£  Sept.,  and  ihth  Bee., 
and  J.  L.  W.  covenanted  not  to  assign  or  under- 
let unihout  licence  in  writing;  proviso  for  re- 
entry on  breach  of  any  of  the  covenants.    J.  L. 
W.  entered  into  possession,  but  in  April  1876 
proceedings  ware  taken  for  the  liquidation  of  his 
affairs,  and  defendant  was  appointed   tmstee. 
The    reversion    in   the   premises    subsequently 
became  vested  in  the  plaintiffs.    Jfler  an  un- 
aueeessfid  application  to  disclaim,  the  defendant, 
who  had  entered  into  possession  of  the  premiees, 
assigned   the    same    on    the  6th  Dee.  1877,  to 
one  Edward  Thomas  for  the  residue  of  the  term. 
In  an  action  for  rent  from  29th  Sept.  to  the  assign- 
ment on  the  6th  Dec.  1877  : 
Edd,  that  the  defendant  was  liable ;  the  case  leirig 
vithin  the  provisions  of  the  Apportionment  Act 
1870  (33  ^  34  Viet.  e.  35),  and  OuU  the  provUo 
in  sect.  4  of  that  Act  did  not  apply. 
This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  consent  of  the  parties ;  the  material 
facts  as  they  appeared  from  the  special  oase  were 
as  follotrs : — 

By  an  indentnre  of  lease  dated  the  16th  April 
187oi  John  Williams  and  Samnel  Miles  demised  to 
John  Lewis  Williams,  his  executors,  adminis- 
trators, and  assigns,  certain  premises  in  Swansea, 
in  the  county  of  Glamori^n,  for  the  term  of 
tventy-one  years  from  the  25th  Dec.  1874,  yielding 
•nd  paying  the  yearly  rent  of  1202.  dnnng  the 
first  seven  years  of  the  said  term,  and  certain 
otho:  increased  rent  during  the  residue  of  the 
aaid  term,  to  be  paid  by  equal  quarterly  pay- 
ments on  the  25th  March,  the  24th  Jane,  the  29  th 
Sept.,  and  the  25th  Dec.  in  every  year ;  and  by 
the  same  indentnre  the  said  John  Lewis  Williams 
the  lessee  covenanted  that  he  would  not  during 
the  term  thereby  granted  assign,  underlet,  or 
part  with  the  possession  of  the  said  premises,  or 
any  part  thereof,  for  all  or  any  part  of  the  term 
thereby  granted  without  the  previons  licence  in 
writing  of  the  said  John  Williams,  his  executors, 
administrators,  or  assigns,  daring  the  continuance 
of  the  said  term  of  twenty-one  years,  and  also  of 
the  said  Samuel  Miles,  his  executors,  adminis- 
trators, or  anaigns.  There  was  also  a  proviso  for 
re-entry  on  nonpayment  of  rent  for  thirty  days 
after  it  should  become  due,  or  on  breach  of  any  of 
the  coTsnants  and  determination  of  the  term. 
The  aaid  John  Lewis  W^illiams  upon  the  execu- 
tion of  the  said  indenture  entered  mto  possession 
of  the  said  house  and  premises. 

On  the  Ist  Maivh  1876  the  said  John  Lewis 
Williams,  being  insolvent,  instituted  proceedings 
in  the  County  Tioart  of  Glamorganshire  at  Swan- 
sea for  the  liquidation  of  his  raaira  by  arrange- 
nent  or  composition  with  his  creditors,  and  on 
the  10th  April  1876  the  creditors  of  the  said 
John  Lewis  Williams  resolved  that  bis  affurs 
should  be  licmidated  by  arrangement. 

The  defendant  was  thereupon  appointed  traatee 
under  ihe  liquidatioa  in  April  1876. 

In  the  month  of  Ang.  1877  the  revernon  in 
the  said  premises  immediately  expectant  on  the 
aaid  term  of  twenty-one  years,  and  all  the  estate 


and  interest  therein  of  the  said  John  Williams 
and  Samuel  Miles  the  above-mentioned  lessors, 
became  and  has  ever  since  been  vest-ed  in  the 
plaintiffs. 

In  the  month  of  April  1876  the  defendant 
entered  into  possession  of  the  said  premises,  and 
he  paid,  or  caused  to  be  paid,  the  rent  reserved 
by  the  said  indenture  of  lease  up  to  the  29th  Sept. 
1877. 

On  or  about  the  3rd  liov.  1877  the  defendant 
applied  to  the  said  County  Court  under  the  pro- 
visions of  the  Bankruptcy  Act  of  1869  and  the 
rules  made  thereunder,  for  leave  to  disclaim  the 
leasehold  interest  in  the  said  premises,  vested 
in  him  as  trustee.  The  Court,  however,  refused 
the  application. 

On  the  6th  Deo.  1877  the  defendant  by  deed 
assigned  the  said  premises  to  one  Edward  Thomas 
for  the  residue  then  unexpired  of  the  said  term 
of  twenty-one  years. 

Neither  the  plaintiffs  nor  their  predecessors 
in  title  have  ever  given  any  lioenoe  for  the  said 
assignment  by  the  defendant  to  the  said  Edward 
Thomas,  nor  have  they  accepted  the  said  £d«rard 
Thomas  as  their  tenant  of  the  said  premises. 

The  question  for  the  opinion  of  the  court  was : 
Whether  the  plaintiffs  were  entitled  to  recover 
from  the  defendant  the  whole  of  the  rent  payable  in 
respect  of  the  said  premises  for  the  quarter  ending 
on  the  25th  Dec.  1877,  or  an  apportioned  part 
thereof  for  the  portion  of  the  quarter  ending  on 
the  6th  Dec.  1877,  or  any  and  what  part  of  such 
rent. 

The  sections  of  the  Apportionment  Act  of  1870 
(33  &  34  Vict.  c.  35)  which  applied  to  this  question 
are: 

Sect.  2: 

From  and  after  the  passing  of  this  Act  all  rents, 
annnitiea,  dividendR,  and  other  periodioal  payments  in 
the  natnre  of  income  (whether  reserved  or  made  payable 
onder  an  instnunent  in  writing  or  otherwise)  shall,  li]ce 
interest  on  monev  lent,  be  considered  as  aoomin^  from 
day  to  day,  and  anali  be  apportionable  in  respect  of  time 
Bcoordingly. 

Sect.  3  : 

The  apportioned  part  of  any  anoh  rent,  annuity,  divi- 
dend, or  other  payment  shall  be  payable  or  recoverable 
in  the  ease  of  a  continuing  rent,  annnity,  or  other  snoh 
payment  when  the  entire  portion  of  whioh  snoh  appor- 
tioned part  shall  form  part,  shall  become  dne  and  pay- 
able, and  not  before.  And  in  the  case  of  a  rent,  annuity, 
or  other  such  payment  determined  byre-entry,  death,  or 
otherwise,  when  the  next  entire  portion  M  the  same 
wonld  have  been  payable  if  the  same  had  not  so  deter- 
mined, and  not  before. 

Sect.  4 : 

AH  persons  and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns,  and  also  the  execators,  admi- 
nistrators, and  assigns  respectively  of  persons  whose 
interests  determine  with  their  own  deaths,  shall  have 
such  or  the  same  remedies  at  law  or  in  eQnilrsr  for  re- 
covering snoh  apportioned  ports  as  aforesaid  when  pay- 
able (allowing  proportionate  parts  of  all  jnst  aUowanoes) 
as  they  resp^tivoly  wonld  have  had  for  recovering  such 
entire  portions  as  aforesaid  if  entitled  thereto  respect- 
ively ;  provided  that  persons  liable  to  pe.j  rents  reserved 
ont  of  or  charged  on  lands  or  other  hereditaments,  of  any 
tenare,  and  the  same  lands  or  other  hereditaments  BhaU 
not  be  resorted  to  for  any  snoh  I^>portioned  part  forming 
part  of  an  entire  or  continuing  rent  as  aforesaid  speci- 
fically, bnt  the  entire  or  continumg  rent,  including  each 
asportioned  part,  shall  be  recovered  and  received  by 
the  heir  or  otiMr  person  who,  if  the  rent  had  not  been 
apportioniible  under  this  Act,  or  otherwise,  would  have 
been  entitied  to  snoh  entire  or  continuing  rent,  and  snoh 
apportioned  part  shall  be  recoverable  from  snoh  heir  or 
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other  person  b7  the  exeontors  or  other  parties  entitled 
under  this  Act  to  the  wune  by  action  at  law  or  aoit  in 
equity. 

C.  James  for  the  plaintiff.— The  only  question 
is  as  to  the  operation  of  the  Apportionmont  Act 
of  1870.  Without  the  operation  of  the  Act  the 
plaintiff  conld  not  recover  the  portion  of  the 
quarter's  rent  from  the  29th  Sept.  to  the  6th 
Deo.  But  the  effect  of  the  Act  is  to  enable  the 
plaintiffs  to  recover  an  apportioned  part  of  the 
rent  down  to  the  time  oi  the  assignment.  The 
only  condition  is  that  imposed  by  sect.  3  to  wait 
till  after  the  expiration  of  the  whole  quarter ;  and 
this  the  plaintiffs  have  done.  The  action  was 
not  brought  till  after  Christmas-day. 

Alfred  Wills,  Q.C.  (with  him  Brynmor  Jones)  for 
the  defendant. — The  Act  was  intended  to  deal 
with  apportionment  between  persons  entitled, 
and  not  as  between  persons  liable.  It  appears 
from  sect.  4  that  there  was  to  be  one  action  for 
the  recovery  of  rent ;  and  then  the  parties  who 
were  ultimately  liable  for  the  rent  may  apportion 
the  payment  made  among  themselves  as  they 
choose.  The  Act  never  contemplated  the  bringing 
of  two  actions  for  a  quarter's  rent.  It  is  clear 
that  the  incoming  tenant  would  be  primarily 
liable  for  the  whole  quarter's  rent ;  he  and  his 
assignor  can  make  their  own  apportionment  of 
the  quarter's  payment  of  rent.  'This  case  comes 
within  the  proviso  of  the  4th  section. 

EeUiT,  C.B. — The  proviso  is  intended  for  the 
case  where  there  is  a  snccession  of  interest  in  the 
reversion ;  here  there  is  none.  The  words  of  the 
Act  are  very  wide,  and  I  think  the  plaintiffs  are 
clearly  entitled  to  recover  from  the  defendant  the 
rent  accruing  due  from  the  29th  Sept.  to  the 
6tb  Deo. 

HusDLESTON,  B.  concnrred. 

Judgment  for  the  plaintiffs  with  costs. 

Solicitors  for  the  plaintiffs.  Brown,  CoUins,  and 
Woods,  Swansea. 

Solicitors  for  the  defendant,  Charles  Henry 
Qlaseodine.  

Tuesday,  March  17. 
(Before  Kelly,  C.B.  and  HnssLESTOir,  B.) 
Between  Thomas  Bough  (Judgment  Creditor) ;  Thb 
Sbvbhoaks,  Maidstone,  and  Tunbkidob  Railway 
Company  (Judgment  Debtors);  The  London, 
Chatham  and  Dover  Railway  Company,  Gar- 
nishees ;  and  Gteorgb  Herbert  Pembbb,  on  be- 
half of  himself  and  others,  (a) 

Creditor  of  company— Preferred  shareholders- 
Debentures  and  express  charges — Priority. 

By  an  arrangement  between  the  8.  Bailway  Com- 
pany and  the  D.  Bailway  Company,  the  S.  Com- 
pany was  to  c<}nstruet  an  extension  line  {being  a 
distinct  section  of  their  undertaking)  advan- 
tageous to  both  companies,  and  to  issue  for  the 
purpose  slock  to  the  amount  of  200.0004.  The  D. 
Company  was  to  work  the  line,  and  agreed  to 
provide  and  if  necessary  pay  from  the  date  of  the 
completion  of  the  line  an  annual  sum  of  9000J. 
for  the  payment  of  interest  at  4^  per  cent,  on 
the  200,0002.  stock.  The  D.  Company  was  by  the 
arrangement  to  apply  the  gross  earnings  of  the 
extension  line  first  to  the  repayment  to  them- 
selves of  the  aciuai  expenses  of  working  it ;  and, 

(a)  Beported  t^  W.  Wills,  Fsq.,  Birrist«r«t-I«w. 


secondly,  to  the  repayment  of  the  amount  of  ike 
anntuil  contribution  of  90001.;  any  surplus 
(&«n  remaining  to  be  paid  over  to  the  8.  Com- 
pany, any  deficiency  to  be  a  charge  in  favour  of 
the  D.  Company  on  the  n<<  earnings  cf  the  ez- 
tension  line  in  every  subsequent  year  untU  fuHy 
paid. 

The  200,0001.  was  afterwards  increased  to  211,0001, 
and  the  9000L  to  9500!. 

The  arrangement  was  eonfinned  by  statute  and  ear- 
ned out,  and  half-yeoA-ly  payments  O/4750L  ven 
regularly  made  by  the  D.  Company  to  the  8.  Com- 
pany. These  amoimte  were  paid  by  the  8.  Com- 
pany to  their  bankers,  and  by  them  transferred  to 
the  account  of  the  holders  of  the  stock.  There  ves 
never  any  surplus  from  the  earnings  of  the  sseie^. 
sion  line  in  the  hands  of  the  B.  Compamy  afisr 
repayment  to  themselves  of  the  working  expmsu 
and  of  the  annual  contributions  of  9-SOOZ. 

A  judgment  htid  been  obtained  by  a  creditor  of  the 
8.  Company  against  them  for  15561. 18«.  3d..(mdi» 
July  1878,  the  judgment  being  still  unsaiisfied,  m 
order  of  attachment  was  made  ai  his  instance  m 
aU  debts  due  or  accruing  from  the  D.  Company 
to  the  8.  Company.  There  was  at  that  Urns  a 
half-yearly  instalmenl  of  the  contribution,  it., 
47502.,  due  from  the  B.  Company  to  the  8.  Com- 
pany, but  it  had  not  been  aetuaUy  paid. 

The  8.  Company  and  the  holders  of  the  200,0001 
resisted  the  attachment  of  this  sum,  and  on  a 
special  ease  stated  to  raise  the  question  whetker 
this  sum  was  subject  to  attachment  to  satisfy  a 
creditor: 

Held,  that,  in  the  absence  if  an  tsewress  fhargs  or 
trust  ereoUed  in  favour  of  shareholders  on  pro- 
perty  of  a  company,  the  creditors  are  entiilsd  to 
have  meir  debts  first  satisfi^ed  before  paymsHt  of 
any  dividends: 

That  there  was  no  such  express  charge  or  (rwf 
created  by  the  statutes  in  this  ccue,  the  posilim 
of  the  stockholders  being  that  of  preferred  short- 
holders. 

This  was  a  special  case  stated  under  the  following 
circumstances : — 

The  judgment  creditor  was  a  civil  engineer,  ud 
in  an  action  in  the  High  Court  of  Justice,  Exche- 
quer Division,  commenced  on  the  28th  Jnly  1876 
for  engineering  services  in  the  construction  d 
the  portion  oE  the  judgnient  debtors'  (hereinafter 
oalled  the  Sevenoaks  Company's)  line  of  railnj, 
called  the  "  Maidstone  Extension,"  he,  on  (h» 
5th  Deo.  1876,  obtained  jndgment  against  the 
Sevenoaks  Company  for  a  sum  of  15561.  IBs.  dd. 

Such  judgment  being  still  unaatufied,  on  the 
16th  July  1878  an  order  was  made  on  the  ess  pari* 
application  of  the  jndgment  creditor,  (hat  all 
debts  owing  or  accruing  due  from  the  London, 
Chatham  and  Dover  Railway  Company  (herein- 
after called  the  Dover  Company)  to  Uie  Sevenoaki 
Company  should  be  attached  to  answer  the  said 
judgment  debt,  and  that  the  Dover  Company 
should  appear  before  the  master  to  show  cause 
why  they  should  not  pay  to  the  judgment  creditor 
the  amount  of  the  said  jndgment  debt. 

On  the  19th  July  1878  the  Dover  Compaay 
accordingly  attended  before  the  master  and  ad- 
mitted that  they  held  a  sum  of  4750L  or  there- 
abouts payable  under  the  terms  of  the  anangemeat 
hereinaiter  mentioned,  and  professed  themsdvaa 
to  be  willing  to  abide  the  order  of  the  court;  bnt 
the  Sevenoaks  Company  and  certain  of  their 
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■toekholden  hereinafter  described  also  appeared 
and  olaimed  that  the  amonnt  so  held  by  the 
Dover  Company  oonld  not  be  attached  to  answer 
the  said  jndement  debt.  An  order  was  made, 
which  as  Bnueqnenfely  varied  on  appeal  by 
PieM,  J.,  was  to  the  effect  that  the  Dover 
Company  should  pay  over  to  the  Sevenoaks 
Gompanv  all  moneys  so  held  by  them  as 
afarraaid  beyond  the  sam  of  2500Z.  (which  was 
taken  as  a  round  sum  sufficient  to  cover  the 
plaintiff's  claim  and  costs,  if  he  were  entitled  to 
recover),  and  that  a  special  case  should  be  stated 
between  the  jndement  creditor  on  the  one  hand 
aa  plaintiff,  and  uie  Sevenoaks  Company  and  the 
said  Georse  Herbert  Pember  on  behalf  of  him- 
self and  others  the  said  stockholders  on  the  other 
hand  as  defendants,  and  that  the  .sum  of  2500Z. 
should  abide  the  judgment  of  the  court  aa  herein- 
after mentioned,  and  the  following  case  was 
accordingly  stated  for  the  opinion  of  tae  ooort : 

Cass. 

1.  On  the  Srd  June  1872  the  Sevenoaks  Com- 
pany entered  into  certain  terms  of  arrangement 
under  seal  with  the  Dover  Company  for  the  pur- 
pose of  providing  for  the  construction  of  a  line  of 
railway  from  Otford  to  Maidstone  in  the  county 
of  Kent,  forming  a  distinct  and  separate  section 
of  the  undertakm^  of  the  Sevenoaks  Company, 
and  called  the  Maidstone  Extension,  which  the 
Sevenoaks  Company  had  been  previously  autho- 
lised  to  construct,  but  had  not  constructed. 

2.  The  said  deed  of  arrangement,  after  pro- 
viding that  the  Sevenoaks  Company  should  forth- 
with construct  and  complete  the  said  line,  that 
the  Dover  Company  should  work  it  when  com- 
pleted, and  that  the  Sevenoaks  Company  should 
from  time  to  time  issue  such  an  amount  not 
CKoeeding  200,000{.  of  a  certain  authorised  capital 
of  30O,0M)L  as  should  be  requisite  for  the  con- 
■traction  of  the  line  and  for  other  specified  pnr- 
poeea,  provided  farther  by  clauses  4,  5,  6,  7,  and  9, 
as  followB : 

(4.)  The  Dover  Company  shaU  provide,  and  if  need  be 
annually  pay  the  sun  of  90001.  for  the  payment  of  in- 
terest on  the  stock  issued  by  the  Soyenoaks  Company  in 
aocordanoe  with  these  terms,  and  snch  sum  of  90001. 
■liall  be  payable  and  be  paid  from  the  day  on  which  the 
■aid  Haustooe  line  shall  be  completed  aa  aforesaid. 

(5.)  The  snm  provided  for  by  tiie  last  preceding  claoae 
■  to  be  from  time  to  time  piOTided  and  paid  by  the  Dover 
Company  (in  these  terms  oalled  the  "  oontribntion  of  the 
Dover  Company  ")  shall  be  deemed  to  become  payable 
frcm  day  to  day,  bat  shall  be  paid  at  the  same  time  aa 
the  inteiest  on  the  Dover  Company's  Arbitration  De- 
bentote  EKook  is  paid. 

(6.)  The  contribution  of  the  Dover  Company  shall  be  a 
charge  on  the  undertaking  ot  the  Dover  Coinpanv  next 
after  the  interest  on  their  existing  Debenture  stocks. 

(7.)  The  oontribntion  ol  the  Dover  Company  shall  be 
repaid  to  them  ont  of  the  net  earnings  of  the  Maidstone 
line,  and  any  defioienoy  on  tiiat  behidf  of  those  earnings 
in  any  year  shall  be  a  charge  on  the  net  earnings  of  that 
fine  in  eveiy  subsequent  year  nntil  the  same  is  rnlh^  paid. 

(9.^  The  gross  earnings  of  the  Maidstone  line  snail  be 
applicable  ud  aj^lied  in  the  manner  and  with  the  pri- 
ontiaa  following,  and  not  otherwise :  (i.),  In  payment  to 
•  or  retention  by  the  Dover  C<Hnpany  of  the  aotnal  cost  of 
working  the  same  as  hereinbefore  provided.  (iL)  In  re- 
payment to  or  retention  by  tiie  Dover  Company  of  thmr 
eontribniion,  and  of  any  snm  or  sums  which  may  for  the 
lime  bain|f  be  dne  to  them  nnder  article  7  of  these 
terms,  (iu.)  In  payment  of  the  residue  tlien  remaining 
to  the  company  tor  their  own  benefit. 

3.  The  said  terms  of  arrangement  were  con- 
firmed by  an  Act  passed  in  the  same  year  called 
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"  The  Sevenoaks,  Maidstone  and  Tunbridge  Bail- 
way  Act  1872,"  in  the  following  terms : 

(15.)  The  terms  of  arrangement  set  forth  in  the 
sohednle  to  this  Act  are  hereby  confirmed,  and  the  same 
shall  be  in  all  respects  as  fnJly  as  if  the  same  were  set 
forth  at  length  and  enacted  in  the  body  of  this  Act, 
binding  on  the  company  and  their  stockholders,  an4  on 
the  Dover  Company,  their  debcmtore  stookholders,  cre- 
ditors, preference  stockholders,  and  ordinary  stook- 
holders, and  shall  be  oarried  into  effect. 

4.  The  said  Act  also  contained  in  its  21st  section 
provisions  for  the  realisation  and  distribution  of 
the  assets  of  the  Sevenoaks  Company  in  the  event 
of  its  being  wound-up  on  the  tracsfer  (which  was 
authorised  by  the  said  Act)  of  its  nndertaking  to 
the  Dover  Company,  and  the  said  section  enacted 
that  Bubieot  to  the  payment  or  satisfaction  of  all 
their  debts  acd  liabilities,  the  company  should 
pay  and  distribute  its  assets  among  its  registered 
shareholders. 

5.  The  23rd  and  24th  sections  prorided  that 
after  the  debts,  liabilities,  and  engagements  of  the 
company  should  be  paid,  satisfied,  or  discharged, 
and  their  net  moneys  distributed,  the  company 
should  be  dissolved,  but  that  everything  done 
before  the  dissolution  should  be  as  valid  as  if  the 
dissolution  had  not  happened,  and  should  not  bs 
prejudiced  or  affected  thereby. 

6.  The  said  terms  of  arrangement  ware  modi- 
fied by  the  Sevenoaks,  Maidstone,  and  Tunbridge 
Bailway  Act  1873  to  this  extent,  that  the  snm  of 
2(X),(XX)2.  hereinbefore  referred  to  was  increased  to 
211,0001.,  and  the  sum  of  9000L  increased  to 
95001. 

7.  Either  party  shall  be  at  liberty  to  refer  to 
the  said  Act  of  1872,  and  to  the  said  terms  of 
arrangement,  which  were  scheduled  in  the  said 
Act,  and  also  to  refer  to  the  said  Act  of  1878  and 
the  Acts  therein  recited,  and  also  38  &  39  Yict.  c. 
203,  as  if  the  same  were  incorporated  in  this  case. 

8.  The  said  deed  of  arrangement,  as  so  modi- 
fied, was  carried  into  effect,  and  the  Sevenoaks 
Company  issued  the  prospectus  hereinafter  (so 
hit  as  is  material)  set  out,  inviting  subscriptions 
to  the  said  stock  to  the  said  amount  of  200,()00I. 


Sevenoaks,  Maidstone,  and  Tonbridi 
Extension  from  Otford  to  . 


Bailway  Company 
udstone. 

Part  of  working  system  of  London,  Chatham,  and  Dover 

Bailway  Company. 

Issne  of  200,0001.  stock. 

Guaranteed  42. 10'.  per  cent,  by  London,  Chatham,  and 

Dover  Bailway  Company  from  the  completion  of  the 

line,  and   entitled   to   11.   lOi.  per   cent,    additional 

intmrest  from  profits  of  line. 

The  line  from  Otford  on  the  Sevenoaks  line,  whioh 
under  the  Arbitration  Act  of  1869  was  made  a  portion  of 
the  working  system  of  the  London,  Chatham,  and  Dover 
Bailway  Company  to  a  station  in  the  town  of  Maidstone 
is  fifteen  and  a  half  miles  in  length,  and  also  forms  part 
of  the  same  system. 

Tlie  Act  authorising  the  constmotion  of  the  railway 
was  originally  obtained  in  1802,  and  a  considerable 
portion  of  the  works  have  already  been  exeoated  at  a 
oost  for  works  and  land  of  about  60,0001.,  which  snm 
represented  in  stock  will,  however,  ituik  after  that  pro- 
posed to  be  issued. 

The  capital  now  to  be  raised  under  the  Act  of  last 
session  and  the  agreement  with  the  London,  Chatham 
and  Dover  Company  confirmed  by  that  Act,  will  be 
entitled  in  perpetui^  to  the  payment  of  41.  lOt.  per  cent, 
per  annum  by  the  London,  Chatham,  and  Dover  Com- 
pany from  the  completion  of  the  line.  This  guarantee, 
whioh  is  absolute,  and  not  dependent  on  the  profits  of 
the  line  itsdf ,  will  rank  after  the  arbitration  and  B. 
debentare  stocks  of  the  London,  Chatham,  and  Dover 
Company  not  exceeding  in  the  whole  5,999|M0I.,  and 
before  its  preference  capital  and  ordinary  stock. 
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.  TIiiB  gaanmtoe  is  therefora  oertain,  and  wliea  payable 
on  the  completion  of  the  line  the  stock  will  jield  42.  10s. 
per  cent.,  irreq>eotiTe  Ot  tiie  contingent  additional  inte- 
leat  of  11.  10>.  per  oent.  forliie  p^yvtent  of  which  an 
eatimated  groaa  reoaipt  of  34i.  per  mile  per  iraek  will 
Boffioe. 

This  additional  interest  of  IL  10*.  per  oent.  has  been 
attatdisd  to  the  stoA  by  the  Serenoaks,  Maidstone  and 
Tnnbridce  Railway  Company  tmder  tim  Act  of  last  ses- 
sion, and  win  be  payable  out  of  Hut  net  rnxmaga  ot  the 
line  after  ^yment  and  reoonpmeot  to  the  London,  Chat- 
ham, and  Dover  Company  of  workinK  expenses,  and  the 
amonnt  of  the  guaranteed  interest  paid  by  them. 

The  guarantee  as  anthorised  last  session  is  limited  to 
.flOOOi.  or  41.  10*.  per  cent,  on  a  snm  of  200,0001.  In  oon- 
seqnfflice,  however,  of  the  great  increase  in  the  price  of 
matiHrial  and  cost  of  labour  since  the  original  estimate 
was  made,  the  directors  of  the  London,  Chatham  and 
Dover  Company  have  by  resolntion  agreed  (snbjeot  to 
Parliamentary  sanction  and  to  the  approval  of  their  i«ro- 
prietors)  to  extend  the  goatsntee  for  the  completion  of 
the  line  by  an  additional  5001.  per  amram,  so  as  to  cover 
the  snm  of  211,0001.,  and  a  Bill  is  now  before  Parliament 
for  this  porposQ. 

The  200,0001.  capital  now  to  be  raised  will  therefore  be 
part  of  a  snm  of  211,0001. 

.  The  money  raised  will  be  soldy  applicable  to  the  om- 
plstion  of  the  line  under  the  provisions  of  the  Act  of  1872. 

Dated  the  1st  Feb.  1873. 

'  The  Dover  Cotopany  cMued  to  bo  pabliahed  Mid 
oircnlatad  with  the  above  prospectiu,  the  follow- 
letter : 

London,  Chatham  and  Dover  Railway  Company, 
Victoria  Station,  Ist  Feb.  1873. 
Sr, — I  am  authorised  by  the  directors  of  the  ^London, 
Chatham  and  Dover  Company  to  call  yonr  attcmtion  to 
the  accompanying  prospectus  issned  by  the  Sevenoahs, 
Maidstone  and  Tanbndge  Bailway  Company  for  the 
capital  to  complete  the  btter  company's  line  to  Maid- 
stone, and  I  am  also  anthorised  to  say  that  the  board  of 
the  Jjaadon,  Chatham  and  Dover  Company  feel  justified 
in  lecommendin^  the  proposed  issue  of  stook  to  the 
&ivonrable  consideration  of  their  proprietois. — ^I  am, 
your  obedient  servant,  Q.  W.  Brooke,  Secietaij. 

The  said  stock,  and  also  the  said  additional 
11,000L  of  stock  waa  subscribed  for  and  aliotied 
on  the  terms  set  forth  in  the  said  proBpectns,  and 
(by  consent  of  all  parties)  the  said  Gleorge  Herbert 
Pember  represents  the  said  etockbolders  in  the 
present  proceedings. 

9.  The  said  stockholders  are  registered  members 
of  the  Sevenoaks  Company,  hwring  like  qualifica- 
tions and  rights  of  voting  with  the  other  members. 

10.  Ever  since  the  completion  of  the  said  line 
the  Dover  Company  have  m  execntion  of  the  said 
deed  of  arrangement  every  half-year,  viz.  on  the 
15th  Jan.,  and  the  15th  Jnly  each  year,  paid  to  the 
Sevenoaks  Gompanv  the  snm  of  47501.  being  half 
the  said  sum  of  9500L  Such  payment  has  been 
made  oat  of  the  profits  of  the  Dover  Company 
next  after  the  interest  on  their  debentnre  stock  by 
cheque  is  the  following  form : 

London  Chatham  and  Dover  Railway  Company. 

Ho.        (Revenue)  London.  (date.) 

London  and  Conniy  Bank,  3,  Viotoria.Btreet, 

Westminster,  S.W. 


Fay  to  the  Sevenoaks,  Maidstone,  and  Tunbridge  Rail- 
ray  Compcmy  i     "   ' 
shillings,  and 


way  Compcmy  or  Order 


pormds 


Ji 


pence. 


f.  j^'  ^  Directors. 

E.  F.— Seoretaiy. 
The  Sevenoaks  Company,  upon  receipt  thereof, 
have,  after  indorsing  the  same,  paid  it  into  an 
acooont  at  their  bankers  opened  in  the  names  of 
two  directors  of  the  Sevenoaks  Company  by  whom 
the  same  has  been  transferred  to  another  account 
'being  i^hplly  separate  and  distinct  at  the  said 


I  baakarB  entitled  the  "  Interest  Warrant  Acooant;" 
I  frem  the  said  "  Intereat  Warrant  Account,"  tjis 
intereat  warrants  were  paid  by  the  said  baidcento 
the  said  stockholders  in  respect  of  the  said  stock, 
and  the  said  "  Intoreat  Warrant  Accoant"  wh 
employed  solely  for  the  payment  of  the  nid 
intenest  warrants.  The  interest  warrants  wen 
headed  aa  folio wa: 

So.  .  .  . 
Sevenoaks,  WaitlHtonrH,  and  Tonbiidge  Bailwi^  Compi^f. 
No.    . 

Warrant  for  interest  on  Maidstone  Extension  Giiuu. 
teed  Stock  for  half-year  ending  .... 

The  Sevenoaks  Company  have  never  paid  snj 
interest  other  than  the  above  in  respect  of  tha 
Maidsfaone  extension. 

11.  On  the  16th  July  1878,  whea  the  garnishee 
order  was  served,  one  of  the  said  half-yearly  pay- 
ments of  4750L  waa  due  and  payable  by  the  Dorer 
Company  to  the  Sevenoaks  (Company  (viz.,  on  ii» 
15th  July  1878),  and  a  cheque  in  the  above  form 
had  actually,  viz.,  on  the  10th  Jnly  1878,  been 
drawn  and  sigxied  ready  to  be  paid  to  the  Seven- 
oaks  Company,  bat  it  had  not  been  handed  to 
them.  In  oonseqaenoe  of  these  prooeedings,  and 
the  orders  herein,  this  cheque  was  afterwards 
canoeUed. 

12.  According  to  the  aoooants  as  rendecedby 
tha  Dover  Company,  there  have  never  been  any 
SBrploa  eaminge  payable  by  the  Dover  Compaay 
to  the  Sevenoaks  Company,  or  to  the  said  stock- 
holders over  and  abova  the  said  »i»nTMl  gam  oE 
9500!.  The  earnings  iii  respect  of  the  said  Maid- 
stone extension,  after  providinn  for  the  working 
expenses  for  the  half-year  ending  the  30th  Jane 
1878,  according  to  the  said  acooonts,  amoonted 
to  2301.  5«.  lOd.,  and  the  whole  earnings,  after 
providing  for  working  expenses  ainoe  the  opening 
id  the  lime  in  Jane  1874,  to  2624L  10*.  9d. 

The  question  for  the  opiniaa  of  the  oooit  is 
whether  the  som  of  47502.,  or  any  part  thereof 
was  on  the  16th  July  1878  liable  to  ba  attached 
by  the  judgment  creditor  to  answer  the  said  judg- 
ment debt. 

If  the  conrt  shall  answer  the  above  question  in 
the  affirmative,  the  Dover  Company  shall  pay  to 
the  judgment  creditor,  out  of  the  said  sum  of 
25001.,  &e  said  jadgment  debt  of  15S6L  18i.  3^ 
and  such  intereat  and  costs,  if  aay,  as  shall  be 
ordered  by  the  court,  and  shall,  aiUec  reimbarsiog 
themselves  their  taxed  costs  in  redation  to  these 
proceedings,  pay  the  residue  to  the  Sevenoaks 
Company  for  diatribution  to  the  said  stodc- 
holders. 

If  the  conrt  shall  answer  the  question  in  the 
negative,  the  Dover  Company  dhall  pay  tiie  snm 
of  2500L  to  the  Sovenoajcs  Company  for  dbtri- 
bation  aa  aforesaid,  and  the  judgmeat  creditor 
shaO  (if  the  ooact  shall  so  order)  pay  the  ooats 
of  the  Sevenoaks  Cknupany  and  the  Dover 
Compai^. 

B.  B.  Wtbiter,  Q.C.  (with  him  Bray)  for  the 
jndgmeni  oraditar. — Since  there  is  no  charge  or 
equitable  assignment  to  defeat  the  rights  of  a 
oraditor,  the  sum  of  2500Z.  most  be  considend  ai 
ordinary  assets.  The  right  of  the  judgment 
creditor  ooald  only  be  defeated  by  one  of  two 
means,  either  by  a  oontract  between  hira  and  the 
Sevenoaks  Company,  or  by  express  terms  in  aa 
Act  of  Parliament,  enacting  that  this  money  shall 
be  protected  from  creditors.  Now,  here  there  is 
no  such  contiaot ;  the  only  questitm,  therefive,  is 
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wheAer  there  is  any  Act  of  P«r1ianMat  by  which 
the  iodgmeDt  creditor  i^  diaentitled  to  hare  tbia 
money  attached.  AUboagh,  as  betiraen  the 
several  daasea  of  aharehold'wa  La  the  Serenoaks 
Cofapany,  the  terms  of  the  arnHmeawnt  made 
between  the  companies  make  the  holden  of  the 
iOOflOOL  praferenoe  stockholders,  there  is  nothing 
in  the  Acts  and  arrangement  to  interiere  with  the 
ordinary  mle  that  the  creditors  most  first  be  paid 
bafan  any  of  the  sharebcdders  or  to  show  that 
these  diTidenda  are  transferred  so  ear-marked  as 
to  be  appropriated  absolntely  to  the  payment  of 
diridends  to  the  preferred  stockholders.  The  pay- 
ment hr  the  DoTer  Company  of  the  95001.  is  to 
oessewfaeB  the  earnings  of  the  Serenoaks  Oom- 
panyare  large  enongh  to  make  the  payment  nnne- 
oessary  (aee  sect.  i),w,adi  it  is  clear  that  whea  the 
payments  do  cease,  these  stodcheldars  oannot  be 
oooridered  anything  bat  sharebaUara  of  the 
SeTanoaks  Oompany.  They  are.  in  fact,  not 
ereditora,  hot  partners;  and  partaeca  oaonot 
make  ai^  arxangement  among  thamaolna  by 
which  their  creditors  shall  be  debated: 

TjmaOayoa  PkrtB«ahi>,  ftsd  edit  4B2 ; 
I*  atmarTt  TrmtU.4i^  Sinr.  USL 

StnakeO,  Q.O.  (with  him  Jmu^,  (or  the  S«TO0< 
caks  Ckmipaoy.  and  for  Qt.  H.  Pember.— In  a  aaea- 
tion  arising  on  a  gamidtaa  ordor  M  ngfata  of  tiM 
putiei  in  eqoity  as  well  aa  law  will  be  ooasidered. 
It  has  been  aasnmed  througboat  in  the  argument 
on  the  other  side  that  this  sam  of  money  is  a  debt 
from  the  Dover  Company  to  the  Sevvnoaks  Oora- 
paay.  ^niat  asansiption  is  inoorreot.  This  money 
IS  to  ha  paid  over  for  a  8pe«Bc  porpcaa  and 
nothing  alee,  and  it  wonld  be  a  fiand  and  a  breadi 
of  trust  to  i^>ply  it  to  any  purpose  bat  that  to 
whidi  it  ic  spednealiy  appropriated.  It  is,  mora- 
orer,  pqnable  to  tiie  Sevenoaks  Oompany  in  any 
oase,  aad  is  not  only  then  doe  iHien  ma  earn 
iii(|a  of  the  Bevenoaka  Oompany  are  iasnffieiant. 
It  is  money  appropriated  to  the  payment  of  the 
Aridenda  of  theae  atookholders,  and  ia  passed 
throag^  the  aoconnts  of  the  Sevenoaks  Oompany, 
heeaaan  for  purpoaoB  of  administration  it  ia  roand 
cenreniant  to  do  so.  This  is  not  an  ordinary 
case  of  a  preferential  shareholder  or  of  a  goaran- 
teed  shareholder;  the  Legislatnre  was  competent 
to  make  a  different  arrangement,  aad  has  dona  sa 
The  Legislature  has  secared  these  monays  for  a 
specific  purpose,  and  has  thereby  oraated  a  trast 
in  tiw  SeveBoaks  Oompany. 

JB.  E.  Webiter  in  i^ly.— Ahihoagh  it  is  admitted 
thst  these  shareholders  are  nctdebentare-boldeis, 
^  it  nevertheless  attempted  to  give  them  the 
privileges  of  debenture-holders  in  respect  of  theae 
fnnds.  Bnt  where  the  Legislature  intended  to 
ereate  a  charge  they  have  ezpreased  it.  (See 
net  2,  mb-seot  6.) 

KuLT,  C.B.— This  money  is  clearly  attachable. 
It  appears  (apart  from  any  consideration  of  the 
■tatute)  that  it  has  always  been  paid  over  to  the 
Sevenoaks  Company.  They  indeed  immediately 
indorsed  the  cheques  to  their  bankers,  who 
tnasferred  tbo  smount  to  the  stookbolderB,  bnt 
before  the  indorsement  and  payment  over  to  the 
bankers,  the  money  was  in  their  hands,  and  there 
would  then  seem  to  be  no  ground  for  interfering 
in  any  way  with  the  ordinary  rights  of  oreditors. 
There  is  nothing  in  the  Act  to  prevent  oreditors 
from  attaching  the  money  so  in  their  hands.  It 
has  been  urged  that  they  held  the  money  salgeot 


to  a  duty  or  trust,  bat  tbey  cannot  anpersada  the 
rights  of  creditors,  except  in  bvonr  of  persons 
who  are  debenture  botders  ;  snd  here  the  noiderB 
of  stock  are  only  entitled  as  ordinaiy  pvefsrance 
Mhareholders  in  railway  companies;  they  oannot 
defeat  the  claims  of  creditors  onlesa  they  can  show 
an  express  charge  or  aasi^mant  in  trust  of  the 
property  tbey  claim  to  receiva.  HiarA  that  ia  not 
ihe  case.  The  judgment  must  tharafava  belor  the 
judgment  oreditor. 

HimiHX3KHi,  B. — The  position  of  the  nersons 
who  advanced  this  money  is  not  that  of  dooentore 
boMars;  tbey  -are  only  preferred  shareholders. 
It  is  daimed,  indeed,  that  they  are  entitled  to 
supersede  the  oraditor  aa  reapeets  this  som  of 
money.  I  cannot  accede  to  that  contention.  Pboy 
are  ahiireholdera,  and  aa  such  tbey  am  liable  lor 
the  debts  of  the  concern.  I  agree  that  jodgatnt 
must  be  for  the  judgment  creditor. 

Judgmtnt/or  debt,  infereMl,  aad  cocii,  iieeording 
to  the  toirms  of  special  ease. 

Solicitora  for  the  jodgment  eraditor,  Ibasrs. 
Mar/rmte  and  Oo. 

Soltnitors  for  the  jndgmant  debtor,  Oeon/e  H. 
Ftmnbtr,  Hasan.  Miwmon,  Stratfon,  and  BHiiird. 


COURT   OF   APPEAL. 

SITTINGS  AT  LmCOLN'S  INN. 

iOuireday,  Hay  6. 

(Before  Jum,  Bkkr,  and  Gonm,  LJ'X.) 

SajMrte  Paths;  BeGBoa8.(a) 

BiU  of  sole — Coaridero^Mm — Fotiearanee  to  ttite 
wMMr  prter  WO  of  eaU — AeeignnnetU  tf  wAels  tf 
grantor's  property — Aet  cf  hmnbrupteg — BiU  of 
sale  daelwwi  void  ae  afoingl  truetee  in  hani- 
ruptey — Bights  of  holder  of  evbeement  valid  MI 
4^  lOM — PraeUee — Oroti  noOee  •/  ameal — Oo- 
respondents— Bvles  of  Court  1875,  Order  LVIIL, 
r.  6—Banhruptey  Aet  1869,  as.  6,  94,  95— BOIs 
o/ Sale  iie(  1854,  «.l. 

The  forhearanee  of  a  oreditor,  to  seite  wider  a  (tQ 
of  side  is  not  a  suffieient  eqyiioalmi  for  a  seoond 
mil  of  saie,  so  as  to  prevent  it  from  heiHg  em  att 
of  banhrupiey  and  void  ae  against  the  tfnutee  «•> 
hankrvptaii  as  an  assignment  of  tAs  whdh  of  the 
grantor's  property  for  a  past  debt. 

Er  parte  Stevens  (38  L.  T.  Bep.  N.  B.  135 ;  L.  Eep. 
20  Eq.  786)  approved. 

A  farmer,  who  had  executed  a  bW,  of  sale  cf  his 
fnnMwre,  farming  stock,  and  growing  crops 
(being  tha  whole  of  his  property)  tn  fauovr  of  P. 
to  seewre  a  pcut  debt,  subsequenUy  eueeuied  a  biU 
of  sale  of  the  eame  property  to  C.  who  had  no  noHee 
of  the  prior  bill  of  sale,  as  security  for  a  present 
advance.  Neither  biU  of  sale  was  registered.  P.'s 
bill  of  sale  wcu  declared  void  as  ageanst  ih»  trustee 
in'fhe  bankruptcy  of  the  grantor,  as  being  an  a/A  of 
banhruptey,  and  to  it  the  title  of  the  trustee  re- 
lated back.  Both  P.  and  C.  took  possession  of 
the  property  comprised  in  the  two  billt  of  sale 
before  the  adjudication,  but  too  late  to  ewUmde 
the  operation  of  the  BiUs  of  Sale  Act: 

HM,  that,  as  to  the  growing  crops,  in  retptnA  of 

(n]  BeporUd  by  H.  Psai,  Emi-,  BoRistar-at-Linr^ 
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whieh  ihe  (tS  of  tale  cUd  not  require  regiiiraiion, 
O.  wa»  mttUUd  to  them  iy  virtue  of  the  94<h  and 
96th  eeeOont  of  the  Banhruptey  Act  1869,  but 
that  the  inutee  lecu  entitled  to  the  ehatteU  com- 
prieedtnthehtUoftaletoO. 

The  Oounltf  Court  judge  had,  on  the  appUeation  of 
ike  trurtee,  itclaired  hoih  hQltof  «al«  «n({ra2y 
vm&  <M  OMMtMt  the  inutee.  The  Ohi^  Judge 
affirmed  the  deeition  ae  to  P.,  hut  held  that  O't 
btU  of  sale  toaa  valid  at  againit  the  truttee  tn 
reepeet  of  all  ihe  property  eomprited  in  it.  P. 
gave  two  notieea  of  appeal,  at  againet  Oie  truttee 
and  at  aaai»«t  G.  The  truttee  ^ave  no  ordinal 
node*  of  appeal,  hut  gave  notice  under  Order 
LVin.,  r.  6,  that  he  ihould  on  ^  hearing  ofP.'t 
appeal  agoAntt  C.  eontend  thai  the  order  of  the 
VhiefJuage  ought  to  he  varied  .- 

Sdd,  that  tie  notice  viae  tvfficieni. 

This  vas  aa  appeal  from  a  decision  of  the  Chief 
Jo^e  in  Baakraptoy. 

The  hearing  in  tiie  oonit  below  is  reported  ante, 
p.  296,  tub  nom.  Ex  parte  Ooehrane,  Be  Grots, 
where  the  facts  of  the  case  are  snfiBlciently  stated. 

The  Chief  Jndge  held  that  Payne's  biU  of  sale 
of  the  2nd  May  1878  was  void  as  Mtainst  the 
tmstee  in  the  bankraptoy,  bat  that  Cochrane's 
was  TsJid  beoanse  he  had  no  notice  of  the  act  of 
bankmptcy  committed  by  the  exeoation  of  Payne's 
bill  of  sale. 

From  this  decision  Payne  gave  two  notioes  of 
appeal,  one  as  against  the  tmstee,  and  the  other 
as  iwainst  Cochrane. 

The  trustee  gave  no  original  notice  of  appeal, 
bnt  he  gave  a  notice,  nnder  mle  6  of  Order 
LVni.  of  the  Bales  of  Conrt  1875,  that  he  shoald 
on  the  hearing  of  Payne's  appeal  against  Cochrane 
contend  that  the  order  of  the  Chief  Jndge  ought 
to  be  varied  in  his  (the  trastee's)  &voar. 

Boxburgh,  (J.C.  and  Finlay  Knight  for  Payne. 
— As  regards  the  growing  crops  comprised  in  the 
bill  of  sale  of  the  2nd  May,  the  omission  to  re- 
gister does  not  invalidate  it : 

Brantom  y.  OriffiHu,  36  L.  T.  B«p.  N.  8.  4;  L.  Bm. 
2  C.  P.  Div.  212. 

The  forbearance  to  enforce  the  prior  bill  of  sale 
was  a  sufiBcient  considpration  to  prevent  it  from 
being  an  act  of  bankruptcy.  It  is  true  that  Ex 
parie  Stevena  (33  L.  T.  Rep.  N.  8.  135;  L.  Rep. 
20  £q.  786)  is  adverse  to  as,  but  that  is  a  decision 
of  the  same  judge  who  decided  the  present  case,  and 
is  not  binding  on  this  court.  [Cotton,  KJ, — The 
decision  of  this  conrt  in  Ex  parie  Gooper,  Be  Baum 
(39  L.  T,  Rep.  N.  8.  523;  L.  Rep.  10  Ch.  Div. 
313)  is  very  similar  to  that  of  the  Chief  Judge  in 
Ex  parie  Stevene.']    They  also  cited  ' 

Exj>arte  Allen;  Se  MiddUton,  L.  Bep.  11  Eq.  209 ; 

Ramiden  v.  LupUm,  29  L.  T.  B«p.  N.  S.  510 :  L.  Bep. 
9  Q.  B.  17. 

De  Gex,  Q.C.,  E.  G.  WtUia,  and  Bedman,  for 
the  trustee,  were  not  called  open. 

Jahss,  L.J. — With  regard  to  the  question  which 
has  been  argned  on  this  appeal,  it  appears  to  me 
that  the  case  of  Ex  parte  Stevent  is  exactly  in 
point.  ^  It  is  true  that  that  is  a  decision  of  the 
same  judge  who  decided  the  present  case,  bnt 
there  is  also  a  decision  of  this  court  which  has 
been  referred  to  (Ex  parte  Gooper,  Be  Baum),  which 
is  in  substance  this  case,  and  is  not  distinguish- 
able from  it.  The  only  consideration  which  Mr. 
BozboTgh  snggests  is  this.  He  says,  "  I  had  a  right 
to  seize  the  goods  under  my  former  bill  of  sale" 


(which  for  this  purpose  I  assume  to  be  good);  "I 
did  not  exercise  that  right,  and  therefore  I  gave 
a  consideration  for  a  new  bill  ef  sale  by  not 
seizing  the  g(Oods  under  the  other."  In  Ex  wurle 
Cooper,  the  claimant  said  that  he  had  a  rignt  to 
seize  the  goods  nnder  an  execution.  Now  the 
right  to  seize  g(Oods  under  an  execution,  sod  the 
right  to  seize  the  goods  nnder  a  former  bill  of 
sale,  are  onlv  in  terms  different.  Thev  are  exactly 
the  same  thing.  The  former  waa  held  not  to  be  » 
suflSdent  oonsideration  to  support  the  new  bill  of 
sale.  These  devices  are  merely  attempts  to  escape 
the  operation  of  tiie  Bills  of  Sale  Act  and  tne 
bankruptcy  law.  In  substance  this  is  a  bill  of  nle 
for  a  past  debt  and  nothing  else,  and  upon  the 
whole  of  the  debtor's  property. 

Bbxtt,  L.J. — It  is  admitted  by  Mr.  Roxbnigb, 
that,  if  the  bill  of  sale  of  the  2nd  May  was  givea 
for  a  past  debt,  then  it  was  an  act  of  bankruptcy 
and  he  mast  fiuL  Bat  he  says  it  was  not 
given  for  a  past  advance,  and  he  says  that, 
inasmuch  as  there  was  a  previous  bill  of  sale 
by  virtue  of  which  on  the  2nd  May  the  holder 
of  it  might  have  seized  the  goods,  the  hct 
that  he  did  not  seize  the  goods,  bat  instead  of 
seizing  them  took  a  second  bill  of  sale,  was  e^ui- 
vaJent  to  the  giver  of  the  bill  of  sale  handmg 
over  the  money  and  then  taking  it  hack  by  my 
of  new  advance,  and  therefore  the  seoond  bill  of 
sale  ought  to  be  held  as  given  for  a  new  advanoe. 
If  there  were  no  authority  in  the  matter,  I  confen 
I  shoald  not  adopt  that  view,  because  the  dis- 
tinction between  the  cases  is  this,  that  in  the  ease 
to  which  Mr.  Roxburgh  likens  this  transaetio& 
the  money  would  be  there,  the  debtor  would  have 
the  money  and  be  in  a  position  to  pay  off  Hu 
first  bill  of  sale.  If  he  bad  the  money,  and  was  in 
a  position  to  pay  off  the  first  bill  of  sale,  it  may 
be  that  it  would  be  useless  for  him  to  hand  the 
money  over  the  table  and  then  take  it  back  i^gain ; 
but  the  distinction  is  that  in  the  transaction  in 
the  present  case  the  debtor  has  not  the  money 
and  cannot  get  it.  He  is  a  debtor  who  cannot  pay. 
He  gets  further  credit  by  giving  the  second  bill 
of  sSe.  In  the  one  case  yon  might  aay  there  was 
a  new  advance,  and  in  the  other  you  cannot,  the 
position  of  the  debtor  being  wholly  different.^  I 
should  have  thought  so  in  the  absenoe  of  aathori^. 
Then  you  come  to  the  case  of  Ex  parte  Gooper.  I 
pnt  it  to  Mr.  Roxburgh  whether  be  would  say 
that  the  same  result  would  follow  if  there  hsd 
been  a  judgment  instead  of  a  previoas  bill  of  sale, 
and  of  course  he  was  obliged  to  say,  for  the  par- 
pose  of  argument,  yes.  Then  try  the  case  of  E* 
parte  Gooper.  There  a  bill  of  sale  was  given.  Itwu 
said  that  the  oonsideration  was  not  a  post  advanoe, 
because  there  had  been  a  judgment  obtained,  and 
therefore  the  judgment  creditor  could  have  issued 
execution  and  seized  the  property,  bnt  instead  of 
doing  so  he  had  agreed  to  take  a  bill  of  sale,  and 
he  afterwards  did  take  a  bill  of  sale.  The  agree- 
ment to  take  the  bill  of  sale  at  a  time  when  he 
could  have  seized  the  goods  under  the  judgment 
by  virtue  of  the  execution  was  relied_  upon  as 
showing  that  the  new  bill  of  sale  was  given  on  s 
fresh  advance.  It  was  answered,  No;  it  was 
given  because  the  debtor  was  not  in  a  position  to 
pay  and  did  not  pay  anything ;  he  onlv  gave  the 
oijl  of  sale  in  respect  of  the  judgment  debt  which 
he  Owed,  and  Ihere  was  no  new  advance.  It  was 
precisely  the  same  as  the  present  case,  except  that 
there  was  a  previous  judgment  instead  of  a  pre* 
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Tioai  bill  ot  sale.  E»  parte  Cooper  was  a  case  in 
ihe  Cooit  *of  Appeal,  and  therefore  would  be 
Irisding  upon  na.  Then  comes  Ex  parte  Stevens, 
which  was  before  the  Ohief  Judge,  and  that  is 
not  binding  on  this  conrt.  Bnt  there  a  preyions 
bill  of  sale  was  relied  npon  in  precisely  the  same 
oronmstances  as  the  preTions  bill  of  sfue  is  relied 
on  now.  The  Chief  Judge  held  that  the  snbse- 
^ent  bill  of  sale  oonld  not  be  treated  as  bavins 
been  g^ven  for  a  new  advance,  bnt  for  a  past  ad' 
vanoe.  Unless  we  are  preparod  to  overrole  it, 
that  is  an  anthority  to  wnidi  we  must  have 
nfjard.  So  far  from  dmnfr  that,  I  respectfully 
thmk  it  was  rieht,  and  that  this  appeal  must  faiL 

CoTTOir,  L.^— It  was  argued  that  tbe  bill  of 
sale  was  not  an  act  of  hankroptcy  because  there 
was  adequate  consideration  or  benefit  given  to  the 
debtor  bv  tbe  claimant  giving  ap  his  right  which 
he  then  bad  to  smise  or  take  away  all  the  property 
comprised  in  the  bill  of  sale.  Now  I  need  not 
Ko  uirongh  what  has  been  already  gone  into,  but 
it  seems  to  me  that  Ex  parte  Cooper,  which  is  a 
decision  of  this  court,  in  principle  decides  tbe 
case ;  bnt  that  depends  on  the  bill  of  sale  which 
was  in  existence  at  the  time  when  this  other  bill  of 
sale  was  executed  being  a  valid  and  effectual  one, 
and  the  registrar  has  found  as  a  fact  that  that  bill 
of  sale  of  the  whole  of  the  property  was  given  not 
for  a  present,  bnt  for  a  past  advance.  As  far  as  I 
have  ssen  the  evidence,  I  think  that  is  the  right 
conclusion.  Mr.  Boxburgh's  argument  depends 
<m  tiie  existing  bill  of  sale  being  valid,  by  means 
of  which  as  against  the  creditors  in  bankruptcy 
tbe  property  could  have  been  taken  away.  Bat  if 
the  former  oill  of  sale  on  the  whole  of  the  pro- 
per^ was  for  a  past  advance,  it  is  defective  and 
wonld  not  avail  the  person  taking  the  second  bill 
of  sale  to  enable  him  to  withdraw  the  whole  pro- 
perty from  the  creditors.  It  appears  on  the  evi- 
dence that  there  had  been  previous  advances,  and 
that  bills  of  sale  were  given  from  time  to  time, 
and  it  is  stated  that  tbe  last  of  those  bills  of  sale 
immediately  preceding  the  one  in  question  was 
^ven  in  Dea  1878.  At  any  ,rate,  if  it  had  been 
intended  to  suggest  that  there  was  a  present 
advance  of  money  at  that  time,  there  might  have 
been  evidence  to  show  that  that  was  the  case. 
That  is  the  foundation  of  the  title  of  Mr.  Box- 
Vargh's  client.  I  am  of  opinion  that  this  appeal 
oannot  be  sustuned. 

Jakes,  L.J. — I  ought  to  add  that  I  have  given 
my  judgment  on  the  assumption  that  the  first 
InU  of  sale — and  I  say  this  in  order  that  there 
may  be  no  dispute  in  other  cases — was  a  good 
bill  of  sale.  Just  as  in  that  other  bill  of  sale  case 
before  tbe  Chief  Judge  (Eaa  parte  Stevens).  I 
■hoald  be  quite  prepared  to  aflBrm  the  judgment 
of  the  Chief  Judge  on  the  point. 

Bbxtt,  L.J. — I  may  say  that  my  judgment  was 
given  upon  the  same  assumption  also. 

ConoH,  L.J.  —  I  considered  that  tbe  point 
which  has  been  discussed  .was  govemea  by 
authority,  but  I  thought  it  right  to  state  that  on 
the  evidence  the  registrar  seemed  to  be  right. 

BmAurgk,  Q.C.  and  Finlay  Knighi. — As  regards 
the  second  appeal,  the  matter  must  be  fought 
between  the  trustee  and  Cochrane,  and,  if 
Cochrane  succeeds,  we  claim  the  property  as 
against  him. 

De  Gex,  Q.C,  E.  0.  WiOis,  and  Bedman,  for 
tite  trustee,  proposed  to  open  the  cross  appeal. 


Wtnslou),  Q.C.  and  Bohson,  for  Cochrane,  argue4 
that  the  notice  given  by  the  trustee  under  Order 
LYIIL,  r.  6,  was  not  good  as  between  oo- 
respondents. 

Be  Gex,  Q.C.— The  Chief  Judge  held  that  Cooh- 
rane  was  entitled  to  the  property ;  Payne  appealed 
from  that  decision  and  maae  us  respondents,  and 
as  we  gave  BOtice*of  our  intention  to  question  the 
decision  of  the  Chief  Judge,  the  conrt  can  now 
decide  the  question  as  between  us  and  Cochrane. 
[Jaues,  L.J. — You  say  that  the  money  is  in  the 
possession  of  the  conrt,  and  that  the  court  ought 
to  determine  to  whom  it  ought  to  go,  and  in  the 
presence  of  all  these  parties  the  court  determined 
that  it  should  go  to  Mr.  Cochrane.]  Yes ;  to  the 
extent  of  his  oill  of  sale.  [Jambs,  L.J. — Then 
Mr.  Payne  says,  that  the  money  should  g^  to  him 
instead  of  to  Mr.  Cochrane.  X  on  are  respondent 
to  that  appeal.  It  is  a  question  of  priority,  and 
as  you  have  given  notice  in  time,  we  must  hear 
the  whole  case  upon  th&t  point.] 

Be  Gex,  Q.C.,  E.  O.  FiTU*.  and  Bedman,  then 
proceeded  to  arg^e  the  appeal. — As  Payne's  bill 
of  sale  was  set  aside  on  the  ground  that  it  was 
void  as  against  the  trustee  by  virtue  of  the  Bills 
of  Sale  Act  and  the  Bankruptcy  Act,  Cochrane 
can  derive  no  advantage  from  that,  but  the 
trustee  ought  to  stand  in  the  position  of  Payne, 
and  succeed  to  the  right  of  priority  which  he 
would  have  had  ag^ainst  Cochrane  it  there  had 
been  no  bankruptcy.  But  even  if  Cochrane  is 
protected  as  to  the  growing  crops  by  tbe  94th 
snd  95th  sections  of  the  Bankruptcy  Act  1869, 
because  he  had  no  notice  of  the  prior  act  of  bank- 
ruptcy of  the  2nd  May.  that  does  not  apply  to 
the  chattels,  which  are  within  the  Bills  of  Sale 
Act.  As  to  the  chattels,  Ex  parte  Atlwater,  Bo 
Turner  (36  L.  T.  Hep.  N.  S.  917 ;  L.  Hop.  5  Ch. 
Div.  27),  shows  that  tne  absence  of  notice  of  the 
act  of  bankruptcy  is  immaterial.    They  also  cited 

CrackndU  y.  Jaiuon,  37  L.  T.  Bep.  K.  S.  118;  L. 

Bep.  6  Ch.  Div.  735  ; 
Ea  parte  Lemon ;  Re  Barraud,  35  L.  T.  Bep.  N.  S. 

432;  L.  Bep.  4  Ch.  Div.  23. 

Jakes,  L.J. — Upon  the  bill  of  sale,  as  far  as  the 
bankruptcy  law  is  concerned,  I  think  it  isim* 
possible  to  distinguish  this  case  from  those  cited. 
But  what  have  yon  to  say,  Mr.  Winslow,  about 
the  decisions  under  the  Bills  of  Sale  Act  P 

Winslow,  Q.C.  and  Bobson  for  Cochrane. — 
Ex  parte  Atiwaier  does  not  apply,  for  there  the 
bill  of  sale  itself  was  executed  before,  bnt  the 
grantee  did  not  take  possession  till  after,  the 
secret  act  of  bankrupted ;  but  Cochrane  did  not 
advance  his  money  or  take  his  bill  of  sale  till 
after  the  execution  of  Payne's  bill  of  sale,  of  which 
he  had  no  notice. 

Jakes,  L.  J. — This  point  does  not  seem  to  have 
been  considered  by  the  Chief  Judge  at  all,  for  there 
is  nothing  in  his  judgment  dealing  with  tbe  dis- 
tinction as  to  the  chattels.  It  seems  to  me  utterly 
impossible  to  distinguish  this  case  from  that  of 
Ex  parte  Attwater,  &  Turner  (ufti  »up.l,  where 
every  point  was  considered.  That  case,  I  re- 
collect, was  argued  with  great  ability  and  per- 
severance by  Mr.  Crump  as  to  the  policy  of  the 
law.  He  said,  what  a  cruel  case  it  was  where  the 
man  had  lent  the  money,  and  the  prior  act  of 
bankruptcy  was  kept  perfectly  secret.  We  thought 
we  could  not  escape  the  plain  words  of  the 
statute ;  that  is  to  say,  that  if  a  man  will  takb  a 
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bill  of  Bale  and  not  register  it,  he  u  liable  to  the 
oODBeqaenceB,  one  of  which  is  that  it  is  Toid  as 
against  assignees  in  the  bankroptoy  of  the  grantor, 
njoless  possession  is  actually  taken  before  the 
bankmptoy.  That  means  the  oommisston  of  an 
act  of  Dankmptoy  followed  by  an  B4indication. 
TbaA  was  my  view  in  that  case,  and  the  other 
judges  agreed  in  that  view.  It  was  said  that 
this  transaction  was  protected  by  the  94th  section 
<d  the  Banlcraptoy  Act  1869,  and  that  we  should 
mix  np  the  Bills  m  Sale  Act  and  the  Bankruptcy 
Act,  so  as  to  protect  what  would  be  protected 
under  the  bankruptcy  law.  It  appears  to  me 
that  the  matter  is  ret  jvdieata,  and  that  it  has 
been  decided  fanr  antJiority  which  is  binding  upon 
us  that  the  chattels  belong  to  the  trustee  in 
bankruptcy. 

Bkxtt,  L.J. — The  first  point  is  ezprassly  de- 
tiii»dbj Em parlt Lemon (ubititp.);  and  the redlned 
distinction  which  has  beeitf  taken  in  aegnment  is 
too  fine  for  anybody  to  comprehend;  and  the 
aeeond  point,  I  tKink,  is  expressly  decided  by  the 
erne  of  JSe  parte  AMwaier. 

Cotton,  LJ.  —  I  think  the  contention  of  the 
trustee  fiiils  on  the  first  point.  His  contention 
was,  that  the  effect  of  making  void  the  seeuri^  of 
Payne  was  to  give  him  the  benefit  of  that  security 
as  against  the  second  assignee.  In  mv  <H>inion 
that  cannot  be  maintained.  We  held  on  the  former 
nxffamvDb  that  Payne's  assignment  waa  bad,  as 
bemg  an  assisument  of  all  uie  property  without 
any  present  adTanoe,  and  bad  as  an  act  of  bank- 
ruptcy ;  and  the  title  of  the  trustee  relates  back 
to  the  act  of  bankruptcy.  Now  that  does  not 
vest  in  the  trustee  in  buikmptqy  the  mortgage 
title  of  Pa^ue,  but  it  yests  in  him  the  proporty, 
and  he  will  take  it  wiUiout  any  subsequent 
charge,  except  so  ikr  as  that  subsequent  ohai^  is 
protected  by  the  Act  itself.  But  the  Act  does 
give  affect  as  against  the  title  of  the  trustee  to 
the  transaction  in  favour  of  Hr.  Coehrane,  and 
that  being  so  the  trustee  in  bankruptcy  takes  the 
property  he  gets  by  relation  back  to  the  void 
security — the  act  of  bankruptcy — but  subject  to 
the  charge  in  favour  of  Cochrane,  that  assignment 
being  protected  by  the  statute  which  makes  it  a 
valid  charge  on  what  was  on  the  2nd  May,  and  as 
from  the  2ud  May,  the  property  of  the  trustee. 
That  therefore,  subject  to  the  Bills  of  Sale  Act, 
which  is  another  pomt,  disposes  of  that  contention. 
Then  as  regards  the  Bills  of  Sale  Act,  in  my 
opinion  the  trustee  is  quite  right  as  to  that  We 
have  nothing  to  do  with  the  effect  of  the  Bank- 
ruptey  Act  or  relation  back  of  the  title  of  the 
trustee,  as  against  which,  no  doubt,  the  95th 
section  of  the  BankruptcyAct  1869  protects  the 
claim  of  Mr.  Cochrane.  We  have  simply  to  deal 
with  the  Bills  of  Sale  Aot,  which  requires  every 
one  to  register  his  bill  of  sale  within  twenty-one 
days.  If  he  does  not  do  so,  then  the  bill  of  sale  is 
bad  as  against  the  assignee  in  bankruptcy  as 
regards  the  chattels  which  at  or  after  the  time  of 
such  bankruptcy,  and  after  the  expiration  of  the 
period  of  twenty-  one  days,  shall  be  in  the  possession 
oftheperson  giving  the  Dillof  sale.  Here  the  statute 
seems  to  me  to  point  to  such  a  case  as  this ;  it 
says,  "  at  or  after  the  time  of  such  bankrupts," 
and  the  only  question  we  have  to  consider  is  what 
is  the  meaning  of  "  the  time  of  such  bankruptcy." 
Kow  interpretation  has  been  given  to  that  m  the 
case  of  Ex  parte  Aittpater,  in  which  I  perfectly 


concur.  "  At  the  time  of  such  bankruptcy ' 
mean  the  act  of  bankruptcy  to  which  tlvB  titl»«C 
the  trustee  relates  back.  There  is  no  bazdship  i* 
the  matter.  The  person  claiming  under  the  UQ 
of  sale  bad  twenty-one  days  to  renter.  He  4iA 
not  do  tha^  and  it  is  not  because  he  did  safe 
register  the  bill  of  sale  before  the  act  of  bank- 
ruptoy,  but  beoause  for  twanty-oae  days  be  «KA 
aot  diooee  to  rogister  it,  and  left  the  ptoportf  as 
posaeaaion  of  aoothor  person,  that  his  nil  of  mI» 
ia  voidi 

Soliaitort:  W.A.  EoUombe:  Clarke,  Woodmdc 
and  BijfUmd,  agaats  fbr  0.  OhandUr,  Shrcwabvy;. 
/.  I.  Irvmg.  _____ 

Tkureday,  Mag  8. 

(Before  Jaxbs,  Bkxr,  and  Oonos,  L.JJ.) 

Ex  parte  Ejskwood  ;  Be  Masqv.  (a) 

Banhmptey — Li^pudaium  petiUon — Daienption'  <f 
deUor  —  £Mw(rafM>»  ef  rteoUdieme  —  L»em* 
elandi—WUhdraual  of  pm^— Bankrupted/  Att 
1869.  «.  82—Baiilcrvptey  ndee  1870,  rr.  208.  2Sa, 
273,  295— Boniruptey /ohm  1870,  No.  106. 

A  farmer  who  oeeupied  a  farm  at  M.,  t»  the  eowmtg 
of  L.,  filed  a  Kmiidoiion  petition,  in  tekiek  h» 
ieeeribed  kimiel/a»  "  of  It.,  «n  Me  eoimty  ef  Ii.^ 
eatttedeaier": 

Hiid  {terming  (Ae  deeition  of  Saeim,  OJ.),  Ihmf 
<Ae  deecription  wot  not  miMeadiug,  so  at  to  •»- 
paUdate  the  liquidation  retoUttiont. 

Bemhle,  that  a  eredUor  who  hat  withdrawn 
proof  at  the  firtt  general  meeting  hcu  not, 
rtdet  273  aiMi  295  o/Oe  Banhrupioy  £«Im  189IIL 
«ny  loeiM  ttandi  btfore  the  rtgiitrar  on  the  refim- 
iraHon  of  the  reeoMione. 

Bo  held  by  Bacon,  OJ. 

Trib  was  an  appeal  firom  a  decision  of  the  CbiaF 
Judge  in  Bankruptcy,  reversing  a  demsion  of  ttbo 
judge  of  the  Nottingham  County  Court. 

The  facts  of  tbo  case  were  briefly  as  follows : — 

On  the  2nd  Dec.  1878  the  debtor,  who  was  « 
farmer  occupying  a  farm  of  300  acres  at  Maratoai* 
in  the  county  of  Liocoln,  filed  a  petitiou  for  bhj» 
liquidation  of  bis  affairs  by  arrangement,  in  whic^ 
he  described  himself  as  "  Ceorae  Draper  I' 
of  Marston,  in  the  county  of  Lincoln, 
dealer." 

On  the  3rd  Dec.  John  Eirkwood,  a 
tered  bill  of  sale  holder,  took  possesBion 
debtor's  effects  comprised  in  his  bill  of  sale. 

Kirkwood  attended  at  the  first  meeting  of  tfafr 
creditors,  which  was  held  on  the  2l8t  Dec.,  and 
put  in  his  proof,  and  then  withdrew  it  again. 
Besolutions  tor  a  liquidation  were  jMssed  at  this 
meetine.  and  subsequently  confirmed. 

On  wae  23rd  Dec.  Kirkwood  gave  notice  of  his 
desire  to  be  heard  in  opposition  to  the  regiatm- 
tion  of  the  resolutions ;  and  at  the  hearing,  on  ite 
being  objected  that  he  had  no  loeus  ttandi,  as 
there  was  no  proof  of  his  debt  on  the  file,  he  psfe 
in  a  proof  stating  the  debt  due  to  him  to  be  S161., 
and  the  value  of  hie  security,  the  bill  of  sale,  to  be 
315L  19«.  Ud.  This  proof  was  objected  to,  bat 
the  registrar  overruled  the  objection,  and  dediasd 
to  register  the  resolutions  on  the  ground  that  th» 
debtor  was  misdescribed  in  his  petiti'm  as  ». 
"cattle  dealer,"  when  he  was  really  a  farmer. 
This  decision  was  confirmed  by  the  County  Court 

judge. 

(a)  Bsfortad  bj  H,  Put,  Esq.,  BazristW4kt-lJiv. 
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On  appeal  this  decision  was  reversed  by  the 
Chief  Jndge. 

Bacok,  C.J.  delivered  jadgment  as  follows : — 
This  ia  a  ycry  singular  case.    A  meeting  of  the 
creditors  of  an  insolvent  debtor  was  held  in  the 
manlier  prescribed  by  the  law.     One  of  them 
appears  at  that  meeting  and  says, "  I  am  a  creditor 
for  3681.,"  and  be  tenders  his  proof.    He  after- 
nards  withdraws  his  proof,  and  then  when  the 
nsolations  passed  at  the  meeting  were  about  to 
be  regiptered,  he   presents   himself    before    the 
registrar  and  says, "  The  debtor  owes  me  a  penny, 
and  therefore  I  object  to  the  reeolntions.    He 
owes  me  one  penny,  therefore  the  resolndons  of 
the  creditors  shall  be  set  aside."    I  am  not  going 
to  decide  the  case  npon  any  such  gronnd ;  bnt  I 
say  it  is  singular,  and  it  is  a  thing  that  cannot 
escape  my  observation.    Mr.  Winslow  has  sng- 
geited  to  me  what  is  the  real  meaning  of  the  case. 
The  creditora  mean  to  contest  the  validity  of  the 
bill  of  sale  held  by  this  creditor.    He  knew  that 
very  well  when  he  withdrew  his  proof,  and  when 
he  nised  his  objection ;  bnt  he  says  he  is  a  person 
aggrieved,  and  that  he  has  a  right  to  dispute  the 
validity  of  the  proceedings  nnder  the  liquidation 
petition.    The  first  question  presented  to  me  is 
whether  he  has  any  loeas  standi.    In  my  opinion 
he  has  none.    The  rales  abont  the  sobjeot  are 
very  clear  asd  distinct.    The  scheme,  which  is 
most  carefally  prepared  and  expressed  m  the  rules, 
gives  the  creditors  an  opportunity  of  appearing 
and   making  their  proon,    and    the    271st  rule 
provides    that    any  objection    shall    be  marked 
thereon  by  the  chairman,  and  shall  be  dealt  with 
by  the  registrar  on  the  resolution  beins  presented 
to  him  for  registration.    That  has  notMen  done. 
There  is  no  such  thing  here.    Then  the  272nd 
mle  provides  fpr  the  secured  crsditors,  and  the 
273rd   rule   provides  that  "  where  any  creditor 
shall  desire  to  retire  from  any  meeting,  and  not 
to  be  considered  as  present,  he  may  withdraw  his 
proof  without  prejudice  to  his  again  proving  his 
debt  npon  any  subsequent  occasion."    Now  what 
does  "any   subsequent    occasion"  mean?      An 
occasion    npon   which    debts  can    be  proved,  a 
meeting    snch    as    the    statute    prescribes.      It 
does  not  mean  any  other  occasion.    It  does  not 
mean  the  occasion  of  the  resolntions  being  regis- 
tered before  the  registrar.    Then  the  284ch  rule 
preecribes  the  proceedings  to  be  taken  by  the 
person    entmsted    with   the    registration.     He 
shall   file    the   same    in    conrt    together   with 
the  debtor's  statement  of  affairs,  and  all  proofs 
and  proxies,  within  three  days,  and  shall  verify  the 
resolntions  and  so  «n.    And  when  Uie  registrar  is 
to  hear,  be  has  jniisdiction  to  hear  the  objections 
which  are  then  taken.    Well,  then,  as  to  the  ere* 
ditor  who  has  exercised  that  right  which  the  273rd 
mle  gives  him  of  withdrawing  fh>m  the  meeting, 
and  who  has  a  right  to  prove  upon  any  future  oc- 
casion, is  the  occasion  of  the  registration  that  at 
which  he  oonld  be  allowed  to  prove  his  debt  P    In 
my  opinion  it  is  not.    In  my  opinion  be  was  bound 
to  give  notice — ^proper  notice — of  his  objection  to 
the  rwistration  that  it  might  be  properly  met. 
He  did  not  do  that,  and  therefore,  in  my  opinion, 
he  had  no  locas  standi  to  prove  for  his  penny, 
although  bis  object — I  do  not  say  it  was  an  nnjnst 
one,  for  I  know  nothing  about  the  merits  of  the 
case — was  at  some  other  time,  in  some  other  shape 
to  dispute  the  validity  of  all  the  liquidation  pro- 
oeedbgB.    That  is  not  tibe  meaning  of  the  statate. 


That  is  not  the  meaning  of  the  rules.  The  course 
by  which  he  might  have  proceeded  is  very  plain. 
The  case  is  wholly  different  from  that  ot  E* 
parte  Jtrrnmgham  (39  L.  T.  Bep.  N.  S.  186 ; 
i,.  Bep.  9  Gh.  Div.  4>66)  which  has  been  re- 
ferred to,  where  a  creditor  objected,  for 
there  he  was  a  creditor  who  had  objected  to  the 
resolntions  at  the  meeting  at  whiw  they  w«r* 
passed.  It  is  so  stated  most  distinctly.  That 
was,  therefore,  only  a  renewal  of  this  objeotion. 
Well,  now,  what  are  the  objections  raised  by 
the  creditor  in  the  present  case  ?  The  a4>- 
jections  are  tba*  the  debtor  is  described 
as  a  cattle  dealer,  being  a  farmer ;  his 
evidenoe  that  he  vras  a  cattle  dealer,  I  say  (with 
the  greatest  possible  reepect  to  the  learned  jadga 
whose  order  is  appealed  from)  seems  to  me  to  be 
unquestionable.  There  are  several  men  who  prove 
(the  debtor  himself  amongst  them,  whose  state- 
ment is  not  impeached)  that  he  was  in  the  habit 
of  attending  at  Grantham  and  Newark  markets ; 
that  he  did  there  deal  upon  occasions  as  a  cattle 
dealer,  though  at  the  same  time  he  was  a  farmer ; 
that  he  did  carry  on  a  substantive  distinct  bosi- 
nees  as  a  cattle  dealer.  And  what  is  said  against 
it  P  Several  persons  in  the  habit  of  attending 
the  markets  say  that  they  never  knew  him  to  be  a- 
cattle  dealer.  Ia  that  disproof  P  Is  that  ne- 
gative statement  that  tney  did  not  know 
be  was  a  cattle  dealer  an  answer  to  the  de- 
positions of  the  several  witnesses  who  prove 
that  he  was  a  cattle  dealer,  that  be  acted  as 
a  cattle  dealer  P  Is  there  aaythine  inconsistent 
witii  it  P  This  is  not  like  the  case  of  an  attpmey 
who  took  a  shed,  or  a  shop,  or  a  room,  and  pre- 
tended to  be  a  bookseller — a  plain  fraud  upon  the 
face  of  it.  The  business  of  a  cattle  dealer  and  that 
of  a  farmer  are  so  cognate  that  a  man  may  veiy  well 
carry  on  both  busmesses.  The  82nd  section  of 
the  Bankruptcy  Act  1869,  which  enables  the  conrt 
to  amend  any  inaccurate  description,  seems  to  me 
to  apply  directly  to  this  oase,  for  the  provision  is 
that  the  amendment  shall  not  be  made  if  injustice 
is  thereby  done  to  anybody :  "  No  proceeding  in 
bankruptcy  shall  be  invalidated  by  any  formal 
defect,  or  by  any  irregularity,  unless  the  conrt 
before  which  an  objeotion  is  nuide  to  such  proceed- 
ings is  of  opinion  that  substantial  injustice  has 
been  caused  by  such  defect  or  irregularity,  and 
that  such  injustice  cannot  be  remedied  by  any 
order  of  snch  conrt."  What  injustice  can  be  done 
here  P  The  bill  of  sale  holder,  this  penny  creditor 
nnder  the  liquidation,  says  that  he  has  got  a  per- 
fectly good  bill  of  sale,  and  he  says  that,  the  debtor 
being  a  farmer,  his  bill  of  sale  cannot  be  invali- 
dated upon  the  ground  of  his  being  a  trader.  But 
how  would  that  position  be  remedied  P  By  adding 
to  the  description  of  the  debtor  that  he  was  a 
farmer  as  well  as  a  cattle  dealer  P  If  he  was  a 
cattle  dealer  he  was  a  trader,  and  the  order  and 
disposition  clauses  of  the  Act  apply.  If  he  was 
also  a  farmer,  that  could  not  make  any  sort  of  a 
difference  in  that  respect.  If  it  is  necessary,  the 
description  may  be  amended,  and  he  may  be 
desoribed  as  a  farmer  "  as  well  as  " — I  use  the  very 
phrase  of  the  learned  judge — "  as  well  as  a  cattle 
ae»ler."  But  unless  the  evidence  is  clear  that  ho 
never  was  a  cattle  dealer,  that  his  pretence  to  be  a 
cattle  dealer — which  went  on  for  two  years  aooord- 
ing  to  his  evidence — was  a  fraud  upon  the  creditoi-s, 
I  can  see  no  reason  in  the  world  why  these  pro- 
ceedings in  the  interest  of  the  general  credicors 
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■hoald  be  set  aside  at  the  instance  of  Mr.  Kirk- 
wood,  who  says  that  he  has  a  valid  bill  of  sale : 
whether  he  haa  or  not  remains  to  be  tried.  The 
cases  referred  to,  where  an  erroneous  desoription 
was  likely  to  mislead,  where  there  were  reasons 
to  believe  tbat  it  was  resorted  to  frandnlently, 
have  no  application  to  this  case,  becaose  no  one  of 
these  witnesses  who  says  that  he  did  not  know 
CtcoTfte  Draper  Mason  to  be  a  cattle  dealer,  doabts 
that  George  Draper  Mason,  the  brmer,  woald 
have  been  recognised  nnder  that  desoription.  The 
letters  addressra  to  him  come  to  their  propw  des- 
tination ;  the  village,  not  a  lanre  one,  in  which  he 
lives,  is  properly  described,  "nie  &ct  of  his  being 
a  cattle  dealer  is,  in  my  opinion,  established ;  and 
if  this  penny  ci«ditor  had,  aa  I  consider  he  had 
not,  a  locus  atcmdi  before  the  registrar,  still  there 
wonid  be  no  ground  npon  which  ne  conid  ask  that 
these  proceedings  should  be  avoided.  In  my 
opinion,  therefore,  the  resolutions  mnst  be  regis- 
tered. 
XVom  this  decision  Kirkwood  appealed. 
Wintlow,  Q.C.  and  Northmore  Lawrence  for  the 
appellant — The  debtor  admits  that  his  neighbours 
would  know  him  better  by  the  desoription  of 
"  farmer  "  than  by  that  of  "  cattle  dealer,"  which 
at  least  is  but  a  partial  deecription.  Ex  parte 
Jemmgham  (39  L.  T.  Bep.  N.  S.  186 ;  L.  Bep.  9 
Ch.  Div.  466)  shows  that  the  debtor  most  fpna  a 
full  description  of  himself,  so  as  to  give  notice  to 
all  his  creditors.  The  onus  is  on  the  debtor  to 
show  that  he  gave  a  sufficient  description  of  him- 
self, and  it  is  not  for  the  objecting  crciditor  to  prove 
that  anyone  was  actnallv  misled.  As  for  the 
question  of  Zocim  standi,  the  County  Court  judge, 
we  submit,  was  right. 

E,  0.  WiUis  and  Seward  Brice,  for  the  respon- 
dent, were  not  called  upon. 

Jaices,  L.J. — I  am  of  opinion  that  it  is  not 
necessary  to  decide  the  second  point  (namely, 
whether  the  appellant,  who  had  wi  thdrawn  his  proof 
at  the  first  general  meeting,  had  any  locus  staiidi 
before  the  registrar  on  the  registration  of  the 
resolations),  upon  which,  as  at  present  advised,  I 
am  quite  clear.  I  think  it  would  need  a  great 
deal  to  satisfy  me  that  the  Chief  Judge  was  not 
right  npon  that  point.  But  it  is  not  necessary  to 
decide  that  point,  and  we  have  only  to  deal  with 
the  allied  misdescription  of  the  debtor  in  his 
li^idation  petition.  In  the  case  of  Ex  parte  Jer- 
ntnp&am,  to  which  we  have  been  referred,  we  wereof 
opinion  Uiat  the  desoription  was  really  misleading, 
because  the  debtor  did  not  give  his  private  resi- 
dence BO  that  his  private  creditors  would  not 
know  that  he  was  the  person  filing  the  lianidation 
petition.  But  here  the  Chief  Judge  was  ot  opinion 
that  there  was  no  such  case  made  out.  No  one 
really  could  have  been  misled  by  this  man  calling 
himself  a  cattle  dealer,  which  was,  iu  fact,  a  busi- 
ness that  he  carried  on.  He  was  a  farmer  really, 
but  no  one  seems  to  have  been  misled.  The  appel- 
lent  iros  not  misled.  I  am  as  certain  as  I  can  be  of 
anything  that  no  human  being  would  have  been 
misled  by  this  farmer  describing  himself  as  a 
cattle  dealer,  because  everyone  knows  that  it 
is  one  of  the  commonest  thiugs  in  the  world  for 
a  farmer  to  be  a  cattle  dealer.  I  am  of  opinion 
that  the  Chief  Judge  was  right  in  ordering  the 
liquidation  resolutions  to  be  registered. 

Bbxti,  L.J. — ^I  am  of  the  same  opinion.    I  am 
perfectly  certam  that  if  any  creditor  of  Mr.  Mason, 


of  Marston,  had  seen  an  advertisement  that "  Mr. 
Mason,  of  Marston,  cattle  dealer'"  had  filed  a 
liquidation  petition,  he  would  have  jumped  in  hit 
shoes,  and  gone  to  look  for  a  Mr.  Mason,  who  was- 
farmer  aa  well  as  cattle  dealer.  This  case  is  not 
at  all  like  Ex  parte  Jemingham,  where  in  point  of 
fact  the  description  was  misleading. 

CoTTOsr,  L.J. — The  present  objection  which  w» 
are  considering  in  that  these  resolutions  ought  not 
to  be  registered  on  the  ground  of  a  bad  deacriDtioa 
of  the  liquidating  debtor.  Now  there  is  no  danse 
in  the  Bankruptcy  Act,  1869  which  in  any  my 
says  what  is  to  be  given  in  the  petition  as  the 
description  of  the  person  who  applies  for  the 
liquidation  of  his  affairs  by  arrangement,  hat  thft 
description  is  to  be  advertised,  and  the  form 
given  in  the  schedule  co  the  rules  supposes  that 
there  will  be  a  description  of  the  peutioner. 
And,  as  we  laid  down  in  Ex  parte  Jer- 
ningham,  I  am  of  opinion  tbat  it  is  neces- 
sary that  the  description  should  in  no  way  b» 
misleading,  and  that  it  should  be  such  a  de8cri|>- 
tion  as  will  give  fair  notice  to  the  creditors  of  all 
classes  who  it  is  that  is  applying  for  the  benefit  of 
the  Act.  The  present  case  is  very  different  from 
that  of  Ex  parte  Jemingham.  There  a  man  was 
carrying  on  basiness  at  one  place  and  was  residinx 
at  anotner.  He  described  himself  simply  as  S 
the  place  where  he  carried  on  his  businesa; 
therefore  it  was  no  possible  notice  for  those  who 
did  not  know  him  as  a  trader,  but  dealt  with  him 
as  a  private  gentleman  at  his  private  resideuoe. 
But  here  we  have  simply  this,  tluit  a  man,  being  a 
farmer  and  cattle  dealer,  residing  at  a  plaice  called 
Marston,  describes  himself  in  his  petition  aa 
"  George  Draper  Mason,  of  Marston  in  the  coanty 
of  Lincoln,  cattle  dealer."  Now  I  think  that  no 
one  can  say  that  any  creditor  who  had  deal- 
ings with  Mr.  Mason,  of  Marston  as  a  farmer, 
would  not  receive  full  and  sufficient  notice  that 
that  person  was  applying  to  take  the  benefit  of  the 
Act,  when  he  saw  the  advertisement  of  this  pe- 
tition. I  put  it  to  Mr.  Winslow  when  ho  suggested 
that  there  could  be  a  mistake  or  that  there  wis 
not  sufficient  notice.  It  is  perfectly  legitimate 
to  show  tbat  there  has  been  any  misleading  or 
that  any  creditor  has  not  got  fair  notice,  but  I 
think  that  the  party  taking  the  objection  mast 
show  that  there  is  a  probability  of  some  one  not 
receiving  sufficient  notice,  and  in  the  present  case 
the  business  of  cattle  dealer  and  farmer  being  so 
cognate,  I  think  it  is  impossible  for  any  creditor 
of  this  debtor  as  a  farmer  to  say  tbat  he  would  not 
know  on  reading  the  advertisement  that  bin  debtor 
was  the  person  appl^rin^  to  take  the  benefit  of  the 
Act.  Tne  descnption  m  the  present  case,  though 
not  entirely  complete,  was  in  my  opinion  one 
which  gave  from  necessity  a  fair  notice  to  all 
his  creditors  in  whatever  capacity. 

Appeal  aeeordingly  dismissed  with  costs. 
Solicitor  for  the  appellant,  W.  F.  Watson,  agent 
for  Newton,  Jones  and  Ohampion,  Bast  Betford. 

Solicitor  for  the  respondent,  0.  F.  Iforesbf 
White. 


Digitized  by 


Google 


Jim  28.  U7».] 


THB  LAW  TIMBS. 


rroL  XL.,  N.  &-589 


CSi.  or  Apf.] 


,  Be  Hawltoh's  WniMOS  Ikoh  Wobxs  Cokpaiit  (LnanD). 


[Or.  OP  App. 


Tuetday,  April  22. 

^Before  Jssssl,  M.B.  and  BBXTiandGonox,  L.JJ.) 

Be  Haxiltok's  WnrsBOB  Ikox  Wokks  Cokpast 

(Ldutzd).  (a) 
Company — Windi»g-vp  —  Leaioe  to  proceed  toUh 
action — Foredonire  actum  by  mortgagee — Oom- 
pmiet  Act  1802,  «.  87. 
J»  the  wmmImi^-wp  of  a  company  an  order  wai  made 
Oreeting  a»  inquiry  what  eeeuritiee  had  from 
time  to  time  been  ^iven  by  the  company,  and  whai 
vere  the  prioritiee  of  the  ineamhraneert.  A 
mortgagee,  m»  toftoM  preeence  this  order  had  been 
made,  and  toho  had  not  appealed  from  it,  but  had 
tubiequently  obtained  an  order  gtoing  him  leave 
to  attend  aU  proeeedingt  in  the  winding-up,  and 
direding  that  hie  eoste  of  attending  the  proceed- 
ingi  should  be  eoHe  in  the  winding-up,  appiUed  to 
the  court,  under  sect  87  of  the  Oompaniee  Ad 
1862, /or  leave  to  inetitute  a  foredoture  action, 
notwiihitanding  the  winding-up  order : 
Held  {reverting  the  deeiaion  of  Fry,  J.),  ^at  leave 
should  be  given  to  the  mortgagee  to  bring  such 
action  as  he  miight  be  advised  to  enforce  his 
seeuriiy,  on  his  undertaking  that,  notwithstanding 
the  order  obtained  by  him  in  the  winding-up,  h*s 
costs  of  attending  the  proceedings  in  the  wiiuiing- 
up  sheuld  be  in  the  diseretion  of  &e  judge. 
This  ms  an  appeal  from  a  decision  of  Fry,  J. 

The  General  Credit  and  Diaconnt  Oompaay 
(Limited)  vere  mortgageea  of  the  bnunega  pre- 
mises, the  nndertaking,  the  plant,  Ac,  of  Hamil- 
ton's Windsor  Ironworks  Company  (Limited), 
Tinder  an  indenture  dated  the  9th  March  1877,  to 
■ecnre  a  debt  of  45,7941. 10*.  M. 

On  the  17th  Sept  1878  a  petition  was  presented 
for  the  winding-np  of  Hamilton's  Windsor  Iron* 
works  Company,  and  after  this  the  oompany 
passed  a  resolation  for  a  voluntary  winding-np, 
on  the  hearine  of  the  petition  on  the  18th  and 
Nor._  an  order  was  made  to  oontinne  the 
winding-np  under  supervision,  and  confirming  the 
appcnntment  as  liquidator  of  one  Wbinney,  who 
had  betax  ap]>ointea  provisional  liquidator. 

The  General  Credit  and  Diaoonnt  Company 
applied  to  the  court  for  an  order  that  they  might 
M  at  liberty  to  bring  an  action  for  the  foreclosure 
of  the  equity  of  redemption  in  the  mort^w;ed 
premises,  notwithstanding  the  winding-up  order. 
This  application  was  reftased  by  Fry,  J.,  on  the 
^roonds  that  the  applicants  were  precluded  from 
mstitntin^  a  foreolaaure  action  until  certain 
inqniriee  m  the  windine-np  to  which  they  had 
assented  had  been  completed. 

Fry,  J.  deKrered  the  following  judgment:— 
In  ihia  case  the  oompaay  was  ordend  to  m  wound- 
up on  the  18th  Nov.  1878.  On  the  preceding 
li()tli  Sept.  an  order  had  been  made  in  presence  m 
the  present  applicants,tfae  General  Credit  Company, 
vldch  enabled  the  provisional  liquidator  to  go  on 
^b  certain  oontiaots,  and  it  made  certain  raro< 
▼isians  with  regard  to  the  moneys  he  was  to  nnd 
ibr  the  pnrposes  of  these  contracts,  and  it  reserved 
iwwer  to  tne  General  Credit  Company  to  put  an 
end  to  the  arrangement  embodied  in  that  order  so 
far  as  they  were  oonoemed,  and  therefore  to  leave 
the  liquidator  in  the  same  position  in  which  he 
would  have  been  if  that  order  had  not  been  made 
in  the'presence  of  the  General  Credit  Company. 

(a)  Beportad  bj  H.  Put,  Biq.,  Bmlatar^tt-lAW. 


Now  the  winding-up  order  adopted  the  previous 
order  of  September,  and  three  or  four  sabsequent 
orders  were  made,  which  gave  liberty  to  the 
liquidator  to  enter  into  contracts,  bat  placed  all 
those  new  contracts  on  the  some  footing  as  they 
would  have  stood  npon  if  they  had  been  embodied 
by  the  order  of  the  20th  Sept.  So  far,  un- 
doubtedly, it  reserved  the  rights  of  the  General 
Credit  Company  to  determine  with  regard  to  any 
of  those  contracts.  But  on  the  2l8t  Dec.  there 
was  made  in  the  presence  of  the  (3enera1  Credit 
Company  an  order  to  this  effect,  that  an  inquiry 
should  be  made  as  to  what  securities  had  from 
time  to  time  been  given  by  the  company,  and 
when,  and  to  whom,  and  for  what  amounts,  and 
bow  much  remained  due  on  each  of  these  secorities 
for  principal  and  interest  up  to  the  17th  Sept 
1878,  which  I  take  to  be  the  date  of  the  commence- 
ment of  tiie  windinjj-np,  and  any  party  was  to  be 
at  liberty  to  am>ly  in  chambers,  as  he  might  be 
advised,  after  tne  chief  clerk  should  have  made  his 
oertifioate  upon  the  question  of  the  priorities,  and 
the  respective  rights  of  the  several  creditors  so  to 
be  found  and  certified  as  aforesaid.  From  that 
order  the  General  Credit  Company  have  not  tip' 
pealed.  But,  on  the  contrary,  on  the  13th  Jan., 
they  obtained  an  order  givmg  them  liberty  to 
attend  all  the  proceedings  nn£r  the  winding-np 
order,  and  that  the  costs  of  that  application,  and 
of  the  General  Credit  Comptmy  attending  the 
proceedings  from  the  date  of  the  13th  Jan. 
should  be  costs  in  the  winding-up.  Now  it 
appears  to  me  that  these  two  orders  show  that 
the  General  Credit  Company  at  that  time  were 
minded  to  work  ont  their  rights  in  the  winding- 
up.  I  am  far  from  saying  tnat  these  orders  m 
any  way  preclude  the  General  Credit  Company 
from  ultimately  instituting  a  foreclosure  action. 
But  it  does  appear  to  me  tnat,  inasmuch  as  these 
accounts  and  inquiries  have  been  directed  in  the 
presence  of  the  General  Credit  Company  to  be 
taken  in  the  winding-up,  and  they  have  availed 
themselves  of  the  benefit  of  the  winding-up  and 
obtained  an  order  that  the  costs  of  attending  the 
proceedings  Rhall  be  costs  in  the  winding-np,  it 
would  be  unjust  now  to  allow  them  to  commence 
independent  prtxseedings  whidh,  to  a  certain  ex- 
tent would  cover  the  same  ground  as  these 
inquiries  before  these  inquiries  have  been 
answered.  I  perfectly  agree  that  as  a  general 
rule,  the  mor^affee  is  a  man  who  stands  entirely 
outside  the  winung-np,  and  that  unless  special 
oircnmstanoee  are  shown  he  ought  to  be  at  hberty 
to  prosecute  his  rights  as  mortgagee,  and  therefore 
to  institute  a  foreclosure  action ;  but,  having 
regard  to  the  inquiries  which  in  this  case  have 
been  directed  in  nis  presence,  I  decline  to  give 
him  that  leave  unless  those  inquiries  have  been 
answered,  and  therefore  I  order  this  application  to 
stand  over  until  the  answers  to  those  inquiries 
and  the  certificates  are  made  under  the  oraer  of 
tiie  21st  Deo.  Of  course  this  may  be  drawn  up 
aa  a  substantive  order. 

From  this  deoision  the  Qeneni  Credit  and  Dis- 
count Cmnpany  appealed. 

Pearson,  Q.C.  and  Whitehime,  for  the  appellants. 
— ^There  are  no  special  circumstances  here  to  pre- 
clude us  from  instituting  a  foredosnre  suit,  nor 
does  the  liquidator  offer  us  the  same  relief  as  we 
would  obtara  in  the  action.  Therefore  our  case 
oomei  exactly  within  that  of  Hoyd  v.  David  Lloyd 
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am2  Company  (37  L.  T.  Bep.  N.  S.  83 ;  L.  Bcp. 
6  Ch.  Div.  339).    They  abo  cited 

B$  EongdtndaU  Cotton  Spinniag  CompoMy,  98  L.  T. 
Eep.  N.  S.  776 ;  L.  Eep.  8  Ch.  Div.  150. 

OUu»e,  Q.C.  and  Bomer  for  the  liquidator. — ^The 
inqairiea  directed  by  the  order  of  the  2iak  Dec*. 
yiU  be  thrown  away  if  the  foreclosure  action  be 
inatituted.  The  appellants  assented  to  that  order, 
er  at  least  did  not  appeal  from  it  The  order  of 
the  13th  Jan.  1878  was  obtained  by  them,  and 
•hows  that  they  intended  to  work  oat  their  rights 
in  the  winding-np.  They  ought  not  now  to  be 
allowed  to  take  independent  proceedings. 

Buddty,  for  oroditors  in  (he  winding-ap,  also 
opposed  the  appeal 

JsssEL,  M.B. — Mr.  Fearaon,  we  think  yoa  ought 
to  submit  to  this,  that  yoar  costs  of  the  inoaiTy 
under  the  order  of  the  2lBt  Dec.  in  the  winding- 
vp  should  be  in  the  discretion  of  the  court,  so 
that  they  should  not  be  wasted. 

Pearson,  Q.C.— Certainly,  my  Lord,  I  think  that 
would  be  pOTfectly  right,  and  I  told  Mr.  Justice 
Fry,  when  I  was  putting  this  before  him,  that 
xeally  those  coats  need  not  be  thrown  away,  be- 
cause there  may  be  leave  given  to  use  those  in- 
quiries in  the  action. 

JtasxL,  M.S.— The  appellants  submitting  to  that 
oondition  as  to  the  costs  of  the  inquiries  under 
that  order,  I  think  the  order  of  the  court  below 
cannot  be  maintained.  The  matter  really  was  de- 
cided in  the  case  of  Lloyd  v.  David  Lloyd  and  Co. 
(w&i  ntp.).  There  the  Court  of  Appeal  said  that 
there  'were  only  two  modes  of  dealing  with  such  an 
application :  either  there  was  an  equity  entitling 
ue  respondents  to  restrain  the  action,  or  there 
was  an  offer  to  give  to  the  appellant  all  that  he 
was  entitled  to  without  suit.  Now,  that  being 
■o,  in  this  case  there  is  neither  one  thing  nor  the 
other.  Ic  is  not  suggested  that  there  is  any  equity 
to  restrain  the  aotion,  because  even  the  decision 
of  the  court  below  only  delays  the  action  until 
after  the  certificate  is  made,  and,  as  Fry,  J. 
noticed,  it  might  be  then  necessary  to  apply  for 
leave  to  bring  an  action  of  forecloaure,  becaase  of 
course  the  court  could  not  foreclose  in  the  wind- 
ing-up. _  Now,  on  what  ground  is  it  suggested 
that  this  action  can  be  restrained  P  The  ground 
that  the  learned  judge  in  the  court  below  seems 
to  have  considered  suflScient  was  an  order  made 
on  the  2l8t  Dec.  last,  directing  inquiries  as  to 
priorities.  It  was  followed,  no  doubt,  by  an  order 
of  the  13th  Jan.  last,  giving  certain  costs,  to  which 
I  will  refer  presently.  Now,  as  regards  the  first 
order,  it  must  be  remembered  that  under  the  60th 
rule  every  creditor  and  every  contributory  has  a 
right  to  attend  the  proceedings  under  a  winding- 
up,  with  proper  provisions  as  to  the  costs  of  such 
attendance,  and  also  as  to  extra  costs  occasioned 
by  such  attendance.  If  the  creditor  or  the  con- 
tributory avails  himself  of  that  60th  rule,  he  must 
be  served  with  notice  of  the  applications,  and 
consequently  the  official  liquidator  is  compelled 
to  serve  him  with  notice  of  any  proper  raplioation. 
Now,  nothing  can  be  clearer  than  thacthe  appli- 
cation by  an  official  liquidator — in  a  case  wnere 
there  are  difficult  qnestioos  of  law  and  of  fact 
to  be^  decided  before  he  can  ascertain  the 
priorities  of  the  incumbrancers — to  the  court 
to  ascertain  such  priorities,  is  a  proper  applica- 
tion, and  that  no  one  who  had  liberty  to  attend 
the  proceedings,  and  who  was  therefore  neces- 


sarily served  with  notice  of  the  applicstdon, 
could  have  hoped  to  oppose  anoh  an  applicatton 
snooeaafnlly,  and,  as  for  appealing,  it  voold  have 
been  absurd ;  nobody  would  have  dreamt  of  mtk 
ashing.  TheappUcationwasaperCsotlyrightone, 
and  the  order,  in  my  opinion,  was  aiao  perfectly 
right :  "  The  liquidator  desiring  the  assistance  d 
the  court  in  ascertaining  the  priorities  of  the  in- 
cumbranoerB,  let  an  inquiry  go  to  ascertain  snoh 
prioritiee."  If  that  is  so,  what  equity  is  raised 
against  the  respondent  because  the  respondeat 
was  properly  served  with  notice  of  the  proeeed- 
ings  P  It  was  not  an  application  by  the  respon- 
dent for  the  inquiry,  bat  by  the  liquidator.  But 
the  respondent  says,  "  Although  I  cannot  help  the 
inquiry  going,  I  wish  to  take  proceedings  in  wfaidi 
a  much  simpler  inquiiy  will  be  neoessaiy,  if  any 
inquiry  at  all  be  found  neoessary,  namely,  whetbor 
I  am  not  first  mortgagee  as  agamst  those  personi 
whom  I  choose  to  make  defendants,  whom  I  wish 
to  foreclose.  lam  not  tobe  inonmbered  withthis 
enormous  iuquiry  as  to  all  the  priorities  of  all  the 
incumbrancers  on  all  the  property  of  the  oomiMay. 
I  am  entitled  to  foreclose,  and  that  inquiry  is  not 
to  stand  in  my  way."  It  appears  to  me  that  it  is 
impossible  to  say  that  such  an  order  as  that  cu 
raise  an  equity  against  the  respondent,  and  in 
that  respect  it  appears  to  me  that  there  really  ii 
no  ground  whatever  for  staying  the  action.  A) 
regards  the  second  order,  I  must  say  that  I  think 
that  order  should  not  have  been  made  in  the  shape 
in  which  it  waa  made.  It  was  an  application  by  toe 
present  appellants  to  attend  the  proceedings — ^not 
to  attend  them  simply  because  they  had  a  right  to 
do  BO  under  the  general  rule,  but  at  the  cost  of  die 
liquidation,  and  not  only  as  regards  past  prooeed- 
inge  in  respect  of  which  the  court  no  doubt  could 
exercise  a  judgment,  but  as  to  future  proceedings, 
80  that  the  creditor,  the  mortgagee,  acting 
adversely  to  the  company  in  every  sense  of  As 
word,  might  take  any  proceeding  he  thought  fit  to 
vex,  annoy,  embarrass,  and  delay  the  liquidatton, 
and  then  obtain  the  costs  of  those  proceedings  oat 
of  the  fund  which  would  be  applicable  to  the  claimi 
of  the  other  creditors,  or  possibly  of  the  share- 
holders. Suchanorderasthatmosthave  been  made, 
I  should  think,  through  some  slip,  for  I  reaHy 
cannot  understand  it  on  any  other  principle.  Bat 
there  it  is.  Now,  if  that  order  had  been  part  of  a 
bargain  proved,  that  in  oonsideratim  of  sndi  an 
extraordinary  order  being  made  the  appellauts 
had  contracted  that  th^  would  not  foreokMe,  ef 
coarse  that  would  have  raised  an  equity.  Bat 
there  is  no  suggestion  of  the  kind  made  to  as. 
Nobody  seems  to  know  how  this  eztnordiaan 
order  was  obtained.  It  seams  to  have  been  mkai 
for  and  granted.  All  that  we  can  do  mth  it,  as 
it  appears  to  me,  is  to  pat  the  appellants  on  lair 
terms  as  to  that,  namely,  that  they  are  not  to  get 
the  costs  of  those  inquiries  relating  to  taeir  | 
security  oat  of  the  funds  of  the  liquidation  and  to  j 
render  those  inquiries  abortive  by  taking  ether  i 
proceedings ;  but,  on  their  submitting  that  those 
costs  shall  be  in  the  discretion  of  the  court,  so 
that  thev  may  not  be  thrown  away,  the  inqaiciis 
being  aaopted  in  the  aciion,  it  appears  to  m» 
that  justice  will  be  done,  and  that  the  leave  aafcsd 
for  shoald  be  given. 

BaiTX,  hJ. — It  seems  to  me  that,  whan  an 

application  is  made  in  a  winding-ap  by  a  man- 

gagee  for  leave  to  institute  a  f oredosure  sait,_  the 

case  of  Lloyd  r.  David  Lloyd  and  Co.has  determined 
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tlM  manner  in  which  the  jndge  mart  exercise 
'ha  diaoretion.  He  is  boand,  ueording  to  the 
daeirioa  in  that  case,  to  allow  the  suit  to  be  insti- 
toled,  unlesa  those  who  oppoiie  the  application 
on.  show  that  there  is  some  equity  to  the  con- 
tnrf,  or  tiMb  the  liqaidator  of  the  company  is 
wSmtr  to  do  what  is  stated  in  the  jnagmenL 
!SW.  nere  there  is  no  preteRoe  for  saying  that  the 
6i|Didator  is  willing  to  falBl  the  latter  reqnire- 
nieiit.  But  it  has  been  argued  that  there  is  an 
equity  which  should. prevent  the  appKoants  from 
iiekig  allowed  to  insutnte  the  suit,  at  all  erents 
Ibr  a  time.  It  seems  to  me  thafe  there  could  be 
ao  such  equity  unleu  they  had  consented  to 
•omethinn  which  would  give  them  an  advantage, 
or  which  would  put  kbe  liquidator  under  some 
disadvantage.  With  regard  to  the  orders  as  to 
carrying  on  the  contracts,  it  seems  to  me  that 
they  had  no  effect  by  reason  of  the  provisions 
which  were  conbuned  in  all  those  orders,  namely, 
reserving  to  the  applicants,  the  General  Credit 
Company,  the  right  of  putting  an  end  to  the  con- 
tneta.  Therefore,  those  orders  gave  no  equity. 
He  order  of  the  21st  Deo.,  as  it  seems  to  me, 

Sve  no  eqaify,  because  ic  gave  no  advantage  to 
a  one  party,  nor  did  it  put  the  other  party  under 
any  disadvantage.  I  Kad  considerable  doubt 
afaont  the  order  of  the  I3th  Jsn.,  because  it  did 
seem  to  me  that  that  gs(ve  an  advantage  to  the 
General  Uredit  Company — that  is,  the  part  of  it 
which  gives  them  the  costs  against  the  company 
•t  all  events.  But,  as  my  Lords  think  that  that 
Older  can  be  reetified,  or  at  all  events  can  be  made 
oon-effectire  by  the  consent  of  Mr.  Pearson,  then 
il  seems  to  me  that  there  is  no  equity  at  all  which 
cBtitJed  the  leMrned  {nd^e  to  refuse  the  applica- 
tion of  the  Qeneral  Credit  Company  to  bfi  allowed 
to  inatitnte  a  foreclosure  suit.  The  case  is  directly 
within  the  authority  of  Lloyd  ▼.  David  Lloyd 
mtdOo. 

Conoy,  L.J. — ^Ho  seneral  principle  applicable 
t»  this  case  is  settled  now — that  is  to  say,  that, 
althongfa  the  87th  section  of  the  Companies  Act 
WSi  applies  to  a  suit  b^  a  mortgagee,  yet  he 
•iHids  in  a  different  position,  and  has  a  right  to 
iKve  liberty  given  to  him  to  take  any  proceedings 
in  the  ordinary  way  of  an  action  to  enforce  his 
aseority  which  ne  thinks  right,  unless  the  parties 

rising  it  can  show  some  good  cause  to  induce 
court  not  to  grant  him  that  liberty.  But 
frimd  f-teie  he  has  the  right.  It  can  luwrdly  be 
contended  in  this  case  that  the  two  things  pointed 
oat  in  lAioyd  v.  Band  lAoyd  and  Oo.  exist,  either 
tkat  the  liquidator  now  offers  to  give  all  that  the 
mortgagee  can  gee  by  his  foreclosure  suit,  or  that 
there  is  already  an  order  in  the  winding-up  giving 
kin  all  that  he  could  so  claim.  In  the  first  place, 
the  inquiry  directed  by  the  order  of  the  2lBt  Dec. 
does  burden  the  mortgagee  with  a  gp^eat  deal  to 
which  he  would  uot  be  subject  in  a  foreclosure 
■■it,  especially  if  he  admitted  that  he  was  subject 
to  certain  prior  mortgagees,  and  did  not  in  any 
inty  therefore  make  them  parties  to  his  suit.  Bat 
it  IS  enough  to  say  that  it  does  not  give  him  all 
he  could  get,  or  claim  to  get,  by  a  foreclosure  suit 
Bow,  what  is  urged  as  a  ground  for  depriving 
turn  of  the  liber^to  commence  an  action  to  realise 
his  security  P  What  Mr.  Giasse,  as  I  understand 
him,  stated  is  this :  The  effect  of  what  the  mort- 
gagee wishes  to  do  will  be  to  pat  an  end  to  all 
ibose  contracts  which  were  continued  under  the 
order  of  the  20th  Sept.  and  the  similar  orders. 


Now,  if  that  had  been  so,  if  the  mere  effect  of 
taking  proceedings  to  realise  the  security  had  been 
without  anything  else  to  put  an  end  to  those  con- 
tracts, and  they  oonld  not  otherwise  have  been 
put  an  end  to,  I  should  have  thought  that  tbe 
argument  was  deserving  of  great  weight.  Bnt 
in  fact  those  orders  fbr  continuing  the  contnMJts 
were  all  of  them  made  with  a  proviso  that^ 
although  advances  made  for  the  purpose  of  con- 
tinuing the  contracts  should,  nntil  notice  was 
given  oy  the  mortgagee,  have  priority,  the  mort- 
gagee might  at  anv  time  give  notice  that  he  was 
dissatisfiea  with  the  arrangjement,  and  then  the 
liquidator  was  to  make  the  requiiisd  advances  afe 
his  own  risk.  And  in  &ofc  it  is  not  any  proceediBgi 
by  the  mortgagee  to  foreclose  which  will  put 
an  end  to  those  contracts  or  the  advances  for  the 
purposes  of  those  contracts;  but,  as  is  admitted 
he  has  given  due  notice  under  those  orders,  as  he 
had  a  right  to  do,  and,  as  stated  by  the  liquidator, 
as  he  cannot  get  priority  for  tbe  sidvances  to  oom- 
plete  the  oontraota,  he  will  not  advance  the  money, 
nobody  will,  and  the  contracts  must  come  to 
an  end  bnt  for  a  subsequent  order  made  ip 
chambers  that,  notwithstanding  the  opposition  of 
the  mortgagee  and  the  notice,  some  sort  of  prioi  itj 
should  M  given  to  advances  for  the  purpose  A 
completing  the  contracts,  and  as  that  liberty  ws« 
reserved  by  the  original  order  to  the  mortgagee, 
and  it  is  not  the  foreclosure  but  the  exeraae  of 
that  option  whidi  puts  an  end  to  the  contnusta, 
subject  to  the  order  of  the  4th  March,  in  my 
opinion  it  cannot  afford  any  sn£Bcient  ground  for 
sayii^  that  the  mortgagee  is  not  to  go  on  if  he 
pleases  with  the  foredosnre  action.  But  then 
there  comes  the  order  of  the  21rt  Dec.,  and  il  is 
said  that  that  precludes  the  mortgagee  from  oom- 
mencing  any  action.  I7ow,  all  that  there  is  in 
that  order  is  this :  the  liquidator  applies  for  what, 
if  the  judge  thought  it  convenient,  he  had  a  per- 
Ifect  right  to  apply  for,  and  what  under  the  then 
dronmatances,  in  m^  opinion,  the  judge  was  per- 
fectly right  in  gtantmg,  an  inquiry  as  to  the  diffe- 
rent incnmbrsnoers  on  the  property  which  he  had 
to  administer  and  tiieir  priorities.  All  that  the 
mortgagee  did  then  was  that,  being  served — 
whether  he  assented  or  not  does  not  appear,  but 
it  was  not  a  consent  order — be  did  not,  when  the 
order  was  made,  take  any  proceedings  by  way  of 
appeal.  I  do  not  see  how  he  could.  He  could 
not  by  appearing  on  the  motion  upon  which  that 
order  was  made  give  up  any  rights  he  would 
otherwise  have,  but,  the  liquidator  havine  aakad 
for  his  own  benefit  for  this  inquiry,  he  sub- 
mitted; he  could  not  do  otherwise  than  submit 
But  then  it  is  said  that  he  has  gone  on  for  some 
time  without  disputing  that  order,  or  withont 
doing  anything  else.  That,  as  I  understand,  is 
tbe  argument,  because  otherwise  it  comes  to 
nothing.  All  it  comee  to  is  this — that  so  long  ■■ 
he  was  satisfied  with  the  way  in  which  the  con- 
tracts went  on,  and  therefore  did  not  exercise  his 
option  of  putting  an  end  to  the  arrangement 
msde  by  the  order  of  the  20th  Sept  and  similar 
orders,  ne  did  not  draire  anything  more  than  what 
was  being  done  under  that  order  of  the  2l8t  Dec. 
But  circumstances  have  altered,  and  he,  exercising 
the  option  which  was  reserved  to  him  originally, 
has  put  an  end  to  the  priorities  given  by  those 
orders  to  the  advances  obtained  by  the  liquidator, 
and  he  then  says,  "  I  want  to  enforce  mv  rights 
actively,  and  to  realise  my  security;"  and  having 
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given  a  reason  for  that — at  first  I  was  doabtfal 
-whether  he  oaf{bt  not  to  have  shown  some  reason, 
bnt  I  think  he  has  shown  some  reason  by  the 
affidavit  which  was  referred  to  by  Mr.  Pearson — 
he  is  reasonable  in  bein^  .no  longer  content  with 
those  inqairies,  bnt  wishing  to  actively  enforce 
his  rights.  The  only  other  point  I  need  advert  to 
is  the  order  as  to  costs.  I  will  deal  presently 
with  the  question  as  to  how  far  we  ougnt  to  put 
the  mortgagee  under  terms  as  regards  those  costs, 
bnt  it  was  argued  as  if  obtaining  that  order 
deprived  him  of  rights  which  he  woald  otherwise 
have.  It  is  not  said  in  that  order  in  any  way 
that  he  gives  up,  in  consequence  of  getting  those 
costs,  the  option  reserved  to  him  by  the  order  of 
the  25th  Sept.  to  pat  an  end  to  the  contracts,  and 
therefore  that  option  still  remains.  It  seems  to 
me  that  he  might  desire  to  attend,  and  that  the 
judge  might  think  it  right  that  he  should  attend 
all  uie  proceedings  with  respect  to  that  order  as  to 
costs  which,  except  so  far  as  we  have  put  the  mort- 
gagee upon  terms,  wo  cannot  now  deal  with,  for  the 
purpose  of  satisfying  himself  whether  or  not  be 
shonld  exercise  the  option,  bnt  that  not  having 
taken  away  the  liberty  tu  put  an  end  to  the 
arrangement,  it  still  existed,  and  the  order  giving 
him  the  costs  of  attending  the  proceedings  cannot, 
in  my  opinion,  of  itself  Ber  taken  in  any  way  to 
prejndice  his  right  so  to  exercise  his  option,  or 
to  give  any  greater  effect  to  the  order  and  the 
inquiries  under  the  order  of  the  21st  Dec  than 
they  would  otherwise  have.  No  doubt,  if  expense 
had  been  incurred  in  prosecuting  the  inqniries 
under  that  order,  which  his  proceeding  by  action 
will  now  render  abortive,  he  ought  not,  in  my 
opinion,  absolutely  to  have  the  right  to  have  those 
costs.  That  ought,  in  my  opinion,  to  be  left  to 
the  discretion  of  the  judge,  so  that,  when  the  fore- 
closure proceeding^  have  been  commenced  and 
carried  to  an  end,  the  judge  may  say  whether  or 
no  inquiries  have  been  prosecuted  which  have 
been  rendered  unnecessary  and  unavailing  by  the 
forecloanre  suit,  in  which  case  of  course  the  mort- 
Mgees  must  not  have  those  costs.  It  m^  be 
that  any  inquiries  which  are  to  be  prosecuted  will 
be  useful  in  the  foreclosure  proceedings,  and  in 
that  case  the  judge  may  deal  with  the  costs.  Upon 
that  I  give  no  opinion.  In  my  opinion  the  mort- 
gagee, coming  to  exercise  his  undoubted  right  to 
bring  an  action,  ought  not  to  claim  any  longer  to 
have  the  right  to  all  the  costs  of  the  proceedings 
under  the  order  of  the  21st  Dea  [ula««e,  Q.U. 
— That  is  to  say,  he  is  not  to  have  those  costs 
unless  the  judge  shall  so  order.]  It  will  be  in  the 
discretion  of  the  judge.  I  wish  to  explain  why, 
in  my  opinion — and  I  think  in  the  opinion  of  all 
the  other  members  of  the  court,  although  they  did 
not  advert  to  it — we  do  not  impose  any  other 
terms  upon  the  mortgagees.  No  doubt  that  order 
gave  them  the  costs  from  the  commencement  of 
the  winding-up.  Those  proceedings  prior  to  the 
2l8t  Dec.  cannot  be  in  any  way  interfered  with  by 
his  action  of  foreclosure,  and  .therefore  I  see  no 
reason,  assuming  that  order  to  stand,  why  upon 
this  occasion  we  should  put  the  mortgagees  under 
any  terms  as  to  giving  up  any  right  to  costs  they 
may  have,  except  the  costs  of  the  inqniries  under 
the  order  as  to  the  priorities  of  incumbrances 
npon  the  property  comprised  in  t^e  security. 

The  order  made  by  tne  Court  of  Appeal  was  as 
follows :— Discharge  the  order  of  the  6th  Karch 
(the  order  appealed  from).    The  Credit  Company 


to  be  at  liberty  to  brine  such  action  as  they  may 
be  advised  to  enfbrce  ueir  security,  they  under- 
taking by  their  counsel  that  notwithstanding  the 
order  of  the  13th  Jan.  1879  their  coats  of  attend- 
ing inquiries  directed  by  the  order  of  the  2Ut 
Dec.  1878  shall  be  in  the  discretion  of  the  judge. 
The  costs  of  the  appellants  and  of  the  liqmdator,. 
of  the  application  xo  the  court  below  and  of  this 
appeal,  to  be  costs  in  the  liquidation.  No  order 
as  to  Uie  oostB  of  the  other  respondents. 

Solicitors  for  the  appellants,  Norton,  Bo$e, 
Norton,  and  Brewer. 

SoUoitorB  for  the  liquidator,  Dariey  and  OumhtT' 
land. 

Solicitors  for  the  other  appellants,  Pilnum  and 
Lane.  

April  2  and  8. 

(Before  Jxssbu  M.B.,  and  Baggallat  and 
Bramwsll,  L.JJ.) 

Be  South  Dubhak  Ibov  Gokfaitt  ;  T.  T.  SiciTH'a 
CAsa. (a) 

Company — Diireetor — Iioan  by  a  firm  to  the  com- 
pany— Partner  in  the  firm  a  ivreelor — Oiawfion 
to  regUter  eeewrity — OompaaiM  Act  18()2,  «.  43. 

Where  a  firm,  one  of  whoee  memberi  too*  a  dWedar 
of  a  company  in  eowree  of  winding-up,  had  ad- 
vanced money  to  the  company  on  the  eoearity  of  a 
tranifer  of  ddivery  warrantM  of  iron,  and  the 
warrant*  were  trauMerred  to  the  director-partner, 
hut  it  wot  eelabliehed  on  the  tvidence  that  the 
leourity  envred  to  the  benefit  of  the  firm,  and 
tliere  was  no  entry  of  the  tranaaction  on  the  re- 
gister of  mortgages  of  the  company  as  required  by 
the  43r(2  section  of  the  Companies  Act,  1862;  if 
was 

Heidi 


Chaplin  (L.  T.  Bep.  N.8.  228;  L.  Bep.  7  Ok. 
Ap.  289),  and  Ba  Native  Iron  Ore  Company  (34 
L.  T.  Btp.  N.8.  777;  L.  Bep.  2  Ch.  D*».345) 
did  not  apply,  and  that  the  seeuriiy  wa*  not  for- 
feited. 

Per  Jeesel,  M.B.  and  BramwM,  LJ. :  The  personal 
inoapaeity  of  "  a  director,  tnanager,  or  o^aer  o/ 
a  Ivmiied  company "  to  enforce  an  mnregi^erei 
■mortgage  of  property  of  the  eompany,  does  not 
prevent  a  firm,  one  of  ike  partners  in  which  is  a 
director  of  the  company,  from  eitforeing  an  «a- 
registered  mortgage  for  seeuring  a  loan  by  Asm 
to  the  company. 

Per  Jessel,  M.B.:  Personal  ditqual^iecUions  ere 
odious  in  equity,  and  ought  not  in  any  ease  to  be 
extended  further  than  actual  decided  law  war- 
rants, without  absolute  necessity. 

This  was  an  appeal  from  a  decision  of  Ball. 
y.C,  dismissing  a  summons  taken  out  by  the 
liquidator  of  the  South  Durham  Iron  Company. 
The  facts  and  arguments  are  fullv  reported  anU 
p.  63.  The  case  was  shortly  as  follows : — A  firm  of 
Thomas  Taylor  Smith  Brothers,  in  li^75,  lent  some 
money  to  the  company,  for  which  the  company 
accepted  a  bill  of  exchange  drawn  upon  them  by 
the  firm.  The  bill  was  afterwards  renewed  by  the 
company's  acceptance  to  a  bill  drawn  by  T.  T. 
Smith  alone,  one  of  the  partners  in  the  firm,  who 
was  also  a  director  of  the  company.   Sabaeqaently 
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(he  company  paid  p%rt  of  the  amoant  doe  on  this 
bil),  and  delivered  T.  T.  Smith  the  warrants  for 
2500  tons  of  piff  iron  belonging  to  the  oompany, 
by  way  of  secnnty  for  the  balance  due  on  the  bilL 
The  warrants  were  indorsed  in  blank,  bnt  the 
inn  was  entered  in  the  name  of  the  fiiin  in  the 
books  of  the  owners  of  the  warehouse  in  which  it 
was  placed.  This  oharg^  waa  never  registered  in 
the  company's  register  of  mortgages.  In  1876  a 
farther  payment  was  made  on  aocoont  of  the  loan, 
and  some  of  the  warrants  were  retamrd  to  the 
company.  When  the  liquidation  of  the  company 
oommenoed  33932.  remained  due  in  respect  of  the 
loan,  and  the  warrants  for  1500  tons  of  iron 
remained  in  the  possession  of  T.  T.  Smith.  Upon 
sn  application  by  the  lic|nidatar  for  an  order  that 
T.  T.  Smith  should  deliver  np  the  warrants,  the 
Yioe-Chanuellor  held  on  the  evidence  that  the 
debt  was  still  in  fact  dne  to  the  firm,  thongh  in 
form  it  was  dne  to  T.  T.  Smith  alone,  and  that 
oonseqaently,  as  no  doty  was  imposed  on  the  firm 
with  regard  to  the  registration  of  their  charge, 
the  previoas  decisions  of  the  Ckiart  of  Appeal  did 
not  apply,  and  the  application  most  be  refosed. 

The  liquidator  appealed. 

Sect.  43  of  the  Companies  Act  1862  provides 
that: 

Breir  limited  company,  under  this  Act,  shall  kee^  a 
ngiiter  (rf  all  mortgages  and  oharRes  specifloallT  aff  eobng 
yrapmtf  of  the  oompany,  and  ahafl  enter  in  anon  register, 
m  respect  of  snoh  mortgage  or  charge,  a  short  deaonption 
of  the  property  mortgaged  or  charged,  the  amount  of  the 
oharge  created,  and  ue  names  Si  the  mortgagees  or 
persons  entitled  to  snoh  charge.  If  any  property  ot  the 
oompanpr  is  mortgaged  or  ohaxged  without  snoh  entry  as 
•foresaid  being  m£de,  every  mreotor,  manager,  or  other 
ofioer  of  the  company  who  Knowingly  and  wuf  nllr  autho- 
rises or  permits  toe  omission  of  such  entry,  shall  incur  a 
psnalty  not  exceeding  502. 

The  Act  contains  no  provision  making  a  raort- 
IftgB  void  for  want  of  registration ;  bnt  the  Court 
of  Appeal,  in  the  cases  of  Ex  parte  Valpy  v. 
Oha^  (26  L.  T.  Bep.  N.  S.  228 ;  L.  Rep.  7  Ch. 
App.  289) ;  and  Be  The  NeUive  Iron  Ore  uompany 
[34  L.  T.  Bep.  N.  S.  777 ;  L.  Bep.  2  Ch.  Div.  346) 
held  that,  in  the  case  of  a  mortgage  to  a  director 
or  officer  of  a  company,  it  was  his  duty  to  see  that 
his  mortgage  was  registered,  and  that  if  ha  omitted 
to  do  so,  he  could  not  be  allowed  to  set  up  his 
Moority  against  other  creditors  of  the  company. 

0.  Morgan,  Q.O.  and  F.  T.  Proctor,  in  support 
of  the  appeal,  cited 

S4  Wyim  EaU  Coal  Comnami,  28  L.  T.  Bep.  K.  S. 

3«8;  L.  Bep.  lOEq.  515; 
Xx  parte  Valpy  and  ChapUn,  28  L.  T.  Bep.  N.  S. 

2»;  L.  Bep.  7  Ch.  App.  289; 
Se  Native  Iron  Ore  Company,  84  L.  T.  Bep.  N.  8. 

777 ;  L.  Bep.  2  Ch.  Div.  345 ; 
Be  Omeral  Provident  AMunmce  Company,  27  L.  T. 

Bep.  N.  S.  438;  L.  Bep.  14Bq.  907; 
Imperial  Mercantile  Credit  Aieoeiation  v.  Coleman, 
24  L.  T.  Bep.  N.  L.  290 ;  L.  Bep.  6  Ch.  App.  558  ; 
29L.  T.  Bep.N.  8. 1;  L.  Bep.  6  H.  of  L.  % ; 
Be  OenenU  Botith  Ameriean  Commmy,  54  L.  T.  Bep. 

N.  S.  202,  706 ;  L.  Bep.  8  Ch.  Wv.  837 ; 
Se  Bonntgh  of  Hackney  Ifetcipaper  Compamy,  L.  Bep. 

3  Ch.  Div.  669 ; 
The  Companies  Act  1862,  s.  43. 

IKekinton,  Q.C.  and  CaldeeoU,  for  T.  T.  Smith 
and  Co.,  in  support  of  the  Vice-Chancellor's  order, 
tebrred  to 

KnowWe  Morlgage,  37  L.  T.  Bep.  N.  S.  351 ;  L.  Bep. 

6  Ch.  IMt.  556  ; 
Burhinehau  t.  NicholU,  39  L.  T.  Bep.  N.  S.  306 ; 

L.  Beo.  3  H.  of  L.  1004 ; 
lindley  on  FKteership,  p.  472. 


Jbssxl,  M.B. — This  is  an  appeal  from  a  deci- 
sion of  Hall,  Y.O.,  and  the  sole  point  we 
have  to  decide  is,  whether  the  ciroamstanoes  of 
this  case  are  snoh  as  to  distinguish  it  from  two 
decisions  of  the  Court  of  Appeal  by  which  we  are 
bound.  The  first  decision  was  given  in  the  case 
of  2%e  Pt»l«nt  Bread  Jfae&ine  Company,  Ex  pairie 
Valpy  and  OhapUn,  in  which  a  solicitor  employed  by 
the  company  took  a  charge  on  certain  debts  due  to 
the  company,  which  charge  was  not  registered, 
and  the  court  decided  it,  consisting  then  of  James, 
L.J.,  sitting  alone.  When  I  say  "  alone,"  I  merely 
mention  the  fact  that  be  was  alone,  al  thongh  that 
does  not,  in  my  opinion,  detract  from  the  value  of 
the  judgment.  He  says :  "  It  is  the  duty  of  the 
officers  of  the  company  to  see  that  every  charge 
specifically  affecting  the  pnqierty  of  the  company 
is  registered.  I  am  of  cpinion  that  no  director, 
manager,  or  other  officer  of  a  company  can  avail 
himself  of  a  charge  which  is  not  registered,  and 
everyone  standing  in  a  fiduciary  position  towards 
a  company,  is  bound  to  see  that  the  company  obeys 
the  directions  of  the  IiMislatare,  and  I  am  of 
opinion  that  the  &ilnre  oi  the  appellant  to  do  so 
is  fatal  to  the  case."  Then  ha  goes  into  the  qaeation 
as  to  the  person  not  bdnsttheir  regular  solicitor, 
which  is  not  material.  That,  therefore,  was  a 
decision  that  an  officer,  as  he  was  held  to  be,  of 
the  company,  being  owner  of  an  unregistered 
charge,  could  not  avail  himself  of  it  in  the 
win£ng-up,  for  that  was  the  only  decision  there 
was  there.  The  next  decision  was  given  in  the 
matter  of  the  Naiioe  Iron  Ore  Oompamy,  and  tnat 
was  delivered  by  the  fnll  Court  of  AppeaL  In 
that  case  there  was  a  registration,  but  an  imper- 
fect one,  not  complying  with  the  requisitions  of 
the  Act  of  Parliament.  Mellish,  L.J.,  in  giving 
the  final  judgment,  said,  "It  is  an  establishea 
rule  that  where  a  director  or  officer  of  a  limited 
company  advances  money  on  the  security  of  a 
debenture  or  mortgage  of  the  company,  and  omits 
to  register  it  in  aoooraanoe  with  the  Act  of  Parlia- 
ment, the  consequence  is  that  he  has  no  charge  as 
against  the  creditors."  Then  he  says,  "  The  point 
was  in  the  first  instance  so  held  by  Malins,  V.O., 
in  the  case  of  The  Wynne  Hali  Coal  Oompawy, 
and  by  the  Master  of  the  Bolls  in  Ex  parte  Valpy 
and  ahaplin,  and  that  decision  was  afterwanls 
affirmed  on  appeal."  He  is  referring  there 
to  the  rule,  and  then  he  goes  into  the 
<{aestion  of  the  distinction  between  a  mortgage 
imperCsotly  registered  and  one  not  registerea  at 
all,  and  he  holds  that  there  is  none.  Bagg^lay, 
L.J.  says :  "  I  entirely  oonoor  in  the  decision,  and 
I  adopt  the  hinguag^  used  bv  James,  L.J.,  in  the 
case  of  Eu  parte  Falpy  and  OhapUn,"  and  then  he 
quotes  it,  and  James,  L  J.  concurs,  and  that  is  the 
whole  of  the  aothority  we  have  got.  The  first 
qneetion  we  have  to  oonsidcrr  is,  wimther  the  pre- 
sent case  can  be  distinguished  from  those  oases. 
I  find  that  in  the  case  of  Valpy  and  ChapUn, 
Jamee,  L.J.  said  that  there  is  a  power  to 
give  such  a  mortgage  as  this,  and  it  is  not 
made  void  for  want  of  registration,  and  in  the 
snbaequent  case  of  the  Omerol  South  Ameriean 
Company  the  full  Court  of  Appeal  also  held  that 
the  mortgage  was  not  void  for  want  of  reg^tr»- 
tion,  and  ^t  shareholders,  not  being  directors, 
who  took  the  benefit  of  that  mortgage,  were 
entitled  to  enforce  their  seoority.  Therefore  yon 
have  tiieae  two  points  established  :  first,  that  a 
director,  manager,  or  officer,  cannot  avail  himself 
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of  the  aeenrity ;  and,  secondly,  that  the  aecority  ia 
valid  and  is  available  to  any  person  not  occnpying 
those  poBttiona.  What  is  the  result  f  Theresnlt, 
to  my  mind,  ia  that  the  decisions  estahlish  that 
there  ia  a  petamal  disqnalifioation  in  the  director 
(I  nse  that  eocpreesion  for  the  sake  of  shortness 
for  the  whole  three)  to  avail  himself  of  the  seoarity 
as  holder — that  ia,  if,  when  he  comes  forward  to 
eoforoe  the  seonrity,  it  can  be  shown  thab  he  was, 
at  the  time  of  the  creation  of  the  security,  a 
direotor,  &c.,  he  cannot  avail  himself  of  it.  If 
that  is  the  true  view  of  the  decisions — and  I  can 
find  no  other  which  will  reconcile  the  two  series  of 
decisions  in  the  Appeal  Court — ^ia  there  not  a  rule 
of  equity  that  you  saallnoteztendpersooaldi^qnali- 
fication  and  the  forfeiture  therel^  resulting,  to  the 
pcejodice  of  ionooent  persons  r  I  have  always 
■considered  that  equity  sets  itself  emphatically 
against  forfeitnre  of  every  kind,  and  most 
emphatically  against  penalties  being  imposed, 
unless  they  are  imposed  in  the  most  direct  and 
imeqnivocal  manner,  and  I  have  always  con- 
sidered it  to  be  a  principle  of  eqoity,  that 
where  there  is  a  personal  disqualification  attaohing 
to  a  man  in  relation  to  proprnty,  that  personal  dis- 
qnaMoation  is  not,  as  a  rolet  to  affect  innocent 
persons,  and  that  ia  really  what  the  Appeal  Court 
IMS  determined.  Kow,  ought  we  to  apply  that 
principle  to  the  case  of  a  partnership  F  If  the 
security  were  originally  given  to  a  partnership  in 
which  the  director  was  a  partner,  or  if  it  were 
afterwards  transferred  to  a  partnership  in  wbidi 
the  director  was  a  paruiei,  how  are  yon  to  work 
OBt  the  principle  P  Ls  one  sense,  of  course,  all  the 
partners  are  liable  for  the  acts  and  defaults  of 
their  copartners  in  the  course  of  the  carrying  on 
of  the  partnership  business  ;  in  the  oUier,  it  may 
be  ssad  you  do  not  affect  the  interests  of  innocent 
parties,  vis.,  the  copartners,  by  attadiiag  to  them 
the  oonseqnenoea  of  the  personal  default  of  their 
partner,  not  as  their  partner  in  the  course 
of  the  partnership  business,  but  in  another 
character,  via.,  that  of  managing^  partner  of 
another  partnership  busiDess.  It  appears  to  me 
that,  inasmuch  as  if  you  apply  the  rule  of  for- 
feitore  you  affect  the  interests  of  the  innooent 
partners,  and  if  you  do  not  apply  it,  you  may,  to 
sooM  extent,  benefit  the  partner  who  has  been 
gmlty  of  d^nlt,  the  rule  of  equity  compels  yon 
to  say  that  in  that  case  yon  would  rather  give 
some  benefit  to  the  defanlter  than  enforoe  the 
forfeiture  against  those  who  are  innocent;  and 
therefore  taking  it  in  that  broad  way,  simply  as  a 
personal  disqnalifloatioo.it  appears  to  me  that  the 
rale  of  forfcetnre  ought  not  to  apply  in  a 
case  of  partnership.  There  is  anotner  reason 
for  that,  which  has  weighed  with  me,  and  that 
is  the  argument  of  inconvenience.  There  are 
in  this  country  not  so  many  partnerships  of 
the  descriptioa  I  am  about  to  mention  as 
there  were,  bat  still  there  are  a  good  many 
partnerships  in  joiat-stock  companies  with  un- 
limited liability  and  not  incorporated.  At  one 
time  they  were  very  numerous,  and  we  have  stiU  a 
great  many  insurance  companies  in  that  position, 
and  a  good  many  banks  and  other  large  companies. 
Those  are  ordinary  partnerships.  If  one  of  those 
companies  were  to  lend  money  to  an  incorporated 
company  with  limited  liability,  and  it  turned  out 
that  one  of  their  shareholders  waa  oue  of  the 
directors  of  the  borrowing  company,  is  would 
strike  one  as  very  unjust  that  a  man  who  held 


pw*"»r*  *   hundred    thousandth    part    of  the 
propwt^   of   the    leading   company   should  by 
his    omiasiea    sa    manager   or   aaanaging  part- 
ner of    ttie   borrowing    eompaay,    dmiroy  ths 
secnrily  in.  the  haada  of  the  lending  company.   lb 
appears  to  mm  thai  that  argnmenb  frost  oon- 
venienoe  is  ene  which  is  not  to  be  forgotten,  lai 
therefore  I  skonld  he  prepared  to  hold  with  the 
Yice-Ohaooellor,  that  these  decisions  with  regard 
to  personal  diaqnalification  are  not  to  be  sztendtd 
to  cases  of  partnership;    The  same  question  would 
arise  in  tiie  esse  of  ordinary  ioint-stodc  compsaies 
if  the  lending  compsay  had  a  director  who  happened 
also  to  be  a  direotor  of  the  borrowinf^  company. 
It  would  bfi  a  matter  of  inconvenience  to  eitead 
the  doctrine,  which  I  think  is  established,  to  anch 
a  case  aa  that,  and  therefore  both  on  principle  sad 
as  a  question  of  convenience,  I  think  it  ought  not 
to  be  so  extended.    I  now  come  to  consider  the 
faoM  of  the  case  to  see  whether  the  version  of  the 
matter  adopted  by  the  Yice-Chanoellsr  is  sa  cor- 
rect ss  I  think  is  the  principle  of  his  decinae. 
The  facta  really  do  not  appear  to  me,  Hir\j  ooa- 
sidered,  to  admit  of  conteovern  as  to  their  legal 
effect,  but  I  speak  for  myself  akme.    J  am  not  at 
all  sure  that  my  view  on  this  part  of  the  case  ia 
8hw«d  by  both  my  learned  colleagues.      [Afiar 
referring  to  the  facts  at  some  length  his  Lordahip 
oontinned:]      Now  I  cannot  find  any  evidenea 
whatever  of  any  authority  on  the  part  of  the  fim 
to  change  the  original  debt  due  to  the  firm  into  a 
debt  due  to  Mr.  T.  T.  Smith.    Of  ooorse.  if  the 
firm  had  brenght  an  action  against  the  Iron  Coaa- 
pany,  the  company  must   have   pleaded  eithtr 
accord    and    satiafaetieB,  or  payment,  and  with- 
out   evidence   of    authority   in>m    ^e    firm,  it 
appears  to  me  they  could   not  have  succeedad 
in    the   action.      The    result    therefore    is   that 
the  debt  at  the  moment  of  the  security  being 
given  was  still  due  to  the  firm.    Whether  the  bill 
drawn  by  Mr.  T.  T.  Smith  is  to  be  treated  as  a 
collateral  security  or  not,  it  is  not  necessary  to 
decide,  but  it  appears  to  me  ^  must  be  so  treated 
in  the  absence  of  authority  given  by  the  firm. 
That  being  so,  the  security  was  intended  to  be  a 
security  for  the  debt,  and  that  it  was  intended  sa  a 
aecnrity  for  the  debt  dne  to  the  firm  ia  evidenced 
by  the  ledger  of  the  company,  which  has  bees 
produced,  and  in  which  the  account  headed  origi- 
nally  "  Taylor  Smith  Brothers  "  remsina  witiimt 
alteration  to  the  end,  and  credit  is  given  in  it  for 
those  very  aoceptanoes  drawn  in  the  name  of  Tsykir 
Smith  alone  as  being  a  credit  against  the  firm  of 
Taylor  Smith  BrotliSrs.    It  was  also  stated  to  ns 
and  not  deautd,  that  there  was  aa  inspeotiaa  of 
the  books  of  the  firm,  and  I  think  it  not  aa  un&ir 
inference  thfct  if  anything  advmxtageonB  to  the 
appellants  ooold  have  been  found  in  those  bodn 
we  should  have  heard  something  of  their  contrata. 
Under  these  drcnmatanoea  it  appears  to  ma  that 
the  seonrity  wsa  given  for  the  debt  of  the  firm, 
and  waa  therefore  originally  a  mortgage  given  to 
the  firm.      But  I    now   pass  to  another  point. 
Assume— which    is    the   most  favouisUe   view 
for   the   appellants — that    my    previous    opinioa 
ia  not  well  founded.    It  was  wen  a  seonrity  given 
to    Mr.  Taylor    Smith  as  trustee  for  his  firm, 
fur  there  is  not  a  pretence  for  saying  that  there 
ever  was  any  airaagement  between  the  firm  and 
Mr.  Taylor  Smith  by  which  be  became  the  owner 
of   the  debt.     Well  then  he  did,  by  indorsing 
the  warrants,  transfer  the  aecimtv  to  hu,fiBBi  ia 
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wboae  name  it  now  stands.  [Dickinson,  Q.C. — I  do 
not  think  tibere  was  an  aotiaal  indoraemsBt.]  I 
thought  thmr  were  indorsed  baek,  bat  there 
was  a  handing  of  them  orer,  wbiidi  is  the 
same  thing  as  an  indorsement,  and  we  have  it 
in  evidence  thac  there  were  d^<eotion8  given  to 
the  warehousing  firm,  whioh  they  oomplied  with, 
to  warehoiue  the  goods  in  the  same  of  the  firm. 
That  haa  been  done,  and  the  resnlt  is  that  in  that 
case  the  firm  would  be  teansferees  of  the  seoority. 
Now,  as  I  understand  the  decisions,  a  transferee 
18  not  affeoted  in  the  slightest  degree.  A  director 
takes  a  security,  perhaps  in  the  name  of  a  trustee 
for  himself,  perhaps  in  hie  own  name,  and  then  he 
tiansfers  it  to  B.,  who  transfers  it  to  C.  and  so 
<m.  When  yoa  gnt  to  the  twecUesh  man  he 
cannot  find  out  or  know  whether  a  year  or  two 
ago  the  man  who  originally  took  the  mortgage 
was  or  was  not  a  director  at  tliat  tinae,  and  there 
is  therefore  a  T«ry  good  reason  for  siting,  in  the 
absence  of  a  register,  that  he  need  wot  find  oat 
whether  every  shareholder  of  the  laortgage  was  or 
was  not  a  director.  It  afjpears  to  me  that  the 
disability  is  the  x^^boiiaI  disability  of  the 
bolder  at  the  time  he  comes  to  enforae  his  charge, 
and  that  unless  that  hcdder  has  been  himself 
gnilty  of  some  default,  that  holder  does  not  lose 
the  benefit  of  his  secnrity.  There  is  another 
observation  which  I  should  like  to  make  about  the 
position  of  a  partnership.  It  -was  very  mni^ 
preeaed  upon  me  that  a  man  conld  not,  by  taking 
partners,  rid  himself  of  a  liability ;  but  I  think  the 
answer  to  that  is  very  simple.  In  the  present  oase 
yon  can  determine  in  what  character  the  aot  was 
done.  Mr.  Taylor  Smith,  we  will  assume  for 
this  purpose,  efiiected  the  loan,  or  rather  took 
the  security  for  the  loan  whioh  had  been  previously 
made  on  behalf  of  his  firm.  His  aotion,  as  agent 
for  the  firm,  or  as  managing  partner,  ceases  when 
the  Booarity  is  effected.  The  reg^istratiou  is  the 
duty  of  the  company,  the  neglect  to  register  is  by 
an  <^eer  of  the  company ;  and  therefore  the 
wrongful  omission  to  register,  whiuh  is  what  in- 
Tolyes  the  personal  disqualification,  would  be  the 
act  of  Mr.  Taylor  Smith  as  au  officer  of  the  com- 
pany. You  can  therefore  see  that  it  was  not  as  a 
partner  of  his  firm,  bat  as  a  managing  partner  or 
director  of  bis  oompaay,  that  he  was  gnilty  of  the 
omission.  Kow,  when  it  is  an  individual  in  his 
own  behalf,  it  may  well  be  that  yon  cannot  say 
that  you  can  sever  the  two  characters,  but  where 
yoa  nave  a  man  acting  as  agent  for  two  bodies, 
and  yon  oan  sever  the  characters,  it  appears  to 
me  anything  but  jnst  to  say  that  the  aot  of 
ooBSsion  should  be  attributed  to  any  other  cfaa- 
laoter  than  that  alone  in  which  it  was  possible 
far  him  to  do  it,  via.,  aa  an  agent  of  the  company ; 
and  therefore  I  think  the  result  of  that  agency 
dtonld  foil  npon  the  principal,  viz.,  upon  the 
oosnpaay.  There  is  one  other  observation  to  be 
made.  If,  by  reason  of  any  misfeasance  of 
his,  he  has  iaflioted  loss  on  the  company,  the 
oompaay  is  not  without  remedy ;  but  if  he 
has  iafUnted  loss  on  his  partners,'  it  does  not 
^ypear  to  me  at  present  that  they  would  have 
any  reasedy.  That  also  is  an  additional  considera- 
tion, which  ought  to  weigh  with  the  court  in 
deciding  whether  or  not  the  doctrine  of  disqnali- 
fieation  is  to  be  applied  to  this  case.  There  is 
cme  final  iwaaik  I  will  make,  and  I  hope  it  does 
not  eetifliet  with  the  decisions  which  I  say  I  am 
boond  by,  and  that  is,  that  personal  disqaaUfi- 


oationB  are  odious  in  equity,  and  that  they  ought 
not  in  any  ease  to  be  extended  farther  than  actual 
decided  law  warrants  without  abaohite  necessity. 
I  think  in  this  oase  no  sach  necessity  exists,  and 
therefore  I  am  of  opinion  that  the  Yiee-ChaB- 
oellor's  oondnsion  is  correct,  and  ought  to  be 
affirmed. 

Baooallat,  L.J.— At  an  early  stage  of  fUtB 
srgnments  on  this  appeal  I  sugeested  that  there 
were  but  two  questions  to  be  decided,  and  I  remain 
of  the  same  opinion  still.  The  first  is  whether  the 
Court  of  Appeal,  as  at  present  constituted,  is 
bound  by  the  decision  in  The  Natiee  Iron  Ore 
Gompauy,  and  the  other  decisions  which  have  been 
referred  to,  which  preceded  that  case;  and  the 
next  is,  if  the  present  court  is  so  bonnd,  whether 
the  oase  now  niid«r  consideration  can  be  distin- 
gnished  from  that  of  The  Native  Iron  Ore  Cont- 
pony.  With  regard  to  the  first  question,  the 
answer  to  it  generally  would  oertainly  be  in  the 
affirmative,  tluit  the  court,  as  now  oonstitnted,  ie 
bound  bv  the  previous  decision  in  the  same  court. 
But  I  am  far  from  saying  that  there  ore  not 
exoeptional  crroumatances  under  whioh  the  court 
would  rwt  be  so  bound.  I  may  mention,  by  way  of 
illustration,  possibly  where  the  decision  has  been 
recent,  and  the  circumstances  connected  with  it 
show  that  it  was  not  very  fully  considerad ; 
secondly,  where  doubts  are  entertained  by  some  of 
the  judges  themselves  who  have  taken  part  in  snoh 
decision ;  and,  thirdly,  where  there  is  a  ooii- 
ourrenon  of  opinion  outside  the  members  of  the 
court  so  constituted,  to  the  effect  that  the  decision 
was  one  which  conld  not  be  supported.  But,  in 
my  opinion,  none  of  those  reasons  apply  in  the 
present  case.  The  decision  in  the  case  of  The 
Native  Iron  Ore  Company  may  be  simply  stated  in 
this  waf :  If  a  director  of  a  company  advances 
money  to  the  company,  and  takes  as  seouri^  for 
such  advance  a  clmrge  npon  the  property  of  the 
company,  and  omits  to  register  such  dmrge,  he 
shall  not  be  at  liberty  to  avail  himself  of  enob 
secarity  as  against  the  other  creditors  of  the  com- 
pany. '  That  view  was  origiaally  held  by  Malinw, 
V.C,  in  The  Wynn  Hall  Gompaay't  oase,  in  the 
yotr  1870,  and  it  was  followed  by  Lcrd  Bomilly, 
at  the  Bolls,  in  Valpy  and  Chaplin's  case,  whiui 
afterwards  came  before  the  Court  of  Appeal, 
where  it  was  adopted  by  James,  L.J.,  sitting  alone. 
It  was  again  followed  in  The  Native  Iron  Ore  Oom- 
jiaay  move  reoently,  and  in  that  case  James,  L. J. 
said  to  Mellish,  L.J.  and  myself  that  inasmuch  as 
that  previoas  decision  had  been  come  to  by  himself 
sittine  alone,  he  was  anxious  tbat  we  should  fully 
consider  the  case  and  intimate  to  him  whether 
we  did  or  did  not  fully  concur  with  him,  and  he 
abstained  from  giving  judgment  himself  at  length. 
Speaking  for  myself,  and  I  think  I  may  say 
for  JdielUsh,  L./.,  we  gave  our  best  considera- 
tion to  that  case,  and  in  the  result  we  came  to  the 
oonolnsion  that  the  Lord  Justice  had  been  right 
in  Valpy  and  Chapiia's  case,  and  therefore  in 
The  Native  Iron  Ore  CompoMy  we  fiiUowed  tiiat 
decision.  Under  these  circumstances  it  oaimot 
be  said  to  be  a  recent  decision,  and  it  caanot  be 
said  to  be  a  single  decision,  because  it  has  been 
followed  tlirongh  a  long  coarse  of  yeara,  and  has 
never  been  appealed  from.  The  next  class  of 
oases  in  whioh  I  think  the  Court  of  Appeal  is  not 
altogether  bound  by  its  previous  decisions  are 
thoae  oases  in  which  a  dcubt  may  be  entertained 
by  members  of  the  conrt,  whO  ircfffj^^r^^^v^v^ 
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former  decuiona.  I  hope  we  are  all  open  to  convio- 
tion,  and,  if  onr  attention  is  drawn  to  a  decision 
previonsly  given  by  ns,  and  it  is  shown  ns  that 
snch  dedsion  is  even  donbtfol,  I  think  there  wonid 
be  a  desire  on  the  part  of  eveij  jadg^  sitting  in 
this  conrt  to  have  saoh  a'  case  farther  considered 
aad  all  donbt  remoTed.  Bat  np  to  the  present 
time  there  does  not  appear  to  me  to  have  been  any 
doabt  whatever  in  the  minds  of  the  indges  who 
tookpart  in  this  decision.  As  regards  uie  case 
of  The  Naiioe  Iron  Ore-  Oompany,  ICellish, 
L.J.  and  myself  did  not  for  the  first  time  have 
the  qaestion  under  oar  consideration,  for  in  the 
case  of  The  Qenerai  South  American  Company,  in 
whicdi  the  mortgages  or  charges  had  not  been 
registered,  but  where  the  pmission  to  renister  was 
not  the  fanlt  of  the  parties  who  owned  the  charge, 
and  where  the  persons  who  owned  the  charge  £d 
not  stand  in  any  fidnciary  relationship  to  the  oom- 
pany, the  same  argument  was  ad(uessed  to  ns 
which  was  subsequently  used  in  the  case  of  The 
Native  Iron  Ore  (fompanu,  where  tita  party  omit- 
ting  to  resister  was  a  director.  In  Uuii  case  we 
drew  a  distinction  between  the  two  classes  of  cases. 
Therefore,  I  may  say  that  the  seocod  class  of 
cases,  in  which  tne  court  of  appeal  is  not  neces- 
sarily bound  by  former  decisions,  does  not  inolade 
the  present  case.  Then  the  third  class  of  cases  is 
where  there  is  a  oononrrence  of  opinion  amongst 
those  whose  opinions  are  deserviiu;  of  considera- 
tion outside  the  court  Itself  that  the  former  deoi- 
sioos  are  questionably.  Now  I  desire  to  pay 
every  respect  to  any  views  entertained  by  the 
Master  of  the  Bolls,  bat  at  the  present  time  I  am 
not  aware  that  any  tepression  of  dissent  from 
the  dedsions  of  the  oases  to  which  I  am  re- 
ferring has  been  given  by  any  other  judge. 
I  think,  therefore,  I  am  justified  in  saying  ^t, 
having  regard  to  the  number  of  judges  who  have 
expressed  their  opinions  with  respect  to  the 
pnnoiples  upon  which  these  decisions  proceeded, 
there  is  not  that  general  concurrence  on  the  part 
of  others,  whose  opinions  are  most  deserving  of 
consideration,  as  would  induce  this  ooart  to  depart 
from  the  dedsion  previoasly  given.  In  this  case, 
if  there  had  been  snfiSoient  reason  for  it,  the 
diffionlty  could  have  been  met  by  summoning  an 
additional  number  of  judges  to  sit  in  the  Court  of 
Appeal  to  rehear  a  question  as  to  which  there 
appeared  to  be  a  reasonable  donbt.  I  assame  we 
axe  bound  now  by  the  view  which  has  been  laid 
down  by  the  Master  of  the  Bolls,  but  as  our 
former  decisions  have  been  somewhat  severely 
criticised,  I  have  thought  it  right  to  make  these 
observations  with  regud  to  the  extent  to  which 
those  decisions  are  open  to  consideration  by  the 
present  court.  I  now  pass  on  to  the  considera- 
tion of  the  second  queetioo.  I  have  said  that 
those  decisions  have  been  criticised  somewhat 
severely,  bnt  I  do  not  suggest  that  snch  critiosim 
was  at  all  improper.  On  the  contrary,  I  think  it 
is  highly  desiiBble  that  decisions  upon  any  impor- 
tant question  should  be  made  the  subject  of 
critidsm  by  other  judges.  No  doubt  such 
critidsm  may  eventually  lc«d  to  the  rectification 
of  decisions  which  have  been  found  to  admit  of 
doubt,  and  which  may  have  been  unfortunately 
given.  The  extent  to  which  that  critidsm  is 
carried  will  of  coarse  be  regulated  by  the  deeore- 
tion  of  the  particular  judge  who  is  called  upon  to 
make_  it.  But  I  do  not  propose  on  the  present 
occaaion  to  enter  into  any  consideration  as  to 


whether  the  casea  to  which  I  have  alluded  wen 
rightiy  decided  or  not.  If  it  were  necessary  to 
say  more,  I  might  refer  to  the  words  of  James,  L  J. 
in  £>•  parte  Valpy  and  Chaplin,  which  I  adopted 
in  the  snbseqaent  dedsion  of  The  Naiioe  Iron  Ore 
Company :  "  It  is  the  duty  of  the  officers  of  s 
company  to  see  that  every  diarge  spedficallv 
affecting  the  property  of  the  company  is  registered, 
and  I  am  of  opinion  that  no  director,  manager,  or 
other  officer  <x  the  oompany  can  avail  himself  of 
a  charge  which  is  not  registered.  Everyone 
standing  in  a  fidadary  relation  towards  the.com- 
pany  is  bound  to  see  that  the  oompany  dbeyn 
the  directions  of  the  L^islature,  and  I  am  of 
opinion  that  the  &ilare  of  the  ^>pel]ant8 
to  do  so  is  fatal  to  the  appeaL"  I  do  not  think  it 
neoessary.ndther  do  I  consider  it  woald  be  within 
tile  scope  of  my  duty,  to  enter  into  oootroversial 
oritidsms  upon  the  objections  which  have  been 
raised  in  the  course  of  the  preaent  argument  to 
those  decisions.  I  adhere  most  distinctly  to  the 
prindples  enondated  in  those  oases,  and,  as  fitf  as 
my  opinion  is  worth  anything,  I  think  they  ware 
rightly  dedded.  Now  the  question  is  whether  the 
present  rase  can  be  distinguished  from  the  ded- 
sion in  Th«  Notice  Iron  Ore  Company.  As  at 
present  advised,  my  impression  is  that  it  cannot  be 
distinguished,  uid  I  am  also  boond  to  say  that  one 
or  two  ailments  have  been  addressed  to  us  her^ 
which  might  have  made  me  think  it  deeiraUs  to 
take  further  time  for  oonnderation  to  see  whether 
my  general  impression  was  nut  wrong.  But 
inasmuch  as  both  of  my  ooUeagues  are  dearly  of 
opinion  that  this  case  can  be  fistinguished  from 
the  case  of  The  Native  Iron  Ore  Oompany,  I  do  not 
think  it  necessary  to  postpone  the  delivarr  of  the 
judgment  in  this  case  in  order  that  J  might 
satisi^  my  mind  upon  those  one  or  two  points, 
whioh,  at  the  present  moment,  do  not  much  alEeot 
me,  bnt  which  I  might  have  tboaght  it  desirable 
to  inqnire  farther  into.  At  the  present  moment  I 
need  not  say  more  than  that  I  do  not  see  my  way 
to  distinguish  this  case  from  that  of  The  Native 
Iron  Ore  Oompany. 

Bkahwell,  L.J. — I  am  of  opinion  that  thk 
order  should  be  affirmed,  and  the  appeal  should  be 
dismissed.  I  consider  myself  entuely  bound  by 
those  two  decisions,  to  wludi  reference  has  been 
made,  and  if  this  case  had  been  within  the  prind- 
pie  of  them,  it  ought  to  follow,  and  have  the  same 
result,  but  I  think  it  is  distinguishable.  I  am 
quite  aware  of  the  diffiouUj  whioh  has  been 
adverted  to  by  the  Master  of  the  Bolls  and 
Baggallay.  L.J.,  that  in  this  case,  as  in  a  great 
many  others,  it  may  happen  that  nt^er  a  prejadioe 
one  has  come  to  a  wrong  condusion  upon  matters 
of  ttet.  I  have  very  often  seen  a  witness  in  the 
box  who  waa  suspeisted  of  giving  dishonest  evi- 
denoe,  where  the  first  thing  he  has  done  has  been 
to  decdve  himsdf,  and  then  honestly  come  for- 
ward and  decdve  others,  and  I  think  it  is  quite 
possible  that  a  similar  operation  may  have  been 
going  on  in  one's  own  mind  where  one  does  not 
agree  with  the  dedsions  whioh  are  supposed  to 

govern  the  case  before  us.  Now,  I  should  not 
ke  to  say  that  one  ought  to  prooeed  to  overrule 
the  decision  of  a  court  of  ooKwdinate  Joriadiction 
on  all  the  grounds  put  by  Baggallay,  llj.  I  can 
conceive  that  it  is  posnble  in  nertain  caaas  where 
an  Act  of  Parliament  has  been  overlooked,  or  a 
previoaa  dedsion  or  some  undeniable  flKst,  bat,  as 
a  rale,  it  is  much  bet5«j.^^tl^c^3^^  be 
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^oremed  by  the  deciaiona  of  oonrta  of  co-ordiute 
lariadiotioi],  leaving  it  to  the  higher  court,  if  it 
ou  been  wrong  before,  to  set  the  matter  right. 
And  I  think  where  that  is  so,  it  is  better,  as  a 
rale,  that  yon  ahonid  not  expreas  dissent  or  donbt 
•boat  dedsiona  which  are  said  to  eorem  the  case 
before  yoa.     For  my  own  part  I  lliink  it  is  a  rery 
onaafe  thing  to  do  so  in  this  particular  oaae. 
When   I   consider   who   the  jaagea   were   who 
^eoided  thoae  two  cases  I  feel  that  it  is  mooh  more 
likely  I  shoald  be  wrong  in  differing  from  them 
than  that  I  shoald  tnm  oat  to  be  right  However, 
ao  mnch  has  been  said  in  this  case,  and  it  ie  so 
-extremely  difficnlt  to  apply  a  case  as  an  anthority, 
without  ascertaining  the  prinaple,  and  in  endea- 
vonring  to  aaoerjun  the  principle  it  is  so  difScnlt 
to  avDid  saying  that  you  Dave  not  saoceeded  in  it, 
«nd  do  not  agree  with  the  decision,  that  I  shonld 
be  ancandid  if  I  were  not  to  say  that  I  do  not^ 
accede  to  those  two  deoisioDS.      I   cannot    think' 
that   they  were   well   founded.      Bnt    I    agree 
with  Bag^^lay,  L.J.,  that  it  is  inexpedient  to  go 
into  considerations  for  the  purpose  of  showing 
that  thev  were  not  well  founded.    I  may  deceive 
myaelf,  but  I  think  I  have  some  cogent  considera- 
tiona  in  my  mind  to  show  that  they  were  not; 
biit,_  however,  the  only  thing  we  have  to  in  thia 
particular  case  is  to  admit  them  as  authorities 
and  to  extract  the  principle  from  them  as  well  as 
we  can,  and  aee  whether  thia  oaae  ia  diatingnish- 
aUe.    I  understand  the  prindple  is  that  which 
has  been  enunciated;  a  peculiar  one  which  the 
Haater  of  the  Bolia  and  Baggallay,  L.J.  both 
deaoribe  in  the  same  way,  that  where  there  is  a 
direotor  or  oflSoer  of  the  company  whose  duty  it  ia 
to  see  that  the  mortgages  or  onargea  are  regis- 
tered, and  he  has  a  mortgage  or  cnar|p  which  is 
not  TCfriatered,  there  is  a  personal  disability  on  his 
part  wnioh  prevents  him  setting  up  that  mort- 
gaos  or  flharge.    To  what  extent  that  would  go  I 
really  do  not  know  ;  whether,  if  a  creditor  issued 
eanontimi^  and  aeiaed  the  property  alleg^  to  be 
diarged,  it  could  be  set  up,  it  is  not  necesaary 
DOW  to  diacnaa ;  but  I  understand  that  the  prin- 
ciple of  the  deoision  is  that  which  I  have  men- 
tioned.    In  order  to  see  whether  it  governs  the 
preecpt  case,  we  must  first  of  all  ascertain  what 
the  facts  are.   It  ia  perfectly  clear  that  the  shares 
that  stood  in  the  name  of  the  partioular  respon- 
deat here,  Thomas  Taylor  Smith,  were  the  pro- 
perty of  the  partnerriiip,  Taylor  Smith  Brothers. 
Of  that  there  ia  no  doubt.    In  my  opinion  the 
debt  due  from  the  liquidated  company  was  a  debt 
doe  to  Taylor  Smith  Brothers,  and  never  was  due 
to  Thomas  Taylor  Smith  alone.     Now  that  is 
sworn  to  by  Thomas  Taylor  Smith,  and  it  is  not 
improbable  in  itself;  it  ia  corroborated  bj  the 
cironmstance  of  the  cheque  being  drawn  in  the 
w^  it  was,  and  there  is  no  cross-examination 
•dministered  to  him,  and  in  the  ledger  of  the 
sompairy  it  is  treated  as  a  tranaaction  between 
Tartar  Smith  Brotbera  and  the  company.    Then 
•a  attempt  ia  made,  which  I  cannot  but  charae- 
terisA  ss  nopelees,  to  show  that  although  the  debt 
was  originallir  doe  to  Taylor  Smith  Brothers,  yet 
somehow  it  nad  become  a  debt  due  to  Thomaa 
Tqrlor  Smith  alone,  or  at  all  events,  that  the 
aeooritr  waa  Kiven  to  him  alone,  on  account  of 
the  debt  due  to  Taylor  Smith  Brotbera.    Really, 
in  order  to  anppose  that  the  debt  became  due  to 
bim  alone,  you  must  suppose  that  his  partners 
had  agreed  to  give  up  toe  company  as  debtora, 


either  in  consideration  of  his  becoming  personally 
liable  to  the  partnership  or  for  some  other,  nr  no 
consideration  at    all,  and  that   Thomas   Taylor 
Smith  agreed  to  put  himself  in  that  situation  of 
responsibility  to  the  firm,  and  that  the  company 
agreed  to  be  liable  to  him,  when  of  this  there  is 
not  one  particle  of  evidence.    I  am  not  fond  of 
refeiring  to  what  juries  say  and  do,  because  I  do 
not  think  they  say  and  do  as  wise  things  as 
judges,    upon    matters    referred    to    them,    but 
treat  the    question   as   a   practical    one,  to    be 
dealt    with    by    men    of  the    world    conversant 
with  commercial  business,  I  undertake  to  say  it 
would  be  scarcely  possible  to  make  a  jury  under- 
stand  the  proposition  contended  for  here,  that  in 
some  way  T.  T.    Smith  had   become   the   sole 
creditor  of   this  company.     The    only  evidence 
relied    upon    is,    that   the    original    ioan    being 
undoubtedly,  by  the  partnership,  when  the  loan  is 
renewed,  T.  T.  Smith  draws  the  bill  in  his  own 
name  alone.  The  thing  is  most  intelligible   In  the 
first  place,  he  was  the  man  who  managed  the  bnai- 
nnaa ;  in  the  next  place,  although  his  partnemhip 
had  not  ceased  to  exist  in  pomt  of  law,  it  had 
ceased  to  exist  aa  a  going,  living,  active  partner- 
ahip.    I  have  known  repeatedly  that  men  mive  had 
a  aoruple  about  uaing  a  partnership  name  when 
practically  the  partnership  had  ceaaed  to  exiat. 
It  would  have  been  perfoctly  competent  to  have 
drawn  in  their  name^  but  he  dreir  in  hia  own  name 
only,  and  he  swears  that  he  did  so,  because  he  was 
the  peraon  who  managed  the  idlairs  of  the  part- 
nership, and  there  is  no  cross-examination.    But 
although  he  draws  in  his  own  name,  yet  in  the 
ledger  of  the  oompany  the  transaction  ia  put  under 
the  name  of  Taylor  Smith  Brothers  and  Co.    It 
is  true  that  their  book  ia  not  evidence,  but  the 
tranaaction  ia  mentioned  as  with  him,  and  apeaka 
of   the    warrants  aa  having  been  given  to  him. 
That  meana,  phyaioaUy  given  to  him,  and  that  the 
cash  was  physically  received  from  him,  but  not 
that  it  waK  an  alteration  of  the  debt,  making  him 
the  sole  creditor  and  setting  rid  of  the  debt  due  to 
the  partnership.    Wdl,  then,  what  happens  when 
the  warrants  are  handed  over  P    He  swears  that 
they  are  immediately  made  use  of  for  the  purposes 
of    the  partnership— that  is   to  say,  the  store- 
keepers who  get  the  iron  ia  their  posseesion  are 
directed  to  hud,  and  do  hold,  and  reglater  in  their 
books  this  iron  as  property  of  tiie  partnership. 
Beally,  under  these  oironmstanoes,  to  suppose  that 
the  partnership  ia  out  of  the  concern,  and  that  in 
some  way  or  another  lliomas  Taylor  Smith  ia 
alone  concerned,  aeems  to  me  to  be  absolutely 
impossible.    The  materiality  of  this  thing,  to  my 
mind,  is  this  :  I  am  clearly  ai  opinion,  as  a  matter 
of  iisot,  and  as  a  matter  of  law  consequent  upon 
the  fact,  that  if  there  had  been  any  registenog 
of  thia  mortgagee  or  charge,  it  ought  to  have  been 
a  rcttiatering   m  the    name    oi   Taylor  Smith 
Brothers  and  Co.    Having  established  that  taat 
there  is  another  matter  of  fact  to  which  I  ought 
to  call  attention,  and  that  is,  that  the  statute  in 
seot.  43  says  the  mortgage  shall  be  registered,  and 
then  it  says :  "  If  any-  property  ia  mortgaged  or 
charged  with  auch  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  of  the 
company,  who  knowingly  and  wilfully  authorises 
or  permits  the  omission  of  such  entry  shall  incur 
a  penalty  not  exceeding  501."    It  is  a  remarkable 
thmg  that  the    penalty,    subject    to    an    altow- 
anoe   to   be  made   to   the   mform^  V^tn^  itS^ 
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to  Her  Majesty's  Consolidated  Fund;  but  wb*t 
I  want  to  call  particular  attention    to  is   this, 
that     if     the    liability    or    the    disability,    or 
whatever  it    is,  that    is  songht  to  be    enforced 
here,  depended  upon  that  section  of  the  Act,  I 
shoold  say  that  Thomas   Taylor  Smith  is    not 
within  it.    In  my  opinion  there  is  no  evidence  to 
show  that  he  has  knowingly  or  wilfully  authorised 
or  permitted  the   omission    of    such    an    entry, 
because  those  words,  without  saying  what  their 
precise  meaning  is,  to  my  mind  suppose  a  man's 
real  culpable   negligence— something  wrong.      I 
dare  say,  if  Thomas  Taylor  Smith  were  asked  the 
question,  be  would  say  "that  he  did  not  know 
this  was  a  case  within  the  Act  of  Parliament,  if 
be  knew  anything  about  it  at  all ;    and  that  be 
supposed  what  was  done  was  rightly  done  by  the 
clerk  who  kept  the  books ;  and  I  do  not  think  he 
would  be  liable  to  the  penalty.    But  this  case  has 
been  dealt  with  as  though  these  words  abont  the 
penalty  were  not  there.    And  although  that  per- 
haps goes  to  the  gener&l  merits  of  the  question, 
it  IS  a  remarkable  thing  that  the  particular  penalty 
of  502.  should  be  imposed  by  the  Legislature,  and 
that  the  judges  should  impose  a  penalty  beyond 
and  in  addition  to  that.    Tliat  in  a  thing  which 
goes  to  what  oue  may  oall  "  the  oorrectaeBS  "  of 
the  decision  which  governs  this  case ;  bat  I  tbink, 
supposing  that  decision  to  be  right,  it  would  have 
been  as  right,  if  those  words  abont  the  penalty 
had  not  been  there,  beoaase  the  words  "  every 
limited  oompauy  under  this   Act  shall   keep  a 
register  and  shall  entbr,"  and  so  forth  are  impera- 
tive  and   impose   a    duty   upton    the    company. 
Whether   a   mandamut   to   compel    registration 
would  lie,  I  do  not  know,  but  the  difficulty  to  my 
mind  about  a  mandamus  is  to  see  who  is  to  apply 
for  it,  because  I  cannot  see  who  it  is  that  would 
require  the  entry  upon  the  register  of  the  mort- 
gage in  order  to  perfect  it  nnder  the  Act.    It 
would  not  be  anybody  who  is  not  a    director, 
because  it  is  admitted  that  the  mortgage  is  good 
without  it,  and  it  would  not  be  anybody  who  is  a 
diiieotor,  because  of  coarse  he  could  have  it  done. 
Therefore  I  see  some    doabt  about  getting   the 
mandamiu  there.    Still  there  is  a  direction  that  it 
aball  be  registered,  but  that  is  a  direction  to  the 
court.      It  is  a    direction  to    the    coart  which 
mujBt  be  carried  into  execution    by  those    who 
manage  the  company,  that  is,  ibe  directors.    I  do 
not  see,  if  it  had  been  the  misfortune  oE  a  director 
that  he  had  been  ill  and  away,  as  is  possible,  what 
would  have  happoied  to  his  mortgage.    I  do  not 
see  that  it  would  have  been  an  obligation  on  him, 
the  non-performanoe  of  wbioh  he  would  be  in  any 
way  liable  for;    but  supposing  he  is  there,  and 
acting  and  attending  to  the  affairs  of  the  company, 
it  is  a  dut^  which  is  to  be  performed,  or  seen  to  by 
him.    I  think  the  decisions  in  the  two  cases  which 
govern  this  would  have  been  the  same  if  only 
these  words  had  been  l^ere  witibout  the  daose 
as  to  penalty.     That   being  so,  those  two  cases 
would    show    a  personal  disability   on    the   di- 
rector or  officer  who  neglects  to  see  this  done. 
Snt  this  is  a  case  in  which  it  is  sought  not  to 
visit  him  only  with  the  oonsequenoes  of  that  per- 
sonal disability,  but  to  visit  two  other  persons  as 
well  as  himself,  and  possibly  to  vint  them  to  the 
exclusion  of  himself .    It  may  be  that  when  the 
concern  is   wound-up    not   a  shilling  would  be 
coming  to  him,  and  that,  if  these  2500  tons  of  iron 
Are  taken  away  for  the  bene&t  of  the  company,  it  is 


his  two  partners  alone  who  will  sofEer,  and  AathB 
will  not  suffer  to  the  extent  of  one  shilling  cacayt 
in  the  sense  of  being  under  some  liability  to  thait 
for  hia  quota,  which  he  will  not  be  able  to  pay,  ia 
the  possible  conditioa  of  things.    The  qneatioa  ii 
then,  whether  they  are  to  suSer  for  ibaa  pecsoMl 
disability  of  their  parts«:;  and  I  cannot  vaitf- 
stand   why   they   sfaoukl.     If  I   were  to  wpfij 
common  law  considerations  in  this  oass  I  tUak 
they    certainly    woold     not.      I     have     asked 
wbethex-,    aoc^prding    to  equitable  oonmdentioai, 
where   one   person   is   connected   with   aoothec, 
which   other   is  under  personal   disability,  that 
first  one  suffers ;  and,  so  far  as  I  hare  been  aUe  t* 
get  an  answer,  it  seems  to  me  that  t^e  rule  is  net 
that,  where  two  persons  are  coojoiDed  withanotfaer 
who  is    under   a  personal  disability  these  t*i 
suffer   in   uonsequenoe.      I  cannot   see   why,  if 
there   has    been  any   wrongful  omissacn  whiA 
has  done  no  injury  to  anybody,  anybody  shovM 
suffer;    and   I   do    not    know    why,    if   it  ksi 
done  injury  to  any  one  in  particular,  the  wrong- 
door  should    not  be  oompelled  to  make  ameads, 
and  not  innocent  persons    connected   with  faiBL 
I  am  also  at  a  loss  to  know  why  there  sli 
be  this  summary  remedy  given.     Let  as  sup 
it  had  not  been  given ;  what  would  then  have  I 
the  coarse  of  the  liquidator  in  this  case  ?    His  tea 
called  npon  this  partiQular  respondent^  and  1 4* 
not  see  that  an^  other  party  is  neoooaary ;  aoaoiA- 
ing  to  the  rule  it  is  not,  beoaase  the  liquulator  ii^ 
"  ft  is  your  property  alone."    Bat  the  respoadaat 
comes  in  and  says,  "  It  is  not  my  property  ainat; 
it  is  the  property  of  myself  and  two  other  panMS 
as  my  partners."    Supposing  there  bad  not  beea 
that  summary  process,  what  woold  ba^e  bappenedf 
I  suppose  the  liquidiriior  would  hare  brooghtwhat 
used  to  be  called  an  action  of  trorer,  an  aotica  far 
the  wrongful  conversion  of  the  estate,  and 


property 

would  have  been,  "  I^o,  the  property  is  net  ia 
you;  it  is  in  two  other  persons  and  mysaU." 
Could  the  liquidator  have  made  oat  aay 
title  to  the  property  as  against  those  two  P  ITpsa 
what  ground  P  Supposing  that  before  tiae  liqwa- 
tion  they  had  sold  the  property  and  pocketed  tks 
money,  could  the  property  hare  been  iollowadints 
the  hands  of  the  vendee  P  I  shoold  hope  not.  I 
cannot  think  therefore  that  aa  action  at  oonoMa 
law  would  have  been  maintainable  for  the  reoorsiy 
of  this  property  against  those  persons  in  wfaoai  it 
is,  subject  to  this  personal  disability.  If  there  » 
a  personal  disability  on  the  part  of  this  partioolar 
defendant,  why  is  he  not  to  be  got  at  penooall^; 
why  is  not  an  action  brought  against  him  sayi^gi 
"  You  have,  by  your  breach  of  duty,  injoied  uuM 
body;  or  at  all  events  yon  have  got  a  beaetit 
which  you  are  personally  disabled  from,  gettiagf " 
That  would  be  a  reasonable  things  and  that  wooi 
be  a  way  of  getting  at  the  wrong-doer  withaot 
injuring  those  who  are  not  wron^-doera.  Bat  Ais 
proposition  to  get  these  chattels  is  a  propositiH 
to  injure  people  who  are  perfecldy  imoooaat  It 
appears  to  me  therefore  that,  acting  apoa  Iht 
authority  of  the  cases  that  have  been  referred  to, 
the  right  remedy  of  the  liquidator  woold  be  ts  g* 
against  the  defendant  for  money  the  bsaafit  of 
which  he  gets  for  himself  and  his  firm,  tiiMg^ 
under  a  personal  disability  to  assert  the  title  w 
it,  and  not  to  go  against  the  pnmwty  whiek 
Digitized  by  VjVJvJvit 
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Uongs,  u  QDilaiibteAy  it  does,  to  himself  and 

two  other  penons  who    are    perfeetly  iimooent 

pmum,  and  who  xaa,j  ham  to  loae  the  wfade  of  it 

rappoeing  this  appiicafkian  should  be  snccessfal. 

As  1  said  hefore^  it  maf  well  be  that  one  may  be 

iia^er  a  biaa  andnaderao  inflamce  to  diatinfi^ish 

this  case,  bat  I  hav*  doo^  my  best  to  get  at  the 

trath  of  it      I  am  told  by  ooansel  for  t&  respon* 

dtBt,  and  nobody  has  oootradiBted  it,  that  the 

priaeiple  of  eqaity  is  this,  that  the  disability  is 

panciial  and  does  aot  alFect  those  assooiated  with 

bim.    I  think  in  the  case  pnt  by  the  Master  of  the 

Bolls,  which  I  waa  aboat  to  pot  myself,  of  an 

iBsuranoe  compery  nnhioorpoeated,  where  there 

sra  thoasands  who  wosM  bo  in  the  situation  these 

two  partners  are  i*.  it  woold  b«  monstrons  to  say 

tbat  beeaase  of  the  persaaal  disability  of    one 

iBeariier  of  the  partnetBhip  the  whole  of  the  other 

999  isemben  are  to  leas  their  interest  in  it.    It 

■aems  to  me  there  is  ao  sneh  principle  of  equity, 

asd  I  fed  oonfideat  there  is  none  of  law,  which 

woald  involve  this  oonseqaence,  sod  that  in  this 

pSrticalar  case,  assaming  as  I  do  the  authority  of 

the  two  cases  that  hare  been  referred  to,  if  the 

ddinqoent  direetor-partner  is  to  be  got  at  all,  he 

nmt  be  got  at  personally,  and  not  in  conjanction 

with  his  two  partners  by  their  property  being 

tahsB  from  them.    I  think,  tiierelore,  there  is  a 

distinction  between  this  case  and  thoae  by  whidt 

we  are  govenied,  and  that  the  appeat  riurald  be 


SsUcicors:  Botomr  and  Cottam,  for  DoitU  and 
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Dec  U  and  12, 1878;  <md  March  22, 1879. 

(Bcfiore  B«AifWKU«  Beri,  and  GoROX,  It  J  J.) 

BmTAin  r.  Lbtbvbx  A]n>  othsss.  (a) 

MutmaU — PteBCTiftion — Obttrueting  acceu  of  air 

— ITuisance. 
3%e  «mn»  of  a  dwMing-houte  cannot  claim,  at 
9gaifn$t   on  ad}oining   occupier,  a  pretcripUve 
nght,  eitker  at  common  law  or   by  staiute,  to 
M>«  a  free  aeeet*  of  aW  to  hit  premi-tet. 
Plainii^  toos  owatr  qf  a  house  which  for  more 
Ouin  iwe»ty  year*  hid  had  the  free  aceet*  of  air 
to  iL    D^endant,  an  adjoining  occupier,  raited 
iko  MtoZfs  of  hi*  houte,  and  pUed  ttmher  vpon 
the  roof,  so  OS  to  cause  plaintiff's  chimneys  to 
imolcA.    Flaifi^  claimed  damage*  in  respect  of 
(he  nuisance  to  eatued. 
SM  {reversing  {he  Judgment  of  Lard  Coleridge, 
CJ.),  thai  plaintiff  vat  rtat  entitled  to  maintain 
Ae  action. 
ArrSAL  from  a  dcctsioa  of  Lord  Goleridoe^  G.J. 

The  statement  of  claim  alleged  that  the  plaintiff 
rmided  at  353,  Ha^Mjy-road,  Middlesex,  and  that 
the  dsfendants  were  timber  merchants,  oecapying 
pwmisen  adjoining  the  plaintiff's  house ;  that 
"  befiwe  the  cifonmstanaes  hereinafter  set  oat  the 
plaintiff  had  always,  and  for  mach.  more  than 
twenty  years,  a  free  aooess  of  air  to  his  chimneys, 
which  were  on  the  side  of  bis  house  next  to  the 
hooae  of  the  defendants.  Aboat  the  month  of 
Joaa  1876,  and  after  the  pluntiS  was  in  oooapa- 
tim  of  his  said  boase^  the  defendants  raised  the 
walls  of  their  boose  so  high,  and  pot  stacks  of 
timber  on  the  roof  of  the  said  hoose,  h<>  as  to 

(a)  Kapottad  bj  W.  ArrtSTOH,  Ewi.  B«Ti«t«r-iit.ijkW, 


interfere  wiUi  and  prsrent  the  free  access  of  air 
to  the  plaintiffs  chimneys,  and  preTeated  a  proper 
dransht  in  the  same,  and  the  plaintiff  was  totally 
unable  to  use  his  said  chimnerra,  and  the  eiyoy- 
ment  by  the  ^aintiff  of  his  noose  waa  much 
diminished  and  injured."  The  plaintiff  claimed 
damages  and  an  injunction. 

The  statement  of  defienee  denied  all  the  material 
allegations  in  the  statement  of  olaim,  and  denied 
that  the  plaintiff  had  any  claim  at  law  to  a  free 
access  of  air  to  his  chimneys. 

At  the  trial,  before  Lord  Coleridge,  CJ.  and  a 
special  jury,  as  the  Hilary  sittings  at  Middlesex, 
1878,  it  was  proved  that  the  plaintiff  and  defen- 
dants occupied  a^oining  booses,  whieh  were  of 
about  the  same  hei^t  np  to  the  year  187tf,  and  that 
they  had  remained  in  the  same  ooadition  for  about 
thirty  years.  In  1876  tha  detedants  took  down 
their  noose  and  began  to  lebnild  it.  Thej  bailt 
up  a  wall  by  the  side  of  the  phintifFs  dnmneys 
much  higher  than  was  the  wall  which  had  formerly 
stood  there,  and  they  stacked  timber  oa  th»  roof 
of  their  own  hoose.  and  thereby  caused  the  plain- 
tiff's chimneys  to  smoke,  which,  it  waa  alleged, 
they  bad  never  previously  done. 

Lord  Coleridge,  C.J.  allowed  the  statement  of 
claim  to  be  amended  by  alleging  that,  by  reason 
of  the  facts  therein  mentionea,  the  defendiiDts  had 
created  a  nnisaaes  to  the  injury  and  prejodioe  of 
the  plaintiff  in  respset  of  his  enjoyment  of  his 
hoaae  and  premises.  The  jary  found  that  there 
had  been  free  aeocss  of  air  to  the  chimneys  of  the 
plsintiS's  hoose  for  more  than  twenty  yean,  and 
that  the  eractioa  of  the  defendants'  wall  matsrially 
interfered  with  the  comfiirt  of  homan  existenoe  on 
the  plaintiff's  premises. 

On  these  findings  Lord  Coleridge,  C.J.  directed 
jotonent  to  be  entered  for  the  plaintiff. 

The  defendants  appealed. 

Oaies,  Q.C.  and  Edward  Clarke  for  the  defen- 
dants.— Bo  action  win  lie  tor  the  interference  with 
the  free  access  of  air  to  the  plaintiff's  land.  There 
is  no  such  easement  aa  the  one  claimed  here.  The 
defendants  are  entitled  to  raise  their  roof  or  to 
place  timber  upon  it.  There  can  be  no  such  right 
as  the  plainttff  claims,  either  as  a  natural  right 
of  pro|MBrty  or  by  prescription.  Webb  v.  Bird  (4 
L.  T.  Bep.  IT.  S.  445;  10  C.  B.  N.  S.  268  ;  80  L.  J. 
384,  C.  P. ;  in  Ex.  Cb.  13  C.  B  N.  S.  841 ;  31  L.  J. 
335,  C.  P.]  is  directly  in  point,  and  concludes  the 
question.  The  oases  with  respect  to  support  for 
buildings  from  the  adjoining  soil  are  analogous 
to  the  present  case,  and  show  that  this  claim  can- 
not be  supported.  They  are  collected  in  Angus  v. 
DaUon  ( L.  Bep.  3  Q.  B.  Div.  85  -,  on  appeal,  L.  Bep. 
4  Q.  B.  Div.  16^.  The  daim  for  a  nuisance  can- 
not be  sustained,  because  the  alleged  nuisance  is 
in  hindering  the  escape  of  smoke^  which  the  plain- 
tiff himself  has  made. 

A.  Cock  (Slavdey  SHI,  Q.C.  with  him)  for  the 
plaintiff. — An  action  may  be  maintained  for  stop- 
ping the  access  of  air  to  a  building  whereby  the 
valnn  of  it  is  lessened: 

Aldrti'i  cats,  9  Co.  B«p.  58,  b. 

The  finding  of  the  jury,  that  the  oomfort  o(  himum 
existence  has  been  materially  interfered  with  by 
what  the  defendants  have  done,  entitles  the  plain- 
tiff to  bring  his  action.  He  may  olaim  damages 
and  an  injunction : 

TToUer  t.  Self;  4  De  G.  &  Sm.  315,  at  p.  323;  20 
Ij.J.4a5,Ck.  Digitized  by  VjV^VJVlC 
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The  smoke,  which  bat  for  the  alterations  on  the 
defendants'  premises  ironld  have  escaped,  has 
been  forced  back,  caasing  a  noisance  to  the  plain- 
tiff, for  which  he  can  recoTer  damages  : 

Dent  T.  Auction  Mart  Company,  U  L.  T.  Bep.  N.  S. 
827;  L.  Bep.  2  Eq.  238;  12  Jnr.  N.  S.  447;  35 
L.  J.  555,  Ct. 
[Cotton,  L.J.  mentioned  The  City  of  London 
Brewery  Company  t.  Teitnant  (L.  Bep.  9  Cb.  212), 
where  Lord  Selbome  points  ont  the  distinction 
between  claims  in  respect  of  the  access  of  light 
and  claims  in  respect  of  the  access  of  air,  aiso 
pointed  ont  by  Wood,  V.C.  in  Dent  y.  The  Auction 
Mart  Oontpany  (uhi  «up.)]  The  occupiers  of  the 
plaintiffs  nonae  have  had  the  access  of  air  to  the 
chimneys  as  of  right  for  more  tiian  twenty  years. 
A  grant  must  therefore  be  presumed : 

Starkia  on  Eridenoe,  part  3,  oh.  1,  p.  750,  4th  ed. 
This  is  a  presumption  of  l»w  which  needs  no  find- 
ing of  the  jury  to  sapport  it : 

Ta^r  on  "Eridenoe,  toI.  1,  psrt  1,  oh.  5,  p.  148, 

Detble  r.  'iMithan,  12  N.  C.  L.  Bep.  1. 
Gafe..Q.C.  replied.  Cur.  adv.  wit. 

March  22. — The  following  judgments  were 
delivered : 

Bkajiwell,  L.J.— The  plaintiff  says  that  he  is 
possessed  of  a  house ;  that  for  more  than  twenty 
years  this  house  and  its  oocapaats  have  iiad  the 
■wind  blow  to,  over,  and  fh>m  it,  and  that  he  has, 
as  so  possessed,  the  right  that  it  shonld  continue  to 
do  so ;  that  the  defendants  have  interfered  with 
this  right,  and  prevented  the  &ee  access  and 
4epartnre  of  the  wind.  He  adds  that  they  have 
committed  a  nuisance  to  him  as  so  possessed.  He 
bas  proved  that  he  is  possessed  of  a  house  more 
than  twenty  years  old ;  that  the  wind  had  access 
to  it  and  passage  over  it  for  twenty  years  without 
the  hindrance  recently  caused  by  the  defendants  ; 
that  the  defendants  have  caused  a  hindraaoe  by 
putting  on  the  roof  of  their  honse  (which  is  as  old 
as  the  plaintiff's)  timber  to  a  considerable  height, 
therebjr  preventing  the  wind  blowing  to  and  over 
the  pluntiff's  house  when  in  some  directions,  and 
passing  away  from  it  when  in  others ;  that  this 
causes  his  chimneys  to  smoke  as  they  did  not 
before,  to  the  extent  of  being  a  nnisanoe.  The 
question  is,  if  this  shows  a  cause  of  action.  First, 
what  is  the  right  of  the  occupier  of  a  house  in 
relation  to  air,  independently  of  length  of  enjoy- 
ment P  It  is  Uie  same  as  t>hat  which  land  and  its 
owner  or  occupier  have ;  it  is  not  greater  because  a 
house  has  been  built  That  puts  no  greater  burthen 
or  disability  on  adjoining  owners.  What,  then, 
is  the  right  of  land  and  its  owner  or  occupier  P  It 
is  to  have  all  natural  incidents  and  advantages  as 
nature  would  produce  them.  There  is  a  right  to 
all  the  light  and  heat  that  would  come,  to  lul  the 
rain  that  would  fall,  to  all  the  wind  that  would 
blew — a  right  that  the  rain  which  would  pass  over 
the  land  shonld  not  be  stopped  and  made  to  fall 
on  itt  a  right  that  the  heat  from  the  sun  should 
not  be  stopped  and  reflected  on  it,  a  right  that  the 
wind  shoula  not  be  oheoked,  but  should  be  able  to 
escape  freely ;  and,  if  it  were  possible,  that  these 
rights  were  interfered  with  by  one  having  no 
right,  no  doubt  an  action  would  lie.  But  these 
natural  rights  are  subject  to  the  rights  of  adjoin- 
ing owners,  who  for  the  benefit  of  the  community 
have,  and  must  have,  ri^^ts  in  relation  to  the  use 
and  eiyoyment  of  their  property  that  qualify  and 


interfere  with  those  of  their  neighbours — rights 
to  use  their  property  in  the  various  ways  in  which 
property  is  commonly  and  lawfully  nsed.  A  hedge, 
a  wall,  a  fruit  tree,  would  eadi  affeot  the  bind 
next  to  which  it  was  planted  or  bnUt  They 
would  keep  off  some  light,  some  air,  eoms  hest, 
some  rain,  when  coming  from  one  direction,  and 
prevent  the  eeoape  of  air,  of  heat,  of  wind,  of  tmin, 
when  coming  from  the  other ;  bnt  nobody  could 
doubt  that  in  such  case  no  action  would  lie.  Kor 
will  it  in  the  case  of  a  house  being  built  and 
having  such  consequences.  That  is  an  ordinary 
and  lawful  use  of  property,  as  much  so  as  the 
building  of  a  wall,  or  planting  of  a  fence  or  an 
orchard.  Of  course,  the  same  reasoning  applies 
to  the  putting  of  timber  on  the  top  of  a  house, 
which,  if  not  a  common,  is  a  perfectly  lawful  set; 
and  it  would  be  absurd  to  suppose  that  the  defen- 
dants could  lawfully  put  another  storey  to  thmr 
house  with  ^the  conseanences  to  the  plaintiff  of 
which  he  oomplains,  out  oatmot  pat  an  eqnsl 
height  of  timber.  These  are  elementary  and 
obvious  considerations,  bat  if  borne  in  mind  will 
assist  very  materially  in  the  decision  of  this  case. 
The  plaintiff  then,  merely  as  possessed  of  land  or 
house,  has  not  the  right  claimed.  Bat  he  goes 
further,  and  says  that  the  house  and  its  owner  and 
ooonpier  have  had  the  enjoyment  of  this  ben^ 
for  twenty  years.  He  therefore  relies  on  that  as 
showing  a  prescriptive  title,  or  title  by  lost  grsaL 
Whetner  he  has  so  stated  his  claim  as  to  raise 
snob  a  case,  it  is  not  necessary  to  say ;  for  we  are  of 
qpinion  that,  even  if  he  has,  he  tias  not  established 
it ;  that  no  suoh  right  as  he  claims  can  be  esta- 
blished by  mere  enjoyment  without  interruption 
for  however  long  a  period.  It  certainly  csnnot 
be  claimed  under  the  Prescription  Act,  nor  can  it 
by  lost  grant,  unless  of  suoh  a  character  that  it 
could  be  churned  by  the  common  law  preecription. 
For  the  expedient  of  a  lost  grant  is  only  applie- 
able  to  cases  where  something  prevents  we  appli* 
cation  of  the  common  law  preecription.  We  do 
not  say  there  might  not  be  an  express  grant  or 
covenant  not  to  interfere  with  the  passage  of  sir 
over  neighbonrins  property,  which  ooald  be 
enforced  against  ue  grantor  or  covenantor,  and 
oven  against  his  assigns,  with  notioe;  whelhtr 
it  could  against  assigns  without  notioe  it  is  not 
necessary  to  say.  But  the  lost-grant  doctrine  is 
ancillary  to  the  common  law  prescription  doctrine. 
Can  this  right,  Uien,  be  claimed  under  that  ?  Now, 
certainly  the  land  as  sudi  has  enjoyed  this  as  of 
right  for  all  time  sinoe  the  sun  first  shone  and 
the  wind  first  blew,  and  it  is  not  a  case  of  twenty 
or  an;^  finite  nnmber  of  years.  But  that  eiijoy> 
ment  is  the  result  of  the  natural  right  of  whidi 
we  have  spoken,  and  not  of  an  acquired  right. 
Then  does  the  existence  of  a  boose  oa  thelaaafbr 
twenty  years  make  any  difference?  None.  The 
owner  ot  the  land  enjoyed  the  firee  passaes  of  the 
air  over  his  land  when  it  was  a  field,  snbiect  to 
the  right  of  his  neighbours  to  build  on  their  own 
land,  or  to  do  on  their  own  land  any  lawfol  set 
He  now  enjoys  it  over  his  land  with  a  house  on 
it,  subject  to  the  same  rights.  If  the  house  on 
his  land  is  less  commodious  by  reason  of  sny 
lawful  act  of  his  neighbour  done  on  the  adjoining 
land,  then,  to  use  the  expression  of  the  judges  in 
Bury  V.  Pops  (Cro.  Eliz.  118),  "  it  was  his  folly  to 
build  his  house  so  near  to  the  other's  land."  It 
may  be  said  that,  if  this  reaaoning  is  correct,  it 
is  applicable  to  lig^,.^|(^il^a,l^5y;^f^«te«t, 
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and  kn^ooe  who  reads  the  cases  relating  to  the 
toqaiaition  of  a  rifiht  to  light  will  see  that  there 
Ins  beea  groat  diffionltj  in  establishing  it   on 
principle.    Willes,  J.  says  it  is  anomaloos  (8  C.  B. 
N.  S.  285) ;  and  per  Blaokbam,  J.  (13  G.  B.  N.  S. 
8ii).    In  the  case  referred  to,  of  Bury  t.  Pape,  it 
ms    held   that    where    there    are    owners     of 
«4Joii>ing  pieces  of  land,  and  one  builds  a  hoase, 
•od  for  thirty  or  forty  years  has  aocess  of  light 
to  it,  yet  the  other  may  build  a  house  adjoining, 
and  shut  oat  the  lisbt.    This  shows  the  general 
principle,  though  the  law  as  to  light    is    now 
different,  as  a  right  is  gained  to  it  by  enjoyment. 
Bat  there  is  this  diSerenoe  between  this  claim 
and  the  olaim  to  light :  the  right  in  that  case  is 
always  limited  to  the  particular  window  or  aperture 
through  which  the  li^ht  and  air  have  had  access ;  it 
ia  one  therefore  asamst  which  an  adjoining  owner 
can  defend  himRell  by  blocking  it  up  wi&in  the 
period  neceraary  lor  the  gaining  of  a  right    Lord 
Wensleydale  thought  this  a  very  strong  theory,  as 
a  gi«at   burden   on  the  adjoining   bndowner; 
Chatemon  t.  Biehard$  (7  H.  of  L.  Gas.  349).    But 
here  the  claim  is  of  such  a  character  that  its 
enjovment  oonld  only  be  prevented  by  surrounding 
the  land  with  erections  as  high  as  it  might  at  any 
time  be  wanted  to  build  on  the  land.    The  prin- 
ciple of  Oha$«mor«  t.  Biehards  is  applicable,  viz., 
tlMt  the  right  daimed  is  not  one  the  law  aUows, 
being  too  Tague  and  uncertain — one  the  acquisi- 
tion of  which  the   ac^'oining   owner  oonld  not 
defend  himself  against ;  and  that  the  remedy  of 
the  plaintiff  in  such  a  case  as  this  is  to  build 
higher,  as  in  such  a  case  as  that  it  was  to  dig 
deeper.    We  are  of  opinion  that  on  principle  the 
plaintifF  fails  to  make  out  his  right  as  claimed. 
The  authorities  are  to  that  effect    Webb  ▼.  Bird 
(10  G.  B.  N.  S.  268  and  13  G.  B.  N.  8.  841)  is 
nally  in  point.    It  is  true  that  in  that  case  the 
mill   appeared  to  bare  been  built   in  1829.    I 
believe  tne  date  of  the  building  of  the  pUuntifTs 
house  in  this  case  did  not  appear;  it  will  hardly 
he  supposed  to  be  one  hundred  years  old.    But 
the  reasoning  iu  that  case  would  be  equally  applic- 
able to  a  claim  by  prescription  fh>m  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary, 
if  the  date  of  the  building  of  the  plaintiff's  house 
oonld  not  be  shown.    It  is  xeally  hardly  neoessary 
to  notice  the  other  oases,  whidi  are  sufficiently 
dealt  with  by  the  judges  in  Wd>b  v.  Bird.    TVe 
nugr,  however,  mention  Bobtrt*  v.  iPOow  (1  M. 
ft  B.  228),  where  Fatteson,  J.  was  of  opinion  that 
a  olaim  like  the  present  oonld  not  be  supported. 
All  the  reasoning  and  all  the  considerations  that 
prevailed  in  Chatemore  v.  Biehardg  are  opposed  to 
It    Where  it  has  been  said  that  there  is  a  rij^t 
to  air,  there  is  good  ground  for  supposing  that 
the  wholesomenesi  of  the  air  has  been  interfered 
with,  or  that  there  was  some  peculiarity  in  the 
had  or  building  which  made  the  air  neoessary  in 
a  definite  place.    We  are  of  opinion,  tiien,  that 
the  action  cannot  be  maintained  on  this  ground. 
But  it  is  said,  and  the  jury  have  found,  that  the 
defendants  have  done  tnat  which  has  caused  a 
nniaanoe  to  the  plaintiff's  house.    We  think  there 
is  no  evidence  of   this.    No  doubt  ^ere  is  a 
imisanoe,  but  it  is  not  of  the  defendants'  causing. 
They  have  done  nothing  in  causing  the  nuisance ; 
their  honse  and  their  timber  are  harmless  enough. 
Ti  is  the  plaintiff  who  causes  the  nuisance,  bv 
lighting  a  coal  fire  in  a  place  the  chimney  of  whion 
is  placed  so  near  the  defendants'  wall  that  the 


smoke  does  not  escape,  but  comes  into  the  house. 
Let  the  plaintiff  cease  to  light  his  fire ;  let  him 
move  lus  chimney ;  let  him  carry  it  higher,  and 
there  would  be  no  nuisance.  Who,  then,  causes 
it  P  It  would  be  very  clear  that  the  plaintiff  did, 
if  he  had  built  his  house  or  chimney  after  the 
defendants  had  put  the  timber  on  theirs,  and  it  is 
really  the  same,  though  he  did  so  before  the 
timbier  was  there.  But  (what  is  in  truth  the  same 
answer)  if  the  defendants  cause  the  nuisance,  they 
have  a  right  to  do  so.  If  the  plaintiff  has  not  the 
right  to  we  passage  of  air  except  subject  to  the 
defendants'  right  to  build  or  put  timber  on  their 
honse,  then  his  right  is  subject  to  their  right,  and, 
though  a  nuisance  follows  firom  the  exercise  of 
their  right,  they  are  not  liable.  8ie  utere  tuo  ut 
alienum  non  Icedas  is  a  good  maxim ;  but  in  our 
opinion  the  defendants  do  not  infringe  it;  the 
plaintifi  wonld  if  he  succeeded. 

GoiiON,  L.J. — This  is  an  appeal  of  the  defen- 
dants from  so  much  of  a  judgment  of  Lord  Gole- 
ridge  in  favour  of  the  plaintiff  as  was  given  in 
respect  of  the  interrdption  of  air  to  the  maintiff's 
chimney,  caused  by  the  defendants.    The  jury 
have  found  (1)  that  there  had  been  for  more  than 
twenty  years  tree  access  of  air  to  the  chimneys  of 
the   plaintiff's  house;    (2)  that  the   defendants 
interfered  with  it;  (S)  Uiat  the  erection  of  the 
defendants'  wall  sensibly  and  materially  interfered 
with  the  comfort  of  human  ezistenoe  in  plaintiff's 
premises;  (4)  that  the  plaintiff  sustained  damue 
— 402.  by  the  building  of  defendants'  wall,  20L  1^ 
falling  of  timber  and  other  matters  from  defen- 
dants  stacks  on  the  plaintiff's  premises.     The 
first  question  ia  whether  the  plaintiff  has,  either 
as  a  natural  right  of  property  or  as  an  easement, 
a  light  as  against  the  defendants  to  have  the 
access  of  air  to  his  chimney  without  any  inter- 
ruption b^  the  defendants.    In  my  opinion  he  has 
no  snoh  nght    In  my  opinion  it  wonld  be  a  con- 
tradiction in  terms  to  say  that  a  man  has  a  natural 
right  against  his  neighbours  in  respect  of  a  house, 
which  IS  an  artificial  addition  to  and  not  a  user  of 
the  land.  That  the  owner  of  a  house  has  as  against 
his  neighbours  no  natural  rights  in  respect  of  his 
house  IB  shown  by  the  cases  as  to  subjacent  and 
lateral  support.    These  show  that,  while  every 
owner  of  property  has  independently  of  user  a 
natural  rignt  to  support  for  nis  land,  if  he  adds 
buildings  to  his  land,  and  thereby  requires  an 
increased  support,  he,  in  the  absence  of  express 
grant,  can  only  acquire  a  right  to  such  support 
by  user— that  is,  by  way  of  easement    The  ngfat 
(if  any)  of  the  plaintiff  to  the  unintermpted  flow 
of  air  to  his  chimney  must  therefore  be  by  way 
of  easement.    Gases   to   prevent,   or   to   claim 
damages  for,  interference  with  ancient  lights  are 
frequently  spoken  of  as  esses  of  light  and  air,  and 
the  right  relied  on  as  a  right  to  the  aocess  of  light 
and  air.    But  this  is  inaooaiate.    The  oases  as  a 
rule  relate  solely  to  the  interference  with  the 
access  of  light,  and  in  no  case  has  any  injunction 
been  granted  to  restrain  interference  with  the 
access  of  air.    It  is  unnecessary  to  say  whether, 
if  the  uninterrupted  flow  of  air  through  a  definite 
aperture  or  channel  over  a  neighbour's  property 
has   been  etyoyed  as   of  right  for  a  sufficient 
period,  a  right  by  way  of  easement  could  be 
acquired.    No  such  point  is  made  in  this  case,  and 
I  am  of  opinion  that  a  right  by  way  of  easement 
to  the  access  of  air  over  the  general  ascertained 
surface  of  a  neighbour  «»^*  if3^«»i^?^3^»t^ 
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eojoTtnent.  For  this  TF«&&  T.f  ml  (10  C.  B.  N.  8. 
and  13  C.  B.  IT.  S.)  is  an  anthority;  aad,  ■•  Um 
}Mt  deciBicai  in  that  case  was  in  the  EizehMpMr 
Chmmbar,  it  vroald  be  rafficient  to  relj  npoa  the 
anthority  of  that  cms.  Bat  I  think  it  better  to 
aay  that  I  entiiely  agree  with  that  deciaioB  and  with 
the  reaaons  given  in  this  case  by  Bramwel),  L.  J. 
Is  my  opinion  therefore  the  plaintiff  has  no  r%ht 
in  respect  al  the  Sow  of  air  to  or'  Amn  tbe 
efaimsey.  Every  man,  bowerer,  bas  a  iiaiunj 
right  to  enjoy  tiie  air  pare  and  fires  from  aay 
noxioaa  smdla  or  vsponra,  and  aimme  who  sends 
on  to  his  neighboar's  land  that  wlueh  mahes  the 
air  impsre  is  guilty  of  a  naisanoa.  Here  it  is 
found  that  the  enaction  of  the  defendaota'  wall  bas 
sensibly  and  materiaUy  interfbred  with  the  eom- 
fbrt  of  honian  existence  in  the  p1aiDtiff*H  honas^ 
and  it  is  said  this  is  a  imisanoe  for  wfaioh  ttie 
defendants  are  liable.  Ordinarily  this  is  so ;  bcrt 
tbe  defendants  have  done  so,  not  by  sen  Aig  en  to 
the  plaintiff's  property  any  sme^e  or  nosioiH 
vaponrs,  bat  by  intermpting  the  egress  of  smoke 
froBi  the  plaintiff's  house  in  a  way  to  whieit,  as 
a^nst  the  defendant,  tbe  pfarintiff  has  no  leigal 
ng^t.  The  plaintiff  creates  the  amoke  wbch 
interferes  with  Iiis  comfort  TTnleaa  be  has,  as 
against  tbe  defendantsi  a  right  to  get  rid  of  diis 
in  the  particular  way  which  has  been  interfered 
with  bjr  the  defendants,  be  cannot  sne  the  defen- 
dants becanse  the  smoke  made  by  himself,  for 
i^ich  he  bas  not  provided  any  effectaal  meaoa  of 
escape,  causes  him  annoyance.  It  is  as  if  a  man 
tried  to  get  rid  of  lianid  filth  arising  on  hia  own 
land  by  a  drain  into  nis  neighboar's  huid.  Until 
a  riffht  had  been  acipired  l^  oser  the  nei^bear 
mi^t  atop  the  dramwitboat  insurring  KabQity 
by  so  doing.  7(o  donbt  great  ineonveBieiiae  wonld 
be  caused  to  the  owner  of  Ae  proper^  in  whioh 
the  liquid  flith  arises.  Bat  tbe  act  of  Iri»  nei^- 
boor  would  be  a  lawfjol  act,  and  he  wowM  not  he 
liable  for  the  consequences  attribated  to  the  fiwt 
that  the  man  had  accumulated  filth  witfaoat  jm>- 
Tiding  any  effectual  means  of  getting  rid  of  it^  I 
am  of  opicion  that  so  modi  of  the  judgment  as 
is  appealed  from  must  be  reversed. 

Bbbtt,  L.J.  concurred  in  the  judgment  of  Bram- 
weU,LJ. 

Judgment  revtrted.. 

SoHeitors  for  plaintiff.  Sorrel  and  Son. 

Solicitors   for  defendants,  WUkint,  N»[tli,  and 
FamAmoe. 

HIGH    COURT   OF  JUSTICE. 

COAJSCEBY  DIVISION. 

Ma/y  3  and  10. 

(Bef -jre  Fax,  J.) 

Bbxxcar  v.  Ths  School  Boajld  nk  LoinHnr.  (a) 

BiglU  of  waif — Appendani  or  appnrtenant—Two 
UMMfa —  Way  of  neeeisity — Bight  of  deetion — Gtmr- 
vaiimUviay. 

JL  eonlraded  to  »eU  the  land  and  houteg  «»  a  ear- 
fotn  street  "with  the  appurtenaneee."  There 
UHU  a  road  leading  into  this  street  at  both  emde 
over  freehold  properly  of  the  vendor,  but  there 
were  no  words  tn  the  contract  with  regard  to  any 
right  of  way.  The  pwrehasera  claimed  a  right  of 
wuy  over  hetk  the  roads. 

(a)  BavoTtcd  bj-  W.  C.  Bias,  Eiiq.,  Bini«tar«t-I«iw. 


Heid,  they  were  not  appendant  or  appitrimumt  to 

the  propertif  sold,  and,  therefore,  M«  pmrAamn 

wure  wily  tmHtlti  to  a  right  o/tooy  overoneif 

tketnamwujfcfneemeiljf. 
Held  also,  Aat  both  waige  being  eonvenieat,  {hs 

vendor,  a»  granior,  teat  entitied  to  deet  mer 

whitis  of  the  two  roade  he  wotiUt  grtast  that 

right  of  weeg. 
AiMOTrBBED  srnfwnrs. 

This  was  a  sommons  for  tbe  settlement  of  th* 
draft;  convOTande  of  certain  land. 

On  the  19th  Deo.  1877,  the  trustees  of  the  estite 
of  a  ]{r.  Bolton,  entered  into  a  contract  with  th* 
School  Board  for  London,  for  the  sale  to  tha 
latter  of  certain  land  and  houses,  which  they  n- 
quired  for  the  purpose  of  bailding  a  scbooL 

One  portion  of  these  premises  was  known  m 
Buckingham-mows,  and  the  other  was  certaia 
houses  oonting  a  road  called  Lonsdale-road,  snd 
known  as  Buckinghtun-terrace.  The  backs  of 
tb?s«  houses  faced  the  backs  of  the  booses  on  en* 
side  of  Buckingham  mews.  The  Buckingfasm- 
mews  portion  of  the  property  was  the  freehold 
of  the  trustees,  and  the  Buckingfaam-terrsoe  por- 
tion was  the  leasehold  property  of  die  tnuteei. 
Buckingham-mews  was  approached  by  two  roada, 
the  one  from  Fortobello-road,  which  is  rongUy 
speaking  to  the  west  of  tbe  property,  and  wtdefa 
passed  over  other  A-eeboId  property  of  Mr.  BoHoa. 

The  other  road  was  one  which  pa.<Bed  from  die 
eastern  end  of  Bockingbam-mews  into  tbe  Lons- 
dale-road, and  that  also  was  over  the  freehold  d 
Mr.  Bolton.  That  part  of  tbe  property  in  Badcinf 
ham-mewa  was  described  in  the  agreement  as 

All  tkoM  tha  several  meaanaaM  and  hareditaBMiiti  d*- 
Boribed  in  tiia  first  achednle  hereto  with  their  apim- 
twnannaa,  and  the  inheritaaoe  iiiareaf ,  in  fee  airarie.  Cm 
froai  iBonmbnausaa,  bnt  aabjeet  to  fte  SBvecal  indantani 
of  taaas  of  tiie  laaaa  pnmiaes  leapeetively,  apaaM 
in  Ik*  aaid  fiiat  aahadms  hoteto,  and  all  anch,  if  taj 
imteieat  aa  tha  vandoa  poasMS  over  the  yaid  in  Bnekiiic 
bam-mewa,  which  yard  la  marked  in  the  plan  heieinafteii 
referred  to  by  the  flgme  1,  and  oolonr  blue. 

That  in  Lonsdale-road  as 

All  those  aereral  meaana^^s  and  hereditaments  in  tte 
2nd  achednle  hereto  with  their  appnrtenancea  for  tto 
imex]ured  residne  of  a  term  of  99  yean  from  2Stfc  Vet- 
1844  therein  granted  by  an  indeotare  of  lease  datid 
2iid  Aair-  1S63>  aidkjeet  to  nnderlaaeaa  free  ftm  tneaa- 
btaaoaa  eioept  lent. 

By  the  draft  oaaveyaace  the  truatesa  graatsd 
aad  conveyed  to  the  School  Board  and  thsir 
aaaigna  all  those  two  pieces  and  parcels  of  laad 
sitnatet  &&,  togetliw  with  certain  messuages  in 
Bnr.kiiwham  -  mews.  Fortobello  -  road,  together 
with  aU  ersetioMi,  fixtaraa,  ways,  ilghta,  ri^itt, 
privileges,  eaaenmifeB,  and  apparteBaooes  what- 
soever lor  the  said  pieces  or  parcels  of  laad  sod 
hegreditasDanta  respectively  or  any  part  theieii( 
respectively  appertaining  or  reputed  as  part  9 
member  taereof,  or  as  appurtenant  thereto ;  sod 
also  assigned  a  certain  piece  of  land  and  mesaoagts 
to  the  School  Board  with  their  rights,  easeaisati 
and  appurtenances.  The  trustees  inserted  tke 
f ollowmg  w«ds  at  the  end  of  the  general  words : 

£zoept  any  right  or  way  or  other  aaaamwat  o«Ki 
upon,  or  throngh  the  piece  of  land  colonxed  brown  npoa 
the  aaidpian. 

The  part  coloured  brown  was  the  entrance  to 
BnokinghMB-mews  from  Portobel  lo-roid.  Instead 
of  these  words  the  School  Board  wished  tbe  foi- 
lowing  to  be  inserted : 

And  alao  with  the  benefit  of  anoh  right  of  way  fcr  all 
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pnipons  aa  the  aaid  If .  A.  Bolton  and  J.  Allan,  as  saeh 
tnutaei  aa  aforeaaid,  oan  gtaaA  OTSr  all  those  two  pieoaa 
of  gtoud,  road,  or  my,  oolavied  laspeotiTely  biown  and 
gnea  on  ike  aaid  plan  and  leading:  to  the  aaid  piaoe  of 
Imct,  ooloared  hlae  on  anoh  plan,  fcom  Fartobello-ioad 
to  BnnWngham-terraoe  reape<^Tely. 

A  gnmmoos  iras  taken  oat  in  chambers  in  order 
that  the  conveyanoe  might  be  settled  there,  bat  was 
tdjonmed  into  ooart  and  now  oame  on  for  hearing. 
J.  Peanon,  Q.G.  and  DatUd  Jones  for  the  tras- 
tees  of  Mr.  Bolton's  estate. — ^The  land  now  in 
qnestion  was  sold  to  the  School  Board  for  a  parti- 
cohr  purpose,  and  they  cannot  nse  it  for  anything 
•iae.  That  porpoae  was  to  bnild  a  school,  aad  tbe 
cotfanoe  from  Loosd^er-ro^  woald  Im  quite 
saffioient  for  that.  If  they  wanted  more  they 
ought  to  Imtb  aaked  for  iL  The  land  being  taken 
by  tbe  Sohool  Board  ander  their  coaapnlsory 
poifers  they  do  not  obtain  anch  a  wide  easement 
as  an  ordinary  purchaser,  bat  only  what  is  abso- 
lately  neoeasary  for  the  parpose  for  which  the  land 
is  tf^en: 

CnUtd  Land  Company  -v.  Orfi  Basttm  Baihoay 

Oompany,  83  L.  T.  Bop.  N.  6.  292 ;  L.  Ksp.  10  Ck. 

App.  586 ; 
Sartm  v.  Z^ndna  and  VartK-WetUm  Botlway  C*m- 

jMmy,  38  L.  T.  Bep.  N.  8.  25;  L.  Bep.  9  Ch.  Dir. 

623. 

Eigfitu,  Q.C.  and  Simmonds,  for  the  plaintiff  in 
an  action  for  the  administration  of  Mr.  Bolton's 
estate,  supported  the  contention  of  the  tnutees. 
Tliey  referred  to 

Wood  T.  Saunden,  32 1..  T.  Bep.  K.  S.  363 ;  L.  Bep. 
10  Ch.  Ap.  582. 

North,  Q.C.  and£ir%  for  the  School  Board.— This 
contract  will  pass  the  right  of  way  without  the 
words  "  with  appuneoances."  The  land  taken  was 
shown  on  the  plan  by  a  particular  colour.  There 
is  no  doubt  the  School  Board  hare  a  right  to  one 
way,  the  question  being  which.  As  it  stands,  tbe 
atrreement  does  not  give  the  soil  of  either  road. 
The  entrance  to  Buckingham-mews  from  Porto- 
bello-road  is  pared  and  flanked  on  each  side  by 
a  kerbed  pavement  that  has  all  the  appearance  of  a 
public  street,  and  therefore  we  have  a  right  of  way 
«ver  it  : 

WatU  T.  Kelton,  24  L.  T.  Bep.  N.  S.  209  ;  L.  Bep. 
6  Ch.  Ap.  166  J 

Langlev  v.  Hammond,  IS  h.  T.  Bep.  N.  S.  858 ; 
L.  Bep.  3  Ex.  161. 
Here  the  mews  is  sold,  and  there  are  no  wxwds 
giving  a  road  out  of  it,  but  if  a  house  is  toUl,  it 
gives  a  rip^ht  of  way  over  tbe  road : 

Oale  on  Eaaements  (Sth  ed.),  102. 

Kay  V.  Oxley,  33  L.  T.  Bep.  N.  S.  16« ;  L.  Bsp.  10 
Q.B.  360. 
One  way  is  a  way  of  necessity.  [Pry,  J. — If  there 
are  two  ways,  one  of  which  is  a  wi^  of  neoessity,  can 
you  claim  both  P]  As  between  vendor  and  purchaser 
we  have  a  clear  right,  but  it  is  said  that  tne  School 
Board  is  in  a  different  position.  The  land  wits  not 
tiken  under  their  oompntsory  powara,  but  the 
traatees  have  agreed  to  s^l  this  land  to  them ; 
therefore  the  agreement  must  be  construed  ia  the 
ordinary  manner  : 

Clark  V.  School  Board  for  London,  29  L.  T.  Bep.N. 
8.908:  L.  Bep.  9Ch.  120. 
There  is  no  reason  because  a  school  is  to  be  bnilt 
on  the  ground  that  there  should  be  any  difference 
in  the  ordinary  rights  of  vendor  and  purchaser. 
Besides  the  plan  on  the  agreement  clearly  shows 
aa  entrance  from  Portobello-road,  and  the  trustees 
are  bound  by  it.    When  the  school  is  built,  the 


road  from  Portobello-road  will  be  required  for  a 
side  entrance : 

D«nni/  T.  Haaeoel,  23  L.  T.  Bep.  K.  S.  636 ;  L.  B^. 

6  Ck.  Ap.  1. 

If  the  School  Board  had  a  right  of  access  to  the 
hoaaes  in  Buckingham  mews,  they  must  have  the 
same  right  now,  though  the  houses  are  polled 
down,  and  a  school  built  in  their  place.  They  also 
referred  to 

Boi«rt«  V.  JTorr,  Taunt.  495  ; 

Bvffitld  T.  Brown,  9  L.  T.  Bep.  If.  S.  627 ; 

AUan  V.  Qommt,  11  A.  ft  B.  759 ; 

ir«iin««9  T.  Bamst,  8  Bi.  187, 194 ; 

ITtusMNM  V.  CoaJaon.  86  L.  T.  Bep.  N.  8.  383; 
L.  Bep.  5  Ch.  Div.  133. 

[Fkt,  J.  referred  to 

Apby  V.  WiOm,  28  L.  T.  Bep.  N.  8.  918 :  L.  Bep. 

7  Ex  SBS  * 

Hardiiig  v.  ffilaon,  2  B.  A  C.  96 ; 
Wimbledon  and  Puinty  Common  Con»«rraton  r. 
Diaon,  33  L.  T.  Bep.  N.  S.  697 ;  L.  Bsp.  1  Oi. 
Div.  862.] 
Tear»on,  Q.C.  in  reply — If  the  grantee  chooses 
a  way  be  must  take  the  shortest,  but  if  the  grantor 
does  so,  the  grantee  must  take  what  the  grantor 
gives  him.    [Fkt,  J.  referred  to 

Rmnile  v.  Htygatt,  18  W.  B.  740  ; 

Tiner'a   Abridgment,  Election,    B. ;    and  Co.  Litt. 

145(6).] 

A  right  of  way  of  necessity  can  only  arise  by  grant : 
ProHer  v.  Hodgson  (10  Ex.  824 )  Under  their 
compulsory  powers  they  have  taken  more  than  is 
necessary  and  only  want  this  right  of  way  in  order 
to  sell  that  part.  [Prt,  J.— They  took  by  agree- 
ment.] I  submit  they  took  nnder  their  compulscfy 
powers,  as  we  should  not  have  let  them  have  the 
land  unless  they  had  had  those  powers.  He  abo 
referred  to 

PaoTMon  V.  Bpenctr,  S  L.  T.  Bep.  K.  8.  166 ;  3  B.  & 
8.  761; 

Oale  on  Eamments  (Stti  ed.),  149. 

Our.  adv.  vuU. 

Xocy  10. — ITrt,  J. — ^Tho  question  which 
fordecision  on  this  summons  is  as  to  the 
form  of  conveyanoe  to  be  executed  under  a  eon- 
tract  between  the  School  Board  of  London  and  the 
trustees  of  the  estate  of  tbe  late  Mr.  Boitoa. 
Strictly  speaking  the  qnestion  probably  is  -aoi 
raised  at  the  right  time ;  in  this  sense,  that  i€  the 
conveyance  had  been  executed  in  the  strict  focvi, 
the  qnestion  which  I  am  now  about  to  decide  would 
be  left  for  decision  upon  the  conveyance,  but  fhe 
question  having  been  mooted  before  the  convey- 
ance has  been  ecaonted,  the  parties  have  desired 
that  Hm  ooaveyanoe  should  be  put  in  such  a  fonn 
as  to  preclude  the  raising  of  this  (question,  »nd  I, 
therefore,  propose  to  determine  it  now.  [His 
Lordship  then  stated  the  facts  of  the  case.]  _  The 
contract  was  for  the  sale  of  the  property  which  I 
have  mentioned  without  any  words  with  regard  to 
the  right  of  way  and,  in  my  view,  therefore,  the 
effect  of  that  contract  was  to  carry  these  premises 
with  idl  that  was  appurtenant  and  appendant  to 
them.  The  trustees  of  Mr.  Bolton  are  perfectly 
willing  to  g^nt  to  the  purchaser  a  right  of  way 
Over  the  road  leading  into  Lonsdale-road,  bat 
they  decline  to  grant  a  right  of  way  over 
the  road  which  has  hitherto  been  Ttsed  iato 
Portobello-Toad.  The  School  Board  say  they  ara 
entitled  to  such  a  right  of  way.  Now  the  first 
question  which  arises  is  this,  were  these  roads,  or 
was  the  way  into  Portobello-road,  appurtenant  «r 
appendant  to  Buckingham-mews.    In  my  opimod 
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neither  of  them  was  appartenant  or  appendant, 
because  those  yrords  stnotly  and  properly  speaking 
never  carry  a  right  of  way  over  another  tenement 
of  the  grantor,  and  for  this  simple  reason,  that 
when  a  man  is  the  owner  of  two  fields  and  he 
waJks  over  the  one  to  get  to  the  other,  that  walk- 
ing is  attributable  to  his  ownership  of  the  land 
over  which  he  walks,  and  not  necessarily  to  his 
ownership  of  the  land  to  which  he  is  walking; 
therefore  it  has  been  well  decided  in  the  two  oases 
ot  Harding  ▼.  WiUon  (2  B.  &  C.  96)  and  Barlow  v. 
Bihode$  (1  G.  &  M.  439)  that  these  words,  strictly 
Bpeakiog,  do  not  carry  a  right  of  way  over  the 
grantor^  own  land.    Of  coarse  there  mav  be  cir- 
oomtta&cee  in  the  deed  wiSxAk  show  that  the  words 
are  used  in  a  secondary  sense,  and  if  you  find  a 
distinct  intention  to  convey  a  partioalar  way,  and 
that  way  is  accurately  descnbed  as  appendant 
and  appnrtenant,  that  will  not  prevent  the  way- 
passing,  bat  those  are  not  oircamstanoes  which 
arise  here.    Therefore,  in  my  judgment,  the  right 
of  way  claimed  cannot  pass  under  the  right  to  the 
apportenants    or    appendants    to    the    property 
granted.      The    next    question    is    whether    the 
grantee  can  claim  it  as  a  right  of  way^of  necessity. 
Ed  the  first  place,  it  strikes  one  that  the  s^iantee 
cannot  be  entitled  to  two  rights  of  way  of  neces- 
sity, becaaae  there  can  only  be  one  right  of  way  of 
necessity.     But  it  is  said  by  the  trustees  of  Mr. 
Bolton  that  there  is  no  way  of  necessity  here  at  all, 
and  that  is  alleged  for  two  reasons :  it  is  sail  that 
the  leaseholds  Mins  joined  to  the  freehold  having 
a  frontage  and  thorefore  a  right  of  wav,  into 
Lonsdale-road,  that  right  of  way  must  be  neld  to 
sabserve  both  the  freehold  and  leasehold  premises. 
In  my  view  that  is  not  a  sound  contention,  because, 
although  the  leaseholds   in  this  case   may   be 
for  a  long  term  of  years,  I  must  try  the  question 
jnst  in  the  same  way  as  if  it  was  for  a  short 
term  of  years.    It  appears  to  me,  that  to  Bay_  a 
freehold  estate  will  not  have  a  right  of  way  as  in- 
cident to  it  of  necessity,  because  a  portion  of  your 
freehold  intArest  will  have  a  right  of  way  over 
other  land  of  the  leasees  is  not  a  sound  proposition. 
In  the  next  place  it  is  said  that,  however  that 
may  be  in  most  circumstances,  yet,  inasmuch  as 
here  the  School  Board  purchased  for  the  purpose 
of  erecting  sohool  houses  or  accommodation,  and 
they  cannot  do  that  until  they  obtain  the  reversion 
at  the  Buckingham-terrace  property,  it  must  be 
assomod  that  they  will  obtain  that,  and  will  then, 
being  in  possession  of  the  freehold  of  the  two  lots, 
have  a  right  of  way  to  Budringham-mews  over 
ibat  of  their  other  freehold.    That  argument  does 
not  appear  to  me  to  be  sound,  for  this  reason,  that 
it  may  be  that  the  School  Board,  acting  with  per- 
fect propriety,  now  may  acquire  the  leasehold  in- 
terest in  the  Bartkingham-terrace  property,  and 
yet  before  they  hare  purchased  the  reversion  they 
may  find  that  the  land  is  superfluous,  and  may 
desire  to  part  with  the  leasehold  interest  without 
ever  acquiring  a  freehold.    I  think,  therefore,  one 
right  of  way  did  pass  over  the  freehold  of  Hr. 
Bolton  as  incident  to   the  Buckingham  -  mews. 
Then  arises  the  question,  in  whom  is  the  right  of 
election  to  determine  which  of  the  two  rignts  of 
way  is  to  be  sranted  to  Buckingham-mews.     I 
might,  if  I  haa  not  found  authority  on  the  point, 
have   entered  on  the  inquiry  upon  the  general 
doctrine  of  election,  but  I  nave  not  done  so  in  this 
case,  because  it  appears  to  me  that  the  matter  is 
settled  by  authority,  and  the  authorities  deter- 


mine that  the  right  of  election  is  in  the  peraon 
who  creates  the  right  of  way ;  in  other  worn,  in 
this  case  it  is  in  the  grrantor.  The  first  casewUoh 
bears  upon  that  is  the  case  of  Clarke  v.  Ruggt 
(2  Bol.  Abr.  60),  which  lays  down  the  ^oral  nle 
that  where  one  man  grants  a  close,  which  is  land- 
locked, and  is  the  owner  of  the  adjoining  close,  he 
grants  with  it  a  right  of  way  over  the  adjoining 
close  as  incident  to  the  grant ;  as  oUierwiae,  tm 
the  reporter,  he  cannot  have  any  benefit  from  the 
grant.    Then  it  is  added,  "  and  the  feoffor  ehsll 
assign  the  way  where  he  can    best   spare  it" 
The  next  case  which  throws   light  upon  it  is  a 
converse  case ;  that  is  to  say,  it  is  a  case  in  which 
the  owner  of  two  tenements  disposed  of  the  outer 
tenement,  and  retained  the  land-locked,  and  it  m 
held  that  he  would  have  a  right  of  way  over  the 
outer  tenement,  and  that  he  would  have  the  risht 
of  selecting  that  way.    That  is  the  case  of  Podber 
V.  WeUted  (2  Sid.  39).    There  again  the  mntor, 
the  person  who  created  the  right  of  way,  had  the 
right  to  select  the  way.    These  cases  were  oon- 
sidered  in    a    mneh  more    recent    authority  of 
Pearson  v.  iS^encer  (1  B  &  S.  571)  where  the  doart 
of  Queen's  Bench  in  their  oonddered  judemeDt, 
delivered  by  the  present  Lord  Blaokbum  atter  re- 
ferring to  the  authorities  I  have  cited,  said  tUa : 
"  In  each  case  it  seems  to  have  been  thought,  the 
person  by  whose   act  the  way  was  created  was 
subsequently  to  select  the  wi^,  subject  only  to 
this  that  it  sboald  be  a  convenient  way."    Now  no 
evidence  or  argament  has  been  addressed  to  me 
to  show  that  the  way  ftom  the  end  of  Bnckingfatai- 
mews  into  Lonsdale-road   is    not    a    convenient 
way.    I  assume  it,  therefore,  to  be  such,  and  hold 
that  the  right  of  election  was  in  Mr.  Bolton's 
trustees,  and  I  therefore  think  they  discbaigo 
their  duty  in  assigning  that  right  of  way.    I  pro- 
pose, therefore,  that  the  oonveyanoe  shiul  contain 
words  to  this  effeot, "  including  a  right  of  wav  for 
aU  purposes  whatsoever,  over  the  strip  of  itnd 
coloured  green  on  the  plan  from  Buokingfaani- 
mews  to  Buckingham-terrace,  or  the  Lonsdale- 
road,  but  not  including  any  right  of  way  from  the 
western  end  of  the  mews  into  Portoliello-road.'' 
Inasmuch  as  this  matter  has  been  brought  before 
me  really  for  the  decision  of  a  question  which 
might  arise  hereafter,  and  was  a  very  fair  aner 
tion  to  be  considered  npon  the  contract,  I  toink 
that  no  costs  ought  to  be  aweurded  on  either  side. 

Solicitors  for  the  School  Board  for  London, 
Chdge,  Kirby,  and  MiUeU. 

SolioitWB    for   the    other    parties,    AUen   and 
Edward*  i  Cromn  mod  BivoUa. 


QUEEN'S  BENCH  DIVISION. 
Mareh  15  and  April  b. 
(Before  Cockbuhn,  C.J.  and  Mellob,  J.) 
Thb  Phabxacbtitical  Society  of  Gbbat  Bsniix 
«.  Thb  Lohdoh  and  Pbovihcial   Supply  Asso- 
ciation (LnnTED).  (a) 

APPBAL  PROK  IHPEBIOB  OOUBT. 

Fharmaey  Ad  1868  (31  4r  32  Viet.  e.  121), «.  l.}i 
— Sale  of  poisone  by  corporation—  CorporaiiM 
liable  to  penalty—"  Perton  "  to  indude  eorporOf 
tion. 

Any  corporation  whereof  the  ingmhers  are  *tt  all 
duly     regieiered     pharmaeetUieal    ehentUI*    of 

(a)  Beportedb7A.H.  PoxRn,Sa<i.,Buristar«tJ'*> 
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chtmitU  or  druagistt,  which  ihaU  teU  or  keep 
open  »hop  for  the  retailina,  dispensing,  or  com- 
pounding poisons,  is  liable  to  the  penalties  im- 
posed by  the  Pharmaey  Ad  of  1868,  edthough 
nuih  btuiness  is  managed  hy  a  duly  registered 
ehtmiri  who  is  a  memher  of  the  corporation. 

The  defrndamts  were  a  company  registered  under 
tk»  Oompanies  Acts  1862  and  1867.  The  object 
of  the  eompany  was  to  purchcue  or  acquire  t&e 
irads  or  btmness  of  a  wholesale  and  retail 
grocer  and  general  warehoiueman. 

W.  M.,  who  was  not  a  duly  registered  chemist  within 
Ike  meaning  of  the  Pharmaey  Act,  was  the 
fnemaaing  dtreetor.  The  business  of  the  company 
inehtded  a  department  for  the  sale  of  drugs,  and 
for  retailing  and  compounding  poisons  within 
the  meaning  of  the  Pharmacy  Acts.  The  business 
of  the  drug  department  was  conducted  by  one 
M,  E.  L;  a  dmy  registered  chemist,  with  two 
di%  fuaZ(/!«d  assistants.  H.  E.  L.  was  a 
partner  in  the  company,  but  wge  paid  by  salary 
for  superintending  the  drug  department.  An 
action  was  brol^ght  by  plaintiffs  to  recover  from 
defendants  a  penally  under  31  |-  32  Viel.  e.  121 
for  having  sola  poisons  in  contravention  of  the 
AcL 

Held,  that  the  pUunlifs  were  entitled  to  recover,  as 
the  intenHon  of  the  Legislature  was  to  exclude 
aU  persons  other  than  the  registered  members  of 
the  PhcumMcetUieal  Society  from  keeping  open 
shop  for  the  compounding  or  retailing  of  poisons. 
That  the  word  "  person  in  sections  1  and  15  of 
the  Pharmaey  Act  applies  to  a  corporation  at 
wdl  <u  to  a  ncUuroi  person,  and  therefore  the 
defendants  oottii  be  sued,  and  were  liable  to  pay 
the  penalty  imposed  by  sect.  15  of  that  Act. 

TsrairBa  an  appeal  by  the  plaintiffs  from  a  deoision 
of  the  jndffe  of  the  Bloomsbory  Connty  Coart  in 
Cavoar  of  the  defendants  in  an  action  for  a  penalty 
luider  the  31  &  32  Yiot.  o.  121. 

The  iacts  are  set  oat  in  the  jadgment  'Of 
Cockbnnt,  C.J.  below. 

The  Attorney  -  General  (Sir  J.  Holker,  Q.C.) 
{Immley  Smith  with  him)  for  the  plaintiffs. — Prior 
to  1868  any  person  might  keep  a  chemist's  shop 
and  sell  poisons,  bnt  by  toe  Pharmacy  Act 
reatriotions  are  imposed  on  the  sale  of  poisons. 
It  requires  that  there  sbonld  be  some  responsible 
person  to  fall  back  upon  in  case  anything  goes 
-wrong.  It  is  not  intended  that  an  unqaslified 
person  should  conduct  a  business  with  a  duly 
qualified  assiatant.  The  proprietor  himself  must 
be  qualified.  The  word  "  person  "  in  sects.  1  and 
15  of  the  Aot  is  wide  enough  to  and  does  include 
•  oorporation : 

Coke's  2  Inst.  732 ; 

Maxwell  on  Statutes,  292. 
Aa  offence  may  be  committed  by  a  corporation 
(7  &  8  Geo.  i,  c.  28,  s.  14),  und  it  may  be  pro- 
ceeded against : 

Terry  t.  The  Brighton  Aguarium  Company,  32  L.  T. 
Bep.  458 :  L.  Bep.  10  Q.  B.  306 ; 

Rsg.  r.  Birmingham  and  Qloucssler  Jiailway  Oom- 
IKiny,  3  Q.  B.  223 ; 

Bsg.  T.  Qriat  North  of  England  Railway  Company, 
7  L.  T.  Bep.  0.  S.  468;  9  Q.  B.  315; 

tfrcen  t.  Ths  Oeneral  Omniiui  ConMMiny,  1  L.  T. 
Bap.  95  ;  29  L.  J.  N.  S.  13,  C.  P. 

It  was  the  intention  of  the  Legisbture  that  every 
person  shonid  be  prevented  from  keeping  an  open 
shop  for  the  «al«  of  poisons  nnless  sucii  person  be 
a  dniy  qualified  chemist,  bat  that  intention  coold 


not  possibly  be  carried  out  if  a  corporation  is 
allowed  to  escape  the  penalties  imposed  by  the 
Act. 

A.  WHls,  Q.C.  {Finlay  with  him)  for  the 
defendants. — There  are  macy  passages  in  this  Act 
where  it  cannot  poeaiblv  be  intended  that  the 
word  "  person  "  is  to  include  a  corporation.  The 
word  person  does  not  naturally  include  a  cor- 
poration at  law.  This  may  be  a  casus  omissus.  If 
the  contention  of  the  Attorney-Qeneral  is  correct, 
a  corporation  can  never  carry  on  the  business  of 
a  chemist.  That  might  applv  to  Apothecarieb^ 
Hall,  but  that  surely  was  not  the  intention  of  the 
Legislature.  7  &  8  Geo.  4,  s.  14,  applies  to  certain 
denned  cases.  That  is  rather  an  argument  to 
show  that,  except  bl  Legislative  provision,  a  cor- 
poration is  not  included  in  the  word  person. 

LunUey  Smith  in  reply. 

Gwr.  adm.  vuU. 

April  25. — The  following  written  judgments 
were  delivered : 

CocKBTTBX,  C.J.— This  is  an  appeal  from  tho 
decision  of  the  judge  of  the  Bloomsbury  County 
Court  in  favour  of  the  defendants  in  an  action  for 
a  penalty  under  the  31  &  32  Vict.  c.  121,  for  having 
sold  poison  and  kept  open  shop  for  the  sale  of 
poisons  in  contravention  of  that  Act.  By  the 
first  section  of  the  statute  it  is  enacted  that  it 
shall  be  unlawful  for  any  person  to  sell  or  keep 
open  shop  for  retailing,  dispensing,  or  com- 
pounding poisons,  or  to  assume  or  use  the  tit!e 
"  chemist  and  dru^gisc,  or  chemist  or  druggist, 
or  pharmacist,  or  dispensing  chemist  or  dmggi»t 
in  any  part  of  Great  Britain,  unless  such 
person  shall  be  a  pharmaceutical  chemist  or 
a  chemist  and  druggist  within  the  meaning  of  this 
Act,  and  be  registered  under  this  Aot."  And  by 
the  15th  section  "any  person  who  shall  sell  or 
keep  an  open  shop  for  the  retailing,  dispensing, 
or  compounding  poisons,  or  who  shall  take,  use, 
or  exhibit  the  name  or  title  of  ohemist  and 
druggist,  or  chemist  or  druggist,  not  being  a  duly 
registered  pharmaceutical  chemist,  or  chemist  or 
druggist,  or  who  shall  take,  use,  or  exhibit  the  name 
or  title  of  pharmaceutical  chemist,  or  pharmaceu- 
tist, not  bemg  a  pharmaceutical  ohemist,  shall,  for 
every  such  offence,  be  liable  to  pay  a  penalty  or  sum 
of  five  ponods,  and  the  same  may  be  sued  for,  re- 
covered, and  dealt  with  in  the  manner  provided 
by  the  Pharmacy  Act  for  the  recovery  of  penalties 
under  that  Act."  By  the  Pbarmaoy  Aot,  sect.  12, 
the  penalty  recoverable  under  that  Act  is  to  be 
recovered  in  England  or  Wales  "  by  plaint  under 
the  provision  of  any  Act  in  force  for  the  more 
easy  recovery  of  small  debts  and  demands."  The 
defendants  are  a  company  registered  under  the 
Companies  Acts  1862  and  1867  as  a  limited  com- 
pany, with  a  nominal  capital  of  10,0001.,  divided 
into  1000  shares  of  lOi.  each.  Of  these  one 
William  Mackness  holds  560  shares  fully  paid  up. 
Six  persons  (one  of  whom  was  Henry  Edward 
Longmore)  hold  five  shares  with  2/.  10«.  paid  on 
each  share.  Three  persons  hold  one  share  each 
with  21.  10s.  paid  on  each  share.  The  remaining- 
shares  are  unallotted.  The  defendants'  company 
was  registered  on  the  29th  Jan.  1878,  and  was 
formed  "To  purchase  or  acquire  the  trade  or 
business  of  a  wholesale  and  retail  grocer  and 
general  warehouseman,"  then  earned  on  by 
William  Mackness  at  113,  Tottenham  Court-road. 
Mackness  is  the  managing  director  of  the  oomk. 
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puiy.  He  is  not  a  dnly  registered  pbarmaceatical 
chemist  or  chemist  and  druggist  within  the 
meanizig  of  the  Pharmacy  Act  1868.  Heniy 
Edward  Longmoro  is  a  pharmaceatacal  chemist  or 
chemist  and  druggist  within  the  meaning  of  the 
Act,  bat  no  other  shareholder  is  so.  The  business 
of  the  company  is  carried  on,  as  that  of  Macknesa 
was*  before  the  company  was  formed,  at  113, 
Tottenbam-conrt-road,  and  ioclndes,  amongst 
other  departments  for  the  sale  of  various  goods, 
a,  chemist's  and  druggist's  shop  or  drug  depart- 
ment, which  is  an  open  shop  for  the  retailing, 
dispensing,  and  compounding  poisons  within  the 
meaning  of  the  Pharmacy  Act  1868.  Longmore, 
as  has  been  stated,  is  and  at  the  time  of  the 
sale  of  the  poisons  in  question  was  a  duly 
registered  chemist  and  druggist  within  the 
Pharmacy  Act  1868,  and  the  basiness  of  the  said 
drug  department  was  condncted  by  him  with  the 
aid  of  two  qualified  assistants.  He,  with  the  two 
assistants,  attended  regnlarlyto  the  drug  depu-t- 
ment,  and  to  nothing  else.  He  and  his  assistants 
were  the  servants  of  the  company,  and  were  paid 
by  salary  or  wages.  Upon  this  state  of  facts 
the  question  presents  itself  whether  the  defendant 
company,  as  snoh,  is  amenaUe  to  the  penal 
enactments  of  the  statute.  It  was  fully  admitted 
on  the  argnment,  nor  could  it  be  contested,  that 
if  this  bad  been  an  ordinary  partnership,  the 
individual  partners,  at  all  events  such  of  them 
as  were  not  qualified  under  the  statute,  would 
have  incnrred  the  penalties  it  imposes.  The  in- 
tention of  the  Legislature  appears  clearly  to  have 
been  to  prevent  any  shop  or  establishment 
existing  for  the  sale  of  poisons  except  under 
the  immediate  superintendence  and  control  of 
a  duly  qualified  proprietor.  It  is  not  enough 
that  the  proprietor  employs  a  qualified  person 
to  manage  the  bnsiness.  The  master  must 
himself  be  duly  qualified.  Two  parties  could  not 
combine  to  carry  on  the  joint  business  of  grocer 
•nd  chemist,  thongh  the  one  attending  to  the 
latter  department  of  the  bnsiness  might  be  a 
qualified  chemist.  There  would  be  nothing  to 
insure  in  such  a  caee  that  in  the  absence  of  the 
qualified  partner  the  other  might  not  take  upon 
himself  to  act  in  his  stead,  and  thus  the  security 
against  fatal  mistakes  in  the  dispensation  of 
medicines  which  the  statute  was  intended  to  in- 
snre  might  be  seriously  compromised.  The 
defendants  are  therefore  within  the  scope  of 
this  legislation,  the  case  comes  within  the 
evil  against  which  the  statute  was  intended  to 
provide  a  remedy.  But  they  are  said  not  to  be 
within  the  statnte  as  being  an  incorporated  com- 
pany ;  the  main  gronnd  on  which  this  contention 
rests  being  that  the  Act  in  question,  in  its  pro- 
hibitory as  well  as  its  ^enal  clauses,  uses  the  term 
"person,"  a  term  which  it  is  contended  cannot 
be  properly  applied  to  a  corporate  body.  The 
objection  thus  founded  on  the  use  of  the  word 
"  person  "  in  the  penal  clauses  of  the  Act  would 
seem  at  first  sight  to  present  some  di£Sculty,  bat, 
when  tixe  scope  and  purpose  of  this  legislation 
are  taken:  into  aoconnt,  the  difficulty  does  not 
appear  to  be  insuperable.  Reliance  was  placed 
by  the  Attorney- General  in  his  arirument  in 
support  of  the  appeal,  on  the  enactment  of  the 
14th  section  of  the  7  &  8  Geo.  4,  o.  28,  that 
whenever  any  statute  relating  to  any  offence, 
whether  punishable  by  indictment  or  summary 
conviction    in    describing    the    cffender   or   the 


offence,  uses  words  importing  the  singahr 
number  or  the  masculine  gender  only,  it  ehsll 
be  understood  to  include  several  matters  as  well 
as  one  matter,  several  persons  as  well  as  one 
person,  males  as  well  as  females,  and  bodies 
corporate  as  well  as  individuals,  unless  it  be 
otherwise  specially  provided,  or  there  be  somo- 
thing  in  the  sabject  or  context  repugnant  to  snch 
construction.  But  that  Act  is  expressly  omfined 
to  proceedings  on  indictment  or  summary  con. 
viction,  and  therefore  cannot  apply  here,  where 
the  proceeding  is  by  civil  action.  It  shows  no 
doubt  the  disposition  of  the  Legislature  to  inclode 
corporations  under  the  general  designation  of 
person  or  individual  in  penal  statates.  But  the 
terms  of  the  Act  will  not  admit  of  its  application 
to  the  present  case.  To  solve  the  question  we 
must  therefore  confine  our  attention  to  the  statnte 
itself  on  which  this  action  is  brought.  That  sn 
incorporated  company  is  within  the  miadkief 
against  which  this  legislation  was  directed  is,  I 
cannot  help  thinking,  quite  obvious.  If  a  com- 
pany, by  reason  of  its  being  incorporated,  is  noc 
within  the  provision  of  the  Act  and  amenable  to 
its  penalties,  and  effect  is  to  be  givm  to  tbe 
argument  of  Mr.  Wills,  it  necessarily  follows  that 
such  a  company  might  openly  carry  on  tbe 
bnsineea  of  chemists  and  druggists,  and  sell 
poison  without  a  single  member  of  the  company, 
even  the  person  employed  to  conduct  this  portion 
of  their  basiness,  being  qualified.  The  person 
•ctnally  selliug  the  poisons  might  be  amenabie, 
and  it  was  probably  with  the  view  to  avoid  this 
that  iu  the  present  instance  a  qualified  person 
was  employed  to  manage  this  department  of  the 
defendants'  basiness  ;  but  the  company  employing 
him  would  enjoy  complete  immunity.  A  person 
desiring  to  combine  the  basinesa  of  a  chemist 
and  druggist  with  that  of  a  grocer  wonld  have 
only  to  get  one  or  two  persons  to  join  him,  pro- 
viding them  with  a  share  or  two,  as  appears  to 
have  been  done  in  the  formation  nf  this  companj, 
and  so  founding  an  inoorporated  company  to  set 
the  statute  at  defiance.  It  cannot  be  supposed 
that  the  Legislature  can  have  contemplated  a 
result  so  entirely  at  variance  with  tbe  policj  and 
purpose  of  the  Act,  or  intended  to  place  incor- 
porated companies  on  a  different  footing  in  this 
respeet  from  that  of  ordinary  p«rtnerahips  or  in- 
dividuals. It  is  no  doubt  possible  that,  althoagh 
joint-stock  companies  existed  at  the  time  this 
stakite  was  passed,  the  formation  of  soofa  com- 
panies for  tbe  purpose  ot  continning  tzades 
nitherto  carried  on  singly,  and  amon^  other 
things  for  that  ot  superaddiag  the  basiness  of 
the  chemist  and  druggist  to  that  of  the  grocer 
or  provision  merchant,  may  not  have  been 
present  to  the  minds  of  those  who  framed  and 
plMsed  the  statute.  Still,  if  the  case,  thongh 
unforseen,  is  within  the  mischief  which  the 
Legislature  had  in^view,  and  the  enaotment  is 
large  enongh  to  embrace  it,  without  any  forced 
or  strained  construction  being  pot  on  the  language 
of  the  Act,  it  is  oar  duty  to  advance  the  remedy 
intended  to  be  afforded.  It  is  true  that  the  term 
used  in  the  1st  section  of  the  Act  is  a  "  person," 
and  that  ordinarily  speaking  this  word  would  bm 
be  applicable  to  a  corporation.  But  when  the 
meaning  and  effect  of  the  enaotment  is  looked  _m 
without  too  close  an  adherence  to  its  precise 
phraseology,  it  amounts  to  no  less  than  a  general 
prohibition  to  every  one  not  qualified  according  to 
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the  Act  from  deblinft  in  poisons,  or  oarrying  oa 
the  basinesa  of  a  ohemist  and   dmggist.    The 
fallacy  of  the  argament  nrged  on  beh^f  of  the 
defendants  is  that  it  assumes  that  the  prohibition 
i»   addressed    to   individaal    persons.      Bat  the 
provision   being   universal    must    extend  to    all 
penona,  whether  acting  in  an  individual  or  cor- 
porate capacity.     The  defendants,  it  is  troe,  ni 
thna  infrin^ng  the  law,  are  not  acting  in  thmr 
indlTidnal  capacity,  and  may  not  (bat  on  this  it 
is  unnecessary  to  pronounce  any  opinion)  be  liable 
indiyidnally.    Bat  in  their  af^gregate  or  corporate 
capacity  they  are  breaking  the  law,  and  beinjg  in 
the  latter  capacity,  as  weU  as  individaally,  within 
the  prohibition,  they  most,  if  capable  of  being 
sued,  b«  also    amenable   to   the   penalty,   and 
moat  for  this  purpose  be  taken  to  beperaons 
within  the  meaning  of  the   statute.    The   fact 
so  Birenuonal^  insisted    on  by  Mr.  Wills,  tlMtt 
in  other  sections  of  the  AjOt  the  word  "  person  *' 
is  applicable  to  indiTidoal  persons  only,  and  not 
to  a  corporate  body,  only  tends  to  show  that  the 
adoption  of  the  bosin^s  of  ohemist  and  druggist 
by  incorporated  companies  like  the  present  was  not 
contemplated  when  the  Act  was  passed.    It  by  no 
means  shows  that  the  prohibition  being  general, 
and  the  mischief  clearly  within  the  statate,  the 
company,  though  as  sach  they  mar  be  incapable 
of  complying  with  some  of  its  requirements,  as 
for  instance- to  undergo  examination  under  sect.  6, 
onght  not  to  be  held  to  be  within  the  penal  ohuises 
of  the  AbOt,  or  should  be  allowed  openlv  to  break 
the  law  nnder  the  belief  that  they  are  oeyond  its 
reach.    In  the  present  case  it  so  happens  that 
a  member  of  the   company,  who   manages  the 
chemical  department  of  its  bnsinees  (l£r.  Henry 
Edward  Longmore),  is  a  qualified  chemist.  But  it 
ia  not  aa  a  member  of  the  company  that  he  so  acts, 
but  as  the  paid  servant  of  the  company.    It  is 
clear  therefore  that  his  being  qualified  will  not 
wonerate  the  other  members  of  the  company  who 
are  not  so.    Nor  would  it  be  otherwise,  even  if  it 
were  aa  a  member  of  the  company  tliat  he  so  acted. 
So  lone  as  any  of  the  company  are  disqualified 
the  body  is  diaqnalifled,  and  the  one  who,  though 
himself  qnalifiea,  acts  for  the  body,  becomes  a 
party  to  their  offence,  and  becomes  liable  con- 
jointiy  with  them.     The  qualified  chemist,  who, 
in  partnership  with    a    grocer,  carried   on    the 
businees  of  grocer  and  chemist,  would  be  as  liable 
to  the  statutory  penaltv  as  his  unqualified  partner. 
The  County  tiourt  jadga  was  therefore  wrong  in 
holding  that  because  the  chemical  department  of 
the   defendants'   bnsiness   was   managed   by   a 
qpalified  person  the  defendants  were  not  liable  to 
the  penalty.    Being  thus  of  opinion  that  a  com- 
pany, though  incorporated,  is  none  the  less  within 
the  prohibition  of  the  statute,  I  come  to  the  re- 
mMning   question  whether   sach  a  company  is 
capable  of  oeing  sued  for  the  penalty  prorided  by 
the  I5th  section.    Upon  this  point  the  authorities 
referred  to  by  the  Attorney-General  in  his  argu- 
ment appear  to  me  to  afford  a  satisfactory  answer, 
although  it  is  true  that  a  corporation  cannot  be 
indicted  for  treason  or  felony.    It  was  established 
by  the  case  of  the  Binningham  and  QUmcetter 
AaiZwoy    Company    {iM    tup.)    that   an   incor- 
porated company  might   bo    indicted   for   non- 
feasance in  omitting  to  perform  a  duty  imposed 
by  statute  such  as  that  oi  making  arches  to  con- 
nect lands  severed   by  the  defendants'  railway. 
It  was  further  held  in  Beg.  v.  The  Qreat  Norihem 


of  Bnfiand  Bathnay  Oompany  (9  Q.  B.  315). 
that  aa  incorporated  company  coald  be  indicted 
for  misfeaaance  as  in  cutting  through  and  ob- 
Btmcting  a  highway,  though  they  oould  not  be 
indicted  for  treason  or  felony,  or  offences  against 
the  pereoa.  In  the  present  instance  we  are  dealing 
not  with  aa  indictmeat  on  information,  but  with 
an  aotion  in  a  civil  court.  Though  the  sum  to  ba 
reooTered  is  no  doubt  a  penalty  for  the  infraction 
ot  the  statate,  the  means  to  be  resorted  to  for 
its  reooveij  are  of  a  purely  civil  c^racter.  If 
a  corporation  can  be  indicted  for  misfeasantM,  I 
am  wholly  at  a  loss  to  see  why  it  may  not  be  pro- 
ceeded against  in  a  civil  suit  for  the  recovery  of  a 
penat^  which  it  has  iacarred  by  disobedience  to 
a  atatatoiy  prohibitioo.  I  am  therefore  ot  opinion 
that  this  appeal  mast  he  allowed,  the  decision  of 
the  late  judge  of  the  County  Coart  reversed,  and 
jndcment  entered  for  the  plaintiffs. 

MsuoB,  J.  —  I  have  come  with  considerable 
hesitation  to  the  oondasion  that  our  judgment 
dioald  be  for  the  plaintiffs,  and  that  both  questions 
submitted  to  us  must  be  answered  ia  their  favoor. 
I  was  for  seme  time  inclined  to  think  that  the 
ctreunutanoes  of  the  defendants'  case  were  not 
within  the  contemplation  of  Parliament  when  Urn 
Pharmacy  Act  1868  was  passed,  and  that, 
although  clearly  within  the  nuschief  intended  to 
be  provided  against,  words  safiSciently  oompre- 
heiuive  had  not  been  used  in  framing  the  Act  to 
indade  the  acts  of  the  defendants,  and  that  con- 
seqnently  it  became  a  ea»u$  omietut.  A  fuller 
consideration  of  the  provisions  of  the  Act  31  &  3St 
Vict.  c.  121,  has  however  brought  me  to  the  same 
oonelnsion  as  that  expressed  by  my  Lord  Chief 
Justice  in  his  judgment  in  this  case.  I  think  tbe 
great  object  of  the  Legislature  was  to  prevent  tha 
sale  of  poiaonoas  or  dangerous  drugs  by  persona 
not  qualified  by  skill  or  experienoe  to  deal  in  sach 
commodities.  It,  therefore,  proposed  to  form  into 
one  assooiatioa  all  persons  who  fnr  the  faton 
should  alone  be  deemed  qualified  to  deal  in  (Jia 
same,  and  who  should  be  registered  under  the  pro- 
visions of  the  Act  which  we  are  now  considering. 
It  accordingly  provided  for  the  interests  of  aU 
chemists  and  druggists  who  had  been  in  business 
as  such  previously  to  tiie  passing  of  the  Act ;  bat 
with  refpud  to  the  future  it  made  careful  provision 
for  the  examination  and  registration  of  all  persons 
who  should  in  fhture  form  the  only  qualified  body 
of  persons  who  shoald  be  permitted  to  keep  open 
shop  for  the  retailing  or  compounding  of  poisons ; 
and  I  now  think  that  the  sections  are  really,  when 
carefully  considered,  only  the  provisions  regulating 
the  steps  which  in  future  are  to  be  taken  by  aU 

Eersons  who  desire  to  obtain  the  privilege  of 
eeping  open  shop  and  retailing,  dispensing,  or 
compounding  the  poisonous  drugs  in  question, 
and  who,  upon  being  registered  as  pharmaceutical 
chemists,  or  chemists  and  druggists,  within  the 

§  revisions  of  the  Act,  will  become  qualified  so  to 
0.  To  incorporate  such  a  society,  and  to 
give  to  its  members  in  fatnre  tbe  sole  privilege 
of  keeping  open  shop  as  chemists,  or  chemists 
and  druggists,  for  the  sale  or  dispeneing  or  com- 
pounding poisons,  rendered  it  necessary  to  pro- 
hibit all  other  persons,  not  so  registered  or 
qualified,  from  keeping  opm  shop  or  retailing, 
dispensing,  or  compounding  such  drugs  for  sale, 
and  from  assuming  the  title  of  pharmaceutical 
ohemist  or  chemist  and  druggist ;  and  therefore, 
whilst  one  set  of  sections  are  qualifying,  and  in- 
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tended  to  regulate  for  the  fa  tare  the  mode  in 
which  persoDB  should  become  qualified  as  members 
of  the  association,  and  to  provide  for  the  Rovem- 
nent  of  the  body  incorporated,  sections  1  and 
15  of  the  Act  which  contain  the  prohibitory  words, 
upon  the  meaning  of  which  we  have  to  decide, 
have  an  entirely  distinct  effect.  The  object  of 
those  sections  is  absolately  to  prevent  the  danger 
assumed  to  be  likely  to  arise  to  the  public  by 
keeping  open  shop  for  the  retailing,  dispensing, 
or  compoanding  poisons  by  any  persons  not  being 
qualified  pharmaceatical  chemists  or  chemists  ana 
^nggists,  and  the  intention  and  scope  of  those 
sections,  and  the  general  objent  of  the  Act,  is 
absolutely  to  ezclude,  from  the  time  of  the  passing 
of  the  Act,  all  persons  other  than  the  roistered 
members  of  the  Pharmacentical  Booiet^  from 
keeping  open  shop  or  retailing,  dispensing,  or 
compoanding  poisons.  Now,  before  the  passing 
of  the  Act  1868  all  persons,  whether  "  natural 
persons"  or  ''artificial  persons,"  constituted  by 
incorporation  for  trading  purposes,  might,  either 
as  individuals  or  as  a  corporation,  have  kept  open 
shops  and  retailed,  dispensed,  or  compounded 
poisons.  It  was  essential,  therefore,  to  the 
effectuating  the  objects  of  the  Act,  that  all  per- 
sons, whether  natural  or  artificial,  should  for  the 
future  be  prevented  Irom  dealing  as  before  in 
the  prohibited  matters;  and  the  cases  cited  by 
the  Attorney- General  in  his  argument  show  that 
an  incorporated  company  may  commit  an  offence 
either  of  non  feasance  or  misfeasance,  and  may  be 
punished  by  indictment  for  the  same  as  if  the  Act 
bad  been  done  by  a  natural  person.  "We  may 
well,  therefore,  interpret  the  word  person  with 
sections  1  and  15  so  as  to  include  noc  only  any 
natural  person,  but  any  artificial  person  created 
by  the  law,  which  would  be  capable  of  committing 
the  offence  referred  to  in  the  15tL  section,  and  we 
are  authorised  upon  the  principle  of  decided  oases  to 
sa^  not  only  that  the  "offence"  has  been  com- 
mitted by  the  defendants,  but  thac  they  are  liable 
to  be  punished  for  it  under  the  provision  of  the 
15th  section. 

Judgment  for  plaintiffi. 

Solicitors  for  plaintiffs.  Flux  and  Co. 

Solicitors  for  defendants,  Croueh  and  Spencer. 


Saturday,  March  1. 
(Before  Fibld  and  Manistt,  J  J.) 
The  Guabdians  of  the  Poor  or  the  Hbsefohd 
Union  (apps.)  «.  The  Guabduns  or  the  Foob 
or  THE  Wabwick  Union  (Tesps.).(a) 
Foot  law — Settlement — Child  under  eimteen — Poor 
Law  Amendment  Act  1870  (39  4-  40  Viet  e.  61),  «. 
35. 

A  vawper  was  bom  in  the  H.  Union  in  1840,  but 
nad  never  acquired  a  tettlement  in  her    own 
right.    Her  father   mat  horn  in  the  L.  Union, 
but  had  acquired  no  eetOement  except  his  hirlh 
settlement. 
Held,  that,  under  these  dreumstances,  the  pauper 
was  not  settled  in  the  H.  Union,  but  must  be 
deemed  to  have  derived  her  father's  birth  settle- 
ment. 
This  was  an  appeal  agiunst  an  order  of  two  justioes 
for   Warwick,   acyndicating    Uie   settlement   of 
Emma  Jones,  a  lunatic,  to  bo  in  Uie  Her^ord 
Union.         

{»)  B«port«d  bj  A.  H.  PoiBsa.  Esi.,  Buitot««t-Law. 


The  appeal  was  tried  at  the  c^narter  sessions 
of  Warwickshire  holden  at  Warwick  on  the  3rd 
July  187!^,  when  the  said  order  of  adjudication 
was  confirmed,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  upon  the  foltowing 

Case. 

It  was  proved  or  admitted  that  the  said  panper 
lunatic,  Emma  Jones,  was  bom  in  the  pansh  of 
St.  John,  Hereford,  in  the  month  of  Apnl,  in  the 
year  1840,  and  was  the  lawful  .daughter  of  James 
and  Ann  Jonea. 

James  Jones,  the  father,  was  bom  at  Leominster 
in  or  about  the  year  1798,  and  acquired  a  settle- 
ment there  by  birth,  but  never  acquired  any  settle- 
ment elsewhere. 

The  said  lunatic,  Emma  Jones,  was  never 
married,  and  had  never  done  anything  to  acqoira 
a  settlement  in  her  own  right. 

The  said  Emma  Jones  was  adjudged  a  lunatic 
by  an  order  of  one  of  her  Majesty's  j  ustioes  of  the 
peace  for  the  county  cf  Warwick,  dated  May  12, 
1878,  and  was  received  aa  a  patient  in  the  county 
lunatic  asylum  at  Hatton.    . 

An  order  was  made  by  two  justices  of  the  peace 
for  the  county  of  Warwick,  adjadging  the  parish 
of  St.  John,  Hereford,  in  the  Hereford  Poor  Law 
Union,  to  be  the  place  of  the  last  legal  settlement 
of  the  said  Emma  Jonea,  and  ordering  the 
g^nardians  of  the  poor  of  the  said  Hereford  Union 
to  contribute  to  her  support  in  the  said  HattoD 
asylum. 

This  order  was  confirmed  by  the  justioes  in 

Snarter  sessions,  they  being  of  opinion  that  the 
erivative  settlement  of  Emma  Jones  from  her 
father  ceased  on  her  attaining  the  age  of  sixteen 
years  before  the  passing  of  39  &  40  Yiot.  c  61, 
s.  35. 

The  question  for  the  opinion  of  the  oonrt  is, 
whether  such  order  was  rightly  oonfiimed. 

By  39  &  40  Vict.  c.  61,  sect.  35 : 

No  penon  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  paientage, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  fram 
her  hnsband,  and  in  the  case  of  a  child  under  sixteen, 
which  child  biulII  take  the  settlement  of  its  father  or  of 
its  widowed  mother,  aa  the  case  may  be,  np  to  that  age, 
and  shall  retain  the  settlement  so  taken  nntil  it  shall 
acquire  another. 

An  illegitimate  ohild  shal]  retain  the  aetOsment  of  its 
mother  ontil  such  ohild  shall  acquire  another  settlement 

If  any  child  in  this  section  mentioned  shall  not  hare 
aoqnirea  a  settlement  for  itself,  or  being  a  female  shsll 
not  have  derived  a  settlement  from  her  hnaband,  and  it 
cannot  be  shown  what  settlement  such  ohild  01  female 
derived  from  the  parent  without  inqniring  into  the  de- 
rivative settlement  of  snch  parent,  such  ohud  or  female 
shall  be  deemed  to  be  settled  in  the  parish  in  which  he  or 
she  was  bom. 

Lumley  Smith  for  the  respondents. — ^The  only 
settlement  that  it  is  alleged  the  father  had  was  a 
birth  settlement.  He  may  have  been  entitledto 
a  derivative  settlement,  and  that  being  so,  no  in- 
oniry  can  be  made  into  such  derivative  settlement 
The  child  must  therefore  take  her  own  birth 
settlement  under  the  3rd  clause  of  sect  35  of  39  & 
40  Vict.  c.  61 : 

Woodstock  Union  v.  St.  Paneras,  39  L  Bep.  N.  S. 
2S6  ;  L.  Bep.  4  Q.  B.  Div.  I. 
Colmore,  contra,  cited 
Chtardians  of  Wt*{bury-on-8ev»m  v.    Overtesrs  tf 
BarroTO-tn-J'ume»,  38   L.   T.   Bep.   N.    S.   315; 
L.  Bep.  3  Ex.  Div.  88. 
FiBU>,  J.— I  am  of  opinion  that  the  case  comes 
within  the  decision  of  the  Exchequer  Division  in 
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Th«  Owtrdiaru   of  Wwtbury -on- Severn  v.     Tlie 
Ovenmra  of  Barrow-in-Furness,  and  -vre  are  bonnd 
to  Mow  that  decision.    The  qnestion  we  bare  to 
determioe  arisea  in  this  way.     The  pauper  in 
quMtion  was  bom  in  the  Hereford  Union  in  1840, 
and  never  aoqnired  any  other  settlement,  and  at 
the  time  the  Poor  Luw  Amendment  Act  passed  in 
1876,  she  was  long  past    the    age   of    sixteen. 
There  might  have  Iwen  some  di£5cnlty  in  arriving 
at  the  settlement  of  the  pauper  nnder  these  cir- 
camataaoeB,  had  it  not  been  that  in  the  case  to 
which   I   haTe    before    referred,  the  Excheqaer 
Dirision  has  come  to  the  conolnsion  that  sect.  35  of 
that  Act  and  the  proviso  therein  are  retrospective. 
It  follows,  therefore,  that  the  pauper  in  question  was 
a  child  nnder  sixteen  within  the  meaning  of  this 
Act,  and  up  to  that  age  took  her  father's  settle- 
ment,  which  she  was  to  retain  nntil  she  aoqnired 
some  other  settlement — bnt  she  never  did  acquire 
another  settlement,  and  therefore  she  still  takes 
her  father's  settlement.    Mr.  Lumley  Smith  con- 
tends that  this  case  comes  under  the  third  branch 
of  the  S5th  section.    He  says  it  would  be  unsafe 
to  assume  that  the  father  was  actually  settled  at 
the  place  of  his  birth  nntil   the    grandfather's 
settlement  has  been  inquired  into,  and  when  once 
it  becomes  necessary  to  inquire  into  the  grand- 
bther's    settlement    the    conrt   sboold   hold   its 
hand,  and  he  relied  upon  The  Ouardians  of  Wood- 
stock Union  v.  The  Ohmrehmariens  of  St.  Paneras 
{M  sup.) ;  bat,  if  that  contention  is  right,  you 
would  exclude  firom  the  benefit  of  this  section  all 
birth  settlements,  if  it  is  necessary  to  go  back 
and  inquire  into  the  settlement  of  all  ancestors. 
This  section  was  clearljr  intended  to  exclude  birth 
settlements,  so  that  children  nnder  sixteen  might 
be  as  far  an  possible  settled  with  their  parents. 
I  am  of  opinion,  therefore,  that  the  decision  of 
^(uarter  sessions  was  wrong  and  mnst  be  quashed. 
Mahistt,  J. — I  am  of  the  same  opinion.    This 
case  is  clearly  within  the  decision  of  The  Ouirdians 
of  Westbury-on- Severn  v.  The  Overseers  of  Barroto- 
i»-Fwmess. 

Order  of  sessions  qiKuhed. 
Solioilors  for  the  appellants,  Cooke  and  Jonas, 
for  LlanuKtme,  Herefora. 

Solidtor  for  respondents,  H.  Tyrrell,  for  Pass- 
man,  Leamington. 


COMMON   PLEAS   DIVISION. 

Friday,  March  14. 

(Before  Bbauwell,  L.J.  and  Lopks,  J.) 

Stahaxoitsht  (app.)  v.  Hazeisine  (resp.).  (a) 

APPEAL  PaOU  INPEBIOK  COUai. 

Munieipal  eUeUon — Ballot  Act — Offence  under — 
Criminal  information  —  Bad  for  duplicity — 
Officer  at  poUvng  station  —  Secrecy  of  voting — 
Leoaririg  about  the  means  of  information — Not 
"  communicating  to  any  person  any  information" 
—35  4-  36  Viet.  e.  33,  ».  4. 

The  ^h  section  of  the  Ballot  Act  1872  provides  that 
"  every  officer,  clerk,  and  agent  in  attendance  at  a 
poUing  station  shall  maintain  and  aid  in  main- 
taining the  secrecy  of  tJie  voting  in  $ueh  station, 
and  shall  not  communicate,  except  for  some  pur- 
pose authorised  by  law,  before  the  poll  is  closed, 
to  any  person  any  information  as  to  the  name 
or  number  on  the  register  of  voters  of  any  elector 

(a)  BepoiMd  b;  A.  H.  Biitlsbtox,  £jq.,  BuTiatar-at-I«w. 


teho  has  or  has  not  applied  for  a  ballot  paper  or 
voted  at  that  station,  ^c. 
Held,  that,  in  order  to  prove  a  breach  of  this  pro- 
vision, it  was  not  sufficient  to  slww  that  an  officer 
in  attendance  at  a  polling  station  had  given  to 
some  persons  the  opportunity  of  obtaining  infor- 
mation as  to  the  names  of  electors  who  had 
applitd  for  ballot  papers  by  leaving  the  burgess 
roU  on  which  he  had  marked  off  such  namss 
among  them,  unless  it  was  also  shown  that  they, 
or  some  of  them,  had  availed  themselves  of  that 
opportunity. 

Special  case  stated  by  the  police  magistrate  of 
the  borough  of  Liverpool,  under  20  &  21  Yict. 
C.43. 

On  the  6th  Nov.  1878  the  appellant  laid  an 
information  before  the  said  magistrate  against  the 
respondent,  ci  which  the  following  is  a  copy : 

Borongh  of  Liverpool  to  wit. 

Be  it  remembered,  that  on  the  6th  day  of  Nov.,  in  th? 
year  of  our  Lord  1878,  at  liverpool,  in  the  boroagfa  afore- 
said, in  tlie  ooonty  of  Lancaster,  Joseph  Stananooeht, 
at  Liverpool  aforesaid,  csometh  before  me,  the  nnder- 
signed,  one  of  Her  Majesty's  jnstioes  of  the  peaoo  in  and 
for  the  said  borongh  of  Liverpool,  and  informeth  me,  the 
■aid  justice,  that  Fnmcis  Hazeldine,  on  the  Ist  day  of 
Nov.  inst.,  at  the  borongh  of  Liverpool  aforesaid,  being 
a  personating  agent  duly_  appointed  and  in  attendance  at 
a  oertain  polling  station  in  connection  with  the  mnnioipal 
election  for  a  town  cooncillor  for  St.  Anne-street  Ward, 
in  the  said  borough,  did  not  then  and  there  maintain  and 
aid  in  maintaining  the  secrecy  of  the  voting  in  anoh 
station,  bnt  did  then  and  there  commnnicate,  without  it 
being  for  some  purpose  antborised  by  law,  before  the 
poll  was  closed,  to  a  oerti^  person  or  persons,  oertain 
mformation  as  to  the  names  and  nnmbers  on  the  register 
of  voters  of  oertain  electors  who  had  and  had  not  applied 
for  ballot  papers  or  voted  at  that  station,  contrary  to 
the  form  oi  the  statate  in  snch  case  made  and  provided. 

On  the  19th  Nov.  1878  the  said  information 
came  on  to  be  heard  before  the  said  magistrate, 
when  both  parties  appeared  before  him. 

The  complaint  arose  under  the  Ballot  Act  1872 
(35  &  36  Yict.  c.  33),  the  4th  section  of  which 
enacts  as  follows : 

Every  officer,  clerk,  and  agent  in  attendance  at  a  poll- 
ing station  shall  maintain  and  aid  in  maintaining  the 
secrecy  of  the  voting  in  such  station,  and  shall  not  oom- 
mnnieate,  except  for  some  purpose  antherised  by  law, 
before  the  poll  is  dosed,  to  any  person  any  information 
as  to  the  name  or  number  on  the  register  of  vot«rs  of  any 
elector  who  has  or  has  not  applied  for  a  ballot  paper  or 
voted  at  that  station,  or  as  to  the  official  mark  ;  and  no 
such  officer,  clerk,  or  agent,  and  no  person  whosoever 
shall  interfere  witii,  or  attempt  to  interfere,  with  a  voter 
when  marking  his  vote,  or  otherwise  attempt  to  obtain 
in  the  polling  station  information  as  to  the  candidate  for 
whom  any  voter  in  snch  station  is  about  to  vote  or  has 
voted,  or  communicate  at  any  time  to  any  person  an^ 
information  obtained  in  a  polling  station  as  to  the  candi- 
date for  whom  any  voter  in  snch  staiion  is  about  to  vote 
or  has  voted,  or  aa  to  the  number  on  the  back  of  the 
ballot  paper  given  to  any  voter  at  snch  station.  Every 
officer,  clerk,  and  agent  in  attendance  at  the  counting  of 
the  votes  shall  TyifrinfjiiTi  and  aid  in  maintaining  the 
secrecy  of  the  voting,  and  shall  not  attempt  to  ascertain 
at  snch  counting  the  nnmber  on  the  back  of  any  ballot 
paper,  or  ooramnnioate  any  information  obtained  at 
snch  counting  as  to  the  candidate  for  whom  any  vote  is 

S'ven  in  any  partionlar  ballot  paper.  No  person  shall 
rectly  or  indirectiy  induce  any  voter  to  display  his 
ballot  paper  after  he  shall  have  marked  the  same  so  aa 
to  make  known  to  any  person  the  name  of  the  candidate 
for  or  against  whom  he  has  so  marked  his  vote.  Every 
person  who  acts  in  contravention  of  the  provisions  of 
this  section  shall  be  liable,  on  summary  conviction 
before  two  justices  of  the  peace,  to  imprisonment  for  any 
term  not  exceeding  six  months,  with  or  without  hard 
labour. 
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Stakamoc&bt  (app.)  v.  Hazeldue  (resp.)- 

ICJ.DiT. 

On  the  bearing  of  the  information  it  was  proved 
that  on  the  1st  Kot.  1878  there  was  an  election 
for  a  oonooillor  for  the  St.  Anoe-street  Ward,  in 
the  said  borough,  the  vacancy  being  caai^ed  hy 
Mr.  Bonald  K'Doagall'B  term  of  office  baring, 
pnrsaant  to  the  Municipal  Corporation  Act  1835, 
expired  by  effluxion  of  tune  on  that  day. 

The  oaodidatee  at  such  eleotion  were  the  said 
Bonald  M'Doagall  and  Thomaa  Hayes  Sheen. 

Pnrsoant  to  the  85th  section  of  the  6  &  7  Vict. 
c.  18,  personating  agents  were  appointed  by  each 
candidate,  and  amongst  these  the  respondent  was 
appointed  personating  agent  for  Mr.  Thomas 
Hayea  Sheen,  and  notice  d  bis  appointment  was 
dnly  given  to  the  returning  officer. 

The  respondent  made  the  declaration  of  secrecy 
reaoiied  by  rule  54  in  the  first  sohednle  to  the 
Ballot  Act  1872,  except  that  sect.  4  of  this  Act 
was  not  read  over  to  him  by  the  jostioe  who  wok 
bis  declaration,  which  the  note  to  the  form  of  sncb 
declaration  in  the  second  achedale  to  the  Act 
states  must  be  done. 

Tha  appellant  was  duly  appoioted  and  declared 
to  act  as  presiding  officer  at  the  polling  station 
in  which  tae  respondent  acted  as  peraonating 
•gent 

The  appellant  d^xwed  that  be  acted  as  presid- 
ing officer  on  the  occasion,  that  he  saw  the  respon- 
dent with  a  part  of  the  burgess  roll  in  his  band, 
and  that  he  (the  respondent)  put  a  tick  opposite 
the  name  of  every  voter  when  he  obtained  a  ballot 
paper.  Between  two  and  three  o'clock  in  the 
afternoon  he  noticed  that  the  respondent  had  left 
the  booth  without  his  (the  appellant's)  permission. 
He  also  noticed  that  the  respondent's  part  of  the 
burgess  roll  was  not  upon  the  table  where  be 
had  placed  it  on  one  or  two  occasions  on  which  he 
had  left  his  seat  in  the  polling  station.  The 
respondent  returned  in  about  a  quarter  of  an  honr 
after  the  Mipellant  bad  missed  him.  On  being 
adced  by  Mr.  Stananought  where  his  part  of  the 
burgess  roll  was,  he  replied  that  he  was  not  going 
to  work  for  nothing,  and  as  bis  committee  had 
not  supplied  him  with  any  refreshment  be  had 
jnven  up  bis  part  of  the  burgess  roll  to  them. 
The  appellant  told  him  he  had  done  very  wrong, 
and  hM.  committed  an  offence  nndor  the  Ballot 
Act.  Tbe  appeUant  also  told  him  '^he  oonld  not 
remain  in  tiie  booth,  and  he  left.  The  respondent 
had  been  in  attendance  at  the  polling  station  from 
nine  o'clock  in  the  momins  until  the  time  be  left 
tbo  station  as  tioreamd,  and  had  not  been  supplied 
with  any  refreshment  during  that  time.  The  fact 
that  the  respondent  left  the  part  of  the  burgess 
roll  in  the  committee  room  of  the  candidate  by 
whom  he  was  employed  was  admitted  by  his 
solicitor.  The  matters  mentioned  in  this  para- 
graph took  place  before  the  close  of  the  poll. 

On  the  part  of  the  respondent  it  was  contended, 
first,  that  the  information  contained  two  offences, 
and  was  therefore  bad  under  the  10th  section  of 
the  11  &  12  Yict.  c.  43,  which  provides  that  every 
information  shall  be  for  one  offence  only,  and  not 
for  two  or  more  offeocies.  This  objacrion  the 
magistrate  overruled,  on  the  ground  that  there 
was  really  only  one  offence  charged,  namely,  that 
of  oommnnicating  before  the  poll  was  closed  to 
aome  person  information  as  to  the  names  or 
numbers  on  the  register  of  voters  of  certaiD 
electors  who  had  or  had  not  applied  for  b^lot 
papers.  The  respondent's  solicitor  then  contended 
that  the  appellant  had  no  authority  or  power  to  loy 


the  inforoiation,  oontesding  that  his  powen  ' 
limited  to  matters  arising  within  the  poMii^ 
station,  and  that  the  iirformation  should  have  koea 
laid  by  the  alderman  of  the  ward.  The  magistnte 
overruled  this  objeotian,  as  the  Ballot  Act  does  aot 
contain  any  direotiona  as  to  the  penons  1^  whaia 
the  information  for  tha  offences  under  it  riiaaU 
be  laid. 

The  reepondent'a  soliaitor  then  oaatendei  as 
follows :  "  The  cioeetion  is  whether  any  oSsnoe 
has  been  committed  nnder  the  4th  saotMO.  The 
object  of  this  section  is  to  prevent  odier  penau 
becoming  acquainted  with  the  proaaedTugs  is  a 
polUflg  station.  Now,  what  does  tUa  man  i»t 
Aooording  to  the  evidence  all  he  does  is  this.- 
be  takes  a  book  (it  has  not  been  prodaeod  to  ns) 
out  of  a  polling  station,  and  lasives  it  at  a  emm- 
mittee  room.  That  is  not  connnniuiMting  to 
peitans  infonaation.  To  oommamoate  ioEiiraa- 
tion  be  must  impart  it  to  soniie  peraon  eapabk  if 
nnderatandine  it.  If  he  had  whispered  into  tka 
ear  of  a  deal  man  something  that  had  takes 
plaoe^  that  would  not  have  been  a  oommaiuaatian. 
There  mnat  be  a  oomtfloiiiaation  from  one  maa'i 
mind  to  another  man's  miad,  bo  that  the  man  utf 
comprehend  what  has  been  done.  Here  was  ao 
oommunioation  made  by  the  datendant  to  a«f 
other  person,  as  raqnired  by  the  Aet  of  Parlia- 
ment, to  constitute  an  offutce."  The  respondeet's 
solicitor  denied  that  the  book  referred  to  iaad  beta 
looked  into,  or  any  information  obtained  therefteB 
by  any  person,  bat  called  no  witness  upon  this  «r 
any  other  point. 

The  respondent's  aoUdtor  also  contended  ik^ 
af>  the  magistrate  did  not  lead  oiver  the  4th  eeaiaB 
of  the  BftUot  Act  to  the  re^iondent  at  tketane 
that  he  made  tba  declaiation  of  seoraey,  the 
appointment  of  the  respondent  was  infionnal,  sal 
he  could  not  be  oonvictod.  The  magistrate  w«s  «f 
opinion  that,  upon  the  facts  proved  before  him,ihe 
respondent  had  violated  the  4th  section  of  the 
Ballot  Act,  but  be  considered  this  last  objeotisa 
fatal,  and  he  dismissed  the  information. 

The  following  questions  of  law  are  submitted  to 
the  court : 

1.  Whether  the  information  whs  bad  for  coa- 
taining  two  offences  f 

2.  Whether  the  information  should  hav«  beea 
laid  by  the  aJderman  of  the  ward  instead  of  by  the 
appellant  P 

3.  Whether  it  was  necessary  to  prore  that  the 
respondent  communicated  information  as  to  the 
persons  who  had  or  had  not  applied  fbr  ballot 
papers  to  some  individual  person  or  persons?    Aad 

4.  Whether  it  was  necessary,  in  order  that  a 
conviction  should  take  place  under  the  Act,  that 
the  declaration  of  secrecy  should  be  read  over  to 
the  personating  agent  by  the  magistrate  P 

B.  T.  Wright  for  the  appellant.— As  to  the  Srst 
point,  there  is  only  one  offence  in  the  informaiaon, 
via.,  that  of  communicating  information  contrarv 
to  the  Ballot  Act.  The  10th  section  of  the  11  *■ 
12  Vict.  o.  43  (Jervis's  Act),  does  not  apply  wherw 
more  than  one  act  is  charged,  but  constituting  ia 
substance  only  one  offence : 

Rtg.  ▼.  Seolt,  8  L.  T.  Bep.  N.  S.  «e2: 
Onlni  T.  Qe»,  4  L.  T.  B^.  K.  S.  338. 

As  to  the  second  point,  this  ia  an  offence  a^aiast 
public  policy,  and  the  information  may  be  laid  by 
anyone : 

Cole  V.  Coulton,  2  L.  T.  Bep.  K.  S.  216. 
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to  tiie  third  point,  the  reopondant  haTinf 
I  the  meetia  a£  iafomiatioin  within  the  roecn 
•f  ether  penons,  and  haTin^  pvea  no  evidence  to 
•bow  tfakk  they  did  not  srail  themaelTes  of  it,  it 
«■•  opcB  to  the  megietrate  to  find,  m  he  has,  that 
tlM  reapoadenft  did  oommnnicate  information  coc- 
toaiy  to  the  Act  If  there  was  any  evidence  to 
■■pport  that  finding;  ik  mast  stand.  As  to  the 
toorth  paint  [he  waa  stopped  by  the  Court]. 

FuUarUm,  for  the  respondent,  was  not  called  on 
to  argue. 

B&iir«XLL,  Ii.J.^It  is  unnecessaiy  fbr  ns  to 
hear  any  argument  on  the  fourth  question  in  the 
easp,  as  we  think  that  our  answer  to  the  third 
qneetion  must  be  in  favour  of  the  respondent.  As 
at  present  advised,  I  am  inclined  to  think  that  a 
double  oAnoe  is  stated  in  the  information,  but,  as 
I  am  not  dear  on  this  point,  I  state  it  with  some 
reserve.  It  seems  to  me  that  the  4th  section  of 
the  Ballot  Act  1872  refers  to  the  actual  voting. 
If  it  does,  then  maintaining  the  secrecy  of  the 
voting  is  different  from  not  commnnicating  nny 
information  as  lo  the  names  or  numbers  of  those 
who  have  applied  for  ballot  papers,  or  voted,  and 
therefore  I  am  not  sure  that  the  information  in 
this  case  does  not  allege  a  double  offence.  But 
ik  ia  not  necessary  to  determine  this,  for,  granted 
that  it  does  not  do  so,  there  is  the  third  question, 
vis.,  whether  the  respondent  had  communicated 
information  to  acyone  contrary  to  the  provisions 
of  the  4th  section,  and  I  do  not  think  he  had  done 
■O.  It  is  not  enough,  in  my  opinion,  to  give  the 
meaas  of  knowing,  for  I  do  not  think  there  is  any 
wwwmnnication  until  it  has  reached  the  mind  of 
tfaa  person  oommnnicated  with.  It  would,  I 
thask,  have  been  snffioient  for  a  ooaviotion  to  have 
•howa  that  after  the  book  had  been  taken  into  the 
oaaMBoittee  room  several  of  the  persons  there  had 
leaked  into  it,  withoat  specifviof;  who  in  partionlar 
had  done  so.  Bat,  in  defaaft  of  the  proof  to  the 
eontxary,  it  might  well  be  presnmed  that  the 
■wiiahtri  of  the  committee  acted  as  right-minded 
■MB  would  have  done,  namely,  shnt  up  the  book, 
and  refoaed  to  lodit  at  it.  Therefore,  there  was 
■o  evidence  to  show  that  the  respondent  had 
eoaimnnicated  the  information  oontained  in  the 
book  to  anyone,  and,  in  my  opinion,  it  was  not  a 
eaaa  oa  whieh  ^e  magistrate  ought  to  have  con- 
▼itted.  Then  oagfat  we  to  send  the  case  back  to 
tba  magistrate  to  re-state  it  P  I  think  not,  for  I 
tUnk  it  was  not  intended  to  ask  ns  whether  it 
was  necessary  to  identify  any  partionlar  individnal 
to  whon  the  eommnnioation  .had  been  made,  bat 
that  what  the  magistrate  meant  was  to  raise  the 
yisation  whether  it  mnst  be  shown  that  the 
intalUgenee  had  reached  the  mind  of  the  person 
ooauMittieated  with;  and  therefore,  if  the  case 
were  sent  back,  there  would  not  be  any  sabstantial 
alteration  made  in  it,  and  consequently  it  would 
be  useless  to  send  it  back.  In  order  to  commnni- 
eate  inf  ormatioa  within  the  meaning  of  the  Act 
there  most,  I  think,  be  a  oommon  Imowledge  in 
the  mind  of  the  person  commanicating  and  m  the 
person  to  whom  it  is  oommanioated. 

Loras,  J. — ^I  entirely  agree. 

Appeal  dismisted. 

SoKeitora  for  the  appellant,  F.  Fsim  and  Son, 
tat  tba  Town  Clerk,  IdverpooL 

Solieitora  for  the  respondent,  W.  W,  Wynne,  for 
/.  P.  HarrU,  LiTcrpool. 


PBOBATB,  DIVOBOB,  AND  ADMIBALTY 

DIVISION. 

ADMIBALTT  BUaiNESS. 

April   24,    25,    and    May   20. 

(Before  Sir  B.  PrntLmoHE.) 
The  Cut  or  Manchesibil  (a) 
Fraetiee — Costo — Cargo  tuing — Bath  to  hlame. 
TFAere  an  acHon  w  brought  by  oum*r»  of  cargo 
laden  on  board  one  $hip  againet  another  thip  for 
damagee  ttuta»ned  by  the  oargo  through  eoUieion 
between  the  ehip  in  which  it  w  laden  and  that 
other  ffssssl,  and  both  veettlle  are  found  to  blame 
for  the  eoUieion  ;  the  flainiiffe  wiU  recover  their 
coiti  ae  weU  ae  half  their  damagetfrotn  the  ship 
againet  whtdk  they  have  brought  their  action. 
On  the  euhjeet  of  ooela.  The  Milan  {Lueh.  3S8) 
eon^rmed;  and  The  Hibemia  (31  L.  T.  Bep. 
N.  8.  80b)  dieapprotfed. 
This  was  a  motion  in  a  cause  of  damage  by  colli- 
sion, broneht  by  the  owners  of  cargo  laden  on 
board  the  Motelie,  against  the  owners  of  the  City 
of  Mancheeter.    The  caose  was  heard  on  the  24th 
and  25Ui  April,  when,  by  the  jadgmant,  both 
vessels  were  found  to  blame  for  the  collision. 
Benjamin,  Q.C.,  ThiLVmore,  and  Slvitlbe,  for  the 
I  plaintiffs,    argued    that,    the    action    being    by 
j  owners  of    cargo  only,  the    Admiralty   mle   of 
dividing  the  damages  between  the  two  ships  did 
not  spply,  and  therefore,  though  admitting  that 
this  court  would  follow  the  decisions  in  The  Milan 
(Lush.  388)  and  other  cases,  yet  formally  asked  tor 
judgment  against  the  City  of  Mancheeter  for  the 
whole  amount,  so  as  to  give  an  opportunity  for 
taking  the  case  to  the  House  of  Lords. 

Butt,  Q.G.  and  Olarhson  for  the  defendants. — 
The  court  will  follow  the  decision  of  Dr.  Loshington 
and  the  Privy  Council. 

Sir  B.  Phillixorx. — ^I  shall  make  the  decree  in 
aocordanca  with  the  precedents  in  this  court  and 
the  Privy  Council  both  as  to  damages  and  costs. 

Ifay  20.— Dr.  W.  O.  F.  PhiUimore  moved 
that  the  ooart  would  condemn  the  City  of  Man- 
eherier  in  the  costs.  He  argued  that,  however  the 
appeal  as  to  the  amount  of  the  damages  was 
decided,  whether  The  MUan  (Lush.  388)  and  other 
cases  following  it  was  overmled  or  not,  the 
plaintiffs  were,  at  all  evoits,  entitled  to  costs.  It 
does  not  appear  that  there  is  any  settled  practice 
where  the  action  is  by  owners  of  cargoes  and  not 
of  ships,  and  the  judement  declares  th^  both  ships 
are  to  blame.  But  uie  owners  of  cargo  ought  to 
get  their  costs ;  the  cargo  is  at  aU  events  inno- 
cent, and  they  substantially  suoeeed  in  their  action, 
and  are  therefore  entitled  to  their  costs :  (Order 
LY.)  The  question  has  in  reality  never  been 
argued.  [Sir  B.  Philldcou. — I  am  informed  by 
the  registrar  that  he  has  examined  the  records  of 
the  court,  and  finda  that  in  T%«  Jfaan(Lnah.  888) 
costs  were  given,  hat  not  in  the  subsequent  cases 
of  The  Hibemia  (31  L.  T.  Bep.  N.  S.  805)  and  The 
Malta  (not  rspwted).]  That  is  to  say,  that  there 
is  no  uniform  practice;  bat  for  the  future  one 
nnifbrm  nile  as  to  costs  ia  to  apply  to  all 
divisions  of  the  High  Court :  (Tne  Condor, 
40  L.  T.  Bep.  N.  S.  442.)  If  the  defendants 
had  admitted  their  partial  liabilitv,  but  claimed 
a  contribution  as  to  half  the  damages  from 
the  owners    of   the   Motelie,  they  might  claim 

(a)  Seportad  bjr  J.  P.  AsrniAu,  and  F.  It,  Baius,  Eaqn., 
BuiwtenMkt4ia«. 


Digitized  by 


Google 


0:>a— VOL  Xli.,  N.  B.J 


rnjy   uatt     ixjujuo. 


Ask.] 


£x  parr<  Baiusb;  Bt  Bakkir. 


to  have  won  in  the  issae,  which  woold  then 
have  had  to  be  tried  between  them  and  the  owners 
of  the  Moulle ;  bat  we  claim  for  damaoes  oooaaioned 
to  OB  by  their  neglifrence,  and  we  have  got 
damages,  though  not  all  we  claimed.  The  case  is 
different  firom  that  of  an  action  by  the  owners  of 
one  ship  against  the  owners  of  another,  when  both 
are  found  to  blame,  for  then,  after  the  damages 
of  each  are  assessed  in  the  registry,  it  may  be  found 
that  the  half  of  the  defendants  damages,  which  the 
plaintiff  has  to  pay.  exceed  ic  amonnt  the  half  of 
the  plaintiff's  to  be  paid  by  the  defendant,  and 
that,  therefore,  in  the  result  the  defendant  re- 
covers on  the  balance,  and  therefore,  whilst  it  is 
still  ancertain  which  side  in  the  lesnlt  will  have  to 
pay,  it  is  not  ineqnitable  that  each  should  pay  their 
own  costs.  Besides,  both  are  wrong  doers,  and 
tberafore  disentitled  to  costs.  But  the  case  is  not 
so  with  plaintiffs,  who  are  owners  of  cargo;  they 
are  not  to  blame,  and  must,  however  the  oainag^s 
are  assessed,  pay  nothing  to,  bat  recover  half  their 
total  amount  of  damages  from,  the  wrong-doing 
ship,  against  which  they  have  brought  their  action. 
S.  C.  Clarkton—The  Oottdor  00  L.  T.  Bep. 
N.  S.  442)  is  not  meant  to  govern  the  discretion 
of  the  courts  below,  it  only  applies  to  the  costs  of 
appeals.  The  Milan  (Lush.  388)  was  never  ar^ed 
as  to  the  question  of  costs,  therefore  a  decision 
given  tub  nUntio  cannot  guide  the  practice  of  the 
court.  [Sir  B.  FHiLLiKoaE.— I  decided  The  Malta 
(not  reported)  as  following  The  Hibemia  (31  L.  T. 
Bep.N.  S.  805),  bat  it  appears  from  the  report,  when 
my  attention  is  directed  to  it,  that  the  question 
was  not  aivued  in  that  case  either.]  It  cannot  be 
said  that  the  carso  is  in  the  technical  sense  not 
to  blame ;  it  is  i£ntified  with  the  ship  on  board 
which  it  is  carried,  at  least  as  much  as  a  passenger 
on  an  omnibus  with  the  omnibus.  Yet  in  such  a 
case  at  common  law  the  passenger  was  held  to 
be  so  fsr  identified  as  to  be  unable  to  recover  from 
another  omnibus  for  damage  sustained  in  a  colli- 
sion between  them,  and  for  which  both  drivers 
were  to  blame  {Thorogood  y.  Bryan,  8  C.  B.  115 ;  18 
L.  J.836,C.  P.), and  therefore  he  certainly  would  not 
get  his  costs,  and  there  is  no  reason  why,  because 
the  peculiar  practice  of  the  Admiralty  Court  ^ives 
him  half  his  damages,  to  which  he  would  not 
before  the  Judicature  Act  (36  &  37  Yict  c  66,  s. 
25,  sub-sect.  9)  havebeen  entitled  in  any  other  court, 
that  practice  should  still  further  ameliorato  his 
condition  by  giving  him  his  costs.  The  principle 
of  Thorogood  v.  Bryan  has  been  lately  approved 
in  Amutrong  v.  The  Lancathire  and  Yorkthire 
BailwM/Gompany (L. Bep.  10 Ex. 47; 33 L. T.  Bep. 
N.  S.  228.)  [Sir  B.  FHUxncoKB. — In  these  oases 
it  is  decided  that  the  plaintiff  recovers  nothins, 
therefore  he  gets  no  costs ;  here  he  recovers  han 
from  the  defendants  in  this  action,  and  the  other 
half  from  the  owners  of  the  ship  in  which  his 
cargo  was  carried.]  That  would  depend  on  the 
terms  of  the  contract  of  carriage  in  the  charter- 
party  and  bill  of  ladins;.  It  is  not  possible  to 
distingruigh  the  case  of  the  cargo  from  that  of  the 
ship  in  which  it  is  laden,  ana  if  the  ship  were 
plaintiff  in  this  action  she  could  not  recover  costs  ; 
It  is  inequitable  that  she  should  be  enabled  to  do 
so  by  Betting  np  the  owners  of  cargoes  tofiorht  the 
battle  for  her.  The  plaintiffs  have  songht  to  prove 
defendants  wholly  to  blame  for  this  collision,  and 
they  have  fiuled ;  that  was  the  issue  they  set  up, 
and  they  have  only  proved  half  of  it,  and  therefore 
are  not  entitled  to  costs. 


Sir  B.  PmLUMOu.  —  There  is  oonsidenUe 
obsonrity  in  the  qoestion,  owing  to  the  diverse 
decisions  both  in  this  ooart  aiui  in  the  Privy 
Council ;  bnt,  on  oonsideratioQ,  I  think  the  dednon 
in  The  MUan  (Lash.  388)  the  moat  consistent  witit 
justice  to  the  parties,  and  I  shall  follow  it,  ud 
the  plaintiff  will  be  entitled  to  his  costs  of  action. 

Biohet,  Savndere  and  Btokee,  plaintiffs'  soli- 
citors; QeOaily,  Son,  and  Walton,  defendants' 
solicttors. 


coimz  or  bahxbvptct. 

Monday,  May  26. 

(Before  the  Caixr  Judob.) 

Ex  parte  Bakku  ;  Be  Bahkuu  (a) 

Bankntptey  —  BSl  of  $aU — Prior  agreemtnt— 
Bankruptcy  Act  1869,  «.  6. 

An  agreement  for  valtte  by  a  debtor  to  exeeiUe  a 
farther  security  to  hi*  creditor,  "if  regyartiT 
it  not  conditional  but  abiolute. 

Where  a  debtor  ehorfly  before  hie  ionimpfey 
executed  a  biU  of  sale  of  all  his  property,  milk 
the  exception  of  book  debit,  in  pureuanee  of  a 
memorandum  of  agreement  preoiouely  eaeeiiti 
by  him  for  valuable  consideration: 

Held,  that,  in  the  absence  of  fraud,  the  bill  of  side 
loas  valid  as  against  the  trustee  in  the  sub- 
sequent bankruptcy  of  the  debtor. 

Ex  parte  Fisher ;  Be  Ash  (26  L.  T.  Bep.  N.  8. 
931 ;  L.  Bep.  7  Ch.  App.  636),  dittinguished. 

This  was  an  appeal  from  a  decision  of  the  judge 
of  the  GonntT  Court  of  Yorkshire,  holdea  at 
Hnddersfield,  by  transfer  from  the  Gonnty  Oomrt 
of  Lancaster,  bolden  at  Wigan,  setting  aside  a 
bill  of  sale  given  by  the  debtor,  John  'niomas 
Barker,  to  his  mother,  Alice  Barker.  The  oir- 
oumsUuioes  of  the  case  were  these : 

The  debtor,  who  was  a  tadlor  and  draper  at 
Wigan,  was  entitled  to  a  share  and  interest  under 
the  will  of  his  father,  John  Barker,  of  and  in  the 
property  therein  mentioned,  bat  sabjeot  to  an 
annuity  to  his  mother.  Being  in  want  of  money,  he 
applied  to  his  uncle,  James  Barker,  who  was  oo- 
executor  with  his  mother,  under  his  father's  will,  to 
advance  him  a  sum  of  3592.,  which  the  latter  agreed 
to  do  upon  having  securi^.  Accordingly,  upon 
the  14th  Nov.  1877  the  required  sum  was  advanced 
by  James  Barker  out  of  moneys  in  his  hands  ss 
executor,  and  by  a  memorandum  of  agreement  of 
that  date  signed  by  the  debtor  and  his  mother^ 
they  respectively  undertook  to  exeoate  a  mortgage 
of  their  respective  intereste  nnder  the  will  of  Jo&i 
Barker,  to  secure  the  sum  of  3591.  and  interest,  and 
"if  required  by  James  Barker  "  the  debtor  agreed  to 
further  secure  the  said  sum  and  interest  upon  the 
stock-in-trade,  fixtures,  and  effeote  in  or  bcdongiog 
to  his  shop  and  premises. 

James  Barker  died  early  in  Sept.  1877,  and 
Alice  Barker  thus  became  the  sole  perscmal  repre- 
sentetive  of  John  Barker  deceased. 

On  the  18th  Sept.  1878  the  debtor,  at  the  re- 
quest of  Mrs.  Barker,  and  in  pursuance  of  the 
memorandum  of  agreement,  executed  in  her  fovour 
a  mortgage  of  all  his  interest  under  his  &ther's 
will,  and  alsa>a  bill  of  sale  of  all  his  stodc-intrsde 
and  fixtnres,  bnt  not  including  book  debts,  to 
secure  the  said  sam  of  358L  and  wterest. 

(a)  Bafortod  b/  A.  A.  Soau,  Bwi.,  BuiMera*-Ia«. 
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The  bill  of%ale  was  duly  registered.  Fosseasion 
was  taken  under  it,  and  on  the  23rd  Sept.  the 
effects  were  sold,  and  the  proceeds  received  by 
Krs.  Barker. 

The  debtor  filed  a  petition  for  liquidation  on  the 
10th  Oct.  1878,  and  tne  creditors  having  resolved 
npon  a  liquidation  by  arrangement,  a  trustee  was 
appointed. 

Bv  an  order  of  the  C!onnty  Court  judge,  made 
on  the  18th  April  1879,  an  application  on  the  part 
of  the  trustee  to  have  the  mortgage  and  bill  of 
sale  declared  to  be  null  and  void  as  against  him, 
was  dismissed  as  to  the  mortgage  security,  but 
granted  as  to  the  bill  of  sale,  npon  the  ground 
uiat  the  agreement  to  execute  the  bill  of  sale  was 
neither  absolute  nor  unconditional,  but  only  "  if 
required,"  and  that  where  a  security  is  executed 
upon  an  antecedent  promise  for  value,  there  must 
be  an  absolute  agreement  to  execute  such  security. 

Alice  Barker  appealed  from  so  much  of  the 
decision  of  the  County  Court  judee  as  related  to 
the  bill  of  sale,  and  sought  to  have  it  declared 
that  the  bill  of  sale  was  a  good  and  valid  security 
•a  against  the  trustee. 

It  was  in  evidence  that  Mr.  France,  the  solicitor 
to  Mrs.  Barker,  the  bill  of  sde  holder,  had  on 
■everal  occasions  before  it  was  executed  required 
the  debtor  to  perform  the  agreement,  and  give 
the  security  in  question. 

Be  Qex.  Q.C.  and  E.  O.  WUlis,  for  the  appel- 
lant, contended  that  the  promise  contained  in  the 
agreement  of  the  14th  Nov.  1877  was  an  absolute 
and  not  a  conditional  promise.  The  question  was 
whether  the  bill  of  sale  was  an  act  of  bankruptcy, 
and  although  it  was  for  a  past  debt,  yet  it  was  in 
pnrsuance  of  a  previous  agreement  for  value.  The 
County  Court  judge  reliw  npon  E»  parte  Fisher, 
Be  A$h  (26  L.  T.  Bep.  N.  S.  931 ;  L.  Bep.  7  Cb. 
App  636) ;  but  the  recent  unreported  case  of  Ex 
forte  WhUehead,  Be  TunetaU,  was  not  before  him, 
or  hia  decision  wonld  probably  have  been  different. 
It  was  also  in  evidence  that  applications  had  been 
made  to  the  debtor  to  execute  the  mortgage  seen* 
rity  previously  to  the  18th  Sept.  1878,  when  it 
waa  actually  executed.    They  oited 

Em  parte  King,  Re  King,  84  L.  T.  Bep.  N.  S.  466 ;  L. 

Bep.  2Cli.  DiT.  256; 
Sa  part*  Ball  Re  Jaekim,  35  L.  T.  Bep.  N.  S.  947 ; 

L.  Bep.  4  Ch.  Div.  682  ; 
Xmparte  Itard,  Re  Cook,  S5  L.  T.  Bep.  N.  S.  7 ;  L. 

Bep.  9  Ch.  App.  271 ; 
Jotue  ▼.  Harber,  23  L.  T.  Bep.  N.  8.  606;  L.  Bep  6 

Q.B.  77. 

Whuiow,  Q.C.  and  Finlay  Knight,  for  the  res- 
pondents, submitted  that  the  decision  of  the 
Conn^  Court  judge  was  right.  It  was  not  until 
the  very  day  when  a  writ  in  an  action  for  debt  had 
been  served  upon  the  debtor  that  the  bill  of  sale 
waa  required  and  executed.  Mrs.  Barker  in  her 
croaa-ezamination  admitted  that  it  was  not  until 
her  son  was  in  difBcnlties  and  she  was  afraid  of 
losing  her  money  that  she  bethuaght  herself  of 
procuring  the  execution  of  the  bill  cl  sale.  From 
that  the  court  would  infer  that  the  right  to  call 
for  the  security  was  not  intended  to  be  exercised 
until  the  debtor  was  practically  insolvent.  It 
would  be  against  public  p>olicy  to  uphold  such 
transactions.    They  relied  on 

Eg  parte  Fitlier,  Re  Ath  {vbi  tup.). 

_  The  Chiet  Jcdgb. — This  is  a  very  plain  transac- 
tion. The  executors  of  the  testator,  John  Barker, 
were  applied  to  for  an   advance  by  one  of  the 
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residoanr  legatees  under  his  will,  and  it  was  agreed 
that  such  advance  should  be  made  upon  the  under- 
standing  that  the  mother  and  son  should  charge 
their  interest  under  the  will  with  the  repayment 
of  the  sum  advanced,  and  that  "  if  required,"  the 
son  would  execute  a  further  security.  It  is  all  one 
single  transaction.  How  can  the  parties  assume 
that  the  moneys  were  advanced  upon  the  faith  of 
one  security  more  than  of  the  other  P  Mr.  Barker's 
executors  had  the  right  at  any  time  to  insist  upon 
the  execution  of  a  bill  of  sale,  in  accordance  with 
the  terms  of  the  memorandum  of  agreement.  It 
is  said  that  the  agreement  was  conditional.  I  can 
understand  a  condition  which  is  for  the  benefit  of 
both  parties  or  obligatory  npon  both  parties,  but 
an  agreement  to  execute  a  security,  if  required,  is 
not  conditional ;  it  is  to  be  fulfilled  the  moment 
the  demand  is  made.  That  there  was  full  consi- 
deration given  at  the  time  of  the  agreement  is 
undisputed.  The  learned  County  Court  judge  in 
his  judgment  said  that  there  was  no  evidence  that 
the  debtor  had  been  required  to  execute  the  bill 
of  sale  until  the  18th  Sept.  1878,  when  it  was 
actually  executed,  but  I  find  that  the  bill  of  sale 
was  mentioned  several  times,  and  it  was  not  stated 
that  it  was  not  to  be  executed  until  the  debtor  was 
in  difficulties.  There  is  evidence  that  Mr.  XVance, 
the  solicitor  to  Mrs.  Barker,  applied  for  the  execu- 
tion of  the  mortgage  security.  Is  that  to  be 
limited  to  the  taortmm  of  the  debtor's  interest 
under  his  father's  will  P  The  bill  of  sale  is  just  as 
much  a  mortgage.  The  trustee  had  the  right  to 
cross-examine  Mr.  France,  but  did  not  do  so,  and 
tried  to  make  out  that  there  was  fraud  between 
the  debtor  and  his  mother.  I  am  of  opinion 
that  the  bill  of  sale  is  good.  The  decision  in  Ex 
parte  Fieher,  Be  Ash,  proceeded  solely  upon  the 
ground  of  fraud  between  the  debtor  and  the  biQ  of 
sale  holder.  That  decision  was  correct,  no  doubt, 
but  there  is  no  danger  of  the  principle  laid  down  in 
that  case  being  extended  to  cases  to  which  it  does 
not  apply.  In  the  present  case  there  is  no  reason 
to  doubt  the  validity  of  the  bill  of,  sale ;  it  is  pro- 
perly registered,  there  is  no  fraud,  and  the  sale 
of  the  effects  comprised  in  it  takes  place  before 
the  petition  for  liquidation  is  filed.  Even  if  the 
debtor's  mother  knew  that  he  was  in  involved  cir- 
cumstances, yet,  as  she  was  the  representative  of 
Jc'hn  Barker  out  of  whose  estate  the  moneys 
hod  been  advanced,  it  was  her  duty  as  well  as  her 
interest  to  realise  the  debt.  The  appeal  must 
be  allowed  with  costs. 

Solirators  for  the  appellant,  Learoyd,  Learoyd, 
and  Peooe,  Mooreate,  E.C.,  and  Hnddersfield, 
agents  for  W.  8.  lYanee,  Wigan. 

Solicitors  for  the  respondent,  Layton  and 
Jacques,  agents  for  AMey  and  EaU,  Hudders- 
field. 
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MULKEKH  AND  ANOTIIBK  V.  LoRD. 


[H.  or  L. 


Jgottse  of  loros. 

Feb.  18,  20,  and  April  7. 

(Before  the  Lokd    Chancxllor   (OuroB)    Lords 
Haib£slet,  O'Ha&an,  and  Goedon.) 

ttulXtXS  AKS    AirOTHXB  V.  LoKD.  (a) 
on  AFFBAL  PROIC  THE  COCST  07  APPEAL  VS  ENSLAKD. 

Building  toeMy — Mortgage — Action  hy  memJier  to 
redeem  —  Meferenee  to  arbitration  —  Friendly 
Soeietie*  Aet. 

Tke  Friendly  Boeietiei  Act  (10  Geo.  4,  &  56)  pro- 
videe,  by  $eet.  27,  that  ditptite*  between  tke 
toeiety  and  any  member  ihaU  be  referred  to 
arbitraiion. 

The  Benefit  Building  Societies  Aet  (6  4r  7  Will  4. 
c.  32)  providee,  by  eect.  4,  thai  tJu  provieion*  of 
the  10  Geo.  4,  c.  56,  thaU  emiend  to  benM  build- 
ing eoeieties  "  so  far  as  the  tame  may  be  applt'o- 
able." 

The  respondent  was  a  member  of  a  building  soeiely 
formed  under  the  6  ^  7  Wul.  4,  e.  32,  and  not 
registered  under  the  37  ^  d8  VieL  c  4&  (the 
Building  Soeieties  Act  1874).  As  suoh  memher  he 
had  mortgaged  property  to  the  society  to  a  large 
amount.  In  a  suit  brought  by  him  for  a  redemp- 
tion of  the  property  and  an  aeeoumt,  the  d^en- 
dants  asked  that  the  matter  might  be  r^erred  to 
•arbitration,  in  aceordanee  with  the  rub*  of  the 
toeiety,  under  the  10  Geo.  4,  e.  56,  e,  27. 

Sdd  {affirming  the  judgment  of  tht  court  below), 
that  the  provisions  of  this  section  were  not 
appUeable  to  a  ditpute  where  the  relation  of 
mortgagor  and  mortgagee  emittted. 

Thd  was  an  appeal  from  a  jadgment  of  tho 
Gonrt  of  Appeal  (James,  Baggallay,  and  Theeiger, 
L.  JJ.)  reversiiig  a  decision  of  Jessel,  1C.B. 

The  case  is  reported  in  38  L.  T.  Bep.  K.  S.  265. 
and  47  L.  J.  228,  Ch.  The  action  was  brought  by 
the  respondent  afiainst  the  tmstees  of  the  Birk- 
beck  Fermanent  Benefit  Building  Society,  of  which 
be  was  a  member,  for  the  redemption  of  property 
which  he  had  mortgaged  to  them  to  secare  a  loan 
of  16,000{.  and  interest.  The  defendants  con- 
tended that  by  the  rules  of  the  society  the  matter 
should  be  referred  to  arbitration,  ana  the  Master 
of  the  Bolls  made  an  order  to  that  effect.  The 
facts  appear  more  fully  in  the  judgment  of  the 
Lord  Chancellor,  and  in  the  report  in  the  Court 
below* 

The  Solieitor-General  (Sir.  H.  Giffard,  Q.C.), 
Waller,  Q.C.,  and  W.  8.  Owen  appeared  for  the 
appellants,  and  contended  that  the  effect  of  the 
statutes  and  of  the  rales  of  the  society  was  to  ouEt 
the  jurisdietion  of  the  court,  and  make  arbitration 
oompolsory.  The  whole  intention  was  to  prevent 
costly  litigation  between  these  societies  and  their 
members : 

Ex  varie  Paune,  5  D.  &  L.  679 ; 
CutUll  T.  Kingitm,  1  Ex.  4dl  t  10  L.T.  Bep.  O.  S. 
114. 

Morrison  v.  Glover  (14  L.  T.  Bep.  0.  8. 183,  204; 
4  Ezoh.  430)  resembles  the  present  case,  but  there 
the  decision  was  based  on  the  special  rules  of  the 
society  ;  so  also  in  Fleming  y.  BAf  (24  L.  T.  Bep. 
O.  S.  101;  1  Kay,  618;  3  De  G.  M.  &  G. 
997).  Here  the  very  dispute  contemplated  by 
the  rules  has  arisen.  This  society  exists  for 
the  purpose  of  making  advances  to  its  members 

(«)  Beported  liy  C.  E.  Malois,  Esq.,  Burlatemt-Law. 


on  mortgage  in  proportion  to  the  amount  of  their 
Rhares.    Unless  the  respondent  had  been  a  mem-        | 
ber  of  the  society  he  could  not  have  been  in  the        ' 
position  of  a  mortgagor  at  all,  therefore  ihe  rale        i 
applies  : 

Wriaht  y.  ThaUonareklnoestmtiU  Butldiii;  SoeiOj, 

S  Ch.  DiT.  726 ; 
Beg.  y.   Tn^ori,  4  E.  4  B.   128 ;  Si  L.  J.  Mag. 
Caa.  20. 

WiOesford  y.  Watson  (L.  Bep.  8  Ch.  47S),  decided 
by  Lord  Selbome,  L.G.,  was  a  reference  to  arbi- 
tration onder  the  Common  Law  Frooedure  Act, 
which  is  a  totally  different  thing.  [Lord  Caiexs, 
L.C.  referred  to  Dimsdale  y.  £oo0rf «on,  2J.&  LaL 
58.]    They  also  cited 

Crisp  r.  Bwnbwv,  8  Bisg.  3M ; 

Iteeves  y.  WhiU,  17  Q.  B.  995 :  81 1.  3^  B.  169 ; 

Beagravs  y.  Pope,  1  De  O.  M.  A  G.  788;  19  L.  T. 
Bep.  O.  S.  m; 

Thomnton  v.  The  Plamet  BmafU  BvUding  Soeifiy, 
L.  B«p.  15  Eq.  333  ;  28  L.  T.  Bep.  N.  8.  549. 

Daoey,  Q.C.  and  Bush  appeared  for  tke  lespoa- 
dent,  ud  maintained  that  the  oaae  was  ooTered 
by 

Morriion  r.  Olover  {vM  ntc.) ;  aae  also 

J)oe  y.  aiover,  15  Q.  B.  102; 

Farmer  y.  GiUs,  5  H.  A  N.  753. 
The  oases  of  friendly  societies,  which  have  beea 
cited,  stand  upon  a  different  footing.  Lovgoy  j. 
Mulkem  (37  L.  T.  Bep.  N.  S.  77)  was  an  accioo 
against  the  trustees  of  this  society:  it  went  oB 
upon  a  different  point,  and  this  questioa  was  never 
suggested.  Wright  y.  The  Monarch  Itsvetlment 
Bulding  Society  ^ubt  stm.),  was  under  the  Act  of 
1874,  Where  the  arbitration  clause  is  different  To 
bring  a  dispute  within  this  clause  it  must  be  one 
whidi  arises  with  the  party  as  a  member,  which 
this  question  does  not : 

Prentice  y.  London,  L.  Bep.  10  C.  P.  679 ;  38  !■.  T. 
Bep.  N.  S.  251 ; 

Crisp  y.  Sunhuty  [ubi  sup.) 

Reeves  y.  White  (ubi  «m|>.) 

Wright  y.  Deity,  4  H.  A  C.  209. 

It  is  settled  by  a  long  coarse  of  aatharity  that  the 
jnrisdiotion  of  the  oonrt  aannot  be  ousted  in  a 
case  like  this : 

Scolt  y.  Avery,  5  H.  of  L.  Oas.  818. 
Further,  the  arbitratoni  in  this  case  were  not 
properly  appointed  under  the  rules  aod  Aet. 

The  Solicitor-General  waa  heard  in  r^Iy. 

At  the  eonelaeion  of  the  aignmeota  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  7. — Their  Lordships  gave  judgpnent  a* 
foUowa : — 

The  Lobs  Chakcbllob  (Cuma).  —  My  Lords, 
the  appeUants  in  this  caae  are  the  tmstees  of  the 
Birkbeok  Building  Society,  the  respondent  is  a 
member  of  the  society  who  has  mortgaged  pro- 
perty to  it  to  secure  a  loan  of  16,000Z.  JSe  oov 
seeks  to  redeem  that  mortgage,  and  to  haye  an 
account  against  the  appell^a  (rf  the  moneys  re- 
ceived by  them  on  salea  of  part  of  the  mortgaged 
estate,  and  of  sums  which,  but  for  their  defiult, 
they  might  have  received  while  in  possession  of 
the  estate,  they  having  been  mortgagees  in  poe- 
session.  A  decree  tot  account  and  redemption 
would,  under  the  circnmat&noes,  be  a  matter  of 
course,  if  the  respondent  is  not  in  some  «4f 
precluded  from  asking  for  it.  The  appdlants 
contend  that  he  is  so  precluded,  and  that  his  only 
remedy  is  arbitration.  There  is  not,  I  think,  any 
I  doubt  that  by  the  rales  of  tins  society,  standing 
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alone,  tho  respondent  wonld  not  be  pi«vented 
from  maintaining  »  sait  for  redemption.   Bole  91, 
it  is  true,  states  the  terms  upon  which  a  member 
i«  to  be  entitled  to  redeem  his  propertj  before  the 
expiration  of  the  fnll  term  for  whieh  it  was  mort- 
];;«(i>ed,  and  the  109th  and  two  foUowng  mlaa  pro- 
Tide  that  if  any  dispote  ariaaa  betwoen  the  aoaetj 
and  any  member,  raferenoe  shall  be  aiMle  to  arbi- 
tration.   Bat  it  is  clear  that  a  mere  oonttaot  of 
this  kind  between  the  parties,  nnless  made  oMi- 
gatory  by  some  Aet  of  Parliament,  woold  not  of 
itfieU  nave  the  effect  of  casting  the  mdinaty  joris- 
dietioa  of  the  conrts.    The  appellants,  however, 
insist  that  arbitration  has  been  made  obligatory 
by  Aet  of  Parliament,  and  the  Act  to  which  they 
refer  for  this  purpose  is  the  10  Oeo.  4,  o.  56.  That 
is  die  Btatate  consolidating  the  law  as  to  fHendly 
sodetiee,  Bocieties  establishsd  for  the  mntoal  reli^ 
and  BaiiiteBaiioe  of  the  memberB  in  sickness,  old 
age,aiid  infirmity,  bat  sot  in  anyway  contemplating 
transaotionsby  way  ofmortgage  between  the  society 
and  its  members,  mnoh  less  mortgage  traoaaotions 
of  the  magnitude  of  the  one  now  in  question. 
Yarioas  prorisions  were  niada  by  that  statute  for 
the  economioal  and  expeditioiis  management  of 
the  petty  transaotioBS  of  snoh  sooaties,  and  amcmg 
the  rest,  sect.  27  enacted  that  proTision  shoald  h« 
made  in   the  rules  of    each  socisty,  specifying 
vhether  a  reference  of  eprsry  matter  in  dispate 
between  the  society  and  a  member  shoald  be  made 
to  a  jnstice  of  the  peace  or  to  arbitrators.    If  to 
arbitrators,  the  award,  assumed  to  be  an  award  for 
Ae  payment  of  money,  was  to  be  enforced  by 
wammt  of'  two  justiees,  and  if  the  relerence  was 
to  be  made  to  tfwo  jostioes  in  the  first  instance, 
they  were  themadTes  to  enforoe  their  order,  which 
was  to  be  final.    It  is  wniiecessary  to  decide  the 
question  bat  I  will  assume,  in  favour  of  the  apel- 
lants,  that,  in  the  case  of  societies  regulated  by 
this  statute,  the  elanse  to  which  I  have  rsfiarred 
would  prevent  a  member  suing  the  society  or  its 
trostees,  and  would  obUge  him  to  submit  any  dis- 
pote which  he  had  as  a  member  with  the  trustees 
to  soeh  an  arbitration  as  is  mentioned  in  the  Act. 
But  how  does  this  statute  affect  the  society  of  the 
apprilants,  which  is  not  a  friendly  80ciel7  but  a 
baikiing  society,   established  under   the  6  &  7 
Will.  4  o.  32  P    The  argument  of  the  appellante  is 
this :  They  say  that  the  6  A  7  Will.  4,  o.  32,  s.  4, 
enacts  that  all   the  provisions  of  the   Friendly 
Societies  Act  (10  Gtea  4,  o.  56),  so  far  as  the  same, 
or  any  part  thereof,  may  be  applicable  to  the  pur- 
pose of  any  benefit  building  society,  shall  extend 
to  the  Boiefit  Building   Society  and  the  rules 
thereof,  in  the  same  manner  as  if  the  provisions 
had  been  expressly  re-enacted.  Now  I  will  assume 
that  the  mortgage  transaction  between  the  respon- 
dent and  the  appellants  was  one  warranted  by  the 
constitation  of  the  appellants'  society.    It  is  a 
mortgage   of  an   ordinary   kind,    conveying   the 
legal  estate,    and    constituting    tho    relation    of 
mortgagor  and  mortgagee ;  that  is  a  relationship 
the  consequences  of  which  are  well  known  to  the 
law.    That  relationship  creates  on  the  part  of  the 
mortgagee  a  right,  in  certain  events  to  enter  into 
posMSBion  of  the  mortgaged  property,  subject  to  a 
liability  to  account  for   receipts,  and  for  wilful 
defiinlt;  a  further   right   to   exercise   a   power 
of  sale^  if  a  power  of  sale  is  given ;  and  a  right  to 
obtain  that  which  a  court  alone  can  g^ve,  a  decree 
of  foreclosure  in  the  event  of  nonjpayment  of  the 
mortgage  debt.    It  creates  in  the  mortgagor  a 


right  to  obtain  from  the  mortgagee  an  accoant,  on 
the  footing  I  have  mentioned ;  and  a  right  to 
obtain  what  a  court  alone  can  give,  a  decree  for 
the  redemption  and  reeonveysmce  of  tiie  property; 
a  deeree  WBich,  in  defanltofredemptioB,  dismisses 
the  Boit,  and  thm  operates  as  a  decree  of  fart- 
otosore.  l^is  being  the  relative  position,  asid 
these  the  rights  of  the  mortgagor  and  moartgagee, 
it  appears  to  me  to  be  impossible  that  these 
rights,  and  especially  the  rights  of  foreclosure  and 
redemption,  eould  be  enforced  or  adjusted  as  is 
provided  by  the  10  Gleo.  4,  c.  56,  s.  27 ;  and  I 
therefore  arrive  at  the  oondusion  that  the  pro- 
visions of  that  Act  are  not  applicable  to  those  por- 
poeee  of  a  benefit  building  society  whi^  iinwve 
the  adjustmest  of  rights  created  by  mortga^.  It 
is  nnnecesxary,  in  the  view  which  I  take  of  the 
case,  to  refer  to  many  of  the  aathorities  wiricdi 
were  cited  dnriog  the  argument,  but  I  may  say 
that  the  view  taken  by  Lerd  Cranworth  in  Flaming 
V.  8d/{S  Da  G.  IC.  A  G.  997)  appears  to  me  in 
snbstence  to  ooiniaide  with  that  wnieh  I  bave  en- 
deavoarsd  to  aK|n«ss.  I  think  the  decisini  of  the 
Oeurt  of  Appeal  in  this  case  is  right,  and  that  the 
^>peal  shoald  be  dismissed  wiA  costs. 

Lord  HatBiBLn. — My  Ixvds,  I  am  of  the  same 
opinion,  and  I  shall  not  detain  yoar  Lordships  by 
g^oing  thraagfa  the  various  aathorities  that  mn 
cited.  Some  aathorities  were  cited  which  appeared 
at  the  first  bhuh  opposed  to  each  other,  and  to  be 
decided  by  judges  of  considerable  authority  both 
one  way  and  the  other,  indeed,  I  think  I  am  not 
mistaken  in  aning  that  with  regard  to  one  autho- 
rity the  same  faamed  judge,  according  to  the  view 
presented  by  the  argument  of  coansel,  took 
different  views  at  diflerent  periods.  But  the 
reality  was  this:  the  applieation  to  balding 
societies  at  all  of  the  powers  of  arbitration  arose 
in  this  way ;  building  societies  had  many  objects 
in  oommcQ  with  finsndly  societies,  aoid  many 
objects  in  common  with  savings  banks,  and  con- 
sequently this  was  another  instanoe  in  which  the 
appUoation  of  the  rule  of  arlHtration  aaperseding 
the  ordinary  courts  of  justice  was  iatrodaced. 
When  one  came  to  look  into  the  Friendly  Societies 
Act  one  saw  that  not  only  was  there  a  choice  given 
between  arbitration  on  the  one  hand  and  magis- 
tiates  on  the  other,  but  there  was  a  set  form 
of  conviction  in  each  case  laid  down,  and  two 
things  bad  to  be  determined,  whether  A.  shoald 
pay  to  the  trustees  a  certain  definite  sum  of 
money,  that  being  the  matter  in  dispute  which 
was  to  be  settled  by  the  speedy  mode  of  arbitra- 
tion ;  and  whether  A.  continued  to  be  a  member 
of  the  society,  or  was  not  a  member,  showing 
again  the  nature  of  the  dispate,  namely,  whether 
a  member  had  or  had  not  so  misconducted  himself 
as  to'be  deserving  of  expulsion  for  having  broken 
the  rules  of  the  society.  When  you  come  to  look 
into  the  authorities  which  were  cited  they  amount 
to  this,  that  where  the  case  went  beyond  the 
internal  arrangements  of  the  society,  and  in- 
troduced something  which  might  be  within  their 
functions  in  the  ordinary  course  of  their  busi- 
ness, but  yet  still  outside  the  whole  scheme  and 
scope  of  the  society  itself,  then  a  person  who 
had  a  much  larger  interest  than  any  of  those  con- 
templated amcmg  the  ordinary  members  could  not 
be  deprived  of  recourse  to  the  ordinary  tribunals 
of  the  land ;  and  more  esp>ecially  he  could  not  be 
so  deprived  in  regard  to  mortgages,  where,  as  in 
this  case,  possession  was  taken,  where  there  was  a 
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question  as  to  an  account  against  the  mortgagees 
for  wilful  deifaaU,  and  where  there  was  an  acsooant 
also  for  outlay  and  expenditure  in  the  mortgaged 
premises  b;  the  morteagees,  and  where  a  number 
of  other  questions  had  arisen,  which  cannot 
properly  be  sifted  unless  you  go  to  the  proper 
court  which  has  all  the  means,  and  the  powers  of 
sifting  and  dealing  with  them.  I  think,  therefore, 
when  you  see  what  the  real  nature  of  the  case  is, 
there  cannot  be  a  doubt  that  this  tribunal  fell 
short  of  the  requirements  of  the  case,  and  that 
the  party  who  sought  to  have  a  decree  for  account 
and  redemption  was  entitled  to  it. 

Lord  0  Hagan. — My  Lords,  the  substantial 
question  in  this  case  appears  to  me  to  have  been 
settled  by  a  series  of  decisions  of  very  high 
authority,  and,  unless  your  Lordships  are  prepared 
to  overmie  them,  I  think  that  the  respondent  is 
entitled  to  succeed.  For  my  part,  I  see  no  reason 
to  doubt  the  oorrectness  of  the  principles  on  which 
they  have  been  founded.  On  the  undisputed  facts 
before  us  it  is  plain  that  the  respondent  is  entitled 
to  maintain  his  action,  unless  uie  appellants  can 
establish  that  he  has  been  expressly  forbidden  by 
law  to  bring  it.  The  onus  is  on  them.  He  is  a 
mortgage,  and  has  received  large  advances  on  his 
mortgage.  The  appellants  are  mortgagees.  The 
respondent  has  failed  to  make  the  payments  which 
he  ought  to  have  made  according  to  his  contract, 
and  the  appellants  have  exercised  a  power  of  sale 
given  to  them  in  the  usual  way,  and  have  sold  a 
portion  of  the  mortgaged  premises  in  discharge 
of  the  debt  due  to  their  society.  A  large  sum 
admittedly  remains  unpaid,  and  only  a  part  of  the 
premises  has  been  disposed  of.  Li  these  oiroum- 
stances  the  respondent  brings  his  action,  and  files 
his  dium  demanding  an  account  of  the  money  still 
due  by  him,  an  account  of  the  money  which  the  - 
appellants  have  received,  or  might  have  received 
without  wilful  default,  and  an  injunction  to  restrain 
them  from  disposing  of  the  premises  still  remain- 
ing unsold.  This  is  a  very  ordinary  claim,  and 
would  be  considered  as  a  matter  of  course  but  for 
the  contention  of  the  appellants  that  the  respon- 
dent is  a  member  of  their  society,  and  as  sucn  is 
obliged  by  its  rules  to  submit  any  disputes  be- 
tween the  society  and  himself  to  arbitration,  pur- 
suant to  the  10  Gieo.  4,  c.  56,  s.  27.  As  I  have  said, 
the  burden  of  this  contention  is  on  the  appellants, 
and  the  respondent  has  a  right  to  sustain  his 
action,  unless  that  right  is  taken  from  him  by 
clear  and  express  legislation.  The  privilege  of 
appeal  to  a  court  of  justice  remains  with  him, 
unless  its  jurisdiction  is  statutably  superseded. 
The  appellants  rely  [inter  alia)  on  rule  109  of  their 
society,  which  is  in  these  words  :  "  That  in  case  of 
any  dispute  arising  between  the  society  and  any 
member  thereof,  or  the  legal  representatives  of 
any  member,  reference  shall  be  made  to  arbitra- 
tion, pursuant  to  the  10  Qeo.  4,  c.  56,  s.  27,  unless 
such  dispute  can  be  amicably  arranged  by  the 
board  of  directors  and  the  member,  or  the  legal 
representatives  of  such  meniber,  within  fourteen 
days  from  the  time  such  dispute  shall  be  formally 
brought  before  the  board."  And  they  contend 
that  this  rule,  which  per  se  would  be  wholly  in- 
sufBcient  to  take  from  the  respondent  his  right  of 
action,  is  made  effective  for  that  purpose  by  the 
statute  to  which  it  refers.  That  Act  was  passed 
"  to  consolidate  and  amend  the  laws  relating  to 
friendly  societies."  It  contained  provisions  for 
the  cheap  and  easy  settlement  of  disputes  between 


their  members  in  referenoe  to  matters  within  the 
scope  of  their  operations,  and  if  we  were  dealing 
with  such  a  dispute,  as  to  such  a  matter,  the 
rule  in  question,  if  properly  framed  according 
to  the  statute,  would  be  of  binding  force. 
But  the  society  which  the  appellants  repre- 
sent is  a  building  society,  and  the  provisions 
of  the  Friendly  Societies  Act  are  only  made 
to  affect  it  by  6  &  7  Will.  4,  c.  32,  which  was 
passed  "for  the  regulation  of  benefit  building 
societies,"  and  by  its  4th  section  enacts  that  those 
provisions  "so  far  as  the  same  or  any  part  thereol 
may  be  applicable  to  the  purposes  of  any  benefit 
building  society,"  shall  extend  and  apply  to  such 
society,  in  such  and  the  same  manner  as  if  those 
provisions  had  therein  been  expressly  re-enacted. 
The  real  question  is  whether  the  provisions  are 
so  applicable  r  and  I  am  clearly  of  opinion  that 
they  are  not,  and  should  not  be  so  applied.  It 
seems  to  me  necessary  merely  to  state'  the  nature 
of  the  transactions  to  which  the  appellants  ask 
vour  Lordships  to  compel  the  application  of  the 
legal  ihachinery  of  the  Friendly  Societies  Act, 
and  the  character  and  operation  of  that  raadaiatrj, 
to  demonstrate  the  utter  inapplicability  of  the 
latter  to  the  former.  The  buildmg  society  which 
the  appellants  represent  appears  to  have  large 
monetary  dealings.  The  advance  to  the  respon- 
dent was  originally  12,0002.,  and  40002.  was  after- 
wards added  to  it.  The  powers  griven  to  the 
mortgagees  were  used  on  the  default  oE  the 
mortgagor,  and  the  taking  of  the  accounts  which 
he  is  entitled  to  demand  may  involve  lon^  and 
laborious  calculations,  the  dimcalt  application  of 
legal  principles,  and  the  authoritative  interfereace 
of  a  tribunal  competent  to  adjust  the  complicated 
relations  of  the  parties,  and  to  carry  into  effect 
their  relative  rights.  The  claim  of  the  respondent 
may  raise  nice  questions,  e.9.,  as  to  wilful  defaolt, 
of  which  only  lawyers  can  oe  qualified  to  dispose, 
and  it  invokes  the  exercise  of  powers  by  injunctkm 
or  oUierwise,  which  belong  exolnsively  to  a  oomt 
of  justice.  This  being  the  nature  ot  the  trans- 
action, what  is  the  machinery  which  the  appellants 
seek  to  apply  to  it  P  That  which  manifestly  was 
intended  to  deal  with  small  affairs  amongst 
hnmble  people,  and  with  simple  oontrovbrsiei 
easily  brought  to  a  short  and  final  issue.  It 
aimed  at  securing  mutual  assistance  to  the  working 
clashes  in  circumstances  of  difficulty,  and  to  settle 
their  ordinary  disputes,  and  enforce  their  limited 
demands,  at  the  least  expense  and  in  the  promptest 
way.  It  contemplated  the  daily  dealing  of  the 
members  one  with  another,  and  was  in  no 
way  adapted  to  the  arrangement  of  consider- 
able claims,  and  '  the  eolation  of  doubtful 
questions.  And  accordingly  the  matters  in 
dispute  with  which  tfao  statute  intends  to 
meddle  are  to  be  referred,  according  to  circum- 
stances, to  an  arbitrator,  or  a  justice  of  the  peace, 
the  arbitrator  to  be  chosen  by  the  society,  and  the 
justice  to  act  in  cases  submitted  to  him  by  its 
rules.  But  the  exercise  of  the  jurisdiction  of  either 
can  only  result  in  the  levy  of  a  sum  of  money  to 
be  raised  by  distress,  and  how  small,  even  so, 
must  be  the  amounts  meant  to  be  dealt  with  is 
showu  by  the  trifling  fee  allowed  to  the  arbitrator 
upon  a  reference,  the  few  shillings  of  costs  g^ven 
on  a  proceeding  before  the  justice,  and  the  abso- 
lute finality  of  the  award  or  the  judement  which 
may  be  pronounced.  There  can  be  no  appeal 
from  either,  and  they  are  not  to  be  removed  into  a 
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court  af  law,  or  reetrainable  by  a  court  of  equity. 
Snch  provisions  can  plainly  have  been  designed 
only  to  regnlate  dispateaof  a  trifling  and  domestic 
kind ;  and  it  seems  to  me  idle  to  suppose  that  an 
account  of  the  sums  d^e  upon  the  respondents' 
mortgage,  or  of  the  sums  received  by  the  appel- 
lants, nr  lost  by  their  wilful  default,  could  possibly 
be  taken  by  an  arbitrator  clothed  with  no  special 
powers,  or  by  an  ordinary  justice  of  the  peace; 
whilst  the  redemption  which  the  respondent  seeks 
tiieymnst  be,  absolutely  without  power  to  secure 
to  him.  I  should  have  been  of  opinion,  if  we  had 
no  guidance  from  authority,  that,  tor  these  reasons, 
the  provisions  of  the  Friendly  Societies  Act  can- 
not be  applicable,  and  ought  not  to  be  applied  in 
tbe  circumstances  before  us.  Bat,  as  I  have  said, 
that  view  is  maintained  by  many  decisions. 
Morriton  v.  Olover  (4  Ex.  430)  sustains  it,  and  is 
nndistingpishable  from  the  present  case.  OtUhill 
y.  Kingdom  (1  Ex.  494),  and  Beg.  v.  Traford  J4 
E.  &  B.  122),  are  to  the  same  effect;  and  in 
Fleming  v.  Self  (3  De  G.  M.  &  G.  997),  to  which 
the  Lord  Chancellor  has  referred.  Lord  Cran- 
worth  states  succinctly  the  principle  adopted  in 
these  and  other  cases :  "  The  total  absence  of 
adequate  machinery  for  enabling  arbitrators  to 
enforce  any  award  they  might  muce  on  the  mort- 
gage, in  a  case  like  the  present,  affords  cogent 
evidence  that  the  dispute  is  not  within  their  com- 
petency." And  surely  the  evidence  is  as  cogent 
irith  reference  to  a  justice  of  the  peace,  if  any  one 
ahould  claim  for  such  a  functionary  the  power  of 
interference.  In  the  view  I  take  of  the  matter  it 
is  unnecessary  to  discuss  the  question  raised  at 
the  bar  as  to  the  validity  of  the  appointment  of 
the  arbitrators.  As  to  the  Common  Law  Proce- 
dure Act,  I  agree  with  the  Court  of  Appeal  that, 
there  being  no  statutable  agreement  to  refer,  no 
jurisdiction  is  created  under  that  statute.  I  am 
satisfied,  on  principle  and  on  authority,  that  the 
appellants  have  failed  in  their  contention, 
and  that  the  judgment  should  be  affirmed  with 
costs. 

Lord  QoRDON  ooncnrred. 
Decree  appealed  from  affirmed,  and  appeal  dit- 
mined  viith  eosia. 
Solicitor  for  the  appellants,  J.  P.  Poneione. 
Solicitors  for  the  respondent,  Kays  and  Jones. 
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Norton  v.  Thb  London  and  Nobth-Wbstbrn 

Railway  Company,  (a) 

Practice  —  Time  for  appealing  —  Ahandonmemt  of 

appeal — Second  notice  of  appeal. 
Final  judgment  was  given  in  an  action  in  July, 
1878,  and  passed  and  entered  on  the  ith  Dee.  On 
the  5th  the  defendants  served  notice  of  appeal  for 
the  I9th,  but  owing  to  an  oversight  of  their  soli- 
citor, did  not  set  it  down  till  ihie  '19th.    Shortly 

(a)  B«portea b;  £.  B.  SocHx,  Eiq., Bmitftarkt-lAir. 


afterwards  the  plaintiff's  solicitors  informed  the 
defendants  solicitor  that  the  entry  of  the  appeal 
was  irregular,  and  that  they  should  not  waive 
any  objection.  Afresh  notice  of  appeal  was  then 
sent  to  the  plaintiff's  solicitors,  accompanied  by 
an  offer  to  pay  the  costs  occasioned  by  the  jirst 
notice,  and  asking  them  to  consent  to  the  first 
entry  being  struck  out.  This  request  was  refused 
and  the  second  notice  was  relumed.  The  defend- 
ants soliciior  thereupon  set  down  the  second 
notice  of  appeal,  and  applied  to  have  the  first 
entry  stmek  out,  and  to  nave  the  second  notice 
treated  as  regular  and  valid. 
Held,  thai  the  second  notice  was  regrdar,  and 
that  the  appeal  must  proceed  upon  it.  As  the 
plaintiff  ought  not  to  have  objected  to  the  course 
proposed  to  he  taken  by  the  defendants,  the  costs  of 
the  application  would  be  made  costs  in  the  appeal, 
no  costs  of  the  motion  being  given  to  the  plaintiff. 

This  was  an  application  on  behalf  of  the  London 
and  North-Western  Bailway  Company,  that  they 
might  be  at  liberty  to  withdraw  their  notice  of 
appeal  in  an  action,  dated  the  5th  Dec.  1878 ;  that 
the  entry  in  the  list  of  appeals  made  on  the  19th 
Dec.  1878,  might  be  struck  out,  and  that  a  second 
notice  of  appeal  might  be  treated  as  regular  and 
valid. 

It  appeared  that  Malins,  Y.C.  gave  final  judg- 
ment upon  the  hearing  of  the  cause  on  the 
15th  July  1878,  which  was  passed  and  entered  on 
the  4th  Dec.  "The  following  notice  of  appeal  was 
served  on  the  5th  : 

Take  notice  that  the  Court  of  Appeal  will  be  moved 
before  the  Lords  Jnstiees  of  Appeal,  at  Lincoln's  Inn, 
on  Thnrsday,  the  19th  Deo.  1878.  or  so  soon  thereafter  as 
conneel  can  he  heard  on  behalf  of  the  above-named  defen- 
dants, the  London  and  Nortb-Westem  Bailway  Com- 
pany, that  this  action  and  eonnter-claim  may  be  heard. 

Owing  to  the  oversight  of  a  clerk  of  the  defen- 
dants' solicitor  the  appeal  was  not  set  down  lentil 
the  19th.  On  that  day  the  clerk  applied  to  have 
the  notice  entered,  when  the  clerk  at  the  re- 
gistrar's objected,  saying,  "  I  cannot  enter  it  in 
the  court  paper  for  the  19th,  because  this  is  the 
19th.  You  must  alter  the  notice  to  the  20th." 
The  officer  took  the  fees,  and  the  notice  was  entered 
with  a  note  that  the  appeal  was  not  to  come  on 
before  the  20th.  In  Jan.  1879,  the  plaintiff's 
solicitors  informed  the  defendants'  solicitor  that 
the  entry  of  the  appeal  was  irregular,  and  that 
they  should  object  to  the  entry  and  take  the  ob- 
jection at  the  hearing.  The  defendants  solicitor 
on  the  17th  Feb.  served  a  fresh  notice  of  appeal 
for  the  3rd  March,  and  sent  the  following  letter 
to  the  solicitors  of  the  plaintiff: 

In  consequence  of  my  clerk  not  having  set  down  thi 
appeal  in  the  appeal  list  until  alter  the  expiration  of  the 
time  allowed  for  that  purpose  by  the  general  orders,  I 
herewith  send  yon  a  fresh  notice  of  appeal  instead  of  the 
one  served  on  yon  in  December  last,  which  yon  will  be 
good  enongh  to  consider  as  withdrawn,  and  I  ahall  feel 
obliged  if  yon  would  send  me  in  the  course  of  to-morrow 
your  consent  to  the  erroneous  entry  of  the  appeal  being 
struck  out,  to  save  me  the  expense  of  an  application  to 
the  Court  of  Appeal  on  the  subject.  I  am,  of  coarse, 
willing  to  pay  you  any  coeta  yon  may  be  entitied  to  by 
reason  of  the  serrice  of  the  former  notice.'. 

The  first  appeal  was  set  down  on  the  18th  Feb. 
and  on  the  19th  the  plaintiff's  solicitors  returned 
the  notice  and  refused  to  comply  with  the  request 
contained  in  tbe  above  letter.  The  det'cndants 
then  gave  notice  of  motion  that  they  miirlit  be  at 
liberty  to  withdraw  their  notice  of  appial  of  the 
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Sih  Dec.  1878,  and  that  th«  entry  of  the  19th  Deo. 
might  be  strnclc  oat,  and  that,  notwithstanding 
the  service  of  that  notice  and  the  entrj  of  the 
appeal,  the  notice  of  the  17th  Feh.  1879  and  the 
entiT  thereof  might  be  treated  as  regular  and 
valid ;  or  that  the  defendants  might  be  at  UborLy 
to'  serve  a  fresh  notice  of  appeal  as  if  no  previons 
notice  had  been  given,  and  that  in  snob  case  the 
entry  of  the  18th  Feb.  might  be  straok  oat.  The 
rale  established  by  Be  Ifational  Fundi  Oompany 
(L.  Bep.  4  Ch.  Div.  805),  is  that  an  appeal  must 
be  entered  with  the  proper  officer  of  the  Court  of 
Appeal  for  the  day  of  nearing;  or  if  that  day  happens 
to  De  in  the  vacation,  when  the  office  is  closed, 
then  before  the  next  day  of  the  sitting  of  the 
court,  otherwise  the  respondent  will  be  entitled 
tc  have  the  appeal  motion  dismisaed  as  an 
abandoned  motion. 

Olasse,  Q.C.  and  Speed,  in  support  of  the  applica- 
tion, submitted  that  if  the  setting  down  of  the 
first  notice  was  irregalar,  they  were  at  liberty  to 
abandon  that  notice  and  give  another,  upon  pay- 
ment of  the  ooetB  ooaasioned  by  reaaon  of  tho 
service  of  the  first  notice. 

J.  Pearson,  Q.O.  and  Bom«r,  for  the  plaintiff, 
contended  that  there  was  no  rule  that  a  party 
might  set  down  as  many  notices  of  appeal  aa  h» 
pleaaed.  If  it  wwe  held  that  the  defendtmta  could 
abandon  one  notice  of  appeal  and  give  another, 
there  was  nothins  to  prevent  their  givinza  fresh 
notice  every  week  ior  twelve  months.  The  rule 
was  clearly  laid  down  in  Be  National  Funde  Com- 
pany i  and  unless  there  was  anv  vudaiidee  <n  the 
part  of  the  plaintiff  which  had  led  to  the  error,  he 
was  entitiea  to  stand  npoB  his  rights.  Ths  appeal 
motion  must,  therefore,  be  treated  as  an  abanooned 
motion,  as  beine  out  of  time  and  discharged. 
[JsssEL,  M.B. — There  is  nothing  in  the  Act  of 
Parliament  to  prevent  a  man  giving  a  second 
notice  within  the  time  allowed  for  appealing. 
Jauxs,  L.  J. — I  am  not  aware  that  there  is  anything 
to  prevent  a  man  giving  notice  every  day  in  the 
year.  He  can  do  it  technically  and  legally,  but  the 
court  will  take  care  to  prevent  any  abuse  of  its 
procedure.  If  a  man  exercises  that  power  vexa- 
tiously  we  shall  know  what  to  do,  but  if  there  has 
been  a  blunder  arising  i^m  something  that  was 
stated  by  the  clerk  at  the  office,  of  course,  that  can 
be  set  right.]  They  submitted  that  there  was  no 
right  to  withdraw  a  notice  of  appeaL  [  Jesskl,  M.B. 
— If  an  appenl  is  not  entered  the  court  treats  it  as 
an  abandoned  motion.  That  implies  that  the 
appellant  can  abandon  it,  and  when  a  motion  is 
abandoned  a  fresh  notice  can  be  given.]  It  was 
not  reasonable  that  an  appellant  should  be  at 
liberty  to  give  fresh  notices  aa  often  as  he  pleased. 

Jkssel,  M.B. —We  think  that  the  appeal  shoald 
proceed  upon  the  second  notice,  which  appears  to 
be  regular.  I  must  say,  so  far  as  I  am  concerned, 
that  I  think  the  respondent  ought  not  to  have 
objected.  There  was  an  offer  to  pay  the  costs 
occasioned  by  the  mistake,  which  he  could  have 
accepted,  and  have  let  the  matter  go  on  without 
our  being  troubled  with  it,  and  as  he  has  not 
done  so  we  think  the  right  direction  will  be  to 
give  no  costs  to  the  respondent  upon  the  present 
application,  and  to  make  the  applicants  costs, 
costs  in  the  appeal. 

Jaues  and'BBAHWELL,  L.JJ.  oonoarred. 

Solicitors:  ClarJce,  Woodcock,  and  Byland; 
S.  F.  Boherte. 


the 


Wedneeday,  Mareh  1.9. 

(Before  Jessel,  1£B.,  and  Bagoallay  and  BRiM- 
vxu,  L.JJ.) 

A  DAIS  V.  lEonso.  (a) 

Pradiee — Staying  proeeedingt  pending  appeal— In- 
ftingement  of  patent — Aeeountof  profits — (Jotti — 
fhder  LVUI.,  rr.  16, 17. 
In  cm  aetion  daimimg  am  vnjvnetion  for  an  aUtgii 
infringe/ment  of  leUeri  paient  for  the  numufaettar* 
of  ship's  pumps  an  injunction  was  granted  m  fk« 
terms  amdfor  by  (he  plaintiff,  and  an  aeeonat  ef 
profits  diretied  against  the  defendants,  who  tsers 
pump  mantrfaelwrers.    NoUoe  of  appeal  hating 
been  given,  and  the  appeal  sat  doum  for  hearing, 
the  defendants  then  applvid  that  aU  proeeedings 
under  the  judgment  might  be  stayed  UU  the  &««<• 
ing  of  the  appeal. 
Held  {reversing  the  deexsion  of  Bmeon,  V.G.),  (hot 
as  hy  means  of  the  accovmt  the  plauU*^  wenJd  he 
enabled  to  eommenoe    prooeedimgs  against   "^' 
customers    of  the  defendants,    and    there  ' 
danger  that  the  defendants,  if  ttZtJmofaly  i 
ful  might  find  that  in  the  meantime  their  business 
had  been  ruined,  the  right  cowrse  too*  to  (Kbwmw 
the  appeal  and  stay  aU  proceedings  under  tie 
account  until  the  hearing. 
As  the  plaintiff  obtained  a  benefit  by  the  adoanes- 
merit  of  the  appeal,   the  costs  of  the  appUeation 
would  be  costs  in  the  appeal,  notwithstanding  fht 
getieral  rule  in  Merry  v.  Nickalls  (27  L.  T.  Sep. 
N.  8. 12;   L.  Bep.  N.  8.  8  Oh.  App.  205)  and 
Cooper  V.  Cooper  (45  L.  J.  667,  Oh.). 
This  was  an  appeal  from  an  ordw  of  Bacon,  Y.C. 
refusing  an  application  to  stay  prooaedinga  onder 
an   acooant  directed  by  a  jndfmeot,   until  th 
appeal  firom  sudi  jadgmeat  waa  neard.  The  aotioa 
was  to  restrain  the  infringemont  of  the  plaintitTs 
patent  for  the  manufaotnre  of  ship's  pumps.    The 
aotion  was  originally  oommenced  against  James 
Young,  the  master  of  the  British  ship  Polynesian, 
to  restrain  him  from  using  pumps  that  were  cob- 
stracted  according  to  the  plaintiff's  invention,  or 
cnlycolourably  difiering  therefrom;  but  themakera 
of  the  pumps,  Messrs.  Widlaoe  and  Co.,  were  sub- 
sequently added  ns  defendants  during  the  coarse 
of  the  action,  and  the  plaintiff,  by  his  amended 
statement  of  claim,  after  alleging  that  WaUaoe 
and  Co.  had  mann&ctured  and  sold  in  consider- 
able numbers  pumps  made  according  to  the  plain- 
tiff's invention,  in  addition  to  the  relief  au«ady 
claimed  ai^inst    Young,  claimed  an  injtinctioa 
against  Wallace  and  Co.  with  accounts  and  the 
relief  usual  in  such  actions. 

On  the  5th  Feb.  1879  judgment  was  g^ven  bv 
Bacon,  Y.C.  in  favour  of  the  plaintiff  (reportea 
ante  61).  The  Vice-Chancellor,  after  granting  an 
injunction  against  the  defendants,  directed  an 
account  of  profits  in  the  following  terms :  "  And 
it  is  ordered  that  an  account  be  taken  of  all  pumps 
being  the  name  as  the  pumps  used  by  the  defen- 
dant J.  M.  Young  as  aforesaid,  or  otherwise  made 
in  infringement  of  the  said  letters  patent,  which 
have  been  manufactured,  or  sold,  or  used  by,  or 
by  the  order  or  for  tho  benefit  of  the  defendajits 
B.  C.  Wallace,  E.  Wallace,  and  H.  0.  WaUaoe,  or 
any  of  them,  and  also  of  the  gains  and  profits 
nuide  by  the  same  defendants  by  reason  of  such 
manufacture,  sale,  or  use.  And  it  is  ordered  that 
the  defendants  B.  C.  Wallace,   R.  Wallace,  and 

(a)  Beport«d  hj  E.  S.  Bocbx,  Esq.,  Bam'iterat-Lav. 
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H.  C.  Wallace,  do,  within  one  month  after  the 
date  of  the  chief  clerk's  certificate,  pay  to  the 
plaintiff  Wm.  Adair  'what  shall  be  certified  to  be 
the  amoDut  of  such  gains  or  profits."  A  connt«r- 
claim  by  Messrs.  Wallace  and  Co.  was  dismissed, 
and  they  were  ordered  to  pay  the  plaintiff  the 
costs  of  the  action,  and  the  costs  occasioned  by 
the  connter^oUum.  Wallace  and  Co.  forthwith 
nve  notice  of  appeal  and  set  it  down  for  hearing. 
They  then  gave  notiee  of  motion  that  all  pro- 
ceedings nnder  the  judgment  might  be  stayed 
until  the  hearing  of  the  appeal.  I^otice  was  also 
given  by  Yoong  to  stay  prooeedixigB  on  the  jndg^ 
ment  against  him,  and  the  vice-Chuicellor 
granted  a  stay  of  proceedings  in  his  ease  on  his 
nndertakiBg  not  to  use  the  pnmpa  held  to  be  an 
infringement  of  the  phuntifrs  patent. 

On  the  13th  of  March    1879  the  motion  was 
heard,  when. 

Bacon,  Y.C,  said : — It  seems  to  me  that  Mr. 
Aston,  in  making  this  application,  has  mixed  up 
two  things — the  order  for  an  accoant  against  the 
d^endants  Wallace  and  Co.,  and  the  order  for  an 
injanction  against  Yoang,  the  captain  of  the 
Polynegicm.  I  inquired  whether  tbe  defendant 
Young  would  give  an  undertaking  not  to  use  tho 
articles,  the  use  of  which  has  been  held  to  be  au 
infringement  of  the  patent  right,  and  to  that  he 
aoceeded,  so  that  the  motion,  so  far  as  Young  is 
concerned,  is  wholly  disposed  of.  But  then  Mr. 
Aston  has  a  separate  motion.  His  intention,  I 
have  no  doubt  whatever,  is  to  prosecute  the  appeal 
earnestly,  and  as  rapidly  as  the  coarse  of  proceed- 
ing of  the  court  will  allow ;  and  what  he  asks  is 
that  the  direction  for  taking  the  accoant  should  be 
sQspended  during  the  appeal.  I  will  not  say  that 
I  never  heard  of  such  an  application,  for  I  have 
heard  many  such,  but  I  may  certainly  say  I  never 
heard  of  such  an  application  succeeding.  To  grant 
snoh  an  applicatirm  would  be  impliraly  to  say 
that  I  entertained  some  doubt  as  to  the  conclusion 
which  has  been  arrived  at.  I  entertain  no  such  doubt. 
If  the  plaintiff  should  ultimately  fail,  and  any 
costs  should  have  been  incurred  by  the  defendants 
in  conseqnenoe  of  the  plaintiff's  proceedings  he 
will  have  to  pay  those  costs.  It  has  been  said 
that  the  taking  of  the  accounts  will  be  a  source  of 
inconvenience  to  the  defendants  ;  but  no  inconve- 
nience to  a  defendant  can  be  allowed  to  stand 
between  a  plaintiff  and  the  right  which  he  has 
established.  I  can  see  no  reason  for  granting  this 
application,  nor  any  ground  for  suspending  the 
operation  of  the  judgment ;  and  the  resnlt  is  that 
I  ninst  refuse  this  motion  with  costs. 
On  the  appeal, 

MeClymont,  iat  the  appellants,  contended  that 
where,  as  in  this  case,  there  could  be  no  doubt  of 
the  intention  to  prosecate  the  appeal,  r.  16  of 
Order  LYIII.,  applied.  That  rale  showed  it  was 
intended  that  the  court  should  exercise  a  dis- 
cretion in  staying  execution  when  the  appeal  was 
aboat  to  be  prosecuted  honA  fide.  If  an  account 
were  taken  before  the  hearing  the  plaintiff  would 
discover  the  names  of  Messrs.  Wallace  and  Co.'s 
ccstomers,  and  could  threaten  an  action  in  every 
individual  case  unless  they  made  a  payment  to 
him,  and  therefore,  if  Messrs.  Wallace  were 
altimately  successful,  they  might  in  the  mean- 
time have  sustained  an  irrepanu>le  injury  in  their 
business.    He  cited 
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Ohadvn/ek  Hedley,  for  the  plaintiff*,  submitted  that 
the  court  would  not  stay  proceedings  nnder  a 
decree  for  an  accoant  of  profits,  merely  on  the 
ground  of  there  being  an  a  ppeal  pending. 

JebseIi,  M.B. — If  the  plaintiff  by  means  of  the 
account  learns  the  names  of  all  the  customers  of 
Messrs.  Waliaoe  and  Co.,  there  can  be  little  doubt 
that,  as  is  usual  in  such  oases,  he  will  at  once 
commence  proceedings  against  them,  and  tho-e  is 
danger  that  the  defendants,  if  ultimately  success- 
ful, may  find  that  in  the  meantime  their  buaness 
has  been  ruined.  At  the  same  time  it  is  not 
reasonable  that  the  plaintiff,  who  may  ultimately 
be  in  the  right,  should  be  delayed  for  a  long  p>ertod 
in  taking  ue  account.  I  am  of  opinion  that  the 
right  course  will  be  to  advance  the  appeal  to  the 
first  day  for  hearing  appeals  after  tne  Easter 
vacation,  and  to  stay  all  proceedings  under  the 
accoant  until  that  time.  As  the  plaintiff  obtains 
a  benefit  by  this  order,  I  think  it  will  be  reason- 
able that  the  costs  of  this  applieation  should  be 
costs  in  the  appeal,  notwithstanding  the  general 
rule  in  Harry  v.  Nickalls  (27  L.  T.  Eep.  N.  S.  12; 
L.  Bep.  8  Ch.  App.  205) ;  and  Cooper  v.  Cooper 
(45  L.  J.  Oh.,  667). 

Baooallat,  L.  J. — I  am  of  the  same  opinion. 

BmAKWBix,  L.J. — I  also  ooncar. 

Solicitors,  W.  W.  Wynne ;  Morten  and  Cvtler. 


Wednetday,  April  9. 
(Before  Jakm,  BssikUiUS,  aad  BaAXWEU,  LJJ.) 

GxESSWELL  V.  Fabkeb.  (a) 
Practice — Service  out  of  the  juritdietion — Ridet  of 

court  1875,  Order  XI.,  rr.  1,  la. 
An  atHon  was  brought  to  emru  out  ike  tmstt  of  a 
marriage  aettlemeiU  vihiek  nod  been  executed  irk 
SeoUamd  in  the  Seoidiform,  ihepropBrly  being  i» 
thai  eountrif,  and  the  truetees  being  M  Scckek- 
men  retidei  in  Beodand.     The  plaintiff  was  an 
ii^amt  (by  his  foxier  as  neast  friend)  who  was  the 
sole  M«tM  of  tlie  marriage.     The  father  was  an 
Englishman,  the  moiher  {now  deceased)  was  a 
Beoiehwoman.    Jmmediaitiy  after  Ae  marriage 
thefa&er  and  moiher  went  to  Er^gland  and  con- 
tinued to  reside  there  untU  the  mother's  death,  and 
when  ihe  action  too*  commenced  the  ii^ant  was 
still  residing  with  his  father  in  England    A  writ 
having  been  issued,  ashing  that  the  trusts  of  the 
setHement  might  be  carried  into  eaeeuOon  by  and 
under  the  decree  of  the  court,  Malins,  V.C.  autho- 
rised service  of  the  writ  out  of  the  juriediciion. 
Held  {reversing  the  order  of  Malins,   V.C),  that 
there  having  been  no  breach  \oithin   ihe  juris- 
diction, of  the  trusts  of  the  settlement,  the  court 
had  no  authority  to  order  service  out  ofthejtuie- 
diction. 
This  was  an  appeal  from  an  order  of  Malins,  Y.C. 
authorising  service  of  a  writ  out  of  the  jurisdic- 
tion.   The  action  was  by  Bichard  Henry  CressweU, 
an    infant,    by  his  father  and    next    friend,    to 
administer  the  trusts  of  a  settlement  made  on  the 
marriage  of  Mr.  CressweU  with  his  deceased  wife. 
Mr.  CressweU  had  always  been  a  domiciled  English- 
man, but  was  married  in  Scotland  to  a  Scotch 
lady.    The  settlement  was   in  Scotch  form,  the 
trustees  were  resident  in  Scotland,  and  all  the 
settled  property  was  there.    The  infcuit  was  living 
with  his  bther  in  England. 

(a)  Beported  bjr  £.  S.  Kuc;ix,  £s ;.,  I>.uriat«i4t-Law, 
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It  appeared  that  on  the  death  of  Mrs.  CresBwell 
the  traatees,  who  had  aathority  under  the  settle- 
ment to  apply  the  income  according  to  their 
discretion,  applied  it  by  paying  the  money  to  the 
&ther  for  the  maintenance  and  edacation  of  the 
infant.  The  father  had  married  again,  and  it  was 
alleged  that  he  would  not  disclose  to  the  tmstees, 
the  place  were  the  infant  was  living,  or  where  he 
lived  himself,  or  how  the  money  was  applied.  The 
tmstees,  therefore,  discontinued  paying  the  income 
to  Mr.  Cresswell.  The  present  wnt  was  then 
issued  against  the  trustees,  asking  that  the  infant 
might  be  made  a  ward  of  this  court,  and  placed 
imder  its  protection,  and  the  trusts  of  the  settle- 
ment might  be  carried  into  execution  by  and 
under  the  decree  of  the  court,  and  that  proper 
directions  might  be  given  for  the  application  of 
the  infant's  trust  fund,  and  that  the  trust  fund 
might  be  administered. 

Bnles  1  and  la  of  Order  XI.,  provide  for  ■ervice 
out  of  the  jurisdiction. 

1.  Service  ont  of  the  jnriBdiotion  of  a  writ  oi  snmmona 
or  notice  of  a  writ  of  gnmmons  may  be  allowed  by  the 
court  or  by  a  jad^e  whenever  the  whole  or  any  part  of  the 
snbject  matter  ia  land,  or  stook,  or  other  property 
situte  within  the  jnriBdiction,  or  any  act,  deed,  wUl,  or 
thing  affecting  eraoh  land,  Btock,  or  propezty,  and  when- 
ever the  oonttaot  which  is  eonght  to  be  enforoed  or  re- 
scinded, dissolved,  annnlled,  or  otherwise  atfeoted  in  any 
■noh  action,  or  for  the  breach  whereof  damages  or  other 
relief  are  or  ie  demanded  in  ench  action,  was  made  or 
entered  into  within  the  jnriBdiotion,  and  whenever  there 
has  been  a  breach  within  the  jurisdiction  of  any  contract 
whereever  made,  and  whenever  any  act  or  thing  sought 
to  be  removed,  or  for  which  damages  are  soogfit  to  be 
recovered  was  or  is  to  be  done,  or  is  dtnate  within  the 
jorisdiotion. 

la.  Whenever  any  action  is  bronght  in  respect  of  any 
oontract,  which  is  aonght  to  be  enforced  or  rescinded, 
dissolved,  annnlled,  or  otherwise  affected  in  any  sach 
action,  or  for  the  breach  whereof  damages  or  other  relief 
ia  demanded  in  snoh  action,  when  snch  oontract  was 
made  or  entered  into  within  the  jurisdiction,  or  whenever 
there  has  been  a  breach  within  the  jurisdiction  of  any 
contract  wherever  made,  the  jndge  in  exercising  his  dis- 
cretion as  to  the  granting  leave  to  serve  snch  writ  or 
notioe  on  a  defendant  out  of  the  jurisdiction  shall  have 
regard  to  the  amount  or  value  of  the  property  in  dispute 
or  sought  to  be  recovered,  and  to  the  existence  in  the  place 
of  lesioence  of  the  defendant  if  resident  in  Scotland  or 
Ireland,  of  a  local  court  of  limited  jurisdiction,  having 
jurisdiction  in  the  matter  in  qneation,  and  to  the  com- 
parative coat  and  convenience  of  proceeding  in  England  or 
m  the  place  of  such  defendant's  reaidence,  and  in  all  the 
above  mentioned  cases  no  such  leave  is  to  be  granted 
without  an  affidavit. 

The  Yioe-Chancellor  having  authorised  service 
of  the  writ  oat  of  the  jurisdiction,  the  defendants 
appealed. 

Olatte,  Q.C.,  and  Heath,  for  the  appellants,  sub- 
mitted that  as  all  the  property  was  in  Scotland, 
and  the  trustees  were  resident  there,  the  Scotch 
courts  w^re  the  proper  tribunals  to  exercise  a  dis- 
cretion in  the  matter. 

Higgint,  Q.G.,  and  Orossley,  for  the  plaintiffs, 
contended  that  although  the  marriage  took  plaoe 
in  Scotland,  and  the  settlement  was  made  in  that 
country,  the  settlement  was  made  in  contemplation 
of  an  English  marriage,  and  the  moneys  tor  the 
benefit  of  the  infant  plain t<ff  under  the  settlement 
became  payable  in  England,  where  the  child  was 
bom,  and  had  ever  since  lived  ;  and  that  in  refus- 
ing so  to  apply  the  income  for  the  ItoneGt  of  the 
infant,  the  trustees  had  committed  a  breach  of 
trust  in  this  country.  It  was  perfectly  competent 
for  the  court  under  the  old  practice  to  order  ser- 
~ice  of  such  a  writ  as  this  out  of  the  jurisdiction, 


and  the  rales  under  the  Judicature  Act  made  no 
change  in  the  practice  in  that  respect.  The 
Judicature  Aot  expressly  said  that  the  procedure 
in  the  different  courts,  so  far  as  it  was  not  incon- 
'  sistent  with  the  practice  laid  down  in  the  rules, 
should  remain  in  force,  and  they  submitted  that 
under  the  general  jurisdiction,  as  defined  in 
Drummond  v.  Drummond  (15  L.  T.  Bep.  N.  S. 
337;  L.  Bep.  2  Ch.  App.  32).  the  Yice-Chancellor 
had  full  aathority  to  make  the  order  he  did. 

James,  L.J. — I  think  this  is  a  very  clear  esse 
when  you  oome  to  consider  it.  I  more  than  doubt 
whether  we  have  any  jurisdiction.  I  do  not  nee 
that  there  was  any  oontract  made  in  England,  or 
any  breach  in  England,  or  anythinf^  alleged  to 
bring  the  case  within  the  terms  of  Order  XI.  r.  1. 
That  rule  was  certainly  intended  to  express  the 
only  circumstances  under  which  it  was  to  be 
allowed  tbat  a  man  was  to  be  brought  from  some 
distant  place  into  this  court  If  the  argument  on 
behalf  of  the  plaintiff  is  right,  and  if  there  were 
in  the  State  of  California  rules  similar  to  our  roles 
here,  and  Mr.  Cresswell  chose  to  take  his  son  to 
San  Prancisco  and  live  there,  the  trustees  would 
have  to  go  from  Scotland  to  San  Francisco  to 
render  their  accounts,  with  possibly  the  right  of 
appeal  to  Washington.  I  do  not  know  whether 
there  is  a  right  of  appeal  to  the  Supreme  Court  at 
Washington,  but  there  may  be  in  some  cases. 
Here  is  a  Scotch  settlement,'  Scotch  property, 
Scotch  trustees,  and  if  it  were  a  matter  <k  judicial 
discretion  at  all,  the  proper  plaoe  to  go  to  is 
where  the  Scotch  defendants  are,  and  to  get  them 
to  render  their  accounts  (or  their  intermissions, 
which,  I  think,  is  what  they  call  them  in  Scotland) 
in  the  Scotch  court,  which  knows  exactly  what  is 
the  proper  mode  of  dealing  with  the  trust  estate; 
and,  in  my  opinion,  it  is  far  better  that  the  in&Dt, 
or  the  infant's  father,  should  go  there  and  get 
tbat  order,  than  that  the  trustees  should  be 
bronght  here,  out  of  their  own  country,  to  answer 
to  a  court  which,  I  dare  say,  is  not  very  agreeable 
to  their  ears.  Probably  they  do  not  know  how 
much  better  the  Conrt  of  Chancery  is  than  the 
Court  of  Session.  I  dare  say,  they  think,  in  their 
ignorance,  that  the  Court  of  Session  is  better 
than  the  Court  of  Chancery ;  and,  b(>ing  Scotch- 
men, they  have  a  right  to  their  opinion  on  tbat 
subject.  They  prefer  having  their  Scotch  deed 
construed,  enforced,  and  executed  by  a  Scotch 
court,  where  they  can  have  their  own  attorneys 
and  barristers  close  to  them,  instead  of  having  to 
come  all  the  way  up  to  London.  I  think  this 
order  ought  to  be  discharged. 

Bagoaixat,  L.J. — I  am  of  the  same  opinion. 
The  only  portion  of  the  first  rule  of  Order  XL 
under  which  it  can  be  said  that  the  ooart  has 
authority  to  order  service  of  a  writ  out  of  the 
jurisdiction  would  be  the  third  of  the  several 
branches  mentioned  in  that  rule,  namely,  "  when- 
ever there  has  been  a  breach  within  the  jorisdio- 
tion of  any  contract  wherever  made."  I  am  not 
at  all  satisfied,  and  as  at  present  advised,  I  do 
not  think  there  has  been  any  breach  within  the 
jurisdiction  of  this  contract  made  upon  the  oc  a- 
sion  of  the  marrisge.  But,  assuming  that  there 
had  been  a  case  in  which  the  court  has  power  to 
direct  service  of  the  writ  abroad,  then  tne  addi- 
tional rule  la  provides  tbat  in  exercising  tbat 
jurisdiction  the  court  is  to  have  regard  to  a  variety 
of  circumstances,  amongst  others,  to  the  amount 
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and  Talae  of  the  property  in  dispute  or  sought  to 
be  recovered,  and  to  tho  comparative  cost  and 
convenience  of  the  proceeding  in  England,  or  in 
the  place  where  the  defendant  is  resident.  I 
think,  having  due  regard  to  each  of  these  oironm- 
Btances,  that  I  can  come  to  no  other  condnsion 
than  that  it  ia  more  convenient,  and  in  oonse- 
qoence  more  desirable,  that  the  administration  of 
this  tmst  should  be  carried  out  in  Scotland. 

E&iKArxLL,  L.J. — I  am  also  of  the  same  opinion. 
As  to  what  are  called  the  general  merits  I  have  no 
donbt  it  would  be  exceedingly  hard  for  these 
gentlemen  to  be  broaght  into  an  English  court 
to  adminster  the  tmst.  I  should  think  it 
ouj^ht  to  be  administered  according  to  Scotch 
notions,  not  according  to  English,  2  the  parties 
bappen  to  differ.  In  addition  to  that  I  donbt 
irhether  there  has  been  anything  which  can  be 
called  a  breach  within  the  jurisdiction.  Again,  if 
one  is  to  look  at  the  very  words,  it  is  not  a  breach 
of  the  contract  they  are  charged  with,  but  it  is  a 
breach  of  duty  as  trustees,  and  that  does  not  seem 
to  have  been  provided  for  here,  whether  inten- 
tionally or  not  I  do  not  know.  The  third  remark 
I  would  make  upon  the  case  is  this,  if  it  is  looked 
at  as  a  breach  of  contract,  for  which  damages  are 
songht  to  be  recovered,  then  there  is  no  claim 
faere  for  damages. 

Order  dUeharged  toith  eoiU. 

Solicitors :  Phelp$,  Bidgioiek,  and  BiddUi  Oanr, 
JBanniiter,  Davidson,  and  Morriss. 


SITTINGS  AT  WESTMIN8TEB. 

ifarefc  1,  3,  and  22. 

(Before  Bkbtt,  Coitoh,  and  Thxbiobb,  L.JJ.) 

FOSTLBTBWAITB  V,  FbXSLAHI).  (a) 

Shipping— Charter  •  party — Oonttruction  of— De- 
murrage—Charterer's Kability—Due  diligence. 

A  eharter-parHf  stipulated  that  the  cargo  should 
he  brought  to  and  taltenfrmn  aUrngside  at  mer- 
ehants'  risk  and  expense,  and  should  be  "  dis- 
charged with  all  dispatdi,  according  to  the  outtam 
of  the  port."  Jn  an  aelion  by  the  shipowner 
against  the  charterer  for  demurrage,  it  was 
proved  that  when  the  ship  arrived  at  the  port  of 
discharge,  owing  to  the  imtwuol  number  of  vessels 
then  lymg  th«re,  all  the  available  lighters  in  the 
port  were  being  used  for  discharging  cargoes,  so 
that  the  ship  wot  eompeUsd  to  wait  her  turn  for 
lighters,  ana  there  was  eontiderable  delay  in 
etmmenetngtotmloadher.  Cargoes  were  usually 
dieeharged  in  the  port  by  lighters,  and  no  others 
eonld  be  proeured  within  loO  miles,  and  it  was 
usual  for  ships  entering  the  port  to  wait  their 
turn  for  unloading.  The  judge  asked  th«  jury 
whether  there  was  a  settled  custom  in  the  port  as 
to  discharging  vessels  laden  Uke  (&«  on«  in  jittM- 
Hon ;  and,  if  there  was,  whether  she  was  die- 
charged  with  all  dispatch  according  to  the 
euetom.  The  Jury  having  answered  both  mtes- 
tions  in  the  c^rmaUve,  judgment  was  entered  for 
defendant. 

Held  {affirming  the  dednon  of  the  Eaoehe^pter 
Division,  Cotton,  hJ.  diesenimui),  that,  on  the 
eonstmetion  of  the  charter-party,  the  charterer 
was  not  bound  to  begin  dueharging  cargo  at 
once  vnthout  reference  to  the  meanefor  discharg- 
ing exislittg  in  the  port  at  thai  tCme;  that  the 
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pra^ice  as  to  ships  being  unloaded  in  turn  was 
part  of  the  custom  of  the  port;  and  therefore  that 
there  was  no  miedireelion. 

Appeal  from  a  de(»sion  of  the  Exchequer  Division 
(Kelly,  G.B.  and  Hawkins,  J.). 

The  action  was  to  recover  damages  for  breach 
of  an  agreement  contained  in  a  charter-party  to 
discharge  cargo.  At  the  trial  the  jury  found  for 
the  defendant,  and  judgment  was  entered  accord- 
ingly. 

An  order  nut  having  been  obtained  for  a  new 
trial,  the  Exchequer  Division  discharged  the  order, 
and  the  plaintiff  appealed. 

The  niaterial  facts  of  the  case  will  be  foand  to 
be  fully  set  out  in  the  judgments  of  the  Oonrt  at 
Appeal  {post). 

Cohen,  Q.C.  and  Bigham  tar  plaintiff. — There 
was  a  misdirection.  The  obligation  under  the 
charter-party  was  not  that  the  charterers  should 
use  reasonable  diligence  only  in  the  discharge  of 
the  vessel  with  reference  to  the  means  of  dis- 
charge existing  at  the  port  at  the  time.  It  is 
admitted  that,  if  that  were  the  only  obligation, 
there  was  no  misdirection.  "  Aooording  to  the 
custom  of  the  port "  means  merdr  "in  the  manner 
usually  employed  in  the  port."  There  could  be  no 
evidence  of  custom  as  to  the  number  of  lighters 
available ;  it  must  necessarily  vary.  The  fact  that 
no  lighters  were  immediately  available  does  not 
relieve  the  charterers,  who  are  bound  under  the 
charter-party  to  provide  means  of  discharge. 
Suppose  the  vessel  arrived  while  a  strike  of  dock 
labourers  was  going  on,  or  that  all  the  lighters 
had  been  destroyed  or  injured  by  a  horrioane,  the 
charterers  would  still  be  liable  under  their  con- 
tract for  demurrage.  In  Ford  v.  Cotesworth  (19 
L.  T.  Bep.  N.  S.  634 ;  L.  Bep.  4,  Q.  B.  127 ;  38  L.  J. 
52,  Q.  B.)  the  earlier  oases  are  referred  to,  and  the 
law  summed  up  by  Blaokbnm,  J.  The  learned 
judge  says :  "  The  question  depends  upon  what  the 
contract  implied  by  law  is  when  there  is  a  charter- 
party  silent  as  to  the  time  to  be  occnpied  in  the 
discharge.  We  agree  that,  whenever  a  party  to  a 
contract  nndertakes  to  do  some  partioolar  act,  the 
performance  of  which  depends  entirely  on  himself, 
so  that  he  may  choose  his  own  mode  of  fulfilling 
his  undertaking,  and  the  oontraot  is  silent  as  to 
time,  the  law  implies  a  contract  to  do  it  within  a 
reasonable  time  under  the  circumstances ;  and  if 
some  unforeseen  cause,  over  which  he  has  no  oon- 
trol,  prevents  him  from  {Mrforming  what  be  has 
undertaken  within  that  time,  he  is  responsible 
for  the  damage."  Here  the  charterers  or  con- 
signees were  bound  to  provide  lighters  and  dis- 
charge the  cargo.  The  shipowner  had  nothing 
whatever  to  perform  with  r^epeot  to  the  dis- 
charge. In  Tapseott  v.  Balfour  (27  L.  T.  Bep. 
N.  S.  710 :  L.  Bep.  8  C.  P.  46 ;  42  L.  J.  16,  C.  P.). 
where  the  vessel  got  into  dock,  bat  could  not  bo 
loaded  at  onoe  because  of  the  number  of  vessels 
already  in  dook,  it  was  held  that  the  charterers 
were  liable  for  the  delay  from  the  time  of  her 
getting  into  dock.    See  also 

Asheroft  y.  The  Crow  Orchard  CoVUery  Oompawg 
{Limited)  81  L.  T.  Bep.  N.  S.  266 ;  L.  Bep.  9  Q.  B. 
540;  48  L.  J.  IM,  Q.  B. 

In  Wright  v.  The  New  Zealand  Shipping  Company 
(40  L.  T.  Bep.  N.  S.  413)  this  court  held,  where 
the  time  for  unloading  was  not  named  in  the 
charter-party,  that  the  charterer  was  bound  to 
provide  at  the  port  of  dischai^ge  sufficient  appli- 
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kDoes  of  the  kind  ordinarily  in  ase  at  the  port, 
and  that  it  was  no  answer  to  a  claim  for  delay 
in  unloading  to  show  that  the  delay  was  caused 
hy  the  crowded  state  of  the  port.  Lord  Coleridge 
should  have  directed  the  jury  that  under  im* 
diarter-party  the  charterers  were  bound  to  pro- 
vide means  for  disobarging  the  cargo  when  it 
arrived,  and  also  that  it  must  be  discharged  with 
due  diligence  according  to  the  custom  of  the  port 
with  respect  to  the  manner  of  discharge.  The 
attention  of  the  jury  should  also  have  been  direeted 
to  the  fact  that  four  of  the  lighters  were  oat  of 
repair. 

Watkin  WiUiamt,  Q.O.  anAMacUod  ibr  defen- 
dant.— Very  little  assistance  can  be  gained  from 
the  authoritiea  on  this  point;  the  principle  of 
them  is  admitted.  If  the  deiSendant  was  under 
the  obligation  contended  for  by  the  other  side, 
it  is  admitted  that  the  fact  that  there  were  a 
great  number  of  ships  at  the  port,  or  that  thM 
particular  one  had  to  wait  her  turn,  would  afford 
no  excuse  for  the  delay  in  unloading.  But  under 
the  charter-party  the  defendant  is  not  bound  to 
giTe  an  absolute  discharge  with  reference  to  the 
ship's  capability  to  discharge.  The  words  "  accord- 
ing to  the  custom  of  the  port "  have  no  meaning 
if  the  contention  of  the  other  side  is  right.  The 
eridenoe  shows  the  rery  great  difiSoulty  there 
was  in  discharging  cargo.  Fart  of  the  custom 
was  that  ships  should  wait  for  their  turn  to  dis- 
eharge.  "Aocording  to  the  custom"  therefore 
means  according  to  what  occurs  when  there  are  a 
great  number  <»  ships  in  the  harbour. 

Bigluun  replied. 

Our.  ado.  vtdt. 

March  22.— Thzsiokb,  L.J.  read  the  following 
judgment : — The  plaintiff  in  tiiis  action  was  the 
owner  of  a  vessel  called  the  Gvmberiand  Lasaie, 
and  on  the  28th  April  187S  he  charteored  her  to 
the  defendants  to  carry  a  cargo  of  about  370  tons 
of  steel  rails  and  fastenings  from  Barrow-in- 
Fameea  to  East  London  in  South  AMca,  and 
there  discharge.  The  charter-party  provided  that 
the  cargo  should  be  brougrht  to  and  taken  team. 
alongside  at  merchants'  rink.  Stipulation  :  "  The 
eargo  is  to  be  discharged  with  all  dispatch 
according  to  the  custom  of  the  port."  The  action 
is  brought  to  recover  damages  for  the  alleged 
breach  of  such  stipulation.  The  port  of  East 
London  is  situate  upon  a  river  having  a  bar  at 
its  month,  and  into  which  in  consequence  vessels 
of  the  burden  of  the  Owntarland  Lassie  are 
imable  to  enter  until  the  greater  part  of  their 
eargo  is  dischai^ged.  The  discharge  is  perfonned 
by  lighters,  wbwh  are  worked  to  and  from  the 
snip  in  a  somewhA  unusual  manner.  There  is 
one  large  warp  or  cable  from  the  inside  to  the 
outside  of  the  bar.  From  that  warp  there  branch 
out  minor  warps,  and  to  those  minor  warps 
vessels  lading  or  unloading  their  cargoes  attaoh 
their  own  rabies.  The  lighters  have  neither 
sails  nor  oars,  and  are  worked  by  being  pulled 
along  the  warps  and  cables  which  1  have 
described.  In  1875  the  business  of  lading  and 
unloading  was  mainly  oondaoted  by  a  company 
called  the  East  London  Loading  and  Shippine 
Company,  to  which  the  warps  belonged,  and 
whiclt  owned  nine  or  ten  lighters  for  workii^ 
in  conjunction  with  the  warps.  Four  only  of 
these  ugfaters  were  suitable  to  the  discharge  of 
the  cargo  of  the  Cumberlemd  Lottie.  The  custom 
or  practice  of  the  port,  as  regards  the  discharge 


of  vessels,  was  as  follows :  vessels  upon  airivsl 
reported   themselves  at  the  post  office,  and  in 
the  order  in   which   they   reported    themselves 
their  turn,  as  it  was  called,  for  unloading  came 
in  rotation.      As  soon  as  a  vessel  came  in  torn, 
one  lighter  was   sent   to  her  every  working  dav 
until  such  time  as  she  was  finally  discharged,  wiui 
the  exception  that  when  the  mail  steamers  came 
in  a  preference  was  given  to  them.    The  Cwmher- 
land  Lassie  arrived  at  East  London  on  the  Slst 
Aug.    1875,  and   was    ready   to    commence  dis- 
charging  her  cargo   on   the  following   day.     It 
happened,  however,  that  at  the   end  of-  1874,  or 
the  beginning  of   1875,  the  supply  of  iron  rails 
to  the    Government  at   East   London   had  com- 
menced, and  in  consequence  the  number  of  vessels 
arriving  at  the  port  in  the  autumn  of  1875  was  in- 
creased, and  when  the  Cumberland  Lottie  arrived 
there  were  already  lying  in  the  roadstead  seven 
vessels  laden  witfi  cargoes  similar  to   her  own. 
The  Government  obtained  from  Algoa  Bay,  situate 
at  least  150  miles  south  of  East  London,  three  or 
four  surf  boats,  two  of  which  appear  to  have  been 
brought  to  East   London   after  the   Cumberland 
Lassie  arrived  there,  and  all  of  which,  with  the 
exception  of  one  under  repair,  were  employed  in 
discharging  the  vessels  which  arrived  before  the 
Cumberland  Ltusie.    In  the  result,  the  turn  for 
the  discharge  of  that  vessel  did  not  come  until  the 
6th  Oct.,  when   a  lighter  of  the  East   London 
Landing  and  Shipping   Company  commenced  to 
discharge  the  cargo.      From  that  time  it  is  not 
conten£d  on  the  part  of  the  plaintiff  chat  there 
was  any  undue  delay  ;  but,  inasmuch  as  twenty- 
four  working  days  intervened  between  the  date  of 
the  ship's  famng  ready  to  discharge  and  the  6th 
Oct.,   the  plaintiff  seeks  to  recover  damages  in 
respect   of   the  non-discharge   of    cargo    during 
those  twenty-four  days.    The  evidence  establishes 
that  the  time  occupied  in  discharging  the  vessel 
was  not  greater  than  the  average  time  occnpied 
in  discharging  vessels  of  like  tonnage  during  the 
autumn  of  1875.    At  the  trial  Lord  Coleridge  left 
to  the  jury  to  say,  first,  whether  there  wae  any 
settled  practice  or  custom  between  the  months  df 
April  and  November  1875  as  to  the  unloading  of 
sailing  vessels  laden  tie  the  Cumberland- Ijatsie 
was  Iwlen  in  the  port  of  East  London ;  secondly, 
if  there  was,  whether  the  Cumberland  Lottie  was 
unloaded  witii  all  dispatch  according  to  the  caatom. 
The  jury  answered  both  qoestions  in  the  affirma- 
tive, and  the  learned  judge  diracted  the  verdicb 
and  judgment  to  be  antorsd  for  the  defendants. 
The  plamtiff  moved  the  Ex<diequar  Division  for 
a  new  trial  on  the  ground  of  misdireotion,  and 
that  the  verdiot  was  against  evidanoe,  and  the 
conditional  order  for  a  new  trial  having  been  dia- 
chaiffed,  he  appealed  to  this  court.  The  argnmeat 
before  us  has  really  reaolved  itsdf  into  a  qmstion 
as  to  the  construction  which  the  clause 'ii|^'ihe 
charter-pwty  "  the  cargo  is  to  be  disohaarged  nith 
all  dispMoh  aocording  to  the  cnstom  of  the  part " 
when  read  in  oonjunotion  with  the  facts  ought  to 
bear.     The  plaintiff  contends  in  substanoe  that 
Lonl  Coleridge  ought  to  have  told  the  jury  .that  aa 
soon  as  the  Otumberland  Louie  was  ready  to  dis- 
oharge  the  defendants  ought  to  have  promded  her 
with  one  lighter  for  every  working  dpy,  except 
perltaps  the  days   on  which  the  lighters    were 
engaged  in  disaharging  mail  steamiers.     If  the 
plaintiff  is  right  in  his  contention  I /think  it  olear 
that  the  learned  judge  did  misdirect  the  jury,  for 
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lia  certainly  indicated  to  them  that  there  was  no 
«ach  obli^tion  upon  the  defendante  to  provide 
lighters ;  bat  I  am  of  opinion  that  the  plaintiff  is 
not  right  in  hia  contention.  In  order  to  support 
it  his  oonnael  treat  the  danse  of  the  charter- 
party  in  question  as  if  the  w(»rds  "  with  all 
dispatch "  were  nnconnected  with  the  words 
'"according  to  ibe  castom  of  the  port,"  and 
they  ende»Tox>r  by  that  means  to  read  the  clause 
4U  mnning  in  this  way,  "  the  cargo  is  to  be 
dJacharead  according  to  the  castom  of  the  port, 
and  with  all  dispatch."  Beading  the  clause  in 
this  way,  they  argue,  not  withoat  force,  that  the 
custom  of  the  pOTt  was  to  regalate  the  mode  Of 
discharge  by  a  single  light«r  worked  by  the 
warps  and  cable,  bat  was  not  to  regulate  the  time 
of  commencing  the  discharge  or  the  rate  of 
despatch,  which  it  was  contended  was  to  be  as 
&fit  as  one  lighter,  commencing  as  soon  as  the 
vessel  was  ready  to  discbarge,  could  on  working 
days  discharKe  the  cargo.  In  my  opinion,  how- 
ever, the  words  "  accord^g  to  the  custom  of  the 
port,"  placed  as  they  are  in  immediate  jnxta- 
position  with  the  words  "  with  all  dispatob,  were 
latended  to  be  read,  and  must  be  read,  so  as  to 
qualify  these  latter  words ;  and,  if  that  be  so,  it 
appears  to  me  to  follow  that  the  practice  or 
castom  as  to  vessels  coming  on  turn  was  one 
which  regulated  the  despatch  of  the  Cumberland 
Louie  just  as  mach  as  the  practice  or  castom  of 
nnloadiog  vessels  by  lighters  worked  along  the 
warps  or  cables.  Indeeid,  lighters,  warps,  and 
cables  may  in  this  case  be  lowced  on  as  forming 
one  apparatus  for  unloading,  and  the  plaintbS  baa 
no  right  to  complain  of  the  defendants,  because 
tikis  apparatus  was,  until  the  6th  Oct,  occupied 
by  vessels  which  arrived  before  the  Cumberland 
Juaitie,  and  over  which  the  defendants  had  no 
oontrol.  The  decision  in  this  court  of  WrigM  v. 
The  New  Zealand  Shipping  Company  (ubi 
tup),  to  which  we  have  been  referred,  is  in  no 
way  inconsistent  with  this  view.  There  the 
charter-party  did  not  contain  any  express  pro- 
vision in  reference  to  the  discharge  of  the  cargo, 
and  the  obligation  of  the  charterer  was  therefore 
that  implied  by  law — that  is,  to  discharge  within 
a  reasonable  time.  The  ordinary  time  for  dis- 
charge of  vessels  of  similar  barthen  with  and 
loaded  as  the  chartered  vessel  in  that  case  was 
loaded,  was  pruved  to  be  thirty-fire  days;  but, 
owing  to  a  concourse  of  vessels  annually  at  the 
particular  time  of  the  year  at  which  the  plaintiff's 
vessel  happened  to  arrive,  and  due  in  great 
measure  to  arrivals  of  the  defendants'  own  vessels, 
the  lighters  were  inadequate  in  point  of  namber, 
and  the  plaintiff's  vessel  was  delayed  for  a  much 
longer  period  than  thirty-five  davs.  Upon  that 
state  of  fiusts  it  was  held  that  the  shipowner  ought 
not  to  be  the  sufferer  from  a  delay,  against  which 
the  defendants  might  themselves  nave  provided,  in 
respect  to  which  the  charter  party  contained  no 
etpnae  stipulation,  and  the  cause  of  which, 
altnongh  recurring  at  fixed  intervals  of  time,  was 
exceptional  when  compared  with  the  general  state 
of  the  port  of  discharge.  The  cases  of  Tapicott 
V.  Balfour  (27  L.  T.  Rep.  N.S.  710) ;  L'.  Hep. 
8  C.  P.  46)  and  Ashcrofi  v.  The  Crow  Orchard 
CoUiery  Company  (31  L.  T.  Bep.  N.  S.  268; 
L.  Rep.  9  Q.  B.  540)  are  also  distinguish- 
able from  the  present.  In  the  former  the 
loading  of  a  cargo  of  coals  was  to  be  in  the 
usual    and    customary    manner,   nothing    being 


said  as  to  time,  and  it  was  held  that  the 
words  applied  to  the  mode  of  loading  only,  and 
that  the  charterer  was  responsible  for  delay, 
which  arose  from  his  yess^'  inability  to  get 
under  the  tips,  that  inability  again  being  due  to 
the  number  of  vessels  waiting  in  turn  to  go  under 
the  tips  before  her,  of  whidi  number,  moreover, 
sevenu  were  loaded  by  the  agent  employed  by 
the  charterer.  It  is  also  to  be  observed  that  in 
that  case  it  was  proved  that,  although  loading 
from  the  tips  was  the  most  usual  method  of  load- 
ing in  the  particular  dock,  yet  it  could  be,  and  not 
umreqnently.  was,  done  from  lighters,  and  Den- 
man,  J.  in  his  judgment  relies  upon  the  fact  as 
giving  additional  support  to  the  view  that  the 
charterer,  who  might  have  obtained  lighters,  was 
responsible  for  the  delay.  In  Aaheroft  r.  The 
Crow  Orehaird  OalUery  {uhi  sttp)  a  cargo  of  coal 
was  to  be  loaded  with  the  nsoal  despatch  of  the 
port,  or  if  longer  detained  the  ship  was  to  be  paid 
forty  shillings  demurrcwe.  It  was  there  held  that 
the  charterers  were  liable  for  a  detention  ontside 
the  docks  for  an  unusual  time,  that  detention 
being  due  to  the  fbct  that  the  charterers  them- 
selves had,  when  the  charter  party  was  entered 
into,  three  ships  loading  in  the  docks,  and  ten 
other  charters  m  their  books  having  priority  over 
the  plaintiffs.  None  of  the  decisions  to  which  I 
have  referred  in  any  way  impugned  the  authority 
of  cases  [of  the  class  of  Leideman  v.  .BehuUe 
(23  L.  J.  17  0.  P. ;  14  0.  B.  33)  and  Laioton  t. 
Bumese  (1  H.  &  C.  396)  which  were  decided 
in  favour  of  the  charterer  upon  words  in  the 
charter  party  importing  that  be  has  only  to 
be  bound  to  take  cargo  in  regular  turns  of  load- 
ing. They  are  merely  illustrations  of  the  principle 
enunciated  in  Ford  v.  CotetworA  (19  L.  T.  Bep. 
N.  S.  634 ;  L.  Rep.  4  Q.  B.  127),  to  which  my  judg- 
ment in  this  case  is  in  no  way  opposed.  That 
principle  is  that,  under  a  charter-party  which  pro- 
vides for  the  delivery  of  the  cargo  in  the  usual 
and  customary  mMiner,  but  which  is  silent  as  to 
the  time  to  be  occupied  in  the  discharge,  the  law 
implies  a  contract  that  each  party  will  use  reason- 
able diligence  in  performing  that  part  of  the 
delivery  which  by  the  castom  of  the  port  falls 
upon  him.  Here  the  use  of  the  warp  and  lighters 
in  regular  turn  was  part  of  the  custom  of  the 
port  by  which  the  discharge  with  all  dispatch  was 
to  he  qualified  and  limited,  and  by  that  custom 
the  control  of  the  lighters  as  well  as  of  the  warp 
was  no  more  in  the  hands  of  the  charterers  than 
it  was  in  the  hands  of  the  shipowner.  For  these 
reasons  I  am  of  opinion  that  the  ruling  of  the 
learned  judge  at  the  trial  was  correct,  that  the 
findings  were  warranted  by  the  evidence,  and  that 
this  ^peal  should  fail. 

Cotton,  L.J.  read  the  following  judgment :— This 
was  an  action  by  the  owner  of  a  sailing  vessel 
called  the  OnmberlandLas$ie  against  the  charterers 
for  the  detention  of  his  ship.  The  action  WM 
tried  before  Lord  Coleridge,  and  resulted  in  a 
verdict  and  judgment  for  the  defendants,  and  this 
was  an  application  by  way  of  appeal  from  the 
Exchequer  Division  for  a  new  trial,  on  the  ground 
of  misdirection.  By  the  charter-party,  which  was 
dated  the.28th  April  1875,  it  was  agreed  that  the 
Cumberland  Lassie  should  take  a  cargo  of  rails 
from  Barrow-in-Furness  to  East  London  in  South 
Africa,  and  it  was  stipulated  that  the  cargo  should 
be  brought  to  and  taken  from  alongside  at  mer- 
chants' risk  and  expen^^^^d^{^r§^^^i^iM 
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the  provision  on  -which  the  queBtion  turns),  that 
the  cargo  ^as  to  be  discharged  with  all  dispatch 
according  to  the  cnstom  of  the  port.  It  was  for 
delay  in  accepting  delivery  of  the  cargo  at  the 
port  of  discharge  that  the  action  was  bronght. 
The  ship  arrived  at  East  London  on  the  Slst  Aug. 
1875.  The  harbour  there  is  a  bar  harbour,  and 
vessels  of  the  size  of  the  Cumberland  Lottie  are 
obliged  to  unload  a  considerable  portion  of  their 
cargo  before  thoy  can  cross  the  bar.  The  dis- 
charge of  cargoes  ontflide  the  bar  is  effected  by 
means  of  lighters  or  other  small  vessels.  The 
usual  way  by  which  in  Sept.  1875  lighters  were 
brought  alongside  the  vessel  to  be  unloaded  was 
by  means  of  a  warp,  consisting  of  a  rope  carried 
across  the  bar  and  fastened  to  buoys,  and  on  the 
outside  connected  with  the  ropes  branching  from 
it ;  from  the  end  of  these  branch  warpn  the 
lighters  were  warped  to  the  vessel  to  be  unloaded 
by  a  rope  provided  by  that  vessel.  The  complaint 
of  the  plaintiff  is,  tnat  for  twenty-four  working 
days  after  the  Cumberland  Lottie  arrived  at  the 
port  no  lighter  or  other  vessel  was  provided  by 
the  defendants,  the  charterers,  to  accept  delivery 
of  the  careo.  The  defendants  admit  the  fact,  but 
they  say  that,  having  regard  to  the  terms  of  the 
charter-party  and  the  facts  proved,  they  are  not 
liable  for  the  delay.  It  was  proved  at  the  trial 
that,  at  the  time  when  the  Cumberland  Lottie 
arrived  at  £ast  London  and  was  in  course  of  un- 
loading, the  only  lighters  for  unloading  vessels 
ootside  the  bar,  with  the  exception  of  three  boats 
belonging  to  the  Government,  belonged  to  a  com- 
pany which  had  purchased  these  lighters  and  the 
warp  from  the  Government;  that  there  was  a 
practice  or  cnstom  at  the  ■part  that  every  sailing 
vessel  should  be  taken  in  turn  for  unloading, 
according  to  the  time  of  her  arrival  in  port,  and 
that  when  the  tnm  of  a  vessel  arrived  it  should 
Lave  the  services  of  one  lighter  only,  and  once 
only  in  the  day ;  that  the  company  had  four 
lighters  only  capable  of  carrying  iron  rails;  that 
mail  steamers  were,  as  against  sailing  vessels, 
entitled  to  preference  in  the  use  of  the  lighters, 
and  that  in  regular  turn  the  Cuniberland  Lottie 
was  not  entitlea  to  the  use  of  a  lighter  for  dis- 
charge of  her  car^  before  the  twenty-four  work* 
ing  days  had  expired.  There  was  evidence  that, 
having  regard  to  the  number  of  Tessels  in  the 
port  at  the  timo  when  the  Oumherland  Lottie 
arrived  and  to  the  number  of  lighters  then  at  the 
port  available  for  unloading  raUs,  the  turn  of  the 
plaintiff's  vessel  to  have  a  lighter  for  unloading 
the  cargo  did  not  arrive  before  the  twentv-four 
days  had  expired.  The  d^endants  contend  that 
the  reference  to  the  cnstom  of  the  port  contained 
in  the  provisions  of  the  contract  to  which  I  have 
referred  absolves  the  defendants  from  liability, 
and  so  Lord  Coleridge  directed  the  jury ;  for  he 
in  his  summing  up  in  effect  directed  that,  if  they 
found  that  at  the  date  of  the  charter-party  and 
from  that  time  till  the  time  of  the  unloaoing  there 
was  a  practice  at  the  port  as  to  the  unloading, 
and  if  so,  that  the  defendants  used  the  existing 
appliances  with  due  dispatch  in  accordance  with 
the  practice,  that  then  they  should  find  for  the 
defendants.  If  the  delay  of  which  the  plaintiff 
complains  was  not  attrioatable  to  what  can  be 
called  the  cnstom  or  practice  of  the  port,  this  was 
a  misdirection ;  for,  in  the  absence  of  any  refe- 
rence to  the  custom  of  the  port,  and  if  there  was 
no  express  stipulation  in  the  contract  to  regulate 


in  this  respect  the  rights  and  liabilities  of  the 
plaintiff  and  defendants,  it  would  be  the  duty  of 
the  charterers  to  provide  at  or  shortly  after  the 
vessel  was  ready  to  discharge  its  cargo  appli- 
ances of  the  kind  ordinarily  in  use  in  the  port  for 
the  purpose  of  taking  delivery — that  is,  in  the 
present  case,  lighters  or  other  small  vessels  cap- 
able of  crossing  the  bar.  Did  then  the  reference 
to  the  custom  of  the  port  vary  the  defendants' 
liability  in  this  respect  P  It  was  argued  that  it 
does  so,  because  the  cnstom  or  practice  of  the 
port  was  that  vessels  should  be  entitled  to  lighters 
in  tnm  according  to  the  times  of  their  respective 
arrivals,  and  by  treating  the  warp  and  lighters  as 
one  entire  instrument  for  unloading  vessels  out- 
side the  bar.  But  there  was  no  evidence  that  a 
larger  number  of  lighters  than  were  in  use  at  the 
time  in  question  in  the  port  could  not  have  crosspd 
the  bar  daily  by  means  of  the  warp  ;  and,  on  the 
contrary,  there  was  evidence  that  shortly  after- 
wards a  larger  number  of  lighters  were  employed 
in  unloading  vessels,  and  crossed  the  bar  by 
means  of  the  warp.  The  delay  therefore  was 
attributable  to  the  number  of  lighters  at  the  port 
beiuK  insufficient  for  the  number  of  vessels.  The 
number  of  lighters  cannot,  in  my  opinion,  be 
considered  as  a  matter  regulated  by  or  dependent 
on  the  custom  or  practice  of  the  port.  It  would 
not,  I  should  think,  be  contended  that,  however 
the  business  of  the  port  might  increase,  it  could 
be  said  to  be  the  custom  or  practice  of  the  port 
that  the  only  lighters  for  hire  there  should  be 
such  as  the  company  were  for  the  time  being  pos- 
sessed of.  In  my  opinion  the  defendants  are  not, 
by  the  qualifying  referenoe  in  the  charter-party 
to  the  custom  of  the  port,  protected  from  liability 
for  delay  caused  b^  the  number  of  lighters  at  tM 

Eort  being  insufficient  for  the  vessels  for  the  time 
eing  in  the  port.  It  is  said  that  this  will  mske 
the  words  "  according  to  the  cnstom  of  the  port " 
inoperative  and  strike  them  out  of  the  contract 
But,  in  my  opinion,'  this  is  not  the  case.  These 
words  will  qualify  the  words  "  with  all  dispatch" 
by  excusing  any  delay  caused,  for  example,  by  the 
preference  given  by  the  practice  of  the  port  to 
mail  steamers,  or  by  no  work  being  done  on  those 
days  which  it  is  the  practice  of  the  port  to 
observe  as  holidays.  It  was  much  pressed  in  the 
courae  of  the  argument  that  it  was  impossible 
for  the  charterers  to  provide  more  lighters.  If, 
however,  the  construction  which  I  have  put  upon 
the  contract  is  correct,  the  defendants  cannot 
protect  themselves  from  liability  to  pay  damages 
to  the  plaintiffs  for  the  delay  hj  alleging  that 
this  is  attributable  to  their  inability  to  discharge 
an  obligation  which  the  defendants,  as  between 
themselves  and  the  plaintiffs,  hod  undertaken.  It 
was  said  that  the  number  of  the  lighters  was  in- 
sufficient, in  consequence  of  there  being  at  the 
time  an  unusually  large  number  of  vessels  which 
were  waiting  to  discharge  their  cargo.  In  my 
opinion,  if  buch  was  the  case,  it  cannot  excuse 
the  defendants  from  liability  ;  for,  if  such  was  the 
case,  the  delay  would  be  caused  by  an  accident,  oT 
which,  as  between  tfaemselvea  and  the  plaintiff^ 
the  defendants  must  bear  the  loss. 

Bkett,  L.J. — The  question  in  this  case  is 
whether  there  ought  to  be  a  new  trial  on  the 
ground  of  misdirection.  The  action  is  for  demur- 
rage, and  the  answer  is  that  under  the  charter- 
party  discharge  of  the  C!irgo  was  to  be  Eux;ording 
to  the  custom  of  the  port,  aud  that  it  was  properly 
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diacharged  in  accordance  wioh  the  charter-party. 
Lord  Coleridge  asked  the  jary  whether  there  was 
an  established  oastom  oi  the  port,  and  whether,  if 
80,  the  cargo  was  discharged  in  accordance  with 
that  castotn;  and  the  jary  answered  both  questions 
in  the  affirmative.    So  far  there  is  no  symptom  of 
a  misdirection.     Bat  it  is  said  that  the  judge 
misdirected  the  jary  as  to  what  might  and  what 
might  not  be  a  part  of  the  oastom  of  the  port. 
The  objection  in  reality  is  that  the  learned  judge 
admitted  evidence  to  show  that  certain    things 
were  part  of  the  eastern  of  the  port  which  in  their 
natare  could  not  be  so.    It  was  shown  by  evidence 
that  part  of  the  cnstom  was  that  vessels  should 
be  unloaded  by  certain  lighters,  that  is  to  say,  by 
those  belonging  to  a  certain  company  and.  those 
belonging  to   the   Government,  and  that   such 
lighters  were  only  supplied  to  the  ships  in  turn, 
and  in  a  particular  way.    It  was  shown  that  this 
was  the  practice  of  the  port,  not  only  at  the  time 
when  the  ship  arrived,  but  had  been  so  for  so  long 
a  time  thut  it  had  become  a  recognised  custom. 
Bat  it  was  urged  on  behalf  of  the  plaintiffs  that 
this  evidence  was  immaterial,  and  that  the  learned 
jndge  was  wrong  to  admit  it — that  this  evidenpe 
was,  in  fact,  shnl  ont  by  the  terms  of  the  charter- 
party.   NoWt  the  charter-party  provides  that  "  the 
cargo  is  to  be  brought  to  and  taken  from  alongside 
at  merchants'  risk  and  expense,  that  twelve  run- 
sing  days  (Sundays  and  holidays  excepted)  are  to 
be  allowed,  and  that  the  cargo  is  to  be  discharged 
with  all  dispatch  according  to  the  custom  of  the 
port"    In   other  words,  the  cargo  is  to  be  dis- 
charged with  all  dispatch  consistent  with  its  being 
diacharged  in  the  way  in  which  every  ship  is  in- 
variably diacharged  at  that  port.    What,  then,  is 
the  manner  in  which  the  vessel  is  to  be  dis- 
charged?    The  ship  cannot  cross  the  bar,  and 
must  lie  oatside.    The  discharge  must  therefore 
take  plaoe  by  lighters,  which  are  warped  along  a 
fixed  cable  across  the  bar,  and,  when  they  have 
crossed  the  bar,  they  are  warped  along  smaller 
ropes  to  the  ship's  side,  and  in  the  same  manner 
•re  warped  in  again.    The  port  is  160  miles  at 
least  from  any  plaoe  whence  any  additional  lighters 
can  be  prooured ;  and  to  say  that  anyone  could 
get  more  lighters  for  the  purpose  of  unloading  a 
particular  ship   is  to  say  that    which,    from    a 
boainess  point  of  view,  ia  impossible.    Therefore, 
<t  priori,  one  woald  suppose  that  the  unloading 
moat  be  done  by  lighters  belonging  to  that  port 
only.    Evidenoe  was  given  which  accords  with  that 
whioh  one  would  naturally  expect — that  the  un- 
loading had  to  be  done  by  lighters  only,  and  not 
by  mum  lighters  as  the  owners  of  the  cargo  could 
vrooare  at  their  own  will  and  pleasure,  but  by  the 
iighters  belonging  to  the  company  and  the  Qovern- 
ment.    Now,  uie  company  and  Gfovemment  would 
only  supply  those  lighters  in  one  particular  way, 
via.,  at  the  rate  of  one  lighter  per  day  to  the  ships 
in  torn,  according  as  each  arrived  and  was  re- 
ported.   Therefore,  the  process  by  which  a  ship 
nad  to   be  discharged  was   by  placing  itself  on 
the  turn  and  wfuting  till  it  received  from  the 
Ooverament  permission  to  have  one  lighter  per 
day  to  discharge  the  cargo.     Bo  far  from  thinking 
ibilt  this  cannot  be  a  custom,  I  am  of  opinion  that 
it  ia  the  only  substantial  custom  of  the  port.    If 
there  was  no  custom  whatever,  and  the  charterer 
could    havo    supplied    himself   with    a  hundred 
lifters  at  once,    he   mast    still    use   them  by 
going  along  the  fixed  warp.     That  is  a  matter 


of  necessity,  and  therefore  the  use  of  the  fixed 
warp  cannot  be  called  an  essential  part  of  the 
custom;  but  an  essential  part  ot  the  custom  was 
to  wait  till  the  vessel  could  get  a  liijhter  in  her 
turn.  Therefore,  unless  we  hold  that  the 
defendants  were  bound  to  go  to  any  distance  to 
fetch  lighters,  they  used  all  diligence  and  every 
dispatch.  I  hold  that  it  was  an  essential  part  of 
the  custom  that  the  charterers  were  not  bound  to 
get  lighters  from  any  other  place,  in  any  other 
way,  or  at  any  otber  time,  but  only  from  the  com- 
pany and  Government,  at  such  times  as  they 
would  allow ;  I  am  of  opinion  that  that  was  a 
valid  custom,  that  the  learned  judge  was  right  to 
admit  the  evidenoe,  that  the  verdict  was  right, 
that  upon  that  finding  no  other  judgment  could 
be  entered,  and  that  consequently  this  judgment 
ought  to  be  affirmed. 

Jadgmeni  affirmed. 
Solicitors  :   Ohetter  and   Urqahai-t,  for   Brad- 
ahaw,  Barrow-in-Furness,  for  plaintiff;  Alien  and 
Oreenor,  for  defendant. 


May  £0,  21,  22,  and  23,  and  Deo.  21, 1878. 

(Before  Bbeti,  Cotton,  and  Tukuoes,  L.  J  J.) 

Angus    and    Go.    v.    Dalton    and    The    Cok- 

MISSIONEBS      OF      HeK      MaJXSTI's    WoBKB      AND 

Public  Buildings,  (a) 

AFFEAL   FBOM  THE    QUIEN's  BENCH    DIVISION. 

Eatemenl — Bight  to  lateral  support  of  buHdinge 
by  adjoining  toil — Uninterrupted  enjoyment  for 
hoenty  yeare — Presumption  of  grant — Prescrip- 
tion Act  (2  #•  3  Will,  i,  c  71). 

The  right  to  lateral  support  of  buUdingt  by  the 
adjoining  soil  is  not  a  right  of  property,  but  is 
an  easement,  and  can  he  acquired  by  express  or 
implied  grant. 

Such  right  is  riot  within  the  Prescription  Act  (2^3 
Wm.  4,  e.  71),  but  afUr  twenty  years'  uninter- 
rupted enjoyment  Vte  presumption  of  a  lost  grant 
aipplies. 

Plaintiffs  owned  a  dweUing-house  adjoining  a 
house  buUt  upon  the  extremity  of  defendants' 
land.  Twenty-seven  years  before  the  cause  of 
aetton,  plavaXigs  altwed  the  character  of  thetr 
house  by  eonvertitu  U  into  a  coach  factory,  substi- 
tuting fir  some  of  the  old  imtemal  walls  a  chimney- 
stack  of  brickwork,  which  they  carried  to  the  ex- 
tremity  of  their  land,  and  by  which  the  wpper 
stories  were  mainly  upheld.  Defendants  ex- 
cavated their  land,  and  tn  consequence  plaintiffs' 
building  fell.  Plaintiffs  sued  to  recover  damage 
for  the  loss  occasioned  thereby. 

A  verdict  was  directed  for  tlie  plaintiffs,  but  the 
Queen's  Bench  Division  held  that  the  defendants 
were  entitled  to  judgment. 

Hdd,  by  Ootton  and  Thesigw,  L.JJ.,  that  the  faet 
that  there  was  no  grant  did  not  prevent  the 
acquisition  by  the  plaintiffs  of  the  right  to  sup- 
port, and  therefore  defendants  were  riot  entiUed 
to  judgment. 

Held,  also,  by  Cotton  and  Thesiger,  LJJ.,  that,  as 
no  question  as  to  whether  the  defendants  had 
notice  of  the  amount  of  support  required  by  the 
plaintiffi'  building  had  been  left  to  the  jury,  de- 
fendanls  were  entitled  to  a  new  (rial. 

Judgment  of  the  Queen's  Benr.h  Division  reversed. 

Held  {Brett,  LJ.  dissenting),  that,  as  there   had 

(a)  Btportad  br  F.  B.  Bmcmaa,  Ss^.,  Buriirtar-atJiS^.lv:! 
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been  in  fact  no  grant,  plaintifft  htd  acquired  no 
right  to  support,  and  drfendants  were  entitled  to 
judgment, 

Tes  action  was  brought  to  recover  damages  for 
I088  occasioned  by  the  fall  of  a  bnilding  belonging 
to  the  plaintiffs,  canaed  by  excavations  made  by 
tihe  defeodante  in  the  adjoining  land. 

The  trial  took  plaoe  before  Lash,  J.  at  the  New- 
castle Smnmer  Assizes  1U76,  when  a  verdict  was 
direoted  for  the  plaintiffs  for  the  amonnt  claimed 
subject  to  a  reference  to  ascertain  the  amount  of 
damages. 

On  motion  for  judgment  the  majority  of  the 
Divisional  Court  (Cockbnm,  G.J.  and  Mellor,  J., 
Lnsh,  J.  dissenting)  gave  judgment  for  the  defen- 
dants, and  the  plamtnfs  appealed. 

The  case  in  the  Divisional  Court  is  reported 
38  L.  T.  Eep.  N.S.  510. 

The  facts  are  fully  stated  in  the  judgments  of 
Brett  and  Thesiger,  L.J  J. 

May  20,  21,  22,  23.~LUtler,  Q.C.,  Gaineford 
Bruoe,  and  E.  Bidley  for  the  plaintiffs. 

The  Attorney- Omeral(Sir  JohnHolker,  Q.C.),  Sir 
James  Stephen,  Q.O.,  aiul  A.  E.  Oathhome  Hardy 
for  the  Commissioners  of  Works  and  Public 
Building^. 

Hert<Aell,  Q.C.  and  Wheeler  for  the  defendant 
Dalton. 

The  arguments  which  were  used  are  sufficiently 
referred  to  in  the  judgments. 

In  addition  to  the  anthorities  referred  to  in  the 
judgments,  and  those  which  were  cited  in  the 
court  below,  the  following  cases  were  referred  to 
io  argument  : 

Slingtbf  v.  Barnard,  1  BoU  Bep.  480 ; 

Eolcr<tlt  T.  Htel,  1  B.  &  P.  400 ; 

Boll*  V.  Whyte,  L.  Bep.  3  Q.  B.  286  ; 

Jenkau  y.  Harvey,  1  C.  M.  <t  B.  877 ; 

TavUng  t.  Jon»«,  12  L.  T.  Bep.  N.  S.  555  ;  11  H.  L. 
G&s  2d0  * 

Aymley  v.'oievtr,  3S  L.  T.  Bep.  K.  8.  345 ;  L.  Bep. 
lOCh.  287! 

BarhUge  v.  Warmici,  3  Ex.  552 ; 

Suffiild  T.  Broum,  33  L.  J.  Ch.  248, ; 

Btroyan  v.  Knowlf,  6  H.  A  N.  454 ;  90  L.  J.  102,  Ex. ; 

BmUhY.  Thaekerah,  h.  Bep.  1  C.  P.  564; 

Saiion  v.  Clarli*,  6  Taimt.  29 ; 

Baieiiff't  Bneuion  v.  Mayor  of  Brooklyn,  4  New 
York  Bep. ,  Ck>m8tock  195 ; 

Chaivncli  v.  Trmoer,  6  Biiur.  K.  C.  1 ; 

Harvey  v.  Smith,  22  Beav.  299 ; 

Oraiv  y.  Pnllen,  5  B.  &  S.  970  ;  34  L.  J.  265,  Q.  B. ; 

Butter  T.  fiitnt<r,  7  H.  &  N.  826;  81  L.  J.  214,  Ex.  ; 

Hole  y.  Sittingboume  Bailway  Company,  6  H.  &  N. 
488;  30  L.  J.  81,  Ex. ; 

ElUa  y.  SJuffield  Oat  Company,  2  E.  ft  B.  767 ;  23 
L.  J.  42,  Q.  B. ; 

Piekard  y.  Smith,  10  C.  B.  N.  S.  470; 

Bimaon  y.  Cvhitt,  9  M.  A  W.  710 ; 

Allen  y.  Hayward,  7  Q.  B.  960  ; 

Baedie  v.  London  and  North-  Wettem  Bailway  Com- 
pany, 4  Ex.  244 ;  20  L.  J.  65,  Ex.  ; 

Overton  y.  fV««man,  11  C.  B.  867  ;  21  L.  J.  58,  C.  P. ; 

Paac^  y.  fioioland,  13  C.  B.  182;  22  L.  J.  81,  C.  P. 

Cur.  adv  miit. 
Dee.  21. — ^Tbe  following  judgments  were  de- 
livered : 

THZSiaKB,  L.J. — The  material  foots  of  this  case 
may  be  shortly  stated.  Down  to  the  year  1849 
two  dwellinK-honses  of  considerable  ag^  stood  side 
by  side,  each  having  had  in  &ct  for  a  period  long 
exceeding  twenty  years  lateral  support  from  the 
Koil  upon  which  the  other  house  rested.  In  1849 
the  plaintiffs'  predecessor  converted  one  of  the 
dwdiing-houses  into   a   coach    factory.      In  the  i 


course  of  the  conversion  the  internal  walls,  whidi 
had  previously  existed,  were  removed,  and  giiden 
Bupportins  this  upper  floors  of  the  £>ctory  wen  <m 
one  side  let  into  a  large  cfaimney-ataok,  whicli 
extended  along  a  pivtion  of  the  dividing  wall,  and 
on  the  opposite  side  took  their  bearrngs  faom  the 
plaintiffs'  walL  The  effect  of  this  BMds  of  eon* 
Btmction  was  to  throw  a  considerable  parti  etti- 
mated  at  one-fonrtii,  of  the  whole  weight  of  Iha 
iactoiy  upon  the  chimney-stack,  the  fonndatioiM 
of  which,  being  in  contact  with  Uie  soil  under  the 
adjoining  house,  the  lateral  pressure  upon  that 
soil  was  materially  incre»sed.  No  express  assent 
to  the  alteration  was  given  by  the  owner  of  tlie 
adjoining  house,  but  it  must  be  taken  that  he  wh 
aware  of  the  conversion  of  the  dwelling-faoase  into 
a  factory,  although  there  is  no  evidence  of  hii 
having  been  awara  of  the  preoise  nature  of  the 
internal  alterations  made  for  that  purpose,  or  of 
the  exact  effect  which  they  would  produce  u 
regards  lateral  pressure.  The  adjoining  house  con- 
tinued in  its  condition  of  a  dwelUng-bonse  until 
shortly  before  the  commencement  of  the  present 
action,  when  the  Commissioners  of  Her  Majesty's 
Works  and  Fablio  Buildings  became  possessed  of 
it,  and  by  a  contract  with  the  defendant  Dalton,  a 
builder,  engaged  him  to  poll  it  down,  to  excanie 
to  such  a  depth  as  would  enable  cellarage,  which  bad 
not  previously  existed,  to  be  made,  and  to  erect 
upon  the  site  of  the  old  house  a  building  to  be 
used  as  a  probate  office.  Under  the  specification, 
which  was  incorporated  with  the  contract,  Dalton 
was  bound  to  shore  up  adjcdniog  buildings,  audio 
make  good  all  damage  caused  thereto  during  the 
erection  of  the  building,  and  to  provide  three  rods 
of  brickwork  in  Fortlaiid  oenient,  to  be  used,  if 
necessary,  in  imderpinning  the  adjoining  property. 
Dalton  employed  Messrs.  Newby  and  Thoipe,  m 
sub-contractors,  to  do  the  whole  of  the  excavators', 
drainers',  bricklayers',  and  masons'  vrork  on  the 
building  under  conditions,  which  may  be  assumed 
to  have  included  those  to  whuA  I  have  refened. 
They  therefore  excavated  to  the  depth  of  aevenl 
feet  below  the  level  of  the  foundation  at  the 
plaintiffs'  chimney-stack,  and  aotwithstawdinr 
that  they  laft  a  Uiick  pillar  c^  tiie  original 
clay  around  the  stack  for  the  porpoae  of 
supporting  it  daring  ,  the  erection  a£  the 
new  dividmg  wall,  the  day  gave  way  after  ex- 
posure to  the  air  and  l^e  staok  sank  and  kil, 
carrying  with  it  a  considerabln  portion  of  the 
factory,  and  oansing  damage  to  the  plaintiffs^  in 
respect  of  which  the  present  action  was  brought. 
The  case  came  on  for  trial  before  Lusfa,  J.  aw  a 
special  jury,  when,  in  addition  to  proai  ai  the  abof*- 
mentioned  facts,  the  plainfei&'  witnosnoa  ga*e 
detailed  evidence  as  to  the  oonstmotion  of  the 
fiustory  and  the  weight  thrown  upon  the  oiiinuiey- 
stack,  the  fair  inferences  from  which  evidence 
appear  to  me  to  be  that  the  oonstrnotion  of  the 
plaintiffs'  factory,  although  somewhat  nnasnal, 
was  such  as  to  make  it  reasonably  staUe,  and  that 
looking  to  the  character  of  the  building,  vid  the 
purposes  for  which  it  was  erected,  the  wes^t 
imposed  upon  the  chimney-stack,  although  gtearsr 
than  if  there  bad  been  internal  waUs,  was  not 
unduly  great.  The  cross-examination  of  the  plaio- 
tiffs'  witnesses  was  obviously  direoted  to  dis- 
placing the  plaintiffs'  case  upon  these  points,  and 
at  the  dose  of  the  pliuntiffs'  case  it  was  submitted 
on  the  part  of  the  defendants  that  no  right  to 
Bupport  for  the  chimney-suusk^with  the  weight 
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upon  it  had  been  obtained,  or  that  at  least  it  was 
a  qnestion  for  the  jarj  whether  the  weight,  which 
was  thereby  put  upon  the  adjoining  wil,  was  of 
such  a  chanuster  as  the  neighboorii^  owner  conld 
reaitonably  be  expected  to  be  aware  of  and  to 
provide  for.  It  was  contended  also  on  the  part  of 
ihe  commissionerB  that  Dalton,  the  bniUer,  being 
a  contractor  and  not  a  serraot  or  agent  to  them, 
was  alone  liable,  while  Dalton  took  the  same 
point  as  regards  his  sub-contractors.  Upon  this 
point  the  learned  judge  held  that  he  was  bonnd 
by  the  anthoritj  of  Bower  ▼.  Peote  (S5  L.  T.  Bep. 
K.  S.  321 :  L.  Bep.  1  Q.  B.  Div.  321)  to  hold  both 
the  eommisBionars  and  Dalton  responsible  for  the 
acts  of  the  sab-contractors ;  and  upon  the  main 
qnestion  he  raled,  as  I  gather  {h}m  the  shorthand 
writer's  notes  of  the  trial,  that  where  a  bailding 
has  stood  twenty  yesrs  it  has  aoqoired  an  absolute 
right  to  the  support  of  Hie  adjacent  land,  without 
any  referenoe  to  the  question  whether  the  adjoin- 
ing owne*  has  had  notice  of  the  alterations  of 
stmetare  and  of  the  additional  weight  thereby 
imposed,  and  that  such  right  is  not  dependent 
upon  the  implication  of  a  grant.  In  accordance 
with  his  ruling  he  directed  a  verdict  for  the  plain- 
tiffs, leaving  them  to  move  for  judgment.  Upon 
motion  for  judgment  the  case  was  argued  in  the 
Divisional  Court  of  Queen's  Bench,  before  the 
Lord  Chief  Justice  and  Mellor  and  Lush,  JJ.,  and 
while  Lush,  J.  adhered  in  substance  to  the  view 
of  the  case  which  he  had  taken  at  the  trial,  the 
other  members  of  the  court  held  that  the  facts 
proved  showed  no  right  of  support,  and  directed 
the  judgment  to  be  entered  for  the  defendants. 
Agamst  this  judgment  the  present  appeal  was 
brought.  The  principal  question  raised  by  it  is  of 
nnuaoal  difficulty  as  well  as  of  great  importaooe, 
and  looking  to  the  diSereuce  of  opinion,  which  un- 
fortonatoly  exists  upon  it  in  this  court  as  well 
as  in  the  court  below,  I  cannot  but  feel  diffident 
as  to  the  oorreotneas  of  the  conclusion  at  which 
I  hare  arrived.  If,  indeed,  that  qnestion  had 
been  wholly  untouched  by  authority,  I  should  have 
felt  the  greatest  hesitation  in  forming  an  opinion 
upon  it»  for  in  every  aspect  in  which  it  presents 
itself  it  disdoses  difficulties  which  render  a  satis- 
faotoiy  adutiun  almost  impossible.  Although, 
however,  the  exact  point  for  decision  in  this  case 
may  not  have  been  covered  by  direct  authority, 
the  dicta  of  judges  upon  it  are  to  be  found  in  a 
large  number  of  cases  in  which  analogous  points 
have  formed  the  subject  of  distinct  decision,  and  it 
is,  I  think,  possible  to  obtain  from  these  dicta  and 
deeisions  valuable  assistance  in  determining  what 
is  the  nature  of  a  right  of  support  such  as  is 
daimed  in  the  present  case,  and  under  what  cir- 
enmstaaces  it  may  be  acquired.  The  right  to  lateral 
aupport  of  buildings  from  adjoining  soil  holds  an 
intermediate  place  between  the  right  to  lateral 
Bnppwt  of  soil  fh>m  soil,  and  the  right  to  lateral 
mpport  of  buildings  from  buildings;  and  some 
Vfptt  may  be  thrown  upon  this  case  by  con- 
aMcntioB  of  these  kindred  rights.  The  right  to 
rapport  of  aoil  from  soil  is  a  right  of  property, 
whiioh  requires  neither  prescription  nor  grwit  for 
its  aoquisitioD,  and  which  natunlly  exists 
wherever  the  lands  of  adjoining  owners  are  in  con- 
tact: HumphriM  v.  Brogdm  (16  L.  T.  Bep.  O.  S. 
467;  12  Q.  B.  739);  Rowbotham  v.  Wilton 
(8  L.  T.  Bep.  N.  S.  642;  8  H.  L.  Gas.  848;  8 
X.  *  B.  12S).  The  right  to  support  of  buildings 
from  boilduigs,  on  uie  other  hand,  is  an  ease- 


ment of  a  highly  artificial  character,  and  one 
which  must  necessarily  be  of  infrequent  occur- 
rence. Properly  constructed  houses  do  not,  as  a 
rule,  depend  for  their  stability  upon  the  existence 
of  adjoining  Louses.  No  man  can,  therefore,  from 
the  mere  existence  in  foot  of  this  dependence,  be 
presumed  to  have  notice  of  it,  and  as  a  oonse- 
c|uenoe  be  presumed,  in  the  event  of  his  net 
interrupting  it,  to  acquiesce  in  his  neighbour's 
enjoyment  of  it.  Such  enjoyment  offends  against 
one  of  the  cardinal  rules  Koverning  the  acquisi- 
tion of  an  easement,  namely,  that  the  user  must 
not  be  secret.  But  although  the  genual  rule  be 
as  I  have  stated,  still,  so  far  as  there  is  authority 
upon  this  point  at  all,  it  would  appear  to  have  been 
the  opinion  of  the  courts  that  the  easement  in 
question  misht,  under  special  circumstanoeB,  be 
acquired.  The  decision  in  Peyton  v.  Mayor  of 
London  (9  B.  &  C.  726)  turned  in  great  measure 
upon  the  form  of  the  declaratiou  which,  as  Lord 
"renterden  said,  neitlMr  alleged  as  a  fact  that  the 
plointilTs  were  entitled  to  Mve  their  house  sup- 
ported by  the  defendants'  bouse,  nor  contained  any 
I  allegation  from  which  a  title  to  such  support  could 
!  be  inferred  as  a  matter  of  law ;  but  the  conoluding 
I  passage  of  the  judgment  in  that  case,  in  whioh 
the  court  adverted  to  the  want  of  evidence  from 
whioh  a  grant  to  the  plaintiffs  of  a  ri|^t  to  the 
support  of  the  adjoining  houao  might  be  inferred, 
as  well  as  to  the  form  of  the  declaration,  leads 
fairly  to  the  conclusion  that  upon  stronger  evi- 
dence directed  to  a  more  properly  drawn  declara- 
tion a  grant  of  the  right  of  support  claimed  might 
have  been  presumed.  In  SoUnuon  v.  Vintnort' 
Company  (4  H.  &  N.  585 ;  28  L.  J.  370,  Bx.),  whioh 
was  a  case  in  which  a  right  of  support  foor  a  house 
from  another  house  not  immediately  adjoining  was 
claimed,  Pollock,  C.B.,  in  giving  the  iudgment  of 
himself  and  two  other  judges,  although  apparently 
not  favourably  disposed  towards  such  a  right 
under  any  circumstances,  yet  admitted  that,  if  the 
bouse  removed  had  been  next  adjoining  the  plain- 
tiff's, he  would  have  been  mndi  embarrassed  by 
cases  and  dicta  in  arriving  at  a  decision  against 
the  right  claimed.  Brsmwell,  B.  was  careful  to 
rest  his  judgment  against  the  particular  claim 
made  on  the  groimd  that,  upon  the  fhoto  proved, 
the  enjoyment  was  not  open.  Biekardi  v.  Bote 
(22  L.  T.  Bep.  O.  S.  104;  9  Ex.  218)  was  the  case 
of  houses  originally  built  together  and  belonging 
to  the  same  owner,  and  there  the  court  preeumea 
that  upon  the  severanoe  of  the  ownership  there 
was  a  grant  and  a  reservation  of  the  reoiproeal 
right  of  support.  These  cases,  then,  at  least  indi- 
cate that  even  in  the  case  of  a  claim  to  the  purely 
artificial  support  of  building  by  buildmg,  tiie 
reason  against  presuming  a  right  upon  evidence 
of  mere  user  is  rather  the  portioular  one  derived 
from  the  nature  of  the  easement  claimed,  and  the 
consequent  improbability  of  knowledge  and  ac- 
quiescence on  the  part  of  the  owner  of  the  ser- 
vient tenement  than  a  general  one  founded  upm 
the  impossibility  of  such  an  easement  bamg 
acquired  by  user  at  all.  I  come  now  to  the  <Nn- 
sideration  of  the  easement  which  is  claimed  in 
the  present  case.  It  holds,  as  I  have  said,  an 
intermediate  place  between  the  artificial  right,  to 
which  I  have  just  referred,  and  the  natural  fight 
of  property,  by  whioh  a  man  is  entitled  to  have 
his  soil  supported  laterally  by  his  neighbour's 
soil.  It  has  an  affinity  to  this  natural  right,  if  the 
means  of  support  be  looked  at ;  it  is  more  akin  to 
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the  artificial  right,  if  the  object  of  the  sapport  be 
oonsidered.  I  have  applied  the  term  "  easement " 
to  the  right  claimed  m  this  aotion,  becaase  it  is 
clear  that  the  snpport  of  a  building  cannot  be 
claimed  as  a  natural  right  of  property.  Natural 
rights  of  property  mast  be  rights  wbidb  attach  to 
property  in  its  primitive  state,  and  cannot, 
withont  a  contradiction  in  terms,  be  applied 
to  an  artificial  subject-matter  like  a  house ; 
bnt  I  need  not  stop  to  reason  this  ont,  for 
the  judgment  of  the  Excheqaer  Chamber, 
deliverea  by  Willes,  J.,  in  Bonomi  v.  Baekhotue 
(E.  B.  &  £.  646;  28  L.  J.  378,  Q.  B.),  following 
what  had  previouBly  been  laid  down  in  Wyati  v. 
Harrison  (»  B.  &  Ad.  S7T).  Partridge  v.  8eoU  (3 
M.  &  W.  221),  and  other  cases,  distinctly  affirms 
the  proposition  that  the  right  to  sapport  of  build- 
ings must  be  founded  upon  prescription,  or  grant, 
express  or  implied.  It  is  true  that  when  Bonomi 
T.  Baekhouee  (8  L.  T.  Bep.  N.  S.  754)  came  npon 
appeal  to  the  House  of  Lords  (9  H.  of  L.  Gas. 
503;  34  L.  J.  181,  Q.  B.),  two  members  of 
that  Honse,  viz.,  Lords  Cranwortb  and  Wens- 
leydale,  used  expressions  to  the  effect  that 
the  right  daimed  in  that  case  was  not  aa 
easement,  bat  a  right  of  the  plaintiffs  to 
the  enjoyment  of  their  own  property,  and  the 
language  of  Wightman,  J.  m  the  Court  of 
Qaeen's  Bench  (27  L.  J.  Q.  B.  378)  was  to  the  same 
^ect.  In  no  part,  however,  of  the  opinions  and 
jod^ent  referred  to  was  it  suggested  that  the 
decisions  in  pievions  cases  upon  this  point  were 
erroneous,  ana  the  lang^ge  used  may  be  reason- 
ably attributed  to  the  fact  that  while  damage  to 
the  plaintiff's  buildings  constituted  the  damage 
in  respect  of  which  the  action  was  brought,  it  was 
caused  by  mining  operations,  which  hwl  affected 
the  soil  upon  which  the  plaintiff's  baildin|p  stood 
Cjuite  apart  from  the  additional  weight  Irhich  they 
imposed  npon  it ;  in  other  words,  that  the  natural 
right  of  property  had  been  invaded.  The  Lord 
Ohanoellor  and  Lord  Broaeham  scoepted  the 
reasons,  as  well  as  concurred  with  the  judgment 
of  the  Excheqaer  Chamber.  If  then  the  right 
claimed  be  not  a  right  of  property,  is'  it  an  ease- 
ment which  can  be  acquired  r  and  if  it  can,  how 
and  under  what  circumstances  may  it>  be  acquired  P 
That  it  is  a  right  or  easement,  which  may  under 
some  circumstances  be  acquired,  is  treated  as  dear 
law  by  a  long  series  of  authorities,  and  is  admitted 
by  all  the  jndgmeDts  in  the  court  below :  that  it  is 
an  easement  not  coming  within  the  Prescription 
Act  appears  also  to  be  geneially  admitted,  and  is 
assumed  by  me;  that  it  is  a  right  or  easement 
which  must  be  founded  npon  "  prescription  or 
^;rant  express  or  implied  "  is  a  proposition  stated 
m  terms  already  quoted  in  the  judgment  of  the 
Coprt  of  Excheqaer  Chamber  in  Bonomi  v.  Baeh- 
hovie  (E.  B.  &  E.  646,  at  p.  654),  and  borne  ont  by 
the  general  current  of  authority  upon  the  subject 
of  we  acquisition  of  easements.  I  cannot  there- 
fore accede  to  the  view  suggested  by  Lush,  J.  in 
the  court  below,  that  an  absolute  right  to  an 
easement  uninterraptedly  enjoyed  for  twenty 
years  may  be  obtain^  by  analogy  to  the  period  of 
limitation  fixed  as  regards  entry  on  lands  by  21 
Jaa  1,  0. 16.  It  may  be  that  the  oommenoement 
of  the  reign  of  Bichard  I  was  originally  fixed  as 
the  period  of  prescription  for  incorporeal  rights 
by  analogy  to  the  statute  3  Edw.  1,  c.  29,  which 
fixed  the  same  period  for  alleging  seisin  in  a  real 
aotion,  and  there  are  dicta  to  be  found  in  the 


books  supporting  the  view  that  aa  a  matter  of 
theoretical  law  the  same  analogy  carried  with  it 
an  alteration  as  regards  incorporeal  rights,  when 
the  period  of  sixty  years  was  fixed  for  a  writ  ot 
right,  and  fifty  years  for  a  possessory  action  b^ 
32  Hen.  8.     But,  as  a  matter  of  practical  law,  this 
analogy  does  not  appear  to  have  been  extended 
by  the  courts  to  these  last-mentioned  statutes. 
iha  reign  of  Bichard  L  still  remained  the  time, 
to  which  legal  memory  in  regard  to  easements 
was  supposed  to  relate,  and  although  the   later 
statute  of  21  Jao.  1,  o.  16  did  undoubtedly  aaggesb 
to  the  minds  of  the  judges  the  propriety  of  giving 
to  twenty  years'  uninterrupted  enjoyment  of  in- 
corporeal nghts  an  effect  to  some  extent  at  least 
commensurate  with  that  produced  by  a  similar 
enjoyment    of    land,  they  seem    to    have    been 
unwilling,  probably  for  good  reasons,  to  go  the 
whole  length  of  applying  the  statute  by  analogy, 
notwithstimding  that  if  they  had  done  so  they 
would  have  fulowed  the  example  set  them  by 
their  predecessors  in  respect  6t  the  statute  m 
Edward  I.    They  effected  the  object  which  the^ 
had  in  view  by  the  creation  of  the  fiotiott  of  a 
grant  made  and  lost  in  modem  times.    Such  a 
fiction,  like  other  fictions,  may  be  open  to  ths 
strictures  passed  upon  it,  althoagh,  I  must  add, 
that  it  has  had  in  my  opinion  in  many  respects  a 
beneficial  operation,  and  is,  after  all,  but  an  exten- 
sion of  the  fiction,  which  bad  previously  formed 
the  basis  of  prescriptive  titles,  for  every  prescrip- 
tion imports  a  grant  which  in  most  cases  no  one 
believe^  iiL    But  whatever  may  be  the  merits  or 
demerits  of  the  fiction,  it  is  too  late  to  question 
the  validity  of  its  introduction.    The  doctrine  of 
lost  grant  forms  part  of  the  law  of  the  land,  and 
any  dislike  which  may  be  felt  for  this  and  like 
fiocions  cannot  be  allowed  to  interfere  with  the 
carrying  out  of  the  doctrines  involved  in  them  to 
the  full  extent,  which  has  been  sanctioned  by 
established   authority.      It    becomes    necessary 
therefore,  in  the  first  place,  to  consider  the  cha- 
racter and  extent  of  the  presumption  of  a  lost 
grant  as  applicable  to  easements  generally,  and 
then,  in  the  second  plaoe,  to  see  in  what  respects, 
if  any,  a  difference  exists  in  re^ptrd  to  the  par- 
ticular easement  claimed  in  this  action.     And, 
first,  as  regards  easements  genenJly,  the  autho- 
rities cited  in  the  court  below  establish  that  this 
presumption  is  not  a  pretumpiio  juri*  et  ds  jure, 
or,  to  use  other  language,  is  not  an  absolute  and 
conclusive  bar.    On  the  other  hand,  tkese  same 
authorities    lay    down    that    the    uninterrupted 
enjoyment    of    an    easement    for    twenty    yean 
raises,    to    use    the   words    of    Lord    Mansfield 
in  Danoin  v.  Upton  (2  Wms.  Saund.  506),  "  sudi 
decisive  presumption  of   a    right    by  grant  or 
otherwise,    that    unlesss     contradicted    or    ex- 
plained the  jury  ought  to  believe  it : "  and  the 
corollary    upon   thiti    proposition    is    stated   by 
Bayley,  J.,  in  Crott  v.  Leun*(2  B.  &  C.  686),  where 
he  says :  "  I  do  not  say  that  twenty  years'  possess- 
ion oonfers  a  legal  right ;  but  uninterrupted  pos- 
session for  twenty  years  raises  a  presumption  of 
right;  aad  ever  since  the  decision  in  Darwin  t. 
Upton  (2  Wms,  Saund.  506)  it  has  been  held  that 
in  the  absence  of  any  evidence  to  rebut  the  pre- 
sumption, a  jury  should  be  be  told  to  act  upon  it." 
What  then  is  the  nature  of  the  evidence  which 
would  be  held  to  "  contradict,"    "  explain,"  or 
"  rebut  "  this  decisive  presumption  t    Proof  of  the 
mere  origin  of  the  easement  within  tho  poriod  of 
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legal  memory  is  not  anffioient  for  this  purpose :  it 
was  to  meet  the  hardship,  which  arose  from  snch 
{>roof  preventing  the  acqnisition  o5  a  presoriptive 
title,  tnat  the  le^  fiction  of  a  grant  made  and 
lost  in  modem  timee  wds  invented ;  neither  is  it 
tnffioieat  to  prove  such  oironmstanoee  as  negative 
an  actual  assent  on  the  part  of  the  servient  owner 
to  the  enjoyment  of  the  easement  olai:ned,  or  even 
evidence  of  dissent  short  of  aotoal  intermption 
or  obatmotion  to  the  enjoyment:  see  Orou  t. 
Lani  (2  B.  &  0.  at  p.  689),  where  Bayley,  J., 
speaking  of  the  case  of  opening  windows  says : 
"If  his  neighbour  objects  to  them,  he  may  pat  up 
an  obstmction,  bat  that  is  bis  only  remedy ;  and 
if  he  allows  them  to  remain  unobstracted  for 
twenty  years,  that  is  a  sufficient  foandation  for 
the  presamption  of  an  agreement  not  to  obstruct 
them."  Again,  proof  that  the  dominant  and  ser- 
vient tenement  were  originally  in  one  ownership, 
•■d  were  separated  nndar  sach  oircamstanoes  as 
(0  negative  the  presamption  of  any  reservation 
or  giant  of  the  easement  claimed  having  aotnally 
been  made  at  the  time  of  the  separation,  woola 
not  be  sufficient  to  prevent  the  presamption  aris- 
ing in  a  case  where  the  enjoyment  has  been  anin- 
termpted  for  twenty  years :  see  Lioett  y.  Wilton 
(S  Bing.  115),  where,  although  it  was  proved  that 
the  two  tenements  were  separated  by  a  deed  con- 
taining no  giant  or  reservation  of  the  easement 
claimed,  the  oonrt  did  not  rely  upon  tlus  ihot  as 
supporting  the  verdict  of  the  jury  n^i^ving  the 
presumption  of  a  lost   deed,  but  took   as  their 

Cud  the  contested  character  of  the  user.  In 
lony,  as  it  appears  to  me,  with  the  last  pro- 
position, is  the  further  proposition,  that  the  pre- 
mmption  cannot  be  rebutted  by  mere  proof  by  the 
owner  of  the  servient  tenement  that  no  gnat  was 
in  fact  made  either  at  the  commencement,  or  daring 
the  continuance  of  the  enjoyment.  I  am  not  aware 
that  this  pro{xiBition  baa  been  in  terms  directly  de- 
cided, but  it  is  almost  impossible  to  suppose  that 
among  the  numerous  cases  in  which  easements  have 
been  held  by  the  courts  to  have  been  acquired  by 
uninterrapted  user  for  twenty  years  only,  there 
must  not  have  been  many  in  which  the  owner  of 
the  servient  tenement  at  the  time  when  the  period 
commenced  was  alive  when  the  action  was  tried, 
to  contradict,  if  such  evidence  had  been  admissible, 
the  fact  of  a  giant ;  and  if  such  evidence  were  ad- 
missible, it  is  almost  inconceivable  that  in  the 
nomeiouB  cases,  in  which  questions  of  easements 
have  been  discussed,  no  trace  of  an  opinion  to 
that  effect  sfaoald  be  found  in  the  obserrations  of 
the  jadgea.  The  correct  view  upon  this  point  I 
take  to  oe,  that  the  presamption  of  acqaiescenoe, 
and  the  fiction  of  an  agreement  or  giant  deduced 
therefixnn,  in  a  case  where  enjoyment  of  an  ease- 
ment has  been  for  a  sufficient  period  uninterrapted, 
is  in  the  nature  of  an  estoppel  by  oondact,  which, 
while  it  is  not  oondnsive  so  far  as  to  prevent 
denial  or  explanation  of  the  conduct,  presents  a  bar 
to  any  simple  denial  of  the  fact  which  is  merely  the 
legal  inference  drawn  from  the  oonduot.  If,  instead 
ct  its  being  a  mere  legal  inference,  the  courts  had 
considered  that  it  waa  an  inference  of  fact,  to  be 
drawn  by  jaries  like  other  inferences  of  fact,  and 
in  resftect  of  which  the  servient  owner  might  be 
called  aa  a  witness  to  negative  the  fact  by  denial 
of  a  grant  ever  having  been  made,  it  is  difficult  to 
nnderstand  how  jadges  could  have  systematioally, 
as  the  Lord  Chief  Justice  admits  they  did, 
directed  jaries  to  find  grants  "  in  cases  in  which 


no  one  had  the  faintest  belief  that  any  grant  had 
ever  existed,   and    where  the    presumption  was 
known  to  be  a  mere  fiction  "  (38  L.  T..Kep.  X.  S. 
516;  li.  Bep.  3  Q.  B.  Div.  105).  The  case  of  Camp- 
bell V.  Wilson  (3  East,  294)  lends  support  to  my 
view  upon  this  point,  and  illustrates  to  some  ex- 
tent my  meaning  when  I  speak  of  explanation  of 
the  conduct,  which  is  relied  upon  as  leading  to 
the  presamption    of  a  grant.    There,  under   an 
award  made  twenty-Beven  years  before  action,  all 
rights  of    way  in  a  particular   locality,    except 
those  set   out  in  the  award,  of  which  the   way 
in    dispute    in    the   action    was    not    one,    had 
been  extinguished.    The  fects  of  the  case  pointed 
so  strongly  to  the  use  of  the  way  in  question 
having  originated  in  a  mistaken  acting  under  the 
award,  that  the  judge  in  his  samming  up  almost 
assumed  the  fact ;    but  having  ruled  also  that 
notwithstanding  it,  the  proof  of  subsequent  user 
as  of  right  was  sufficient  to  raise  the  presumption 
of  a  grant,  and  the  jury  having  found  in  favour  of 
the  defendant,  who  claimed  the  way,  the  Court 
supported  both  the  ruling  and  the  finding ;  and 
Le  Blanc,    J.,    said:     "Unless   the  jary  could, 
in  the  words  of  the  report,  refer  the  enjoyment 
for  so  long  a  time  to  leave,  favour,  or  other- 
wise than  under  a  claim  or  assertion  of  right, 
and    indeed    unless   it    could    be   referred    to 
something  else  tiian  adverse  possession,  I  think 
such  length  of  enjoyment  is  so  strong  evidence  of 
a  right,  that  the  ^nry  should  not  be  directed  to 
consider  small  circumstances  as  foandtng  a  pre- 
samption that  it  arises  otherwise  than  by  grant." 
The  direction  of  tha  Lord  Chief  Justice  himself  to 
the  jniy  in  the  case  of  Rogers  v.  Taylor  (30  L.  T. 
Rep.  0.  S.  277.  321 ;  2  £L  <fe  N.  828),  to  which  I 
shall  have  to  refer  again,  still  further  sapports  my 
view.    Bat  while  the  oases  which  I  nave  cited 
throw  light  upon  the  point  as  to  what  circam< 
stances  will  not  negpitive  the  presamption  of  a 
g^nt  arising  fh>m  uninterrupted  enjoyment  for 
twenty  years,  still  farther  light  is  thrown  upon 
the  subject  by  a  consideration  of  cases  cited  in  the 
Court  below,  in  which  the  presumption  was  held 
CO  have  been  properly  rebutted.     The  case  of 
Barker  r.  Biehardson  (4  B.  &  A.  579)  was  one  in 
which  the  owner  o(  the  servient  tenement,  a  rec- 
tor, tenant  fbr  life,  was  incompetent  to  make  a 
grant,  emd  it  was  held,  therefore,  that  a  grant  by 
him  could  not  be  presumed.    In  Webb  v.  Bird 
(4  L.  T.  Bep.  N.  S.  445;   13  C.  B.  N.  S.  841), 
which  was  tne  case  of  a  claim,  as  stated  in  the 
declaration,  to  the  enjoyment  as  of  right  of  the 
**  benefit  and  advantage  of  the  streams  and  cur- 
rents of  air  and  wind  which  had  used  to  pass,  run, 
and  flow  from  the  west  unto  a  windmill,"  and  whieh 
enjoyment  was  alleged  to  have  been  interrupted  by 
the  building  of  a  sdioolhouse  twenty -five  yards  to 
the  west  of  the  windmill,  Wightmsn.  J.,  in  de- 
livering the  judgment  of  ^e  Court  of  Exchequw 
CfaamMr,  said  as  follows :  "  In  the  present  case  it 
would  be  practically  so  difficult  even  if  not  abso- 
luteljr  impossible,  to  interfere  with  or  prevent  the 
exercise  of  the  right  claimed,  subjecL,  as  it  must 
be,  to   so   much   variation  and    uncertainty,  as 
pointed  out  in  the  judgment  below  that  we  think 
It  dear  that  no  presumptioa  of  a  grant,  or  ease- 
ment in  the  nature  of  a  grant,  can  be  raised  from 
the  non-interruption  of  the  exercise  of  what  is 
called  a  right  by  the  person  against  whom  it  is 
claimed,  as  a  non-interruption  Dy  one  who  might 
prevent  or  interrupt  it."    Again  in  Chasemore  y. 
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Michards  (tt  L.  T.  Eep.  O.  S.  350;   7  H.  L.  C. 
349),  a  claim  was  made  io  undergronnd  water, 
which  merely  percolated  through  the  Btr&ta  in  no 
known  channels,  and  it  was  held  by  the  Eoase  of 
Lords  that  the  claim  could  not  be  supported  as  a 
right  of  property,  and  that  looking  to  the  caaoal 
and  uncertain,  aa  well  as  secret  character  of  the 
enjoyment  of  such  water,  no  grant  of  an  easement 
could  be  presumed.  The  cases,  therefore,  as  direct 
authorities,  go  no  farther  than  to  show  that  a  legal 
incompetence  as  regards  the  owner  of  the  ser- 
vient tenement  to  grant  an  easement,  or  a  phy- 
sical  incapacity  of  being  obstructed  as  regards  ma 
easement  itself,  or  an  nnoertainty  and  secrecy  of 
enjoyment  putting  it  out  of  the  category  of  all 
ordinary  known  easements,  will  preyent  the  pre- 
sumption of  an  easement  by  lost  grant ;  and  on 
the  other  band  indirectly,  they  tend  to  support 
the  yiew,  that  as  a  gmeral  rule  where  no  such 
legal  incompetence,  physical  incapacity,  or  peco- 
liarity  of  enjoyment,  as  was  shown  in  those  cases, 
exists,  nninttrrupted  and   unexplained  user  will 
raise  the  presumption  of  a  grant  upon  the  prin- 
ciple expressed  by  the  maxim.  Qui  nan  prohibet 
quod   prohibei-e    poteit    a$»entire    videtur.      This 
maxim  brings  me,  secondly,  to  the  consideration, 
whether  the  easemnnt  of  lateral  support  for  build- 
ings from  adjoining  soil  differs,  and  if  so,  in  what 
respects,  from  easements  generally,  and  wUether 
different  principles  or  presumptions  of  law  are  to 
be  appliMl  to  it.    It  is  said  by  the  Lord  Chief 
Justice  that  this  particular  easement  is  one  the 
enjoyment  of  which  it  is  practically  impossible  to 
resist.    If  that  be  so,  tbem  the  maxim  1  have  just 
quoted  does  not  apply,  and  the  proper  inference 
would  be  that  ^e  easement  comes  within  the 
anth<Hity  of  the  cases  of  Wtbb  y.  Bird  (4  L.  T. 
Bep.N.  S.445;  18  C.  S.  K  S.  841)  and  Chate- 
mare  v.  Eiduirde  (33  L.  T.  Bep.  O.  S.  3o0 ;  7  H. 
L.  G.  349),  and  cannot  by  any  period  of  user,  how- 
ever hmg,  be  acquired ;  but  the  Lord  Chief  Justine 
does  not  ko  bo  far  aa  this :  his  language  uoon  the 
point  k  as  foUows  :  (38  L.  T.  Bep.  N.  S.  520  ;    L. 
JElep.  3  Q.  B.  D.  116),  "  I  am  very  far  from  saying 
that  when  houses  or  buildings  have  stood  for  many 
years,  especially  when  they  appear  to  be  of  equal 
age,  the  presumption  of  a  reciprocal  easement  of 
lateral  support  ought  not  to  be  made.      Jt  may 
reasonably  be  inferred  that  they  were  built  under 
any  of  the  oircumstanoes,  from  whidi,  at  the  pre- 
sent time,  a  grant  would  properly  be    implied. 
Thus  they  may  have  been  built  by  one  owner,  or 
under    a  common  building  lease,  or  if  built  by 
different  ownerii,  where  some    arrangement  for 
mutual  support  was  come    ta     Tiuts,   had  the 
plaintiff's  premises  remained    in    their    original 
condition,  I  should  have  been  prepared  to  make 
the  necessary   presumption  to  upheld  tbt>  right. 
Where  land   has  been  sold  by  the  owner  for  the 
express  purpose  of   being  built  upon,  or,  when, 
irom  other  circumstances,  a  grant  can  reasonably 
be  implied,  I  agree  that  every  presumption  should 
be  made  and  every  inference  sboold  be  drawn  in 
favour  of  such  an  easement,  short  of  presuming  a 
grant  when    it    is    nndonbted   that    none    has 
ever  existed."     The  Lord  Chief  Justice  appears 
therefore    to    place    the     easement    of    lateral 
support  for  buudioga  in  some  spedal  class  cf  its 
own,  and  while  admitting  that  the  doctine  of  a 
lost  grant  may  be,  under  certain  circumstances, 
applicable  to  it,  to  make  its  application  subject  to 
oondiiions  and  limitations  other  than  those  which 


apply  to  easements  genendly.    Is  tiien  the  nitan 
<a  the  easement  so  anomalonB  as  to  justify  diis 
treatment  of  it  P    and  even  if  in  its  nature  itdoes 
present  anomalous  features,  are  they  sndi  as  hare 
at  any  time  been  considered  by    the  courts  to 
warrant  distinctive  treatment  ?     Upon  tiie  lint 
of  these  two  questions  it  nay  not  nnreaionably  be 
mrged  that  the  {diysical  impos  ability  of  rstistMioe 
to  the  enjoyment  of  the  easement,  u  it  exists  at 
all,  exists  only  in  cases  wheire,  while  the  servient 
tenement  has  to  bear  the  burden  of  the  aaaeiawit, 
it  at  the  same  time  as  a  domioaat  tenement  enjoys 
a  corresponding  benefit ;  that  the  tenetneot,  from 
which  support  is  claimed,  must  at  the  comnMnoe- 
ment  of  the  period  of  enjoyment  be  land  eithsr  io 
its  natural  state  or  built  upon  ;  if  the  former,  that 
there  is  little,  if  any  more  difficulty  in  pfaysioally 
resisting  the  enjoyment  of  the  easement  thao 
there  would  be  in  obstructing  the  access  of  ligtit 
to  windows ;   if,  on  the  other  band,  the  serrianc 
tenement  be  land  built  upon,  that  tjien  the  ewt- 
ment  which  the  dominant  tanement  will  obtain 
will  be  no  other  in  kind  than  that  which  the  se^ 
vient  tenemant  mast  either  have  already  acqoind 
or  be  in  the  course  of  acquiring.  Notwithstandiin 
this  reasoning,  I  am  not  inclined  to  dispute  that 
the    easement  o!    support   for    buildings   firon 
adjoining  soil  does  possess  phy»cid  featarea,wliieh 
distinguish  it  materially  from  most  other  eaaa- 
ments,  except  perhaps  that  at  the  aocesa  of  light 
to  ancient  windows,  to   whidi  it   has  a  stnog 
analogy ;  and  if  the  principles  of  law  relating  to 
casements  were  now  to  be  settled  for  the  first  time, 
I  might  be  disposed  to  limit  this  particular  eaas- 
ment  of  support,  and  I  may  add  tnal,  of  light  alas, 
by  conditions  other  than  those  whi^  are  appiita- 
ble  to  affirmative  easements.     But  the  prinnpisB 
of  law  relating  to  easements   are    in  the  Bain 
settled,  and  die  easements  most  analogoos  to  the 
one  in  question  here,  namely,  that  of  light,  is  fonsd 
to  be  at  common  law  placed  as  high  as,  and  fay  ths 
Prescription  Act  placed  even  higgler  than,  af&naa- 
tive  easements,  although  one,  the  obstmetiMioC 
which  in  many  cases  mnst  be  of  the  greatest  pnw 
tical  difficulty.    Can  it  properly  be  said  tiien,  ttat 
the  difficulty  or  practical  impossibility  of  ofastne- 
tion  in  the  case  of  the  easement  of  support  for  a 
building  by  soil  is  such  as  to  place  it  at  oonuMB 
law  in  an  entirely  different  category  from  other 
easements,  and  to  render  it  subject  to  any  nal 
legal    distinctions  P      I   think  not.      This  my 
ground  of  difficulty  and  practical  impossibility  of 
obstruction  was    present  to   the  minds    of    tbt 
judges,  who  took  piart  in  the   judgment  in  tiw 
Court  of  Sxcheqner  Chamber  in    Webb  v.  BM 
(4  L.  T.  Bep.  N.  a.  445 ;  13  0.  B.  N.  a  841),  and 
whilst  they  decided  ag^nst  the  easement  ehaned 
in  that  case  on  that  grouud,  Blackburn,  J.,  was 
careful  to  guard  against  the  supposition  that  the 
reasoning  of  the  judgment  extended  to  the  aue- 
ment  of  lateral  support  for  buildings.     His  wads 
were  as  follows  (13  C.  B.  N.  S.,  at  page  844):  "I 
perfectly  concur  in  the  judgment,  but  wish,  for 
myself,  to  guard  against  its  being  supposed  that 
anything  in  the  judgment  affects  the  oomnuo 
law  right  that  may  be  acquired  to  the  access  cf 
light    and  air    through    a   window    or    to    tlw 
right  to  support  by  an  ancient  building  fhnn  those 
adjacent.    I  agree  with  my  brothw  WiUes,  in  the 
Court  below,  that  the  case  of  the  right  to  lig^; 
before  the  statute,  stood  on  a  peculiar  ground. 
But  the  question  can  only  be  fully  anawoed  bj 
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tracing  do«ni  in  a  little  more  detail  tUe  authorities 
DDOD  the  Bttbjeot.    In  Palamr  t.  Fle$}ieei  (Sid.  167), 
Which  was  a  case  of  lights,  the  reaolation  of  the 
judges  pat  the  right  of  support  for  an  anoient  hoase 
npoD  the  same  footing  as   the  right  to  ancient 
lights.    The  fact  alleged  by  the  Lord  Chief  Justice 
(38    li.   T.    Bep.   N.  S.   519 ;    L.  Bep.  S   Q.  B. 
DiT.  114)  that  the  case  does  not  say  what  length  of 
time  will  oonstitote  a  house  or  lights  "  ancient," 
and  does  not  touch  the  subject  of  presumption, 
does  not  affect  the  value  of   the  case  upon  the 
point  for  which  I  cite  it.    Again,  in  Statueli  v. 
JoUard  (1  Selw.  N.  F.  457. 11th  edit.)  Lord  EUen- 
borough  in  terms  affirmed  in  respect  of  a  building, 
which  had  stood  for  twenty  years,  the  right  to 
support,  "  or  as  it  wwe  of  luMTing  to  the  adjacent 
SOU, '  by  analogy  to  the  case  of  lights.    It  is  true 
thftt  this  ruling  of  Lord  HUenborough  was  ques- 
tioned by  the  Lord  Chief  Baron  Pollock  in  the 
case  of  Solomon  ▼.  Vintitera'  OompoNy  (4  H.  &  N. 
585.)    Bat  the  two  cases  were  very  dissimilar,  in 
their  ciroumstanoes,  and  they  may  well   stand 
together.    In  Side  t.  TUomborough  (2  C.  &  K 
250),  Fttke,  B.  (siterwaids  Lord  WeDsleydale).held 
at  lilisi  Prius  that  where  the  house'  of  the  plaintiff 
had  been  supported  for  twentj  years  to  the  know- 
ledge of  the  defendants  it  had  acquired  a  right  to 
the  support,  and  the  obserratioos  of  the  same  judge 
is  Qaijord  t.  NickdO*  (9  £x  702)  are  to  the  same 
•fleet.    In  Brovm  t.  Witidtor  (1  0.  &  J.  20),  there 
was  evidence  of  express  assent  on  the  part  of  the 
owner  of  the  servient  tenement  to  the  plaintiff's 
house  being  rested  upon  his  wall ;  but  at  the  same 
time  the  jodges  who  decided  the  t-sse,  appear  to 
have  beoD  clearly  of  opinion  that  ^)art  from  the 
tspress  assmt  the  acquiescence  for  twenty-seven 
years  in  the  enjoyment  of  the  support  i2Sorded 
presianptiTe  proof  of  the  right  to  the  easement 
claimed.    This  case,  however,  was  so  special  in  its 
circomstaoces  as  not  to  afford  much  assistance 
upon  the  point  under  consideration.    The  case  of 
Partridge  v.  SeoU  (3  U.  &  W.  220)  is  a  more 
uaportant  anthwity.    There  a  house  built  more 
iiiaa  twenty  years  before  action  stood  upon  land 
which  had  been  excavated,  accordiag  to  the  as- 
Mimption  oi  the  court,  within  twenty  years ;  and, 
>i  it  had  not  been  for  the  excavation  of  the  land, 
ibe  Tnining  operatioo.  of    the  defendMit  on  the 
Miljaoent  soil  would  not  have  affected  t^  house. 
The  Court,  in  a  considered  judgment  delivered 
by  Alderscn,  B.,  decided  that  the  right  to  lateral 
Kamxtrt  for  the  bouse,  standing  as  it  did  upon 
excavated  soil,  had  not  been  acquired.    But  the 
judgment  at  the  same  time  in  substaaoe  affirmed 
iheae  propositions,  namely,  flrstk  that  the  bouse  as 
an  aacient  house  would,  but  for  the  excavation  of 
tha  soil  apaa  which  it  stood,  have  acquired  an 
cMsemmt  of   support  by  virtue   of  an   implied 
grant ;  seoondly,  that,  apart  from  the  Prescription 
Aci,  snohagraatmig^t  have  been  infiaorred  from  an 
enjoyment  of  the  house,  although  standing  upon 
the  excavated  soil  for  twenty  years  after  the  defen- 
danta  might  have  been  or  were  fully  aware  of  the 
facta.    The  judgment,  therefore,  seems  to  assume 
that  in  the  case  of  a  house  standing  upon  soil  in 
its   ordinary  condition,  the  servient  owner  has 
sufficient  notice   of  the  fact    of  support  being 
enjgyed  to  raise  the  presumption  of  acquiescence, 
and  the  oonse^cnt  implication  of  a  giant  by  him, 
wi.en  the  enjoyment  has  continued  for   twenty 
y-^r*.    B«g»ri  y.  Twglvr,  30  L.  T.  Bep.  O.  S.  277, 
w-1  i    2  H.  &  N.  828,  was  a  case  ol'  suUjaceut 


support,  in  which  there  had  been  twenty  years' 
eqjoyment  of  the  support,  which,  however,  upon 
the  trial  was  alleged  ou  the  part  of  the  defendants 
to  have  been  only  a  contentious  enjoyment  subject 
to  acts  negativing  any  right  of   support.    The 
Lord  Chief   Justice  lumseif,  as  I  have  already 
mentioned,  tried  the  case,  and  he  told  the  jury 
that  he  thought  at  the  end  of  twenty  yean  after 
the  house  had  been  built  the  plaintiff  would  have 
acquired  a  right  to  support,  unless  in  the  meantime 
something  had|been  dona  to  deprive  him  of  it ;  that 
the  jury  must  presume  that  the  additional  burden 
was  put  upon  the  land  by  the  assent  of  the  owner 
of    the  minerals,  and  must  presume  agrant  by 
such  owner  of  a  right  to  support.     H«  there- 
upon   left  it    to  the   jniy  to  say  whether    the 
plaintiff  had  enjoyed  the  support  for  the  foiu- 
dations   of    his   house    for   twenty  yean,   and 
the  verdict    found  for  the    plaintiff   upon    the 
direction  was  upheld  by  the  Court.    Bumphtie* 
V.  Brogden  (16  L.  Bep.  0.  S.  457)  (12  Q.  B.  7^)  was 
a  case  of  subjacent  support  of  soil  fay  soil,  but  the 
considered  judgment  of   the  Court  of   Qoeen's 
Bench,  delivered  by  Lord  Campbell,  C.  J.,  while 
affirming  the  existeucc  of  the  right  as  a  natural 
right  of  property  unaffected  by  a  reservation  of 
minenUs,  went  at  great  length  into  the  analogies 
to  be  derived  from  the  principles  of  law  relating 
to  rights  of  lateral  support,  and  treated  as  un- 
questionable law  the  proposition,  that  a  right  to 
lateral  support  of  a  house  by  the  adjacent  soil 
may  be  acquired  like  other  easements  by  twenty 
vean'  uninterrupted  enjoyment  of  such  support. 
The  language  of  the  judgment  upon  this  point  is 
as  foltows  (12  Q.  B.  at  p.  749.) :    ■'  Where  a  house 
has  been  supported  more  tlan  twenty  yean  by  ' 
land  belonging  to  another  proprietor,  with  his 
knowledge,  and  he  digs  near  the  t'oundatian  of  the 
house,  whereby  it  ftiUs,  he  is  liable  to  an  action 
at  the  suit  of  the  owner  of  the  house :  Staniell  v. 
JoUard  (1  Selw.  N.  P.  457  11th  ed.),  and  Hide  v. 
Thomhorough.  (2  C.  &  K  250.)      .Although  thera 
may  be  some  difficulty  in  disoovering  whence  the 
grant  of  the  easement  in  respect  of  the  house  is 
to  be  presumed,  as  the  owner  of  the  adjoining  land 
cannot  prevent  its  being  built,  and  may  not  be 
able  to  disturb  the  eigoyment  of  it  without  the 
most  serious  loss  or  inoonvenienoe  to  himself,  the 
law  favours   the  preservation  of  enjoyments  ac- 
quired by  the  IdMor  of  one  man  and  acquiesced  in 
by  another  who  has  the  power  to  interrupt  them ; 
and  as,  on  the  supposition  of  a  grant,  the  right  to 
light  may  be  gained  from  not  erecting  a  wall  to 
obstruct  it,  the  right  to  support  for  a  new  buildins 
erected  near  the  extremity  of  the  owner's  land 
may  be  explained  on  the  same  principle."    The 
words  "  with  his  knowledge,"  used  in  the  passage 
I  have  quoted,  as  well  as  in  the  ruling  of  Parlra, 
B..  in  Hide  y.  Thomborough  (2  C.  &  K  250),  must. 
I  think,  be  referable  to  oases  like  Partridge  y.  8eoU 
(3  M.  &  W.  220.),  which  is  cited  in  the  judgement, 
and  to  any  other  oases,  in  which  the  ciroumstanoes 
of  a  house  are  of  such  a  special  character  as  to 
throw   without    the    knowledge  of  the  swyient 
owner  a  greater  than  ordinary  burden  upon  his 
tenement,  and  cannot  be  construed  to  mean  that 
any  special  knowledge  is  required  in  the  case  of 
an  ordinary  house,  which  must  as  a  matter  of 
conrae,  and  to  the  knowledge  of  every  perjon,  in- 
crease by  its  downward  pressure  thtt  lateral  thrust 
o(  tbe  Hiiil  upon  whiuli  ii  >-(and.-<.     Tlie  question  of 
kuo>v  ledge,  Uuwever,  us  uff«|^fii{^j  ^he  present  case 
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ia  a  material  one,  and  will  be  considered  by  ine 
more  particularly  before  the  close  of  this  judgment. 
Lastly,  comes  the  case  ot  Bonomi  v.  JBaclehousa 
(E.  B.  &E.  646;  9  H.  L.  C.  503),  the  judgments 
and  opinions  in  which  certainly  assume  the  right 
of  lateral  support  to  a  building  from  adjacent  land 
to  stand  as  high  as  other  easements,  if  indeed 
they  do  not  treat  it  as  one  more  nearly  approach- 
ing a  right  of  property,  and  as  snch  more  easily 
to  be  acquired  than  an  ordinary  easement. 
The  result  of  the  authorities  which  I  have  cited 
is  to  show  that  in  the  opinion  of  a  large  number 
of  indges  ranging  over  a  period  of  100  years,  from 
1761  to  1861,  the  grant  ot  a  right  of  support  for 
buildings  by  adjacent  soil  is  one  subject  to  like 
conditions  as,  and  which  may  be  acquired  in  like 
manner  with,  eaHements  generally  by  proof  of 
uninterrupted  enjoyment  for  twenty  years. 
Against  tne  consensus  of  dicta  in  support  of  this 
view  no  direct  authority  or  even  distinct  dictum 
is  produced.  And  under  such  circumstances  I  do 
not  feel  myself  justified,  even  if  I  were  disposed, 
which  I  am  not,  in  running  counter  to  jadioial 
views  BO  long  and  so  conBistently  entertained. 
But  the  question  still  remains  whether  the 
right  of  suppoi't  acquired  by  user  is  an  absolute  one 
attaching  itself  to  any  house,  which  has  stood  the 
req^nisite  time,  or  whether  any  and  what  limi- 
tation is  to  be  put  upon  the  right  in  this  respeot. 
I  have  already  incidentally  touched  upon  this 
question,  and  its  answer,  as  it  appears  to  me,  is  to 
be  found  in  a  reference  again  to  the  rule  that  a  user 
which  is  secret  raises  no  presumption  of  acquies- 
cence on  the  part  of  the  servient  owner,  and,  as  a 
consequence,  no  presumption  of  risbt  in  the 
dominant.  If,  therefore,  a  particular  house  were 
by  reason  of  some  intrinsic  or  extrinsic  weakness  of 
a  serious  character,  or  owing  to  some  unreasonable 
method  of  construction,  to  require  an  amount  of 
support  greater  than  bouses  of  its  kind  usually 
require,  I  think  that  the  mere  enjoyment 
in  fact  of  that  extra  support  would  not 
raise  the  presumption  of  acquiescence  on  the 
put  of  the  servient  owner,  or  create  after 
twenty  years'  user,  a  right  to  that  extra  support. 
If,  on  the  other  hand,  a  house  is  of  ordinary  sta- 
bility and  of  reasonable  construction,  I  think  it 
equally  clear  that  the  owner  of  the  adjacent  soil 
must  be  assumed  to  know  the  amount  of  lateral 
support  which  such  a  house  must  need,  and  is 
bound  to  afford  it  as  a  matter  of  right  after  the 
house  has  in  fact  enjoyed  it  for  twenty  years. 
This  question  was  discussed  but  not  decided  in 
Bodd  V.  Holme  (1  Ad.  &  E.  493).  In  Partridge  v. 
Beoti  (3  M.  &  W.  220)  the  house  was  ancient,  but 
the  excavation  which  necessitated  the  additional 
support  was  assumed  to  be  modem,  and  the 
judgment  therefore  in  that  case  is  not  a  direct 
authority  upon  the  question ;  but  the  dictum  con- 
tained in  the  judgment  that  a  grant  of  the  addi- 
tional support  OQght  not  be  inferred  from  any 
lapse  of  time  short  of  twenty  years  after  the  de- 
fendants might  have  been  or  were  fully  aware  of 
the  facts  is  a  distinct  intimation  of  the  opinion  of 
the  court  upon  the  question.  If  the  knowledge  on 
the  part  of  the  servient  owner  is  required  to  make 
effective  the  enjoyment  of  additional  support  for  a 
house  where  it  is  rendered  necessary  by  the  soil 
under  it  having  been  excavated,  it  must  equally 
be  required  where,  by  reason  of  some  internid 
alterati<ni  of  the  house  itself,  some  special  support 
beyond  wb«t  the  general  construction  and  character 


of  the  bouse  would  indicate  becomes  nocesssry. 
This,  as  I  have  already  said,  I  infer  to  have  been 
the  meaning  of  Parke,  B.  in  Hide  v.  Thomboroftgh 
(2  C.  &  K.  250),  and  of  the  Court  of  Qoeen'* 
Bench  in  Humphries  v.  Brogden  (16  L.  T.  Bep. 
O.  S.  457 ;  12   Q.  B.   789),  when  they  speak  of 
knowledge  as  a  necessary  condition  of  the  ease- 
ment of  support.    It  may  be  that  in  the  case  of 
the  conveyance  of  one  or  both  of  two  hoosei 
belonging  to  one  owner,  each  of  which  is  in  fact  en- 
joying, by  virtue  of    some    peculiarity  of  con- 
struction, a  more  than  ordinary  amount  of  support 
from  the  soil  of  the  other,  reciprocal  grants  of  tbe 
right  of  support  may  be  presumed  without  proof 
of  notice  or  knowledge;  but  such  a  case  in  vol  res 
different  considerations  to  those  which  belong  to 
ordinary  cases  of  easements  claimed  by  user,  and  it 
appears  to  me  that  to  hold  that »  house,  whsterer 
be  its  construction  and  whatever  the  amount  of 
support  it  may  need,  acquires,  merely  by  twenty 
years'  enjoyment  of  iruch  support,  an  absolnte 
right  to  it,  would  be  to  run  counter  to  well- 
established  laws  of  easeiiients  as  well  as  to  offend 
against  the  principles  of  reason  and  jastioe,  oo 
which  those  laws  are  founded.    Applyini;,  then, 
these  observations  to  the  present  case,  T  cannot 
concur  in  the  ruling  of  Lush,  J.  at  the  trial,  that 
where  a  building  ofany  kind  has  stood  for  twenty 
years  it  baa  acquired  an  absolute  right  of  support 
without  reference  to  the  question  ot  notice  to  the 
adjacent  owner;  and  inasmuch  as  tiie  effect  of 
that  ruling  was  practically  to  preclude  the  couniel 
for  the  defendants  both  from  addressing  the  jary 
and,  if  they  werfl  so  minded,  from  calling  witnesses 
upon  the  question  of  notice,  I  feel  a  cufficulty  io 
seeing  how,  uuder  such  circnmstanoes,  a  newtriai 
can  to  refused  to  the  defendants.    But  apart  from 
what  I  hold  to  be  the  erroneous  ruling  of  the 
learned  judge,  and  assuming  that  his  ruling  h«d 
been  founded  upon  the  doctrine  of  an  implied 
grant,  I  should  still  be  forced  to  tbe  oonclnsioo 
that  the  defendants  are  entitled  to  a  new  trial 
At  the  close  of  the  plaintiffs'  evidenoe  tbe  position 
of  tbe  case  stood  tnus :  the  plaintiffs'  witnenei 
had  proved  that  the  factonr  was  of  a  constmcdoo 
reasonably  stable,  but  had  admitted  at  the  same 
time  that  its  construction  was  somewhat  unnsoaL 
It  was  olear  also  that  the  result  of  the  insertion  into 
the  chimney-staok  of  the  girders  supporting  (he 
upper  floors  was  to  concentrate  a  greater  weight  it 
one  part  of  the  building  thaa  would  liave  been 
the  case  if  the  ^rdars  ha£  on  the  side  •4)oi'>>^  ^ 
defendants'  soil,  taken  their  bearing,  as  they  did 
upon  the  opposite  side,  from  a  dividmg  wall ;  and 
the  cross-examination  upon  this  point  bad  raised 
the  issue  of  the  reasonableness  of  such  a  method 
of  construction;  and  lastly,  although  it  was  al- 
leged on  the  part  of  the  plaintiffs  that  the  stadc 
of  brickwork  would  have  fallen  in  consequence 
of  the  excavation  upon  the  adjoining  soil,  without 
the  extra  weight  of  the  upper  floors  of  the  htXarj 
upon  it,  the  counsel  for  the  commiasionen  dis- 
tinctly intimated  that  he  was  prepared  to  negative 
by  witnesses  that  allegation.     This   being   the 
p>ositiou  in  which  the  case  stood,  I  cannot  hold 
that  the  jury  could  be  properly  directed  as  a 
matter  of  law  to  presume  a  g^rant  of  the  easement 
claimed  upon  the  footing  of  its  having  been  en- 
joyed with  the  knowledge  of  the  defen£knts,  and, 
as  a  consequence,  with  their  acquiescence;  and  I 
think  that  the  defendants'  counsel  were  wamnted 
in  asking  that  the  jjp^j|^nl4j^9^TO^^hether 
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the  iraght  which  had  been  put  upon  the  adjoining 
soil  was  anch  as  the  owner  of  the  soil  coald,  nnder 
the  peculiar  cironmatances  of  the  case,  be  reason- 
ably expected  to  be  aware  of  and  to  provide  for. 
One  more  point  remaina  for  consideration,  namely, 
whether  assaming  the  plaintiffs  to  be  entitled  to 
recover  for  the  damases  caused  by  the  acts  of  the 
enb-oontractors,  the  defendants  are  responsible  in 
law  for  those  acts.  Upon  that  question  I  enter- 
tain no  doubt.  It  is  properly  admitted  by  the 
defendants'  counsel  that  the  case  of  Bower  v.  Peate 
(35  L.  T.  Bep.  N.  S.  321 ;  L.  Rep.  1  Q.  B.  Div.  321) 
is  aodistinguishable  from  the  present,  and  I  am 
of  opiniop  that  the  law  thsre  laid  down  by  the 
Lord  Chief  Justice  in  deUvering  the  considered 
judgment  of  the  court  is  correctly  stated  and 
placed  upon  proper  principles,  and  that  the  de- 
fendants in  the  present  case,  who  have  ordered 
work  to  be  executed,  from  which  in  the  natural 
oooTBe  of  things  injurious  consequences  to  the 
plaintiffs'  factory  might  be  expected  to  arise, 
unless  means  to  prevent  them  were  adopted,  are, 
if  the  plaintiffs  are  entitled  to  recover  at  all, 
responsible  for  the  damage,  which  has  in  fact 
arisen  owing  to  the  means  adopted  having  proved 
to  be  insufficient.  For  the  reasons  given  I  am  of 
opinion  that  the  jodgment  of  the  court  below 
sbonld  be  reversed,  and  if  the  defendants  desire 
H,  that  the  case  should  go  down  for  a  new  trial ; 
otherwise  that  the  judgment  should  be  entered 
for  the  plaintiffs. 

CoTTOS,  L.J.— The  plaintiffs  have  no  right  to 
recover  in  the  action,  unless  they  are  entitled  to 
Lave  from  the  land,  which  was  excavated,  the 
lateral  support  required  by  their  house.  The 
majority  ot  the  judges  in  the  Queen's  Bench 
Division  were  of  opinion  that  the  plaintiffii  nnder 
the  drcnmstances  had  no  such  risht,  and  the  first 
question  is,  were  they  so  entitled  P  The  plaintiffs 
in  the  first  place  contend  that  every  owner  of 
property  is  entitled  independently  of  user  and 
grant,  and  as  a  natural  right  of  property,  to  have 
from  the  soil  belonging  to  adjoining  owners  such 
support  as  any  buildings  on  his  own  land  require : 
in  my  opinion  this  cannot  be  maintained.  In  all 
oasee,  in  which  the  right  of  lateral  support  for 
buildings  has  been  considered,  the  judges  have 
with  one  exception  after-mentioned  treated  the 
right  to  lateral  support  for  buildings  as  one  to  be 
acquired  by  enjoyment  or  grant,  that  is,  an  ease- 
ment. This  is,  1  think,  the  correct  view.  Every 
owner  of  land  must  from  the  first  have  had  as  a 
aeoessary  incident  a  right  to  the  support  from  his 
neighbour  which  the  land  in  its  natural  slate 
requires.  This  is  a  right,  subject  to  which  all 
property  most  be  ^ken ;  but,  independently  of 

Eant  or  right  acquired  by  enjoyment,  no  one  can 
ye  a  right  to  throw  a  greater  burden  on  his 
noighbour  by  requiring  him  to  support  artificial 
erections.  The  one  exception  to  which  I  have 
referred,  was  JBonomi  y.'  Badchotue  (9  H.  L.  Cas. 
503),  where  Lord  Cranworth  in  the  House  of 
Lords  speaks  of  the  right  of  the  plaintiffs  in  that 
case  as  a  right  of  property.  But  I  think  the 
oerrect  explanati(ni  is,  that  in  that  case  the  ope- 
rations  of  the  defendant  would  have  let  down  the 
land  of  the  plaintiffs,  even  if  there  had  not  been 
■OT  buildings  thereon.  The  right  of  the  plain- 
tiffs to  support  for  their  buildings  must  then  be 
oonsidered  as  an  easement,  and  the  question  is 
whether  they  have  under  the  drcnmstances  ac- 
qnirad  any  such  rii;ht.    It  is  not  an  easement 


within  the  statute  2  &  3  Will.  4,  c.  71.  In  this 
I  agree  with  the  judges  of  the  Queen's  Bench 
Division.  The  plaintiffs  mast  therefore  make 
out  thnir  right  in  such  way  as  is  avsilable  for 
that  purpose  independently  of  the  statute.  It 
was  argued  for  the  defendants  that  the  easement 
was  of  such  a  nature  that  it  could  not  be  acc|uired 
except  by  express  grant.  Although  there  is  not 
much  decision  as  to  the  right  of  support  for 
buildings,  the  view  thus  contended  for  by  the  de- 
fendants is  opposed  to  the  opinions  expressed  by 
many  judges  of  the  highest  authority,  who  all 
treat  the  right  of  lateral  support  for  buildings  an 
capable  of  being  acquired  by  use  or  enjoyment.  I 
may  refer  to  the  decision  of  Lord  Ellen  borough  in 
BlanseU  v.  JoUard  (1  Selw.  K.  F.  at  p.  457, 11th  ed.), 
to  what  is  said  by  Willes,  J.  in  Bonomi  v. 
Backhouse  (E.  B.  &  E.  646),  by  Alderson,  B.  in 
Partridge  v.  Scott  (3  M.  &  W.  220),  by  Parke,  B. 
in  Oayford  v.  NicholU  (9  Ex.  702),  by  Bramwell, 
B.  in  Bowholham  v.  Wilton  (8  E.  &  B.  at  p.  140), 
and  by  Lord  Catnpbell,  C.J.  in  Humphriet  v. 
Brogden  (16  L.  T.  Bep.  0.  S.  467 ;  12  Q.  B.  739). 
Though  in  none  of  these  cases  is  there  any  ez- 

fresB  decision  of  the  point,  all  the  judges  whom 
have  named  assume  that  a  right  to  lateral  sup- 
port for  buildings  is  an  easement  capable  of  being 
acquired  by  any  means  by  which,  independently 
of  the  Act  of  2  &  3  Will.  4,  o.  71,  an   easement 
may   be  acquired.    These  means  are  either  an 
enjoyment  beyond  living  memory,  from  which  in 
the  absence  of   evidence  to  the  oontisry  enjoy- 
ment before  the  time  of  legal  memoiy  would  be 
presumed,  or  by  enjoyment  for  snch  a  time  as 
would  be  sufficient  in  the  absence  of  evidence  to 
the  contrary  to  justify  a  presumption  of  a  modern 
graqt  which  has  been  lost.    In  the  present  case 
the  building  had  been  for  twenty- seven  years  in 
the  state  in  which  it  was,  when  the  act  of  defen- 
dants, which  is  the  foundation  of  the  action,  was 
done.     The  question  of  enjoyment   beyond  the 
time  of  living  memory  does  not  arise,  but  there 
had  been  upwards  of  twenty  years'  enjoyment, 
and  this  is  sufficient  to  raise  a  presumption  that 
the  enjoyment  has  been  nnder  a   modern  lost 
g:rant.    This  is,  no  doubt,  liable  to  be  rebutted, 
and  in  my  opinion  the  real  question  oa  this  part 
of  the  case  is,  what  evidence  ip  sufficient  to  rebut 
the  presumption.    On  this  point  there  is  very 
little  authonty,  but  as  stated  by  Cookbum,  C.J. 
in  this  case  (38  L.  T.  Bep.  N.  S.  516 ;  L.  Bep. 
3  Q.  B.  Div.  105),  it  is  not  necessary  that  the  jury 
should  come  to  the  conclusion  that  in  fact  there 
was  such  a  grant.    The  easement  is  analogous  «o 
that  of  a  right  to  light  before  the  statute  2  &  3 
Will.  4,  c.  71,  and  in  Cross  v.  Lewis  (2  B.  &  C. 
Bayley,  J.  lays  it  down,  and,  in  my  opinion 


correctly,  that  in  such  case  mere  dissent  fay  the 
owner  of  the  alleged  servient  tenement  will  not 
be  sufficient  to  rebut  the  presumption.  If,  there- 
fore, the  parties  at  the  trial,  as  stated  by  the 
Lord  Chier  Justice,  admitted  that  there  was  not 
in  fact  any  grant,  this,  in  my  opinion,  was  not 
sufficient  to  rebut  the  presumption  arising  from 
twenty  years'  enjoyment,  or  to  justify  a  judgment 
for  the  defendants.  But  it  may  be  urged  tnis  is 
contrary  to  what  is  said  in  many  cases,  namely, 
that  twenty  years'  enjoyment  raises  a  presump- 
tion only,  and  that  the  opinion  which  I  have 
expressed  will  make  such  enjoyment  confer  an 
absolute  right ;  bat  this  is  not  so.  The  presump- 
tion may  b«  rebutted  by  showing  that  the  owner 
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of  ibe  servieut  tenement  was  not  capable  of 
making  a  grant,  as,  tor  inatanca,  that  he  wae 
tenant  for  bfe,  or  of  Tmsoond  mind;  and  the 
principal  case,  ezoept  Webb  v.  Biri  (4  Ii.  T.  Bep. 
N.  S  445;  13  C.  B.  N.  S.  841)  and  Ghaiemore  ▼. 
Rieharda  (33  L.  T.  Bep.  O.  S.  350;  7  H.  of  L. 
Gas.  349)  referred  to  by  Cockbom,  C.J.,  where 
the  presamption  ariaingi  from  twenty  yean' 
enjoyment  was  nbntted,  u  Barker  y.  mBhardton 
(4  B.  &  A.  579),  where  the  owner  of  the  alleged 
servient  tenement  was  incapable  of  malring  » 
grant.  The  cases  of  OhaMmore  y.  Bieluardt  (33 
L.  T.  Bep.  0.  S.  350;  7  E.  of  L.  Gas.  349)  and 
Webi  y.  Biri  (4  L.  T.  Bep.  N.  S.  446 ;  13  0.  B. 
!N.  S.  841)  tamed  on  the  peculiar  character  of  the 
rif^ts  claimed,  and  in  the  latter  case  Blackball, 
J.  ezpreasly  diatingnislied  the  right  then  in  ques- 
tion from  that  on  which  the  plaintiffs  rely.  An 
admission,  therefore,  or  evidence,  that  m  fact 
there  was  no  grant,  would  not,  in  my  opinion, 
rebat  the  presamption ;  and,  notwithstanding 
socfa  evidence  or  aomisidoB.  oiilees  there  was  any 
other  evidence  to  rebnt  the  presnmption  (as,  for  in- 
stance, evidence  that  the  adjoining  owner  was  in- 
capable of  making  a  grant),  the  jiiry  ought  to  have 
been  directed  to  find  that  there  had  been  a  grant 
which  has  been  lost.  Thia,  however,  does  not  decide 
the  case  in  favoarof  the  plaintiffs.  Enjoyment  does 
not  confer  a  rigfatt  onlefss  the  enjoyment  has  been 
open.  Twenty  years'  enjoyment  of  lateral  sapport 
only  gives  a  right  to  such  support  as  the  actual 
construction  or  the  house,  if  known  to  the  adjoin- 
ing owner,  requires,  or  to  such  sapport  as  is 
reasonably  required  by  a  house  of  the  cUmensions 
and  constraction  known  or  apparent  to  the  ad- 
joining ownw.  In  my  opinion,  therefore,  though 
on  the  evidence  in  tnis  caae  the  jury  ought  to 
have  been  directed  to  find  that  the  plaiiAiffs  by 
enjoyment  had  acquired  a  right  to  some  snpp(>rt, 
the  question  of  the  degree  of  support  to  wnich 
they  nad  acquired  a  right  still  remained.  There 
was  no  evidence  that  the  owner  of  the  adjoining 
house  knew  of  the  parkicular  constraction  of  the 
plaintiffs'  house ;  and,  in  my  opinion,  the  question 
ought  to  have  been  left  to  the  jury  to  find  whether 
the  support  required  for  the  plaintiffs'  house  was 
more  than  reasonably  required  by  a  bouse  of  the 
apparent  dimensions  and  character  of  the  house 
of  the  plaintiffs,  if  used  for  the  purpose  for  which 
the  house  was  used.  If  this  question  had  been 
answered  in  the  affirmative,  the  verdict  would 
have  been  for  the  defendants;  but  if  answered 
in  the  negative,  for  the  plaintiffs.  Lush,  J. 
entirely  withdrew  the  case  from  the  jury,  tuid,  in 
roy  opinion,  there  must  be  a  new  trial  if  the 
defendants  desire  it.  I  think  it  unnecessary  to 
enter  at  length  into  the  question  whether,  assum- 
ing the  contractor,  Dalbon,  to  be  liable  to  the 
plaintiffs,  the  defendants,  the  commissioners,  are 
answerable  i<x  the  injury  caused  by  the  acts  of 
their  contratstors.  On  tnis  point  I  agree  with 
the  decision  ia  Bower  v.  Peats  (35  L.  T.  Bep.  K.  S. 
321 ;  L.  Bep.  1  Q.  B.  Div.  321),  that  where  a  defen- 
•lant  has  employed  a  contractor  to  do  work, 
which  in  its  nature  is  dangerous  to  a  neighbour- 
ing property,  and  damage  is  the  result  of  the 
work  done,  the  employer  is  liable,  though  he  has 
employed  a  competent  contractor,  and  given  him 
directions  to  take  precautions  in  executing  the 
work. 

Butt,  L.  J. — In  this  case  it  seems  to  me  very 
desirable,  in  order  to  express  exactly  my  view  of 


the  law,  to  commence  by  stating  what  I  under- 
stand and  assume  to  have  been  those  facts  irhidi 
were  material  to  the  decision  which  were  in  eri- 
dence  at  the  triaL  I  collect  them  from  the  jnde- 
ments :  it  was  not  in  any  way,  as  I  apptebaM, 
argued  before  us,  tiiat  they  had  been  misimder- 
stood  by  the  jndjMS  of  the  Queen's  Bench  Din- 
sion.  As  coUectra  from  the  judgments  of  Lndi, 
J.  and  the  Lord  Chief  Justice,  they  were,  that 
there  had  been  before  1849  two  dwelling-hooMi 
adjoining  eaoh  other,  each  built  to  the  extremity 
of  the  soil  bek>Bging  to  its  owner,  but  each  inde- 
pendently built,  80  that  they  were  without  snj 
party  wuL  In  1849  the  plaintiffs  altered  the 
dweuing-hoose  belonging  to  them  into  a  ooadi 
factory,  and  so  altered  the  structore  as  to  milu 
it,  as  a  building,  different  from  what  it  bad  beei 
before,  but  the  same  as  it  was  when  it  fell  It 
was,  as  I  apprehend,  at  the  trial  and  on  the  aigu- 
ment  in  the  Queen's  Bench  Division  taken  u  t 
fact,  proved  or  admitted,  that  they  mads  the 
alteration  without  any  grant  from  the  owner  of 
the  adjoining  premises  of  any  right  of  lateral  sap- 
port, unless  nia  assent  is  necessarily  to  he  infernd 
from  his  taking  no  steps  to  resist  the  acqaisitim 
and  enjoyment  of  such  support.  This  ia  whit  I 
gather  from  the  express  statement  of  the  had 
Chief  Justice  (38  L.  T.  Bep.  N.  S.  615 ;  L.  Bep. 
3  Q.  B.  Div.  101)  and  Lush.  J.  says  (38  L.  T.  Bep. 
N.  S.  513 ;  L.  Bep.  3  Q.  B.  Div.  94) :  "  Nothing  a 
shown  except  that  the  adjoining  owner  was  not 
asked  for  and  did  not  give  his  assent  to  the  «ltara- 
tion  of  the  house  into  a  factory."  The  adjoiuiig 
owner  was  never  in  fact  asked  for  and  never  ii 
faet  gave  his  assent  to  the  alteration  of  the  hoax 
into  a  factory ;  the  adjoimng  owner,  howsTec, 
must  have  known  that  the  building  was  in  u^ 
frMn  1849  used  as  a  coach  factory  mstead  of  t 
house,  but  there  was  no  evidence  that  he  ksef 
the  nature  or  extent  of  the  structural  alteiatioiii 
made  in  the  building.  The  work  complained  d 
was  done  by  one  Dalton,  a  builder,  under  oontntf 
with  the  commissioners :  it  was  done  acoor^ng  to 
the  plans  he  was  instructed  to  carry  out  without 
negligence  on  his  part ;  the  plana  did  not  diados 
any  danger  to  the  plaintiffs'  bnildiug ;  work  done 
according  to  them  might  have  been  reasonably 
deemed  to  be  sufficient  to  prevent  any  damage  U) 
it.  But  by  exposure  to  the  air  the  thick  pillv 
of  clay,  left  by  Dalton  according  to  the  dImUi 
between  his  workings  and  the  plaintiffs'  bauding 
cracked  and  gave  way,  and  so  the  plaintiK'  bcfaxr  ^ 
was  brought  down.  The  pillar  of  clay  left  migitt 
have  supported  the  plaintiffs'  laud  in  its  natual  I 
Rtate,  but  did  not  sapport  the  land  with  the 
factory  on  it.  Upon  thia  evidence  Loah,  Jt 
directed  the  jury,  as  matter  of  law,  to  find  a 
verdict  for  the  plabitiffs,  leaving  them  to  moTeCcr 
judgment.  Upon  a  motion  to  that  effect  Loab,  J- 
gave  judgment  that  the  direction  was  right,  and 
tnat  the  plaintiffs  were  entitled  to  judgment;  the 
Lord  Chief  Justice  and  Mellor,  J.  gave  judgment 
that  the  verdict  ought  to  have  been  directed  to  be 
entered  for  the  defendants,  and  that  they  were 
entitled  to  judgment.  It  was  contended  befise 
us,  oil  appeal,  that  the  judgment  ought  to  be  for 
the  plaintiffs,  or  that  there  ought  to  be  a  new 
trial.  The  learned  judges  of  the  Queen's  Bern* 
Division  seem  to  have  been  agreed  on  many 
propuaitioDB ;  as  that  the  right  to  lateral  support 
from  the  adjacent  soil  of  an  adjacent  owner,  neces- 
sary for  buildiDKs  in  addition  to  the  support 
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necessary  for  the  soil  on  which  they  stand,  is  not 
a    right  of   property;    that    anch  a  right   may 
exist,  but  if  it  does  it  is  a   right  which  exists 
as    ihe    result    of    an    easement ;    that    snch 
an    easement    can,    in    oonsideration    of.  law, 
only  have  its  origin  in  grant ;  that  such  an  ease- 
ment is  not  within  the  Prescription  Act  (2  &  3 
WilL  4,  a  71) ;  that  npon  proof  of  twenty  years' 
enjoyment    Eifter   knowledge    by    the    adjoining 
owner  of  the  support  given  by  bis  soil,  and  ab- 
sence of  any  other  evidence,  a  jury  ought  to  be 
directed  to  find  for  the  claimant  a  right,  as  if  there 
had  been  a  grant  in  the  natnre  of  an  easement. 
The  points  of  difference  were,  that  Lush,  J.  held, 
that  where  there  has  been  in  fact  an  enjoyment 
of  lateral  snpport  to  a  building  for  twenty  years 
withont  physical  obstruction,  the  jury  are  to  be 
directed,  as  matter  of  law,  to  find  for  the  right, 
and  no  evidence  is  admissible  to  show  that  there 
never  was  a  grant,  or  that  the  defendant  had  no 
knowledge  of  the  nature  or  extent  of  the  support 
fCiren  by  his  soil  or  premises,  or  that  he  objected 
otherwise  than  by  physical  obstruction.    And  he 
deduced  this  doctrine  as  a  necessary  consequence, 
not  <rf  the  Prescription  Act  (2  A  3  Will.  4,  o.  71), 
bat  of  the  Limitation  Act  (3  &  4  Will.  4,  c.  27).  The 
other  learned  judges  held  that  enjoymentfor  twenty 
years,  with  other  circumstances,  may  be  primd 
facie  evidence  of  an  original  reservation  or  grant, 
but  that  snch  ftrimd  facie  evidence  may  be  met  by 
evidence  arising  either  in  the  plaintiff's  or  defen- 
dant's case,  showing  that  no  such  reservation  or 
grant  was  ever  in  fact  made ;  that  if  the  evidence 
on  the  latter  points  be  questionable,  the  wholo 
evidence  must  be  left  to  the  jury;  but  if  such 
evidence  be  not  qnestioned  or  questionable,  the 
jury  should  be  directed  to  find  toat  there  never 
was  any  reservation  or  grant,  and  therefore  that 
tliere  never  was  any  right.    They  further  held, 
that  as  in  this  case  the  fact  of  there  never  having 
been  any  real  grant  or  reservation  was  not  ques- 
tioned or  questionable,  the  jury  ought  to  have 
been  directed  to  find  for  the  defendants.    As  to 
the  question  raised  by  reason  of  the  employment 
of  I^lton  as  an  independent  contractor,  all  the 
judges  were  agreed  that  the  case  of  Bower  v.  Peate 
135  L.  T.  Bep.  N.  8.  321 ;  L.  Rep.  1  Q.  D.  Div. 
321)  was  applicable  and  binding,  so  that  if  the 
plaintiffs  were  entitled  to  the  support  they  claimed, 
they  were  entitled  to  judgment  both  as  against 
tbe  commissioners  and  Duton,  whether  there  was 
or  was  not  negligence  on  tbe  part  of  Dalton,  or,  if 
there  was  negligence  by  Dalton,  whether  they 
had   or  had  not  tbe  right  to  support.    On  the 
argument  before  us  it  was  contended,  on  behalf 
of  the  plaintiffs,  that  the  right  to  lateral  snpport 
from  tbe  adjacent  soil  of  an  adjacent  owner  neces- 
sary for  boildings  in  addition  to  the  snpport  neoes- 
sary  for  the  support  of  the  soil  on  which  the^ 
stand,  is  a  right  of  property ;  that  such  a  right,  if 
only  an  easement,  is  within  the  Prescription  Act ; 
that  if  not,  and  though  the  right  be  only  an  ease- 
ment, yet  a  user  for  twenty  years  without  pbvsical 
obstruction  gives  a  legal  right  on  which ajaage  ia 
bound  to  direct  in  favour  of  the  plaintis,  and  in 
derogation  of  which  no  evidence  is  admissible; 
that  at  all  events  a  user  for  twenty  years  without 
any  evidence  to  explain  the  origin  of  it  entitles  the 
person  in  possession  to  a  direction  to  the  jury  to 
find  a  right  as  if  by  grant,  and  that  in  this  case 
there  was  no  evidence  to  explain  the  origin,  and 
that  the  plaintiffs  were  therefore  entitled  to  tbe 


direction  which  was  given  at  the  trial ;  and  that 
there  was  evidence,  which  at  least  onght  to  havs 
been  left  to  the  jury  for  them  to  say  -v^ether  they 
would  find  that  there  had  been  a  grant ;  and  that 
there  was  evidence  of  neglieenoe,  which  ought  to 
have  been  left  to  the  jury.    The   first  question, 
then,  to    be  determined  is,  whether   the  right 
claimed  is  a  risht  of  property,  for  if  it  is,  it  is 
nnnecessary  to  inquire  further  in  this  case,  the 
plaintiffs  being  clearly  entitled  to  succeed.    If 
snch  a  right  is  admitted,  it  existed  ex  neeeeiUate 
from  the  moment  the  factory  was  constructed.    It 
must  be,  if  it  exists,  a  right  wholly  independent 
of  the  consent  or  kiiowledee  of  the  defendants, 
created  solely  by  the  will  and  acts  of  the  plaintiffs. 
The  questions  of  twenty  years'  user,  of  knowledge 
by  the  defendants,  of  negligence,  are  all  imma- 
terial.   It  ia  coDtoided  tluit  this  right  is  a  right 
of  property,  first,  as  the  result  of  reasoning  from 
principle,  and,  secondly,  as  being  settled  by  antfao- 
rity.    As  to  the  first,  it  is  said  that  the  right 
claimed  is  in  strict  analogy  with  rights   which 
have  been  admitted  to  be   rights  of  property, 
as  the  right  of  support  of  land  not  built  upon,  the 
ri^t  to  the  use  ot  the  light  and  air  where  adjacent 
soils  are  both  onincambered.    The  validity  of  this 
argument    depends     on    whether    the    alleged 
analogy  exists.     It    exists,   if    the    reasons    fbr 
which  the  right  tws  been  recognised  in  those 
cases  are  appHcable  to    the  claim    now    under 
discussion,  bat  net  otherwise:  Oenante  raHone, 
eeasat  l«B.    The  reason  given  in  those  cases  has 
been,  that  such  rights  most  be  admitted  if  the 
owner  of  land  is  to  enjoy  it,  if  he  so  pleases,  as  it 
must  have  been  always  in  nature  from  the  begin- 
ning.   They  are  attributes  of  natnre  given  for  th* 
common  benefit  ot  mankind.    "They  are,"  says 
Parke,  B.,  in  Embrey  r.  Owen  (6  Ex.  at  p.  372), 
"  bestowed  by  Providence  for  the  common  benefit 
of    man."     And  be   relies    opon    the  elaborate 
judgment    of    Story,   J.    in  Tyler  v.    Wilkineon 
(4  Mason,  S97),  in  which  the  right  is   founded 
on  this  reason.     The    support    to    land  in   its 
natural  state  by  adjacent  land  in  its  natural  state 
must  necessarily  have  existed  from  the  beginning, 
so  must  tbe  run  of  water,  so  must  the  passage  « 
light  and  air  over  lands  unincumbered  by  build- 
ings.   Unless  each  owner  is  entitled,  as  of  natnnl 
right,  to  enjoy  unmolested  his  land  with  all  those 
attributes  given  to  it  by  natuie,  he  has  not  a  tree 
and  absolute  use  of  it.    Such  a  right  "  stands  on 
natural  j  nstice,  and  is  essential  to  the  protection  and 
enjoyment  of  property :"  (Humphries  v.  Brogden, 
12  Q.  B.  744.)    The  reason,  then,  why  the  right 
is  admitted  in  all  those  cases  is,  that  withont 
such  a  right  the  owner  cannot  enjoy  his  land,  if 
he  so  pleases,  in  the  condition  in  which  it  was 
given  for  the  enjoyment  of  man  by  nature.    It  is 
obvious  that  the  reason  is  not  applicable  to  a 
claim  of  snpport  necessary  for  such  a  building, 
as  any  one  nuqr  according  to  his  fancy  ereet, 
requiring  mnre  or  less  support  according  to  the 
sice  or  form  which  he  has  given  to  the  pwrtionlar 
structure,  but  requiring  by  the  hypothesis  mors 
support  than  is  necessary  for  the  support  of  the 
soil  on  which  it  stands.    Not  only  is  the  reason 
given  for  allowing  the  right  to  be  a  right  of  pro* 
perty  in  those  cases  inapplicable  to  the  case  now 
under  discussion,  but  to  allow  the  present  claim 
would  be  inconsistent  with  that  reason,  becaase 
the  exercise  of  the  claim  by  the  one  owner  would 
prevent  the  cnjovment  by  the  other  of  his  land  as 
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natvre  gave  it.  As  the  result  of  logical  reasoning 
or  deduction  from  admitted  principles,  therefore, 
the  present  claim  cannot  be  maintained.  Then 
follows  the  question,  whether  authorities  by 
which  we  are  bound  haye  decided  otherwise.  The 
first  on  this  subject  is  the  passage  in  Bolle's 
Abridgment,  citing  a  case  of  Wilde  ▼.  Mituterley 
(2  BoU.  Abr.  Trespass  I.  pi.  1,  and  see  the  note 
to  Wyatt  T.  Harrison,  3  B.  &  Ad.  at  p.  873).  It 
is  an  authority  which  has  been  so  frequently 
cited  and  acted  upon,  that  it  is  certainly  bmding. 
Bat  it  consists  of  two  parts,  and  it  seems  difficult 
to  say  with  propriety  that  it  is  to  be  treated  as 
a  binding  authority  as  to  one,  and  as  wrong  as  to 
the  other ;  more  especially,  as  the  part  which  has 
been  distinctl;^  adopted,  namely,  that  with  regard 
to  land  nnbiult  upon,  is  that  which  is  introduced 
by  the  term  "  semble,"  whilst  that,  which  it  is  now 
said  shonld  be  rejected,  is  the  cited  decision  of 
the  court.  That  decision  is  clearly  that  the  claim 
to  support  for  a  hoose  is  not  a  right  of  property. 
The  distinction  taken  is  between  the  right  of 
snpport  to  laud  in  its  natural  state,  and  the  right 
to  snpport  of  buildings  upon  the  land,  and  the 
ri^ht  of  the  latter  in  the  case  of  a  new  house  is 
distinctly  denied.  But  if  the  right  be  a  right  of 
property  it  must  exist  in  the  case  of  a  new  house 
]nst  as  much  as  in  the  case  of  an  old  house :  »t 
the  right  of  the  land  itself  to  support  is  just  as 
Absolute  the  day  after  the  two  ownerships  are 
oalled  into  existence,  as  twenty  years  or  any 
number  of  years  afterwards.  The  judgment  of 
Lord  Tenterden  in  Wyati  v.  Swrriton  (3  B.  &  Ad. 
at  p.  875)  is  distinct :  "  Whatever  the  law  might 
b^  if  the  damage  complained  of  were  in  respect 
of  an  ancient  messuage  possessed  by  the  plaintiff 
at  the  extremity  of  his  own  land,  which  oircum- 
stanoe  oi  antiquity  might  imply  the  consent  of 
the  adjoining  proprietor  at  a  former  time  to  the 
erection  of  a  budding  in  that  situation,  it  is 
enough  to  say  in  this  case  that  the  building  is  not 
alleged  to  be  ancient,  but  may,  as  far  as  appears 
from  the  declaration,  have  been  recently  ereoted ; 
and  if  so,  then,  according  to  the  anthorities,  the 
plaintiff  is  not  entitled  to  recover.  It  may  be  true 
that  if  my  land  adjoins  that  of  another,  and  I 
have  not  by  building  increased  the  weight  upon 
my  soil,  and  my  neishbour  digs  in  his  land  so  as 
to  occasion  mine  to  fall  in,  he  may  be  liable  to  an 
action.  But  if  I  have  laid  an  additional  weight 
upon  my  land,  it  does  not  follow  that  he  is  to 
be  deprived  of  the  right  of  digging  his  own  ground, 
because  mine  will  then  become  incapable  of  sap- 
porting  the  artificial  weight  whieh  I  have  laid  upon 
It.  And  this  is  consistent  with  2  BoUe'a 
Abridgment."  The  whole  of  this  passage  is  neoes- 
mtiXj^  wrongly  conceived,  and  the  decision  of  the 
case  is  wrong,  if  the  right  now  claimed  is  a  right 
of  property;  because  it  must  be  always  remem- 
bered that,  if  the  right  is  a  right  of  property,  the 
length  of  time  since  the  house  in  respect  of 
which  the  claim  is  made  was  built,  is  immateriaL 
The  judgment  of  Alderson,  B.,in  Partridge  v.  Scott 
(3  M.  &W.  220)  is  also  against  the  claim  as  a  right 
of  property.  "  Bights  of  this  sort,  if  the^  can  be 
established  at  all,  must,  we  think,  have  their  origin 
in  grant.  If  a  man  builds  his  house  at  the 
extremity  of  his  land,  he  does  not  thereby  acquire 
any  right  or  easement  for  support,  or  otherwise, 
over  the  land  of  bis  neighbour.  He  has  no  right 
to  load  his  own  soil  so  as  to  make  it  require  the 
support  of  that  of  his  neighbour  unless  he  has 


some  grant  to  that  effect.  WyaU  v.  Sarruon 
(3  B.  &  Ad.  871)  is  precisely  in  point  as  to  this 
part  of  the  case,  and  we  entirely  agree  with  th« 
opinion  there  pronounced."  This  discossion  is 
withodt  meaning,  if  the  claim  could  be  supported 
as  of  a  right  of  property.  The  statement  of  the 
law  as  to  lateral  support  in  the  judgment  ia 
numphriee  v.  Brogden  (16  L.  T.  Bep.  0.  8.457; 
12  Q.  B.  739)  is  the  same.  The  principle  ii 
deduced  by  Lord  Campbell  from  the  passsgeia 
Bolle,  and  stated  to  be  settled  by_  WyaU  v.  Harri- 
son (3  B.  &  Ad.  871).  After  stating  that  the  right 
of  land  in  its  natnral  stato  to  support  from  adjacent 
land  is  a  right  of  property,  he  goes  on  touy: 
"  This  right  to  lateral  snpp>ort  from  adjoining  aoQ 
is  not,  uke  the  support  of  one  building  apaa 
another,  supposed  to  be  gained  by  grant,  bat  ia  i 
right  of  property  passing  with  the  soil."  It  moat 
in  faimens  be  observed  that  the  contrast  he  dnwi 
is  in  terms  between  the  support  given  to  i 
building  by  a  building;  but  the  reasoning  is  sareij 
equally  applicable  to  the  support  given  to  i 
building  by  land.  Oayford  v.  NiehoOs  (9  Ex.  702) 
seems  directly  against  the  claim.  Then  itwM 
decided  that  the  plaintiff  had  no  right  to  snpport 
for  his  building  from  the  defendants'  adjioent 
soiL  "This  is  not  acase,"  says  Parke,  B.,  "in  whicli 
the  plaintiff  has  the  right  of  the  sapport  of  the 
defendants'  soil,  either  by  virtue  of  a  twenty  yein' 
occupation,  or  by  reason  of  a  presamed  giant  otir}» 
presumed  reservation,  where  both  houses  wereorigi- 
naUy  inthe  possession  of  the  same  owner;  forunlM 
a  right  of  support  by  some  such  means  can  be  esta- 
blished, the  owner  of  the  soil  has  no  right  of  iction 
s^ainst  his  neighbour,  who  causas  the  damage  by 
the  proper  exercise  of  his  own  right."  Here  again 
in  one  branch  of  the  sentonoe  he  no  donbt  apMlca 
of  a  right  by  virtue  of  a  twenty  y«ars'  oocupatian; 
but  if  he  had  intended  that  such  an  occupation 
of  itself  gave  an  indefeasible  right,  he  would  not 
have  introduced  the  next  phrase  as  to  a 
right  by  a  presamed  grant,  which  would  be 
wholly  nnneoessary ;  for  in  order  to  found  tbat 
presuzuption  there  must  be  a  twenty  years'  ocatfir 
tion.  By  the  former  phrase,  ther^ore,  he  moit 
have  alluded,  although  only  in  general  tenna,  to 
the  user  for  twenty  years,  from  which  unexplained 
a  prescriptive  user  may  be  inferred.  He  gpeata 
also  of  two  houses,  but  that  is  in  the  phitM 
relative  to  a  right  by  reservation.  It  was  ang- 
gested,  however,  that  the  case  of  Bonom  t. 
Backhouse  (E.  B.  <&;  E.  646 ;  9  H.  L.  C.  SOS) 
is  to  the  contrary,  and  is  binding.  Bat  ths  ' 
first  observation  to  be  made  is,  that  there  ia  no  I 
reference  in  the  facts  sfarted  by  the  arbitrates  to  ' 
any  distinction  between  the  support  neoesaaiy 
for  the  land,  if  it  had  been  unbuilt  on,  and  that 
necessary  for  the  buildings.  It  is  consistent  witk 
the  statements  and  findings,  that  the  worldiv> 
complained  of  would  have  let  down  the  plain- 
tiffs land,  if  there  had  been  no  buildings  oa  it 
This  is  easily  accounted  for,  if  the  workings  wooU 
in  fact  have  let  down  the  land  itself  of  the  plaint^i 
because  the  arguments  appear  to  have  beenoonfiiM 
to  the  question  of  what  is  the  cause  of  action  in  audi 
cases,  and  what  is  the  time  at  which  a  oaoss  d 
action  accrues.  The  want  of  reference,  ather  in 
the  statement  of  facts  by  the  arbitrator  or  in  the 
arguments,  to  the  distinction  between  the  support 
to  buildings  and  that  to  mere  land  is  natural  and 
right,  if  the  workings  would  have  let  down  the 
land,  though  there  had  been  no  buildings  on  it| 


Digitized  by  VjVJVJV 


IC 


JmHj  5.  1879.] 


TUB  LAW  TIMES. 


[Vol.  XL.,  N.  8.-017 


Or.  at  App.] 


A'iiGVs  AHD  Co.  V.  Dalton. 


[Ct.  of  Act. 


but  is  inexplicable  otherwise.  The  jadgments  then 
are  to  be  applied  to  ezcavations  which  wonld  let 
down  the  plaintiSe'  land,  though  not  bntlt  upon. 
In  that  view  it  was  right  to  say  that  "in  snob 
cases  as  the  present  the  right  claimed  by  the 
plaintiff  was  not  a  right  founded  apon  the  pre- 
snoiption  of  a  grant  or  easement,  bat  the  common 
right  of  the  owner  of  land  not  to  be  injured  in  his 
property,  &0."  If  the  excavations  in  that  case  wonld 
not  bare  let  down  the  land  as  mere  land  of  the  plain- 
tiff, the  judgment  of  Willes,  J.,  in  the  Exchequer 
Chamber,  the  reasoning  of  which  is  adopted  as 
correct  in  the  Honse  m  Lords,  conld  not  baye 
been  given  without  inquiring  as  to  the  origin  of 
tbe  admitted  right  in  that  case  of  the  plaintiff  to 
■npfiort.  "  Tbe  right  to  support  of  land  and  the 
right  to  support  of  buildings  stands,"  lie  says, 
"upon  different  footings  as  to  the  mode  of 
acquiring  them,  the  former  being  prima  facie  a 
right  of  property  analogous  to  the  flow  of  a 
natoial  river  or  of  air,  &xs.,  whilst  the  latter  must 
be  founded  upon  pmsoription,  or  grant  express  or 
implied.  .  .  .  Bat  the  oharacler,"  lie  says,  "  of 
tbe  rights,  when  acquired,  is  in  each  case  the 
same.  The  'question  in  this  case  depends  upon 
what  is  the  character  of  tbe  right."  The  question, 
therefore,  was  not,  what  is  the  ori^n  of  the  right, 
that  is  to  say,  the  mode  of  acquiring  it,  but  what 
is  the  character  of  the  right  when  acquired.  There 
was  no  question  as  to  how  the  right  in  that  case 
had  been  acquired ;  it  was  admitted  to  exist;  but 
the  statement  in  the  judgments  of  the  law  as  to 
the  origin  of  such  a  right  is  directly  contrary  to 
the  argument  urged  on  behalf  of  the  plaintiffs  in 
tbe  present  case.  The  right  to  snpport  of  build- 
ings must,  it  is  said,  be  founded  on  prescription, 
or  grant  express  or  implied ;  if  so,  it  cannot  be, 
and  it  is  stated  not  to  be,  a  right  of  property.  I 
»m  therefore  of  opinion  that,  both  on  reason  and 
authority,  tbe  right  to  support  from  the  adjacent 
soil  of  an  adjacent  owner,  necessary  for  buildings 
in  addition  to  the  support  necessary  for  the  Hoil 
on  which  they  stand,  is  not  a  right  of  property. 
Tbe  next  question  is,  whether  there  can  be  such  a 
right  given  by  means  of  an  express  grant ;  and  if 
jes,  what  is  the  character  of  such  a  grant  P  In 
order  to  answer  this  question,  tbe  character  of 
the  right,  if  it  can  exist,  should  be  considered.  Tt 
has  been  pointed  ont  in  tbe  case  of  tbe  right  to 
the  advent  of  light  to  windows  or  other  openings 
in  a  bnilding,  that  no  grant  is  required  of  leave  to 
»  noan  to  build  a  honse  with  windows  or  other 
openings  at  the  extremity  of  his  own  land ;  he 
baa  the  right  without  a  grant.  Such  a  grant 
fronld  be  futile  and  inoperative ;  but  the  erection 
of  the  building  gives  its  owner  no  right  to  prevent 
his  neighbour  from  building  on  his  land  so  as  to 
obstruct  the  light  which  would  otherwise  come 
across  his  land  to  the  windows  or  openings  of  the 
first  bnilder.  Tbe  owner  of  tbe  adjacent  land 
may,  however,  by  g^nt  covenant  that  no  building 
on  his  land  shall  interrupt  the  free  n^e  of  lii;ht 
fW>m  across  his  land  to  the  building  erected  or  to 
be  erected  by  tbe  grantee  on  hiu  land.  This  is 
tbe  judgment  of  Littiedale,  J.,  in  Moore  v.  Rawton 
(3  B.  &  G.  332),  and  such  a  ^rant  imposes  a  servi- 
tnde  on  the  adjacent  land  of  the  grantor:  cee  per 
Cresswell,  J.  in  Smith  v.  Kenrick  (7  C.  B.  665, 
566),  which  servitude,  as  pointed  ont  in  a  note  to 

{>.  320  of  Gale  on  Easements,  must  be  a  servitude 
ike   that  of  tbe  Boman  «e  fadas,  affecting  the 
grantor's  laud  by  hardening  it  with  a  negative 


easement,  ne/oeuM.  So,  in  the  present  case,  that 
is  to  say,  in  the  claim  of  right  to  support  now 
under  discassion,  a  grant  to  the  claimant  cA  per- 
mission  to  build  his  house  at  the  extremity  of  his 
own  land,  and  so  as  to  require  support  from  tbe 
defendants'  soil,  would  be  futile.  Tbe  claimant 
of  such  a  right  has  an  absolute  inherent  right  to 
build  any  house  requiring  any  snpport  at  the 
extremity  of  his  own  soil ;  but  there  seems  to  be 
no  valid  reason  why  the  adjacent  owner  shoald 
not  by  g^nt  impose  upon  his  own  adjacent  soil 
the  servitude,  that  it  shall  not  be  so  dealt  with  as 
to  leave  the  grantee's  building  without  support 
from  it,  or  an  equivalent  snpport  provided  by  the 
owner  of  such  servient  soil.  The  analogy  is  per- 
fect between  this  ^rant  and  that  admitted  to  be 
legal  and  binding  m  tbe  case  of  light.  Suppose 
such  a  grant  made  for  a  valuable  consideration : 
there  is  no  principle  of  law  which  can  forbid  its 
being  binding  any  more  in  tbe  case  of  a  similar 
grant  with  regfard  to  light.  Such  an  easement, 
therefore,  can  be  created  by  express  grant.  If 
there  could  be  an  express  grant,  imposing  by  its 
legal  effect  such  a  servitude  on  the  grantor's  land, 
can  such  a  servitude  be  prescribed  ror  at  common 
law  P  Subject  to  the  well  recognised  conditions 
of  the  eridenoe  upon  which  such  a  prescription 
may  be  founded,  there  seems  to  be  no  leg^l  reason 
why  it  should  not.  If  evidence  were  given  of  the 
existence,  as  long  as  living  memory  conld  reach, 
of  a  building  situated  at  the  extremity  of  the 
owner's  soil,  of  such  a  size  or  form  of  construc- 
tion that  it  requires  support  from  the  soil  of 
the  adjacent  owner,  and  if  no  evidenee  could 
be  or  were  given  by  reason  of  the  style  or 
materials  of  the  building  or  otherwise,  that  the 
bnilding  was  or  must  have  been  erected  within 
the  time  of  legal  memory,  there  seems  to  be,  and 
in  my  opinion  there  is,  no  legal  reason  why  the 
owner  sbonld  not,  on  controversy,  be  entitled  to 
prescribe  for  a  right  to  the  necessary  lateral  sup- 
port ;  but  in  point  of  fact  there  can  hardly  arise- 
any  snch  case;  the  origin  of  the  bnilding  at  a 
time  later  than  the  time  of  legal  memory  could, 
by  scientific  or  other  evidence,  invariably  be  proved. 
Tbe  di£Scalty  of  maintaining  the  right,  as  by  pre- 
scription at  common  law,  is  a  difiSoalty  of  fact  and 
not  of  law.  Is  the  case  within  the  Prescription 
Act  P  I  agree  with  the  unanimous  decision  of  the 
judges  of  the  Queen's  Bench  Division  that  it  is 
not.  One  reanon  alone  is  decisive.  Such  a  nega- 
tive easement  as  this  is  clearly  not  within  the 
statute.  Tbe  next  question  i&,  oan  such  an  ease- 
ment be  supported  by  the  application  of  what  has 
been  called  the  doctrine  of  a  lost  grant  ?  Snch  a 
right  might  be  created  by  an  express  grant;  it  is 
a  right  of  easement;  it  is  an  easement  strintly 
analogous  to  those  in  which  it  is  admitted  that, 
upon  certain  evidence,  a  jury  should  be  directed  to 
find  a  right  in  the  plaintiff  as  arising  upon  a  lo.st 
grant,  or  in  which,  upon  other  evidence,  it  should 
be  left  to  a  jury  to  say  whether  they  would  infer 
sqoh  a  lost  grant.  Unless,  thererore,  it  is  justifi- 
able in  the  courts  of  the  present  day  to  say  that 
they  will  no  longer  apply  this  doctrine  even  to 
cases  to  which  it  has  before  been  applied,  or  that 
they  will  not  apply  this  principle  to  a  case  strictly 
analogous  to  the  cases  to  which  it  has  hitherto 
been  applied,  it  roust  be  applied  to  such  a  case  as 
this.  But  I  am  of  opinion  that  no  court  has  thd 
power  legally  to  sot  aside  a  principle  of  law  whi^th 
has  been  established  as  law  l>y  the  highest  tribunal 
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or  tribanala,  to  whoae  decision  this  court  mast 
bow,  or  to  nfnse  to  apply  ib  to  any  cose  bioaght 
within  the  propoaitaon  enunciated  in  and  by  the 
principle.      Uoreover,    it    has    been    repeatedly 
recognised  by  many  jndgea  that  this  principle  is 
applicable  to  this  very  right.     The  statemeot  in 
Seliryn's  Nisi  Prins   of  the   direction  of   Lord 
Ellenborongh  in  Stanidl  y.  JoUard  (1  Selw.  K  F. 
467,  11th  edit.),  althoagh  it  may  not  go  ftirther, 
does  at  least  go  the  length  of  affirming  that  upon 
proof  d   a  twenty  years'  nser,  and  no  evidence 
which  proves  the  oontrsry,  a  grant  may  be  inferred, 
and  the  right  thereupon  foond  and  established  by 
the  jury.     The  mlinir  of  Parke,  B.,  in  Side  ▼. 
Thomboroudk  (2  C.  &  K.  250)  also  affirms  this  pro- 
position :  "  If  there  were  twenty  years'  ei^oyment 
Dy  the  plaintiff  of  the  support  of  the  honae  from 
the  defendant's  land,  and  it  was  known  that  the 
defendant's  land  sapported  the  plaintiff's  house, 
tJiat  is  snfficient  to  give  him  a  right  of  support." 
That  is,  at  least,  to  say,  that  upon  such  evidence  a 
jury  may  find  that  he  has  such  a  right.    But  the 
origin  d  such  a  right  must  be  a  grant  express  or 
implied.     This  is,  therefore,  an  authority  that  the 
jnry  may  upon  such  evidence  infer  a  grant.    The 
pasflag^  befoie    quoted   from    the  judgment    of 
Parke,  B.,  in  Gayford  v.  NiehoU  (9  Ex.  at  p.  708), 
does  of  necessity  also  import,  at  least,  this  same 
proposition.    The  phrase  "  either  by  virtue  of  a 
twenty  years'  possession,"  imports,  at  least,  that 
evidence  of  twenty  years'  possession  is  material 
evidence ;    but,  if   material,  it  must  at  least  be 
evidence  from  which  a  grant  may  be  inferred ;  and 
in  the  next  phrase  he  says  in  plain  terms,  "or  by 
reason  of  a  presumed  grant."     So  Bramwell,  B., 
in  BowhoOiani  v.  Wilton  (8  E.  &  B.  UO) :  "But 
after  a  house  has  stood  in  such  a  position  twenty 
years,  it  acqnires  a  right  to  support  from  the 
adjoining  land."     This  must  at  least  mean  that  it 
is  evidence  from  which,  if  uncontradicted  or  unex- 
plained, a  grant  may  be  inferred.  In  the  judgment 
of    Lord  Campbell,  in  Sumphriet  v.  Broaden  (12 
Q.  B.  at  p.  749)  he  says :  "  Wnero  a  house  has  been 
supported  more  than  twenty  years  by  land  belong- 
ing to  another  proprietor  with  his  knowledge,  and 
be  digs  near  the  foundation  of  the  house,  whereby 
it  falls,  he  is  liable  to  an  action  at  the  suit  of  the 
owner  of   the  house."      He  cites  as   authorities 
SiantMv.  JoUard  (1  Selw.  N.  P.  457, 11th  edit.)  and 
Hide  T.  Thomborough  (2  0.  &  K.  250).  There  is  also 
the  judgment  of  Willes,  J.,  in  Bonomi  v.  Baekhemte 
(E.  B.  £  E.  at  p.  655),  where,  speakiog  of  the  right 
of  support  to  buildings  as  distingnisned  from  the 
right  of  support  to  land,  he  says  it  "must  be 
founded  upon  prescription  or  grant,  express  or 
implied."    It  is  impossible  that  these  passages 
could  have  been  written  unless  those  who  wrote 
them  were  of  opinion  that  a  right  to  Rupport  of 
a  building  from  the  adjacent  soil  of  an  adjacent 
owner  might  be  inferred  from  evidence  of  twenty 
years'  user.      I  am  thus   brought  to   acquiesce 
in   all    the    propositions    in    which   the  learned 
judges   of    the    Queen's    Bench    Division    were 
agreed,  and  have  only  further  to  give  my  opinion 
upon    the   proposition   on  which  they  differed. 
Unless  we  are  controlled  by  authority,  we  ought 
not,  as  it  seems  to  me,  to  take  what  I  will  respect- 
fully venture  to  call  the  bold  step  taken  by  Lush, 
J.    He  deprecates  that  which,  he  affirms,  was  an 
assumption  of  legislative  power  by  the  judges, 
who  introduced  the  fiction  of  a  lost  grant ;  but, 
with  deference,  I  think  he  exercises  the  power  of 


lesislation,  and  does  not  confine  himself  to  the 
duty  of  declaration  when  he  holds  that  a  twentv 
years'  user  without  physical  obstruction  shall  of 
itself,  as  matter  of  law,  confer  a  right,  not  liecaase 
such  facta  brin^  the  case  within  the  Prescription 
Act    or    the   Limitation    Act,   but   by    jndicisl 
auihority,  because  the  Statute  of  Limitations  hu 
fixed  twenty  years  as  the  limit,  after  which  nsder 
oertain  oonwions  an  action  cannot  be  maintained 
for  the  reoovery  of  real   property.    I  incline  to 
agree  that  the  judges  of  former  times  did  enooieh 
upon  the  legislative  function  in  what  they  held 
with  regard  to  the  doctrine  of  a  lost  grant,  ud 
to  the  effect  they  ga«e,  in  support  of  ibat  doctrine 
and  of  the  doctrine  of  prescription,  to  a  user  of 
twenty  years.    Yet  so  &r  as  their  ruling  bag  been 
affirmed  by  courts,  to  whose  decisions  we  owe 
obedience,  we  are,  in  my  opinion,  bound  to  accept 
and  apply  their  ruling.    But  I  do  not  think  tlist 
any  judges  now  should,  in  order  to  overcome  a 
different  apparent  hardship  or  difficulty,  folki* 
their  example.    This,  then,  being  the  doctrine 
which  is  to  be  applied,  a  (jneation  naa  been  raised 
whether,  in  applying  it,  it  is  necessary  to  fiod 
formally  that  there  has  been  a  grant  which  is  kst, 
or  whether  it  is  snfficient  without  going  on  to 
find  the  inference  that  there  has  been  a  grant 
and  that  it  is  lost,  to  find  the  fact  of  an  uninter- 
rupted user  for  twenty  years  after  knowledge  u( 
the  burden  imposed  on  the  adjacent  land.    That 
must  depend  on  whether  the  inference  is  to  lie 
treated  as  a  necessary  legal  oooseqnenoe  or  as  an 
inference  of  a  fact.    If  it  is  an  inference  merely 
of  law,  I  can  see  no  distinction,  not  even  the 
slightest,  between  the  doctrine  or  appUcation  of 
the  doctrine  of  a  lost  grant  and  the  doctrine  of 
prescription  under  the  Prescription  Act.    If  «e 
were  to  hold  that  it  is  a  mere  inference  of  lair,  it 
seems    to  me  that  we  should  be  doing  in  an 
analogous  form  fx«cisely  what  was  done  by  the 
judgment  of  Lush,  J.,  which  I  think  cannot  be 
supported.     Such  a  decision  is  legislation  and  not 
declaration.    The   forms  of  expression  used  by 
Lord  EUenborough,  by  Parke,  B.,  and  Bramirell, 
B.,  in  the  passages  I  have  cited,  are  relied  upon  »s 
showing,  it  is  said,  that  in  their  opinion  a  twenty 
years'  user,  uninterrupted  in  fact,  gives  an  abso- 
lute right,  and  therefore  a  right  whioh  cannot  be 
contradicted,  and  therefore  a  right  on  the  part  of 
the  plaintiff  who  has  proved  such  user  to  a  jndg- 
ment  thereupon  that  he  has  established  his  right. 
But  those  expressions  are  consistent  with  the 
view  that  those  learned  judges  were  speaking  of 
the  effect  of  evidence  of  user  for  twenty  yean 
without  any  other  evidence,  and  as  laying  down 
that  in  such  case  in  a  trial  before  a  judgeand 
jnry,  the  judge  would  be  bound  to  direct  the  jury 
to  find  the  existence  of  a  lost  grant.     They  seem 
to  me,  when  read  with  their  context,  to  be  oolf 
consistent  with  that  inter{Hetation  of  them.    I  do 
not  believe  that  any  one  of  those  learned  judges 
meant  to  say  that  in  the  case  of  a  trial  by  judge 
and  jury  the  plaintiff  could  succeed  without  a  find- 
ing by  the  jury  under  direction,  or  upon  considera- 
tion, of  the  existence  of  a  lost  orant :  none  of  them 
meant  to  say  that  a  special  verdict  would  have 
been  good  which  did  not  in  lerms  find  the  exist- 
ence of  a  grant.    No  case,  I  am  sure,  can  be  foand 
in  which  on  a  trial  with  a  jury  the  judge  has  not 
either  directed  the  jury  to  find,  or  left  them  to 
find,  the  fact  as  a  fact  whether  there  has  been  a 
grant.    No  judge  oonld  have  called  this  doctrine 


Digitized  by  VjVJVJV 


IC 


Jvij  5,  1879.] 


TUK  Law  timks. 


rvni.  >L..  X.  s_619 


Ct.  of  App.] 


Ahgus  akd  Co.  v.  Dalton. 


CCt.  of  Ajp. 


»  rarolting  doctrine,  nnleas  he  had  been  of  opinion  | 
that  the  jary  mast  be  asked  to  find  the  btct  as  an  | 
existioj;  fact.    If   it  were  only  an  inference   of 
hw,  there  is  nothing  which  can  be  called  revolting 
in  it.    In  order  therefore  to  Bnpp>ort  snch  a  claim, 
the  existence  of  a  lost  gprant  mast  be  foand  as  a 
hct    If  the  case  is  tried  before  a  judge  without  a 
jaiy,  he  must  find  each  fact,  though  he  may  not 
do  so  in  terms ;  if  it  is  tried  before  a  jodge  and 
jaiy,  inasmuch  oa  the  judge  cannot  in  such  case 
determine  any  fact,  it  is  the  jury  which  must  find 
the  &ot.    Tlu»  raiaea  anotlwr  qnestion,  namely, 
whether  the  judge  may  under  certain  circum- 
xtsnoes   direct    the  juiy   as  matter  of    law    to 
find  the    fact;    and   if   he    may,  what  are  the 
circumstances   under   which    he   may   or    must 
do  go.    It  ia  admitted  by  every  one,  I   think, 
that   he   is    bound    to    do    bo,  where    there   ia 
eridenoe  of  twenty  Tears  nninterrapted  oaer  after 
knowledge  of   the  nets  and  no  other  evidenoe. 
Now  arises  another  question,' which  is,  what  other 
eridence  is  admissible  or  may  be  acted  on  P    Is  it 
only  eridence  of  acts  of  interruption  F  or,  althoogh 
no  set  of  interruption  has  been  done,  may  evidence 
be  given  tending  to  show  that  no  grant  was  in 
fact  ever  made  ?  If  the  parties  are  alive,  may  they 
be  Icalled  to  prove  conclusively  that  there  never 
was  a  grant  P     If   the  qnestion,  whether  there 
tver  was  a  grant,  is  one  of  fhct  to  be  found  by  the 
jurr,  I  know  of  no  principle  of  law  which  can 
exclnde  evidence  tending  to  show  that  there  never 
iafoct  was  snch  a  grant.    The  L^^lature  might 
forbid  such  evidence  to  be  given,  but  there  the 
La^latnre  would  in  reality  enact  with  regard  to 
a_  ruht  to  lateral  support  a  Freeoription   Act, 
similar  to   that  which  they  have  enacted  with 
regard  to  lights  and  rights  of  way.    To  introduce 
into  the  common  law  proposition  as  to  a  lost  grant 
the  limitation  of  interruption  only  by  Acta  is  to 
introdace  a  limitation  wnich  it  required  an  Act  of 
Parliament  to  introduce  in  the  case  of  lights  and 
ways.    The  limitation  as  to  them  has  been  held  to 
be  an  inference  from  the  statute.   The  Legislature 
has  not  done  so.      The  doctrine   of  inferring  a 
lost  grant  was   brought   forwurd  and   applied, 
because  there  is  no  prescription.    The  distinction 
between  the  two  doctrines  and  the  legal  mode  of 
applying  the  latter  seem  to  me  to  be  clearly  laid 
down  by  Lord  Mansfield  in  the  Mayor  of  Hull  v. 
Homer  (Cowp.  102).    In  that  case  the  qnestion 
was  left  to  the  jury,"  whether  they  wonld  not  con- 
sider the  usage  from  the  year  1441  to  the  time  of 
action  brought "  (ie.,  in  1774)  "  sufllcient  ground 
to  presume  a  grant  of  the  duties  between  the  5th 
Bichard  II.  (anno  1382)  and  the  year  1441."  There 
had  therefore  obvioasly  been  an    uninterrupted 
nser  for  more  than  300  years,  and  yet  the  question 
was  left  to  the   jury.      "Now  with    regard    to 
admitting  evidence  to  satisfy  a  jnrv  that  a  charter 
did  exist  within  time  of  memory  which  is  not  pro- 
dnced  by  record,  my  opinion  is  this,  that  all  evi- 
doice  is  according  to  the  subject-matter  to  which 
it  is  applied.    There  is  a  great  difference  between 
leiu:tn  of  time  which  operates  as  a  bar  to  a  claim, 
sod  that  which  is  only  used  by  way  of  evidence. 
A  jury  is    concluded   by    length  of   time,  that 
operates  as  a  bar ;  as  where  the  Statute  of  Limita- 
tions is  pleaded  in  bar  to  a  debt ;  though  the  jury  is 
a^isfied  that  the  debt  is  due  and  unpaid,  it   is 
Klill  a  bar.    So  in  the  case  of  prescription,  if  it  be 
time  out  of  mind,  a  jury  is  bound  to  conclude  the 
right  from  that  prescription,  if  there  could  be  a 


legal  oommencement  of  the  right.  But  any  written 
evidence  showing  that  there  was  a  time  when  the 
prescription  did  not  exist,  is  an  answer  to  a  claim 
founded  on  prescription.  But  length  of  time 
used  merely  by  way  of  evidence  may  be  left  to 
the  oonsideration  of  the  jury  to  be  credited  or  not. 
and  to  draw  their  inference  one  way  or  the  other 
according  to  circumstances."  And  afterwards: 
"  In  questions  of  this  kind  possession  goes  a  great 
way,  but  tiiere  is  no  positive  rule  which  says  that 
ISO  years'  possession,  or  any  length  of  time  within 
memory  is  a  sufficient  ground  to  presume  a  char- 
ter." He  must  by  the  context,  mean  "  to  presume 
as  a  presumption  of  law."  Again :  "  Under  cir- 
cumstances it  may  be  left  to  the  consideration  of  a 
jury  or  of  a  court  of  equitv,  if  the  case  comes 
properly  before  them,  whether  there  ia  not  a 
sufficient  ground  to  presume  a  charter.  The  cases 
of  OampbeU  y.  Wilton  (3  East,  294),  Danoin  v. 
Upton  (2  Wms.  Sannd.  506),  and  Croat  r.  Lewis 
(2  B.  &  C.  686),  are  precisely,  as  I  understand 
them,  to  the  same  efifeot,  namely,  that  although  the 
user  is  fbr  twenty  years  without  interruption,  the 
inference  m,ust  be  left  to  the  jury.  I  am  there- 
fore of  opinion,  in  conclusion,  that  the  right  to 
lateral  support  from  the  ai^aoent  soil  of  an  adja- 
cent owner,  necessary  for  bmldings  in  addition  to 
the  support  necessary  for  the  soil  on  wfaieb  they 
stand,  is  not  a  right  of  propertT ;  but  that  such  a 
right  may  be  establishea ;  that  where  it  exists,  it 
consists  of  a  negative  easement,  by  which  the  land 
of  the  adjacent  owner  is  burdened  with  the  servi- 
tude that  it  cannot  be  so  used  as  to  deprive  the 
building  of  the  acyftcent  owner  of  the  support 
acquired  by  virtue  of  the  easement,  unless  an 
equivalent  support  is  sapplied ;  that  such  an  ease- 
nugfat  be  given  at  once  oy  express  grant  of  the 
owner  of  the  servient  property,  and  the  servitode 
so  imposed  would  pass  with  the  land ;  that  snob  a 
servitude  might,  as  matter  of  law,  be  proved  as  by 
prescription  at  common  law ;  but  could  hardly  hie 
so  proved,  as  matter  of  foot,  in  accordance  with  the 
leffH  conditions  of  evidence  as  to  each  a  prescrip- 
tion; that  such  an  easement  is  not  within  the 
Prescription  Act  (2  &  3  Will  4,  o.  71) ;  that  such 
an  easement,  if  it  exist  in  a  particular  case,  must, 
in  contemplation  of  law,  have  originated  in  a 
grant ;  that  the  claim  to  it  may  be  supported  by 
evidence  complying  with  the  legal  doctrine  of  an 
alleged  lost  grant ;  that  if  in  any  particular  ease 
eyidenoe  be  given  of  the  existence  for  twenty 
years,  without  interruption,  of  a  building  which 
tor  that  period  has  required  and  had  support  from 
the  soil  of  the  adjacent  owner,  and  the  building  is 
of  such  a  nature  or  in  snch  a  position  that  it  must 
have  been  apparent  to  any  observant  person  that 
it  required  such  support,  or  if  the  adjacent  owner 
in  fact  had  noticed  that  it  required  snch  sopport, 
and  if  no  evidence  be  given  tending  to  show  that 
there  could  not  have  originally  been  or  that  there 
was  not  and  never  had  been  a  grant,  tiie  plaintiff 
wonld  be  entitled  to  a  direction,  as  matter  of  law, 
to  the  jury  to  find  for  the  plaintiff  a  right  to 
support,  as  if  he  had  a  grant  which  is  lost.  If 
the  existence  of  the  building  for  twenty  years 
be  proved,  but  there  is  contradictory  or  doubtful 
evidence  as  to  the  question  whether  it  must  have 
been  apparent  that  it  required  support,  or  whether 
the  adjacent  owner  had  notice  that  it  required 
support,  or  of  oircumstanoeB  lending  to  show  that 
there  could  not  have  been  and  was  not  and  never 
had  been  any  grant,  or  the  like,  then  the  cvidc:icc 


Digitized  by 


Google 


620-Vol.  XL,  N.  8.] 


THE   LAW   TIMES. 


t  Wy  5, 1871 


Chan.  Div.] 


Moor  v.  Ak6U)-Ita.lian  Bank. 


[Chah.  DlT. 


mtiBt  be  left  to  the  jury  for  them  to  say,  whether 
they  will  or  will  nob  find  for  the  plaintiS  a  right 
to  support  in  respect  of  a  grant  which  is  lost.  If 
there  be  no  evidence  of  the  existence  of  the 
building  for  twenty  years,  or  if  there  be  undis- 
puted or  net'essarily  conclusive  evidence,  or  if  it 
be  admitted  that  there  was  no  grant  and  never 
had  been  any  grant,  then  the  defendant  is  entitled 
to  a  direction,  as  matter  of  law,  in  his  favour. 
Upon  the  present  occasion  it  seems  to  me  that  the 
case  was  at  the  trial  treated  by  all  the  parties 
upon  the  footing  that  there  was  concluBive 
evidence,  or  an  admission,  that  there  never  had 
been  a  grant.  I  am  of  opinion  that  there  wan  no 
evidence  of  negligence  in  excavating.  I  am, 
therefore,  of  opinion  that  all  the  defendants  were 
entitled  to  a  decision  in  their  favoar,  that  the 
plaintiffs  had  no  right  to  the  support  they  claimed, 
and  that  they  had  given  no  evidence  of  negligence, 
and  that  therefore  the  plaintiffs  had  made  no  case 
against  any  of  them.  The  point  raised  with  regard 
to  Bmaer  v.  Peate  (35  L.  T.  Rep.  N.  S.  321  ;  L.  Bep.  1 
Q.  B.  Div.  321)  does  not  therefore  become  material. 
I,  therefore,  give  no  opinion  upon  it.  The  judg- 
ment should,  in  my  opinion,  be  affirmed. 

Judgment  reversed,  and  order  made,  directing 

that    the    defendant!    should    elect,    within 

fourteen  days,  whether  t'ey  would  take  a 

new  trial,  and  if  they  did  not  so  elect,  that 

judgment  should  he  entered  for  the  plaintiffs 

for  the  amount  of  damages  assessed  by  tlie 

special  referee. 

Solicitors  for  plaintiffs,  Shum,  Grossman,  and 

Grossman,  for  Stanton  and  Atkinson,  Newcastle- 

npon-Tyne. 

Solicitora  for  the  Commissioners  of  Works  and 
Buildings,  The  Solicitor  for  the  Treasury ;  Hare 
and  Fell,  agents. 

Solicitors  for  defendant  Dalton,  Prior,  Bigg, 
Ghitreh,  and  Adams,  for  T.  Dalton,  Leeds. 
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Saturday,  Feb.  8. 

(Before  Jessel,  M.R) 

Mode  v.  Anglo-Italian  Bank,  (a) 

Company —  Winding-up — Secured  creditor — Rules 
in  bankruptcy — Judicature  Act  1876,  «.  10 — Im- 
movahle  properly  in  foreign  country — Injunc- 
tion. 

Sect.  10  of  the  Judicature  Act  1875  does  not  make  all 
the  rules  of  bankruptcy  apply  to  a  secured  debt. 

There  is  no  mode  in  a  winding-up  of  applying  the 
bankruptcy  rule  that  a  petitioning  creditor  with 
a  secured  debt  must  either  give  up  or  value  his 
security  (in  the  latter  case  proving  for  the  dif- 
ference), as  there  are  no  means  of  knowing  in  the 
winding-up  whether  the  company  is  insolvent  or 
not. 

A  secured  creditor  may  present  a  peiitionfor  a  wind- 
ing-up. 

When  a  foreign  tribunal  hoe  seisin  of  a  matter 
respecting  immovable  propeity  within  its  juris- 
diction, and  all  the  parties  are  before  it,  a» 
English  court  will  not  interfere. 

The  Florence  Land  and  Public  Works  Company 

was  incorporated  in  Jnn.  1866,  end  resisfpred 
(a;  Bcported  by  J.  D.  'iUiiit i-tox,  Esu.,  i>uir.iUi-ut-LAW. 


under  the  Companios  Act  1862  for  the  pnrpose 
of  purchasing  a  concession  of  freehold  lands  and 
buildings  in  the  city  of  Florence,  and  for  the 
execution  of  works  authorised  Dy  the  said  con- 
cession. 

In  1868,  in  purenance  of  powers  contuned  is 
the  articles  of  association  of  the  company,  mort- 
gage debentures  were  issued  to  the  amount  of 
40,OOOZ.  They  were  executed  as  deeds  under  tbe 
common  seal  of  the  company,  and  were  in  the 
following  form : 

The  Florence  I/and  and  Pablio  Works  Cknnpuqr  Limitol. 
Coital  500,0001. 
Obligation, 
Total  issue  250,0001. 

The  Florence  Land  and  PabUc  Works  Corajrair 
Limited,  in  consideration  of  the  anm  of  one  hnnilnd 
pounds  adyonoed  and  lent  to  them  by  ....  ot  ... . 
do  herebj  in  pnrsnanoe,  and  nnder  the  power  of  tlieir 
articleB  of  association,  bind  themselves,  their  anoceffion, 
assigns,  and  all  their  estate  property  and  effects,  to  pa; 
to  the  said  ....  or  bearer  on  presentation  of  this  b<n»l 
at  the  registered  office  for  the  time  being  of  the  taid 
company  m  England,  the  said  principal  stun  of  one 
hondred  ponnda  on  the  24th  day  of  Jnne  1878,  and  abo 
interest  on  ibe  said  principal  sum  of  100{.  until  Txid  tt 
the  rate  of '6  per  cent,  per  annum  at  the  times  and  placet 
mentioned  in  the  conpona  attached  hereto. 

Provided  also,  and  it  is  hereby  declared  that  this  bMd 
is  issned  snbiect  to  and  in  aooordanco  with  the  cosditioia 
and  scale  endorsed  hereon. 

The  indorsement  referred  to  the  powers  and 
methods  of  redemption  of  the  said  debentures. 

No  other  debentures  were  issued,  and  none  d 
those  issued  bad  been  redeemed,  or  the  interest 
thereon  paid  since  Dec.  1875. 

Tbe  plaintiffs,  Maria  Moor,  David  Smith,  and 
George  David  Richardson,  were  the  executors  and 
trnstees  of  Henry  Moor,  who  was  a  holder  d 
fifty-four  of  the  said  debentures,  which  becsoiB 
payable  on  24th  Jnne,  1878.  and  in  respect  ot 
which  54001.,  and  interest  at  6  per  cent  from 
Dec.  24, 1875,  were  owing  to  the  plaintiffs. 

The  defendants,  the  Anglo-Italian  Bank,  are  in 
Eoglish  joint-stock  company,  registered  under  the 
Act  of  1862,  havioc;  a  registered  ofSce,  and 
carrying  on  their  business  in  England. 

The  defendant  bank  alleged  that  the  oompsnj 
was  indebted  to  them  in  tbe  sum  of  83,2711.  3t, 
and  interest,  which  debt  was  secured  by  mortgap 
of  certain  lands  and  buildings  belonging  to  the 
company  at  Florence.  The  plaintiffs  alleged  that 
at  the  date  of  such  advances  tbe  bank  had  full 
notice  of  tbe  issue  of  the  said  debentures. 

On  the  21st  July  1877  tbe  bank  presoited  a 

Eetition  for  the  winding-up  of  the  Florence  Land 
'ompany,  but  in  their  petition  did  not,  as  the 
plaintiffs  alleged,  estimate  the  value  of  thtk 
security,  or  otter,  or  in  any  way  express  their 
willingness  to  give  up  the  same  to  be  realised  by 
the  company  or  its  liquidator,  but  claimed  to  prow 
for  the  whole  sum  due  with  interest,  without 
making  any  deduction  in  respect  of  the  security. 

It  was  alleged  by  the  bank  that  on  the  29» 
Aug.  1877  executive  power  was  given  to  th«i 
mortgage  in  Italy,  and  authority  given  to  the 
proper  officer  to  enforce  the  same. 

On  the  3rd  Nov.  1877  an  order  was  made  for  lie 
winding-up  of  the  company. 

On  the  24th  May  1878  the  plaintiffs  took  out  a 
summons  in  the  liquidation  for  a  declaration  that 
the  said  mortga^.;©  debentures  were  a  charge  upon 
all  tbe  estate,  property,  and  effects  of  the  company, 
und  lor  iusjjfcctiou  of  tbe  ducuiucuts  in  the  posses- 
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<ion  of  the  company  relatinfj  to  its  estate,  pro- 
perty, and  effects,  and  the  issue  of  the  said 
mortgege  debentares. 

By  an  order  upon  the  hearing  of  the  summons 
by  Hall,  Y.C.,  the  judge  being  of  opinion  that  the 
raid  debentures  did  not  operate  as  such  a  charge 
made  no  order  except  that  the  applicants  were  to 
be  at  liberty  to  institute  an  action  against  the 
company  in  respect  of  the  debentures. 

By  an  order  of  the  Court  of  Appeal,  dated  the 
18th  Dec.  1878,  upon  appeal  from  the  order  of 
Hall,  Y.C.,  the  court  declared  that  upon  the  true 
construction  of  the  said  mortgage  debentures  a 
charge  was  created  upon  the  estate,  property,  and 
effects  of  the  company ;  but  the  declaration  was 
without  prejudice  to  any  question  as  to  whether 
land  in  any  foreign  country  or  what  estate,  pro- 
perty, and  effects  were  comprised  in  the  mortgage 
debentures,  and  other  mortgages  (if  any)  of  the 
company.  The  appeal  is  reported  L.  Bep.  10  Ch. 
Div.  530. 

The  defendants  had  in  the  meantime  taken  legal 
proceedings  in  the  Italian  courts  to  realise  their 
security  fay  means  of  a  judicial  sale  of  the  pro- 
perty in  Florence,  which,  as  the  plaintiffs  alleged, 
was  the  only  property  available  for  the  payment 
of  the  creditors. 

The  plaintiffs  therefore  brought  their  present 
action  against  the  bank  and  the  company,  claim- 
ioff,  on  behalf  of  themselTes  and  all  the  other  ' 
debentnre  holders,  a  declaration  that  the  bank  was 
not  entitled  to  a  first  or  any  charge  on  the  pro- 
perty of  the  company,  and  that  they  might  be 
restrained  by  injunction  from  selling  or  disposing  of 
the  property  of  the  company,  or  receiving  any  of  the 
znoneye  arising  from  such  sale,  and  that  ic  might  bo 
declared  that  the  plaintiffs  and  all  other  holders  of 
mortgage  debentures  were  entitled  pari  pa$*n  to  a 
first  diarge  upon  all  the  real  and  personal  estate 
(wherever  situate]  of  the  Florence  Land  Company 
for  the  moneys  claimed  by  the  same  deben- 
(ores. 

The  plaintiffs  moved  that  the  defendant  bank, 
their  servanta  and  agents,  might  be  restrained 
by  injunction  ontil  the  hearing  of  the  action-  or 
further  order  from  selling  or  disposing  of  the 
whole  or  any  part  of  the  property  of  the  company 
under  the  securities  alleged  to  be  held  by  them,  or 
from  receiving  any  money  arising  from  the  sale  of 
any  of  the  property  of  the  company  sold  under 
or  by  order  of  any  foreign  court  or  other- 
wise. 

The  evidence  of  an  Italian  advocate  was  adduced 
to  the  effect,  that  when  the  sale  took  place  under 
the  order  of  the  Italian  court  at  Florence,  the  pur- 
chase-money would  be  under  the  custody  of  the 
court,  and  would  not  be  disposed  of  without  notice 
to  the  other  claimants. 

Boxburgh,  Q.C.  and  Whitehome  for  the  motion. 
— ^The  debenture  holders  have  the  prior  charge, 
and  the  bank  took  their  mortgage  with  notice  of 
that  charge.  The  bank,  by  the  proceedings  which 
have  been  taken,  must  be  taken  to  have  elected  to 
go  on  the  general  estate,  and  to  have  given  up 
their  security.  If  they  sell,  therefore,  they  hold 
the  proceeds  upon  trust  for  the  creditors  as  a 
body.  By  the  combined  operation  of  sect.  10  of 
the  Judicature  Act  1875,  which  provides  that  in 
the  wicding-np  of  insolvent  companies  the  same 
roles  shall  prevail  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to 
debts  and   liabilities    provable    as  are  in   force 


under  the  law  of  bankruptcy,  and  of  sect.  6  of  the 
Bankruptcy  Act  1869,  by  which  it  is  provided  that 
the  petitioning  creditor's  debt  must  not  be  a 
secured  debt,  unless  the  creditor  state  his  readinesn 
to  give  up  his  security  on  the  debtor's  adjudica- 
tion as  a  bankrupt,  or  to  give  an  estimate  of  the 
value  of  the  security,  and  prove  for  the  rest,  the 
bank  cannot  get  relief  both  as  secured  and 
unsecured  creditors.  Here  the  bank  has  elected 
to  prove  as  for  an  unsecured  debt,  because  they 
have  not  fulfilled  the  conditions  mentioned  in  the 
sections  referred  to  by  the  Bankruptcy  and  Judi- 
cature Acts.     See 

Ex  parte  Athtcorlh,  80  L.  T.  Eop.  N.  S.  906  j  L.  Bep. 
18  liki.,  705. 

In  the  case  of  Be  Printing  and  Numerieal  Regis- 
tering Oompany  (38  L.  T.  Rep.  N.  S.  676;  L.  Eep. 
8  Ch.  Div.  535),  your  Lordship  said  with  respere 
to  the  10th  section  of  the  Judicature  Act  1875 : 
"  Ab  I  read  the  section  the  respective  rights  oE 
the  secured  and  onseonred  creditors  of  a  company 
in  liquidation  are  the  same  as  under  the  law  of 
bankruptcy."    See  also 

Bs  Baibtmis,  85 L.  T.  Bsp.N.  S.S33;  L.  Bep.  Ch. 

Div.  488; 
Campbell's  cote,  L.  Bep.  4  Ch.  Div.  470 ; 
Be  Stoctbm  Iron  Fwmaee  Company,  40  L.  T.  Bep. 

N.  S.  19 :  h.  Bep.  10  Ch.  Div.  335 ; 
Ex  parte  Tail,  L.  Bep.  13  Eq.  811. 
Bavey,  Q.C.  and  SHrling  for  the  Anglo-Italian 
Bank. 

Ince,  Q.C  and  Ci'oasley  for  the  liquidators  of 
the  company. 

Jbssel,  M.R. — I  do  not  want  to  hear  you,  Mr. 
Davey.  This  is  an  experiment,  a.s  stated  really  by 
the  counsel  making  the  motion,  but  it  appears  to  me 
the  more  it  is  looked  into  the  less  ground  there  is 
for  aanotioning  such  an  experiment.  The  plain- 
tiffs are  some  of  the  debenture  holders  of  a  com- 
pany which  is  being  wound-up,  the  Florence  Land 
and  Public  Works  Company  (Limited).  The  first 
defendant  is  the  Anglo- Italian  Bank,  whioh  h<^  a 
first  mortgage  on  some  immovable  property  at 
Florence,  id  Italy,  consisting  chiefly  of  houses 
which  belong  to  the  company,  and  the  second 
defendant  is  the  oompany  appearing  by  its  liquida- 
tor. The  object  of  the  motion  is  to  restrain  the 
sale,  at  the  instance  of  the  Anglo- Italian  Bank  by 
the  Italian  tribunal  at  Florence,  of  the  property 
which  is  subjected  to  this  first  mortgage  on  the 
ground  that  the  Anglo-Italian  Bank  is  locally  sub- 
ject to  the  jurisdiction  of  this  court,  and  that 
the  plaintiffs  have  an  eqaity  to  restrain  such  sale. 
It  appears  also  that  the  sale  will  not  take  place 
very  rapidly;  it  will  be  at  least  two  or  three 
months  before  it  takes  place,  and  that  when  it  does 
take  place  the  money  will  be  brought  into  the 
foreign  court,  and  will  not  be  disbursed  without 
notice  to  all  the  claimants,  and  it  is  not  suggested 
on  the  part  of  the  applicant  that  any  other  mode 
of  sale  is  possible  when  there  is  a  mortgage  or 
mortgages,  except  a  sale  through  the  Italian  tri- 
bunal;  in  other  words,  the  mortgagee  cannot,  in 
Italy,  whatever  he  can  do  in  this  country,  sell  the 
property  except  through  the  tribunal.  That  is 
almost  matter  of  common  knowledge  as  regards 
continental  law;  but  we  have  in  this  case 
the  evidence  of  an  advocate  to  that  eCeot. 
That  being  so,  the  first  question  one  natu- 
rally a-sks  IS,  why  should  I  interfere  at  all  ?  If 
the  plaintiffs  have  any  rights,  those  rights  will 
bo  finally  adjudicated  upon  at  the  trial  of  tha 
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action,  long  before  the  money  can  be  diatribnted. 
Resides  that,  the  plaintiffs  woald  appear  before  the 
Florence  tribunal  and  claim  their  snare  of  the  pro- 
ceeds. It  is  not  snggested  that  the  Florentine 
tribanal  does  not  know  hoir  to  sell  property 
sabjeot  to  its  jurisdiction.  But,  inasmuch  as  the 
case  has  been  argued  on  the  merits,  and  the 
merits,  or  so  called  merits,  raise  some  points  of 
law  upon  which  I  have  formed  a  very  decided 
opinion,  I  see  no  reason  for  resting  my  decision 
merely  on  the  gronnd  that  it  is  not  a  proper  sub- 
ject for  aa  interlocutory  application,  because  the 
cause  will  be  heard,  if  it  is  ever  heard  at  all,  before 
t  he  sole  takes  place,  or  rather,  before  the  pro- 
ceeds are  distributed.  Now  the  plaintiffs  say  tnis  : 
they  say  as  debenture  holders  of  the  oompany  they 
have  a  charge  .on  all  the  property  of  the  oompany, 
and  that  their  charge  is  prior  in  equity  to  the 
charge  of  the  Anglo-Italian  Bank.  They  say, 
secondly,  that  eveu  supposing  it  is  not  prior  in 
eqni^  to  the  chai^  of  the  Anglo-Italian  Bank, 
yet  the  Anglo-Italian  Bank  in  Italy  have  by  virtue 
of  certain  proceedings  taken  in  liquidation  of  the 
company,  and  by  certain  provisions  of  tihe  Jadioa- 
ture  Act,  forfeited  or  lost  their  secnrity,  and  that 
forfeiture  or  loss  of  the  secnrity,  as  I  understand 
it,  enures  in  some  mysterious  way  which  I  do  not 
understand  for  the  benefit  of  the  plaintiffs.  Now 
I  will  examine  each  of  these  points.  First  of  all 
as  regards  the  charge  of  the  plaintiffs,  that  has 
been  established  by  the  decision  of  the  Appeal 
Court,  in  which  I  myself  took  part  on  the  20th 
Nov.  last.  But  uiat  established  something 
more  than  that  the  plaintiffs  had  a  charge; 
it  also  established  that  the  chaise  was  snbject 
to  any  mortgage  made  by  the  oompany 
carrying  on  their  bnsiness  before  the  debenture 
holders  interfered  to  stop  them,  and  therefore  in 
equity,  notice  or  no  notice,  tJhe  charge  of  the 
defendants,  the  Anglo-Italian  Bank,  would  be 
prior  to  that  of  the  plaintiffs.  What  I  said  in 
the  Appeal  Court — ^which,  of  oourse,  is  binding 
upon  me  here — is  this :  I  said  "  Some  security. 
Now  what  kind  of  security."  Then  I  say,  "Yon 
may  arrive  fairly  at  the  conclusion  that  it  means 
this  kind  of  security ;  that  the  bond  or  debenture 
shall  be  a  secnrity  on  the  property  of  the  company 
08  a  going  concern,  snbject  to  the  powers  of  the 
directors  to  dispose  of  the  property  of  the  com- 
pany, while  carrying  on  its  business  in  the 
ordinary  way.  It  is  to  be  observed,  as  I  said 
before,  that  the  whole  of  the  snb-seotions  in  clause 
88  are  subordinate  to  the  introductory  words  that 
it  is  to  be  in  the  management  of  the  affairs  and 
business  of  the  company.  It  is  therefore  incon- 
sistent to  suppose  that  the  moment  you  executed 
a  bond  or  debenture  you  paralysed  the  oompany 
and  prevented  it  carrying  on  its  business,  for  it 
yon  read  the  words  to  mean  a  charge,  as  I  do, 
nnder  the  articles  on  the  property  of  the  oompany, 
then  of  course  they  oonla  not  make  any  practical 
use  of  the  money  borrowed,  because  that  would 
become  the  property  of  the  company,  and  anybody 
with  notice  would  be  liable  on  that  view  to  repay 
it  to  the  mortgagee  or  debenture  holder.  Tnat 
would  be  an  extravagant  result.  Another  would 
be  this, — ^that  if  the  company  is  formed  to  build, 
and  to  let,  and  mortgage  its  property,  you  oan 
neither  lease  nor  mortgage  without  the  consent  of 
every  individual  bondholder  or  debenture  holder  ; 
which,  again,  to  my  mind  would  be  extravagant. 
But  if  yon  read  it  as  making  a  charge  only  to  this 


extent,  subject  to  the  powers  of  the  directon 
whilst  they  are  carrying  on  the  bnsineia,  then  if 
tbey  make  default  in  payment  of  the  principal  or 
interest,  a  creditor  can  apply  to  a  court  of  justice 
for  a  receiver  and  stop  them  going  on ;  bat  sub- 
ject to  that  they  carry  on  their  business  as  nsmi, 
leaving  the  creditor  to  his  remedy  in  case  of 
default  or  in  case  of  a  winding-up."  Jubsi, 
L.J.  took  the  same  view.  After  saying  it  is 
a  charge  on  the  nndertaking  he  goes  on  to 
say,  "  I  am  of  opinion  that  the  law  does  not  aDoir 
such  a  company  to  charge  its  undertakinc,  msHi- 
ing  thereby  to  charge  the  assets  for  tne  time 
being."  Aiid  then  he  goes  on :  "Of  ooune  it 
would  leave  them  (that  is  the  company)  masten 
to  deal  with  the  property  as  long  as  the  company 
remained  a  going  conoem,  just  as  Lord  Justice 
Giffard  said  in  one  of  the  cases  cited  in  argument 
that  the  company  bemg  a  company  capible  of 
buying  property,  selling  it,  disposing  of  it,  sod 
making  specific  mortgages  upon  it,  they  were  to 
go  on  doing  that  aooordmg  to  the  constitution  of 
the  oompany,  which  the  peraons  lending  the 
money  must  have  known."  Beading  it  aa  1  do  u 
a  chuge  on  the  assets  of  the  oompany  fbr  the 
time  being,  that  would  not  in  the  slightest  degree 
interfere  with  the  oompany  carrying  on  the  nui- 
ness  for  which  it  was  incorporatM,  so  that  the 
effect  of  the  notice  did  not  at  all  prevent  the 
mortfjage  of  the  Anglo-Italian  Bank  being  piior 
in  pomt  of  security  to  the  security  of  the  p1ainti£ 
That  disposes  of  that  part  of  the  case.  Nov 
then,  ^at  being  so,  I  will  examine  tJie  next  pvt 
of  the  case.  U  was  said  that  the  effect  of  tite 
10th  section  of  the  Judicature  Act  1875  wm  to 
make  all  the  rules  of  btmkmptc^  Bpply  to  t 
secured  debt.  Well,  that  is  not  qnite  so.  When 
you  oome  to  look  at  the  section,  all  it  says  is  thie, 
that  "  in  the  winding-up  of  anv  oompany  whose 
assets  may  prove  to  oe  insuflioieiit  for  the  p*j- ' 
ment  of  its  debts  and  liabilities  and  the  costn  of 
winding-up,  the  same  rules  shall  prevail  and  he 
observed  as  to  tbb  respective  rights  of  seeored 
and  unsecured  creditors,  and  as  to  debts 
and  liabilities  provable,  and  as  to  the  Taloaticm  of 
annuities  and  fntore  and  contingent  liabilitiei 
respectively,  as  may  be  in  force  for  the  tinae  being 
under  the  law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt,"  the  saae 
law  shall  prevail.  That  only  applies  where  the 
assets  prove  insnf&cient;  that  is,  it  does  not 
apply  to  a  winding-up  fienerally,  but  to  • 
winding-up  in  oases  of  maolvenoy.  Now  tibe 
same  rules  are  to  apply  as  to  the  respectin 
rights  of  secured  and  unsecured  creditors.  Wbtt 
are  the  rules  as  regards  secured  and  unseonred 
creditors  which  it  is  alleged  apply  here?  It 
appears  to  me  the  whole  of  the  argument  which 
has  been  addressed  to  me  is  founded  on  a  mistaken 
reading  of  that  section  of  the  Judicature  Act, 
which  the  plaintiffs  say  ia  this.  They  say  that  • 
petitioning  creditor  in  bankruptcy  in  mder  to 
obtain  adjudication  must  be  an  unsecnred  creditor. 
That  is  quite  correct  in  this  sense  that  he  most  be 
a  creditor  who  either  never  had  secnrity,  or  if  h* 
has  one,  has  given  it  up  or  valued  it,  asserting  it 
to  be  less  in  value  than  the  debt,  and  presents  hie 
petition  as  being  well  founded  on  the  balance  of 
the  debt  after  setting  off  the  value  of  the  secnrity, 
'  and  that  balance  must  amount  to  a  certain  sam. 
That  is  quite  tme  in  bankruptcy  to  obtain  adjod^ 
cation,  bat  it  has  nothing  whaterer  to  do  with 
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wiDding-apk  There  are  no  saoh  rules  in  windiiiff- 
up ;  a  aeoared  creditor  may  present  a  petition  ror 
a  winding-ap,  in  fact  yon  might  not  know  at  the 
time  of  the  winding-up  whether  it  is  what  is  called  a 
shareholder's  liquidation  or  a  creditor's  liquidation 
— ^in  fact  whether  the  company  is  solvent  or  insol- 
vent. !No  such  roles  apply  at  all,  but  the  winding- 
op  Lb  eqotdly  good,  whether  it  is  obtained  by  a 
secured  creditor  or  an  unsecured  creditor,  'i'be 
analogy  fails  because  in  applying  the  rule  of 
bankruptcy  yon  must  see  that  you  can  apply  it  to 
the  winding-up ;  and  there  is  no  mode  of  applying 
this  rule  in  bankruptcy  to  a  winding-up.  "That 
would  altogether  dispose  of  the  supposed  analogy : 
hat  there  is  a  little  more  in  it  than  that  when  yon 
oome  to  examine  it.  In  the  next  plaoe,  I  am  not 
aware  of  any  rule  in  bankruptcy  t^t  forfeits  the 
petitioning  creditor's  debt.  The  role  in  bank- 
mptcy  requires  you  before  the  person  is  adjudged 
a  bankrupt  to  see  (when  I  say  "  you,"  I  mean  the 
judicial  authority  in  bankruptcy,  the  registrar  or 
judge  as  the  case  may  be)  before  he  adjudicates  a 
man  a  bankrupt  to  see  there  is  a  proper  unsecured 
debt  in  the  manner  I  bare  explained.  Bat  if  the 
abjudication  is  made  without  this  being  looked 
into  the  only  result  is  the  adjudication  is  bad, 
and  yon  may  set  it  aside  in  due  time.  It  does  not 
deprive  the  petitioning  creditor  of  anything  that 
I  am  aware  of ;  and  you  must  carefully  distinguish 
betwem  the  notion  of  forfeiture  and  the  decisions 
on  tbe  doctrine  of  election  in  bankruptcy,  which 
relate  to  a  totally  different  subject.  In  bank- 
mptoy,  if  a  secured  creditor  wants  to  prove,  he 
must  do  one  of  three  things :  he  may  give 
np  his  security  altogether,  and  prove  for  the 
full  amount;  <»  he  may  get  his  security 
valued,  and  prove  for  the  difference;  or  he 
may  sell  and  realise  his  security,  and  then  prove 
for  the  difEerence.  If  without  doing  either  of  the 
latter  two  things,  he  proves  for  the  full  amount, 
as  he  cannot  prove  for  the  full  amount  and  receive 
a  dividend  except  on  the  theory  of  giving  np  the 
secnrity,  be  diows  by  that  an  intention  to  gpve  up 
his  secimty,  and  if  be  so  proves  and  receives  a 
dividend  or  votes,  he  shows  pretty  conclusively 
that  he  has  finally  elected  to  give  np  his  security 
and  take  his  dividend ;  in  other  words,  having  two 
fonds  to  resort  to,  the  bankrupt's  general  estate  so 
as  to  get  a  dividend  on  the  whole  amount  of  his  debt, 
or  his  seonrityi  he  elects  to  take  the  bankrupt's 
estate,  and  in  that  way  gives  up  his  security.  It 
is  not  forfeiture,  it  is  election ;  but  the  petitioning 
creditor  gets  nothing  unless  he  proves.  There  is 
no  obligation  on  the  petitioning  creditor  to  prove; 
he  mav  make  the  man  a  bankrupt,  and  then  he 
might  be  satisfied  as  far  as  he  is  concerned  and 
leave  other  creditors  to  prove ;  he  does  not  elect 
simply  by  making  a  man  a  bankrupt,  as  I  pointed 
out  to  Mr.  Whitehome  in  the  course  of  the  arga>' 
ment.  It  is  a  new  doctrine  of  forfeiture  to  be 
brought  into  bankrupt  law,  if  the  petitioning  cre- 
ditor is  to  lose  his  secnrity  without  getting  any 
thing  out  of  tiie  bankmpt's  estate ;  it  is  no  longer 
election — it  is  forfeiture,  and  forfeiture  must  be 
discovered  in  some  Act  of  Parliament,  or -section 
of  an  Act  of  Parliament,  and  there  is  no  such 
section  to  be  found.  It  appears  to  me,  therefore, 
as  far  I  know  that  there  is  no  such  rule  in  bank- 
raptej,  and  therefore  even  if  the  Judicature  Act 
were  to  be  read  differently  to  what  I  read  it,  the 
same  result  would  follow  under  bankruptcy 
law.    There  is  only   one  other  point  I  wish  to 


remark  upon,  and  it  is  t^us,  the  nature  of  the 
injunction  asked.  Now  the  real  iiyanotion 
adced  is  to  restrain  the  defendants,  the  mortgage 
creditors,  suing  in  the  court  of  the  country  where 
the_  immovable  property  is  situate  to  obtain  a 
decision  in  the  oourt  of  that  country  on  the  law 
relating  to  the  dispositioa.  of  that  immovable  pro- 
perty. Frintd  fade  this  court  cannot  interfere  to 
restrain  that  praoeeding.  The  court  of  theoonntry 
mnst  be  assumed  to  know  more  about  the  law  of 
its  own  coontrj,  t^n  the  oourt  of  a  foreign 
countty,  and  the  risk  of  miscarriage  in  this  court 
if  it  undertook  to  administer  Italian  law  would  be 
much  greatw  tham  in  the  court  of  Italy,  who  are. 
of  course,  more  ^miliar  with  their  own  law,  and 
as  all  parties  can  appear  in  tiiat  court  and  have 
their  rights  finally  settled,  it  appears  to  me  it 
would  be  in  the  highest  degree  inconvenient  for 
this  court  to  interfere  at  all,  more  especially  when 
to  use  an  English  phrase,  the  Italian  courts  first 
had  seisin  of  the  matter,  and  have  bad  seisin  of  it 
for  some  two  or  three  years  now  past.  On  this 
ground  also  I  should  feel  myself  quite  unable  to 
accede  to  the  present  motion,  which  must  be 
refused  with  oosts. 

Solicitors :  Lewii,  Mwuu,  and  Iiongdeni  0.  M. 
Clements  ;  Gcurr,  Baunitter,  and  Co. 


May  1,  2,  and  7. 
(Before  Bacon,  V.C.)  * 

Kelly  v.  Btlzs.  (a) 

Copyright— Bight  to  vte  title  of  a  looJo— Trade 
marie — Exdutive  ute  of  name  "Pott  Offiee" 
Directory— Copyright  Aet  1842  {Sir  6  Viet.  c.  45). 

The  plaintiff  had  been  in  the  hdbU,  tinee  1852,  of 
publishing  nuinerotu  county  and  trade  dvredoriet, 
vhidi  he  had  eaiUd  alwayi  "  poet  ofiee  "  direc- 
tories, and  was  the  registered  proprietor,  under 
the  Copyright  Act,  of,  anwngst  others,  "  The  Post 
Office  Directory  of  the  West  Biding  of  Yorkshire." 
The  dsfendants  had,  taiih  the  assistance  of  the 
postmaster  at  Bradford,  compiled  a  directory 
for  that  town,  vhidt  they  proposed  to  eaU  the 
"  Post  Office  BraJ^ford  Dvre^ry"  In  an  action 
by  the  plaint^  to  restrain  the  intended  publica- 
tion  by  the  defendants  of  their  directory  toiih  the 
words  "  post  office  "forming  part  of  the  tUle,  and 
from  in  any  way  representing  their  directory  as 
a  "post  cffiee"  directory,  or  from  doing  any- 
thing which  might  indues  the  public  to  believfi 
that  their  directory  was  in  any  way  eownecied 
with  the  plaintiff. 

Held,  that  the  taking  a  part  of  the  tiUe  of  a  regis- 
tered copyright  work  toitJiout  fraud  and  without 
any  circumstances  from  which  an  animus  furandi 
could  be  inferred,  was  not  an  infringement ;  and 
that,  as  to  the  plaintiff's  property  in  the  namn 
"  post  office  "  as  a  quasi-trade  mark,  a  right  of 
that  kind  could  only  aUaoh  whore  the  wares 
offered  for  sale  were  so  nearly  identical  that  the 
u8f  of  the  particular  trade  mark  or  name  might 
mislead  unwary  purchasers. 

Judgment  for  the  defendants. 

Action. 

This  was  an  action  by  Edward  Bobert  Kelly, 
registered  proprietor  under  the  Copyright  Act 
1842  of  a  book  entitled  "  Post  Office  Directory  of 
West  Biding  of  Yorkshire,"  which  included  the 

(a)  Stportad  by  W.  Cowsu  Davus,  Ssq.,  Bsrri«tec-atJ«w. 
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town  of  Bradford,  to  restrain  the  intended  publi- 
cation by  the  defendants,  Messrs.  Byles  and  Son, 
of  Bradford,  of  a  directory  of  Bradford,  as  adver- 
tised by  them  nnder  the  title  of  "  The  Post  OfiBce 
Bradford  Directory."  The  plaintiff  claimed  the 
ri^ht  to  the  ezolasive  use  of  the  words  "post 
office,"  as  formine  the  distinguishing  part  or  all 
directories  pablisned  by  him;  and,  as  the  defen- 
dants declined  to  recognise  this  right,  the  plaintiff 
in  Nov.  1878  commenced  the  present  action, 
and  by  his  statement  of  claim  asked  that  the 
defendants  might  be  restrained  from  canvassing 
for,  compiling,  editing,  printing,  pablishing,  sell- 
ing, debvoring,  or  otherwise  disposing  ai  the 
directory  advertised  by  them  with  the  words 
"  post  o£Soe  "  forming  part  of  the  title,  and  from 
in  any  way  representing  their  directory  as  a  "post 
office  "  directory^  and  h«m  doing  any  act  or  thing 
to  indnce,  or  which  wonld  induce,  the  belief  that 
the  directory  advertised  by  the  defendants  was  a 
directory  compiled  or  pnbhshed  by  the  plaintiff  or 
in  any  way  connected  with  him  or  his  basiness. 

It  was  not  suggested  that  any  part  of  the  con- 
tents of  the  plaintiff's  volume  had  been  copied  or 
taken,  or  imitated  by  the  defendants. 

The  history  of  the  use  of  these  words,  "post 
office,"  as  applied  to  directories,  and  the  &cts 
proved  in  the  course  of  the  trial,  were  stated  by 
the  Yice-Cbancellor  in  his  written  judgment  to 
be  as  follows : — "  More  than  seventy  years  ago  a 
Mr.  Grichett,  a  clerk  or  officer  in  the  London 
Post  Office,  conceived  the  design  of  pablishing  a 
list  of  the  names  and  addresses  of  persons  in 
and  about  London.  His  connection  with  the  post 
office  may  be  assumed  to  have  afforded  him 
peculiar  facilities  for  executing  his  design,  which 
he  accomplished  successfully ;  and,  having  called 
his  publication  '  The  Post  Office  Directory,'  it  has 
been  annually  continued  to  this  day,  it  being  the 
useful  and  well-known  work  called  '  Kelly's  Post 
Office  Directory.'  In  1837  Mr.  Frederick  Kelly, 
a  brother  of  the  plaintiff,  became,  and  has  ever 
since  been  and  is  the  publisher  and  proprietor  of 
the  work  I  have  mentioned,  which  has,  however, 
no  connection  with  the  present  action.  It  appears 
that  in  or  about  1846  a  complaint  was  made  in 
Parliament  that  it  was  inexpedient  that  the  letter 
carriers  and  othfer  persons  engaged  in  the  post 
office  department  should  be  engaged  in  assisting 
a  private  person  in  the  compilation  of  the  work, 
and  in  consequence,  the  poet  office  authorities 
prohibited  any  such  employment,  and  Mr.  F.  Kelly 
was  left  to  his  own  resources  for  collecting  the 
information  and  other  materials  for  his  directory, 
Yhich  he  has  ever  since  done  by  employing  a  staff 
of  agents  to  that  end,  but  whose  services  were 
not  actively  engaged  in  that  task  daring  a  large 
portion  of  each  year.  The  plaintiff  has  said  that 
in  or  about  the  year  1852  he  conceived  the 
design  of  compiling  and  publishing  country  direo- 
torins,  similar  to  that  which  had  been  so  sncoessfnl 
and  had  become  so  well  known  in  London,  but 
confined  and  dedicated  to  particular  districts  in 
the  country,  and  other  directories  relating  to 
exclusive  trades  or  branches  of  commerce  which 
were  not  so  confined  ;  that  his  principal  induce- 
ment to  enter  on  these  enterprises  was  to  make 
the_  services  of  the  employe}  I  have  mentioned 
available  for  purposes  not  included  in  his  brother's 
business,  and  during  periods  when  they  would 
otherwise  have  been  nnemployed,  although  they 
mast  still  have  been  in  receipt  of  their  several 


stipends,  becanse  fiom  the  nature  of  thnr  daties 
they  could  not  be  dismissed.    However  this  may 
have  been,  from  the  time  I  have  mentioned  the 
plaintiff  has  produced  a  great  number  of  direc- 
tories on  his  own  account ;  he  has  expended  large 
sums  in  salaries  to  travellers  and  other  persons 
employed  by  him,  and  in  collecting  and  oompilins' 
the  information  iiecessanr  for  the  purpose;  ana 
among  others  he  has  produced  and  published  the 
volume  which  is  the  subject  of  the  present  action, 
and  he  has  in  every  instance  called  his  publica- 
tion '  Post  Office  Directory.'  The  volume  before  me 
oomprehends  the  whole  of  the  West  Biding  of  Yoric- 
shire,  an  area  of  upwards  of  a  million  and  seven 
hundred  thonsand  acres,  with  a  population  of  more 
than  u  million  and  eight  hnndrea  thousand  persons. 
The  large  manufacturing  and  commercial  town  of 
Bradford    comprises     very    nearly    thirty-three 
thousand  acres,  and  its  population  was  in  1871 
little  less  than  one  hundred  and  forty-six  thousand 
persons,  it  having  increased  to  that  amount  sioce 
1801,    when    it    was    not    much    over   thirteen 
thousand  persons.    I  take  these  numbers  from 
the  preface  to  the  pluntiff'a  volume.    There  have 
been  at  various  times  directories  relating  to  the 
district  in  which  Bradford  is  sitoate,  but  none 
relating  exclusively  to  that  town.  The  defendants, 
being  of  opinion  that  the  social  and  oommeroial 
interests  of  their  town  required  and  would  be  pro- 
moted by  the  publication  of  a  separate  directoiy, 
undertook  its  publication.     They   procured  the 
assistance  of  the  resident  postmaater,  and  with 
his  sanction  they  employed  the  letter  carriers  cf 
the  postal  district  to  deliver  at  the  houses  of  the 
inhabitants  circular  forms,  to  be  filled  up  by  the 
residents,  containing  the  names  and   addresses 
requisite  for  the  purpose,  and  from  these  materiala, 
with  such  others  as  they  thought  fit  to  procnre, 
they  have  compiled  the  work  (the  publication  of 
which  the  plaintiff  seeks  to  restrain)  so  far  as  it  is 
yet  completed.     So  much  of  it  as  has  yet  been 
printed  consists  of  376  pages,  which  is  said  to  be 
more  than  two-thirds  of  the  intended  oootenti. 
The  defendants,  having  announced  by  advertise- 
ments in  local  newspapers  and  by  public  placard* 
their  intention  of  publishing  'The   Post  Office 
Bradford  Directory'  for  1879  and  1880,  and  having 
stated  that  their  publication  would  issue  with  tlw 
sanction  and  assistance  of  the  post  office  authori- 
ties, some  application  would  seem  to  have  been 
made  to  the  head  office  in  London,  in  consequence 
of  which  the  Postmaster- Qeneral  forbade  the  post- 
master at  Bradford  to  permit  the  letter  oarrien 
and  other  persons  employed  in  the  public  service 
to  collect  or  furnish  materials  for  the  defendants' 
publication,  but  he  afterwards  permitted  the  use 
of  such  materials  as  had  been  collected,  interdict- 
ing for  the  future  any  such  pnictices." 

It  was  also  proved  that  in  Scotland  and  Ireland 
post  office  directories  had  been  established  tor 
many  years,  and  that  there  had  been  a  "post 
office  "  directory  at  Bath  for  the  last  twenty-one 
years,  and  another  at  Bolton,  and  that  the  plain- 
tiff was  aware  of  these  publications. 

Kay,  Q.G.,  Hemming,  Q.C.,  and  Leeson,  for  the 
plaintiffs.  —  The  plaintiff  has  registered  this 
directory  of  his  under  the  Copyright  Act  1842, 
and  is  entitled  to  prevent  the  user  and  appro- 
priation of  any  of  tho  words  protected  by  this  regis- 
tration. The  law  is  settled :  in  the  case  of  a  book, 
which  is  different  in  that  respect  from  a  nevs- 
papwr,  yoa  have  copyright  and  therefore  title,  and 
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an  iDJunction  will  be  granted  where  the  title  is 
threatened.  Madt  ▼.  PeOer  (L.  Rep.  14  Eq.  431), 
Mebler  v.  Wood  (38  L.  T.  Bepi  N.  S.  541 ;  L.  Rep. 
8  Ch.  Div.  606),  and  even  in  a  case  where  the  title 
was  innocently  appropriated  as  in  Wddon  v.  Bieka 
(39  L.  T.  Rep.  N.  8.  467 ;  L.  Rep.  10  Ch.  Div.  247). 
There  ia  copyright  in  the  name  and  title  page,  as 
well  as  iu  the  letter  press.  Kelly  v.  Hutton  (19 
L.  T.  Rep.  N.  S.  228 ;  L.  Rep.  3  Ch.  703)  shows 
the  difference  between  the  copyriffhfe  in  the  name 
of  a  newspaper  and  in  a  book.  In  Maxwell  v.  Hogg 
(16  L.  T.  Rep.  N.  S.  130;  L.  Rep.  2  Ch.  307)  the 
injanction  was  only  refased  becanse  the  book 
Belgravia  was  not  then  pablished,  otherwise  it  is 
to  be  inferred  from  the  judgment  of  Lord  Cairns 
that  the  injunction  would  have  been  granted. 
They  also  referred  to  Bradbury  v.  Beeton  (21  L.  T. 
Sep.  N.  S.  323 ;  39  L.  J.  57,  Oh.).  Bnt  apart  from 
any  question  of  oop;^right,  the  plaintuf  is  now 
entitled  to  the  exclusive  use  of  the  name  he  has 
adopted  as  his  qtuifi  trade  mark,  and  where  a 
person  has  acquired  property  in  a  name  either  in 
a  book  or  as  a  trade  mark  of  the  goods  he  sells, 
the  important  words  or  peculiar  collocation  of 
words  cannot  be  made  use  of  by  any  other  person 
in  such  a  way  as  to  induce  purchasers  to  believe 
that  the  spanons  article  they  offer  for  sale  is  the 

I  article  manufactured  or  sold  by  the  plaintiff;  and 

in  the  case  of  a  book  it  does  not  matter  whether 

I  the  name  has  been  registered  or  not : 

Brdham  v.  Bustard,  9  L.  T.  Bop.  N.  S.  199 ;  1 

H.  &U.ii7; 
Wother$poon  v.  Carrie,  27  L.  T.  Bep.  N.  S.  393  j 

L.  Bep.  5  E.  &  J.  App.  508 ; 
Singer  Manufacivring  Company  v.  WiUon,  38  L.  T. 

Bep.  N.  8.  303 ;  L.  Bep.  3  App.  Cae.  376. 

Sir  H.  M.  Jackson,  Q.C.  and  Bigby  for  the 
defendants.  —  As  to  copyright,  it  is  a  mere 
creature  of  statute,  and  exists  not  ac  common  law 
at  all.  Them  cannot  be  copyright  in  two  auoh 
words  as  "  post  office."  Copyright  is  in  the 
matter,  not  in  the  name.  Though  the  term  copy- 
right seems  to  be  applied  by  Lord  Romilly  in 
Hack  v.  PMer  (L.  Rep.  14  Eq.  631)  to  the  title  of  a 
publication,  the  other  aatborities  dearly  show 
that  there  is  no  copyright  in  a  title : 

The  Corretpondmt  Ntwspcmtr  Company  v.  Bavmdtrs, 

11  L.  T.  B^.  N.  S.  541 ;  11  Jar.  N.  S.  540; 
£•%  V.  Hutwa,  (H^o. 

And  registration  under  the  Copyright  Act  gives 
no  further  right  to  protection  than  existed  in- 
dependently of  such  registration : 

JftunoaZZ  v.  Sogg,  tupra ; 

Sebastian  on  Trade  Marks,  p.  171. 

In  Vaek  v.  Fetter  (supra)  and  Melzler  t.  Wood 
(tttpra)  there  was  piracy  and  colourable  imitation, 
and  the  book  complained  of  was  generally  like  the 
plaintiffs'  book  in  appearance.  That  is  not  the 
case  here.  Weldon  v.  Dicks  {supra)  is  in  direct 
conflict  with  the  other  authorities,  but  there 
defendimt  had  taken  the  whole  title,  not  only  a 
part,  of  the  plaintiffs'  publication.  But  even  if 
the  plaintiff  has  a  copyright  in  the  title,  which  we 
do  not  admit,  we  have  not  infringed  it.  What  he 
has  registered  is  "  Post  Office  Directory  of  the 
West  Riding  of  Yorkshire,"  for  which  our  title 
is  no  equivalent.  The  pluntifl  has  used  more 
than  the  mere  words  "  Post  Office "  in  his  regis- 
tration. As  to  the  gtuui  trade  mark  part  of  the 
case,  in  order  to  establish  his  right  to  an  in- 
junction,  the  plaintiff  must  establish  four  things : 
*  First,  that  he  was  the  original  inventor  of  the 
V«LXL..N.S.<10M» 


name  he  claims ;  that  is  disposed  of  by  the 
evidence  of  his  brother  and  himself.  Secondly, 
the  name  must  be  an  arbitrary  word  or  fancy 
word,  and  not  words  fairly  descriptive  of  a  well- 
known  commodity : 

Toung  v.  Jlaersa,  9  Jurist  N.  S.  322. 
And  post  office  ii  not  a  fancy  name;  it  is  the 
name  given  generally  to  this  class  of  directories. 
, Thirdly,  the  plaintiff's  user  must  be  exclusive; 
that  is  not  the  case  here,  as  we  had  a  London 
Post  Office  Directory  long  before  the  plaintiff's  ; 
another  at  Bath,  and  another  at  Bolton,  and 
several  in  Scotland  and  Ireland.  Fourthly,  the 
plaintiff  must  show  that  we  have  colourably 
imitated  his  name  or  trade  mark ;  it  is  not 
attempted  now  to  prove  that  there  has  been 
colourable  imitation.  On  these  groaads,  therefore, 
we  say  that  this  action  cannot  be  maintained. 

Kay,  Q.C.  in  reply. — According  to  the  Copy- 
right Act  1842  the  title-page  of  a  book  is  entitled 
to  protection,  bnt  we  do  nut  rest  our  case  on  copy- 
right. In  Melzler  v.  Wood  {twjpra)  there  was  no 
copyright,  but  a  proprietary  right  in  the  name 
Hemy.  No  authorities  were  cited  for  the  pro- 
position that  the  plaintiff  must  be  the  first  in- 
ventor of  the  name,  and  that  is  not  correct.  In 
the  oases  of  "  Eureka  shirt  "  [Ford  v.  Foster,  27 
L.  T.  Rep.  N.  S.  219 ;  L.  Bep.  7  Oh.  611), 
"Excelsior  soap"  {Brahaan  v.  Bustard  (swpra), 
"  Anatolia  liquorice  "  {MoAndrew  v.  Basselt  (10 
L.  T.  Rep.  N.  S.  445),  the  words  in  each  case  were 
not  invented  by  the  person  first  using  them,  bnt 
the  words  in  question  had  been  used  so  long 
on  the  articles  sold  that  they  had  become  some- 
thing  in  which  a  proprietary  right  had  been 
acquired.  As  to  the  second  point,  "  post  office  " 
is  a  fancy  name.  The  defendants  need  not  have 
used  this  peculiar  collocation  of  words  to  express 
the  fact  that  their  directory  had  been  compiled 
with  the  help  of  the  post  office  authorties.  The 
fact  that  there  has  been  a  Post  Office  Directory  at 
Bath  and  at  Bolton,  which  have  been  allowed  to 
go  on  without  being  proceeded  against,  is  surely 
not  to  deprive  the  pLuntiff  of  his  right  to  prevent 
the  defendants  from  taking  his  trade  name. 

Ow.  adv.  vuU. 

Bacon,  V.C. — The  novelty  of  the  question  which 
has  been  raised  in  this  case  and  the  length  of  the 
arguments,  together  with  the  numerous  authori- 
ties which  have  been  referred  to,  induced  me  to 
postpone  my  decision  for  a  sbdrt  time,  that  I 
might  give  full  consideration  to  the  subject.  [His 
Lordship  then  stated  the  facts  and  the  history  of 
the  use  of  the  words  "  post  office  "  aa  above,  and 
proceeded.]  I  have  mentioned  these  particulars 
not  only  because  they  have  been  introduced  in 
evidence  and  have  been  the  subject  of  observation 
in  the  course  of  the  discussion,  but  because  they 
have  a  direct  bearing  upon  the  question  of  good 
faith  on  the  part  of  the  defendants,  which  in  a  case 
like  the  present  cannot  be  disregarded.  It  can- 
not, I  think,  be  said  that  there  has  been  anv  want 
of  good  &ith,  or  any  sinister  or  underhand  prac- 
tice on  the  defendants'  part.  It  cannot  be  said 
that  a  printer  and  publisher  of  Bradford  or  any 
other  town  is  not  at  liberty  to  supply  what  he 
considers  to  be  a  town  want  by  the  publication  of 
a  directory.  The  only  question  I  nave  to  decide 
is  whether  by  doing  that  which  he  has  announced 
an  intention  to  do  he  will  unlawfully  injure  the 
plaintifTa  property,  that  property  being  the  title 
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and  appellation  of  the  plaintiS'ii  work.  Tho 
plainliS'a  case  faaa  been  areued  on  two  grounds. 
First,  it  is  said  tbat,  baving  registered  the  title 
of  his  work  under  the  Copyright  Act,  be  is  en- 
titled to  prevent  all  tbe  rest  of  the  world  from 
nsiog  or  appropriating  any  of  tbe  words  protected 
bj  tbe  registration ;  and,  secondly,  that  he  is 
entitled  to  tbe  exclnsive  use  of  tbe  name  he  has 
adopted,  and  which  has  become  the  trade  mark  of 
tbe  commodity  he  offers  for  sale.  Tbe  spirit  and 
tbe  policy  of  the  Copyright  Acts  nre  clear  and 
beyond  all  doabt.  It  is  for  tbe  public  benefit  that 
tbe  antbors  of  all  literary  works  should  have  tho 
exclusive  enjoyment  and  profit  of  their  labours  for 
the  periods  there  mentioned.  It  comprehends  all 
productions  which  assume  a  literary  form  from 
works  of  the  highest  genius  in  poetry,  science,  or 
art,  down  to  the  humblest  productions  of  intel- 
lectual industry,  all  are  placed  upon  the  same 
footing,  and  in  tbe  eye  of  tbe  law  they  are  entitled  to 
equal  protection,  provided  they  are  original  in  the 
sense  of  being  first  made  public  by  their  respeotivo 
antborB.  Mr.  Tennyson's  Idylls  and  the  last 
edition  of  Faterson's  Boad  Book,  or  the  Grreat 
Western  Time  Table  must  not  be  copied  or  colour- 
ably  imitated  in  tbe  whole  or  in  part  without  tbe 
consent  of  the  proprietors.  But  in  trying  the 
question  whetfaer  the  legal  right  of  tbe  proprietor 
has  been  infringed  or  cot,  tbe  conrts  have  at  all 
times  inquired  whether  tbe  act  complained  of  has 
been  committed  animo  furandi,  to  use  Lord  Ellen- 
borough's  expression  in  {Gary  v.  Kearaley,  1  Esp. 
168).  In  tbe  numerous  cases  which  have  occurred, 
as  well  under  the  former  Copyright  Acts  as  under 
tbo  present,  this  principle  has  been  applied  as 
a  test,  and  has  guided  the  decisions  pronounced, 
and  indeed  it  must  be  so,  or  it  would  be  impossible 
to  review  or  criticise  any  printed  work.  Several 
cases  were  referred  to  in  support  of  the  plaintiff's 
contention  that  his  title  under  the  Copyright  Act 
bad  been  infringed.  Amongst  others  Muck  v. 
Fetter  (14  Eq.  p.  431)  was  mentioned.  The  plain- 
tiff wiiks  tbe  proprietior  of  copyright  in  the  Birth- 
day Scripture  Text  Book.  Tbe  defendant  had 
published  a  Children's  Birthday  Text  Book.  Tbat 
the  latter  was  merely  a  colourable  imitation  of  the 
former  could  not  be  disputed.  Lord  Bomilly,  in 
deciding  that  case,  no  .doubt  mentions  tbe  plain- 
tiff's right  as  owner  of  the  copyright ;  but  it  is 
impossible  to  read  his  judgment  and  to  doubt  tbat 
tbe  injunction  be  granted  was  to  restrain  the 
defendants'  "  colourable  imitation  "  of  tbe  actual 
book  which  the  plaintiff  had  first  sent  into  the 
worid.  In  Melzler  v.  Wood  (38  L.  T.  Eep.  N.  S. 
541 ;  li.  Bep.  a  Ch.  Div.  606)  the  same  principle 
governed  the  decision.  There  was  no  registration, 
and  the  judgment  of  James,  L.J.  (in  which  tbe 
other  judges  concurred)  states  expressly  tbe  con- 
clusion of  the  court  that  it  bad  been  proved  tbat 
tbe  defendant  did  dishonestly  intend  to  pass  off 
his  as  tbe  work  of  the  pl&intiff,  and  that  the 
frand  imputed  to  tbe  defendant  had  been  made 
oat.  In  Weldon  v.  Didct  (39  L.  T.  Bep.  N.  S.  467 ; 
L.  Bep.  10  Chan.  Div.  247)  tbe  plaintiff  was  the 
undoubted  ownor  of  a  copyright  in  a  tale  called 
Triab  and  Triumphs.  The  defendants  had  also 
published  a  tale  under  tbe  identical  title.  The 
Vice-Cbancellor  wus  of  opinion  that  tbe  plaintiff's 
title  under  tbe  statute  must  prevail,  although  he 
was  satisfied  tbat  the  defendant  had  acted  in  per- 
fect innocence  and  in  utter  ignorance  that  tbe 
plaintiff  or  any  other  person  bad  ever  published 


anything  under  tbe  title  which  tbo  defendant  or 
bis    author    had    unconsciously    adopted,    and 
although     there    was    no    similarity    whatever 
between  tbe  contents  of  tbe  two  works.    Tlierc, 
however,  tbe  defendant  bad  literally  copied  erery 
word  of  tbe  title  of  the  plaintiff's  copyright  tale. 
In  this  case  it  cannot  be  said  tbat  the  defendantii' 
Post  OfiRce  Bradford  Directory  is  a  copying  of  tbe 
plaintiff's    Post    Office    Directory    of  the  West 
Biding  of  Yorkshire — a  distinction  and  difference 
wbicli  makes  it  wholly  unnecessary  for  me  further 
to  observe  on  Weldon  v.  Dicks  (stipra)  ;  nor  do  I 
think  that  tbe  cases  of  Maxwell y. Hogg  (ntprii) 
and  the  other  case  respecting  the  title  of  a  maga- 
zine called,  or  to  be  called,  Bdgravia,  which  was 
a  dispute  between  two  tradesmen,  each  of  whom 
tried  to  circumvent  the  other,  and  is  which  both 
their  bills  were  dismissed,  has  any  application  to 
the  case  I  am  called  upon  to  consider.    No  case 
has  been  referred  to  in  which  it  has  been  mn- 
gested  tbat  the  taking  a  part  of  the  title  of  a 
registered  copyright  work  without  fraud,  without 
anything  from  which  the  anhnui  furandi  can  be 
inferred,  is  an  infringement  of  tbe  present  or  aoj 
of   the    preceding    Copyright  Acts.     But   there 
remains  to  be  considered  the  other  ground  upon 
which  tbe  plaintiff's  claim  to  relief  is  founded.  It 
is  said  tbat  the  plaintiff,  having  assumed  the  title 
of  bis  directory,  it  has  become  as  miuch  bis  pro- 
perty as  if  it  were  a  trade  mark ;  that  it  is  the 
device  or  symbol  by  which  he  vends  his  wares, 
and  that  no  other  person  can  adopt  or  use  it  with- 
out doing  tbat  which  is  calculated  to  deceive  the 
public,  and  to  induce    persons    who    desire  to 
become  the  purchasers  of  tbe  plaintiff's  book  to  be 
put  off  by  having  in  its  stead  the  defendants'  sold 
to  them.    Beference  was  made  to  the  well-knowD 
cases   of   the   Glenfield   Starch  {Wothertpoon  v. 
Ourrie,    supra),     Excelsior     Soap     {Braham    v. 
Bustard,     supra),      tbe      Anatolia       Liquorice 
(M' Andrew  y.  Bassetl)  and  others,  in  which  the 
law  which  bad  been  established  and  recognised 
for  several  centuries  was  applied.     It  cannot  be 
doubted  that  a  manufacturer  or  dealer  who  has 
stamped  or  otherwise  marked  upon  his  wares  an; 
device  for  tbe  purpose  of  distinguishing  them 
frQm  all  others  of  the  same  or  the  like  kind  may 
restrain    other    manufacturers    or    dealers  from 
using  the  same  or  a  like  device  upon  wares  of  s 
similar  description,  and  may  recover  damages  for 
such  use.     But  tbat  applies  only  to  wares  whidi 
are  identical  or  so  nearly  identical  as  that  the  one 
commodity  may  be  easily  mistaken  for  the  other, 
or  even  where  tbe  resemblance  between  them  is 
such  tbat  it  is  calculated  to  mislead  or  impose 
upon  unwary  purchasers;  and  it  was  upon  this 
principle  alone  that  the  cases  referred  to  wer« 
decided.    It  cannot  be  denied  that  the  defendants' 
were  and  are  entitled  to  publish  a  directory  for 
Bradford.    Their  right  in  this  respect  cannot  be 
affected  by  the  fact  that  in  the  plaintiff's  large  and 
comprehensive  volume  Bradford  is  indudea,  nor 
by  the  fact  that  out  of  the  plaintiff's  1704  pages 
126  pages  are  devoted  to  Bradford.    It  is  not  the 
fact  ttwt  ia  shape,  size,  or  appearance,  or  in  any 
material  respect,  except  so  far  as  the  names  and 
addresses  are  concerned,  there  is  any  resemblance. 
The  names  and  addresses  have  been  procured  by 
tbe  actual  individual  exertions  and  at  the  cost  of 
the  defendants,  and  without  recourse  to,  or  copy- 
ing, or  imitating  the  plaintiff's  work.    The  plaiu- 
tiff's  work  is  Mtdrossed  to  the  large  commonity 
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inhabiting  or  interested  in  the  West  Biding.    The 
derendants'  is  compiled  for   the  nse  only  of  the 
inhabitants  or  persons  connected  with  the  town 
of  Bradford.    The  price  of  the  plaintiff's  book  is 
36«.,  spA  that  of  the  defendants'  is  7«.  6d.     The 
only  feature  of  what  can  be  called  resemblance  is 
that  the  words  "  Post  Office  "  are  to  be  fonnd  in 
the  title  of  each.     To  hold  under  these  circum- 
stances that  any  person  desiring  to  possess  the 
plaintifi'H  West  Riding  Directory  might  lie  misled 
or  deceived  into  baying  the  defendants'  Bradford 
Directory  seems  to  me  to  be  wholly  unwarranted 
by  the  facts  in  evidence,  and  so  grossly  improbable 
aa  to  be  impossible  to  bis  concluded.     I  think  It  is 
qnite  unnecessary  to  inquire  by  what  right  the 
plaintiff  calls  his  book  the  "  Post  Office"  directory. 
If  it  were  requisite  to  do  so,  I  s'nould  perhaps  be 
noder  the  necessitpr  of  considering  the  evidence 
which  has   been  given,  that   in   Ireland,  and  in 
several  towns  in  Scotland,  Post  Office  directories 
have  been   pablisLed   for  many  years;' that  for 
twenty-one  years  past  there  haj  been,  and  there 
is  still,  at  Bath  a  Post  Office  directory  published 
with  the  plaintiff's  knowledge,  and  that  there  is  a 
pnblication  in  Bolton  nndur  the  same  title.     But, 
assuming  tbat  the  plaintiff  was  and  is,  and  until 
his  right  to  do  so  shall  be  effectually  disputed, 
entitled  to  use  the  title  which  be  has  chosen  for 
his  own  work,  I  am  of  opinion  that  the  defendant 
hag  a  perfect  right  to  call  his  intended  pnblica- 
tion the  Post  Office  Bradford  Directory  ;  and  that, 
the  plaintiff  having  failed  to  establish  any  right 
to  restrain  that  publication,  the  judgment  in  this 
action  must  be  for  the  defendant. 

Solicitors :  WiUiam  Kelly ;  Seal,  for  Itawson, 
Qeorge,  and  Wade,  Bradford. 
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Monday,  Hay  19. 
(Before  Dzhman  and  Lindley,  JJ.) 

fiuMuNTE  V.  Atnakd  AND  ANOTHEa ;  Gutschow  and 
Ford  Claimants,  (a) 

Proeties — Interpleader — Foreign   plaintiff —  Beei- 
(fence  abroad — Security  for  eottt. 

0.,  in  Japan,  eoneigned  »ilk  to  A.  and  Go.  in 
London,  who  made  large  advances  upon  it,  and 
applied  to  F.  0.,  the  representative  of  Q.  at 
Hamburg,  for  further  security.  F.  0.  sent  them 
hnU  to  a  large  amount,  and,  after  realising  the 
l>iUs  and  the  silk,  there  remained  a  b'llanne  in 
their  hands  o/962Z.  10».  Before  realisation,  F.,  the 
trustee  in  liquidation .  of  certain  creditors  of 
F.  0.,  had  attached  aU  moneys  in  tlie  hands  of 
A.  and  Go.  belonging  to  F.  0.,  and  comvieiic^  ait 
action  against  them  as  garnishees.  B.,  the 
trustee  in  liquidation  of  F.  Q.,  having  brought 
an  action -against  them  for  the  962?.  10«.  balance 
as  belonging  to  F.  0.,  an  interpleader  issue  loas 
directed,  in  which  B.  was  made  plaintiff',  and  F. 
and  G.  {who  claimed  as  consignor  of  the  silks) 
defendants.    B.  resided  abroad. 

Held,  that  B.  ought  not  to  be  compelled  to  give 
lecurily  for  costs. 

A  plaintiff  residing  abroad  will  not  be  ordered  to 
give  security  for  cogta  unlees  he  is  aubatanlially 
and  in  fact  the  plaintiff  moving  the  proceedings. 

Apfeal  from  order  of  a  master  refusing  to  order 

the   plaintiffs  to   give  security  for  ooste.    The 
(a)  Baported  hjr  J.  A.  Foon,  Em|.,  BaRister4t.Law. 


jndge  (Mauisty,  J.)  referred  the  question  to  the 
court. 

•  The  plaintiffs  were  the  trustees  in  liquidation 
of  F.  Giitschow,  the  representative  in  Europe  of 
the  firm  of  Giitschow  and  Co.,  also  trading  in 
Japan.  In  May  1877  Paul  Giitschow,  in  Japan, 
consigned  silks  to  Aynard  and  Buffer,  in  London, 
to  be  held  to  his  order  ;  and  Aynard  and  Biiffer 
made  advances  to  Paul  Giitschow  upon  such  st.lk^ 
to  the  extent  of  90  per  cent,  of  their  value, 
according  to  agreement.  Thereupon  Aynard  and 
Biiffer,  considering  themselves  insufficiently 
secured  for  the  amount  of  their  advances,  owing 
to  a  fall  in  the  market  in  the  price  of  silk,  applied 
to  F.  Giitschow  (residing  at  Hamburg)  for  further 
security,  and  F.  Giitschow  sent  them  bills  to  tho 
amount  of  about  1200i.  as  further  security.  In 
1878  Aynard  and  Co.  sold  the  silks,  and  enough 
was  realised  from  this  source,  and  the  bills  to 
leave  a  balance  in  their  hands  of  9622. 10s.,  after 
repaying  their  advances.  Before  this  realisation, 
however.  Dormer  and  Co.,  creditors  in  London  of 
F.  Gutschow,  had  attached  all  moneys  in  the  hands 
of  Aynard  and  Co.  belonging  to  F.  Giitschow, 
and  commenood  an  action  against  them  in  the 
Mityor's  Court  as  garnishees.  Donner  and  Co. 
having  subsequently  gone  into  liquidation,  this 
action  was  continued  by  E.  Ford,  their  trustee. 
The  plaintiffs  thereupon,  as  trustees  in  liquida- 
tion of  F.  Giitschow,  brought  an  action  against 
Aynard  and  Co.,  in  the  Common  Pleas  Division, 
for  the  962{.  10«.  balance  from  the  proceeds  of 
the  silk  and  bills  remaining  in  their  hands,  which 
sum  was  also  claimed  by  Paul  Giitschow  as  pro- 
ceeds of  the  silks  consigned  by  him.  Aynard 
and  Co.  having  appeared  in  this  action,  the  plain- 
tiffs were  ordered  to  give  secaricy  for  costs. 

An  interpleader  summons  was  then  taken  out 
by  Aynard  and  Co.,  and  an  issue  was  directed  to 
be  tried,  in  which  Belmonte  and  others  (co- 
trustees of  F.  Giitschow)  were  ordered  to  bo 
plaintiffs,  and  Paul  Giitschow  and  Ford  (the 
trustee  in  liquidation  of  Donner  and  Co.,  the 
attaching  creditors)  the  defendants.  It  was 
admitted  that  the  plaintiffs  resided  abroad,  beyond 
the  jurisdiction  of  the  court. 

On  a  summons  taken  ont  by  Ford,  calling  on 
the  plaintiffs  to  give  security  for  costs,  the  master 
made  no  order.  On  appeal,  Manisty,  J.  referred 
the  question  to  the  court. 

Lamaison,  in  support  of  motion,  contended  that 
the  ordinary  rule,  under  which  foreigners  residing 
beyond  the  jurisdiction  were  bound  if  plaintiffs  to 
give  security  for  costs,  applied,  and  cited 
Bs>uuiech  Y.  Bsssstt,  1 0.  B.  313. 
li.y.  Williami  for  the  plaintiffs. — ^The  rale  only 
applies  to  actual,  not  nominal  plaintiffs.  Here 
the  defendant  Ford  is  the  representative  of  the 
attaching  creditors,  who  are  endeavouring  to  get 
tho  money  out  of  the  hands  of  the  garnishee.  The 
plaintiffs  therefore  are  not  tho  attacking  party. 
No  litigant  who  is  in  possesion  of  the  subject- 
matter  of  litigation  is  required  to  give  security  for 
costs.    He  cited 

WiUiams  ▼.  GrostUy,  3  C.  B.  956. 
Denman,  J. — The  only  question  in  this  case  is 
whether  Belmonte,  the  trustee  in  the  liquidation 
abroad  of  tho  firm  whose  name  has  been 
mentioned  (Giitschow  and  Co.),  is  bound  U>  give 
security  for  costs  in  favour  of  Ford,  who  claims  it. 
Now,  I  think  the   principle  on  which  security  I  ^ 

Digitized  by  VjVJVJv?lc 


628— V«l.  XL,  K.  8.} 


THG  LAW   TIMES. 


(Jnly  S,  18)« 


C.P.  DiT.] 


Davit  v.  Shannon. 


[Ei.DiT. 


for  coata  is  given  is  very  dearly  this :  that  any> 
body  snbatantially  in  the  poaition  of  a  plaintiff 
inatitnting  a  Ruit,  who  ia  also  a  foreigner  residing 
Hbroad,  shonld  be  bonnd  to  give  aecurity  for  conts 
to  his  opponent;  and  if  Belmonte  occupied  that 
position  heT«,  we  shonld  order  him  as  a  matter  of 
conrse  to  give  snoh  secnrity.    It  appears  to  me, 
however,  that  he  does  not  occnpy  tbat  position. 
It  is  admitted  that  his  position  is  the  result  of  an 
agreement  for  the  sake  of  convenience  aimply, 
becanae  this  is  a  convenient  way  in  which  these 
proceedings  can  be  carried  on.    Bat  in  no  other 
sense  do  I  think  that  he  is  a  plaintiff  suing  and 
residing  abroad.     The  anthontiea  cited  by  Mr. 
Lamaison  are  said  by  him  to  be  in  his  favoar;  but 
I  think  that  tbe  ratio  decidendi  of  thesq  cases  ia 
not  snch  as  requires  ns  to  take  a  view  of  the  law 
different  from  that  which  I  have  stated,  but  calls 
upon  the  court  to  say  whether  tbe   party  from 
whom  aecurity  is  asked  can  fairly  and  substantially 
be  regarded  aa  in  the  position  of  a  plaintiff  or  not. 
In  some  cases  the  party  occupying  that  position 
nominally   does  so  suratantialiy ;    in   others  he 
does  not,  bat  is  really  a  defendant.    The  case  of 
Benazedi  v.  Betteit  (1  C.  B.  313)  is  entirely  dis- 
tingnishable.     In  substance,  the  party  claiming 
there  was  a  plaintiff,  and  not  a  defendant ;  and 
thongh  he  might  be  called  a  defendant  in  the 
interpleader,  he  was  the  party  claiming  in  fact, 
and  could  be  required  to  give  security  for  coats. 
In   tbe  present  case   I   think  it  is  quite  clear 
that  Fora  is  the  person  attacking  Belmonte — that 
he  is  the  person  who  occupies    tho   position   of 
plaintiff  im  against  Belmonte — and  not  vice  versa. 
There  ia  another  case — that  of  replevin — in  which 
it  has  been   held   that  a  defendant  is  bound  tn 
give  this   security;   but  in  the  ca«e  of  replevin 
the  defendant  is  the  person   for  whom  the  pro- 
ceedings are  taken — the    person    who  initiates 
them.    Looking  at  thia  rule,  who  is  the  person 
who  commenced  theae  proceedings  P     It  appears 
to  me  that  Ford,  if  he  had  resided  abroad,  might 
have    been    called    upon    to    give    security    to 
Belmonte,  but  that  Belmonte  occupies  the  con- 
trary position,  and  ia  not  liable  to  do  so. 

LiNSLBT,  J. — I  am  of  the  same  opinion.  I  think 
tbe  rule  is  to  look  at  the  parties  with  regard  to 
the  facts  of  the  case,  and  see  which  is  really 
plaintiff  and  which  defendant ;  and  this  rule  is 
well  illustrated  by  the  old  Chancery  practice. 
The  rule  in  Chancery  was  the  same  as  the  rule 
at  common  law;  bbt  if  the  defendant  filed  a 
cross  bill,  that  was  still  looked  on  as  a  sort  of 
defence,  and  he  was  not  called  upon  to  give 
security  for  costs.  So  if  a  man  filed  a  bill  in 
Chancery  to  restrain  ac  action  which  was  being 
brought  against  him  at  law,  he  was  regarded  as 
one  who  was  defending  himself,  and  the  liability 
did  not  attach.  Here  the  proceedings  have  been 
taken  at  the  instance  of  Ford ;  in  substance  and 
effect  be  is  the  plaintiff  as  between  himself  and 
Belmonte ;  and  the  form  of  the  pleadings  in 
which  Belmonte  is  made  the  nominal  plaintiff 
does  not  interfere  with  the  principle  upon  which 
all  these  cases  are  decided.  The  appeal  mast  be 
diamiaaed. 

Appeal  dismitsed  wiih  coats. 

Solioitora  for  the  appellant,  Saunders,  Hawks- 
ford,  and  BenneU. 

Solicitors  for  the  plaintiff,  Ashwrst,  Morris,  and 
Oo.. 


EXCHEQUER  DIVISION. 

Monday,  March  24. 

(Before  Hawkins,  J.) 

Davst  v.  Shannon,  (a) 

StaitUe  of  Frauds — Agreement  not  to  be  perfanui 
within  the  spate  of  one  year — Verbal  agreemeiU 
not  to  carry  on  business  within  a  certain  diiUmee 
of  a  particular  place. 

The  defendant  entered  into  the  service  of  the  plain- 
tiff, who  was  a  tailor  and  outfitter  at  D.,  at  ku 
foreman,  on  the  terms,  amongst  others,  that  m 
</t6  termination  of  his  service  he  should  not  en- 
gage tn  the  service  of  anyone  carrying  on,  or 
himself  carry  on,  the  business  of  a  tailor  or  out- 
fitter  within  five  miles  of  D. 

On  leasing  the  plaintiff's  service  the  iefendani  Mt 
up  and  carried  on  business  a*  a  tailor  and  osi- 
fitter  in  D. 

In  an  aslion  for  damages  for  breach  of  the  ogrtt- 
ment,  the  defendant  pleaded  thai  the  agreemnt 
was  not  in  vniting,  atid  relied  ontheiM  seeUc* 
of  the  Statute  of  Frauds. 

Held,  on  demurrer  to  this  defence,  thai  the  ajr» 
ment  was  one  not  to  be  performed  tvithin  the$pe<» 
of  one  year,  from  the  making  thereof,  and  «&««U 
haxe  been  in  writing. 

The  material  portions  of  the  statement  of  dum 

were  as  follows : 

1.  The  plaintiff  ia  an  outfitter  and  tailor  CBnyiig  <n 
bnaineaB  at  47,  Fox-street,  Devonport. 

2.  In  or  abont  the  month  of  Oot.  1866  the  defendut 
entered  into  tbe  emplovment  of  the  plaintiff  aa  a  fonnu 
tailor  for  a  term  of  tnree  years,  on  the  terms  amongs' 
others  that  if  he  shonld  leave  the  plaintiff'a  emploTnest 
he  shonld  not  enga^  in  the  service  of  ai^one  etirfof 
on,  or  himself  carry  on,  the  bnsiness  of  a  tailor  or  ; 
outfitter  within  five  miles  of  Devonport  aforesaid.    ^^^ 

3.  The  def endantj  on  the  expiration  of  the  aaid  pnifn 
of  three  years,  eontmned  in  the  employment  <rf  the  pajo' 
tiff  on  the  like  terms,  except  aa  to  the  period  of  empoy 
ment,  nntil  the  end  of  Oct.  1877. 

4.  At  or  abont  the  end  of  Oot.  1877  the  defendant  leH 
the  plaintiff's  employment,  and  shortly  alterwardi  ooa- 
menced  to  carry  on  bnsiness  as  a  tailor  and  ontfitia^ 
Fox-street,  Devonport,  being  the  same  street  in  wln« 
the  plaintiff  oarries  on  his  said  bosiness,  and  he  bv 
since  continned,  and  still  continues  to  carry  on  such  bus- 
ness  at  the  place  aforesaid,  oontrarv  to  the  tenna  rf^ 
aaid  contract,  by  reason  whereof  the  plaintiff  'i*'*^ 
and  will  be  injnred  in  his  sold  business  and  ieptrni  d 
custom  and  of  profits  which  he  would  otheiwiie  l*" 
obtained. 

The  plaintiff  then  claimed  damages  and  so  in- 
junction. 

The  4th  paragraph  of  the  statement  of  defence 
was  as  follows : 

The  defendant  says  that  neither  the  alleged  <»»^ 
of  emplojrment  nor  any  memorandum  or  note  *'"''" 
was  or  is  in  writing  signed  by  the  defendant  or  any  0*1*' 
person  by  him  anthoriaed,  and  tho  defendant  iwiM  " 
the  statute  commonly  known  as  the  Statute  of  Fiaada  u 
affording  a  defence  to  this  action  on  the  ground  that  tM 
alleged  contract  was  on  agreement  not  to  be  veibif^ 
witmn  the  space  of  one  year  from  the  making  thereo. 

To  this  paragraph  the  plaintiff  demurred. 

A.  OhaHee,  Q.C.  [Bingwood  with  bin  a 
support  of  the  demurrer). — The  period  whiffl 
the  contract  contemplates  being  quite  iadM- 
nite  must  be  deemed  to  be  preaumahly  for  m 
and  therefore  for  more  than  one  year,  and  «> 
within  the  4th  section  of  the  Statute  of  Fiaods: 
Bley  V.  Positive  Assurance  Company  (1  Bx.  W». 
20),  which  was  not  overruled  ofl  appeal  (lb.  88). 

(a)  Baported  by  W.  Wiiia,  bq.,  Ban**»«U>»». 
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Hie  mere  fact  that  such  an  af^reement  is  termin- 
able at  the  will  of  one  of  the  parties  or  otherwise 
defeasible  does  not  exempt  it  from  the  operation 
of  the  statute  {BoharU  t.  Tucker,  3  Ex.  632). 
This  agreement  is  one  for  the  joint  lives  of  the 
parties,  and  its  defeasibility  by  death  or  otherwise 
within  the  year  does  not  except  it  from  the  general 
rale.  There  is  no  qnestion  nere  of  presumption 
of  life ;  the  qnestion  is,  what  is  the  intention  of 
the  parties  ?  They  clearly  intended  the  agreement 
to  oidnre  beyond  the  period  of  a  year. 

Anttit  for  the  plaintiff. — There  is  with  one  only 
exception  a  long  and  nnbroken  series  of  decisions 
establishing  the  principle  by  which  this  class  of 
caws  is  governed : 

FtnUm,  y.  Smbl«n,  8  Burr.  1278 ; 

Bidlay  v.  RicOeii,  34  L.  J.  462,  Ch. ;  H 

WelU  T.  Houghton,  4  Binj.  40 ;  '; 

Bouch  r.  Stratobridge,  2  C.  B.  808. 

There  is  no  presumption  as  to  f  alnre  life ;  the  life 
of  a  person  is  an  uncertain  event.  There  is  more- 
over no  distinction  in  this  regard  between  con* 
tinnoos  performance  and  oontinaona  non-perform- 
ance of  any  act.  The  cases  show  that  where  the 
period  in  question  is  a  man's  life  there  is  no 
pnsnniption  as  to  its  length,  and  therefore  there 
18  none  that  the  agreement  is  not  to  be  performed 
within  a  year.  The  only  case  opposed  to  this 
principle  is  the  case  which  has  been  cited  of  Eley 
V.  PoiUive  Asruranee  Company.  But  there  there 
was  no  contract  proved,  and  the  whole  ground  of 
the  plaintiff's  contention  failed ;  and  the  question 
of  tlw  Statute  of  Frauds  was  hardly  important. 
ITor  does  it  appear  to  have  been  so  treated ;  these 
esses  do  not  seem  to  have  been  cited. 

On  March  31  Hawkins,  J.  delivered  the  fol- 
lowing written  judgment. — The  question  raised 
by  this  demurrer  is  whether  the  contracts  set 
forth  in  the  2nd  and  3rd  paragraphs  of  the  state- 
ment of  claim  fall  within  the  4tn  section  of  the 
Statement  of  Trauds.  The  2nd  paragraph  alleges 
that  in  or  about  the  month  of  Oct.  1866  the 
defendant  entered  into  the  employment  of  the 
plaintiff  as  a  foreman  tailor  for  a  term  of  three 
years  on  the  terms,  amongst  others,  that  if  he 
should  leave  the  plaintiff's  employment  he  should 
not  engage  in  the  service  of  any  one  carrying  on, 
or  himself  carry  on,  the  business  of  a  tailor  or 
ontfitter  within  five  miles  of  Devonport.  The 
Srd  paragraph  alleged  that  "  the  defendant  on  the 
expiration  of  the  first  period  of  three  years 
continued  in  the  employment  of  the  plaintiff  on 
the  like  terms,  except  as  to  the  period  of  employ- 
ment nntil  the  end  of  Oct.  1877."  The  breach 
alleged  was  that,  having  at  the  end  of  Oct.  1877, 
kfk  the  plaintiff's  employment,  be  did  set  up  in 
business,  &c.  I  am  of  opinion  that  the  contracts 
ftll  within  the  4th  section  of  the  Statute  of  Frauds, 
as  agreements   not  to  be  performed  within  the 

r»  of  one  year  fW>m  the  making  thereof.  Upon 
_  first  contract  for  three  years  it  is  impossible  to 
raise  a  doubt.  The  case,  however,  has  been  argued 
as  though  it  rested  upon  a  new  contract  of  em- 
ployment for  an  indefinite  period  after  the  expira- 
tion of  the  three  years,  and  an  agreement  on 
defendant's  part,  never  after  that  employment 
should  cease  to  set  up  business  as  a  tailor  or  out- 
fitter within  five  miles  of  Devonport.  As  thus 
presented  1  have  considered  the  case.  The  law 
upon  the  subject  is  no«r  well  established.  A  ron- 
traot  which,  according  to  its  terms,  is  prima  facie 
not  to  be  peformed  within  a  year,  is  not  the  less 
VoL  XL.,  N.  S.,  1026. 


within  the  statnte  because  it  is  made  defeasible  by 
a  contingency  which  may  occur  within  that  periocU 
Thus  a  contiaot  of  service  for  two  years  is 
none  the  leas  within  the  statute  because  it  is 
made  terminable  by  the  death  of  either  of  the 
parties  or  by  notice,  or  by  the  misconduct  of  the 
servant  at  any  period  of  the  service.  Dobton  y, 
GoUit  (1  E.  &  N.  81 ;  25  L.  J.  269,  Ex.)  is  an 
express  authority  to  this  effect.  Roberts  v.  Tucker 
(3  Ex.  632)  is  a  striking  authority  in  support  of 
the  same  doctrine.  That  was  an  action  oy  a  sti* 
pendiary  curate  against  the  incumbent  of  a  parish, 
founded  upon  an  alleged  promise  made  by  the 
defendant  to  the  plaintiff  to  take  all  necessary 
measures  for  obtaining  the  payment  of  an  annual 
grant  from  the  Society  for  Promoting  the  Em.- 
ployment  of  Additional  Curates,  in  soc/i  and  every 
year,  &o.  At  the  trial  before  Coltman,  J.,  he  non- 
suited the  plaintiff  upon  the  ground  that  the  con- 
tract fell  within  the  4th  section  of  the  Statnte  of 
Frands.  On  motion  to  set  aside  that  nonsuit, 
Parke,  B.,  and  Alderson,  B.  npheld  that  ruling, 
the  latter  saying,  "  The  case  of  a  defeasible  oon- 
traot,  where  the  contract  may  be  defeated  or  put 
an  end  to  within  the  year,  is  not  for  that  reason 
taken  out  of  the  operation  of  the  Statnte  of 
Frands."  8^aeet  v.  Lee  (3  K  &  Q.  452)  further 
illustrates  the  same  now  well-recognised  proposi- 
tion. There  the  contract  was  for  an  annuity  for 
life,  and  the  court  held  it  to  be  within  the  4th  sec- 
tion, though  it  might,  by  the  death  of  the  annuit- 
ant be  terminated  at  any  time.  Upon  the  same 
principle  in  Farrington  v.  Donohoe  (Ir.  Bep.  1  C. 
li.  675)  it  was  decided  that  the  verbal  agreement 
to  maintain  a  child,  aged  five  years,  till  she  was 
able  to  do  for  herself,  was  within  the  statute, 
although  the  child  might  die  within  a  year,  for 
it  was  dear  that  if  she  lived  the  contract  was 
not  to  be,  i.e.  could  not  be,  in  the  contempla- 
tion of  anybody,  performed  within  that  penod. 
The  same  view  was  taken  by  this  court  in 
£2ey  V.  The  Potitiee  ^e,  Aeaitramie  Company 
(1  Exch.  Div.  20),  where  it  was  held  that  the 
engagement  of  the  plaintiff  as  solicitor  to 
the  company  during  his  whole  professional 
life,  and  so  long  as  the  defendants  continued  a 
company,  was  a  contract  not  to  be  performsd 
within  a  year,  though  it  might  be  determined  by  the 
death  or  resignation  of  the  plaintiff  himself,  or 
by  his  dismissal  for  misconduct  within  that  period. 
On  the  other  hand,  a  contract  which  prima  facie, 
and  from  its  terms,  may  be  performed  within  a 
year,  however  improbable  that  it  will  be  so,  and 
even  though  the  parties  to  it  at  the  time  of 
making  it  expected  its  endurance  beyond  that 
period,  does  not  fall  within  the  statute,  and  it  is 
immaterial  that  the  performance  of  it  is  by  the 
natural  course  of  events  delayed  for  a  much  longer 
period.  The  most  familiar  illustration  of  this 
proposition  is  the  case  of  a  servant  hired  gene- 
rally, whose  service  may  be  determined  by  reason- 
able notice  at  any  time.  Such  a  contract  does 
not  fall  within  the  operation  of  the  statute,  though 
the.  service  may  continue,  and  tbe  contraot  remain 
nnterminated  for  many  years :  (Beettori  v.  Collyer, 
4  Bing.  309.)  Fenton  v.  Emblert  (3  Burr.  1278) 
well  illustrates  the  law  in  this  respect.  That  was  an 
action  brought  by  the  plaintiff  against  the  executor 
of  a  person  named  May,  upon  a  promise  of  Mav 
by  his  last  will  and  testament  to  give  and  bequeath 
to  the  plaintiff  a  legacy  or  annuity  of  HI.  by  the 
year,  to  be  paid  and  payable  to  her  yearly  and 
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orery  year  from  the  day  of  the  decease  of  the  said 
ICay,  for  and  dnring  the  term  of  her  natural  life. 
It  was  objected  that  this  agreement  was  within 
the  4th  sect,  of  the  Rtatnte,  and  onght  to  have 
been  in  writing,  for  that  it  was  not  to  be  performed 
within  ayear,  sinoe  a  whole  year  from  May's  death 
was  to  elapse  before  the  annuity  woald  become 
payable.  It  wae  answered,  howerer,  that  the  action 
was  bronght  for  May's  not  having  done  what 
he  ought  to  have  done  in  his  lifetime, 
vis.,  make  his  will,  which  might  have 
been  done  within  the  year.  Denison,  J.  said  the 
statute  does  not  extend  to  cases  where  the  thing 
may  be  performed  within  the  year ;  and  Wilmob,  J. 
said,  "  The  statute  only  extends  to  sach  promises 
where  by  the  express  appointment  of  the  party  the 
thing  is  not  to  be  peCormed  within  a  year ;  see 
also  Bidley  v.  Ridley  (34  L.  J.  462,  Gh.)  Soueh 
T.  Strawbridge  (2  C.  B.  808)  was  an  action  for  the 
maintenance  of  a  child  placed  by  the  defendant  in 
1842  nnder  the  care  of  the  plaintiff  upon  an 
agreement  by  the  defendant  to  pay  S«.  6d.  a  week, 
or  one  gainea  per  month  nntil  the  defendant  gave 
notice,  or  as  long  as  the  defendant  should  think 
proper.  The  child  remained  with  the  plaintiff  till 
1845.  The  Court  of  Common  Pleas  held  that  the 
case  was  not  within  the  statute,  for  there  was  no 
certain  time  fixed  for  the  duration  of  the  contract, 
bnt  it  was  to  endare  for  an  indefinite  period,  sub- 
ject to  be  put  an  end  to  at  any  time  at  the  option 
of  the  defendant,  and  that  contingency  might 
defeat  the  oootraot  within  a  year.  Upon  the 
same  principle  Knowlman  v.  Bluett  (L.  Bep.  9 
Exch.  1)  was  decided  in  this  court.  There  the 
oontract  was,  that  the  plaintiff  should  take  charge 
of  the  illegitimate  children  of  whioh  the  de- 
fendant was  the  father,  and  that  the  defendant 
should  give  her  3001.  a  year,  payable  quarterly  to 
keep  them.  The  court  held  the  case  not  to  be 
within  the  statute  for  the  reason  given  by  Bram- 
well,  B„  namely,  that  "  the  sum  may  be  called 
ftn  annuity,  but  really  the  engagement  was  not 
binding  on  either  party  for  any  definite  space 
of  time,"  and  that  the  defendant  might  at  the 
end  of  any  quarter  have  refused  to  provide 
for  the  maintenance  of  the  children  any  longer, 
and  in  like  manner  the  plaintiff  mig^t  have 
declined  to  continue  to  take  charge  of  them. 
The  contract  might  have  been  performed  within 
the  year,  though  no  doubt  both  parties  expected  it 
would  laist  longer.  This  judgment  was  appealed 
against  (see  L.  Bep.  9  Ex.  307),  but  the  appeal 
was  disposed  of  upon  another  ground.  In  the 
case  now  before  me  the  contract  set  out  in  the 
statement  of  claim  amounts  to  an  agreement  on 
the  defendant's  part  not  to  set  up  the  trade  of  a 
tailor  or  outfitter  within  five  miles  of  Devonport 
during  the  joint  lives  of  himself  and  the  plaintiff. 
Prima  facie,  therefore,  it  was  not  to  be  performed 
within  a  year,  and  therefore  fell  within  the  opera- 
tion of  the  4th  section  of  the  Statute  of  Frauds. 
Hy  judgment,  therefore,  is  for  the  defendant. 

Solicitors    for   plaintiff,   Orowderr,  Aiutie,  and 
Vizard,  for  T.  C.  Briar,  Plymouth. 

Solicitors  for  defendant,  Chuh  and  PhiUipt,  for 
/.  P.  Pearie,  Plymouth. 


House  of  ijjtbs. 

Nov.  5  and  6, 1878 ;  AprQ  7. 1879. 

(Before   the  Lobs  Chakckluk  (Cairns),  Lords 

Pekzadce,  CHagan,  and  Skisobsb.) 

Pkice  t>.  Thx  Monxouieskike  Bailvat  akd  Casai. 

Cqkfany.  (a) 

OH  AfHAJ.  (BOX  IHB  C0UB3  Ol  AFVEAL  DT  meUSD. 

BaHway  company — Tolh — CKarga  for  fracHau  of 
a  iMii»—Oharfe*  for  liopping  and  unloading— 
BaHwayt  OUnuta  Contolidation  Act  184-5 — Co*t§. 
The  pri»at»  Act  of  a  raibeay  company  gave  tlum 
poioer  "  to  demand  any  tolU  for  the  use  of  ihi$ 
railtaay  not  exeeedi/ng  "  a  fiiad  maximum  raie 
"  per  ton  per  mile." 
Held,  by  Lord  Caimi,  L.C.  and  Lord  Selhome, 
that  under  this  dause  the  company  had  power  to 
make  a  charge  for  fractions  of  mile*  at  long  at  the 
fixed  maximum  charge  was  not  exceeded. 
By  Lords  Penzance  and  O'Sagan  contra. 
Charges  which   the    company  was  empowered  to 
make  for  "  stopping,  loading,  and  unloading " 
are  not  tolls  which  ought  to  be  exhibited  on  a 
board  within  the  Railway  Clauaea  Act  1845  (8  ^ 
9  Vict.  0.  20)  sect.  93. 
Judgment  of  the  court  below  affirmed. 
Observations   by  Lord  Cairns,  L.C.  ai  to  costs  t» 
the  House  of  Lords  when  the  House  it  divided  ta 
opinion. 
This  was  an  appeal  from  an  order  of  the  Court  o{ 
Appeal   (James,  Mellish,  and  BaggaUayi  L.JJ.) 
dismissing    an    appeal    from    a    decision  of  tha 
Exchequer  Division,  which  had  refused  to  grant  a 
new  trial  in  an  action  brought  by  the  company 
against  the  appellant  to  veoover  the  sum  of  1082J. 
for  certain  tonnage  alleged  to  be  due  for  the  car 
riage  of  iron,  coal,  and  other  merchandise  in  the 
defendant's  trucks  upon  the  plaintiffs'  railway. 

The  appellant  paid  5152.  into  court,  and  pl^ed 
never  indebted  as  to  the  rest  of  the  respondeuU' 
claim. 

The  case  was  tried  at  the  spring  assizes  at 
Gloucester  in  1875,  before  Quain,  J.  and  a  common 
jury.  It  was  admitted  that  the  plainciffs'  claim 
was  correct  subject  to  the  following  contentions: 
First,  that  the  plaintiffs  were  not  under  their  Act 
entitled  to  charge  the  defendant  tolls  for  fractions 
of  miles :  and,  secondly,  that  the  plaintiffs  were 
not  entitled  to  charge  tolls  for  "  stopping  "  with- 
out haying  published  the  same  on  a  toll  board, 
according  to  the  Bailway  Glauses  Consolidation 
Act  18&,  sects.  93  and  95.  The  particulars 
debited  the  defendant  with  the  carriage  of  234,408 
tons  of  coal  at  the  rate  of  2^  per  ton,  being 
for  tolls  for  the  use  of  the  railway  and  for  Iocobo- 
tive  power,  being  together  i  per  ton  per  mile  for* 
distance  of  two  miles,  three-quarters,  and  116 
yards,  and  if  the  plaintiffs  were,  as  the  defeodaat 
contended,  not  entitled  to  oharge  for  fraottons  of 
miles,  the  whole  distance  being  under  four  miles, 
then  the  ^cessive  charge  on  this  head  alone 
amounted  to  671 L  Under  their  Act  the  company 
were  authorised  to  charge  "  per  ton  per  mile  "  a 
sum  not  exceeding  a  certun  maximum.  The 
question  therefore  was  whether  the  company  were 
or  were  not  entitled  to  make  a  pro  rata  charge 
for  fractions  of  miles. 

The  Exchequer  Division  dedded  in  favour  of 

(a)  Beportad  tr  C.  X.  Haidbt,  Esq.,  B(irWa'«Uaw. 
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the  nilwaj  company,  and  their  jadKment  waa 
affirmed  by  the  Coart  of  Appeal.  Malliah,  L.J.  dis- 
Benting  on  the  point  as  to  the  power  to  charge  for 
fiactiona  of  miles. 

H.  MaUheiet,  Q.G.  toad  Je^  appeM«d  £or  the 
»I^>«llaiit. 

Benjamin,  Q.C.  and  A.  T.  Lawrence  {J.  0.  GrifiU, 
Q.C.  with  them)  for  the  respondente. 

The  facts  and  argaments  appear  Boffioiently 
from  the  jadgments  of  their  Lonlships. 

At  the  conolasion  of  the  argnment  their  Lord- 
BhipB  took  time  to  consider  their  judgment. 

April  7. — Their  Lordships,  gave  judgment  as 
follows  : 

The  LoKD  Cbaxcnjxo.  (Ctums). — My  Tiords,  the 
cases  which  have  decided  that  Taxing  Acts  are 
to  be  construed  with  strictness,  and  that  no  pay- 
ment is  to  be  exacted  from  a  snbjeot  which  ia  not 
clearly  and  onequiTocally  required  by  Act  of  Parlia- 
ment to  be  made,  probably  mean  little  more  than 
this — that  inasmncn  as  there  is  not  any  a  priori 
liability  in  a  subject  to  pay  any  particular  tax,  no 
mntooadent  relationship  between  the  taxpayer  and 
the  taxing  authority,  no  reasoning  founded  upon 
the  antecedent  relationship  of  the  taxpayer  and 
the  taxing  authority  which  can  be  brought  to  bear 
upon  the  construction  of  the  Act,  therefore  the 
taxpayer  has  a  right  to  stand  upon  the  literal 
«K>nstrnction  of  the  words  used,  whatever  may  be 
the  consetjuenoes.  I  cannot  thiak  that  this  prin- 
ciple applies  to  any  considerable  extent  where  the 
payment  spoken  of  in  the  Act  of  Parliament  is  a 
payment  to  be  made  in  return  for  services  ren- 
dered, and  above  all  in  a  case  where  Parliament 
does  not  step  in  to  give  the  right  to  payment,  but 
rather  to  moderate  and  limit  a  right  to  payment 
which  otherwise  mig^t  exist  without  limit,  or  at 
all  events  with  only  such  limit  as  would  be  plaoad 
npon  it  by  a  quantum  meruit  assessment.  Ap> 
proachinj{  the  ocnstruction  of  the  104th  section 
of  the  Act  of  the  respondents  from  this  point  of 
▼iew,  it  id  obvious  that  it  was  intended  to  deal 
with  the  remuneration  of  the  company  for  services 
performed,  viz.,  the  supplying  and  maintaining  a 
railway  for  the  passage  of  carriages,  and  further 
the  conveyance  of  articles  of  merchandise  upon 
the  railway,  in  carriages  belonging  to  the  company 
itaelL  The  first  words  are  affirmative,  "it  shall 
be  lawful  for  the  company  to  demand ;"  but  they 
are  immediately  followed  by  negative  words,  "not 
exceeding."  The  result  of  the  language  of  the 
section  is  to  substitute  for  the  remuneration  which 
the  company  might  have  obtained  by  agreement 
in  particular  cases,  or  by  asserting  a  right  to  be 
paid  for  the  value  of  thmr  services,  a  maximum 
payment  for  the  use  of  their  railway  and  their 
services  as  carriers,  which  payment  they  are  not 
at  liberty  to  exceed.  The  payment  fixed  by  the 
Act  of  Parliament  must  therefore  be  in  its  nature 
analogous  to  and  of  the  same  character  as  that 
which  the  company  would  have  required  if  the 
amount  of  tbeir  demand  had  not  been  limited ; 
and  it  is  obvious  that  they  would  have  required, 
and  have  been  entitled  to  require,  payment  for  a 
part  of  a  mile  as  well  as  for  a  completed  mile.  It 
appears  to  me,  therefore,  that  unless  the  right  to 
require  payment  for  a  part  is  excluded  by  words 
which  are  reasonably  free  from  doubt,  it  must  be 
assumed  that  it  has  not  been  excluded.  It  would 
be  foreign  to  the  whole  object  of  such  clauses  to 
require  that  a  company  should  carry  merchandise 


for  a  part  of  a  mile  not  for  a  sum  limilad  in 
amount,  but  for  no  sum  whatever.  The  words  of 
th«  section,  however,  appear  to  ma  in  no  wise  to 
justify  the  oontentian  of  the  appeUanb.-  Tbey 
point,  as  it  seems  to  me,  to  a  rateable  charge, 
rateable  auoad  the  ton,  and  rateable  qitoad  the 
agile ;  and,  although  the  word  "  rate  "  is  not  ex> 
pressly  used  in  the  104di  section,  it  ia  used  in  the 
106tfa,  where  the  words  are  "the  rate  of  tolls 
hereby  prescribed " — that  is,  prescribed  in  the 
104th  section.  That  being  the  reasonable  csn- 
stmction  of  the  l(Hth  section,  the  105th  section 
does  not  ia  any  way  cut  it  down  or  alter  it.  It 
certainly  does  not  in  words  profess  to  do  so ;  and, 
with  regard  to  the  distanoe  beyond  four  miles,  the 
power  ia  not  to  charge  for  fractious,  but  ibr  frao- 
tions  in  proportion  to  qnarters,  and  to  ohai^  for 
a  fraction  of  a  quarter  as  a  .whole  quarter.  To 
authorise  this  to  be  done  express  words  are  clearly 
necessary.  On  this  part  of  the  case — whioh  is  this 
only,  part  on  whioh  at  the  time  of  the  atgament 
your  Lordships  sntartainsd  any  doubt — I  think 
that  the  deoisioa  of  the  Court  of  Appeal  is  right, 
and  that  the  appeal  should  be  diamissed. 

Lord  PsszAHCB.— My  Lords,  there  were  two 
qnestions  raised  in  this  case.  As  to  one  of  them, 
namely,  the  right  of  the  company  to  make  a 
resBonable  charge  for  stopping.  Loading,  and  un- 
loading, without  publishing  such  ohargB  on  their 
toll  board,  there  was  no  difference  in  the  court 
below,  and  there  is  none  in  your  Lordships' 
House.  The  other  point  raised  is  one  of  more 
difficulty.  The  company  were  empowered  by 
statute  (8  <fe  9  Yiot.  c.  clxix)  to  charge  tolls  {or  tha 
carriage  of  goods  at  charges  to  be  fixed  b^  them 
not  exceeding  a  certain  sum  per  ton  per  mils,  and 
the  question  is  whether  this  power  enaUea  them 
so  to  fix  these  oharg^  as  to  include  a  rateable 
payment  for  fractions  of  a  mile  when  the  disteioe 
travelled  exceeds  a  mile.  The  argpmeiit  mainly 
urged  in  favour  of  this  right  was  this — thst  if  this 
right  were  not  acoorded  the  company  might  oany 
a  number  of  tons  for  some  distance  less  than  a  fall 
mile  or  complete  number  of  miles  without  being 
entitled  to  any  remuneration  for  so  doing,  and 
your  Lordships  are  asked  to  conclude  that  the 
Legislature  could  not  possibly  have  intended  suoh 
a  result.  The  weight  of  this  reasoning  was  per- 
haps diminished  in  argnment,  it  being  pointed 
out  that  the  company  is  not  really  bound  to  carry 
any  goods  except  as  carriers  "  for  hire,"  and  that 
they  would  be  entitled  to  payment  on  a  quantum 
meruit,  and  also  to  relief  under  a  clause  in  the 
general  Act.  The  principle  upon  which  olaoses 
such  as  those  now  under  consideration  have 
hitherto  been  construed  in  courts  of  justice  is 
beyond  doubt.  In  The  Stockton  Bailteay  Oompany 
V.  Barrett  (7  M.  &  G.  879;  11  CI.  4  P.  590)  Lord 
Brougham  said  that  "  in  doubtful  cases  you  must 
always  lean  against  the  construction  which 
imposed  a  burden  on  the  subject,  and  that  the 
intention  of  the  Legislature  to  impose  a  tax  must 
be  clear.  It  was  so  held  in  The  Hull  Dock  Com- 
pany V.  Browne  (2  B.  &  Ad.  58),  which  both  parties 
in  this  appeal  relied  on  for  other  purposes.  Lord 
Tenderden  said  :  '  These  rates  are  a  tax  upon  the 
subject,  and  it  is  a  sound  general  rule  that  a  tax 
shall  not  be  considered  to  be  imposed  (or  at  least 
not  for  the  benefit  of  a  subject)  without  a  plain 
declaration  of  the  intent  of  the  Legislature  to 
impose  it.'  The  like  law  was  laid  down  in  OHdart 
V.  Gladttone  (11  East,  675),  where  Lord  Ellen- 
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borongh  iKd :  '  If  the  words  would  finriy  admit 
of  di&rent  meanings,  it  would  be  rigrht  to  adopt 
that  which  woold  do  more   faroaraDle   to  the 
interests  of  the  public,  and  against  that  of  the 
company,  because  the  company,  bargaining  with 
the  public,  onght  to  take  care  to  express  dis- 
tinotfy  what  payments  they  were  to  reioeiTe,  and 
the  public  ought  not  to  be  charged  unless  it  be 
clear  that  it  was  so  intended.'    Many  other  cases 
might  be  cited  which  concur  in  the  same  reason- 
able view."    Lord  Lyndharst  relied    upon   the 
same  principle  of  consfcmction,  and  in  like  manner 
based  nis  judgrment  upon  it.    No  doubt  in  times 
now  past  there  was  a  much  greater  tendency  in 
courts  of  justice  than  at  present  to  fhime  and  aot 
upon  abstract  rules  for  the  construction  of  statutes, 
and  the  change  has  probably  been  beneficial.  But 
I  am  unwilling  to  accept  uie  gradual  relaxation 
of  some  highly  technical  rules  as  a  reason  for 
abandoning  a  principle  such  as  that  I  have  referred 
to,  which  I  tnink  rests  upon  a  sound  iNudB  of 
reason  and  fumesa.    Acts  ot  Parliament,  such  as 
that  under  consideration,  are  framed  and  offered  to 
Parliament  by  the  companies  who  are  asking  for 
powers  and  privileges  which  the  common  law  does 
not  give  them,  and  those  powers  and  privileges 
are  only  conceded  to  them  upon  the  footing  that 
it  is  for  the  benefit  of  the  public  as  well  as  them- 
selves.   This  benefit  they  profess  to  secure  to  the 
public  by  giving  the  use  ot  the  line  to  all  comers 
or  undertaking  to  carry  their  goods  upon  pavment 
of  certain  charges  or  tolU.    The  nature  and  limit 
of  these  tolls  and  charges  they  fix  for  themselves, 
and  submit  them  to  the  Legislainre  in  their  Bill, 
expressed  in  their  own  language;  and  I  think  it 
is  a  fidr  and   reasonable  Uiing  to  say  to  them 
that  by  the  language  of  that  Bill  when  it  becomes 
law  they  are  strictly  bound.    If  the  language  of 
their  clauses,  strictly^  construed,  puts  them  to  anj 
disadvanta^  in  their  dealings  with  the  public 
which  the  Iiegislature  did  not  intend,*  it  is  the 
fault  of  those  who  had  the  opportunity  of  insisting 
upon  language  whidi  would  have  adequately  ex- 
prMsed  that  intention ;  and  they  are  asking  courts 
of  juBtice  to  tread  upon  dangerous  ground  when 
ihey  seek  to  supplj  a  deficiency  in  the  actual 
language  of  legislation  by  what  they  assert  to  be 
a  reasonable  intendment  to  be  inferred  from  the 
probabilities  of  the  case.    It  may  well  be  that  in 
dealing  with  the  Legislature  a  charge,  reasonable 
enough  in  itself  in  one  direction,  was  surrendered 
by   the    company    in    consideration    of    benefits 
secured  in  lieu  of  it  in  some  other  direction,  and 
in  this  state  of  things,  unless  the  clauses  as  they 
stand  do  not  admit  of  any  reasonable  meaning  at 
all  without  the  addition  of  something  else  which 
has  not  been  expressed,  I  think  the  rule  hitherto 
established  and  acted  npon  of  giving  effect  to  the 
language  strictly  construed,  ana  notning  more,  is 
one  that  ought  to  be  adhered  to.    What,  then,  is 
the  language  of  the  clauses  in   question  P    The 
8  &  9  Yiot.  c  clxix,  s.  104,  confers  upon  the  company 
power  to  demand  any  tolls  "not  exceeding  the 
following — that  is  to  say,  in  respect  of  the  tonnage 
of  articles  conveyed  upon  the  railway  or  any  part 
thereof,  for  all  coal  per  ton  per  mile  not  exceed- 
ing three  farthings.      The  form  therefore  which 
the  clause  takes  is  a  permission  to  fix  their  own 
tolls,  followed  by  the  expression  of  a  limit  which 
they  are  not  to  exceed.    In  construing  it  no  diffi- 
culty can  arise  except  such  as  may  oe  found  in 
construing  the  limit  intended  to  be  expressed.    It 


is  obvious  that  there  are  no  words  here  which  are 
expressly  applicable  to  anything  bat  tons  ud 
miles.  It  is  not  said  "  at  the  rate  of"  so  mndi 
per  ton  per  mile,  which  would  be  the  natnral  sod 
obvious  way  of  expressing  a  rateable  charge,  and 
there  is  no  express  mention  of  any  payment  for 
firaotioas.  The  queslaon  is,  whether  a  toll  which 
in  addition  to  a  sum  "  per  ton  per  mile  "  prorides 
payment  for  parts  or  fhustiona  of  a  mile  does  not 
exceed  such  a  toll.  I  confess  that  I  think  that  it 
does.  I  have  not  foiled  to  consider  with  great  care 
the  distinction  put  forward  by  James,  L.J.  in  the 
Court  of  Appeal  He  says :  "  The  words  enable 
tiiem  to  &c  tneir  own  charge,  within  certain  limits, 
for  the  use  of  any  part  of  their  railway.  Can  it 
be  said  that  in  fixing  a  halfpenny  for  half  a  mile 
they  have  exceedea  a  penny  per  mile  P"  His 
reasoning,  as  I  understand  it,  is  based  npon  the 
introduction  into  the  clause  of  the  words  "  or  anv 
part  thereof  "when  speaking  of  the  railway,  which 
words  he  considered  sufficient  to  confer  apoa  the 
company  the  rig^t  to  make  a  charge  for  part  of  a 
mile.  But  if  the  true  meaning  of  the  words  "  per 
ton  per  mile  "  does  not  include  fractions  of  tons 
or  miles,  the  application  of  these  words  by  the 
context  of  the  clause  to  the  railway  "  or  any  part 
thereof "  can  only,  as  it  seems  to  me,  extend  the 
toll  to  such  "part  thereof"  as  consists  of  com- 
pleted miles.  In  otfaer  words,  it  is  more  reason- 
able,  I  think,  to  limit  the  generality  of  the  words 
"  or  any  part  thereof  "  by  the  definition  of  the  toll 
which  IS  precisely  described  than  to  extend  the  toll 
beyond  that  description  by  words  which  may  eanly 
be  so  read  as  to  conform  to  it.  In  the  course  of 
the  argument  it  was  urged  that,  though  power  to 
take  a  specific  toll  described  as  "  per  ton  per  mile" 
would  not  innlnde  fractions,  yet  that  a  power  to 
fix  a  toll  which  did  not  exceed  a  toll  "  per  ton  per 
mile  "  might  be  lawfully  exercised  by  fixing  a  toll 
which  did  include  fractions.  I  feel  unable  to 
rest  npon  what  seems  to  me  so  thin  a  distinction. 
Whatever  a  toll  "  per  ton  per  mile  "  may  mean, 
it  must,  I  think,  mean  the  same  thing  whether  it 
is  expressed  as  a  toll  which  may  be  taken  or  as  a 
toll  which  may  not  be  exceeded.  So  far  npon  the 
construction  of  nect.  104  if  it  had  stood  alone,  but 
sect.  105  appears  to  me  to  point  strongly  in  the 
same  direction.  In  sect.  105  certain  regulations 
are  declared  to  be  applicable  to  the  fixing  of  the 
tolls  under  sect.  104.  These  regulations  are  that 
for  goods  carried  on  the  rulway  for  a  less  dis- 
tance than  four  miles  the  company  may  make 
certain  special  charges  for  stopping,  loading,  and 
unloading,  and  that  "  for  a  traction  of  a  mile 
beyond  four  miles "  the  company  may  demand 
"  for  such  fraction  of  a  mile  in  proportion  to  the 
number  of  quarters  contained  therein."  A  broad 
distiootion  is  taken  therefore  between  a  distance 
of  four  miles  or  less,  and  any  distance  beyond 
four  miles.  When  to  this  it  is  added  that  by  the 
previous  Acta  of  Parliament,  by  which  the  works 
ultimately  represented  by  this  company  have  been 
authorised,  a  provision  has  been  uniformly  inserted 
for  iractions  of  weight  or  distance,  and  express 
power  granted  for  making  them  the  subjects  of 
charge,  the  omission  to  confer  any  such  power  for 
this  particular  short  distance  of  four  miles,  in 
respect  of  which  other  and  annsual  charges  are 
authorised,  looks  very  like  an  intention  on  the 
part  of  Parliament  to  withhold  it.  The  conclusion 
therefore  at  which  I  arrive  is  this — that  no  express 
power  has  been  coiiferred  upon  this  company  to 
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fix  a  toll  for  fraolions  of  a  mile  within  the  distance 
of  foor  mijes,  and  that  snob  a  power  oa^ht  not  to 
be  snpplied  by  intendment  or  implioatton.  This 
appeal  ought  therefore,  in  my  opinion,  to  be 
allowed,  and  the  judgment  of  the  court  below 
rerersed. 

Lord  O'Haqah. — lly  Lords,  on  the  question  as 
to  the  right  to  enforce  charges  for  stoppage, 
loading,  and  unloading  without  previous  pnblica- 
^n  aU  the  judges  in  the  courts  below  were  of 
the  same  mind,  and  I  believe  ^our  Lordships  all 
agree  with  them.  The  shiftmg  and  uncertain 
nature  of  these  charges  makes  previous  specifica- 
tion of  them  manifestly  impracticable.  The  obli- 
gation to  publish  must  apply  to  claims  capable  of 
being  appreciated  and  prescribed  beforehand,  and 
(he  words  of  the  statute  are  not  inconsistent  with 
the  reasonable  view  that  it  should  be  limited  to 
them.  The  more  difficult  question  arises  as  to 
the  construction  of  the  104th  and  105th  sections 
of  the  respondent  company's  Act.  In  approach- 
ing the  interpretation  of  the  statute,  I  do  not  feel 
affected  by  two  considerations  which  appear  to 
have  exerted  considerable  influence  on  the  judg- 
ment of  the  Court  of  Appeal.  The  first  of  these 
rests  on  the  undoubted  fact  that  the  construction 
of  the  respondents  has  been  accepted  and  acted 
on  for  many  years  as  well  by  freighters  and 
merchants,  who  have  paid  the  fractional  tolls,  as 
by  courts  of  justice.  But  it  ia  admitted  that 
the  matter  had  net  been  res  judicata,  and 
we  have  no  means  of  knowing  from  what 
motives  the  traders  made  the  concession  on  which 
the  courts  proceeded,  and  we  must  not  forget  that 
(be  antecedent  statutes  which  affected  the  com- 
INUiy's  railway  and  canal  contained  clauses  ex- 
pressly authorising  the  fractional  charges.  Under 
them  the  payment  of  those  charges  must  have 
become  habitual,  and  they  may,  not  unnaturally, 
have  induced  the  supposition  that  it  might  also 
be  enforced  under  tne  latest  Act.  The  second 
consideration  in  the  unreasonableness  of  suppos- 
ing that  the  Legislature  could  have  intended 
anantities  of  goods  to  be  carried  for  nothing,  as 
ley  must  sometimes  be  if  fractional  charges  can- 
not be  legally  claimed.  But  at  most  the  presump- 
tion raised  by  that  consideration  can  only  make 
na  more  careful  in  ascertaining  the  real  meaning 
of  the  Act ;  and  although  that  meaning,  rightly 
appreciated,  should  involve  such  a  result,  we  are 
not  at  liberty  to  reject  it  on  that  ground  only. 
The  company  had  the  preparation  of  their  own 
measure,  and  were  bound  to  see  that  it  fitly  ex- 
pressed the  purposes  of  Parliament.  They  were 
not  forced  to  adopt  the  Act  if  they  had  reason  to 
complain  of  its  harshness  or  injustice,  and  it 
behoved  them  to  have  any  terms  favourable  to 
themselves  and  involving  burthens  on  the  public 
explicitly  and  unequivoodly  stated.  If  they  have 
not  done  so  the  fault  is  theirs,  and  the^  must  take 
the  consequences.  But  besides,  the  insertion  of 
the  clause  as  to  claiming  for  stoppages,  &c.,  in  the 
company's  interest,  may  have  been  made  to  com- 
pensate for  the  denial  of  the  fractional  charges 
ander  the  four  miles  within  which  they  were  to 
enjoy  that  new  and  important  privilege.  I  do 
not  think  it  necessary  to  discuss  or  decide  the 

?neBtion  as  to  recovery  on  the  quantam  meruit. 
prefer  to  rest  on  the  grounds  I  have  stated,  i<s 
showing  that  this  second  consideration  is  not 
decisive  on  the  lessl  issue  as  to  the  construction 
of  the  clauses.    But  there  is  a  third  cousiJ«.r«tion 


which  seems  to  me  of  mudi  materiality  with 
reference  to  that  construction.  The  statute 
immediately  before  us  is  only  the  last  of  a 
series,  all  tn  pari  maierid,  and  all  directly 
dealing  with  the  works  of  the  company  and  its 
relations  to  the  public.  They  should  therefore  be 
read  together,  and  when  we  find  the  right  to 
make  fractional  charges  and  take  proportionate 
tolls  expressly  given  u  all  of  them  but  the  last, 
we  are  ooand,  I  think,  to  notice  the  signiBoaiit 
omission.  We  must  find,  if  wn  can,  some  better 
reason  for  it  than  the  oversight  or  error  of  the 
Legislature,  and  we  may  recognise  such  a  reason 
when  we  see,  in  the  added  provision  for  stoppage, 
an  apparent  compensation  for  the  lost  power  of 
charging  for  less  than  a  mila  If  after  the  words 
"  per  ton  per  mile  not  exceeding  three  farthings  " 
the  words  "  and  so  in  proportion  "  had  been  intio- 
dilced,  as  in  preceding  Acts,  the  controverted 
right  would  have  been  beyond  dispute ;  and  is  it  un- 
reasonable to  presume  that  they  were  not  inserted 
because  the  proportionate  claim  was  not  meant  to 
he  allowed  P  Beading,  then,  sect.  104  in  connec- 
tion with  the  previous  legislation  and  the  pro- 
visions of  sect.  105,  and  finding  that  it  gives 
power  to  charge  merely  "  per  ton  per  mile,"  there 
appears  to  me  to  be  nothing  startling  in  tlie 
assertion  that  the  charge  was  to  be  for  an  entire 
mile,  and  not  rateably  .or  for  a  portion  of  a  mile, 
and  I  do  not  think  it  is  made  so  by  the  preceding 
words  "  not  exceeding  the  foUowina,"  and  "  upon 
the  railway  or  any  part  thereof  ;*  for  if  it  was 
intended  that  the  subject-matter  of  the  ohaive 
should  be  merely  carriage  for  a  full  mile,  the 
excess  forbidden  would  onlv  apply  to  that  mile, 
and  the  "  part "  of  the  railway  must  be  such  a 
part  as  would  comprise  a  mile.  In  one  sense,  by 
fixing  a  halfpennv  for  half  a  mile,  the  oompany 
have  not  exceeded  a  penny  per  mile ;  but  if  their 
power  to  charge  only  extends  to  the  whole  mile^ 
and  only  to  a  part  of  the  line  comprising  a  mile, 
they  could  not  exercise  it  as  to  smaller  portions 
merely  because  they  might  levy  the  toll.  Whether 
or  no  the  power  was  so  limited  is  the  question ; 
and  it  seems  to  me  very  like  a  petitio  prmeipU  to 
reason  on  the  assumption  that  it  was  not.  I  do 
not  affirm  that  the  construction  of  the  104th 
section  is  free  from  difficulty.  On  the  contrary, 
I  think  there  is  considerable  ambiguity  about  it. 
But  assuming  this,  and  that  it  mi^t  be  difficult 
of  construction  if  we  had  nothing  else  to  ^ide 
us,  I  think  we  are  assisted  to  a  reasonable  inter- 
pretation by  the  section  which  succeeds.  It  pro- 
vides expressly  "  for  a  fraction  of  a  mile  beyond 
four  miles,  or  beyond  any  greater  number  of 
miles."  It  gives  the  oompany  power  to  demand 
tolls  on  merchandise  "for  such  fraction  in  pro- 
portion to  the  numtier  of  quarters  of  miles  con- 
tained therein ;",  and  as  to  the  oarriag^  of  goods 
for  a  less  distance  than  four  miles,  it  authorises 
them  to  make  a  reasonable  charge  for  stopping, 
loading,  and  unloading,  but  leaves  them  without 
any  claim  for  fractions  of  a  mile.  Does  not  this 
express  bestowal  of  the  power  to  charge  beyond 
the  four  miles  involve  the  denial  of  it  within 
that  distance  P  The  words  make  a  clear  distinction 
between  the  distance  within  and  beyond  the  four 
miles,  which  the  construction  of  the  respondents 
would  nullify,  and  they  give  diSierent  rights  in 
connection  with  these  differences  which  it  would 
appear  to  confound.  Tbe  apecifiu  grant  of  the 
power  of  fntclioual  churgo  iu  the  105th  section 
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makes  it  improbable  tbat  if  such  a  grant  had  been 
designed  b;^  the  104tb  it  woald  not  have  been  as 
clearly,  as  it  might  have  been  easily,  given,  and 
the  acgnment  I  have  derived  from  the  presence  of 
such  a  provision  in  previons  statutes,  and  the 
absence  of  it  in  that  with  which  we  have  to'  do, 
appears  to  me  to  acquire  aoonmalated  f oroe  from 
the  contrast  of  the  sections  in  this  respect.  If 
the  104th  section  had  given  the  right  of  fractional 
charges  in  clear  and  express  terms,  it  might  have 
been  difficult  to  say  that  sect.  105  took  it  away 
by  implication.  Bat,  as  I  have  said,  I  do  not 
think  it  was  so  ^ven.  At  the  ntmost  the  former 
section  seems  to  me  ambignons  and  open  to  two 
constmctions,  and  we  are  to  take  the  lanffoage  as 
we  find  it.  We  are  not  sitting  here  jndioiaTly  to 
presnme  the  intentions  of  the  Legislatore,  bat  to 
collect  them  from  the  words  m  the  statutes. 
Keeping  in  mind  this  established  canon  of  con- 
atrnotion,  I  cannot  see  that  the  very  strong  impli- 
cation raised  by  sect.  105  is  encoantereaby  any 
argument,  either  from  the  reason  of  the  thing  or 
the  language  of  the  Act,  which  should  make  as 
r^se  to  accept  it,  while  the  introduction  of  the 
power  to  charge  for  stoppage,  &c.,  within  the  fonr 
miles  which  it  wonld  relieve  from  proportional 
tolls,  goes  far,  in  my  opinion,  to  confirm  it,  and 
explain  the  motive  on  which  it  may  have  been 
grounded.  I  believe  that  the  ambiguity  of  sect. 
104  has  been  very  much  removed  by  the  clearness 
of  sect.  105,  but,  if  it  still  partialhf  remained,  I 
should  say  tbat  the  rule  which  requires  the 
imposition  of  a  tax  or  toll  to  be  clear  and  distinct, 
and  in  cases  of  doubt  compels  the  adopcion  of 
the  meaning  most  bene&cial  to  the  public,  should 
be  applied  to  this  case.  The  company  sought  the 
Act,  directed  the  preparation  of  it,  obtained  large 
powers  and  privileges  under  it,  had  the  option  to 
accept  or  reject  it,  and  may  fairly  be  bound  by  a 
strict  construction  of  its  words  in  favour  of  the 
general  community.  I  think  that  the  doctrine 
which  would  so  bind  them  even  if  the  legislation 
were  ambiguous,  settled  as  ii  is  by  many  cases,  is 
wise  and  reasonable,  and  ought  to  be  maintained. 
For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed  and  the  judgment  reversed. 

Lord  Selbobns. — My  Lords,  I  am  of  opinion, 
on  the  first  point,  that  the  effect  of  sect.  104  of  the 
Act  is  not  to  fix  a  ton  and  a  mile  as  separate  units 
for  the  purpose  of  charge,  but  to  enable  the  com- 
pany to  charge  such  tolls,  and  at  such  rates  us 
they  may  think  fit,  in  respect  of  the  conveyance 
of  the  difiereni  classes  of  i;oods  therein  men- 
tioned, so  long  as  they  do  not  exceed  the  maximum 
rates  to  which  they  are  thereby  limited.  There- 
fore it  is  aecundum  ratam,  and  not  only  on  a  fixed 
quantity  or  distance,  that  they  may  charge.  I 
will  not  dwell  upon  the  mere  reason  of  the  thing, 
which  does  not  seem  to  me  to  be  at  all  favourable 
to  the  appellant's  construction.  I  am  content  to 
i-ely  npun  what  I  consider  the  proper  and  natural 
meaning  of  the  words  used.  The  goTerning  words 
are  tb:  t  "  it  shall  be  lawful  for  the  company  to 
demand  any  toils  for  the  use  of  the  railway,  not 
exceeding  the  following."  The  consideration  for 
those  tolls  here  expressed  is  not  the  conveyance 
of  each  separate  ton  of  goods,  but  "  the  use  of  the 
railway"  by  the  person  whose  goods  are  conveyed, 
and  what  the  company  may  demand  is  "any 
tolls,"  80  long  as  they  do  not  exceed  the  prescribed 
limits.  The  charge  actually  made  by  the  com- 
pany did  not  exceed  those  limits,  and  it  cannot  be 


disputed  that  the  railway  is  used  as  much  whea 
the  eoods  are  conveyed  over  a  fraction  of  a  mile 
as  when  they  are  conveyed  over  an  entire  mile. 
These  governing  words  are  followed  by  others, 
which  immediately  introduce  the  enameration  of 
the  maximum  rates,  viz.,  "  in  respect  of  the  ton- 
nage of  articles  conveyed  upon  the  railway  or  any 
part  thereof,  as  follows,"  showing  that  a  maximmn 
scale  of  tonnage  rates  was  intended.  A  tonnigs 
rate  is  as  mnui  applicable  to  half  a  ton  as  to  a 
whole  too,  sad  the  same  principle  of  interpietatioii 
which  in  this  contest  is  applicable  to  quantity 
mast  bo  equally  applicable  to  distance.  Further 
proof  of  the  same  proposition  seems  to  me  to  be 
derived  from  the  woras  "the  rate  of  tolls"  in 
sect.  106.  The  next  question  is  whether  sect.  105 
operates  by  implication  to  take  away  the  right 
which  without  it  sect.  104  would,  in  my  opinion, 
confer,  to  charge  in  respect  of  distances  less  than 
four  miles,  for  any  fraction  of  a  mile.  To  raise 
such  an  implication  without  necrasity  could  not, 
I  think,  be  right.  It  might  be  necessary  if  sect 
105  would  not  be  sensible  and  officious  without  it, 
but  it  is  both  sensible  and  officious,  though  no 
such  implication  is  made.  The  object  of  that 
section  is  not  to  cut  down  the  tolls  authorised  to 
be  taken  bv  sect.  104,  but  to  superadd  certain  pro- 
visions and  regulations  which  shall  be  applicable 
to  the  fixing  of  such  "  tolls."  So  far  as  these  pro- 
visions and  regulations  are  applicable  they  are,  of 
course,  to  be  applied,  but  they  leave  untouched 
everything  aathorised  by  the  preceding  section  t» 
which  they  are  not  applicable.  Their  express 
words  are  not  applicable  to  any  charge  of  tolls  fbr 
a  fraction  of  a  mile  when  the  whole  distance 
travelled  over  is  less  than  four  miles.  They  d» 
not  reflate  or  provide  for  it,  bat  neither  do  they 
prohibit  it.  They  regulate  fonr  special  cases,  ana 
that  always  in  such  a  way  as  to  enable  the  com- 
pany to  charge  more  in  those  cases  than  they  could 
have  done  under  sect.  104  standing  alone.  First, 
if  the  distance  travelled  over  is  less  than  four 
miles,  there  may  be  a  charge  for  stopping,  lead- 
ing, and  unloading  besides  the  tolls  autnorised 
by  sect.  104.  The  next  case  is  the  conveyance  of 
goods  for  any  distance  beyond  four  miles,  in 
which  case  the  company  are  by  this  clanse  enabled 
to  charge  for  a  fraction  of  a  quarter  of  a  mile  as 
if  it  were  a  full  quarter  of  a  mile,  a  benefit  which 
of  course  thev  cannot  claim  in  a  case,  such  as 
that  before  tne  House,  to  which  the  provision  is 
inapplicable  ;  but  it  does  not  therefore  follow  that 
the  right  to  charge  for  a  fraction  of  a  mile  accord- 
ing to  the  distance,  being  Isss  than  fonr  miles  in 
the  whole,  over  which  any  .goods  may  have  been 
actually  conveyed,  is  thereby  taken  away  if  given 
by  the  previons  section.  The  third  case  is  that  of 
passengers,  as  to  whom  the  company  is  by  this 
clause  enabled  to  charge  for  every  fraction  of  a 
mile  beyond  an  integral  number  of  miles,  as  if  it 
had  been  a  whole  mile.  The  fourth  provision 
relates  to  the  measurement  of  the  quantity  of 
goods  conveyed.  It  enables  the  company  to 
charge  for  every  fraction  less  than  a  quarter  of  a 
ton  as  if  it  were  a  whole  quarter  of  a  ton,  without 
reference  to  the  distance  over  which  the  goods 
may  have  been  conveyed.  All  these  provisions, 
therefore,  are  in  favour  of  the  company,  and  they 
will  all  receive  full  effect  in  the  cases  to  which 
they  may  apply,  though  they  are  not  held  to 
govern  directly  or  by  implication  the  ca«e  now 
bolore  the  Uouss.    Upon  the  second  point  I  agree 
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with  the  jndgment  ot  the  coart  below.    My  opinion 
therefore  is  that  thia  appeal  should  be  dipmissed. 
I  oannot  think  it  right  to  reruse  to  sect.  lOi  what 
appears  to  me  to  be  its  proper  effect  according  to 
the  true  and  reasonable  constraction  of  its  irords 
merely  because  it  may  have  been  usual  in  other 
Acts  of  Parliament,   some   of  them   relating  to 
Dudertakings  now  incorporated  with  this  railway, 
to  provide  for  the  right  to  charge  for  fractions  of 
miles  in  ezpress  terms,  which  is  not  here  done, 
except  in  the  particular  cases  regulated  by  sect. 
lOS.    And  with  respect  to  the  principle  laid  down 
in  some  authorities,   that  statutes  of  this  kind 
antborising  tolls  to  be  taken  by  undertakers  of 
pnblic  works  are  to  be  construed  as  if  they  were 
taxing  Acts  imposing  a  burden  on  the  subject, 
and  therefore  not  to  be  extended  so  as  to  increase 
that  burden  beyond  the  strict  meaning  of  their 
words,  I  have  already  stated  that  I  think  it  would 
be  necessary  in  the  present  case  to  place  upon  the 
words  of  the  Act  a  forced  and  unnatural  construc- 
tion in  order  to  arrive  at  a  conclusion  in  the 
appellant's  favour.     If  these  authorities  were  to 
be  understood  as  meaning  more  than  that  express 
powers  of  taking  tolls  conferred  by  the  Legisla- 
ture are  not  to  be  extended  by  any  unnecessary 
implication  beyond  the  fair  and  natural  import  of 
the  words  used,   I  should  doubt   whether  they 
were  sound  in  principle  or  binding  on  this  House. 
The   Lobs  Causcasua,   (Cairns). — My   Lords, 
your  Lordabips  being  equally  divided  in  opinion, 
of  coarse,  aooording  to  the  ancient  rale,  the  ques- 
tion that  the  decree  appealed  against  be  reversed 
will  be  determined  in  the  negative.    I  am  anxious 
to  say  a  word  upon  the  subject  of  costs.    There  is 
an  idea  that  the  reasen  why  nothing  is  said  about 
costs  when  there  is  an  equal  division  of  votes  is 
that  it  is  somewhat  contrary  to  justice,  or  to  the 
practice  of  the  House,  to  give  costs  where  there 
is  any  division  of  opinion.    That  is  not  the  prin- 
ciple upon  which  your  Lordships  proceed  in  a  case 
like  the  present.    There  are  upon  these  occasions 
always    two    separate  motions  proposed  to  the 
Hoase.    The  first  is-  the  motion  that  the  decree 
appealed  against  be  reversed.    That  motion  may 
be  rejected  by  a  majority  or  may  be  carried  by  a 
majority,  or  the  numbers  may  be  equal,  and  there- 
upon the  decree  stands  affirmed.     But  in  all  these 
cases,  if  anything  is  to  be  said  aboiit  costs,  a 
second  motion  is  necessary.    Now,  it  is  obvious 
that,  if  yoar  Lordships  are  equally  divided  upon 
tJie  first  motion,  and  tne  decree  thereupon  stands 
affirmed,   the  numbers  would  again   oe  equally 
divided  npon  the  second  motion,  and  it  would  not 
be  carried.     Consequently,  the  effect  would  be  the 
same  as  if  nothing  was  said  about  costs.    I  am 
anzions  to  g^ard  against  the  idea  going  abont 
that  the  reason  is  the  division  of  opinion,  for  there 
mig^t  well  be  a  division  of  opinion  among  vour 
Lordships  and  yet  be  an  order  that  the  appellant 
was  to  pay  the  costs.    The  true  reason  is  that  a 
motion  ordering  the  appellant  to  pay  costs  could 
not  be  carried. 

Order  of  the  Court  of  Appeal  ajjirnnd,  and, 
appeal  dismisted. 

Solicitors  for  the  appellant,  fiwnf  and  Bon. 
Solicitors  for  the  respondents,  Thos.  White  and 
8on$. 
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SITTINGS  AT  LDfCOLN'S  INN. 
Friday,  Jan.  31. 

(Before  Jessel,  M.B.,  and  Jakes  and  Bsauwell, 

L.JJ.) 

GUBXRT  V.  SuiiH.  (a) 

Partition — Otaneri  of  gmaU  pari  of  property  de- 
airing  a  sale — Offer  hy  others  to  purohaee — Pair- 
tition  Act  1868  (31  ^  32  VUi.  e.  40),  s».  3,  4,  5. 

The  Zfd  section  of  the  Partition  Act,  tohieh  em- 
powers the  eowrt  in  a  partition  suit  to  direct  ec 
sale  of  the  property  on  the  request  of  any  of  the 
parties  interested,  notvrithstandirig  the  disseyU  of 
or  disability  of  any  others  of  them,  is  not  con- 
trolled 61/  tJie  blh  section,  which  empowers  the 
court,  instead  of  directing  a  sale,  to  order  a 
valuation  of  the  share  of  the  party  requesting 
■a  sale  on  the  other  parties  interested  undertaking 
to  purchase  his  share. 

In  an  action  for  the  partition  or  saie  of  a  property 
eonnsling  of  Ovree  houses,  the  maintiffs  ana 
others,  who  were  entitled  to  titree-stxteentii  share* 
of  the  property,  ashed  for  a  sale,  hiU  the  owner* 
of  the  remaining  ihirteen-tixteenths  wished  to 
retain  the  property  undivided,  and  offered  to 
purchase  the  plautiiffs'  shares  at  a  valuation 
under  the  5th  section  of  the  Act. 

The  Oourt  being  of  opinion  that,  owing  to  the 
number  of  the  parties  interested  and  the  nature 
of  the  property,  a  sale  leould  be  benefieial  to  aU 
parties  : 

Held  (reversing  the  deoition  of  Malins,  V.O.),  that 
a  sale  ought  to  be  directed,  with  liberty  to  all 
parties  other  than  those  having  the  conduct  of  the 
sale  to  bid. 

Drinkwater  v.  Batcliffe  (33  L.  T.  Bep.  N.  S.  417; 
L.  Bep.  20  Eq.  528)  approved. 

This  was  an  appeal  from  a  decision  of  Malins,  Y.C. 

The  facts  of  the  case,  which  are  briefly  stated 
in  the  report  of  the  hearing  in  the  court  below,  as 
reported  in  38  L.  T.  Eep.  N.  S.  308,  were  more 
fully  as  follows : 

The  action  was  bronght  for  a  partition  or  sale  of 
three  houses  in  Birmingham,  and  at  the  original 
hearing  the  usual  reference  was  made  to  chambers 
to  ascertain  the  interests  of  the  varioos  parties  in 
the  property. 

The  chief  clerk  divided  the  property  into  33S 
shares,  of  which  the  plaintiffs  Thomas  W.  JoneH 
and  George  Biron,  as  trustees  of  a  settlement 
made  in  Jan.  1871,  and  the  plaintiff  Geoi^e 
Heaton,  as  mortgagee,  were  entitled  to  forty-twd 
shares,  and  the  defendants  to  the  remaining  201 
shares  which  were  thus  subdivided : 

William  Pitt  was  entitled  to  fifty-nine  shares, 
William  Pitt,  and  Peter  Pitt,  bis  mortgagee,  to 
twenty-five  shares,  Peter  Pitt,  in  his  own  right,  to 
thirty-five  shares,  Peter  Pitt,  and  Joseph  Ballard 
Pitt,  as  trustees  of  a  settlement  made  in  July  1868. 
to  thirty-five  shares,  Joseph  B.  Pitt  to  flfty-sv 

(a)  Bajorted  by  H.  Pbat,  Esq.,  Uwrulu^it-Lkw. 
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shares,  Mar;  Smith  and  T.  Drinkworth  to  sixty- 
three  shares,  and  H.  Sator  and  Emma  his  wife  to 
the  remaining  twenty-one  shares. 

Thus  the  plaintiffs  were  entitled  to  two- 
sixteenths  of  tne  property,  and  the  defendants 
were  entitled  between  them  to  the  remidning 
fonrteen-sixteenths. 

The  property  consisted  of  three  hoases,  divided 
into  five  tenements,  and  was  sitnate  in  the  centre 
of  the  town  of  Birmingham,  where  certain  new 
streets  were  abont  to  be  made  by  the  corporation, 
which,  it  was  alleged,  wonld  greatly  increase  the 
Talae  of  the  property. 

The  plaistiffs,  and  certain  of  the  defendants 
entitled  to  one-sixteenth,  desired  a  sale  as  being 
likely  to  produce  a  larger  snm  than  that  at  which 
any  yalnstor  wonld  vahie  the  property,  while  the 
other  defendants  were  desirous  of  retaining  their 
shares,  and  offered  to  purchase  the  plaintiffs' 
shares  at  a  Talnation. 

The  Yice-Chancellor  held  that  the  case  came 
within  the  5th  section  of  the  Partition  Act  1868, 
and  he  accordingly  directed  a  yaluation  of  the 
three-sixteenth  shares  and  a  sale  of  them  tu  the 
defendant?  who  had  offered  to  purchase. 

From  this  decision  the  plaintiffs  appealed. 

Brutowe,  Q.C.  and  Levrin  for  the  appellants. — 
This  is  a  case  in  which  a  partition  is  practically 
impossible  by  reason  of  the  nature  of  the  pro- 

?erty  and  the  number  of  the  parties  interested, 
'herefore  the  case  comes  withm  the  3rd  section 
of  the  Partition  Act,  and  we  have  a  right  to  have 
the  property  sold  under  that  section.  The  5th 
section  does  not  apply  to  cases  coming  within  the 
3rd  or  4th  sections,  but  to  cases  not  provided  for 
by  the  prior  sections,  to  cases  in  which  a  partition 
is  feasible.  There  is  nothing  in  the  Act  to 
compel  a  party  to  sell  his  share  to  another  party, 
when  a  case  is  made  out  for  a  sale  of  the  whole 
property: 

WiUiam$  v.  OamM,  82  L.  T.  Bep.  N.  S.  414;  L. 

Bop.  lOCh.  a04; 
IMnhDcOar  v.  BateUfft,  33  L.  T.  Bep.  N.  S.  417  ;  L. 

Bep.  iiOEq.  528; 
Boughton  v.  aib$im,  36  L.  T.  Bep.  K.  S.  93:  46  L. 

J.  N.  8.  366,  Ch. 

Dtmenport,  for  the  defendants  who  desired  a  sale. 

J.  Pearson,  Q.O.  and  Bardetoell,  for  the  de- 
fendants Peter  Pitt,  Joseph  Ballard  Pitt,  and 
William  Pitt,  together  entitled  to  ten-sixteenths 
of  the  property. — The  3rd  section  empowers  the 
court  to  direct  a  sale  on  the  request  of  any  of 
the  parties  interested,  but  the  court  has  a  discre- 
tion under  that  section.  The  4th  section  binds 
the  court  to  direct  a  sale,  when  the  majority 
desire  it.  This  case  comes  within  the  5th  section, 
and  the  order  made  by  the  Vice- Chancellor  is 
that  which  it  was  right  to  make  under  the 
circumstances. 

Olcute,  Q.O.  and  Woodroffe,  for  the  owners  of 
the  remaining  shares,  opposed  the  sale. 

No  reply. 

Jesssi.,  M.B. — I  do  not  wish  to  repeat  what  I 
have  already  said  in  Brinhwater  v.  Baldfffe  {uhi 
tup.),  except  that  I  take  thn  same  view  of  the  law 
now,'  sitting  here,  as  I  did  then,  it  being,  to  my 
mind  at  all  events,  clear  that  the  5th  section  of 
the  Partition  Act  1868  does  not  apply  where  the 
3rd  section  does.  The  question  is  whether  the 
appellants  in  this  case  are  within  the  3rd  section. 
Now  the  real  point  that  the  court  has  to  con- 


sider is  whether,  under  the  circumstances  I  am 
about  to  mention,  it  would  be  more  beneficial  for 
the  parties  interested  to  have  a  sale  than  a  parti- 
tion. The  circumstances  to  which  the  attention 
of  the  court  is  specially  directed  by  the  Act  are, 
amongst  others,  two ;  one,  the  nature  of  the  pro- 
perty, the  other,  the  number  of  the  parties  in- 
terested. As  regards  the  number  of  the  parties 
interested  in  this  case,  they  are  very  numerous, 
and  their  shares  are  very  curious  fractions.  The 
utmost  that  can  bo  said  on  that  question  in  favour 
of  the  respondents  is  this :  they  say  that  by 
arrangement  between  themselves  they  can  rednce 
the  number  of  the  parties  to  four.  I  am  not 
satisfied  that  they  can.  It  appears  to  me  from 
the  chief  clerk's  certificates  tnat  some  of  the  re- 
spondents are  trustees,  but  I  will  assume  in  their 
favour  that  they  can  to  that  extent  reduce  the 
nural>er  of  the  parties.  Then  there  are  four 
parties  with  these  very  odd  fractions :  two-six- 
teenths for  the  plaintiffs,  one-sixteenth  for  Mr. 
Davenport's  clients,  three-sixteenths  for  Mr. 
Glasse's  clients,  and  then  there  would  be  ten- 
sixteenths  or  thereabouts  for  Mr.  Pearson's  clients. 
The  property  in  question  consists  of  three 
houses  somewhere  near  the  centre  of  the  town  of 
Birmingham.  The  three  houses  are  divided  ioto 
five  tenements.  How  they  are  to  be  divided  by 
partition  in  any  rational  way,  I  myself  do  not 
understand,  nor  has  anybody  saggested  that  th^ 
can  be.  Of  course  yoa  can  always  divide  a  hoose 
in  the  way  one  was  divided  in  a  well-known  old 
case,  by  giving  one  part  of  the  house  to  one  man, 
and  another  part  to  another  man;  for  then  yoa 
might  have  such  a  complaint  as  was  made  there, 
that  the  partitioner  did  not  give  one  of  them  any 
staircase,  so  that  he  could  not  get  to  the  top,  and 
the  short  answer  was,  that  he  could  not  divide  the 
house  in  any  other  way  if  he  made  the  shares 
of  anything  like  equal  value.  That  is  all  irra- 
tional. The  meaning  of  the  Legislature  was,  that 
when  you  see  the  property  is  of  such  a  character 
that  it  cannot  be  reasonably  partitioned,  then  yoa 
are  to  take  it  as  more  beneficial  to  sell  it  and 
divide  the  money  amongst  the  parties.  It  does 
appear  to  me  that,  looking  at  the  nature  of  the 
property,  and  to  the  fractions  into  which  it  must 
be  divided,  it  is  in  this  case  beneficial  for  all  the 
parties  interested  that  there  should  be  a  sale  vui 
not  a  partition,  and  therefore  I  think  that  the 
appellants  are  entitled  to  what  they  ask,  namely, 
to  discharge  the  Vice-Chancellor's  order  and  m 
direct  a  sale.  Of  course,  when  the  case  comes 
into  chambers,  the  court  has  full  power  to  give 
directions  as  to  the  mode  of  sale,  and  it  can  a^n 
the  respondents,  as  I  understand,  they  now  desire 
liberty  to  bid  at  the  sale,  or  liberty  to  lay  pro- 
posals before  the  judge  in  chambers  as  to 
buying  the  property.  In  either  way  they  may 
secure  the  property  to  themselves  if  they  u* 
willing  to  pay  the  full  value  ;  and  that  is  all,  as  I 
understand,  that  the  appellants  ask  for. 

James  and  Bbahwbll,  L. JJ.  concurred. 

Order  for  sale  accordingly,  with  liberty  to  all 
parties,  other  than  the  parties  having  the  condact 
of  the  sale,  to  bid  and  to  carry  in  any  proposals 
before  the  judge  in  chambers. 

Solicitors  for  the  appellants,  Whaidy,  MtUtard, 
and  Whitehead. 

Solicitors  for  the  respondents,  Ganden  tad 
Son:  Lett*  and  Son;  Bobinion  and  Pretton. 
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Friday,  llarchll. 
(Before  Jaicbs,  Ba60alla.t,  and  Bbakwzll,  L.JJ.) 
Triwin.  V.  BuSBEUk  (a) 

Bight  of  way — OhriruetUm  hy  erection  of  bvSding 
—Xondatory  injunction — Uamage*  nnier  Lord 
Gmtm'  Act  (20  9  21  Viet.  e.  27,  •.  2). 

Where  a  defendant,  afler  action  brought  to  retrain 
the  ereetton  of  a  ouUding  on  land  ove  r  which 
the  fHaint^  had  a  right  of  way,  continued  the 
tredion  of  and  completed  iha  building : 

EM  (a/irmutg  the  deeieion  of  Jeuet,  MJB,.),  (hai 
the  plaintiff  toot  entiHed  to  a  mandatory  tn- 
junelion,  and  that  the  court  had  no  power  under 
Lord  Gaiim^  Ad  to  compel  him  to  accept  damages 
instead  of  the  tn;«ne<ton. 

This  was  an  appeal  from  a  decisioii  of  the  Master 
of  the  Bolls. 

The  hearing  in  the  ooart  below  is  reported  in 
38  L.  T.  Bep.  N,  S.  407,  and  in  L.  Bep.  7  Ch.  Div. 
551. 

The  facts  of  the  case  were  briefly  as  follows : 

The  action  was  brought  bj  the  oirner  and  occa- 
pier  of  a  pnblio  house  in  <3oleinan-Btreet,  in  the 
ci^  of  London,  known  as  the  Three  Tuns,  to 
restrain  the  defendant  from  erecting  a  building 
on  the  site  of  an  adjoining  court,  called  'Windmill- 
coart,  oyer  which  the  plaintiff  and  his  predecessors 
in  title  claimed  an  anmtermpted  rignt  of  way  to 
and  from  the  back  of  the  public  house  for  forty 
years. 

The  plaintifiT  gare  notice  to  the  defendant  of 
bis  rights  when  the  defendant  first  begaa  to 
obstruct  the  ri^ht  of  way,  and  issued  the  writ  in 
the  present  action  before  the  defendant's  building 
was  completed;  but  the  defendant  nevertheless 
completed  his  building,  which  was  a  large  and 
eipensive  structure,  blocking  up  the  access  to  the 
back  of  the  plaintifTs  house. 

The  case  came  on  for  trial  before  the  llCaster  of 
the  Bolls  in  Dec.  1877,  when  his  Lordship  found 
that  the  plaintiff  had  established  his  right,  and 
gSTe  a  verdict  for  him  accordingly;  but  before 
giring  judgment  ordered  the  case  to  stand  over 
to  givu  the  defendant  an  opportunity  of  coming 
to  terms. 

On  the  28th  Jan.  1878  the  case  came  on  for 
judgment,  and,  the  parties  not  having  been  able 
to  come  to  any  terms,  the  Master  of  the  Bolls 
gave  judgment  in  &T0ur  of  the  plaintiff,  granting 
Eim  a  perpetual  mandatory  injunction  against 
the  defendant. 

From  this  judgment  the  defendant  appealed. 

The  appeal  came  on  for  hearing  on  the  6th 
Deo.  1878,  when  the  court  held  that  if  the  de- 
fendant  desired  to  dispute  the  verdict,  he  ought 
to  have  moved  for  a  new  trial  within  twenty-one 
days  after  the  delivery  of  the  verdict,  and  that  as 
he  had  not  done  so,  the  verdict  was  conclusive 
as  to  the  fact  that  the  plaintiff  was  entitled  to  a 
right  of  way.  (See  89  L.  T.  Bep.  N.  S.  461 ;  L. 
Bep.  10  Gh.  Div.  420).  The  further  hearing  of 
the  appeal  was  then  adjourned  to  give  the  parties 
another  opportunity  of  coming  to  terms,  and 
several  further  adjonmmentc  took  place  teem 
time  to  time  for  the  same  purpose. 

The  cause  now  came  on  again  for  argument, 
the  parties  having  failed  to  come  to  terms. 

'The  Attorney-General  (Sir  John  Holker,  Q.(3), 
(•)  Beportad  hj  H,  Fbat,  Saq.,  Buziatar^t-Law. 


ChUly,  Q.C.  and  Hemings,  for  the  appellants. — 
The  2nd  section  of  Lord  Claims'  Act  g^ves  the  court 
power  to  award  damages  in  a  case  of  this  kind 
in  substitution  for  an  injunction.  And  the  pre* 
sent  is  the  very  kind  of  case  in  which  the  court 
ought  to  exercise  that  power.  The  injury  caused 
to  the  plaintiff  by  the  obstruction  of  hie  right  of 
way  is  one  that  could  be  compensated  by  reason- 
able damages,  but  it  is  very  harsh  to  compel  the 
defendant  to  pull  down  the  expensive  bnildmg  he 
has  erected.    They  referred  to 

Tlie  Currien'  Companv  v.  Corbett,  12  L.  T.  Bep. 
N.  S.  169;  2  Dr.  &  Sm.  355;  b.  c.  on  appeal, 
ISL.  T.  Bep.  N.  S.  154 ;  4  De  O.  J.  &  S.  764. 

Daoey,  Q.G.  and  Eperitt,  for  the  respondent, 
were  not  called  upon. 

Jaxxs,  L.J. — I  am  of  o^ion  that  there  is  no 
ground  for  this  appeal.  The  question  as  to  the 
right  of  way  was  decided  at  the  trial  in  favour  of 
the  plaintiff,  and  no  appeal  having  been  brought 
against  the  verdict  of  the  Master  of  the  B>olla 
within  the  proper  time,  it  is  binding  upon 
this  court.  The  plaintiff  then  being  entitled  to 
this  right  of  way,  the  defendant  obstructed, 
and  continued  to  obstruct  it,  building  on  the 
piece  of  gprennd  over  which  it  existed.  The 
plaintiff  brought  his  action  complaining;  of  the 
obstruction  in  due  time,  but  the  defendant 
went  on  with  the  obstruction,  relying  upon  the 
defence  that  the  plaintiff  had  no  such  right  of 
way  as^e  claimed.  Having  taken  upon  himself 
to  do  this  be  mast  take  the  consequencea.  The 
plaintiff  has  established  his  right  to  have  the  ob- 
stmction  removed,  and  the  defendant  must  remove 
it  in  such  way  as  he  can,  either  by  making  a  way 
through  his  building,  or  bjr  removing  the  build- 
ing. The  plaintiff  has  a  plain  legal  right,  and  is 
entitled  to  have  the  order  of  the  court  which  the 
Master  of  the  Bolls  has  made  to  enforce  his  right. 
It  was  not  intended,  and  never  could  have  been 
intended,  by  the  Legislature,  in  giving  the  court 
power  to  award  damages  under  Lord  Cairns' 
Act,  to  compel  a  man  who  is  wronged  to  sell  his 
property  to  the  person  who  has  wronged  him. 
No  such  right  as  is  claimed  by  the  appellant  can 
exist  in  this  country  unless  given  by  Act  of  Par- 
liament. If  it  were  otherwise,  the  consequence 
would  be  that  a  person  would  have  a  right  to  do  a 
wrong  to  his  neighbour  at  a  price  to  be  fixed  by 
the  ooart.  The  case  of  Dur«U  v.  Pritchard  (13 
L.  Bep.  N.  S.  545 ;  L.  Bep.  1  Ch.  244)  and  similar 
cases  do  not,  in  my  judgment,  apply  to  the  pre- 
sent case,  where  the  defendant  proceeded  to  do 
the  wrong  after  action  brous:ht. 

Baogalut,  L.J. — I  am  of  the  same  opmion.  I 
will  only  add  that  I  adopt  the  view  expressed  by 
the  Master  of  the  Bolls  as  to  the  way  in  which 
the  court  ought  to  exercise  the  discretion  which 
it  has  of  awarding  damages  under  Lord  Cairns' 
Act 

Braxwxll,  L.J.  concurred. 

Appeal  accordingly  diemieied  toilh  eosts. 

Solicitor  for  the  appellant,  B.  BurreU. 

Solicitor  for  the  respondent,  0.  M.  Boehe. 
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Luke  v.  Sodth  KKNanforoK  Hotel  Company. 

[Ct.  of  An. 

March  i  and  6. 

(Before  Jessel,  M.II.,  and  Jahes  and  Bramwxu^ 

L.JJ.) 
LvKS  V.  South  KEHsmoTON  Hotil  Compant.  (a) 

Practice — Pleading — Parties — Foreolotwre  action 
hy  one  of  several  joint  mortgagees — Miyoinder 
of  parties— Bides  of  Court  1875,  Order  XVI., 
r.  13. 

One  of  several  joint  mortgagees  can  maintain  an 
action  to  foreclose  the  mortgage,  making  his  co- 
mortgagees  defendants  \f  they  are  unwilling  to 
he  joined  as  co-plaint^s,  or  fiave  hy  some  act 
•precluded  themselves  from  being  m^de  plaintiffs, 
and  even  {semble)  if  they  are  opposed  to  the 
foreclosure. 

The  act  of  a  majority  of  trustees  cannot  bind  the 
trast  estate ;  in  order  to  hind  the  trust  estate  it 
must  he  the  act  of  all  the  trustees. 

Decision  of  Fry,  J.  reversed. 

This  was  an  appeal  from  a  decision  of  Fry,  J. 

The  bearing;  m  the  coart  belovr  is  reported  in 
88  L.  T.  Bep.  N.  S.  219,  where  the  facta  of  the 
case  are  f  ally  stated. 

They  were  briefly  as  follows : 

The  plaintiff,  William  Luke,  and  the  defendant!!, 
Edmund  Daries  Browne  and  Sampson  Sandys, 
were  the  trustees  of  the  will  of  Dv.  Lake,  the 
plaintiff's  father,  who  died  in  1829. 

In  the  year  1866  there  were  standing  in  the 
names  of  the  three  trustees  two  sums  of 
7188i.  9«.  4i.,  and  763Z.  2s.  2d.  Reduced  Three  per 
Cent.  Annuities,  and  two  sums  ,of  20001.  and 
3732.  Is.  3d.  New  Three  per  Cent.  Annuities.  Mrs. 
Blakeley,  a  granddaughter  of  the  testator,  was 
tenant  for  life  of  the  sums  of  71882.  98.  4d.  and 
20001.,  and  also  of  one-fifth  part  of  the  two  smaller 
sums  of  stock.  The  plaintiff  was  entitled  to  one- 
fifth  of  the  two  smaller  sums,  and  the  remaining 
three-fifths  belonged  to  three  of  his  brothers. 

In  May  1864,  the  plaintiff  and  the  defendants 
Browne  and  Sandys  sold  the  four  sums  of  stock, 
and  invested  the  proceeds,  which  amounted  to 
9216Z.  cash,  on  the  secarity  of  a  second  mortgage 
of  leasehoM  property  belonging  to  the  South 
Kensington  Hotel  Company  (hereinafter  called 
the  old  company).  This  mortgage  was  dated  the 
23rd  May  1864,  and  the  interest  payable  under  it 
wan  at  the  rate  of  6^  per  cent.,  reducible  to  5^ 
per  cent,  on  punctual  payment. 

In  the  year  1869,  the  old  company  being  in 
di£Scnltios  and  unable  to  pay  the  interest  on  its 
mortgages,  a  new  company  (the  defendant  com- 
pany in  the  present  suit)  was  formed  for  the  pur- 
pose of  taking  over  its  assets  and  liabilities ;  and, 
as  part  of  the  scheme  of  reconstruction  it  was 
proposed  to  the  trustees  of  Dr.  Luke's  will  to 
accept  a  composition  of  57251.  npon  their  mort- 
gage debt  of  9216Z.,  and  to  leave  that  sam  on  the 
secarity  of  the  mortgaged  property  for  a  term  of 
ten  years,  at  5  per  cent  interest,  reducible  to  4 
per  cent,  on  punctual  payment,  the  new  company 
covenanting  for  payment  of  the  interest. 

Browne  and  Sandys  assented  to  this  proposal, 
but  the  plaintiSr,  who  was  then  acting  by  a  sepa- 
rate firm  of  solicitors,  declined  to  assent.  I^he 
new  company,  however,  proceeded  as  if  the  assent 
of  all  the  trustees  had  been  obtained.  The  old 
company  was  wound-up,  and,  with  the  sanction  of 
the  court,  its  assets  were  transferred  to  the  new  com- 

(a)  BopoTted  1:7  H.  Fbat,  Esq.,  Buiist«r«t-Iftw. 


pany.  A  deed  was  prepared,  dated  the  24th  Aag. 
1870,  and  purporting  to  be  made  between  the 
new  company  of  the  one  part,  and  the  plaintiff 
and  the  defendants  Browne  and  Sandys  of  the 
other  part,  and  it  was  expressed  to  be  thereby 
witnessed  that  the  plaintiff  and  the  defendants 
Browne  and  Sandys  did  thereby  release  and  dis- 
charge the  old  company,  and  the  new  company 
and  the  property  comprised  in  the  mortgage  of 
the  23rd  May  1864  from  all  interest  then  due  on 
the  mortgage,  and  also  from  3456L,  part  of  the 
principal  sum  of  9216Z.  And  the  new  company 
therel^  covenanted  to  pay  to  the  plaintiff  and  the 
defendants  Browne  and  Sandys  the  sam  of  5760L 
on  the  let  Jan.  1871,  with  interest  at  5  per  cent, 
and  to  pay  interest  at  the  same  rate  by  half- 
yearly  payments  on  so  much  of  the  sum  of  57601. 
as  should  from  time  to  time  remain  unpaid.  And 
ifae  deed  contained  a  proviso  for  redaction  of 
tho  interest  to  4  per  cent,  on  punctaal  payment,  and 
it  was  thereby  agreed  that  the  plaintiff  and  the 
mortgagees  should  not  call  in  the  principal  until 
the  end  of  ten  years  from  the  Ist  Jan.  1870,  if  the 
interest  was  punotoally  paid. 

This  deed  was  executed  by  the  new  company 
and  by  the  defendants  Browne  and  Sandys,  bat 
the  plaintiff  refused  to  execute  it. 

On  the  6th  Feb.  1875  the  plaintiff  filed  the  hill 
in  the  present  sait  ag»inst  the  new  company,  C. 
!N.  Mayhew,  who  held  a  third  mortgage  on  the 
property,  and  Browne  and  Sandys.  Mrs.  Blakeley 
was  -also  made  a  defendant,  but  none  of  the  otiier 
cestxLis  qua  trust  were  made  parties.  The  bill 
prayed  for  a  declaration  that  the  deed  of  the  24th 
Aug.  1870  was  invalid  and  ineffectual,  and  ought 
to  be  delivered  up  to  be  cancelled,  and  prayed  for 
the  osaal  foreclosure  decree  against  the  company 
and  Mayhew  under  the  original  mortgage  of  the 
23rd  May  1864.  No  relief  was  prayed  against 
Browne  and  Sandys  or  Mrs.  Blakeley. 

At  the  trial  of  the  cause,  Fry,  J.  hold  that  the 
plaintiff  was  entitled  to  relief  on  the  merits,  bat 
dismissed  his  bill  on  the  ground  that  one  of 
several  oo-mortgageee  could  not  maintain  a  suit 
to  foreolose  the  mortg^e  without  making  his 
CO- mortgagees  co-plaintif». 

From  this  decision  the  plaintiff  aopealed. 

Kekewieh,  Q.O.  and  S.  Dickinson  for  the  appel- 
lant.— There  is  no  authority  for  the  decision  at 
Fry,  J.  that  one  of  several  joint  mortgagees 
cannot  maintain  an  action  for  foreoloeare  witboat 
joining  his  co-mortgagees  as  oo-plaintiffs.  It  is  a 
common  thing  for  one  of  several  trustees  to  bring 
an  action  respecting  the  tmst  property,  making 
bis  co-tmstees  defendants.  And  what  difference 
is  there  in  principle  between  the  case  of  tmstees 
and  that  of  mortgagees  P  They  oited 
WtOnnt  V.  IVy,  1  Her.  244. 

North,  Q.C.  and  BetidaU  for  the  defendant  com- 
pany.— ^l?h«re  is  no  case  in  the  books  in  w  hioh  one  of 
several  joint  mortgagees  bae  obtained  a  foreoloeare 
decree  without  joining  his  oo-mortgagee-o  as  oo- 
plaintiffs.  At  all  eventa,  it  cannot  be  granted  in 
the  present  oaee,  for  the  deed  of  the  24th  Aag. 
1870  releases  the  mortgage  debt  at  law.  and  even 
if  the  plaintiff  is  not  bound  by  that  deed,  hiii 
co-mortgagees  are.  If  the  whole  transaction  w«« 
a  breach  of  trust  on  the  part  of  the  mortgage)^, 
the  eestuie  que  trust  ought  to  take  steps  to  set  it 
aside,  but  that  cannot  be  done  in  the  present 
suit.  The  deed,  however,  is  binding  on  all  parties. 
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Cor  tlie  majority  of  the  mortgageoa  executed  it, 
«D(i  the  plaintiff  ia  bound  by  acquiescence.  Bigg 
V.  Strong  (3  Um.  &  GiiT.  592)  ahows  that  acqui- 
escence  may  make  a  deed  binding  on  one  who  has 
not  signed  it. 

JPistHur,  Q.C.  and  Millar  for  the  defendants, 
Browne  and  Sandy  a. — We  do  not  oppose  the 
pbintiff's  contention,  bat  we  say  that,  after  what 
we  have  done,  we  cannot  isonaiatently  ooncnr  as 
'Co-pUun  tiffs. 

CooktiM,  Q.C.  aad  Buth  for  Mrs.  Blaleeley. 

No  reply. 

JcssEL,  M.B. — This  is  an  appeal  from  a  de- 
cision of  Fry,  J.,  who  was  entirely  with  the 
plaintiff  apon  the  merits,  but  dismissed  the  action 
-on  a  technical  point.  Now  I  entirely  oonoar  with 
the  judge  below  in  the  oondosion  at  which  he 
arrived  as  to  the  merits.  The  plaintiff  was  one  of 
three  trustees  who  held  a  mort^M^  ^^'^  9216Z.  on 
some  freehold  prt^wrty.  The  oompany,  which 
was  the  mortgagor,  was,  there  being  prior  mort- 
gagees, unable  to  pay,  and  a  proposition  was 
made  that  the  trustee  mortgagees  should  take 
128.  6(2.  in  the  pound,  and  accept  a  new  mortgage 
for  that  amount  from  a  new  company  to  be  formed 
to  take  over  the  business  of  the  old  one.  To  that 
proposition  a  willing  ear  was  lent*  bnt  it  was  neyer, 
ID  tact,  agreed  to,  for  the  only  letters  on  the 
subject,  which  are  in  evidence  preceded  the  form- 
-ation  of  the  new  oompany;  and  when  the  new 
company  was  formed,  the  solicitors  of  that  com- 
pany were  informed  that  the  plaintiff,  one  of  the 
three  trustees,  desired  not  to  come  into  the 
-arrangement,  and  declined  to  do  so  by  reason  of 
his  being  a  trustee,  and  not  being  able  to  obtain 
the  assent  of  all  his  o«t<ut«  que  tiruat.  With  this 
knowledge,  two  of  the  tmetees,  who,  though  they 
say  they  thought  the  plaintiff  would  oome,  only 
believed  that  he  would  and  had  not  ascertained  it, 
'execute  the  deed  of  composition,  and  the  oompany 
also  execute  it,  and  for  sometime  afterwards  the 
reduced  sum  for  interest  was  received  from  the 
new  company  in  the  ratio,  I  suppose  of  12«.  6(2.  in 
the  pound.  The  plaintiff  then  institutes  this  suit 
to  foreclose  the  mortgage,  and  he  insists  that  the 
original  mortgage  is  unaffected  because  ha  never 
«greed  to  release:  it,  and  that  the  consent  of  his  two 
co-tmstei  B  did  not  bind  him  for  two  reasons.  In  the 
first  iuHtance,  any  consent  of  the  two  was  only 
conditional  on  tbe  third  agreeing  also;  indee(i, 
the  form  of  the  indenture  snows  it.  It  recites  an 
agreement  by  the  three,  which  is  intended  to  be 
carried  oat.  It  is  undoubtedly  well  settled  that  if 
two  persons  execute  a  deed  cm  the  faith  that  a 
third  will  do  so,  and  that  is  known  to  the  other 
parties  to  the  deed,  the  deed  does  not  bind  in 
equity,  if  the  third  refuses  to  execute  it,  and  con- 
seqnently  on  that  gpnund  the  deed  would  not 
have  bound  the  two.  Then  it  was  saggested  that 
the  two,  not  having  dissented  in  sufficient  time, 
would  still  be  bound,  having  acted  on  the  deed. 
To  that  it  is  answered  that  the  two  are  trasteee  as 
well  as  the  one,  and  that  they  have  no  power  to 
bind  their  eettuia  que  truet  by  such  an  arrange- 
ment. All  three  together  might  or  might  not ; 
that  depends  upon  the  nature  of  tbe  arrange- 
ment. It  is  not  every  agreement  for  a  compo- 
sition, or  to  accept  less  than  the  full  amount  due, 
that  is  a  breach  of  trust.  But  two  oat  of  three 
trustees  have  no  power  to  bind  eeatuit  que  trust. 
There  is  no  law  that  I  am  acquainted  with  which 


enables  the  majority  of  trustees  to  bind  the 
minority.  The  only  power  to  bind  is  the  act  of 
the  three,  and  consequently  the  act  of  the  two, 
even  if  it  could  bind  them  by  reason  of  delay  or 
acquiesoenoe,  conld  not  bind  the  trust  estate,  antl 
therefore  in  no  way  was  the  trust  estate  bound  or 
the  mortgage  released.  So  fiff  I  am  of  the  same 
opinion  as  the  learned  judge.  But  he  dismissed 
the  bill  on  this  g^und;  he  said  that  it  was  a 
suit  for  foreclosure  by  one  of  three  mortgragees, 
making  the  other  two  defendants,  and  that  such  a 
suit  conld  not  be  maintaine(L  Now  I  must  say 
that  I  should  have  thought  the  law  was  quite 
settled  the  other  way.  It  is  very  difiScult  to  find 
authorities  exactly  Ln  point.  I  recollect  one  very 
strongly  in  point.  It  was  the  case  of  Fowler  y. 
Wyatt  (24  Beav.  232,  not  reported  on  this  point), 
which  was  a  salt  to  set  aside  a  release  of  an 
equity  of  redemption  and  to  redeem.  Fowler 
became  bankrupt.  He  had  two  assignees,  one  the 
trade  assignee,  and  the  other  the  official  assignee. 
The  official  assignee,  being  afraid  of  the  cost  of 
the  litigation,  declined  to  join  as  plaintiff,  and  the 
trade  assigpiee  alcme  revived  the  suit.  That  was 
objected  to  first  at  the  Biolls,  where  thelMaster  of 
the  Bolls  overruled  the  objection  on  the  ground 
that  one  of  two  trustees  acting  in  bankruptcy 
could  maintain  a  suit  to  redeem.  It  was  appealed 
to  Lord  Cranworth,  then  Lord  Chancellor,  who 
affirmed  the  decision,  and  the  suit  afterwards 
came  on  for  hearing.  There  is  another  case,  the 
well-known  case  of  Adamt  v.  Paynter  (1  Coll.  530). 
Two  trustees  there  filed  a  bill  to  foreclose.  It 
was  objected  that  the  third  trustee  had  not  been 
discharged  and  should  have  joined  them.  How  P 
The  objection  was,  that  he  had  not  been  made  a 
party,  and  the  objection  was  allowed,  and  he  was 
made  a  party  as  defendant  They  did  not  add 
plaintiffs  in  those  days,  and  therefore  that  was 
c(msidered  sufficient,  ^nd  on  general  principles 
I  (»nnot  see  why  not.  It  is  quite  &miliar  to  us 
in  equity  for  two  of  three  trustees  to  file  a  bill  to 
recover  the  trust  estate,  aqd  if  the  third  trustee 
has  been  implicated  at  all  in  the  loss  of  it,  to 
make  that  one  trustee  a  defendant,  although  yoa 
order  tbe  trust  fund  to  be  re&tored  to  all  for  the 
benefit  of  the  eegtuii  que  trutt,  I  cannot  see  any 
reason  for  altering  what  I  consider  a  settled  rule. 
As  regards  the  reasons  given  by  the  learned 
judge  in  the  court  below,  it  appears  to  me  that 
they  are  not  well  founded.  He  savs,  "  Take  the 
case,  with  which  we  are  very  familiar,  of  a  mort- 
gage for  a  large  sum  of  money  made  to  half  a 
dozen  persons  as  trustees  for  an  insurance  oom- 
pany, tae  name  of  the  company  not  appearing  on 
tbe  face  of  the  deed.  Yon  might  have  six  fore- 
closure actions,  one  brought  by  each  of  the  mort- 
gagees against  the  mortgagor,  naming  the  other 
five  as  defendants  on  tne  record."  ^ut  five  of 
such  actions  would  assuredly  be  stopped,  because 
the  court  would  tell  the  plaintiffs  in  them  that 
they  must  show  some  good  reason  for  not  joining 
the  others  as  plaintiffs,  and  if  the  court  found 
that  all  the  other  five  were  willing  to  be  made 
plaintifCs,  it  would  atop  the  other  actions.  There 
would  be  no  difficulty  in  dealing  with  the  csase  if 
it  (xscurred.  Ton  might  have  no  right  capri- 
ciously to  make  persons  defendants  when  they 
ought  to  be  plaintiffs,  and  thus  increase  the  costs 
of  the  other  defendants.  There  must  be  some 
substantial  ground  for  it,  and  when  there  is  a 
substantial  ground  you  make  all  parties  to  the 
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suit,  Bome  plaintiffs  and  others  defendants,  and 
the  evil  whioh  the  learned  judge  thought  would 
arise  cannot  arise.  Then  it  is  said  that  some  of 
the  mortgagees  might  not  wish  to  foreclose,  and 
others  might.  We  will  deal  with  that  case  when 
it  arises,  as  to  whether  one  can  foreolose  without 
the  consent  or  against  the  wish  of  the  others. 
That  is  not  the  case  here.  Thn  other  two  mort- 
gagees, who  are  defendants,  do  not  oppose  the 
foreclosure.  They  were  not  willing  to  bo  plain- 
tiffs, but  it  is  not  the  case  of  two  out  of  three 
trustee  mortgagees  saying  that  they  do  not  want 
to  foreclose  and  object  to  that  remedy.  If  two 
oat  of  three  trustees  should  decline  to  foreolose 
or  to  agme  to  any  other  remedy,  it  might  be  a 
reason  for  remoring  them  from  being  trustees ; 
bat  that  is  not  the  case  here,  and  we  have  not, 
therefore,  to  consider  that  case,  which  may  be 
dealt  with  when  it  arises.  It  appears  to  me  that 
there  is  no  ground  whatever  for  preventing  the 
plaintiff  from  obtaining  the  relief  he  asks,  and' 
that  there  is  ground  for  maintaining  this  action. 
If  it  is  not  maintained,  I  do  not  see  how  be  can 
by  any  possibility  obtain  the  relief  to  which  be  is 
entitled.  For  these  reasons  I  think  the  appeal 
ought  to  be  allowed,  and  judgment  ought  to  be 
given  for  foreclosure. 

Jamxs,  L.J. — I  am  entirely  of  the  same  opinion. 
Upon  the  focta  of  this  case  I  am  quite  satisfied 
that  no  binding  agreement  was  ever  entered  into 
by  anybody  to  reduce  the  amount  of  the  mortgage 
money  either  as  principal  or  interest,  but  that  the 
com^ny  went  on  expecting  the  proposed  re- 
duction to  be  accepted,  and  bought  the  property 
with  that  expectation,  but  without  taking  care  to 
have  a  binding  agreement.  That  was  their  mis- 
fortune or  their  imprudence.  They  may  have  been 
misled,  or  they  may  have  misled  themselves,  and 
they  may  have  hoped  and  expected  until  they  had 
gone  too  far.  But  they  got  the  property  subject 
to  a  mortgage  which  retained  its  original  va- 
lidity and  amount.  That  was  their  position.  And 
then  beyond  all  question  the  mortgage  money 
was  part  of  the  trust  estate.  Two  of  the  trustees 
have  so  dealt  with  the  matter  as  to  make  it  an 
embarrassment  for  them  to  be  made  co-plaintiffs, 
and  it  always  appeared  to  me  to  be  an  established 
rule  of  the  old  Court  of  Chancery,  that  if  there 
were  three  trustees,  who  were  trustees  having  a 
common  risht,  two  of  whom  bad  done  something 
whioh  might  probably  have  prohibited  them  from 
going  to  law,  the  one  who  had  not  done  anything 
to  pr(g'ndice  himself,  or  to  prqudice  his  right  of 
action,  might  be  sole  plaintiff,  making  the  others 
defendants,  in  order  that  they  might  be  present 
at  the  litigation,  and  concur  in  everything  neces- 
sarjr  for  them  to  concur  in.  I  remember  a  case  in 
which  there  were  three  mortgagees  holding  a 
joint  mortgage.  Two  of  them  aflerwaids  by 
separate  instruments  and  on  their  own  separate 
account  became  assignees  of  the  equity  of  re- 
demption, second  and  third  mortgasees  of  the 
froperty  comprised  in  the  original  mortgage, 
a  that  case  it  waa  absolutely  impossible  for  the 
three  to  join  as  plaintiffs  in  the  suit,  because  they 
were  both  mortgagees  and  mortgagors.  That 
difficulty  was  avoided  by  the  one  mortoagee  filing 
his  bill  on  behalf  of  the  trust  estate,  m&ing  the 
others  interested  in  the  eauity  of  redemption  de- 
fendants. In  the  old  Cnanoery  practice  there 
was  this  difficulty,  that  the  misjoinder  of  plain- 
tiffs was  fatal,  and  if  yon  had  any  one  person 


among  the  plaintiffs  who  had  done  anylhinj; 
which  might  have  amounted  to  a  release  of  bis 
right  the  whole  suit  failed,  and  there  was  no 
remedy  for  it,  and  therefore,  as  a  general  rale, 
you  selected,  if  yon  could,  one  person  as  piMntiff 
whom  you  knew  to  be  free  from  any  charge  or 
imputation  on  his  conduct,  and  made  all  the 
others  defendants.  There  never  was  any  ob- 
jection to  that  in  praotioe.  Now  that  is  rendered 
nnnecessary  br  the  fact  that  under  the  new 
practice  (see  Bales  of  Court  1875,  Order  XVL, 
r.  18)  the  courts  may  deal  with  misjoinder  of 
plaintiffs  according  to  the  justice  and  equity  of 
the  case. 

Bkakwsu.,  L. J. — ^I  am  tit  the  same  opinion,  for 
the  same  reasons. 

Solicitors  for  the  appellant,  /onsun,  CM,  and 
I'earson. 

Solicitors  for  the  respondents,  Maykeio,  Salmon, 
and  WhiHng ;  Sandy  $  and  2Veeen«n;  W.  and  A. 
Banh«»  Forii.  

Mareh  3  and  4. 

(Before  Jsssjsi,  M.B.,  and  Jakes  and  Bbaicwsll, 
L.JJ.) 

Gbackhau.  «.  Jassoh.  (a) 

Mortgage — Priority — Not  eommtmieated  to  nort- 
gagee — Subteqrtenl  ratifieation — Seeital — Ettofr 
pd— 27  Mig.  e.  4 — Ooti$olidation — Standaimu 
affidavil — Perion  not  injured — ProU*  a&daviii — 
Costs— Addiiional  Bvles  of  Oowrt  1875,  Ordtr 
FX.r.lS 

In  1872  T.  mortgaged  certain  property  to  the  plaM- 
tiffs,  which  they  nou  wished  to  foreclose.  At  that 
time  tliey  had  notice  only  of  a  prior  mortgage  to 
the  B.  society. 

In  1874  T.  filed  a  petition  for  liquidation  of  his 
affairs  &i/  arra/agement,  and  his  step-daughier  P. 
then  produced,  for  the  first  time,  a  mortgage  of 
the  same  property,  dated  the  15th  Aug.  1871,  to 
secure  a  sum  of  money  l»nt  by  her  to  T.  in  1864. 
She  proved  her  debt  in  the  li4iuidation,  and 
handed  her  security  to  the  trustee,  who  now 
claimed  to  haoe  it  paid  off.  The  deed  contained  a 
recital  that  T.  had  agreied  to  give  her  a  mortgage 
as  a  security  for  the  money. 

Held  {afirmiTtg  the  decision  of  Fry,  J.),  that  on  the 
evidence  the  deed  had  not  been  comm.unieated  to 
P. ;  tluU  it  was  void  under27  Eliz.  e.  4 ;  and  that, 
though  the  recital  would  have  worked  an  estoppd 
against  the  mortgagor  and  persons  simply  e2at»- 
ing  under  him,  it  had  no  such  effect  against  ths 
plaintiffs,  who  obtained  their  title  under  tks 
statute. 

The  plaintiffs  told  the  property  contained  in  tkwr 
mortgage,  and  paid  the  B.  toeiely  not  only  what 
was  due  to  them  at  prior  mortgagees,  but  oIm  a 
turn  due  to  them  on  an  equitable  mortgage  of  other 

■  property.  They  now  claimed  to  eoneohdate  their 
mortgage  with  the  equitaile  mortjiage,  and  to  hM 
the  deed*  of  the  latter  until  the  tonMe  a)nount  dM 
to  them  was  paid. 

Held  (reversing  the  decision  of  Fry,  J.),  that,  at  the 
equitetble  mortgage  wat  paid  with  money  whiok, 
had  the  first  mortgagee  not  claimed  a  rigid  to 
consolidate,  would  have  belonged  to  the  second 
mortgagees,  U  was  in  fact  paid  by  the  second 
mortgagees,  who  by  the  fact  of  sueh  payntant 


(«)  B«p<n1«<l  bj  E.  S.  3ocax,  « 

Jigitized  by 


HL 


July  18, 1879.} 


THE  LAW  TDiBS. 


[Vol.  XL^N.  8.-641 


Ct.  0?  A  pp.] 


Ckacskali,  v.  Jaksok. 


[Ct.  of  App, 


heeame  fguilalh  trantfereet,  and  were  entitled  to 
eotuoUdate  <7t«  mortgages. 

Hke  fHamiiff*  having  appeaied  from  so  much  of 
tk«  judgment  of  Fry,  J.  at  held  they  had  no  right 
of  eonaolidation,  wm  the  respondent  having  given 
a  eroee  notiee  of  appeal  against  so  much  of  the 
judgment  as  declared  P.'s  mortgage  invalid  ae 
ogainet  the  pUUnt^t : 

Beid,  that  the  judgment  could  he  varied  tn  the 
pittintifs  favour  on  a  point  not  mentioned  in  their 
notiee  of  appeal. 

The  truetee  to  pay  the  plaintiffs  the  costs  of  the 
aetion  to  far  as  it  related  to  setting  aeide  P.'s 
mortgage,  instead  of  merely  alloioing  the  plain- 
tiffs to  add  them  to  their  debt. 

Thzsb  were  crosx- appeals  from  a  deoiaion  of  Fry, 
J.  (reported  S9  L.  T.  Bep.  N.  S.  31).  The  facta 
were  sDorlly  as  follows: 

This  was  a  foreclosure  action. 

The  plaintiffs  also  claimed  to  have  a  mortgage 
of  prior  date  to  their  own  declared  fraadalent  and 
Toid  as  against  them,  under  the  statute  27  Etiz. 
0.4. 

The  plaintiffs  were  mortgagoes  from  J.  Tumley, 
hy  a  deed  dated  the  22nd  Feb.  1872,  of  an  estate 
at  Norwood.  They  alleged  that  the  only  mortgage 
jsior  to  their  own  waa  one  to  the  Belianoe 
Asraranoe  Society. 

The  defendants  were  sabseqaenb  mortgagees, 
aod  the  trustee  in  the  liquidation  of  the  mort- 


lie  trustee  set  np  a  mortgage  deed  dated  the 
15th  Aug.  1879  to  Diana  PelTowe,  a  step-daughter 
of  the  mortgagor.  The  plaintiffs  bad  no  notice  of 
ibis  mortgage  till  1876. 

Diana  Pellowe  proved  in  the  mortgagor's  liqni- 
cbtion,  and  gave  np  her  security  to  the  trustee, 
who  insisted  on  its  validity. 

It  was  decided  by  Hall,  Y.C.  [CracknaU  t. 
Jatuon,  37  L.  T.  Bep.  N.  S.  118;  L.  Rep.  6  Ch. 
DiT.  735)  that  (assuming  the  validity  of  the  mort- 
gage) the  trustee  was  entitled  to  it  for  the  benefit 
of  Uie  general  creditors  in  the  liquidation. 

It  appeared  that  Diana  Pellowe  had  lent  the 
mortgagor  15002.  in  1864 ;  but  there  was  no  evi- 
dence (except  a  recital  in  the  mortgage  deed)  of 
any  agreement  that  he  should  give  her  security, 
or  of  any  pressure  by  her  for  security.  When 
tiie  deed  waa  executed  it  was  delivered  by  the 
mortgagor  to  hia  wife,  the  mother  of  Diana 
Pellowe,  by  whom  it  was  retained.  Its  execution 
waa  not  communicated  to  Diana  Pellowe,  and 
there  waa  no  evidence  that  she  knew  of  its  exist- 
enoe  until  Feb.  1874,  when  she  proved  in  the 
liqnidation.  After  the  commencement  of  the 
action  the  plaintiffs,  under  a  power  of  sale  con- 
tained in  their  mortgage,  sold  the  property.  Out 
of  the  purchase-money  the  Ileliance  Society  were 
paid  ibe  balance  due  to  them  on  their  mortgage, 
and  also  what  was  due  tn  them  from  Tnrnley  on  a 
pcdioy  of  assurance,  which  mortgage  they  claimed 
the  right  to  consolidate  with  their  mortgage  of 
the  Norwood  estate.  The  policy  was  then  de- 
Uvered  to  the  plaintiffs.  A  sum  sufifioient  to 
answer  the  amount  due  on  the  mortgage  to  Diana 
Pellowe  was  placed  in  joint  names,  and  the  re- 
mainder of  the  purchase- money  waa  paid  to  the 
phuntiffs.  The  plaintiffs  claimed  to  be  entitled 
to  consolidate  their  mortgage  with  the  mortgage 
of  the  policy,  and  to  hold  the  latter  until  the 
whole  amount  doe  to  them  on  their  own  mortgage 


waa  paid.  The  only  defendant  who  appeared  at 
the  trial  was  the  trustee  in  the  liquidation.  The 
other  defendants  had  been  served,  bat  did  not 
appear.  One  of  the  affidavits  filed  by  the  plain- 
tms  contained  matter  reflecting  on  the  character 
of  a  person  not  a  party  to  the  action.  The 
trustee  8  counsel  alleged  that  this  waa  scandalous, 
and  asked  tha<i  the  plaintiffs  might  be  disallowed 
the  costs  of  the  affidavit.  The  plaintiff's  counsel 
contended  that  the  affidavit  waa  relevant,  and 
that  no  one  but  the  person  injured  by  the 
scandalous  matter  could  be  heard  to  complain  of  it. 
In  the  court  below.  Fry,  J.  held  that  the  mort- 
gage  of  Diana  Pellowe  was  void  as  against  the 
pUuntiffs ;  also  that  the  plaintiA  had  no  right  to 
consolidation,  because  they  were  never  the  owners 
of  the  equitable  mortgage  of  the  policy.  With 
regard  to  the  scandalous  matter,  he  neld  that  the 
court  could  act  in  such  a  matter,  not  only  on  the 
application  of  the  agg^eved  party,  but  on  the 
application  of  any  party  to  the  action,  or  without 
any  application  at  ail.  The  plaintiffs  appealed 
from  so  much  of  the  judgment  of  Fry,  J.  as  held 
that  they  had  no  right  to  oonsolidiation.  The 
trustee  gave  cross  notice  of  appeal  against  so 
much  of  the  judgment  as  declared  Diana  Pel- 
lowe's  mortgage  invalid  as  against  the  plaintiffs. 

Oookson,  Q.O.  and  Oreed,  for  the  plaintiffs, 
relied  upon 

WatJeins  t.  Nash,  L.  Bep.  20  Eq.  262,  266  ; 
Sattviood  y.  Kenyan,  11  Ad.  &  £11.  438 ; 
Boseorla  y.  Thomas,  3  Q.  B.  8M ; 
Oldenhaw  t.  King,  2  H.  A  N.  517  ; 
LampUigh  t.  Braithwaite,  Hob.  105 ; 
AUiane*  Bank  v.  Broom,  2  Drew.  &  S.  289 ; 
Chtrrmrd  v.  Lord  Iiandtrdale,  3  Sim.  1 ;  2  Boss.  A 

My.  451; 
JTa^oIm  HospHal  v.  Kuotis,  87  L.  T.  Bep.  N.  S. 

Spiret't  V.  Wittows,  U  L.  T.  Bep.  N.  S.  614;  3  De 

O.  J.  &3.303; 
frteman  v.  Pom,  23  L.  T.  Bep,  N.  S.  208;  L.  Bep. 

5  Ch.  Aop.  538 : 
Cogm  V.  Cooper,  6  Yes.  514 ; 
Wallwyn  v.  Coutd,  3  Her.  707 ; 
Beavor  v.  LutJi,  L.  Bep.  4  Eq.  537 ; 
JSa  parte  Simpson,  15  Yea.  476 ; 
AtvMol  T.  Ferrisr,  14  L.  T.  Bep.  N.  S.  728 ; 
Sw  parte  Le  Hmip,  18  Yes.  221 ; 
BrMne  v.  Qmthshore,  18  Yea.  114. 

North,  Q.O.  and  Bigby,  for  the  trustee,  oited 
I>o«  d.  Qamous  v.  Knight,  5  Bam.  A  Cress.  671 ; 
i'lotehar  y.  Fletcher,  4  Ha.  67  ; 
Be  Way's  TrutU,  11  L.  T.  Bep.  N.  S.  405 ;  2  De  6. 

J.  &  S.  365 ; 
Bwton  y.  Bcolt,  6  Sim.  31 ; 
J^>rH<cr  y.  Beid,  L.  Bep.  6  Ch.  App.  40 ; 
Christie  v.  Chrittie,  28  L.  T.  Bep.  K.  S.  007 ;  L.  B^. 

8  Ch.  App.  499. 

JssasL,  M.B. — The  case  made  by  the  plaintiffs 
is  this.  There  was  a  mortgage  by  Tumley,  of  the 
freehold  land  called  the  Selharst  Park  estate,  for 
a  larse  sum  of  money,  to  Mr.  Tuffnell,  as  trustee 
for  the  Beliance  Assurance  Company,  and  there 
was  another  distinct  mortg^e  to  him  in  the  same 
capacity  for  a  comparatively  small  sum  firom  the 
same  mortmgor,  which  I  will  call  a  mortgage  of 
securities.  '&at  being  so,  according  to  the  well- 
established  rule  in  equity,  he  was  entitled  to 
consolidate  those  mortgages  against  the  mort- 
gagor and  those  claiming  under  him.  The  same 
mortgagor  made  a  second  mortgage  to  the  plain- 
tiffs of  the  Selhorst  Park  estate,  and  included  in 
the  security  some  land  near  a  station,  and  which 

has  been  called  the  sti^on  land,  whwh  was  not 
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Bnbjeot  to  any  prior  mortage.  So  that  the  plain - 
tifFs  were  in  the  position  of  second  mortgagees  of 
one  of  the  properties  mortgaged  to  Mr.  Tnffaell, 
and  first  mortgagees  of  the  station  land.  Sabject 
to  that,  for  the  sake  of  simplicity,  we  will  take  it 
that  the  mortgagor  remained  owner,  and  that  on 
his  bankmptcy  that  ownership  passed  to  the 
defendant,  Mr.  Loyering,  his  tmstee  in  bank- 
mptoy.  Then  the  plaintiffs,  as  second  mortgagees 
of  the  Selhnrst  Park  estate,  pnt  it  up  for  sale 
under  their  power  of  sale,  and  converted  it  into 
mone^.  The  money  produced  by  the  sale  was  not 
floiBoient  to  pay  off  the  first  mortgage  on  the 
Solhnnt  Park  estate  and  the  plaintifb'  mortgage. 
When  the  plaintiffs  applied  to  Mr.  TaShell  to 
join  in  convt  ying  the  leg^l  estate  in  the  Selhnrst 
Park  estate  to  the  pnr^aaers,  Mr.  Tuffnell  said, 
"  No,  there  is  dne  to  me  on  the  mortgage  of  the 
«eenriti(i8  a  snm  of  273L  I  will  not  conTey  the 
legal  estate  in  the  Selhnrst  Park  property  nnleas 
yoa  pay  me  that  snm  in  addition  to  the  sam  doe 
on  the  Selhnrst  property."  That  is,  he  availed 
himself  of  the  right  to  consolidate.  It  seems  to 
me,  assuming  that  there  was  any  sudi  sum  dne  on 
the  mortgage  of  securities,  that  he  was  entitled  to 
claim  payment  of  both  sums  before  conveying. 
The  plaintiffs  accordingly  paid  him  both  snms  out 
of  the  pur<^88e  m<mey.  Now  that  purchase 
money  thus  applied  in  paying  the  273L  belonged 
to  the  plaintiffs  absolutely,  ^canae,  if  there  bad 
been  no  such  claim  on  the  part  of  Mr.  Tnfihell, 
the  whole  balance  of  the  pnrch—o  momej,  after 
paying  off  the  mortgage  money  on  the  Selhnrst 
Park  estate,  being  insufBcient  to  pay  the  second 
mortgage  belonging  to  the  plaintiffs,  woald  have 
belonged  to  them.  It  was,  therefore,  a  payment 
bj  the  plaintiffs  out  of  their  own  money  to  Mr. 
Tuffnell  BO  far  as  regarded  this  sum  of  2732. 
Whait  then  were  the  rights  of  the  plaintiffs  as 
between  them  and  the  trustees  in  bankruptcy  of 
the  I  mortgagor  P  As  they  had  paid,  under  com- 
pulsion of  law,  this  sum  of  2732.  to  Mr.  Tuffnell, 
they  were  entitled  to  Btaod  in  his  plaoe  as  against 
the  mortgage  of  the  securities ;  in  other  words, 
they  were  what  we  call  equitable  transferees,  even 
without  atranaferbeingflzeciited.  As  between  them 
and  the  trustee  of  th«  bankrupt,  they  were  en- 
titled, as  equitable  transferees,  to  the  amount  of 
mortgage  money  dne  on  the  security  mortgage,  and 
to  the  benefit  of  that  security.  I  may  say  that  the 
traaeactiOD  was  properly  carried  owt  areordinK  to 
law,  because,  although  no  transfer  of  the  mortgage 
of  securities  was  executed,  the  securities  were  de- 
livered over  to  tho  plaintiffs.  At  that  time  there 
was  due  to  the  plaintiffs  on  their  first  mortgage  of 
the  station  land  a  very  considerable  sum,  being 
the  balance  which  the  proceeds  of  the  sale  were 
insnfficient  to  pay.  They  therefore  were  in  this 
position  :  they  were  equitable  mortgagees  of  the 
property  comprised  in  the  security  mortgage  for 
2732.,  and  they  were  legal  mortgagees  of  the  station 
land  for  the  balance  due  to  them  on  their  own 
mortgage.  They  were  consequently  in  the  posi- 
tion of  having  two  independent  mortoagea  on  two 
independent  properties  mortgaged  by  the  same 
mortgagor.  That  being  so,  the  rale  of  consolida- 
tion would  apply,  and  they  would  be  entitled  to 
say  to  their  mortgagor,  "  ion  cannot  redeem  one 
of  the  properties  without  redeeming  both,"  and 
consequently  they  were  entitled  to  consolidate  as 
against  him,  and  to  require  payment  of  all  that 
dne  to  him  oot  of  the  two  properties  com- 


prised in  the  two  securities.  It  seems  so  me  that 
this  is  not  only  no  extension  of  the  rule  of  equity 
aa  to  the  oonsolidation  of  mortgages,  bat  is  the 
moat  simple  application  of  it,  and  thiit  this  con- 
tention ought  to  have  been  aOowed  ky  the  hamed 
judge  in  the  court  bdow  and  diieotMiRS  giyea  ac- 
eordingly.  Of  course,  if  the  defendant  Aipates 
the  fact  tbat  any  sum  was  doe  to  Mr.  Taftiell  on 
t^  security  morteage,  there  mast  be  an  inqoiiy 
as  to  whether  such  sum  as  he  alleges,  or  any  snin, 
wag  dne,  beoanse,  if  anything  waa  doe  to  Mr.  T«ff- 
nell,  the  right  to  oonaolidate  would  arise.  I^  thea, 
Mr.  Levering  requests  it,  as  I  understand  he  does, 
he  can  take  an  inquiry  at  his  own  risk  as  to  whether 
there  was  anything  due  on  the  security  mortgage  to 
Mr.  Tuffnel  at  the  time  he  was  paid  off ;  but  if,  on 
the  result  of  the  inquiry,  it  appears  that  anything 
was  dne,  or  ii  he  does  not  take  the  inquiry,  then 
there  must  be  a  direction  to  consolidate. 

Jahbs,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  it  necessary  for  me  to  add  anything  to 
what  the  Master  of  the  Soils  has  said^ 

BaAKWJSLL,  L.J. — I  am  also  of  the  same 
opinion. 

Cookton,  Q.G.,  for  the  plaintiffs,  then  submitted 
that  tbe  next  question  was  as  to  the  ooets  of  the 
issue  whether  Diana  Pellowe  made  aa  advance  to 
Mr.  Tuffnell.  Fry,  J.  gave  ooets  against  the 
plaintiffs  on  the  ground  that  they  had  failed  on 
the  issue  of  foot,  whereas  the  contention  waa  that 
the  plaintiffs  had  established  their  case. 

Jkssel,  M.B. — The  most  convenient  course  wiU 
be  that  the  cross  appeal  should  be  opened,  for 
Levering  claims  under  a  mortgage,  and  it  lies  oa 
him  to  show  that  the  money  was  advanced  and  a 
good  security  given  for  it.  The  notice  given  by 
Levering,  was  that  he  intended,  on  the  hearing  of 
the  appeal,  to  contend  that  the  decision  of  the 
court  below  should  be  varied  by  discharging  that 
part  of  thn  order  of  Fry,  J.  which  deolarea  that 
the  plaintiffs  were  paruhiasers  within  27  Eliz.  c.  4, 
and  that  the  mortgage  of  the  15th  April  1871  was 
void  as  against  them,  and  ^at  in  lien  thereof  it 
might  be  declared  that  Levering  was  entitled  in 
respect  of  that  secarity  to  rank  as  an  incum- 
brancer on  the  property  in  priority  to  the  plain- 
tiffs and  the  other  defendants. 

Bigby,  for  Levering,  submitted  that  the  mort- 
gage of  the  15th  April  1871  waa  not  voluntary, 
and  that  it  was  quite  sufficient  to  prodnoe  it  when 
the  bankruptcy  took  place.  Having  been  made  for 
valuable  consideration,  it  could  not  be  set  aside 
under  the  27  Elis.  c.  4,  in  favour  o(  that  of  the 
plaintiffs. 

The  GonsT  stated  that  they  did  not  require  to 
hear  Mr.  Gookson  on  the  question  whether  the 
mortgage  was  invalid  as  against  the  plaintiffs 
under  27  Elis.  o.  4. 


Oookson,  Q.C.  contended  that  the  phdntiffs  ' 
entitled  to  the  costs  of  the  suit,  except  tbe  oasts 
of  tbe  issue  on  which  they  failed,  and  that  the 
defendant's  costs  of  that  issue  should  be  set  off. 
By  the  order  of  Fry,  J.  they  were  made  to  pay  the 
costs  of  the  issue  on  which  they  failed,  and  had 
only  been  allowed,  where  they  suooeeded,  to  add 
their  costs  to  their  already  insufficient  security. 
A  cross-notice  having  been  g^ven  by  the  defen- 
dant, it  was  open  to  the  plaintiffs  to  raise  this 
point  now,  as  under  tbe  old  practice,  although  it 
was  not  raised  on  thejr  ^olij^^^qj^^^^^^ 
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S,\ghy  8nbmitted  that  Lorerins;,  in  complying 
wiih  Order  LYIlI.,r.  6,  by  stating  in  what  respect 
he  desired  that  the  order  of  the  court  below 
shoold  be  Taried,  was  not  in  the  position  of  an 
appellant.  [Jesskl,  M.B. — I  think  yoa  mnst  be 
treated  as  an  appellant.  Even  withoat  a  cross 
appeal  the  court,  under  Order  LYIIL,  r.  5,  can  do 
justice.] 

Jesssl,  M.B. — The  first  qnestion  which  we  have 
to  decide  is,  whether  the  judge  o{  the  court  below 
came  to  a  correct  conclusion  as  to  the  actual 
advance  of  the  sum  of  1500i.  made  by  the  step- 
daughter to  Joseph  Tamley.  Now,  upon  that,  I 
ahoald  be  very  reluotant  to  difier  from  the  deci- 
sion of  the  judge  of  the  court  below  on  a  question 
of  fact,  and  indeed,  I  should  not  differ  from  him 
unless  I  was  clearly  convinced  that  he  had  arrived 
at  an  erroneous  conclusion.  The  verdict  is  in 
favour  of  the  respondent,  and  it  is  not  for  the 
Court  of  Appeal  lightly  to  disturb  a  verdict  on  a 
question  of  uct ;  but  I  must  say  that,  looking  at 
the  evidence,  I  think  the  balance  of  evidence  was 
entirely  in  favour  of  the  conclusion  at  which  the 
learned  judge  has  arrived.  [After  referring  to 
the  evidence,  his  Lordship  continued :]  On  this 
point,  therefore,  I  think  the  decision  of  the  learned 
judge  of  the  court  below  should  be  affirmed.  We 
now  come  to  the  next  point,  which  is  the  subject 
of  a  cross  appeal.  The  appellant  says  that  the 
mortgage  security  given  to  Mr.  Turnley  in  favour 
of  bis  step-daughter  Diana  Pellowe  is  a  valid 
mortgage  security.  The  learned  judge  has  decided 
that  that  was  avoided  by  the  provisions  of  the 
Btatnte  of  the  27th  of  Eliz.  c.  4,  and  the  question 
which  is  raised  Cor  our  consideration  is  whether  he 
was  right  in  so  doing.  The  facts  are  tolerably 
plain.  The  plaintiffs  had  brought  an  action  for  a 
very  large  sum  of  money  in  Jan.  1871  against  Mr. 
Joseph  Turnley,  a  sum  of  money  which  he  was 
unable  to  pay.  They  had  asked  for  security  and 
had  not  obtained  it.  Accordiug  to  the  decision  on 
the  mam  issue,  Mr.  Turnley  had,  in  May  1864, 
received  a  loan  of  money  from  his  step-daughter, 
for  which  he  bad  given  no  security,  and  as  to 
Trbich  there  is  no  evidence  that  he  bad  paid  any 
interest  or  (with  the  exception  of  a  paper  given  to 
his  wife,  the  effect  of  which  it  is  not  very  easy  to 
state)  had  given  any  acknowledgment  for  iL 
After  a  lapse  of  more  than  six  years,  and  nn 
the  13th  Aug.  1871,  whilst  the  action  against 
him  is  pending,  Mr.  Turnley  makes  a  secret  deed 
jof  mortgage.  He  draws  it  up  himself,  does  not 
communicate  it  to  his  step-daughter  Diana;  it 
recites  an  agreement  for  a  mortgage  of  loOOi.,  and, 
subject  to  prior  mortgages,  conveys  the  Selhurst 
Park  estate  to  the  step-daughter  by  way  of  mort- 
.gage  for  securing  the  repayment  of  15002.  and 
interest.  That  deed  he  kept  iu  his  own  possession, 
■abject  to  this,  that  he  says  he  gave  it  to  his  wife 
to  take  care  of,  and  the  wife  did  not  communicate 
it  to  the  step-daugbter,  nor  was  auy  communi- 
cation made  to  her  whatever.  Legally,  therefore, 
it  remained  in  the  possession  and  custody  of  Mr. 
Joseph  Tamley.  The  action  having  gone  on  to 
jiidgmeiit,  Mr.  Tornley  gives  a  security  to  the 
present  plaintiffs,  who  were  the  plaintiffs  in  the 
action,  on  this  very  estate  by  way  of  second 
mort^ige,  lot  the  balance  of  the  sum  due  to  them 
on  their  judf^mest,  and  in  doing  so  he  suppresses 
Mid  ccnceals  from  the  plaintiffs  the  existence  of 
this  mortgage  to  Diaaa,  and  covenants  against 
iacamknuioeD,  except  the  incambrances  therem 


mentioned,  which  were  the  incumbrancea  prior  to 
the  date  of  the  mortgage  in  question.  The 
plaintiffs  being  purchasers  for  value,  assert  that 
this  is  exactly  within  the  terms  of  the  statute  27 
Eliz.  c.  4  Now,  let  us  see  what  the  statute  says. 
After  reciting  that  great  loss  ia  incurred  "  by 
reason  of  fraudulent  and  covinous  conveyances, 
estates,  gifts,  grants,  charges,  and  limitations  of 
uses,"  and  so  on,  it  states,  "  which  said  gifts, 
grants,  charges,  estates,  uses,  and  conveyances 
were  or  hereafter  ^all  be  made  or  intended  by 
the  parties  that  so  make  the  same  to  be  fraudu- 
lent and  covinous  of  purpose,  and  intent  to  deceive 
such  as  shall  have  purchased  or  shall  purchase 
the  same,  or  else  by  the  secret  intent  of  the 
parties,  the  same  to  be  to  their  own  proper  use 
and  at  their  free  disposition,  coloured  neverthe- 
less by  a  feigned  countenance  and  show  of  words 
and  sentences  as  though  the  same  were  made  hond 
fide  for  good  causes  and  upon  just  and  lawful 
consideration."  Now,  I  have  no  doubt  whatever 
that  the  action  of  Mr.  Tnrnley  in  this  case  was 
exactly  that  described  in  the  second  part  of  the 
preamble.  Thoueh  he  made  this  mortgage  to  be 
used,  if  he  thought  it  convenient,  in  favour  of  the 
step- daughter,  it  was  his  secret  intent  that  the 
same  should  be  at  his  free  disposition,  so  that,  if 
be  did  not  wish  to  bring  it  forward,  he  could  keep 
it  secret,  and  get  an  adTance  of  money  or  forbear- 
ance by  conveying  the  estate,  either  by  way  of 
mortgage  or  sale,  to  other  parties.  The  whole  of 
his  acts  point  to  this  most  conclusively,  and  I  think 
they  could  not  be  explained  on  any  other  theory. 
The  only  other  possible  suggestion  would  be  that 
he  intended  to  make  it  so  as  to  defraud  the  plaintiffs ; 
that  is,  he  intended  to  defraud  the  plaintiffs  by 
allowing  them  to  purchase  an  incumbered  estate, 
and  that  would  bring  him  within  the  first  part  of 
the  recital,  and  would  make  the  transaction 
equally  void.  It  appears  to  me  that  this  is 
exactly  the  case  contemplated  by  the  statute,  and 
that  the  learned  judge  in  the  court  below  was 
quite  right  in  so  deciding,  and  that  we  ought  to 
affirm  his  decision.  The  only  other  point  which 
remains  is  the  question  of  the  costs.  The  costs 
in  the  court  below  have  been  given  to  the  cross 
appellant,  the  respondent  on  the  first  appeal,  so 
far  as  regards  so  much  of  the  issue  as  related  to 
the  qnestion  whether  the  advance  had  been 
actually  made  by  the  step-daughter  of  Mr.  Tnrnley ; 
but  the  plaintiffs  complain  that  equal  justice  has 
not  been  meted  out  to  them  by  giving  them  the 
costs  of  the  issue  on  which  they  succeed,  viz.,  the 
declaring  the  deed  void  as  being  contrary  tn  the 
provisions  of  the  statnte  to  which  I  have  referred, 
and  it  seems  to  me  that  this  complaint  is  well 
founded.  According  to  the  ordinary  rule  of  the 
cosM  following  the  result,  the  plaintiffs  having 
SDCoeeded  in  the  main  part  of  the  issue,  that  is,  in 
setting  aside  the  deed,  which  is  the  real  conten- 
tion between  the  parties,  ought  to  haive  their  eoats 
generally,  except  so  far  as  they  have  been  increased 
by  the  issue  on  which  they  have  failed,  and  the 
costs  of  the  issue  on  which  they  failed  will  be 
given  to  the  parties  who  succeeded  in  thst  isBue, 
and  one  set  of  costs  will  be  set  off  against  the 
other.  The  plaintiffs  having  substaotiaUy  suc- 
ceeded, will  have  their  whole  caste  ot  the  appeal 
and  the  cross-appeal. 

Jahb!>,  L.J. — I  am  of  the  same  opinion,  and  I 
may  add  that  I  ne^er  saw  a  case  ntan  clearly 
within  the  words  of  the  statute,  ^^vjvj^iv^ 
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Bbaxwell,  L.J. — I  am  also  of  the  same  opinion. 
Solicitor  for  the  plaintiSa,  H.  White. 
Solicitor  for  the  defendant,  /.  W.  Sykes. 


Wednesday,  Martik  5. 

(Before  Jessbl,  ]I£R,  and  Jahxs  and  Bbakwsll, 
L.JJ.) 

Mabok  «.  Habsis.  (a) 

Gompany—Bight  of  mittoriiy  of  sharekoldera — 
Suit  by  shareholders  on  behalf  of  oQ  the  share- 
holders— Frame  of  suit — Whether  in  name  of 
company — Directors — Breach  of  trust. 

Ah  action  toas  eommeneed  by  two  shareholders  in  a 
eompoTM  on  behalf  of  themselves  and  all  other 
shareholders  except  those  who  were  defendants, 
against  H.,  the  managing  director,  two  other 
directors,  and  the  company,  for  the  purpose  of 
setting  aside  an  agreement,  by  which  H.  sold  to  the 
promoters  certain  freehold  property  and  stock-in- 
trade,  and  which  sale  was  aaopted  by  the  com- 
pany. The  statement  of  daim  alleged  that  the 
agreement  was  entered  into  by  the  promoters  on 
tne  faith  of  representations  made  by  H.,  which 
were  tmtrue ;  that  E.  wHfiMy  made  those  repre- 
sentations lenotoing  thetn  to  lye  false ;  that  he  had 
committed  other  improper  acts,  and  that  the  two 
other  defendant  directors  had  aided  and  abetted 
him  in  those  acts ;  and  that  the  three  formed  a 
majority  of  the  board,  and  possessed  such  a  pre- 
ponderance of  votes  thcU  it  was  impossible  for  the 
plaintiffs  or  any  shareholders  to  take  any  steps 
within  the  company  to  remedy  the  acts  complained 
of. 

H.  put  in  a  demnrrer  on  the  ground  that  ths 
plaint^s  were  not  entitled,  either  alone  or  on  be- 
ndy of  the  shareholders,  to  sue  him  in  respect  of 
the  miatters  in  question,  bxU  that  the  action  ought 
in  the  first  instance  to  have  been  brought  in  the 
name  of  the  company.  MdUns,  V.O.  allowed  the 
demurrer,  with  liberty  to  amend  by  striking  out 
the  name  of  the  company  as  defendamis,  and 
adding  their  names  as  plaintiff's. 

Held  {reoerting  the  deeiston  of  Malins,  V.O.),  Otat 
the  suit  was  properly  framed,  and  that,  thertfore, 
the  demurrer  could  not  be  sustained. 

Although  the  general  rule  is  &at,for  a  fraud  com- 
mitted to  the  detriment  of  a  company,  the  com- 
pany must  sue,  yet  that  rule  does  not  apply  where 
the  acts  com^^ined  of  are  acts  wnieh  a 
majority  of  shareholders  cannot  sanction  so  as  to 
hind  the  minority,  and  the  cUegations  in  the 
statement  of  daim  show  that  it  is  impossible  to 
get  the  company  to  impeach  those  acts. 

This    was    an     appeal     from     •    dedsion    of 
HalinB,  V.O. 

The  action  was  bronghti  by  Mason  and  Carter, 
two  shareholders  of  the  Hull  Central  Drapery 
Company  Limited,  on  behalf  of  themsdves  and 
all  other  shareholders  esoept  those  who  were 
defendants,  against  Bevan  Harris,  the  Taaaamna 
director  of  the  company,  and  Shipstone  and  Mead, 
two  other  directors,  and  the  company,  for  the 
purpose  of  setting  aside,  on  the  ground  of  alleged 
Iraad,  an  agreement  of  the  1st  May  liJ77 ;  and  to 
restrain  Harris  from  continuing  to  act  as  managing 
director,  and  from  n^otiating  or  parting  with  any 
bills  of  exchange  belonging  to  the  company,  and 
from  retaining  m  bis  possession,  or  nsing  for  his 

(a)  Baportad  by  >.  S.  Itoon,  Ski.,  Burlitar^t'Lin^ 


own  parposes,  any  property  of  the  company,  and 
from  transferring  or  selling  the  vendor's  shares 
in  the  company.  The  statement  of  claim  was  to 
the  following  effect.  It  alleged  that,  by  an  agree- 
ment dated  the  Ist  May  1877,  between  Huris, 
thereinafter  called  the  vendor,  of  the  one  part,  and 
the  plaintiff  Mason,  Walker,  the  defendant* 
Shipstone  and  Mead,  and  Hancock  and  Bun- 
bridge,  thereinafter  called  promoters,  of  the  other 
part,  it  was  agreed  that  the  promoters  shoatd 
forthwith  take  the  necessary  steps  for  forming 
and  incorporating  a  limited  company  under  the 
above  name,  with  a  nominal  capital  of  30,OOOL  in 
300  101.  shares ;  the  board  of  directors  to  ooniist 
of  not  more  than  fire,  and  not  less  than  three 
members;  Harris  to  be  managing  director  for 
five  years  at  a  salary  of  3601.  a  year,  with  snch 
further  remuneration  as  therein  mentioned,  if  the 
dividend  exceeded  7^  per  cent.  Harris  agreed  to 
sell  to  the  company,  when  incorporated,  and  the 
promoters  agreed  that  the  company  should  piv- 
chase  npon  the  terms  therein  mentioned,  certain 
freehold  business  premises  and  the  bnaineas  and 
goods  therein  mentioned.  The  price  to  be  fisr  the 
freehold  7300L ;  for  the  trade  fixtures,  plant,  and 
utensils,  67&I. ;  for  the  stock-in-trade,  63221. ;  and 
for  the  goodwill,  &o.,  3S11L  The  sum  of  SOOOL, 
part  of  the  purchase  money,  was  to  be  paid  in 
1000  shares,  treated  as  paid  up  to  the  extent  of 
5Z.  per  share.  50002.  more  was  to  be  paid  within 
six  months  by  equal  weekly  instalments,  and  the 
balance  within  twelve  months,  each  inst^ment  to 
be  secured  by  a  bill  drawn  by  the  vendor  upon 
and  accepted  by  the  company.  The  unpaid  par- 
chase  money  was  to  carry  interest  at  51.  per  cent 
per  annum,  and  the  1000  vendor's  shares  were  not 
to  be  saleable  or  transferable  by  the  vendor  till 
after  the  14th  May  1882. 

The  company  was  registered  on  the  12th  Jane 
1877.  The  memorandum  stated  the  objects  of  ths 
company  to  be  the  purchasing- the  above  premiaet 
and  business,  and  tne  carrying  on  enoh  businea*, 
and  the  capital  to  be  80,000L  in  3000  KM.  sharei. 
The  articles  provided  that  the  vendor's  ahana 
should  not  be  transferable  till  after  the  14th  May 
1882 ;  and  that,  on  every  question  to  be  dedded 
by  a  poll,  every  member  should  have  one  vote  for 
every  two  shares  up  to  ten,  one  additional  vota 
for  every  five  shares  beyond  the  first  ten  up  to 
twenty,  and  an  additional  vote  for  every  ten  sbtrea 
after  twenty.  Shortly  after  the  incorporation  of  the 
company,  the  plaintiff  Carter  was  appointed  seera- 
tary,  and  he  was  the  holder  of  fifty-eigfat  shares. 
The  plaintiff  Mason  was  a  director  till  shortly  befora 
the  issue  of  the  writ  in  this  action,  and  was  tha 
holder  of  twenty-five  shares.  It  was  farther  alleged 
that  the  agreement  of  the  let  May  1877  was  en* 
tered  into  on  the  faith  of  representations  by  Hania 
to  the  promoters  that  the  profits  for  the  yean 
1875  and  1876  had  amounted  to  3511 L  Theagree- 
ment  between  the  parties  was,  that  the  sum  to  be 
paid  for  the  goodwill  should  be  two  years'  pro- 
fits, and  35111.  was  inserted  in  the  agreemont  as 
the  price  of  the  goodwill,  on  the  vendor^s  acoonii- 
tant  certifying  that  the  profit  for  the  two  yean 
had  amounted  to  that  sum.  The  company,  on  its 
incorporation,  commenced  business,  and  shortly 
afterwards  Carter  discovered  that  the  profits  of 
the  business  in  1875  and  1876  had  been  but  little 
over  3001.  a  year.  At  the  first  meeting  of  direoton 
Carter  informed  them  of  this  fact,  and  tha  direoton 
directed  that  an  accountant  should  be  employed 
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to  aMertain  the  aotiutl  profit  for  1875  and  1876 ; 
bot  it  was  alleged  that  no  accoantant  had  been 
appointod  nor  any  farther  inquiry  made  into  the 
matter ;  that  Harris  made  the  representation  as 
to  profits,  knowing  it  to  be  false ;  that  in  Sept. 
1877,  the   company  being    in   want    of  money, 
the  plaintiff  Mason  handed  some  title  deeds  of 
property  of  his  own  to  Carter  and  Harris,  that 
they   might  be   deposited   with  the   company's 
bankers,  to  secare  an  advance  to  the  company; 
and  that    Harris  took  the  deeds  and    deposited 
them  to  secnre  the  balance  of  his  own  account ; 
that  on  or  about  the  17th  Nov.  1877  Harris  took 
away  about  200i.  cash  belonging  to  the  company, 
and  about  the  same  time  one  of  his  sons,  by  his  direo- 
tioD,took»wayBomebill8bdonging  to  the  company, 
and  that  ak  a  meeting  of  directors  on  the  19ch 
Nov.  Harris  admitted  the  money  had  been  taken 
by  him,  and  promised  to  replace  the  cash,  and 
sire  the  company  an  indemnity  against  the  bills ; 
bat  on  the  following  day  he  refused  to  give  snoh 
indemnity,  and  still  refused  to  do  so ;  that  another 
meeting  of  directors  was  held  to  investigate  the 
above  matters,  but  in  consequence  of  the  condnct 
of  Harris  it  had  to  be  adjourned  in  confusion,  and 
inbseqnentl^  on  the  27th  Nov.  Harris  called  in 
seven  or  eight  persons,  and    compelled    Carter 
under  threats  of  personal  violence  to  hand  over 
the  property  of  the  company  and  leave  the  o£&ces. 
The  statement  of  daim  concluded  with  the  follow 
ing  statements :  Harris,  though  often  applied  to, 
had  not  returned  the  deeds  or  bills.      Only  one 
dividend  had  been  paid.    It  was  declared  by  the 
directors  under  the  influence  of  Harris  though  no 
profit  had  been  made.    Harris  had  dealt  with  the 
vendor's  shares  in  a  way  prejudicial  to  the  com- 
pany.   Harris  was  in  necessitous  circumstances, 
and  if  allowed  to  retain  the  bills  of  exchange  would 
negotiate  them  for  his  own  private  parposes,  and 
if  allowed    to  retain  his  position   would  further 
apply  the  property  of  the  company  to  his  owh  use. 
^e  defendant  Shipstone  was  a  near  relative,  and 
the  defendant  Mead  was  a  shopman  of  the  defen- 
dant Harris,  and  relative  to  Shipstone,  and  both 
were  directors  of  the  company,  and  as  directors 
they  had  aided  and  abetted  Harris  in  the    acts 
thereinbefore  mentioned,  and  they  refused  to  take 
•ny  stepa  whatsoever  with  reference  to  such  acts, 
and  they  and  Harris  formed  a  majority  of  the 
board  of  directors.    By  reason  of  the  1000  vendor's 
■hares  which  had  been  g^ven  to  Harris,  he  had, 
nnder  the  articles  of  association,  106  votes  at  anj 
general  meeting  of  the  company.    Besides  Hams 
there  were  in  all  about  thirty-one  shareholders  in 
the  company  holding    in   the   aggregate,  about 
311    shares.     Out  of  the  311   shares,  however, 
151  or  thereabouts  were  held  by  relatives  or  nomi- 
oeea  of  Harris,  and  the  calls  on  SDOh  shares  had 
not  been  duly  paid  up  in  accordance  with  the 
articles  of  association,  and  the  holders  of  such 
■hares  were  not  entitled  to  vote  at  an^  general 
meetingr  of  the  company.    Of  the  remaining  160 
bIhuvs  Uie  plaintiffs  and  the  shareholders  agreeing 
with  them  represented  over  100  shares,  and,  but 
(or  the  votes  of  Harris,  would  have  a  majority  of 
votes  at  •  general  meeting.    In  consequence  of 
the  preponderating  number  of  votes  possessed  by 
Harris,  it  was  impossible  for  the  plaintiffs  or  any 
shareholders  to  take  any  steps  within  the  com- 
pany to  remedy  the  acts  of  the  defendant  Harris, 
and  if  snob  acts  were  not  forthwith  remedied,  and 
Harris  removed  from  his   office   as    managing 


director,  or  restrained  from  interfering  in  the 
affairs  of  the  company,  the  said  company  would 
be  rained,  and  the  plaintiff's  property  therein  des- 
troyed. The  statement  of  claim  did  not  allege 
that  the  plaintiffs  had  made  any  attempt  to  induce 
the  company  to  bring  the  action. 

Harris  pat  in  a  demurrer  to  the  statement  of 
claim,  on  the  ground  that  the  allegations  did  not 
show  any  cause  of  action  in  respect  whereof  the 
plaintiffs  were  entitled  to  sue,  or  to  which  effect 
ooald  be  given  by  the  court  against  him;  and  fur- 
ther, as  to  so  much  of  the  statement  of  claim  as  sought 
to  havethe  agreementof  thelstof  May  1877  set  aside, 
that  the  plaintiffs  had  no  such  interest  therein,  as 
would  entitle  them  to  sue  the  defendant  Harris 
in  respect  thereof,  and  that  even  if  they  ever  had 
such  interest,  they  had  by  their  laches,  delay,  and 
acquiescence,  disentitled  themselves  to  the  relief 
claimed,  and  as  to  the  whole  of  the  statement  of 
claim,  on  the  ground  that  the  plaintiffs  were  not 
entitled,  either  alone  or  on  behalf  of  the  share- 
holders or  any  of  them,  to  sue  Harris  in  respect 
of  the  matters  in  qnestion.  A  demurrer  was  put 
in  by  Shipstone  and  Mead,  on  the  ground  that  the 
facts  alleged  in  the  statement  ofolaim  did  not 
show  any  caase  of  action  to  which  effect  could  be 
g  iven  by  the  court  against  them,  and  because  no 
such  relief  as  therebv  sought  oonld  be  given  at  the 
suit  of  the  plaintiffs,  or  any  person  or  persons 
other  than  the  company. 

A  statement  of  defence  had  been  pat  in  by  the 
company,  which  submitted  that  no  snoh  relief  as 
sought  by  the  statement  of  claim  ought  or  could 
be  granted,  if  at  all,  except  at  the  suit  of  the  com- 
pany. The  demurrers  came  before  the  court 
below  on  the  22ad  Jan.  1879. 

Maliks,  V.C.  said: — This  company  was  origi- 
nally promoted  by  Harris,  and  his  views  were 
carried  into  effect  by  the  formation  of  the  com- 
pany, and  by  raising  the  money  by  calls,  and  the 
company  took  the  contract  upon  themselves. 
That  was  the  point  I  decided  in  SpiUer  t.  Paris 
Skating  Rink  Company  (L.  Bep.  7  Ch.  Div.  368], 
where  I  held  that  a  company  had  power  to  ratify 
a  contract  made  by  the  promoters  before  the  com- 
pany was  in  existence.  It  is  therefore  a  contract 
by  Harris  to  sell,  and  by  the  company  to  purchase, 
this  business.  The  bill  then  alleges  that  the  value 
of  tke  profits  of  the  business  were  stated  by 
Harris  to  have  been  35002.  for  two  years,  whereas 
they  were  in  fact  only  a  little  over  300Z.  per 
annum,  and  that  the  larger  amount  was  stated  by 
Harris  wilfully  and  fraudulently,  knowing  it  to  be 
false.  So  here  I  have  an  allegation  that  these 
statements  were  wilfully  and  fraudulently  made. 
It  is  the  common  case  of  a  man  selling  a  onsinesB 
and  grossly  overrating  the  value  of  it.  Then  there 
is  the  charge  of  taking  away  cash  and  bills  belong- 
ing to  the  company.  Then  there  are  allegations 
which  for  the  present  parpose  I  must  assume  to 
be  true,  and  so  also  as  to  the  charges  introduced 
for  the  purpose  of  showing  that  the  control  of  the 
company  is  in  the  hands  of  Harris,  and  the  plain- 
tiffs are  therefore  unable  to  obtain  redress.  The 
claim  therefore  is,  that  the  agreement  mav  be 
delivered  up  to  be  cancelled  on  the  ground  of 
fraud,  and  that  Harris  may  pay  back  the  money 
which  he  has  fraudulently  obtained,  and  an  injunc- 
tion to  restrain  Harris  from  retaining  in  his  pos- 
session, or  using  for  his  own  purposes,  any  pro- 
pertv  of  the  company.  Now,  upon  the  allegations 
m  this  claim,  if  they  tarn  oat  to  be  trae,  it  ia 


646-Vol.  XL,  N.  s.] 


THE   LAW  TIMES. 


[Jnly  12,  vm. 


Ct.  oir  App.] 


Mason  v.  Habris. 


[Ct.  op  Apf. 


clear  that  Harris  will  be  bound  to  pay  back  every 
farthing*  he  received  under  the  contraot  be  has 
obtained,   because   he  has   obtained    the  money, 
according  to  these  allegationa,  ander  false  repre- 
Bentations,  and  if  he  has  to  pay  back  the  money  it 
will  be  to  the  company.     I  think  in  all  such  cases 
it  is  better  that  the  company  should  be  the  plain- 
tiffs,  unless  there  are  any  special  grounds   for 
making  such  a  course  improper,  as,  for  instance, 
where  there  is  a  majority  overbearing  the  minority. 
That  was  the  case  in  Alwool  t.  Merryweather  (L. 
Bep.  5  Eq.  464  n.),  and  so  again  in  Menier  v. 
Hooper'»  Telegraph  Worhi  (30  L.  T.  Rep.  N.  S. 
209 ;  L.  Bep.  9  Ch.  App.  350)  where  the  majority  of 
a  company  proposed  to  benefit  themselves  at  the 
expense  of  the  minority,  there  the  court  held  that 
the  bill  was  rightly  filed  by  one  shareholder  on 
behalf  of  the  others  against  the  company.    Now, 
if  it  were  necessary  to  decide  the  case,  I  should 
come  to  the  conclnsion  that  these  plaintiffs  are 
entitled  to  sustain  the  action.    It  does  not  come 
within  those  cases  in  whicb  individual  shareholders 
can  sue  instead  of  using  the  name  of  the  company, 
and  before  Duckett  v.  Gover  (L.  Bep.  6  Ch.  Div.82) 
was  cited  I  suggested  that  it  woald  be  better  to 
have  the  name  of  the  company  used,  in  order  to 
have  the  real   question  decided.     That  would,  I 
thought,  be  the  most  reasonable  course,  but  I  have 
been  referred  to  the  case  of  Duchett  v.  Qover.  There 
the  case  was  that  of  a  shareholder  who  brought 
an  action  on  behalf  of  himself  and  other  share- 
holders   against   the    company's    solicitors    and 
Tensors  to  set  aside  an  alleged  secret  and  fraudu- 
lent contract,  and  to  recover  a  large  sum  of  money 
for  the  company  from  their  solicitors,  the  company 
being  joined  as  defendants  instead  of  plnintiffs. 
There  was  no  reason  alleged  why  the  company  had 
been  made  defendants  instead  of   plainiiO's,  nor 
was  there  any  allegation  that  the  plaintiff  was 
unable  to  join  th^m  as  plaintiffs.     It  was  merely 
a  mistake  in  the  pleading,  and  the  Master  of  the 
Bolls  allowed  the  demurrer,  und  gave  leave  to  the 
plaintiff  to  amend  his  writ  and  statement  of  claim 
by  adding  the  company  as  plaintiff's.    The  Master 
of   the  Bolls  iu  that  case  availed  himself  of  the 
power  given  to  the  court  by  Order  XVI.,  r.  2,  to 
add  a  plaintiff  to  the  record  where  the  action  has 
been  commenced  through  a  mistake ;  and  in  this 
case  I  am  of  opinion  that  it  would  be  bettor  that 
the  company  who  have  been  defrauded  should  be 
made  plaintiffs.    This  appears  to  me  to  be  a  much 
stronger   case    than    that   which   was   before  the 
Master  of  the   Bolls.    If  it  were  necessary   to 
decide  now,  I  should  overrule  the  demurrer,  bat  I 
think  it  better,  under  the  circumstances,  to  allow 
the  demurrer  on  the  g:round  that  the  company 
onght  to  be  made  plaintiffs,  and  give  the  plaintiff 
liberty,  if   he  chooses,  to  amend  the  record   by 
adding  the  company  as  plaintiffs,  and  if  the  plain- 
tiff  does   not  amend  within  fourteen  days  the 
•action  will  be  dismissed.   I  will  follow  the  terms  of 
the  order  in  Bucket  v.  Gover,  and,  as  to  costs,  they 
will  be  reserved  till  the  trial  of  the  action.  A  similar 
order  will    be  made   upon  the    other  demurrer 
of  Shipstone  and  Mead.    The  plaintiffs  appealed. 

OUute,  Q.C.  and  T.  L.  WUkinaon,  for  the  appel- 
lants, contended  that  the  circumstance  that  Harris, 
who  was  alleged  to  have  committed  the  fraud, 
hod,  upon  the  allegatioou,  an  overwhelming  influ- 
ence in  the  company,  was  enough  to  exclude  the 
general  rule  that  such  an  action  must  be  brought 
in  the  name  of  the  company.    Harris  having  got 


a  majority  of  votes  in  his  hands,  there  nuut  be 
liberty  to  sne  in  this  way,  otherwise  a  fiaud  txga.- 
mitted    by  a   majority    of    shareholders  on  tba 
minority  would  be  without  remedy.    In  the  om 
of  Be  Lnperial  Bank  of  China  and  Japan  (H  L.  T. 
Bep.  N.  S.  211 :  L.  Bep.  1  Ch.  App.  339)  two  dis- 
sentient shareholders  were  allowed  to  take  |ko- 
ceedings   for   setting  aside  a  resolution  oome  to 
by   the    majority  of    the    shareholders;  and  il 
Menier  v.  Hooper's  Telegraph  Works  (30  L.  T.  Bep. 
2T.  S.  209  ;  L.  Bep.  9  Ch.  App.  350)  and  Mofatt 
V.  Farquhar  (38  L.  T.  Bep.  N.  S.  18 ;  L.  Bep.  7  Ch. 
Div.  591)  it  was  held  that  the  bill  was  properir 
filed  by  one  shareholder  on  behalf  of  himself  and 
the  other  shareholders  against  the  company.  The]' 
submitted  that  Dackett  v.  Gover  (L.  Bep.  6  Cb. 
Div.  82)  had  no  bearing  on  this  case,  for  the  bill 
there  had  no    allegations   corresponding   to  tke 
principal  allegations  in  this  statement  of  cUin. 
[Jbssbl,  M.B.— In  Duekett  v.  Gover  the  suit  wa 
framed  as  it  was  merely  by  an  oversight  on  tbt 
part  of  the  pleader.    The  company  there  were  ia 
ittvour  of  the  suit.    I  gave  them  an  opportanit; 
of  deciding  whether  they  would  become  plaiolk^ 
and  they  determined  to  beoome  so.] 

Higgins,  Q.C.  and  Ingle  Joyce,  in  support  of  tbe 
demurrer,    contended    that   the    plaintiffs  onght 
either  to  have  brought  the  action  in  the  name  d 
the  company,  leaving  the  company  to  disavow  it, 
or  to  have  taken  steps  to  obtain   the  passing  d 
a  resolution-of  the  company  that  the  action  shoaU 
be  brought  in  the  name  of  the  company.    The; 
could  not  in  the  first  instance  sue  in  their  own 
names.     In  (the  case  of  Gray  ▼.  Lewis  (29L.  T. 
Bep.  N.  S.  12;  L.  Bep.  8  Ch.  App.  1049)  Jam* 
h.}.  said  i„  was  very  important  to  adhere  to  the 
role  in  Mmlmi  v.  Alston  (1  Phil.  790)  and  Fou  »■ 
TJarhotOe  (2  Hare,  461)  by  which  the  law  was  settM 
that  when  there  was  a  corporate  body  capable  of 
filing  a  bill  for  itself  to  recover  property,  mtber 
from  its  directors  or  officers,  or  from  any  other 
person,  then  that  corporate  body  waa  the  proper 
plaintiff,  and  the  only  proper  plaintiff.    The  oonrt, 
under  Order  XVI.,  r.  2,  could  order  the  oompMJ 
to  be  made  plaintiff,  and  that  was  done  in  PucfcettT. 
Qover.  [Jbssel,  M.B.— The  fact  is  that  in  thatcMel 
gave  fourteen  days  to  see  whether  the  oompuj 
wonid  not  authorise  their  being  joined  as  plsintiH^ 
and  authority  was  duly   obtained.      There  «*• 
afterwards  an  application  to  strike  oat  the  muiM 
of  the  company  ou  the  gronnd  that  they  had  bea 
added   as    plaintiffs    without    anthority.      Thia 
application   I  refused,  being  satisfied    that  the 
company  bad  duly  sanctioned  the  step.]  The  oa* 
of  Pender  t.  Ltuhington  (L.  Bep.  6  Ch.  Dit.  70) 
supported  the  Tiew  that  the  plaintiffs  could  ban 
sued  in    the    name    of   the    company ;   and  ia 
ila^BougaU  v.  Gardiner  (33  L.  T.  Bep.  N.  S.  521 ; 
L.  Bep.  1  Ch.  Div.  13)  Jamea,  L.J.  said  thaw 
might  be  a  variety  of  things  which  a  campM? 
might  well  complain  of,  but  which  they  might  >* 
think  it  right  to  make  the  subject  of  litigatioi, 
and  it  was  the  company  ae  a  company  which  had  to 
determine  whether  it  would  take  steps  to  prevent 
the  wrong  being  done.  Here  the  plaintiffs  had  art 
exhausted  all  the  means  in  their  power  to  obtain* 
remedy  through  the  company.    They  cited  •■  tw* 
point 

Ativool  T.  Jterrgvomther,  L.  Bep.  S  Eq.  4M  n. ; 
and  also  referred  to  ^->^  t 
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JjusKL,  M.B. — It  is  imposaiblu,  on  reading  the 
indgment  of  the  Vice-Clukncellor,  not  to  see  that 
M  would  hare  deoidfid  in  favour  of  the  plaintiffs 
if  he  had  not  thought  himself  oompellecl  by  the 
technical  rale  to  decide  against  them.    The  qaes- 
tion  is  nbether  ho  was  so  oompelled.  I  think  that 
he  was  not,  and  I  think  that  his  oonolusion  in 
ftvoor  of  the  plaintifTa  on  the  merits  was  correct. 
The  mies  applicable  to  the  case  are  so  well  ex- 
pressed in  MaeDo%ufcM  t.  Gardiner  (33  L.  T.  B«p. 
N.  S.  521 ;  L.  Bep.  1  Oh.  Div.  13),  that  I  wiU  not 
ittempt  to  improve  upon  them.     As  a  general 
rule,  the  company  mast  sae  in  respect  of  a  claim 
<A  this  nature ;  bat  general  rules  have  their  ex- 
oeptioDS,  and  one  exception  to  the  mle  requiring 
the  company  to  be  phuntiff  is,  that  where  a  fraud 
is  committed  by  persons  who  can  command  a 
n^ority  of   votes,  the  minority  caa   sue.    The 
reason  is  plain,  as  nnleas  such  an  exception  were 
allowed  it  woald  be  in  the  power  of  a  muority 
to  defraud  the  minority  with  impunity.    If  the 
ntajority  were  to  make  a  fraudulent  sale,  and  put 
the  money  in  their  own  pockets,  would  it   be 
reasonable  to  say  that  the  majority  could  confirm 
die  sale  ?    That  the  court  can  in  aach  a  case  inter- 
fere at  the  suit  of  the  minority  is  established  by 
Atvool  T.  Merryweather  (L.  Bep.  5  Eq.  464  n)  and 
Mtnier  t.  Hooper't  Telegraph   Workt  (30  K  T. 
Bep.  N.  8.  209;  L.  Bep.  9  Ch.  App.  350).    Here 
it  is   alleged    that   Harris,  by  fraudulent    mis- 
lepresentations,  sold  property  to  the  promoters 
of  the  company  at  a  great  overvalue,  and  received 
money  which  ought  to  be  repaid  to  the  Rompany, 
even  if  the  transaction  is  affirmed.    It  appears 
from  parain^pfa  24  of  the  statement  of  claim  that 
Harris  has  obtained  such  influence  over  the  the 
directiors  that  a  majority  side  with  him,  and  will 
not  do  anything  to  remedy  the  wrong  complained 
of.     It  further  appears  from  other  paragraphs 
that  Harris  holds  such  a  number  of  shares  that 
he  can  outvote  those  who  wish  the  sale  set  aside. 
By  reason,   therefore,  of  his  inflnenoe   with  the 
directors  and  his  number  of  votes  he  has  the  sole 
0011  Crol  at  the  company.    The  case  is  precisely 
within   the    mle  laid  down  by  James,  L.J.  in 
Mmitr  v.  Hooper't  Telegraph  Workt.  Is  it  reason- 
able to  say  to  a  minority  of  shareholders  who  are 
defranded  by  the  majority  that  they  must  apply  to 
the  company  to  institute  proceedings  ?    Even  in- 
dependently of  the  authorities,  I  sbould  be  pre- 
pared to  say  no.    Facts  are  alleged  which  show  it 
to  be  impossible  to  get  the  company  to  impeach 
the  acts  complained  of.    On  demurrer  the  truth 
of  these  allegations  is  admitted,  and  the  demarrer, 
OB  the  groand  that  the  suit  is  not  in  proper  form, 
cannot  be  snstained.    There  is  a  minor  point  as 
i«Karda  the  demurrer  by   Shipstone  and  Mead, 
•od  as  to  them  it  wonld  have  been  better  if  the 
statement  of  claim  had  been  more  definite.    They 
are  stated  to  have  been  directors ;  it  is  not  alleged 
in  so  many  words,  bnt  mast  be  taken  to  have  been 
the  CMe,  that  they  were  directors  from  the  first. 
It  is  sti^ed  that  the  directors  declared  a  dividend, 
although  no  profits  had  been  made.    It  is  agreed 
that  they  may  have  paid  it  out   of  their  own 
pockets,  and  not  out  of  the  capital  of  the  company, 
bnt  that  is  not  a  natural  reading  of  the  statement. 
1i»n  the  24th  paragraph  states  that  Shipstone 
and  Mead  have  aided  and  abetted  Harris  in  the 
actn  hereinbefore  mentioned.     That  refers  to  all 
ilie  ucts   before  mentioned,  and,  taking  it  most 
strictly  against  the  pleader,  it  sufficiendy  refers 


to  the  declaration  of  a  dividend.  Then  it  goes  on 
to  allege  that  "they  refuse  to  take  any  steps 
whatever  with  reference  to  each  acts."  "Aiere  is 
enough  alleged  against  them  to  make  them  at  M 
events  liable  to  the  costs  of  the  acttoo,  and  their 
demurrer  cannot  be  aUowed. 

Jakbs,  L.J. — I  am  of  the  same  opinion.  No 
judge  ha«  ever  laid  down  more  strongly  than  I  the 
mle  that  in  general  in  these  eases  the  company 
mast  be  the  plaintifb.  Bat  an  exception  to  the 
rale  was  established  bjAhoool  ▼.  iurryweaiher, 
and  this  case  is  within  it.  It  has  been  suggested 
that  the  court  has  some  moans  of  directing  a 
meeting  to  be  cidled,  in  which  the  oormpt  share- 
holders shall  not  be  aUa  to  vote.  If  the  court 
had  any  snch  power  that  mode  of  proceeding 
might  furnish  the  best  remedy  in  oases  of  this 
nature ;  but  I  cannot  see  how  any  direetioBa  for 
holding  such  a  meeting  could  be  given.  Mead  and 
Shipstone  are  directors  of  the  oompany,  and  are 
parties  to  the  instrument  whioh  it  is  sought  to 
set  aside,  and  those  ciroomstanoes  alone  might 
make  them  proper  parties  to  the  action.  Bat 
there  is  also  an  allegation  that  they  are  aiding  and 
abetting  Harris,  and  th«r  doing  so  is  one  reason 
why  the  action  cannot  be  brought  in  the  name  of 
the  company.  I  am,  therefore,  of  i^inion  that  their 
demurrer  cannot  be  sustained. 

Bbajtwill,  L.  J. — I  am  of  the  same  opimoa. 

Solicitors :  W.  Bohm ;  Riehard  Smith  aad 
WUmer. 
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Thureday,  Uay  8. 

(Before  Bacov,  V.C.) 

Tex  Singer  MABUfACTUBiKo  Cokpant  r.  Loos,  (a) 

Praetiee—Mode  of  tried— Judge  or  judge  and  jurf 
— I$»ue$  o/faut  and  oitesiums  t^  lata  mvsed — Di$' 
eretioH—BuU*  of  0<mrt  1875,  Order  XXXVL, 
rr.  3,  26.      • 

Action  eommmteed  m  the  Ohaneery  Dioieion  to 
regtrain  th»  eaie  and  adeer(M«mew(  ae  "  Singer 
Maehinee"  of  any  tetoing  machine  not  of  fh« 
pUdnt^e'  manufacture.  De/enee,  that  the  noma 
"  Singer "  never  had  opplMd  exdutimely  to  the 
plaintiff*'  maehinM,  andttever  had  been  used  to 
denote  moAinee  maiMrfaelured  by  the  plainiife 
exdutivdy.  The  plaintiff*  had  set  down  the  trial 
before  a  judge  oloni .  On  the  application  of  Oi» 
defendant*,  under  Order  XXXVL.  r.  3,  atking 
that  tlie  ittuee  of  fact  which  they  propoted  mi^hi 
be  triad  before  a  judge  and  jury,  and  the^  aetion 
trauaf erred  to  one  of  the  common  lam  divieione: 

Held,  that,  a*  the  ieeuea  of  fact  were  of  a  very  cam- 
plex  kind,  involving  inference*  of  Icuo,  and  a*  the 
cage  raieed  by  tKe  pleading*  involved  minute 
quettUma  of  law  mined  up  with  quettion*  of  fact, 
and  the  examination  of  numermu  ifteeifieaiiont, 
that  it  io(M  not  a  fit  ea*e  to  be  tried  before  a 
juiry. 

The  prinetplf  which  thould  guide  the  court  t»  eaeei 
of  Hii*  kind  a*  laid  down  in  Garling  v.  Boyds 
iZ5  W.  B.  123)  approved. 

MorriOH  on  behalf  of  the  defendant  that  the  issues 

of  fact  in  this  action  mi^ht  be  tried  before  a  judge 
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aod  jnry,  uid  that  the  action  miKht  be  transferred 
to  one  of  the  common  law  divigionB. 

The  actioi^  was  commenced  in  the  Chancery 
Division  in  March  1878,  for  the  purpose  of 
restraining  the  defendant  from  selling,  advertiB- 
ing,  or  invoicing  as  "  Singer  Machines "  any 
sewing  machines  not  of  the  plaintiffs'  manufac- 
ture, and  from  selling  and  o&ring  for  sale  in  any 
manner  whatever  any  sewing  machine  not  of  the 
plaintiffs'  manufacture,  having  branded,  impressed, 
stamped,  or  printed  thereon,  or  otherwise  attached 
thereto  the  words  "  Singer  Machine  "  and  other 
corresponding  relief.  The  defence  was  that  the 
name  "  Singer"  signified,  and  had  been  for  many 
years,  and  was  always  understood  in  the  trade  to 
signify' and  describe  a  system  of  construction  of 
sewing  machines,  presenting  particular  forms  and 
arrangements  of  the  parts ;  that  the  name 
"  Singer,"  or  "  Singer  Machines,"  hud  never 
aonlied  exclusively  to  the  plaintiffs'  machines,  and 
had  never  been  used  to  denote  machines  manu- 
fiactured  by  the  plaintiffs  exclusively. 

Notice  of  trial  of  the  action  before  a  judge  in 
the  Chancery  Division  was  given  by  the  plaintiffs 
on  the  2nd  May.  On  the  ath  May  the  present 
notice,  under  Order  XXXYI.,  r.  3,  of  their  desire 
to  have  the  issues  of  foot  tried  before  a  judge  and 
jury  was  given  by  the  defendants.  Toe  issues 
'  proposed  by  the  defendants  were  as  follows  -. — 1. 
Whether  the  word  "  Singer  "  as  applied  to  or  used 
in  common  with  a  sewing  machine  is  a  irade 
mark  or  desi^ation  of  the  plaintiffs'  machines  to 
which  the  plaintiffs  are  exclusively  entitled ;  and 
whether  the  word  "  Singer  "  is  in  net  so  used  by 
the  plaintiffs,  or  whether  the  irord  "  Singer"  when 
applied  to  a  sewing  machine  has  acquired  in  the 
tnule  the  meaning  of,  and  is  used  as  descriptive  of, 
a  machine  of  a  particular  class  or  mode  of  con- 
struction or  character?  2.  Whether  the  defen- 
dant has  or  has  not  used  the  word  "  Singer,"  or 
"  Singer  system"  for  the  purpose  of  appropriating 
to  machines  sold  by  him  the  reputation  attached 
to  machines  of  the  plaintiffs'  mannfiusture,  or  as 
descriptive  only  of  the  class  or  character  of  sewing 
machines  used  by  him  F  3.  Whether  the  defen- 
dant by  the  use  of  the  name  "  Singer,"  or  "  Singer 
system,"  induces,  or  has  induced,  any  person  or 
persons  who  purchased,  or  have  purchased,  sewing 
machines  to  purchase  them  as  machines  manufac- 
tured or  made  by  the  plaintiffs  P 

Sir  H.  M.  Jaekgon,  Q.G.  and  EverUt  for  the 
motion. — This  is  eminently  a  case  to  be  decided  by 
a  jury.  The  notice  and  intention  of  the  defen- 
dant, the  question  whether  he  has  an  animtu 
jFurandi  in  the  course  of  business  he  has  adopted, 
is  just  what  a  jury  ought  to  try.  We  are  making 
onrapplioation  within  the  time  speoiBed  by  Order 
XXXVI.,  r.  8,  and  under  that  order  we  are  entitled 
to  have  these  issues  tried,  unless  it  shall,  under 
rule  26  of  the  same  order,  appear  desirable  to 
direct  a  trial  without  a  jury.  In  the  present  case 
we  submit  that  such  a  course  is  plainly  not  desir- 
able. This  case  is  exactly  similar  to  Wett  v. 
White  (36  L.  T.  Rep.  N.  S.  95 ;  L.  Bep.  4  Oh.  Div. 
631),  where  an  order  similar  to  the  one  we  now  ask 
was  made  on  the  application  of  the  defendants. 
This  is  not  a  case  of  a  party  changing  his  mind 
and  asking  for  something  different  from  what  he 
first  chose,  as  in  Dent  v.  The  Sovereign  lAfe  Aitvr- 
ance  Company  (W.  N.  Teb.  22,  1879).  In  BpnOffe 
Patent  v.  Ward,  and  Oo.  (40  L.  T.  Bep.  N.  S.  250) 


the  defendant  made  his  application  only  at  the  last 
moment.    They  also  cited 

Bordier  v.  Bumli,  L.  Bep.  5  Ch.  Div.  512. 
Aaton,  Q.C.  Hemming,  Q.O.  and  Bighj  for  the 
plainti£b. — The  legal  aspects  of  this  case  prepon- 
derate over  the  questions  of  foot.    We  thferefore 
ask  that  the  action  may  stay  where  it  is.    There 
is  no  real  issue  of  fact  that  a  jury  can  try.    Tbe 
serious  question  here  is  whether  the  plamtiS  ia 
entitled  to  this  trade  mark,  the  name  "  Singer," 
and  that  question  is  essentially  one  for  a  judge. 
In  Weet  v.  White  (supra)  the  only  question  wm 
nuisance  or  no  nuisance,  essentially  one  for  a  joiy: 
the  same  principle  was  recognised  by  Malins,  V.C. 
in  Brooke  ▼.  Wigg  (38  L.  T.  Bep.  N.  8.  551 ;  L. 
Bep.  8  Ch.  Div.  516),  where  facts  are  mixed  op 
with  law  and  are  scientific  facts  they  ought  to  be 
tried  by  a  judge.    The  defendant  refers  in  hia 
answer  to  no  less  than  ten  patents,  and  there  ma:t 
be  a  comparison  of  these  numerous  documents 
and  specifications,  and  therefore  for  that  reason 
it  is  not  a  proper  case  for  a  jury  : 
Oarling  y.  Boydt,  25  W.  B.  123. 
Sir  H.  M.  Jadcton,  Q.O.  in  repljr.— There  is  no 
difference  in  principle  between  tua  case  a  jd  thit 
of  Weet  V.  WhUe  (»upra). 

Bacon,  Y.C. — I  regret  that  the  provisions  of  the 
Judicature  Act,  which  are  meant  of  oonrse  for  the 
general  interest,  should  have  given  rise  to  such  s 
questicMi  as  I  have  heud  argued  for  a  very  long 
time  in  the  course  of  this  morning.  The  ensct- 
ments  are  clear  and  distinct.  The  right  of  the 
plaintiff  to  have  a  trial  by  jury  ia  express.  Tbe 
right  of  the  defendant,  subject  to  the  oonsiden- 
tions  mentioned  in  the  26th  sub-rale,  is  also  veiy 
plain,  and  the  court,  by  the  rule  I  have  Uit 
mentioned,  "  may,  if  it  shall  be  desirable,  direct  ■ 
trial  without  a  jury  of  any  question  or  issue  of 
faot  or  partly  of  fact  and  partly  of  law  arising  in 
any  cause  or  matter  which  previously  to  the 
passing  of  the  Act  could  without  any  coq^ent  cf 
the  parties  be  tried  without  a  jury.  The  case 
before  me  is  as  plainly  a  case  belonging  only  to  | 
the  Court  of  Chancery  before  the  Judicature  Ad 
passed  as  can  be  conoeived.  In  what  respect  has 
the  statute  altered  that  P  No  case  has  been  re- 
ferred to  to  lead  me  to  believe  that  the  law  has 
been  in  any  respect  altered.  The  case  of  Wed  r. 
White  (36  L.  T.  Bep.  N.  S.  95 ;  L.  Bep.  4  Ch.  Div. 
63)  is  referred  to,  from  which  of  oourse  I  do  not 
desire  in  any  degree  to  withdraw.  It  was  a  most 
plain  case,  in  which  there  were  certain  qnestioni 
of  fact  which,  if  the  case  had  remained  here^  moat 
have  been  examined  in  this  court,  but  which,  from 
their  very  nature,  it  was  convenient  should  be 
tried  before  a  jury,  and  the  court  therefore 
listened  to  the  defendant's  claim  to  have  it  tried 
before  a  jury,  yielded  to  it,  and  settled  the  issues 
for  the  jury.  [His  Lordship  then  stated  the 
issues  in  that  case,  and  oontinued:]  Qoei- 
tions  more  plainly,  merely  and  simply  ques- 
tions of  &ct,  cannot  by  any  poaaibility  be 
stated,  and  tbe  judgment  which  nas  been  re- 
ferred to  by  Sir  Henry  Jackson  must  be  read 
having  rega«d  to  the  faots  which  I  have  read  from 
the  issues.  But  is  this  case  anything  like  that? 
In  this  case  I  have  looked  over,  very  hastily  bat 
snfiSciently  for  the  present  purpose,  the  statement 
of  claim  and  the  statement  of  defence^  and  in  (he 
statement  of  defence  I  find  a  longstatement  of  the 
differences  between  the  plaintOTs  madune  and 
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Um  defendant's  machine  —  difference  of  oon- 
Btmotion  and  difference  of  title,  ahowine  that 
there  are  qneations  of  law,  and  pare  qaestionB  of 
law,  which  are  to  be  decided  by  this  court,  and  I 
am  asked  to  send  that  to  a  jnrv,  who  are  to  listen 
to  any  evidence  given  before  them,  and  to  draw 
their  condnrions  of  law,  becaase  they  mast  be  con- 
daaioDB  of  law  as  well  as  of  fact,  from  the  evidence 
which  may  be  snbmitted  to  them ;  and  what  tbenP 
I  am  told  it  can  never  oome  back  here.  Bat 
mpixMe  it  should  come  back,  with  a  flndinfr  of 
the  jnry  upon  those  facta.  Is  this  conrt  to  Ant 
its  eyes  to  the  plain  evidence  in  the  case,  to 
abandon  the  duty  which  is  cast  npon  the  court  to 
decide  the  law  between  the  parties,  because  the 
jmy  have  found  certain  questions  c^  fact  P  The 
old  evil  which  was  so  much  complained  of,  that 
people  were  dent  from  one  conrt  to  another,  and 
expense  was  increased,  and  the  burden  thrown 
npon  suitors,  would  be  perpetuated  if  I  listened 
to  such  an  application  as  the  present.  In  Spratt's 
cam  (40  L.  T.  Hep.  N.  S.  250 ;  L.  Bep.  11  Oh.  Div. 
240),  although  the  decision  went,  as  I  have  said, 
on  a  totally  distinct  point,  there  are  certain 
observations  from  whicn  I  also  do  not  desire  to 
withdraw.  Bat  the  words  used  in  a  judsTnent  of 
Hall,  y.O.,  which  have  been  read  to  m«  nrom  the 
Weekly  Beporter,  in  Qarlin^  v.  Xtoyd*  (mtpra), 
express,  in  my  opinion,  distinctly  the  principle 
npibn  wliich  the  court  must  act  when  it  finds  that 
in  the  ease  snbmitted  for  its  decision  there  are 
questions  of  law  —  minute,  serious,  important 
qnestions  of  law — mixed  up  with  question  of  fact, 
and  that  it  could  not  help  the  court  in  the  dis- 
cbarge of  its  plain  duty  to  have  findings  of  fact  in 
the  particular  drcumstanees  insisted  upon  by  the 
defmidant,  and  so  get  rid  of  or  at  least  bafSe  the 
plaintiff  in  his  attempt  to  obtain  what  he  says  is 
ois  right.  Kow,  the  issues  of  fact  stated  nere 
appear  to  bo  these.  [His  Lordship  then  read  the 
first  issue  proposed  by  the  defendant,  and  con- 
tinned  :]  That  is  a  question  of  fact  no  doubt,  but 
it  is  a  question  mixed  np  with  all  those  topics 
which  are  introduced  by  the  defence,  and  the 
finding  npon  it  in  the  defendant's  &vonr  npon 
ihia  may  possibly  be  utterly  frivolous  to  the 
plaintiff  if  the  other  issues  oi  law  are  decided  in 
Ids  favonr.  The  second  issne  proposed  is, 
"  Whether  the  defendant  used  or  has  used  the 
name  '  Singer '  for  the  purpose  of  appropriating 
the  machines  sold  by  him  and  attached  to  the 
machines  of  the  plaintiff  are  of  a  description  only 
of  that  class  or  character."  That  is  an  inference 
of  law  to  be  drawn  from  the  facts.  That  is  not  a 
qnestion  for  the  jnry.  The  jury  have  nothing  to 
say  to  that,  and  no  verdict  of  the  jury  would  even 
bind  the  rights  of  the  plaintiff  on  such  an  issne 
as  that.  The  third  is,  "  Whether  the  defendant 
by  the  name  '  Singer '  has  induced  any  person  or 
persons  who  purchase  or  have  purohaisea  sewing 
machines  to  purchase  them  as  machines  manu- 
ftolared  or  made  by  the  plaintiff,  or  upon  the 
nme  principle."  Kow,  that  is  also  an  inference 
of  law— every  man  must  be  held  to  have  done  and 
intended  Uiat  which  is  the  consequence  of  the 
thing  which  he  has  done,  and  the  court  of  law  and 
not  a  jory  is  the  proper  tribunal  to  decide  any 
radi  qnestion  as  that.  Then,  as  I  am  asked  to 
exercise  my  discretion  under  the  26th  clause  (a 
diaoretion  not  to  be  exercised  arbitrarily,  and  not 
to  be  guessed  at),  and,  in  the  present  case,  it 
appeals  to  me  that  there  is  no  qnestion  of  fact  in 


which  either  the  plaintiff  or  defendant  is  con- 
cerned which  is  not  so  mixed  up  with  others  and 
not  less  important  taata  as  that  it  is  right  that  tae 
whole  question  should  be  decided  by  one  tribonal, 
and  that  one  law  only  (not  a  verdict  and  then 
an  argument  on  the  law)  should  be  applied  to  the 
issue  found  between  the  parties.  I  most,  there- 
fore, refuse  this  motion,  with  costs. 

Solidtors :  John  NkikoUu  Moion ;  Michatl 
Abraham*  and  Boffey. 

ApnL  8  and  28. 

(Before  Fbt,  J.) 

Be  Babbib's  Estate  ;  Dabdieb  «.  GEAnCAV.(a) 

Harried     woman  —  Adminiitralxiat  —  InU^aU't 

ericUe. 
Where  a  mairried  woman  wcu  the  admitUtiralrut 
of  a  deceased  perion's  eskUe,    and   wa»   oIm 
entitled  beneficidlly  to  twenty-seven  smemtyfiftk 
porta  thereof,  and  th«  whole  of  the  intestate's 
estate  fpas  allowed  to  he  reeeioed  and  managed 
by  an  agent  : 
Held,  on  the  atUhority  of  Huntley  v-  Qriffith  (P. 
Moore's  Beo.  452 ;  Gouldsborough.  159).  that  tks 
rtonipt  ly  tht  agmt  w:is  a  nhangs  of  the  property, 
und  a  reduction  lltereof  into  lite  possession  of  Aa 
husband. 
Held,  also,  on  the  aidhorily  of  Oooper  «.  Cooper 
(30  L.  T.  Rep.  N.  8.  410),  that  the  fact  of  Ike  wife 
being  entUlad  to  an  undivided  share  only  mads 
no  difference. 
WuuAK   Babsib   died  on  the  3rd  Not.  1876. 
having  by  his  will  appointed  his  wife  Mary  Ana 
Barber  and  WUliam  Henrv  Chapman  his  executors, 
and  devised  and  bequeathed  to  his  wife  his  reni- 
duary  estate.    By  a  codicil  of  the  26th  Oct.  1876 
the  testator  appointed  Sanderson  Corpe  an  addi- 
tional   executor.    Mary  Ann  Barber    renounced 
probate  and  execution,  and  the  will  and  codicil 
were  proved  by  William  Henry  Chapman  alone, 
leave  being  reserved  to  Sacderson  Corpe  to  oome 
in  and  prove. 

An  action  was  brought  by  a  creditor  of  the 
testator  against  William  Henry  Ohapman,  Sander- 
son Corpe,  and  Mary  Ann  Barber,  for  the  admini- 
stration of  the  testator's  estate,  and  on  the  8th 
Feb.  1877  Malina,  Y.C.  made  an  order  for  admini- 
stration of  the  estate  of  the  testator,  directing, 
amongst  other  things,  an  account  of  the  personal 
estate  of  tlie  testator  oome  to  the  hands  of  tba 
executors. 

The  defendant  Sanderson  Corpe  made  an 
aflSdavit  in  answer,  and  was  cross-examined. 
From  this  and  other  evidence  it  appeared  that 
Mary  Ann  Barber  bad  previously  been  married 
to  one  John  Westbrook  Corpe,  who  died 
intestate  on  the  21st  Jan.  1857,  and  letters  of 
administration  of  whose  estate  and  effects  were 
granted  to  his  widow,  who  in  1865  intermarried 
with  the  testator;  that  certMn  portions  of  the 
estate  of  John  Westbrooke  Corpe  consisted  of 
money  due  fiom  his  partner ;  and  that  Mary  Ann 
Barber  was  entitled  to  twenty-seven  seventy- 
fifths  of  the  personal  estate  of  John  Westbrooke 
Corpe;  that  for  some  time  the  estate  of  John 
Westbrooke  Corpe  was  managed  by  Sanderson 
Corpe  and  George  Corpe,  and  after  George  Coroe's 
death  by  Sanderson  Corpe  alone.  He  acted  in 
such  management  of  the  estate  as  the  agent  of 

(u)  B«ported  bj  Faun  Stuis.  Ek|.,  BurtotoHtJtow. 

Digitized  by  VJiJVJ VIC 


650-VaI.  XL.  N  *] 


THE  LA.W  TIMES. 


[Joir  1%  isn. 


Chah.  Div.] 


Ue  BAKBBa's  Bstatx;  Daadibb  v.  Ciiafhan. 


[Cbix.  Dit. 


the  testator  aod  Mary  Ann  Barber,  his  wife.  In 
1875  Sanderson  Oorpe  reoeived  from  the  partner 
of  John  Westbrooke  Corpe  certain  suma  of  money. 
With  part  of  this  money  he  paid  some  of  John 
Weelbrooke  Corpe's  debts.  He  lent  400Z.  on 
mortgage  in  bis  own  name,  and  retained  the  rest, 
ainoonting  to  163i.,  in  hia  hands. 

The  defendant  Sanderson  Corpe  stated  that  he 
helieyed  twenty-seven  seventy-fifths  of  John  West- 
brooke Corpe's  estate  were  payable  to  Ifary  Aim 
Barber,  but  on  the  10th  Dec.  1878  the  plaintiff, 
being  advised  that  nnder  the  circumstances  these 
two  sums  had  been  reduced  into  possession  and 
become  part  of  the  testator's  estate,  gave  notice 
to  Sanderson  Corpe  of  his  intention  to  surohaive 
him  with  (infer  alia)  twenty-seven  seventy-fifths 
of  the  estate  of  John  Westbrooke  Corpe,  to  which 
the  testator  was  entitled,  consisting  of  the 
snm  of  1631.  or  thereaboata,  in  the  hands  of  the 
defendant  Sanderson  Corpe,  and  the  4002.  seonred 
on  mortgage. 

The  chief  clerk  having  allowed  these  snrcharg^es, 
the  opinion  of  Fry,  J.,  to  whom  the  administration 
action  had  been  transferred,  was  sought  for  on  the 
lOlh  March  1S79  in  chambers,  when  his  Lordship 
adjourned  the  matter  into  court. 

Gookson,  Q.C.  and  T.  A.  Boherlt  for  the  plaintiff. 
— Sanderson  Corpe  was  the  agent  of  William 
Barber,  and,  acting  as  sacb,  effected  a  redaction 
into  possession.  If  he  also  acted  as  agent  for  the 
wife.  It  makes  no  difference.  In  Lloyd  v.  Pughe 
(28  L.  T.  Bep.  N.  8.  250 ;  L.  Kep.  8  Ch.  App.  88) 
the  wife,  an  executrix,  had  paid  moneys  received 
by  her  as  such  into  a  bank  to  an  account  in  her 
own  name,  as  executrix,  but  she  was  held  to  be 
merely  the  agent  of  her  husband.  [Fet,  J. — Was 
not  Sanderson  Corpe  the  agent  of  the  husband  as 
representing  the  legal  personal  representative?] 
It  would  appear  to  be  so,  and  that  his  acts  are  to  be 
accounted  as  those  of  the  husband.    They  also  oited 

HwUlty  y.  Oriffith,  F.  Moore,  452 ; 

Bird  V.  Peagrim,  21  L.  T.  Eep.  O.  S.  90 ; 

NiehoUon  r.  Drury  Building  Ettate  Oompany,  37 
L.  T.  Eep.  N.  S.  459  ;  L.  Eep.  7  Ch.  Div.  48; 

Baiw  ▼.  Bail,  12  Yes.  497  ; 

Williama  on  EzaontoTa,  7tfa  ed.  873. 
Higgina,  Q.C.  and  Bromehead  for  the  defendants 
Mary  Ann  Barber  and  Sanderson  Corpe.-^Sander- 
son  Corpe  was  not  the  agent  of  the  husband,  but 
acted  solely  on  behalf  of  the  wife.  When  money 
had  been  received  from  a  third  person  to  be  appro- 
priated to  the  nse  of  a  married  woman,  ana  she 
died,  and  after  her  her  husband,  it  was  held,  in 
Fleet  V.  Perrina  (20  L.  T.  Kep.  N.  S.  816;  L.  Bep. 
4  Q.  B.  5(X)),  that  the  wife's  administratrix  was 
the  proper  person  to  sae.  It  was  a  chote  in  action, 
and  the  snoject-matter  here  is  a  tihx>$e  in  aeUon, 
for  the  hnsband  coald  not  have  obtained  the 
money  withoat  bringing  an  action.  They  also 
oited 

Bond  y.  Bimmont,  3  Atk.  20  ; 

Blount  y.  Butland,  5  Vee.  515; 

Naih  y.  Ncuh,  2  Madd.  133  ; 

Prole  V.  Soady,  L.  Eep.  3  Ch.  App.  220 ; 

Scrutton  y.  Pattillo,  Sa  L.  T.  Eep.  N.  S.  140 ;  L.  Bep. 
19  Eq.  369 ; 

R»  Ehyn's  Trusts,  L.  Eep.  6  Ch.  Div.  115; 

1  Boper  on  Hnsband  and  Wife,  204,  211. 
/.  Mander  for  the  defendant  Chapman. 

Our.  adv.  witt. 
AprU  28. — Fb-y,  J.— This  is  a  question  of  sur- 
charge.   William  Barber  died  on   the  3rd  Nov. 
1872,  leaving  two  gentlemen  his  executors.    An 


action  was  commenced  for  the  administration  of  i 
his  estate.  His  widow,  Mrs.  Barber,  wu  the  \ 
administratrix  of  John  Westbrook  Corpe,  ber 
former  husbsnd,  and  she  was  also  beneficiilly 
entitled  to  twenty-seven  seventy-fifth  parts  al 
John  Westbrook  Corpe's  personal  estate.  In  1865 
she  intermarried  with  William  Barber.  The  dates 
are  not  very  clear,  but  it  seems  to  me  liiat  from 
1865  to  1868  John  Westbrook  Corpe's  estate  mi 
managed  by  Sanderson  Corpe  and  Qeorge  CSorpe, 
and,  after  the  death  of  the  latter,  by  Sanderaon 
Corpe  alone.  He  acted  as  administrator  of  the 
estate,  and,  as  such,  received  certain  sums  of 
money  by  tina  authority  of  Barber  and  his  wife. 
Certain  sums  of  money  were  received,  in  1875, 
from  the  partner  of  John  Westbrook  Corpe. 
Sanderson  Corpe  invested  some  of  this  mon^; 
he  also  paid  some  debts,  and  he  retained  the  rest, 
amounting  to  1631.  The  question  which  I  have 
to  decide  is,  whether  the  estate  of  William  Barber 
is  entitled  to  the  twenty-seven  seventy-fifths  of 
this  snm4>f  163L  Was  the  receipt  of  tbiat  sam  by 
Sanderson  Corpe,  acting  in  the  manner  he  did,  a  re- 
daction into  posaeBsion  by  William  Barber  ?  The 
question  whether  such  acta  of  an  agent  amount  to 
a  redaction  into  possession  appears  to  have  bees 
answered  by  a  very  old  authority,  that  of  HvmOiei 
V.  Oriffith,  which  was  decided  in  the  thirty-ei^ta 
year  of  Queen  Elizabeth,  and  which  is  reported  in 
Sir  Francis  Moore's  Beports  (452),  and  in  CronldB- 
boroogh's  Beports  (159,  pL  91),  where  the  con- 
dition of  the  wife  at  the  time  is  rather  difierentl; 
stated.  This  case  found  its  way  into  some  of  toe 
Abridgments,  and  seems  to  have  never  been  im- 
pugned. (1  Bolle's  Abr.  3^,  tit.  Baron  sad 
Feme  (D)  pl-  7;  2  Com.  Dig.  5tb  edit  225, tit 
Baron  and  Feme  (E.  3),  chattels  personal ;  4  Vib. 
Abr.  2nd  edit.  tit.  Baron  and  Feme,  39  (D),  pi  7, 
110  (B.  a)  pi.  9.)  The  case  is  reported  very  shortly 
in  Moore  as  follows :  "  Le  case  fait  que  un  l^iey 
fuit  devise  al  un  feme  sole  que  prist  baron,  et 
ils  font  letter  d'attomey  al  un  pur  ceo  recHver, 
que  ceo  receive  accordant ;  la  feme  momst,  le 
baron  apres  mornst  intestate,  et  son  administiaUff 
port  acoompt  pur  rargent  Et  adjudge  maintua- 
able,  quia  le  receit  uter  le  ppty.  del  legacy  •! 
baron  sole.  Sio  sar  obligacon.  al  feme  et  le 
baron  fait  letter  d'attomey  de  receiver  rargeatt 
quel  e  receive  le  feme  devie,  le  baron  devie,  MB 
execntcr  aara  aooompt  pur  rargent."  From  the 
longer  report  in  Goulasborough  it  appears  thit 
a  snm  of  money  had  been  bequeotbea  to  a  /om 
covert ;  the  husband  and  wife  made  a  letter  of 
attorney  to  the  defendant  to  receive  the  mopej 
from  the  executor,  and  the  defendant  reoeim 
the  money  accordingly  to  the  use  of  the  womiii. 
The  husband  and  wife  both  died,  and  the  adminie- 
trator  of  the  hnsband  was  held  entitled  to  reoover 
the  amount  in  an  action  against  the  defendant. 
In  that  case  the  receipt  of  the  money  by  the  af^t 
was  deemed  a  conversion  into  possession.  Then 
the  question  arises,  whether  the  fact  that  the  «if< 
was  only  possessed  as  administratrix  of  the  whole 
amount,  and  that  she  was  only  beneficially  entitled 
to  twenty-seven  seventy-fifths  of  the  sum,  oogtai 
to  make  any  difference.  I  think  that  the  words  of 
the  Lord  Chancellor,  in  moving  the  House  of 
Lords  in  the  case  of  Cooper  v.  Cooper  (80  L.  T. 
Bep.  N.  S.  410 ;  L.  Bep.  7  E.  &  L  App.  53),  are 
an  antfaority  on  the  point.  Lord  Cairns  says: 
"As  regards  substantial  proprietorships,  the 
right  of  the  next  of  kin  remains  clear  to  eveiy 
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item  forming  the  personal  estate  of  the  intestate, 
subject  .  only    to    those    paramount    claims    of 

creditors This  right  of  the  next  of  kin  I 

find  extremely  well  expressed  in  ...  .  Bacon's 
Abridgment  in  the  part  of  it  which  treats  of 
executors  and  administrators.  Speaking  of  the 
rifcht  of  the  next  of  kin,  and  o!  the  statute 
regnlating  the  succeitsion  to  an  intestate's  estate, 
it  says,  on  the  clause  of  the  statute  which  directs 
that  no  distribution  shall  be  within  a  year  after 
the  death  of  the  intestate : '  It  hath  been  adjudged 
that  if  a  person  entitled  t6  a  distributive  share 
dies  within  the  year,  yet  it  is  such  an  estate  vested 
in  him  as  shall  go  tio  his  executor  or  administrator, 
for  the  statute  doth  not  make  any  suspension  or 
condition  precedent  to  the  interest  of  tne  parties, 
bat  is  a  clause  merely  for  the  benefit  of  creditors ; 
also  this  statute,  being  in  natnre  of  a  will  for  all 
persons  who  die  intestate,  ought  in  this  instance 
to  be  resembled  to  the  case  of  a  residuary  legatee, 
in  which  it  is  always  holden  that  if  such  a  legatee 
die  before  the  debts  are  satisfied,  so  that  it  doth 
not  appear  to  how  much  the  surplus  will  amount, 
yet  the  executor  or  administrator  of  such  a  legatee 
shall  have  the  whole  residue,  ha.,  which  remains 
over,  and  not  the  executor  of  the  first  testator.'  " 
And  then  the  Lord  Ohancellor  goes  on  to  say  that 
the  Statute  of  Distributions  ought  to  be  looked  on 
"as  in  substance  nothing  more  than  a  will  made 
by  the  Legislature  for  the  intestate."  I  think 
that  the  fact  of  Mrs.  Barber  being  beneficially 
entitled  to  twenty-seven  seventy-fifths  only  does 
not  affect  the  question,  and  I  hold  therefore  that 
these  twenty-seven  seventy-fifth  parts  of  the  sum 
of  1631.  belonged  to  the  estate  of  William  Barber. 
I  think  that,  with  regard  to  the  sum  of  4002.  lent 
by  Sanderson  Corpe,  my  decision  must  be  the 
same.  The  person  surcharging  must  have  his 
Rosts  of  adjourning  the  summons  into  court.  The 
other  costs  will  be  coats  in  the  action. 

Solicitors  :  jP.  L.  Boames  ;  JIare  and  Feil;  0.  J. 
Hander.  

AprH  25  and  May  14. 

(Before  Far,  J.) 

Patbt  v.  Flikt  and  Bidoe.  (a) 

Tradiee — Foreclotwe — Non-a'ppearanee  of  defen- 
dant mortgagor. 
In  an  aeUon  for  foredoture  wlure  th»  mortgagor 
entered  no  appearanen,  and  the    ilaiement   of 
eUnm  via*  filed,  tlte  Court,  after  eoneideration, 
gave  the  usiuil  judgment  agairut  him  for  fore- 
doture niti  only,  and  dedined  to  give  judgment 
for  immediate  foredoiitre  abeolute. 
Bt  an  indenture  dated  the  Slst  May  1878,  and 
made  between  the  defendant  Bidge  of  the  one  part 
and  the  plaintiff  of  the  other  part,  certain  lease- 
hold hereditaments  at  Anorley  were  demised  to 
the  plaintiff,  his  executors,  administrators,  and 
assigns,  for  the  residue  of  the  term  of  the  lease 
under  which  they  were  held  (except  the  last  three 
^yt),  by  way  of  mortgage  for  securing  the  re- 
payment of  350L  and  interest.     The  covenant  by 
the  mortgagor  for  repayment  included  the  further 
advances  to  be  made,  if  any.     Subsequently,  and 
prior  to  the  14th  Dec.,  the  plaintiff,  having  no 
notice  of  any  further  incumbrances  on  the  pro- 
perty, advanced  further  snnas,  amounting,  with  the 
first  sum  advanced,  to  6302. 

(a)  B«p<>rted  hj  Fxakk  Etaks,  Eaq  ,  Bu>i«tsr.at-l4»r. 


On  the  14th  Dec.  the  plaintiff  received  notice 
that  ou  the  2.^ud  July  1878  the  defendant  Bidge 
had,  by  an  agreement  of  that  date,  charged  the 
mortgaged  property  with  payment  to  the  defen- 
dant Flint  of  502.,  and  such  further  sum  as  might 
be  advanced,  and  interest. 

On  the  16bh  Deo.  the  plaintiff  entered  into  pos- 
seasioQ  of  the  mortgaged  property,  and  gave 
notice  to  the  tenant  of  one  of  the  houses  to  pay 
him  the  rent.  He  also  expended  392.  10«.  in 
necessary  repairs. 

On  the  22nd  Jan.  1879  the  plaintiff  issued  his 
writ  against  Flint  and  Bidge  for  an  account  of 
principal,  interest,  and  costs,  and  for  foreclosure, 
and,  as  against  the  defendant  Bidge,  for  payment 
of  the  6307.,  interest  and  costs. 

The  writ  was  served  on  both  defendants  under 
an  order  obtained  for  substituted  service.  The 
defendant  Bidge  did  not  enter  an  appearance  in 
the  action,  and  the  statement  of  claim  was  de- 
livered to  the  defendant  Flint,  and,  as  against  the 
defendant  Bidge,  was  filed  on  the  19th  March 
1879.  The  statement  of  olaim  claimed  a  fore- 
closure aKainst  both  defendants  in  the  usual  terms, 
and  a  judgment  against  the  defendant  Bidge  for 
6301.  and  interest  392.  10«.,  and  costs ;  and  in  the 
alternative,  in  oase  the  defendant  Bidge  did  not 
appear,  a  judgment  that  he  and  all  persons  claim- 
ing under  him  might  be  "  immediately  absolutely 
foreclosed  of  all  rght  and  equity  of  redemption  in 
or  to  the  mbrtgaged  premises." 

On  the  1st  April  the  plaintiff  served  the  defen- 
dant Flint  with  a  notion  of  motion  (which  was 
filed  i^inst  the  defendant  Bidge)  for  judgment 
againstthedefendant  Bidge;  for  the  usual  accounts 
and  inquiries,  and  that  upon  the  defendant  Flint 
paying  to  the  plaintiff  the  balance  due  to  him 
within  six  months  tha  plainMff  should  surrender 
and  reassign  the  premises  to  Flint  or  his  appointees, 
bnt  that,  in  default  of  such  payment  by  the  defen- 
dant Flint,  he  should  thenceforth  sl-^nd  absolutely 
foreclosed  ;  and  for  immediate  foreclosure  against 
Bidge. 

The  motion  was  now  made  in  the  terms  of  the 
notice  of  motion. 

The  defendant  Bidge  did  not  appear. 

Muilignn,  for  the  plaintiff,  oited 
Fisher  on  Mortgages,  3rd  ed.  1103;  Order  XXIX., 
rr.  10  and  11. 

E.  Bwry  for  the  defendant  Flint. 

FsT,  J.  said  an  order  might  be  made  for  imme- 
diate foreclosure  absolute  as  against  Bidge,  and  in 
the  usual  form  for  foreclosure  niti  as  against 
Flint. 

Hay  14.— The  case  was  referred  to  on  the 
minutes. 

Fkt,  J.  said  that,  since  the  case  had  been  last 
before  him,  the  registrar  bad  referred  to  the  Orders, 
and  that  no  precedent  could  be  found  for  such  an 
order  as  had  been  asked  for.  The  order,  therefore, 
as  against  both  defendants,  would  be  the  usual  one 
for  foreclosure  niii  only. 

Solicitor  for  the  plaintiff,  John  Warren. 

Solicitor  for  the  defendant  Flint.  R.  WatteU. 
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Ajpril  26  and  l£ay  2. 

(Before  Pky,  J.) 

E»  parte  Biuitweiti  ;  Be  Teb  Wsst  of  Enslahd 
AND  South  Wales  Distbict  Baxk.  (a) 

Companiet  Aet  1862 — Unlvmited  company — OaUt 

— Oontribulory — Set-off. 
In  the  teinding'up  of  a  company  wilh  unlimited 

UdbiUiy  a  eonirilmtory  has  no  right  to  tet  off 

dd>t$  due  to  him  by  the  company  against  eaus 

made  on  him  by  tJie  liquidalors. 
Gibbs  and  West's  case  (23  L.  T.  Rep.  N.  8.  351 ; 

L.  Bep.  10  Eq.  312)  not  followed. 

Thx  West  of  England  and  South  Wales  District 
Bank  was  formra  in  1836,  and,  in  1874,  was 
xegistered  as  a  company  with  unlimited  liability, 
under  the  Companies  Acts  1862  and  1867. 

On  the  9th  Deo.  an  order  to  wind-ap  the 
hank  was  made  by  Malins,  Y.C.  At  the  date 
of  the  winding  •  np  order,  Charles  Branwhite 
was  the  bolder  of  131  shares,  of  101.  each,  in  the 
bank,  aad  had  standing  to  his  credit  in  his 
cnrrent  acooaot  with  the  bank  the  sum  of 
7621. 12«.  6d.  He  held  also  three  51.  notes  of  the 
bank. 

Under  an  order  of  tbe  Court  of  the  14th  Maroh 
1879  a  call  was  made  on  him  <^  lOL  on  each 
of  his  shares.  The  call  was  payable  by  two 
instalments  of  52.  each,  the  first  of  wbich 
was  to  be  paid  on  the  1st  April.  Branwhite 
accordingly,  on  the  22nd  [March,  took  oat  a  sum- 
mons that  the  sum  of  7621.  12s.  6<2.,  and  also  the 
sum  of  151.  due  to  him  upon  the  three  51.  notes  of 
the  bank,  of  which  he  was  tbe  bolder,  should  be 
set-off  as  against  the  call  of  102.  per  share  in 
respect  of  the  shares  held  bv  him  in  tbe  bank, 
and  that  the  same  sums  of  7622. 12«.  6d.  and  152. 
should  be  set-off  against  the  first  instalment  of 
the  call.  The  summons  was  refenred  by  the  Chief 
Clerk  to  Fry,  J.  (to  whose  court  the  winding-up 
proceedings  had  beeu  transferred),  and  by  nim 
adjourned  into  court 

CooJeson,  Q.C.  and  Bush  for  Branwhite.— The 
bank  is  not  a  limited  company,  and  a  contributory 
may  set-off  the  amount  of  a  debt  due  to  him  £rom 
an  unlimited  company  against  calls  made  by  the 
liquidator.  The  Act  recognises  the  right  of  the 
creditor  to  set-off  the  debt  against  the  calls.  The 
question  was  gone  into  in  OriaselVs  ease  (14  L.  T. 
Bep.  N.  S.  843;  L.  Bep.  1  Ch.  App.  528),  where 
Lord  Chelmsford  pointed  out  the  difference 
between  a  limited  and  an  unlimited  company.  In 
Gibbs  and  Wesfs  case  (23  L.  T.  Bep.  N.  S.  351 ; 
L.  Bep.  10  Eq.  312)  Ifalins,  Y.C.  made  the  same 
distinction,  and  decided  that  there  was  a  right  of 
set-off  against  oalls  in  the  case  of  a  winding-up  of 
an  unlimited  company.  The  winding-up  of  a  com- 
pany does  not  alter  the  legal  rights  of  the  share- 
holders and  creditors.  [Fbt.  J.  referred  to  sect. 
38  of  tbe  Act  of  1862.]  In  Lindley  on 
Partnership  (4th  edit.  toL  2,  p.  1324)  it  is 
laid  down  that  "  when  a  company  is  unlimited, 
money  due  to  a  contributory,  not  as  a  membo', 
but  on  some  independent  dealing  or  contract, 
may  be  set  off  as  if  such  money  were  owing 
to  a  person  unconnected  with  the  company."  The 
question  of  sot-off  in  the  case  of  a  hmited  com- 
pany, which  was  in  Tolnntary  liquidation,  has 
recently  been  the  subject  of  a  decision  of   the 

a)  K^poitod  br  Fsiai  EvAm,  Emi.,  Buriatornit-lAW. 


Master  of  the  Bolls  in  Re  Whiiehouse  and  Co. 
(39  L.  T.  Bep.  N.  S.  415 ;  L.  Bep.  9  Ch.  Div.  595), 
and  he  there  examined  the  nature  of  the  right 
The  winding-up,  however,  in  that  case  wis 
Tolnntary.  [Far,  J. — Is  there  no  danse  in  tbe 
Act  about  the  distribution  of  assets  ?]  The  98tli 
and  IB.'ird  sections.  [Fby,  J. — I  think  the  scheme 
of  the  Act  is  that  voluntary  winding-up  shall  htm 
the  same  effect  as  compulsory  winding-up.]  The 
nature  of  the  liability  for  calls  is  described  ia 
Wmams  T.  Harding  (14  L.  T.  Bep.  N.  S.139; 
L.  Bep.  1  E.  &  J.  App.  9).  The  habiUty  of  the 
contrioutory  in  this  case  is  under  the  deed  of 
settlement  of  the  bank,  and  the  mere  fact  of  its 
having  been  registered  since  under  the  Aet  of 
1862,  as  a  company  with  unlimited  liability,  doea 
not  take  away  from  the  contributories  the  right 
of  set-off  which  they  bad  before.  They  also  re- 
ferred to 

The  Companiea  Act  1862,  sa.  102, 196  ; 

Brighton  Arcade  CompoMy  t.  DowUng,  17  L.  T.  Bep. 
N.  S.  Ml ;  L.  Bep.  3  C.  P.  175 ; 

Black  and  Co.'s  case,  27  L.  T.  Bep.  N.  S.  509;  28 
L.  T.  Bep.  N.  S.  50 :  L.  Bep.  8  Ch.  App.  251 

Qlasse,  Q.C.  and  Bomtir,  for  tbe  official  liquida- 
tors, were  not  called  npon. 

Fbt,  J. — ^The  question  which  this  summons  ii 
intended  to  raise  arises  in  this  way :  Mr.  Bran- 
white. the  applicant,  holds  131  shares  in  the  bank, 
which  is  an  mnlimited  oompany,  and  upon  thoae 
shares  the  liquidators  have  made,  under  the  powen 
of  the  Compuiies  Act  1862,  a  call  of  lOL  a-shan. 
Mr.  Branwhite,  under  that,  is  liable  to  pay  13101. 
It  appears  that  that  call  ia  divided  into  two 
insbalments — one  payable  in  April  and  the  other 
in  June  in  this  year.  It  further  appears  that  tbe 
bank  owes  to  Mr.  Branwhite,  on  his  coirent 
acoonnt,  a  sum  of  7622.  12<.  6d.,  and  on  certain 
notes  152.,  so  that  the  bank  owes  him  7772.  12a6(L 
It  is  suggested  that  he  is  entitled  to  set  off  thoae 
two  sums  aeainst  the  1310L,  and  thereby  F*7 
himself  in  fuL  It  appears  that  the  liqoidatign 
have  declared  a  dividend  of  ten  shillings  in  the 
pound  upon  tbe  debts  due  from  the  bank.  If  thii 
coarse  be  puraued,  it  will  follow  that  Mr.  Bno- 
white  will  be  paid  in  June,  whereas  the  othv 
creditors  will  probably  not  b«  paid  by  that  time. 
The  question  is,  whether  be  is  entiUed  to  hsn  ^ 
that  priority.  Now,  that  appears  to  me  to  ton 
upon  two  sections  of  the  Act,  the  lOlst  and  the 
102nd.  I  will  advert  to  these  more  in  detail  here- 
after ;  but,  before  expressing  the  view  I  take  of 
the  construction  of  those  sections,  it  becomea 
very  necessary  to  inquire  what  is  the  nature  of 
Mr.  Branwhite's  liability  to  pay  the  calls.  Ia  it  a 
debt  due  from  him  to  tbe  company,  or  is  it  a  debt 
not  due  from  him  to  the  company  at  all  ?  In  the 
former  case  much  might  be  said  in  tavonr  of  aet- 
off ;  in  the  latter  case  it  is  much  more  difficolt  to 
■ay  anything  in  its  &vour.  Aocordinelyi  it  ^ 
been  cont«nded  by  the  counsel  for  Mr.' Bran^te 
that  Mr.  Branwhite's  liabili^  for  oalls  is  under 
the  deed  of  settlement,  and  that  the  liability  he 
has  as  such  is  a  liability  to  the  company.  The 
16th  section  of  the  Act  provides  for  articleg  of 
association  being  entered  into,  and  it  aaya  that 
"  when  register^  they  shall  bind  tbe  oonqiany 
and  tbe  members  thereof  to  the  same  extent  m 
if  each  member  bad  subscribed  his  name  sod 
affixed  his  seal  thereto ;  and  there  were  in  aaoh 
articles  contained  a  covenant  on  the  part  of  him- 
self, bis  heirs,  executors,  and  administiators,  to 
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ooDfonn  to  all  the  regalations  contained  in  snoh 
articles,  anbject  to  the  proTisioni  of  this  Aot ;  and 
all  moneys  pavable  by  any  member  to  the  com- 
pany, in  parsnance  of  the  conditions  and  regola- 
tions  of  the  company,  or  any  of  snch  conditions  or 
regulations,  shall  be  deemed  to  be  a  debt  dae  from 
sndi  member  to  the  company,  and  in  England  and 
Irebod,  to  be  in  the  nature  of  a  specialty  debt." 
"Now,  it  appears  that  this  company  was  formed  as 
long  ago  as  the  year  1836,  and  that  in  1874  it 
was  r^^tered  nnder  the  provisions  which  enable 
pre-existing  companies  to  register,  and,  according 
to  the  effect  of  the  sections  which  deal  with  that 
event,  the  deed  of  settlement  was  placed  in  the 
same  position  as  the  artides  of  association  of  a 
company.  Undoabtedly,  therefore,  on  the  regis- 
tration of  this  company,  there  was  created  a 
liability  on  the  various  members,  which  did  not 
exist  bisfore  in  the  nature  of  specialcy  debts,  to 
pay  the  calls  which  should  be  made  by  the  com- 
pany. The  38th  sootion  provides  for  the  liability 
of  members  in  the  event  of  a  winding-up.  It 
says  :  "  In  the  event  of  a  company  formed  under 
this  Act  being  wonnd-np,  avenr  present  and  past 
member  of  snch  company  shall  be  liable  to  con- 
tribute to  the  assets  of  the  company  to  an  amount 
anffident  for  payment  of  the  debts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and  ex- 
penses of  tne  winding-up,  and  for  the  payment  of 
snch  Boms  as  may  be  required  for  the  adjustment 
of  the  rights  of  the  oontributories  amongst  them- 
Belves,"  with  certain  qualifications.  The  liability 
tbns  created  is  undoubtedly  a  statutory  liability 
applicable  to  the  case  of  companies  formed  under 
this  Aot,  and  a  corresponding  liability  exists  in 
cases  of  companies  registered  under  this  Act. 
Then  it  is  provided  by  the  75tb  section  that  "  the 
liability  of  any  person  to  contribute  to  the  assets 
of  a  company  under  this  Aot,  in  the  event  of  the 
same  being  wonnd-np,  shall  be  deemed  to  create  a 
debt,  in  England  ana  Ireland,  of  the  nature  of  a 
■peoialty."  It  appears  to  me  to  be  clear  that  the 
liability  to  contribute  to  the  assets  of  the  com- 
pany whUe  it  is  a  going  concern,  and  the  liability 
to  contribute  to  the  assets  of  the  company  whea  it 
is  being  wonnd-np,  are  separate  and  distinct 
liabilities — the  one  created  in  effect  by  the  articles 
of  association  of  the  company  and  the  deed  of 
aettlement  and  its  registration  under  the  16th 
section  of  the  Aot ;  the  other  arising  only  in  the 
event  of  the  company  being  wound-up.  Those 
two  lialnlities  •ppear  to  me  to  be  very  different  in 
their  nature.  The  one  requires  payment  of  the 
■meant  of  the  calls  to  the  cpmpany ;  the  other 
requires  payment  of  the  amount  of  the  calls  to 
the  liquidator  or  officer  of  the  court ;  if  a  volun- 
tary winding-up,  to  the  voluntary  liquidator.  In 
the  one  case  the  payment  must  be  made  accord- 
ing to  the  discretion  of  the  directors,  and  in  the 
other  not,  but  under  the  direction  of  the  court 
or  the  voluntary  liquidator.  One  is  for  the  general 
porpoees  of  the  company,  and  the  other  is  to 
meet  the  special  demands  of  the  fund  created  by 
the  statute.  This  point  appears  to  me  to  have 
been  the  subject  of  adjudication  in  a  case  to  which 
I  will  refer,  though  it  was  not  cited  in  tha  course 
of  the  argument,  the  case  of  The  Finatieial 
Corporation  Limited  r.  Lawrence  (L.  Rep.  4 
C.  F.  731,  739).  There  Sir  Montagne  Smith,  J., 
having  referred  to  a  previous  judgment  of 
liord  Justice  Wood,  said:  "As  soon  aa  the 
winding-op   of  the    company  takes  place    the 


existing  liability  of    the    shareholder  is  altered 
into    a    liability    to    contribute,  and    he    him- 
self  is  tdterad  fh>m  a  shareholder  into  a  con- 
tributory."   He  had  said  before,  speaking  of  the 
preceding  liability,  that  "  is   altered   as  soon  as 
the  winding-up   is  commenced;    and    it    is    so, 
because   as   soon   as   the   company  begins  to  be 
wound-up  the  liability  of  the  shareholders,  whioh 
wsis  not  then  an  existing  obligation,  is  altered  by 
the  statute  into  a  different  epeoies  of  liability; 
it  is  to  be  then  a  debt,  and  in  England  and  Ire- 
land a  specialty  debt,  and  it  is  to  be  deemed  to 
have  accrued  at  the  time  when  the  liability  com- 
menced,   and    to    be    payable    when    calls    are 
made    for    enforcing    such    liability,"    distinctly 
recognising   the  two   liabilities,  the    one  under 
the    deed    of     settlement    and    the    articles    of 
association,  and  the  other  nnder  the  winding^up^ 
as  essentially  distinct  liabilities.     There    being 
those  two  liabilities,  and  it  being  possible  that  a 
contributory  might  be  liable  to  the  company  for  a 
debt  contracted  by  reason  of  some  other  relation- 
ship to  him  of  the  company,  the  lOlst  and  I02nd 
sections  proceed  to  deal  with  the  liabilities  of  the 
oontributories  under  the  Act  in  respeot  of  calls 
made  in  the  winding-up.    The  101st  section  is  in 
these  terms :  "  The  court  may,  at  any  time  after 
making  an  order  for  winding-up  the  company, 
make  an  order  on  any  contributory  for  the  time 
being    settled    on    the   list    of    contribntories, 
directing  payment  to  be  made,  in  the  manner  in 
the  said  order  mentioned,  of   any  moneys  due 
from  him  or  from  the  estate  of  the  person  whom 
he  represents  to  the  company,  exclusive  of  auy 
moneys  whioh  he  or  the  estate  of  the  person 
whom  he  represents  may  be  liable  to  contribute 
by  virtue  of  any  call  made  or  to  be  made  by  the 
court  in  pursuance  of  this  part  of  this  Aot,'   and 
exolnding  therefore  from  the  effect  of  that  part 
of  the  section,  moneys  payable  in  respeot  of  calls 
in  the  winding-up ;    "  and  it  may,"  the  section 
proceeds,  "  in  making  snoh  order  when  the  com- 
pany is  not  limited,  allow  to  snch  contributory  by 
way  of   set-off  any  moneys  due  to  him  or  the 
estate  which  he  represents  fh>m  the  com|>any,  on 
any  independent  dealing  or  contract  with    the 
company,  but  not  any  monoys  due  to  him  as  a 
member    of    the    company    in    respeot    of    any 
dividend  or  profit.    Provided  that  when  all  the 
creditors  of  any  company,  whether  limited  or  un- 
limited, are  paid  in  fall,  any  moneys  due  on  any 
aocount  whatever  to  any  contributory  from  the 
company  may  be  allowed  to  him  by  way  of  set-off 
against  any  subseqnent  call  or  calls."    Then  the 
I02ad  section  proceeds  to  deal  with  the  mode  of 
enforcing  the  liability  created  by  the  calls,  and 
provides  that  "  the  court  may,  at  any  time  after 
making  an  order  for  winding-up  a  company,  and 
either    before   or   after   it    has    ascertained   the 
sufficiency  of  the  assets  of  the  company,  make 
calls  on  and  order  payment  thereof  by  all  or  any 
of  the  contributories  for  the  time  being  settled  on 
the  list  of  contributories  to  the  extent  of  their 
liability,  for  payment  of  all  or  any  sums  it  deemn 
necessary  to  satisfy  the  debts  and  liabilities  of  the 
oompany,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  tor  the  adjustment  of  the 
righte  of  the  contributories  amongst  themselves, 
and  it  may,  in  making  a  call,  take  into  considera- 
tion   the    probability    that    some  of    the   oon- 
tributories  upon  whom   the    pame  is  made  may 
partly  or  wholly  fitil   to   pay   their   tespeotive 
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portions  of  the  same."  la  my  judfjmeat  it  is 
under  that  102nd  section  that  the  order  made 
upon  Mr.  Branirhibe  has  beea  made  by  the  ooart. 
Now,  taking  these  two  sectiond  together,  they 
appear  to  me  to  determine  thin.  They  provide  in 
the  first  place  for  orders  on  the  contribntories  to 
pay  debts  due  from  the  oontribntory  to  the  com- 
pany. In  the  next  place  they  make  provision  for 
a  set-off  against  those  debts  of  any  debts  due  from 
an  unlimited  company.  Thirdly,  they  provide  for 
payment  of  the  calls  nuide  by  the  court  in  the 
coarse  of  the  winding-up.  They  also  provide  for 
a  Beb-o£E  against  those  calls  where  all  the  creditors 
have  been  paid  in  full.  Bat,  by  the  silenoe  of  those 
two  provisioQB,  they  seem  to  me  to  provide  that 
there  shall  be  no  set-oS  against  debts  dne  to  a 
limited  company  of  debts  due  from  it,  and  there 
is  to  be  no  set-oS  against  calls  made  in  the  oourse 
of  the  winding-up  till  all  debts  are  paid.  That 
appears  to  mo  to  be  the  clear  inference  from 
those  two  sections.  Now,  in  the  present  case  what 
is  sought  to  be  done  is  this,  to  set  oS  a  debt  due 
from  the  company,  not  against  a  debt  due  to  the 
company,  bat  against  a  call  made  by  virtue  of  the  ; 
liability  which  did  not  exist  at  all  until  the 
winding-np  arose.  The  debts  are  not  payable  by 
or  between  the  same  persons.  So  much  for  the 
construction  of  the  statute.  I  have  pointed  oat 
that  the  earlier  claosea  of  the  statute  create  two 
liabilities,  and  it  appears  to  me  these  sections  deal 
with  the  two  liabilities  separately,  superadding 
the  liabilities  which  exist  by  virtue  of  other  things. 
Now,  I  must  consider  what  the  general  scope  of 
the  statute  is  in  order  to  arrive  at  the  conolasion 
whether  there  ought  to  be  any  such  set-off  as  is 
here  saggested.  It  appears  to  me  that  the  general 
scope  of  the  statute  requires  that  the  debts  of  all 
parties  should  be  paid  pari  passu.  In  the  case  of 
a  voluntary  winding-up,  that  is  expressly  directed 
by  the  133rd  section  of  the  Aot.  With  regard  to  a 
winding-np  by  the  court  no  such  express  direction 
is  contained.  Why  ?  Is  it  because  the  Legislature 
intended  that  the  payment  of  debts  should  take 
place  in  a  different  method  ?  I  think  nob.  I  think 
it  was  because  the  Legislature  felt  it  was  perfectly 
safe  in  trusting  the  court,  the  maxim  of  which 
has  long  been  that  the  highest  equity  is  equality, 
which  has  been  in  the  habit  of  making  payments 
pari  passu.  That  direction,  which  it  thought 
necessary  in  the  case  of  a  voluntary  liqaidation, 
it  did  not  think  necessary  in  the  case  of  a  liquida- 
tion nnder  the  direction  of  the  court.  What 
would  be  the  result  if  I  gave  effect  to  Mr.  Bran- 
white's  contention  in  thiii  case?  The  one  debt, 
his  debt,  would  be  paid  immediately  ;  the  debts  of 
the  other  contribatories,  cLauAo  pede,  in  the  long 
coarse  of  the  winding-up,  by  different  instalments. 
That  would  not  be  pari  passu,  or  anything  like  it. 
Then,  is  there  any  principle  of  law  or  equity 
which  would  induce  me  to  say  there  ought  to  be 
a  set-off  in  this  case  P  It  is  not  suggested,  and 
could  not  be  in  this  case,  that  this  comes  within 
any  of  the  statutes  directing  set-off,  because,  if  I 
am  right,  the  one  debt  is  a  debt  dne  to  the  com- 
pany, the  other  is  not  a  debt  due  to  the  company, 
but  by  virtue  of  a  special  liability.  It  follows 
from  that  that  the  Statutes  of  Set-off  are  not 
applicable.  Then  is  there  any  equitable  ground 
of  set-off  ?  Equitable  set-off,  as  we  all  kuow,  only 
arises  where  there  are  certain  equitable  circum- 
stances which  give  a  right  to  the  person  who  seta 
them  np  against  his  antagonist.     Is  there  any 


equity  here  which  justiSea  Mr.  Branwhite  ia 
sayicg  he  should  be  paid  in  full  and  his  credilon 
not?  I  find  no  such  equity.  There  is,  nn- 
doubtedly,  some  authority  in  favour  of  the  coo- 
tention  of  Mr.  Braawhit<e.  There  is  a  decision  of 
yioe-Chanoellor  Malins,  to  which  I  need  not 
say  I  attach  great  weight;  and,  if  it  stood 
alone,  it  may  be  that  1  ehoald  have  thought 
it  proper  to  follow  that  decision,  whstenr 
my  opinion  might  have  been.  Bat  from  that 
decision  marked  dissension  has  been  exprcsied 
by  another  judge,  namely,  the  Master  of  the 
i£o11b.  That  appears  to  liberate  me  from  any 
binding  effect  which  that  decision  of  the  Vice- 
Chancellor  might  have  on  me,  and  leaves  tiie 
question  free  from  any  decision.  I  am  therefore, 
in  that  state  of  circumstances,  at  liberty  to  act  oa 
my  o?vn  view  of  the  law,  and,  acting  on  my  on 
view  of  the  law,  I  must  refuse  the  appUcat'oa; 
but,  considering  the  application  has  been  made 
for  the  purpose  of  determining  a  question  witbou 
which  the  winding-up  could  not  progress,  I  think 
it  right  that  the  oosts  of  Mr.  Branwhite  should 
be  costs  in  the  winding-up. 

Solicitors  for  Branwhite,  Titrr,  Jemtwasi,  Tagtai, 
and  Go. 

Solicitors  for  the  liquidatorp,  Clwfce,  IFootkodi, 
and  Biyland,  agents  for  FussM,  PrUehard,  Swom,*, 
and  Oo.,  Bristol. 


COMMON   PLEA.S  DIVISION. 

Friday,  April  25. 

(Before  DBinuH  and  Lofbs,  JJ.) 

YoKKSHiSE    BiNKiiro   CouFANT  V.   Beaiso-v  aid 
Mtcock. 

LlKDS    AMD     GOVKIT   BaHKINO     COMFAirT    0.  Tsi 

Same,  (a) 

BUI  of  exchange  —  Partnership  —  Ifams  of  w- 
dividual  used  at  name  of  firm — Aeeeptante— 
Onus  of  proof. 

M.  carried  on  partnership  with  the  defendant  Bid- 
son  as  chemical  manufacturers,  under  theptrlnT- 
ship  name  or  style  of  "  William  Beatson."  r*« 
defendant  Beatson  accepted  and  indorsed  eerlm' 
hUls  without  the  knowledge  of  M.  in  the  name  </ 
"  William  Beatson  "  [being,  as  he  swore,  for  li» 
own  accommodation),  the  proceeds  of  which  vf' 
paid  into  the  banking  accnunt  of  the  defeniati 
Beatson,  eojitinued  under  the  same  heading  nii<'> 
the  partnership  as  the  banking  cKCOunt  of  th: 
firm,  and  also  of  the  individual.  The  plainlifi.^ 
wIlo  then  knew  notching  of  the  partnership,  or  of 
the  defendant  Myeodc,  discounted  the  biOs  fo' 
value,  and  afterwards  sued  both  partner*  Hfon 
their  dishonour.  One  of  the  bills  was  addrttt^ 
to  " Mr.  WUliam  Beatson,  Chemieal  Works, S" 

Tlie  jury  found  that,  having  regard  to  the  dirsdio* 
of  the  Uut-menti-oned  bill,  the  signature  "  Wittia» 
Beatson  "  on  both  bills  must  be  held  to  dsnots  tin     \ 
signature  of  the  firm. 

Held,  that  the  burden  of  proof  lay  iipo*  tt< 
plaintiffs  to  show  affirmatively  that  the  bills  «e<re 
the  bills  of  the  firm,  not  upon  the  defendants  t» 
show  that  they  were  the  bills  of  the  indiviiual. 

Held,  further,  that  there  was  no  evidence  to  ^o  it 
the  jury  in  support  of  Ihv  finding  that  tbt  ttgna- 
ture  was  the  signature  of  the  firm,  artd  that  the 
defendant  M.  was  entitled  to  jiviginenf. 

(a)  Saportad  by  J.  A.  Foots.  Saq..  BuTiBtar«U«w. 
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Acnox  upon  two  biHa  of  exobange,  one  of  which 
was  indorsed  and  the  other  accepted  in  the  name 
of  "  William  Beatson,"  the  latter  being  addressed 
to  "  Mr.  William  Beatson,  Chemical  Works, 
Bother  ham." 

The  defendant  Myoock  carried  on  business  in 
partnership  with  the  defendant  Beatson,  under 
the  partnership  name  of  "  William  Beatson,"  as 
chemical  manofactorers,  at  the  abore  address, 
where  the  defendant  Beatson  also  resided.  The 
plaintiffs  gave  valae  for  the  bills,  bat  knew 
nothing  of  the  partnership  or  of  the  defendant 
Mvoock  nntil  the  bills  were  dishonoured.  The 
ImUb  in  question  w'ere  accepted  and  indorsed  bj 
the  defendant  Beatson  without  the  knowledge  of 
the  defendant  Myoock,  being,  as  the  defendant 
Beatson  swore,  renewals  of  prior  bills  accepted  or 
indorsed  by  Beatson  for  his  own  aocommoda* 
tioa.  Before  Mycook  entered  into  the  partnership, 
the  defendant  Beatson  had  oarried  ou  a  banking 
aooonnt  at  the  Sheffield  and  Botherham  Bank  for 
many  years;  and  this  account,  bein^  contiaaed 
after  the  constitution  of  the  partnership  under  the 
same  heading  ("  William  Beatson,  Eso."),  was 
used  ae  the  acoonnt  both  of  the  firm  and  the  in- 
diridoaL  The  proceeds  of  the  bills  were  paid  into 
this  aooonnt,  but  Beatson  had  drawn  out  of  the 
acooant  for  his  own  purposes,  before  the  bills  were 
dishononred,  a  much  larger  amount  than  the 
ptDoeeds  of  the  bills. 

The  JTzrr,  in  answer  to  the  following  qneetioBS : 
(1)  Was  tne  name  William  Beatson  put  to  the 
bills  to  denote  the  firm  or  to  denote  William 
Beatson  only  P  (2)  Did  the  bank  take  the  bills  as 
the  bills  of  the  chemical  works,  whoerer  the  pro- 

Cfeors  might  be,  or  as  the  bills  Of  William 
taon  only  P  found  as  follows :  "  The  bill  dated 
March  13,  baring  been  drawn  upon  William 
Beatson  at  the  address  '  Chemical  Works,'  B.,  we 
agree  that  William  Beatson's  acceptance  of  it 
must  be  taken  to  denote  the  aoceptanoe  of  the 
firm."  Being  asked  afterwards  what  they  said  as 
to  the  other  bill,  they  said  that,  "  from  the  fact  of 
its  beiDg  put  in  connection  with  the  other,  they 
supposed  that  it  must  follow  the  same  result. 
Od  this  a  verdict  for  the  amount  of  the  bills  was 
entered  for  the  plaintiffs ;  and  a  rule  was  after- 
wards obtained  to  set  aside  this  verdict  as  against 
the  defendant  Mycock  (Beatson  having  suffered 
jadf^ent  by  default),  on  the  ground  that  it  was 
against  the  weight  of  evidence,  and  that)  there 
was  no  evidence  to  go  to  the  jury  of  the  defendant 
Myoook's  liability. 

Diffby  Seymour,  Q.C.  and  Tindal  Alhinson 
showed  cause. — The  name  of  the  firm  in  which 
Mycock  was  a  sleeping  partner  was  "  William  Beat- 
sou,"  and  therefore  Mycock,  who  had  authorised 
Besktsoa  to  bind  him  by  that  signature,  was  prima 
facie  liable  on  the  bill.  The  verdict  was  there- 
fore right.  [Dsxiujr,  J. — The  jury  seem  to  have 
been  aiiked  whether  the  name  was  intendfid  to 
denote  the  firm  or  the  individual.  I  should  have 
thought  the  safer  form  of  question  would  have 
been,  "  Did  the  name  upon  tiie  bills  in  fact  denote 
the  firm  or  the  individoal  ?"]  Prima  fueie  it 
denoted  the  firm,  and  the  verdir*t  of  the  jory 
amounts  to  such  a  finding.    They  cited 

Bovtk  Carolina  Bmk  t.  Com,  8  B.  &  C.  427  ; 
MUet't  cane,  31  L.  T.  Kep.  N.  S.  9 ;  L.  Rop.  9  Ch.  635  ; 
Hall  T.  West,  cited  in  Lindlev  on  Partiarships.  4th 
ed.  ToLi.  P.-348; 


Cos  T.  niekman,  8  L.  T.  Bep.  N.  S.  165 ;  8  H.  of  L. 

Cm.  304; 
Baiti't  etue,  23  L.  T.  Sep.  N.  S.  424 ;  L.  Bep.  5  Ch. 
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Sduarda  t.  BusheXl,  L.  Bep.  1  Q.  B.  97 ; 
/SiDoim  T.  Steele,  7  East,  209  ; 
Bttvni  T.  ii«yiioM«,  5  U.  &  N.  SIS ; 
Sa  parU  BoUtho,  1  Book.  100  ; 
Wi»a»  r.  Crowdtr,  1  Cr.  *  J.  816 ; 
NiehoUon  r.  BiekatU,  1  L.  T.  Bep.  K.  S.  544 ;  2  £. 

&K497; 
Idudley  on  Partnenhip,  4th  ed.  vol.  i.  pp.  340-344 ; 
Byles  on  Bills,  p.  49. 

Waddy,  Q.C.  add  Gainiford  Bruee  in  support  o' 
the  rule. — The  signature  equally  denotes  the  firm 
and  the  individual,  and  there  is  no  primd  fael  • 
presumption  that  it  denotes  the  former.  The 
onus  of  proof  therefore  lies  on  the  plaintiffs  t'> 
show  that  it  was  used  to  denote  the  firm,  and  u** 
this  they  have  given  none.  The  fact  that  one  (>f 
the  bills  was  directed  to  William  Beatson,  xt 
"  the  Chemical  Works,  Botherham,"  is  immateria', 
inasmuch  as  Beatson's  private  residence  was  u'. 
the  works.  The  only  evidence  that  was  given 
went  to  show  that  the  bills  were  drawn  for  th^ 
private  accommodation  of  Beatson,  the  individual. 
They  cited,  in  addition  to  the  cases  already  men- 
tioned, 

SKnii  V.  WoUm.  1  East,  48 ; 

7«r«  V.  Miiv,  10  B.  &  G.  288 ; 

Xioyd  V.  AMt^,  2  C.  ft  P.  138. 

Digh)!  Seymour,  Q  C. — The  judgment  of  Bayley, 
J.  in  WintU  v.  Crotoder  [uhi  sup.)  shows  tha« 
Lloyd  y.  Athhy  must  be  regarded  an  overruled. 

Owr.  ado.  vuli. 

April  25. — Dbkmav,  J.  delivered  the  judgment 
of  the  court  (Denman  and  Lopes,  J  J.). — In  the:<«! 
two  actions,  the  second  of  which  was  to  abide 
the  event  of  the  first,  the  plaintiffs  were  tbn 
holders  of  bills  of  exchange.  Beatson  had  alloweil 
judgment  to  go  by  default.  The  question  wit-i 
whether  Mycock  was  liable  as  Beatson's  partner. 
The  first  action  was  brought  upon  two  bills,  one 
for  2761. 15s.,  at  four  months,  dated  the  6th  March 
1878,  drawn  by  one  Kelly  on  one  Wilson,  and 
indorsed  "  William  Beatson ;"  the  other  for 
4841.  13«.,  at  four  months,  dated  the  13th  March, 
drawn  by  one  Carr,  addressed  to  "  Mr.  William 
Beatson,  Chemical  Works,  Botherham,"  and 
accepted  and  indorsed  "  William  Beatson."  The 
bills  were  discounted  by  the  plaintiffs  on  the  14th 
and  18th  March  respectively.  It  appeared  that 
there  bills  were  renewals  of  earlier  bills  originally 
in  accommodation  transactions  between  the  de- 
fendant Beatson,  and  Carr,  Kelly,  and  Wilson,  and 
that  the  bills  were  accepted  and  indorsed  by  Beat- 
son  without  the  knowledge  of  Mycock.  Befon.^ 
Jan.  1878  Beatson  had  carried  on  the  business  ot 
a  chemical  manufacturer  at  Botherham.  On  the 
Ist  Jan.  the  two  defendants  entered  into  partner- 
ship in  the  business,  on  the  terms  that  the  style 
of  the  firm  was  to  be  "  William  Beatson,"  that 
the  defendant  Beatson  should  have  the  whole 
management  of  the  business,  and  that  neither 
partner  should  have  authority  to  draw,  indorse,  or 
accept  bills  without  the  previous  consent  if 
writing  of  the  other.  TKo  plaintiifa  never  heard 
of  the  existence  of  any  partnership  until  long  aftc 
the  discount  of  the  bills,  viz.,  on  the  17th  July, 
and  knew  nothing  of  Mycock  until  then.  Beatsoi: 
had  kept  an  account  at  the  Sheffield  and  Bother- 
ham Bank  for  fifteen  years.  After  the  formatio'. 
of  the  partnership  no  change  wa?  mide,  either  i.i 
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tlie  beading  of  hie  aooonnt  at  the  bank  or  in  the 
method  of  keeping  it.  It  wm  headed  "  William 
Beateon,  Esq."  The  firm  had  no  separate  aocoant. 
The  prooeeda  of  the  bills  went  into  the  acooaat, 
and  Beatson  drew  on  the  aocoant  from  time  to 
time  to  pay  for  goods  supplied  to  the  business, 
bnt  his  aooonnt  with  the  bank  was  overdrawn,  and 
be  had  drawn  oat  of  the  aooonnt  for  his  own  par- 
poees  a  much  lar^rer  sum  than  was  brought  into 
the  account  by  the  proceeds  of  the  bills  in  qaes- 
tioD.  It  appears  to  ns  that  the  liability  or  non- 
liability of  the  defendant  Mycock  in  this  case  must 
torn  mainly  on  the  question  whether,  when  the 
name  of  a  firm  is  identical  with  that  of  an  indi- 
Tidnal  member  of  it,  and  that  individual  member 
accepts  or  indorses  bills  of  exchange  directed  to 
m  indorsed  by  him  in  his  own  name,  being  also 
that  of  the  firm,  these  are  to  be  taken  to  be  primd 
facie  the  bills  of  the  firm,  or  the  bills  of  the  indi- 
▼idnal  member — in  other  words,  on  whom  is  the 
bnrthen  of  pronf?  on  the  plaintiff,  to  show  that 
the  bill  is  one  which  the  individual  member  had 
•othonty  to  druw  so  as  to  bind  the  firm ;  or  on 
the  defendant  to  show  the  contrary  ?  In  the  case 
now  under  consideration,  the  learned  judges  pat 
two  qnestions  to  the  jury — first,  was  the  name 
William  Beatson  put  to  the  bills  to  denote  the 
firm  or  to  denote  William  Beatson  only  P  and, 
secondly,  did  the  bank  take  the  bills  as  the  bills 
of  the  Chemical  Works,  whoever  their  proprietors 
night  be,  or  as  the  bills  of  William  Beatson  only? 
Tbe  jnry  found  as  follows:  "The  bill  dated  the 
13th  March,  having  been  drawn  by  Josiah  Carr 
and  Son  upon  William  Beatson,  at  the  address 
Chemical  Works,  Botherham,  we  agree  that 
William  Beatson's  acceptance  of  it  mast  be  held 
to  denote  the  acceptance  of  the  firm.  The  bill 
dated  the  6th  March  gives  no  evidence  upon  tbe 
point  put  by  the  judge."  If  the  case  turned  upon 
whether  these  findings  were  satisfactory  or  not, 
for  the  purpoee  of  giving  judgment,  we  should  be 
o(  opinion  that  they  were  not ;  and  that,  even  if 
there  was  evidence  which  required  to  be  submitted 
to  a  jury  at  all  in  the  case,  tnere  must  have  been 
a  new  trial.  The  reasons  given  by  the  jury  show 
that  they  were  not  answering  the  questions  put  to 
them  by  the  learned  judge,  but  rather  laying  down 
the  proposition  that  tbe  iaot  of  Carr  addressing  the 
bill  t*  Beatson  at  the  works,  and  the  bill  being 
accepted  by  him,  was  evidence  that  it  was  a  bill 
intended  to  be  addressed  to  the  firm,  and  therefore 
binding  upon  the  firm.  The  bill  was  in  fact 
addressed  to  "Mr.  William  Beatson,  Chemical 
Works,  Botherham,"  which  was  his  residence,  and 
we  think  that  this  mode  of  addressing  the  bill  is 
really  no  evidence  at  all  as  against  Mycock  that 
the  bill  was  a  bill  of  the  firm,  or  one  which  the 
plaintiff  had  any  ground*  for  considering  to  be  a 
bill  binding  on  anyone  but  William  Beatson  per- 
sonally. The  jury  being  asked  arterwards  what 
they  said  as  to  the  bill  of  the  13th  March,  said 
that  from  the  fact  of  its  being  pat  in  connection 
with  the  other,  they  supposed  it  must  follow  the 
■ame  result.  Both  sides  contended  that  it  was 
not  necessary  to  have  left  any  question  to  the 
jury  at  all,  Mr.  Seymour,  for  the  plaintiff,  urging 
that,  because  "  William  Beatson "  wss  the  first 
name  and  the  defendant  Mycock  a  sleeping 
partner  in  a  firm  of  that  name,  be  was  liable  as 
in  an  ordinary  case  of  partnership  with  an 
ordinary  firm  name,  such  as  "  A.  «nd  C,"  op  "A. 
and  B.,"' or  •' A.  B  und  C.;'  il..  WuJJ;.  f^r  lUo 


defendant,  on  the  other  hand,  contending  that 
"  William  Beatson  "  was  primd/aeie  the  name  of 
the  man  W  illiam  Beatson,  and  that  it  lay  on  tbe 
plaintiff  to  establish  that  a  bill  accepted  or  in- 
dorsed by  him  in  that  name  was  a  bill  of  the  firm 
and  not  of  the  in  dividual.  The  rule  was  gnnted 
on  the  groand  that  the  learned  judge  was  wrong 
iu  leaving  the  qu  estions  he  left  to  the  jory,  uu 
that  the  verdict  was  against  the  evidence.  Bnt  it 
was  alKo  contended  npon  the  argument  for  tbe 
defendant  Myoook  that  he  ought  to  have  jadgmnt 
upon  tbe  groand  that  there  was  no  evidenoeattil 
which  could  properly  have  been  left  to  the  jory  in 
Bupportof  bis  liability,  and  that  upon  the  nndispnted 
facts  the  judgment  ought  to  have  been  entered  for 
htm.  Several  authorities  were  cited  on  both 
sides,  which  we  propose  briefly  to  consider.  The 
qaestion  is  stated  as  follows  in  the  12th  ed.or 
Byles  on  Bills,  p.  48  :  "  If  a  man  be  at  the  noe 
time  a  partner  in  two  distinct  firms,  but  each  firm 
use  the  same  style,  and  he  draw  a  bill  in  the 
common  name  of  both,  it  has  been  held  thst  u 
indorsee  may  charge  either  firm  at  his  election. 
But  where  the  name  of  the  firm  is  the  same  s3  the 
name  of  the  individual,  and  the  bill  is  drairn  hj 
the  individual  for  his  separate  benefit,  perhaps  the 
firm  is  not  pledged."  In  IFiinfts  v.  Crowder  (I 
C.  &  J.  3H)  Bayley,  B.,  p.  318,  draws  a  distinction 
between  the  case  where  a  partnership  name  ii 
pledged,  and  the  case  of  Ea  parte  BMho  (1  Back. 
100),  in  which  a  joint  and  separate  trade  was  carried 
on  in  the  name  of  the  same  iudividoal.  In  that  csae 
it  was  held  that  the  firm  was  not  liable  unless  it 
could  be  shown  that  the  bill  was  drawn  as  a  bill 
of  the  firno,  and  not  as  a  bill  of  the  iudiTidosI 
only.  On  the  other  hand,  in  the  case  of  Fwm  t. 
Bhanoood  (2  Q.  B.  417),  where  the  defendants  wiat 
trostees  to  carry  on  the  businesa  of  an  embamaied 
firm,  A.  M.  and  K,  in  tbe  name  of  M.  alons,  ud 
they  employed  M.  to  carry  on  the  business,  it  wu 
held,  under  the  particular  circumstances  of  the 
oase,  that  the  indorsements  of  certain  billi  bf 
M.  in  his  own  name  were  primd  fade  tbe  in- 
dorsements of  the  defendants,  and  that  the  oou 
of  showing  that  the  indorsements  were  made  n 
acconnt  of  the  separate  business  and  not  on  that 
of  the  trustees,  which  was  the  general  sod 
ostensible  business,  was  on  the  defendants.  Ite 
ooart,  however,  in  that  case  lay  stress  open  the 
fact  that  the  bills  were  discounted  with  penooi 
who  were  in  the  habit  of  disooanting  for  tbe  fins 
who  had  assigned  their  effects  to  the  dsfendiota, 
and  said  that  the  oa<>es  cited  {Ex  parte  SoUtko, 
1  Buck.  100,  included)  were  not  inconsistent  with 
this  view  they  took  of  the  case  under  oonsiden- 
tion;  so  tba*)  we  think  that  oase  oan  hardly  be 
regarded  as  laying  down  that  in  every  case,  the 
onus  is  upon  the  defendants,  whore  a  bill  is  diswa 
by  a  person  whoM  name  is  the  same  sstbitof 
the  firm  to  which  they  belong,  to  show  that  the 
bill  is  not  the  bill  of  the  firm.  In  the  present  cue 
the  only  evidence  beyond  the  bill  itself  gins  to 
show  that  it  was  or  was  not  a  bill  mieuM  to 
bind  the  firm  was  the  evidence  of  Beatson  himeeOi 
who  swore  that  he  did  not  so  intend;  that  the 
bills  in  qaestion  were  not  signed  by  him  in  respect 
of  any  trade  transactions,  but  aocommodstioo 
bills,  never  brought  into  any  partnership  book  or 
account.  Of  course,  it  wa-i  competent  to  the 
jury  to  disbelieve  Beatson,  but  unless  the  onos  of 
proof  lay  upon  the  defendants  we  think  there  »»' 
no  evidence  upon  which  the  jury  coulJ  have  foond 
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properly  for  the  plaintiffs  upon  that  question,  and 
not.hing  which  coili  have  been  properljr  pat  to 
the  jary  as  evidence  to  oontradicfc  Beatson  in  that 
respect.    The  only  evidence  relied  apon  by  the 
plaintiffs  for  the  parpoee  was  the  fact  that  Beatson 
had  paid  the  proceeds  of  the  bills  into  the  acooanc 
kept  in  his  name  at  the  bank  -,  bat  inasmach  as 
that  aooount  was  always  overdrawn  so  far  as  he 
was  concerned,  bat  so  far  as  the  ba8ine:is  was 
coaoemed  there  was  always  a  balance  in  hand,  we 
do  not  think  that  his  improper  condnot  in  raising 
money  on  bills  for  his  own  parposes  in  his  own 
name  oan  properly  be  held  to  have  had  the  effect 
of    binding    the  partnership,   or  to   amoant  to 
evidence  that  the  bills  were  accepted  or  indorsed 
for  the  parposes  of  the  firm.    Many  other  aathori- 
ties  were  cited  from  the  English  Reports,  none 
exactly  in  point,  bat  bearing  more  or  less  opon 
the  qaestion  whether  in  sach  a  otue  a«  the  present 
presamption  is  in  favour  of  or  against  the  liability 
of  the  dormant  partner.  In  Enly  v.  Lue  (15  EMt.  7). 
where  one  of  two  partners  drew  bills  in  bis  owa 
name,  which  he  prooared  to  be  discounted  by  a 
banker  through  the  same  agent  who  had  procured 
the  discount  by  the  same  banker  of  bills  drawn 
in  the  name  of  the  partnership,  it  was  held  that 
the  banker  had  no  remedy  upon  the  bills  so  drawn, 
thoagh  the  proceeds  were  carried  to  the  partner. 
ship  account,  the  money  being  advanced  solely  on 
the  aecarity  of  the  persons  whose  names  were  on 
the   bills  1^  way  of  disoouat  and  not  of  loan  to 
the  partnership,  although  the  bankers  conceived 
at  the  time  that  all  the  bills  were  in  fact  drawn 
on  the  partnership  aooount.     In  that  case  Lord 
Ellenboroagh,  C.J.  said:  "Nothing  passed  from 
the  defendants  to  induce  the  plaintiff  to  believe 
that  it  was  a  partnership  ooncern,  and  to  lend  his 
money  on  that  account."      Grove,  J.  adds :  "  At 
the  time  when  the  discount  took  place  the  partner- 
ship  had  mode  no  contract  witn  the  discounter, 
who,  therefore,  must  be  taken  to  have  purchased 
the  bills  of  the  one  partner  only."    Le  Blanc,  J. 
says :  "  To  charge  the  defendants  on  these  bills 
they  most  appear  to  have  been  drawn  for  and  on 
acconnt   of  the  partnership;"    and   Bay  ley,  J.: 
"There  was  no  contract  between  the  parties  at 
the  time."    This  case  appears  to  us  to  be  strong 
to  show  that  where  no  credit  is  given  to  a  partner* 
ship,  on  the  face  of  the  bill,  the  presumption  of 
law  most  be  that  the  individual  signing  the  bill  is 
the   only  person  liable  for  it,  in  the  absence  of 
ezoress  proof  of  authority  from  his  partners  to 
bind   the  firm  by  bills  given  in  his  own  name  as 
well  as  of  the  particular  bill,  being,  in  fact,  a  bill 
signed  for  the  parposes  of  the  partnership.    The 
case  of  South  Carolina  Bank  v.  (Jase  (8  B.  &  C.  427), 
which  was  strongly  relied  upon  by  the  plaintiffs' 
<»ansel,  appears  to  us  not  to  assist  the  plaintiff  in 
the   present  case,  because  there  the  transaction  in 
qaestion  was  in  its  commencement  one  entered 
into  for  the  partnership  under  such  circumstances 
as  to  make  them  liable  for  the  dealings  of  the  in- 
dividaal  member.    1 1  has  been  jdoubted  whether 
that  case  was  rightly  decided  (see  Milet't  case, 
31  L.  T.  Bep.  N.  S.  9 ;  L.  Bep.  9  Cb.  App.  619), 
bat  it  is  enough  to  say  that  it  turned  uoon  the 
question  whether  the  individual  who  signed  the 
bills  had,  at  the  time  he  signed  them,  an  authority 
to  pledge  the  credit  of  the  firm  by  an  indorsement 
in  his  own  name  (see  per  Bayley,  B.  in  Smitk  v. 
Craven,  1  C.  &  J.  507) ;  and  the  c  ise  wo.^  one  in 
which  lite  billa  were  not  uccommodatiou  bilU,  as 


in  the  present  case,  as  between  the  party  whose 
signature  was  relied  upon  anvl  the  other  original 
parties  to  the  bill.  In  Stephemi  v.  Reynoldt 
(■'>  H.  k  N.  513)  it  was  held  that  where  A-  and 
B.  carried  on  business  in  partnership  in  the  name 
of  B.,  and  A.  accepted  a  bill  in  B.'s  name  for 
goods  supplied  to  the  partnership,  B.  was  liable, 
though  the  bill  was  not  addressed  to  the  place 
where  the  partnership  basine'is  was  carried  on, 
bat  a  place  where  he  carried  on  a  separate 
business.  There  is  some  diffioalty  in  under- 
standing the  report  of  that  case,  and  Bramwell, 
B.  did  not  agree  with  the  judgment  pronoaaced, 
but  it  does  not  assist  us,  becduie  it  is  c'.ear  that 
the  main  ground  of  the  decision  of  the  majority 
of  judges  was  that  the  bill  had  been  accepted  for 
goods  supplied  to  the  firm.  The  case  ot  Edmondi* 
v.  BiuikeU,  (L.  Bep.  1  Q.  B.  97)  was  nob  a  case  of 
partnership,  but  a  partnersiiip  nime  was  used 
where  the  whole  business  was  the  business  of  the 
defendant,  so  that  the  persons  advancing  money 
on  the  bills  were  necessarily  led  to  suppose  that 
they  were  advancing  money  to  a  collection  of  per- 
sons in  business  or  on  the  faith  of  a  business 
being  carried  on,  and  not,  as  in  this  case,  with- 
out anything  to  lead  them  to  suppose  that  they 
were  dealing  with  the  individual  only  whose  name 
appeared  on  the  bills.  The  case  of  S'oaa  v.  Steele 
(7  Bast,  210)  is  also  a  case  in  which  the  bills  suei 
upon  were  accepted  in  a  partnership  name  pro- 
perly so  called,  and  is  therefore  no",  in  point. 
Vare  v.  Aihby  (10  B.  it  G.  2:JS)  is  open  to  the  sama 
observation  ;  so  also  is  tne  case  of  M'N-tir  v. 
Fleming,  cited  by  Lord  BedRsdale  in  3  Dow.  229. 
In  the  last  edition  of  Llndley  on  Partnership,  p. 
342,  the  learned  author  lays  down  the  law  as 
follows :  "  A^in,  persons  may  carry  on  business 
in  partnership  in  the  name  of  one  of  themselves,  ' 
ana,  if  they  do,  they  will  be  liable  on  bills  accepted 
by  him  in  that  name  if  it  was  in  fact  used  to 
denote  all  the  partners,  but  not  otherwise."  This 
does  not  mean  that  the  liability  of  the  firm 
depends  simply  upon  the  question  whether  the 
person  accepting  had  in  his  own  mind  an  intention 
of  improperly  making  his  partner  liable  on  bills 
accepted  for  his  own  accommodation.  The  meaning 
is  that  the  firm  will  be  bound  if  the  bill  was  given 
for  a  partnership  purpose,  or  for  what  purported 
to  be  a  partnership  purpose,  and  was  not  known 
to  be  otherwise  by  the  person  taking  the  bilL 
This  statement,  moreover,  only  applies  to  ordinarr 
trading  partnerships  which  were  ^rimd  facie 
bound  by  bills  given  by  one  partner  in  the  name 
of  the  firm.  The  learned  jud^e  himself,  having 
read  this  judgment,  has  authorised  us  to  give  this 
explanation  of  the  passage  la  question.  We  think 
there  is  great  force  in  Mr.  Waddy's  argument  that 
it  the  mere  fitct  that  there  is  a  partnership  carried 
on  in  the  name  of  one  partner  were  to  make  the 
firm  liable  for  all  bills  accepted  by  that  partner,  it 
would  be  possible  for  him  to  bind  his  partner  to 
an  unlimited  extent  for  all  his  own  private  debts, 
unless  the  partner  could  sho^  affirmatively 
tacts  which  shonld  disentitle  the  plaintiff's,  who 
never  heard  of  his  existence,  to  make  him  liable 
upon  the  bill.  It  may  no  doubt  be  said  it  is  his 
own  fault  for  allowing  his  partner  to  carry  on 
business  in  his  own  name.  But  this  seems  to  us 
to  be  no  ground  for  making  the  innocent  partner 
liable  for  debts  incurred  by  the  guilty  partner 
wholly  for  his  own  parposes,  and  not  for  the 
benetit  of  the  partnership,  in  a  case  where  the 
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name  used  in  no  way  inrites  the  person  advancing  ' 
money  on  the  bills  to  consider  that  there  is  any 
plurality  of    persons   undertaking   the    liability, 
and  where  there    are  no  circumstances  to  lead 
that  person  to  suppose  that  he  is  dealing  with  a 
firm.    In  MOas's  Claim  (31  L.  T.  Rep.  N.  S.  9 ; 
L.  Sep.  9   Ch.  App.  643)  James,  L.J.  forcibly 
states  the  law  as  follows :  "  It  is  the  law  of  this 
country,  and  it  has  always  been  the  law  of  this 
ooanti7,  that  nobody  is  liable    upon  a  bill    of 
exchange  unless  his  name  or  the  name  of  some 
partnership  or  body  of  persons,  of  which  he  is 
one,  appears  on  the  face  or  the  back  of  the  bill." 
We  tmnk  that  this  is  a  true  statement  of  the  law, 
subject  only  -  to  the  qualification  that  in   cases 
where  a  partnership  is  carried  on  in  the  name  of 
an  individual,  without  a  partnership  style,  and  it 
is  affirmatively  proved  that  the  bill  in  question  is 
one  execnted  for  partnership  purposes,  or  with  the 
authority  of  the  partner,  the  name  of  the  indi- 
vidnal  may  have  the  same  effect  as  the  name  of  a 
partnership  or  body  of  persons  in  ordinary  cases 
has  without  such  proof.    In  America  it  has  long 
since  been  decided  and  uniformly  held  that  where 
the  name  of  one  partner  is  identical  with  that  of 
the  firm,  the  burtnen  of  proof  is  upon  the  plaintiff 
to  show  that  the  bill  is  the  paper  uf  the  firm  and 
not  of  the  individual  partner.    Parsons  on  Bills  of 
Exchange  (p.  131)  so  states  the  law,  and  it  was  so 
laid  down  by  the  Supreme  Court  of  Kew  York  in 
Oliphant  r.  Matthews  (16  Barbour,  610),  and  by 
Story,  J.  in   U.  S.  Bank  v.  Binnery  and  other$ 
(5  'ilumoo,  183),  who  explains  the  law  as  follows : 
"  Where  the  contract  is  made  in  the  name  of  the 
firm,  it  will  prima  facie  bind  the  firm,  unless  it  is 
ultra  the  business  of  the  firm.    Where  the  firm 
imports  on  its  face  a  company,  as  A.  B.  and  Co.  or 
A  B.  and  C,  there  the  contracts  made  by  the 
partners  in  that  name  bind  the  firm,  unless  they 
are  known  to  be  beyond  the  scope  and  business 
of  the  firm.    But  where  the  business  is  carried  on 
in  the  name  of  one  or  two  partners,  and  bis  name 
alone  is  the  name  of  the  firm,  it  is  necessary  not 
only  to  prove  the  signature,  but  that  it  was  used 
as  the  signature  of  the  firm  by  a  party  authorised 
to  use  it  on  that  occasion  and  for  that  purpose. 
In  other  words,  it  must  be  shown  to  be  used  for 
partnership  objects,  and  as  a  partnership  act." 
(See  also  Story  on  Partnership,  ss.  106  and  142.) 
We  think  that  this  is  in  accordance  with  the  true 
principles  of  the  law  of  agency,  of  which  the  law 
of  partnership  is  a  branch,  and  that  the  weight  of 
English  authority  is  in  favour  of  the  American 
-view  of  the  law.    Mr.  J.  A  ilussell.  in  the  11th 
ed.  of  Chitty  on  Bills,  lately  published  by  him, 
p.  37,  states  the  law,  as  we  think  correctly,  to  the 
same  effect.   We  are  of  opinion  then  that  this  was 
a  case  in  which  the  plaintiffs  were  bonnd  affirma- 
tively to  prove  the  defendant's  liability  on  the  bills 
in  question,  by  proving  something  more  than  that 
the  defendant  was  a  partner  in  business  with 
Beatson.    It  is  not  indeed  argued  on  behalf  of  the 
plaintiffs  that  there  was  evidence  in  the  case  that 
the  proceeds  of  these  bills  were  applied  for  the 
purposes  of  the  firm,  or  of  such  a  dealing  between 
the  defendants  as  that  an  authority  might  pro- 
perly be  inferred.    If  we  thought  this  was  so,  we 
should  still  have  thought  it  necessary,  owing  to 
the  manner  in  which  the  questions  were  pat  to 
and  answered  by  the  jury,  to  have  made  the  rule 
absolute  for  a  new  trial;  but,  for  the  reasons 
given  above,  we  are  of  opinion  that  there  is  no 


evidence  at  all  proper  to  be  submitted  to  the  jory 
in  favour  of  the  plaintiffs'  contention.  The  billi 
were  clearly  accommodation  bills  for  Beataoa's 
benefit,  and  there  was  nothing  on  the  iiMe  of  them 
to  indicate  that  any  bat  Beatson  was  to  be  bonnd. 
The  only  evidence  given  as  to  the  intentioo  to 
bind  Myoock  was  against  such  intenbioa;  ini 
there  was  no  general  or  special  authority  to  Bettp 
son  to  draw  bills,  or  evidenoe  of  a  mutual  inten- 
tion that  Mycock  should  be  so  bonnd.  Uoder 
these  circumstances  we  feel  bound,  under  the 
power  given  to  as  by  Order  XL.,  r.  lOj  to  enter 
judgment  for  the  defendant  Myeook,  with  ooito. 
and  to  set  aside  the  judgment  for  the  plaintifb  as 
against  him. 

Bute  obtolnie. 

Solicitors  fbr  the  plaintiffs,  Jaooba  and  Fimieai. 
SolioitOTs  for  the  defendant  Myoook,  Learofi, 
Learoyd,  and  Peaee. 


PEOBATE,   DIVORCE,   AND   ADMffiAJiTY 
DIVISION. 
FBOBA.TE  BUSINESS. 
Tuetday,  Feb.  18. 

(Before  the  Bight  HonoanAle  the  PaisiDEST.) 
In  the  Goods  of  Johk  Sbe.  (a) 
AdmijnistriUion — Executor  abroad  and  »oi  tm- 

peleat  to  taJce  administration — ^20  ^  21  Tui 

c.  77, «.  73. 
Where  the  eola  «eeeM<rt«  mm!  «mtwrwil  I«^ 

under  a  wiU  had  died  m  the  tetiatot'e  lifdimt, 

(mdthenexto/Mntoat  abroad^  the  Oowitgf»»i*j 

letteri  of  adminisfraiion,  with  the  will  mmk*. 

to  the  guardiant  of  the  person*  natd  etUUUi » 

distribution. 
John  Sbb  duly  executed  his  last  will  and  tasU- 
ment  on  the  8th  Dec.  1877,  and  appointed  to 
wife  sole  executrix  and  universal  legatee  thereof- 
Testator  died  at  4,  Princess-street,  in  the  pariik 
of  St.  Marylebone,  on  the  28th  Nov.  1878,  hiswt 
having  predeceased  him. 

There  were  two  children  of  the  marriage,  one  a 
whom,  Ann  Elizabeth  See,  also  died  in  the  life- 
time of  the  testator,  leaving  three  nhiUnt 
minors.  The  testator's  other  child,  John  AUsnlf 
See,  was  in  America,  and  oonld  not  be  fonnd.  TJe 
testator's  property  partly  consisted  of  a  leasekw 
house,  and  an  immediate  representative  »» 
necessary  to  receive  the  rent  and  pay  the  ground 
rent. 

Searle  moved  for  letters  of  administration,  wi* 
the  will  annexed,  to  be  granted  to  George  TSm* 
ton  See,  as  gpiardian  of  the  children  of  Am 
Elizabeth  See.  There  was  no  executor  competej* 
to  take  probate,  and  the  case  came  within  sect,  i* 
of  20  &  21  Vict.  c.  77.    He  quoted 

In  the  Goods  of  Bawtttt,  2  Sw.  &  Tr.  448 : 
In  the  Ooode  of  Pine,  17  L.  T.  B«p.  31 :  t.  i^ 
1  P.  A  D.  388. 

The  PfiESiDESfT  fSir  James  Hannen).— I  thiaV 
the  guardian  is  entitled  under  the  73rd  section. 
Application  gra^iti. 

Solicitors :  BmUh,  Fawdon,  and  Low. 

(o)  Eeportad  by  L.  D.  Powlbb,  Ebq.,  B«ni«t«*t-I*». 
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Monday,  July  7, 1878. 

(Before  the  Bight  Honoarable  the  Psesident.) 

In  the  GtoodB  of  Williau  Bell,  (a) 

Exeeutor  euseording  to  the  tenor. 

Where  a  teetaior  hequeaiked  aU  hie  real  and  per- 

itmai  eetate  to  two  pereone  to  apply  the  same, 

"  after  payment  of  debti,"  to  the  payment   of 

"  UgaMee : 
Hdd,  thai  they  were  exeeufore  according  to   tlie 

tenor,  and  probate  granted  to  them  accordingly. 
WnuAX  Bell,  late  of  Yatton  Lodge,  Bndgwick, 
in  the  coanty  of  Sussex,  deceased,  daly  executed 
his  last  win  on  the  16th  Nov.  1877. 

This  docnment  made  no  mention  of  execntora, 
hot  gave  "all  my  real  and  personal  estate  .  .  . 
(except  what  I  otherwise  beqneath  and  devise  by 
this  my  will)  nnto  William  Fry  Buchanan  .  .  . 
and  the  Bev.  Henry  Holle  Winwood,  upon  trust 
to  pay  and  apply  the  rents,  interest,  and  annnal 
prodace  thereof  to  the  following  purposes."  Then 
followed  a  series  of  beqnests,  and  a  g^ft  of  the 
residue,  and  a  similar  devise  and  beqnest  to  the 
same  persons,  "after  payment  of  my  lawful  debts 
and  liabilities." 

Searle  moved  for  a  grant  of  probate  of  the  will 
ct  the  testator  to  the  two  persons  named  therein 
as  executors  according  to  the  tenor.     He  quoted 
Pidtering  v.  Tower*,  2  Lee,  401 ; 
In  the  Oood»  of  ^,  1  Haw.  80  ; 
In  the  Qoodi  of  Adam>on,lt.  Sep.  3  F.  &  D.  253. 

The  Pbssisbnt  (Sir  James  Hannen). — I  think 
that,  by  the  true  constmction  of  the  will,  these 
gentlemen  are  appointed  to  collect  the  assets  and 
pay  the  debts  and  legacies,  and  that  therefore  pro- 
iiaie  should  be  granted  to  them  as  executors 
according  to  the  tenor. 

AppUeaiion  granted. 

Solicitors :  Bowkw,  Feake,  Bird,  and  CoUine. 


DIVOECE  BUSINESS. 

Thursday,  April  3. 

(Before  the  Bight  Honoarable  the  President.) 

Bbanfobd  v.  Bkanitord  and   Shepherd,  and  the 

Qttxbk'b  Prociok  intervening,  (a) 
Jlvidence — Prtoo^s  convereaiion  between  tolicilor 

and  dient — Privileged  eovuMtnieation. 
On  the  Qtieen's  Proetor'e  intervention.  Me  eountel 
«o*n  not  he  permitted  to  aek  the  petitioner  whether 
he  eonfeesei  to  hie  solioitor  on  a  former  trial  that 
Xe  had  bean  guilty  of  aduUery.    Such  a  qiteetion 
w  inadmieeible,  the  comaiMnieation  being  pri- 
vHaged. 
Iv  thia  case  the  petitioner  obtained  a  decree  niai 
tar  a  divorce  on  the  ground  of  his  wife's  adultery. 
Tbe  Qneen'a  Proctor  subsequently  obtained  leave 
to  intervene,  on  the  ground  {inter  alia)  that  the 
petitioner  had  himself  been  gailty  of  adultery. 

In  the  coarse  of  the  trial,  which  took  place 
before  the  President  and  a  common  jury,  a  witness 
was  called  on  behalf  of  the  Queen's  Proctor,  who 
had  acted  as  solicitor  to  the  petitioner  on  the 
former  occasion  when  the  decree  nisi  had  been 
obtained.  It  was  proposed  to  ask  him 
whether  the  petitioner  bad  not  the  day  before 
the  last  trial  confessed  to  him  that  he  had 
been  guilty  of  aduUery.  The  question  was 
objected  to  by  the  petitioner's  counsel.    It  was 

'■)  Bepoitad  t>y  L.  D.  tawuu,  Eaq.,  Baiiister4t-I«« 


contended  on  behalf  of  the  Queen's  Proctor  that 
he  was  acting  as  a  public  ofiScer,  and  if  it  were  a 
criminal  case  the  question  would  be  deeu'ly  admis- 
sible, and  that  suits  for  divorce  were  guasi- 
criminal. 

On  behalf  of  the  petitioner  it  was  urged  that 
the  Queen's  Proctor  was  only  in  the  same  position 
as  one  of  the  public,  and  that  a  matrimonial 
cause  was  a  civil  proceeding. 

Qorat,  Q.C.  (with  him  Bargrave  Beane)  appeared 
for  the  Queen's  Proctor. 

Inderwick,  Q.C.  (with  him  Keogh)  for  the  peti- 
tioner. 

ifordaunt  v.  Monerieffe  (L.  Bep.  2  Sc.  &  D.  374) 
was  quoted  in  the  argument. 

The  President  (Sir  James  Hannen). — I  think 
the  question  is  concluded  by  the  decision  in  the 
House  of  Lords,  that  proceedings  of  this  kind 
are  not  criminal ;  and,  if  not  criminal,  then  they 
must  be  civil,  for  there  cannot  be  fUOM-civil  or 
juasi-criminal  cases.  In  civil  actions  the  rule  is 
well  established  that  in  order  to  protect  persons 
who  are  threatened  with  legal  process  communi- 
cations between  them  and  their  solicitors  with 
reference  to  these  matters  are  privil^ed.  The 
evidence  therefore  must  b«  rejected. 

Solicitors:  for  the  petitioner,  Sawndert  and  Co.; 
Qtteen't  Proctor. 

COTJST  OF  BAVKBUPTCT. 

Monday,  June  16. 

(Before  the  Chiet  Judqe.) 

Ex  parte  De  Boos ;  Be  Shallow  and  Ingle,  (a) 

Bankruptcy — Proof— Rejection  of — Delay — Bank- 
ruptcy Bides  1870,  rr.  22,  72,  73,  75, 118. 
The  Bankruptcy  Bules    are  not  imperative,  but 

directory  only. 
A  trustee  does  not,  by  allowing  three  months  to  elapse 

after  a  proof  is  sent  in,  lose  his  right  to  reject  it, 
Tms  was  an  appeal  from  a  decision  of  the  judge  of 
the  County  Court  of  Cambridgeshire  holden  at 
Cambridge,  affirming  the  decision  of  the  trustee 
under  the  bankruptcy,  rejecting  the  proof  of  tho 
appellant. 

Mr.  Joseph  Foster  was  the  trustee  under  the 
bankruptcy  of  the  firm  of  Messrs.  Shallow  and 
Ingle,  ironmongers  and  whitesmiths,  at  Cam- 
bridge. 

The  appellant  Ellen  Eliza  De  Boos,  on  or  about 
the  21at  Kov.  1878,  sent  in  to  the  trustee 
her  proof  of  debt  amounting  564Z.  5«.  The  trustee 
took  no  notice  of  the  proof  until  the  22nd 
Feb.  1878,  when  he  forwarded  to  Miss  De  Boo:< 
a  notice  of  his  rejection  of  her  claim  against 
the  estate  of  the  bankrupts  upon  the  ground  that 
she  was  not  entitled  to  prove  for  that,  or  any  other 
sum,  bat  not  alleging  any  other  reason. 

Miss  De  Boos  in  an  affidavit  filed  on  the  19th 
Feb.  1879,  in  support  of  her  proof,  stated 
that  upon  searching  the  file  of  proceedings  in  the 
bankruptcy  no  memoraudnm  of  allowance,  or 
disallowance  of  her  debt  had  been  filed  by  the 
trustee,  as  required  l^  the  118th  Bankruptcy 
Bules  1870,  and  that  the  provisions  of  the  75th 
rule  had  not  been  complied  with.  It  was 
farther  stated,  that  the  memorandum  of  rejec- 

a)  Reported  bj  A.  A.  Doau,  Esq.,  BurMer^t-Lsw. 
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tion  of  the  debt  was  not  in  foot  filed  nntil  the 
10th  April  1879.  The  debt  for  which  Miss  De 
Boca  songht  to  prove  arose  in  respect  of  covenants 
contained  in  a  lease  dated  the  6th  March  1877, 
and  made  between  Miaa  De  Boos  as  lessor,  and  the 
bankrupts  and  another  as  lessees.  The  lease  was 
for  twenty-one  years  from  the  29th  Sept. 
1876,  and  contained  a  covenant  that  the  lessees 
shonid  within  the  first  five  yeas  of  the  term  lay 
oot  and  expend  the  sam  of  500  i.  in  and  about  pall- 
ing down  and  removing  certain  existing  build- 
ings, and  erecting  new  buildings  in  Keu  thereof  ; 
there  were  also  the  usual  covenants  to  repair 
and  keep  in  repair.  A  sum  of  642.  5«.  was  also 
claimed  for  dilapidations,  making  a  total  of 
564Z>  5«.  BO  covenanted  to  be  expended  upon  the 
premises  by  the  lessees. 

At  the  trial  before  the  County  Court  judge,  the 
merits  of  the  case  were  not  gone  into,  but  it  was 
contended  before  him,  on  behalf  of  Miss  De  Boos, 
that  inasmuch  as  the  trustee  had  not  complied 
with  the  provisions  of  the  Bankruptcy  Bnles  72, 
75  and  118,  the  debt  must  be  taken  to  have  been 
admitted.  The  judge,  however,  refused  his  assent 
to  that  argument,  or  to  hold  that  delay  in  the  re- 
jection of  the  proof  amounted  to  an  implied 
admission  of  it,  and  declined  to  make  any  order. 
From  that  decision  this  appeal  was  brought. 

Franeis  Boxhnrgh,  jun.,  for  the  appellants,  non- 
tended  that  the  words  in  the  72nd  Bankruptcy 
Bule,  "  as  soon  as  may  b?,"  must  be  controljed  by 
rule  118,  whereby  the  trustee  is  required  within 
seven  days  of  his  allowing  or  disallowing  a  proof 
to  file  a  memorandum  thereof  with  the  registrar, 
and  that  the  trustee,  having  allowed  three  months 
to  elapse  before  expressing  any  intention  to  reject 
the  proof,  and  then  rejecting  it  without  stating  any 
special  grounds  for  so  doing,  as  reouired  by  rule 
72,  must  be  held  to  have  admitted  tne  proof.  The 
proper  course  for  the  trustee  would  have  been  to 
admit  the  debt,  and  then  if  he  subsequently  con- 
sidered it  to  have  been  improperly  admitted  to 
apply  under  rule  73  to  have  it  expunged.  He 
cited 

Ba  parte  Kemp ;  Be  Bir  W.  Bunall,  28.  L.  T.  Bep. 
MT  S.  487;  42.  L.  J.  2,  Bank.  J 

Sa  parte  Oood ;  Se  ArmOage,  36  L.  T.  Bep.  K.  S. 
338  ;  L.  Bep.  5  Ch.  Div.  46. 

De  Oex,  Q.O.  and  W.  GoekereU,  for  the  respon- 
dent, submitted  that  the  merits  not  having  been 
gone  into  in  the  court  below,  the  only  question  for 
desision  upon  the  appeal  was,  whether  a  delay  of 
three  months  by  a  trustee  in  disaHowing  a  debt 
constituted  an  admittance  of  it.  In  both  the 
cases  cited,  the  creditor  had  proved  and  voted  in 
respect  of  his  debt,  and  besides  the  delay  was 
very  much  longer  than  in  the  present  case. 

F.  Boxbvrgh  in  reply. 

The  CEOt  Judos.— This  is  a  case  of  special 
pleadingupon  a  feigned  issue  which  cannot  possibly 
succeed,  and  it  would  be  against  the  interest  of 
the  public  generally  were  it  to  do  so.  There  were 
two  plain  points  before  the  County  Court  judge, 
first,  whether  the  creditor  should  be  allowed  to 
prove,  and  secondly,  the  amount  for  which  the 
proof  shonid  be  allowed ;  but  the  issue  tried  before 
nim  was  upon  one  of  these  points  alone,  and  the 
only  question  before  me  now  is  whether  a  trustee 
is  preolnded  from  disallowing  a  debt  after  the 
lapse  of  three  months  from  the  time  when  the 
proof  was  sent  in.    The  appellant  declined  going 


into  the  merits  of  her  proof  in  the  court  beiov, 
and  therefore  I  have  nothing  to  do  with  them.  In 
this  case  a  claim  was  sent  in  to  the  trustee,  bat  he 
has  not  at  any  time  admitted  it  to  proof  "Sbm 
after  the  lapse  of  three  months  the  proof  or  daim 
is  disallowed.  The  BMikmptcy  Bnles  are  not  to 
be  regarded  as  imperative,  they  are  merely 
directory,  and  the  trustee  is  not  to  be  preoloded 
altogether  from  disalloiring  a  debt  by  not  having 
strictly  adhered  to  the  requirements  of  those 
rales.  The  debt  in  the  present  case  was  clesilj 
one  which  could  not  be  admitted  to  proof 
without  investigation ;  the  amount  ot  dsim 
for  dilapidations  would  have  to  be  inquired 
into;  also  the  covenant  in  the  lease  to  by 
ont  money  in  rebuilding  was  to  be  performad 
within  a  oertun  period  of  time,  whidi  has  not  jet 
elapsed.  Questions  might  arise  upoa  both  of 
these  claims,  such  as  whether  the  right  to  inaks 
the  claim  subsists,  notwithstanding  bankraptc;. 
Other  questions  also  would  arise  which  oonla  not 
be  determined  ofi'-hand.  However,  as  I  said  be- 
fore, the  only  issue  now  before  me  is  whether  thit 
proof  of  debt  is  to  be  admitted,  three  months  hsr- 
ing  eliq>sed  before  it  was  rejected  by  the  troatss. 
The  cases  cited  on  behalf  of  the  appelUnt  do  not 
appl^,  for  in  both  of  them  the  proof  had  bete 
admitted.  In  the  present  case  that  point  has  not 
been  arrived  at.  Then  the  question  arises,  doM 
the  delay  between  the  21st  Nov.  1878  snd 
the  22nd  Feb.  1879  constitute  an  admiisioa 
of  the  debt  P  Daring  that  time  the  trustee  wm 
silent,  having  for  aught  I  know  investigated  tbs 
daim.  But  without  speculating  upon  whatebahe 
has  done,  he  has  certainly  not  admitted  the  debt; 
I  think  this  claim  is  unreasonable,  and  cannol  be 
entertained.  The  appeal  will  be  d^missed  with 
costs. 

Solicitors  for  the  appellant,  PhUUps  and  See, 
agents  for  EUUon,  Burrowe,  and  Freeman,  Omb- 
bridge. 

Solicitor  for  the  respondents,  JS.  Daviett  for  C. 
Twmer,  Cambridge. 

Monday,  Jvine  23. 
(Before  the  Omxt  Jitdgb.) 
Ex  parte  DoNsrcHOBin ;  Be  Oxxxv.  (a) 
Banlcru/pteij — Appeal — Time  for  entering — NoSu 
to  registrar  —  Delay  —  Evidence  to  egplakt  — 
Praetiee— Bankruptcy  Act  1869,  teel.  71— Boai- 
rvptey  Bviee  1870,  rr.  143, 144,  147. 
Where  the  order  appealed  firom  toos  made  tm  (i< 
21*t  April,  and  notice  of  appeal  was  Adjf  W 
and  entered  with  tJie  regietrar  of  appeale,  M  m 
notice  of  the  appeal  was  eervedvponthertgittw 
ofihe  court  appealed  from  itvM  ike  IMk  JCqf: 
Held,  that  the  appeal  «hm  out  if  time,  a»dwU 

not  be  heard. 
The  court  wiU  not  adtnii  eeidmee  not  itfore  A* 

court  hdow  t»  order  to  e»jpiain  the  ddag. 
This  was  an  appeal  from  the  decision  of  the  jodgs 
of  the  County  Court  of  Wiltshire,  holden  at  Salis- 
bury, annulling  the  adjudication  of  the  bankrupt. 
Arthur  Green,  of  Salterton,  near  Salisbair, 
was,  on  the  22nd  June  1878,  adjudicated  a  bsnk- 
rupt  upon  the  petition  of  the  appellant,  Arthur 
Bampton  Donnithome.  Neither  at  the  first  meet- 
ing, nor  at  the  adjourned  meeting  of  crediton, 

(a)  tepoitei  b^  A.  A.  T>oua,  tan,,  BaiTlstw«t-Iav. 
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waa  ihere  a  qnomm,  tho    petitioning    creditor 
alone  being  present  at  both  meetings. 

On  the  9th  Aug.  1878  the  registrar  of  the 
Goanty  Conrt  reported  the  fact  to'  the  oonrt  for 
ita  direction  under  sect.  84  of  the  Act. 

An  application  by  the  bankrupt  on  the  12th 
Ang.  1878  to  annol  the  adjudication  upon  the 
nronnd  of  inegolarity  was  aismisBed  with  costa. 
Nothing  ftarther  was  done  in  the  matter  until 
ihe  14tn  April  1879,  when  the  bankrupt  again 
Raye  notice  to  the  registrar  of  an  application  to 
annul  the  adjudication  and  dismias  the  petition 
for  want  of  prosecution;  and  on  the  Slst  the 
order  appealed  from  was  made,  whereby  it  was 
directed  that  the  adjndioation  shonld  be  annnllei 
for  want  of  prosecution. 

An  appotu  against  this  order  was  lodged  on 
the  12th  May,  but  no  notice  of  motion  was  served 
upon  the  registrar  of  the  County  Court  until  the 
19th  May.  The  appeal  sought  to  have  it  declared 
that  so  much  of  the  order  St  the  21st  April  1879 
as  provided  "  that  the  adjndioation  of  tne  bank- 
rapt  shonld  be  set  aside  for  want  of  proseoation  " 
might  .be  reversed  or  varied. 

J)e  Oex,  Q.C.  for  the  appellant. 

Wintloui,  Q.C.  took  the  objection  that  the 
appeal  was  out  of  time.  Although  the  appeal  was 
loaged  with  the  registrar  of  appeals  within  the 
time  specified  by  rule  143,  yet  no  notice  was  given 
to  the  registrar  of  the  oonrt  below,  in  nccordaooe 
irith  rule  144,  until  the  19th  May.  As  no  trustee 
had  been  appointed  by  the  creditors,  the  registrar 
mast  be  regarded  as  trustee.  The  object  of  the 
role  was  that  all  parties  interested  should  have 
due  notice  of  the  proceeding ;  and,  as  was  said  by 
the  Master  of  the  Bolls  m  Ex  parte  Viney,  Be 
OObert  (L.  Bep.  4  Ch.  Div.  794;  86  L.  T.  Bep. 
N.  S.  43),  it  is  of  no  use  for  the  appellant  to  keep 
his  appeij  notice  in  his  pocket.  The  present  case 
was  clearly  governed  by 

Ma  varU  BiOmee,  Be  BOUnee,  L.  Bep.  7  Ch.  Div. 
2ffl ;  37  L.  T.  Eep.  N.  S.  676. 

Be  Oex,  Q.C.  and  Bigham  submitted  that  the 
appeal  was  in  time.  The  notice  of  appeal  was 
loaged  in  due  time,  and  the  deposit  duly  paid.  The 
14Mi  rule  directs  that  upon  entering  an  appeal  a 
copy  of  the  appeal  notice  shall  be  sent  "  forth- 
with" by  the  appelluit  to  the  registrar  of  the 
oonrt  appealed  trom,  and  the  notice  having  been 
sent  to  the  registrar  some  seven  days  after  the 
entering  of  the  appeal,  it  comes  clearly  within  the 
meaning  of  the  word  "  forthwith."  In  the  coarse 
of  the  argument  it  was  proposed  on  behalf  of  the 
appellant  to  read  an  nSdavit  of  the  clerk  to  the 
appellant's  solicitors  for  the  purpose  of  explaining 
and  accounting  for  the  delay  in  not  having  served 
the  notice  of  appeal  npon  the  registrar ;  l>at,  the 
a£Sdavit  not  having  been  mentioned  in  the  order 
appealed  from,  the  Chief  Judge  refused  to  admit  it. 
i£is  Lordship  said,  by  the  147th  rule,  no  new  evi- 
dence is  to  be  received  npon  an  appeal  unless  the 
Conrt  of  Appeal  shall  so  direct,  and  the  only  ex- 
ception to  that  rule  is  where  ^davits  are  prc- 
duced  in  order  to  explain  what  took  place  before 
the  oonrt  below. 

Be  Oex,  Q.C.  submitted  that  the  147th  mle 
only  applied  to  affidayica  going  to  the  merits  of 
the  case,  and  that  afSdavits  filwi  for  the  purpose 
of  explidning  the  oironmstanoes  which  occasioned 
the  delay  in  giving  the  notice  of  appeal  were  not 
meant  to  be  excluded. 

ToL  XL.,  K.  S.,  1027. 


The  Chibv  JnnoE,  after  ruling  that  the  affidavit 
could  not  be  read,  proceeded  to  give  judgment. 
— This  case  is  one  which  is  as  clear  as  can  be. 
When  the  case  was  before  the  registrar  of  the 
conrt  below,  it  appeared,  from  the  affidavit  stating 
the  facts,  that  since  the  12th  Ang.  in  the  pre- 
ceding year  no  steps  had  been  taken  in  the  bank- 
mptcy  by  any  one,  and  I  do  not  understand  that, 
there  is  any  dispute  between  the  parties  as 
to  the  dates,  or  any  suggestion  of  their  being 
mis-i<tated.  The  present  appears  to  me  to  be-  a 
case  in  which  the  strictest  application  of  the 
Bankruptcy  rules  ought  to  be  resorted  to.  It 
appears  tbiat  only  one  creditor  has  proved  his 
debt  and  was  present  at  the  first,  and  snosequently 
at  the  adjourned  meeting.  More  than  twelve 
months  elapsed  from  that  time  before  any  steps  were 
taken  in  the  matter,  and  daring  all  that  time  the 
creditor  did  not  move  hand,  or  foot,  or  fingee. 
The  bankrupt  was  therefore,  in  m^  opinion,  per- 
fectly justified  in  preferring  his  claim  against  the 
petitioning  creditor  to  have  the  adjudicatioa 
annulled  for  want  of  prosecution.  The  words  im 
the  144tb  rule  are,  that  a  copy  of  the  appeal 
notice  shall  forthwith  be  sent  to  the  regiitrar  at 
the  court  below.  That  rule  has  not  been  com 
plied  with,  and  the  person  most  interested  in 
Knowing  whether  an  appeal  is  about  to  be  brought 
or  not  has  no  notice  of  it  nntil  several  days 
after  the  time  limited  for  giving  the  necessary 
notices.  The  objection,  in  my  opinion,  is  perfectly 
valid,  and  ought  to  prevail.  This  appeal  must  he 
dismissed  as  being  out  of  time. 

Solicitors  for  the  appellant.  Wild,  Browne,  mai. 
WHd. 

Solicitors  for  the  respondent,  H.  Montagu,  tat 
Cho.  Nodder,  Salisbuiy. 


f^ouse  at  iATtta. 

Tuesday,  AprU  29. 

(Before  the  Lokd   Chanckllos   (Cairns),  Lords 

SsLBOBKi  and  Gk>Bi>0H.) 

TxmNEB  r.' Crush  and  AiiOTHSK.(a) 

APFKAL  IBOU  IHE  COUST  O?  AFFBAL  IM  XSGLAin. 

Indoiure   Aet— Private   right    of  toay— Effect  ef 
aUoimmt. 

The  Oenerdl  Indoewre  Aet  {S  ^  9  Vict.  e.  118> 
enaett  {seet.  68)  that  "  aU  private  or  oeeupatum 
way*  over,  thr/augh,  and  upon  ihe  lande  to  he 
inaoeed  which  $Mdl  not  he  tet  out "  by  the  valuer 
at  provided  by  the  leeOon  "  ehaU  oe  for  eoer 
stopped  up  and  extinguiehed." 

The  appellant  purchated  lande,  "  together  with  aU 
ways,  &-e.;'  from  H.  At  the  time  of  the  purchase 
an  indosure  of  the  waste  of  the  manor  in,  lohick 
the  lands  sold  were  situated,  wcu  in^  eon- 
lemplcUion,  and  H.  expressly  reserved  to  hitnsi^ 
tlie  allotments  to  which  he  would  be  entitiM 
under  the  award  in  respect  of  the  lands  so  sM. 
He  aflenoards  sold  the  dllot>}ients  to  the 
respondents.  The  occupiers  of  the  lands  sold  t« 
the  appellant  had  for  forty  years,  and  down  U 
the  time  of  the  award  uikIst  the  Indoture  Act,  «»- 
joyed  a  private  right  of  way  over  the  pa/rt  of  tk4 
wasle  comprised  in  the  respondents  allotmet»4, 
but  ihe  award  did  not  set  out  any  way  over  thei 
allotment. 
(•)  BwottadliT  C.  X.  Hau»>,  In-,  BMtist«MtJ«w. 
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Held  (ofirmiHg  the  jadgmtnt  of  the  oourl  below), 

that  the  eject  of  the  award  viae  to  extingw'ah  the 

right  of  toav  previo%uly  enjoyed  by  ihf  oceupiere 

of  the  appeUant't  land. 

This  tras  an  appeal  from  a  jadCTient  of  the  Court ' 

of  Appeal  (Brett,  Cotton,  and  Thes^r,  L.JJ.)>  ^^' 

ported  in  39  L.  T.  Kep.  N.  S.  192,  and  3  Ex.  Div. 

The  action  was  brought  by  the  respondents 
against  the  appellant  in  the  County  Court  of 
Essex  for  damages  for  a  trespass  on  the  plaintiff's 
land.  The  defence  set  up  was  a  right  of  way  over 
the  land  in  question. 

The  facts  are  fally  set  out  in.  the  reports  in  the 
court  below,  and  shortly  in  the  head-note  above. 

The  County  Court  judge  decided  in  favour  of 
the  plaintiffs,  assessing  the  damage  at  lOi,  and  he 
stated  a  case  for  the  opinion  of  the  Exchequer 
Division,  under  sect.  14  of  stat.  13  &  14  Yict. 
c.  61.  Upon  argument,  Kelly,  C.B.  was  in  favour 
of  reversing  the  judgment  of  the  County  Court 
judge,  and  Hnddleston,  B.  in  favour  of  affirming  it. 
The  jadgment  accordingly  stood  affirmed,  and  the 
defendant  obtained  leave  to  appeal  to  the  Court  of 
Appeal.  Upon  the  case  coming  on,  the  question 
was  raised  whether  the  appeal  would  lie  smee  the 
passing  of  the  Appellate  Jurisdiction  Act  1876, 
sect.  20;  but  the  court  decided  that  it  had  power 
to  hear  the  appeal  (38  L.  T.  Bep.  N.  8.  59S),  which 
was  beard  on  the  merits,  and  a9rmed. 

This  appeal  was  then  brought  to  the  House  of 
Lords. 

The  question  at  issue  between  the  parties  was 
whether  certain  paths  claimed  by  the  appellant 
over  certain  land,  formerly  part  of  the  waste  of  a 
manor,  which  had  been  included  in  an  allotment 
made  under  the  General  IncloBure  Act  (8  &  9 
Yict.  0. 118)  were  extinguished  by  the  award  made 
under  that  Act,  not  having  been  set  out  by  the 
vainer  xmder  the  provisions  of  sect.  68. 

PhUbride,  Q.C.  and  H.  Ttndal  Atkinson  appeared 
for  the  appellant. 

QrarUham,  Q.C.  and  Croome  for  the  respon- 
dents. 

At  the  condnsion  of  the  argameuts,  their  Lord- 
ships gave  judgment  as  follows : 

The  LoBD  Chancellob,  (Cairns). — My  Lords,  it 
is  necessary  in  this  case  to  observe  what  exactly 
it  was  which  happened  in  the  year  1869,  when  Mr. 
Eardcastle  sold  these  lands,  which  were  purchased 
by  the  appellant.  At  that  time  Mr.  Hardcastle 
was  the  owner  of  these  lands,  and  of  others  in  the 
same  neighbourhood.  He  was  not  the  lord  of  the 
manor,  but  in  tho  neighbourhood  of  these  lands 
were  the  wastes  of  the  manor,  and  among  others 
was  the  waste  along  the  side  of  the  road  in  the 
vicinity  of  his  lands.  In  that  state  of  things  he 
put  up  the  lands  subsequently  bought  by  the 
appellant  for  sale  by  auction,  but  he  reserved  to 
himself  expressly  the  allotments  which  were  to  be 
made  of  the  waste  lands  under  the  proceedings 
then  going  on  for  the  purpose  of  inclosure.  Notice 
was,  therefore,  taken  of  these  proceedings  on  the 
face  of  the  sale,  and  the  purchaser  was  warned 
that  sbllotments  were  expected,  and  that,  therefore, 
if  allotments  came  to  be  made  in  respect  of  the 
lands  offered  for  sale,  these  allotments  would  not 
pass  to  the  purchaser,  but  be  retained  by  the 
vendor.  Now,  all  that  was  authorised  by  the 
General  Inclosure  Act  (8  &  9  Vict.  c.  118).  That 
Act  enables  persons  who  expect  allotments  to  be 


made  to  them  to  sell  their  lands,  reserTinf;  to 
themselves  the  right  to  the  allotments  when  tbey 
come  to  be  made.  The  purchaser,  therefore,  was 
warned  4^at  the  allotment  was  in  progress,  and 
was  put  on  his  guard  to  be  vigilant  ss  to  sny 
rights  in  which  he  might  be  interested  in  respe>:l 
of  that  allotment.  In  that  state  of  things  the 
appellant  bought  the  lands  to  which  I  have 
referred,  and  subsequently,  the  allotment  having 
gone  on,  and  having  been  completed,  an  award  of 
the  pieces  of  land,  the  wastes  of  the  manor,  inter- 
vening between  the  road  and  the  lands  thus  sold, 
was  made  to  persons  who  claimed  under  Mr. 
Hardoastle,  and  are  the  present  respondents. 
But  before  I  refer  to  the  allotment  I  must 
direct  your  Lordships'  attention  to  the  form 
of  conveyance  made  to  the  present  appellant. 
That  conveyance  passed  the  property  sold  to  bim 
with  the  general  words,  "  together  with  all  land*, 
buildings,  yards,  gardens,  orchards,  walls,  fences, 
hedges,  ditches,  timber,  and  timber-like  trees, 
woods,  underwoods,  ways,  paths,  passages,  drains, 
watercourses,  lights,  easements,  privileges,  adran- 
tages,  and  appurtenances,  to  tfaie  said  farm  lands 
and  hereditaments  hereby  conveyed,  or  any  of 
them,  belonging  or  in  any  wise  appertaining,  or 
held,  used,  or  occupied  therewith,  or  known, 
accepted,  or  reputed  as  part,  parcel,  or  member 
thereof."  The  County  Court  judge  finds  in  the 
special  case  that,  at  the  time  when  the  conveyance 
which  contained  these  words  was  execnted, 
there  were  track  ways,  or  private  roads  otct  a 
piece  of  waste  to  which  I  have  referred,  interren- 
ing  between  the  road  and  the  lands  sold  to  the 
appellant,  which  were  used  for  the  purposes  of  this 
land ;  and  he  finds  that  these  trackways  had  been 
so  used  for  upward^  of  forty  years.  I  think  it 
better  therefore  to  take  it  that  these  were  valid 
private  rights  of  way  at  the  time  of  the  convey- 
ance. Beyond  all  doubt,  therefore,  as  it  seems 
to  me,  the  conveyance  carried  to  the  appellant  the 
land  which  he  purchased,  and  the  ways  appurtenant 
to  that  land,  and  amonjj  other  ways  those  private 
ways  over  this  waste  pieoe  of  ground.  Bat  then 
it  did  that  subject  to  whatever  might  be  the  legal 
consequences  of  the  inclosure  then  in  progress. 
If  that  inclosure  went  off,  if  it  came  to  nothi^ 
or  if  the  pieoe  of  land  to  which  I  have  referred 
was  not  indosed,  then  of  ooane  the  riRht  pf  ">• 
appellant  to  his  private  ways  would  remain  un- 
affected. But  if  it  came  to  pass  that  these  pieces 
of  waste  land  were  inclosed,  as  happened  under 
the  allotment,  then  it  appears  to  me- that  both  the 
appellant  and  Mr.  Hardcastle,  or  any  pefsoo 
claiming  under  them,  must  be  bound  by  whatevff 
is  the  legitimate  consequence  of  the  indosare 
which  was  then  proceeding  under  the  proviswns 
of  the  Act  of  Parliament.  Now,  what  says  the 
Act  of  Parliament  on  the  subject?  It  says  (sect. 
68)  that  it  is  to  be  the  duty  of  those  who  »» 
making  an  inclosure  to  take  up  the  question  of 
private  roads  over  the  lands  which  they  are 
inclosing,  and  the  valuer  is  to  "set  oat  such 
private  or  occupation  roads  and  ways  through 
the  land  to  be  inclosed  as  he  shall  think  reouisite 
for  the  use  of  the  persons  interested  in  such  lands, 
or  any  of  them."  And  if  there  be  any  q'J«''°° 
whether  these  roads  extend  to  other  lands, 
that  seems  to  be  removed  by  another  eaactmant. 
Then  it  provides  for  the  expenses  of  setting  o» 
those  private  wajs;  and  it  provides  that  "after 
such  setting  out  as  aforesaid  all  private  or  ooca- 
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pation  nwMls  or  ways  over,  throngh,  and  npon  the 
lands  to  b«  inoloaed,  which  shall  not  be  net  oat  as 
aforesaid,  shall  be  for  erer  stopped  up  and  extin- 
gaiahed."  These  are  the  words  of  the  Jjeg^ialatnre, 
and  are  as  clear  and  distinat  as  any  words  can  be ; 
and  unless  there  was  some  apeoial  oootraot 
between  Mr.  Hardcastle  and  the  appellant  at  the 
time  that  he  pnrohased,  which  bound  Mr.  Hard- 
castle not  to  take  advantage  of  the  provisioas  in 
this  Act  of  Parliament,  or  not  to  allow  the  title 
which  this  Act  would  giro  him  to  be  set  np  as 
against  the  appellant,  then  it  appears  to  me  that 
the  c^ration  of  the  Act  is  a,baolatel]r  onfettered 
K)  &r  as  Mr.  HMrdoaatle  is  oonoerned,  and  that 
the  appellant  has  no  right  to  complain  of  any 
consequences  o(  that  operation.  It  was  for  him, 
knowing  that  the  inclosure  was  in  progress,  to  set 
up  any  case  he  ooold  befwe  the  Taloer  and  com- 
missioners as  to  the  necessity  of  private  roads 
across  these  pieces  of  waste  in  qaeetion.  He  took 
no  snoh  proceeding,  and  therefore  must,  as  it  seems 
to  me,  be  held  to  have  remained  oontMit  with  the 
other  means  of  access  he  possessed  to  the  land  he 
bought.  I  can  find  nothing  whatever  in  the  trans- 
action which  to<^  plaoo  which  binds  Mr.  Hard- 
castle, or  which  can  be  said  to  bind  the  respon- 
dents taking  under  him.  not  to  avail  themselves 
of  whatever  are  the  legal  consequences  firom  the 
proceedings  in  the  matter  of  the  inclosure.  That 
is  the  wholo  case.  I  most  >ay  that  I  think  the 
judgment  of  the  Court  of  Appeal  ia  entirely  right, 
and  I  therefore  move  your  Lordships  that  the 
appeal  be  dismissed  with  costs. 

Ix>rd  Sklborhe. — Mv  Lords,  I  agree  for  the 
reasons  given  by  Hnddleston,  B.  in  the  Sxchreqner 
and  by  Theaiger,  hj.  in  the  Court  of  Appeal.  The 
words  "  all  ways  "  are  ordinary  general  words, 
and  as  80<»  as  the  deed  of  18(39  was  executed 
these  particular  rights  of  way  passed  to  the 
appellant  as  legally  appurtenant  to  the  land  con- 
-veyed,  and  not  otlierwise,  exactly  in  the  aame  way 
as  such  rights  of  common  over  the  part  of  the 
waste  now  in  question,  or  over  any  other  parts  of 
the  wastes  to  be  indoeed,  also  passed  to  him 
thereby.  Now,  as  to  all  these  other  rights  over 
the  surfiuje  of  the  wastee,  it  would  be  inconsistent 
with  the  nature  and  object  of  the  proceedings 
under  the  Inoloenre  Act  to  suppose  that  the 
reservation  between  these  parties  of  the  allotments 
to  be  made  under  these  prooeediags  to  the  vendor, 
could  possibly  have  the  effect  intended  by  it  if  all 
these  rights  were  to  remain  in  the  purchaser's 
favour,  as  if  there  had  been  no  inclosure.    If  so, 

cannot  see  any  g^ond  whatever  for  making  a 
distinction  as  to  rights  of  way  which  were  equally 
liable  to  be  ezlinguiabed  by  the  process  of  allot- 
ment. The  appellant  obtained  at  the  time  of  the 
conveyance,  and  by  virtue  thereof,  everything 
whidi  then  belonged  to  the  land,  but  he  did  ao 
anfaject  to  the  pending  indoaore,  and  to  the  rights 
whush  Mr.  Hardcastle  might  acquire  in  respect  of 
any  allotments,  wheresoever  situate,  which  might 
be  made  to  him.  If  he  desired  to  save  the  rights 
of  way  over  this  part  of  the  waste  which  passed  to 
him  1^  the  conveyance,  as  against  any  title  which 
either  Mr.  Hardcastle  or  anyone  else  might  acquire 
thereto  by  allotment,  it  was  for  him  to  take  the 
necessary  steps  thereto  for  his  own  protection,  as 
much  as  if  he  had  been  the  original  owner  of  the 
purchased  land,  and  not  a  pnrchaaer  from  Mr. 
Hardcastle.  The  appellant's  argument  treats  the 
general  words  in  the  deed  of  conveyance  as  if 


they  had  been  a  contract  or  covenant  by  Mr.  Hard- 
castle to  grant  new  easements  over  any  land  which 
he  might  acquire  by  allotoMnt  under  the  Indosnre 
Act ;  out  for  such  a  oonstmction  there  is,  in  n^ 
opinion,  no  gnoond. 

Lord  Gkmxm  oononrred. 
Order   appealed  from  affirmed,    and   appeal 
*     ditmitted  with  cotli. 

Solicitor  for  the  appellant,  /  Scarlett. 

Solicitors  for  the  respondents,  Dujield  and 
Bruty. 

S^^xzm  danxi  d  jatotort. 

COURT  OF   APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 

JWday.  Kay  1& 

(BeA>re  Jakbs,  Bmnr,  and  Oomnr,  L.JJ.) 

QxE  «.  Mahood.  (a) 

tViU  —  ConttrueUim — Annuity  —  Direetion  ia  tel 
apart  tnve«<msnto  to  produce  anuauity — Dtfimmty 
ofincmM — Olaim  o/annttitamt  to  Mate  defidoncji 
made  iif>  oiut  ofeoirpv*. 

A  te$tator  empote«r«d  Am  truit«e$,  tU  tuek  Umat  a* 
titoy  tkouli  think  proper,  to  »M  hi*  real  and 
fMTSonal  eitate,  and  direeted  Ihem  to  titwtf  the 
proceed*,  and  "  to  $el  apart  a  ivffieient  portion  of 
etuA  inneetment*  at  wtU  prodvoe  the  aunuUm  qf 
1200L,  whieh  I  bequeath  to  my  wife  for  her  l^ 
payable  quarterly,  tueh  annuity  to  be  radneei 
to  150L  in  eate  of  hi*  leife'e  second  marriage. 
"And  at  to  the  entire  rendue  of  my  eaid  tnul 
estate,  and  also  at  to  that  part  thereof  tet  apart 
in  favour  of  my  said  toife,  q/2er  her  death,  and 
as  to  tuch  part  thereof  at  ihall  be  no  longer 
required  to  be  tet  apart  in  eonsequenee  of  her 
eeeond  marriage,"  in  truet  for  his  cmUtsm.  The 
testator'*  estate  proved  insufficient  to  produee  the 
annuity  of  ^2001: 

EM  (reverting  the  decision  of  HaU,  V.O.),  that  the 
toicUno  was  entitled  to  have  the  defieieney  raised 
out  of  the  corpus  of  the  trust  estate. 

This  was  an  appeal  from  a  decision  of  Hall,  Y.C. 

The  hearing  in  the  court  below  is  reported  in 
39  L.  T.  Rep.  N.  S.  90,  where  the  facts  of  the  case 
and  the  Yice-Chanoellor'a  judgment  are  fully  set 
forth. 

The  Vice-Cbancellor  having  held  that  the 
testator's  widow  was  not  entitled  to  have  the 
deficiency  raised  out  of  the  oorpus  of  the  trust 
estate,  an  incumbrancer  on  her  annuity  appealed 
from  hia  decision. 

FanoeU  for  the  appellant. — This  is  a  legacy  of 
an  annuity  to  the  wife,  and  not  a  gift  of  a  life 
interest  in  a  particular  fund,  aqd  therefore  the 
deficiency  must  be  made  good  out  of  the  fund. 

I  Jakes,  L.J,  referred  to  Baker  v.  Baker  (6  H.  of 
J.  Gas.  616.)]  In  Baker  v.  Baker  there  was  no 
gift  of  an  annuity  as  here,  but  simply  a  direction 
to  set  apart  B  Bum  of  money  which  should  be  suffi- 
cient to  pay  an  annual  sum,  and  to  pay  the  income 
of  the  Bum  so  set  apart  to  a  person  for  life. 
"  That  ia  not  a  gift  to  an  annuitant  of  a  sum  of 
money  specifioally  mentioned,"  as  Jessel,  M.S.  says 
in  Be  Mason  (L.  Sep.  8  Ch.  Div.  411,  414),  "  but 

(•}  Seportad  br  H.  Piat,  Eiq.,  Bizriltat«t-I«w. 
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H  IB  a  direction  to  set  apart  a  capital  sam,  and 
irhat  is  given,  and  what  the  person  to  whom  the 
jnoome  is  to  be  paid  takes,  is  the  income  of  that 
oapital  snm  whicn  aoames  due  dnriog  his  life,  and 
nothing  else.  That  is  the  true  explanation  of  the 
decision  in  Baker  r.  Baker,"  The  present  case  is 
Kore  like  Wright  t.  OaMemder  (2  De  G.  M.  &  G. 
652),  where  the  testator  directed  his  execatois  to 
stand  possessed  of  his  personal  estate  upon  tmst 
to  invest  a  snffioient  portion  thereof  in  tne  funds 
to  produce  an  annnity  of  22.  per  week  to  be  paid  to 
one  of  his  sons,  and  after  that  son's  decease  the  sum 
invested  was  to  fall  into  the  residue,  and  the  sam 
iuTested  provine  insufficient,  the  annuitant  was 
declared  entitled  to  have  the  deflcienoy  made  np 
eat  of  the  capital.  As  James,  L.J.  said  in  £0 
Tootal'g  Estate  (L.  Hep.  2  Ob.  Div.  628,  638),  "  an 
aonnitant  must  be  paid  in  preference  to  the  resi- 
duary legatee,  who  can  take  nothing  till  1^  the 
legatees  and  annnitanta  have  been  paid  in  fhlL" 
May  v.  Beanett  (1  Boss.  370),  MUU  y.  DrewiU  (20 
Seav.  632),  Perhitu  t.  Oooke  (2  J.  &  H.  393),  and 
Bright  v.  Lareher  (3  De  6.  &  J.  148)  are  all  in 
lavonr  of  onr  contention  that  the  deficiency  should 
ik  made  good  oat  of  the  fund.  [Brett,  L.J. — 
The  Yice-Chancellor  says  that  tiie  present  case  is 
andistingaishable  from  Tarbotiom  y.  Earle  (11 
W.  Bep.  680.]  There  the  fund  set  apart  for  pay 
sent  of  the  annuity  was  kept  distinct,  Mid  did  not 
tail  into  residae ;  but  at  all  events  that  case  is  not 
binding  upon  the  court  of  appeal  even  if  it  be  an- 
distinguishable. 

W.  Peareon,  Q.C.  and  Vatighan  Hawkins,  for 
the  Garmichael  family,  adduced  the  same  argu- 
ments as  in  the  court  below,  laying  particmar 
stress  npon  the  gift  over  of  that  part  of  the  estate 
""let  Mjart  in  favour  of  my  said  wife,"  as  distinct 
'from  the  residue. 

Maidloui  for  the  trustee. 

No  reply  was  called  for. 

James,  L.J. — I  cannot  bring  myself  to  doubt 
what  the  meaning  of  this  will  is.  The  testator  says, 
I  direct  my  trustees  to  invest  sufficient  of  my 
•state  to  produce  an  annuity  of  1200L  a  year, 
which  I  give  to  my  wife.  There  is  no  magic  in 
tiie  position  of  the  words ;  it  is  the  same  thing 
whether  he  says,  I  give  ii  or  I  direct  it  to  be  in- 
Tested.  With  regard  to  the  meaning  of  the 
words  of  this  will,  it  appears  to  me  to  be  qnite 
clear  that  the  testator  did  intend  to  give  12002. 
a-  year  to  his  wife  for  her  life,  and  then,  in  order 
to  provide  for  that  1200Z.  a  year  for  life,  which  is  a 
general  legacy — I  do  not  know  why  it  is  called  an 
annuity,  or  annual  or  yearly  snm ;  it  is  a  legacy  of 
1200Z.  a  year  for  so  many  years  as  she  shall  live 
that  the  testator  has  given  to  his  wife— in  order 
to  provide  for  the  legacy  of  12001.,  be  directs 
Kb  executors  and  trustees  to  sell  the  estate 
■8  thny  shall  think  fit,  and  from  time  to  time, 
as  tbey  shall  think  fit,  to  make  investments 
and  change  those  investments.  But  in  the  mean- 
time he  says  she  is  to  have  the  annnity,  and  the 
annnity  is  to  be  paid  to  her  on  the  first  quarter 
day  after  his  death ;  and  in  a  particular  event 
that  annuity  is  to  be  reduced  to  another  annual 
turn,  which  he  still  calls  tm  annuity,  of  1502. 
to  be  paid  to  her.  There  is  an  actual  express 
gift  to  her  of  an  annnity  of  12002.  a  year, 
and  that  is  what  is  to  be  paid  to  her  from  the 
first  quarter-day  after  his  death.  Now.  Mr. 
JEearson's  argument  is  this :  We  are  to  say  that 


that  does    not   mean  12002.  a  ^ear  to  be  paid 
quarterly,  but  it  means  that  she  is  to  havR  the  in- 
come of  the  investments,  which  may  not  be  made 
for  years,  that  she  is  to  have  nothing  bat  the  in- 
come of  investments  which  are  to  be  made  as  the 
trustees  shall  find  it  convenient  in  the  proper  and 
due  exercise  of   their  trust,    to  be  ohtained  by 
realising   the   estate.      That   is   not   constraing 
the  words  of   the  will,    but   is  introdaoing  an 
entirely  new  phrase  into  the  will  without  aav 
ground  for  it.     The  testator  does  not  say,  "I 
direct  my  trustees  to  make  an  investment  so  a* 
to  prodaoe  12002.  a  year,  and  which  shall  prodnos 
12002.  a  year,  and  I  give  her  the  income  of  Ask 
investment."    Nothing  of  the  kind  is  said.   Th« 
question  is  whether  we  are  to  put  those  worda 
into  the  will  which  we  do  not  fiiad  there.    I  am 
of  opinion  that  it  is  an  unreasonable  thing  to 
suppose  that  the  testator  intended  that  his  wife 
should  have  nothing  until  the    investment  ma 
made,  and  that  if  the  investments  produced  mon 
at  some  time  she  was  to  have  more  than  12002.    It 
seems  to  me  that  on  that  part,   which  is  the 
foundation  of  the  argument,  Mr.  Pearson's  oon- 
tention  fails.    The  testator  gives  a  plain  gift  d 
1200L  a  year  for  as  many  years  as  his  widow 
shall  live,  that  is  to  say,  a  pecuniary  legaey  of 
that   oharaoter.    But   it  is   said  that  fnm.  the 
language  of  the  will   one  sees   it  was  intended 
that  she  should  only  have   the   income.    I  see 
nothing  in  the   gift   over.     I  cannot  bring  my 
mind  to  doubt,  with  all  deference  to  the  Yice- 
Chancellor,  that  it  is  really  an  entirely  residuary 
gift.    The  testator  thought  the  residue  would  1m 
payable  at  different  times.    First,  he  said,  when 
yon  invest,  invest  enough  to  produce  12002.  a  yev 
lor  my  wife,  and  set  apart  50002.  for  my  dangnter. 
Having  done  that,  there  may  then  be  a  residns 
immediately  available,  and  I  give  that  surplus  to 
my  residuary  legatees,  and  wben  the  residue  hSs 
in  I  give  that  which  fitlls  in  also  to  my  residuary 
legatees.    It  seems   to  me  that  we  should  be 
following  the  words  and  not  the  spirit  of  the 
bequest  if  we  held  that  the  gift  of  the  part  aet 
apart  was  not  included  in  the  residuary  f^.   It 
seems  to  me  that  this  case  must  be  determined  on 
that  which  Mr.  Pearson  said  waj  the  question,  via, 
on  the  construction  of  the  wilL    Is  it  a  gift  of  u 
annuity  or  yearly  sum  of  12002.  ont  of  the  estate, 
or  is  it  only  a  gift  of  the  income  of  particular  in- 
vestments, or  a  gift  of  the  income  of  particular 
investments  to  be  limited  from  time  to  time  to 
12002.  P    I  cannot  doubt  it  is  a  gift  answering  the 
description  Mr.  Pearson  has  given  of  a  pecnniaiT 
legacy  measured  by  the  number  of  years  she  shall 
live,  multiplied  by  12002. 

Bbett,  L.J. — 'nie  question  in  this  case,  it  seenu 
to  me,  may  be  thus  stated.  Is  the  wife  entitl^ 
for  life  to  an  annnity  of  12001.  to  be  procured,^ 
possible,  out  of  the  whole  estate,  or  is  she  entitled 
for  life  to  the  income  of  an  investment  which  is 
directed  to  be  made  when  and  if  that  investment 
is  once  made  P  Mr.  Pearson  wishes  us  to  decide, 
or  says  we  ought  to  decide,  that  all  that  she  is 
entitled  to  is  the  income  of  an  investment. 
Now,  in  the  first  place,  the  terms  which  ate 
used  in  the  will  are  that  she  is  to  have  an 
annuity,  and  the  terms  are  not  that  she  ia  to 
ha^e  the  income  of  an  investment.  If  you  take 
the  simple  terms  which  are  used  in  thewill  in 
their  ordinary  sense,  it  is  an  annuity,  and  it  is  not 
the  income  of  an  investment.    Then  it  is  said  that 
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if  70a  look  at  other  parts  of  this  will  70a  mast 
lee  that  what  was  intended  was  the  income  of  an 
investment ;  bat  then,  when  Mr.  Ppar^on  was 
pressed  with  the  reenit  of  each  a  constraction,  he 
was  obliged  to  admit  that,  inasmnch  as  here  the 
tmsteea  are  ^ven  a  discretion  as  to  the  time  and 
node  of  the  investment,  if  they  did  not  for  a  con- 
aiderable  time  invest,  the  wife  wonld  not  be 
entitled  to  anything  nntil  the^  did  invest.  That 
■seemed  to  me  to  be  a  fatal  admission,  becaase  it  is 
sot  only  an  incomprehensible  idea  on  the  part 
of  the  testator,  who  certainly  was  providing  for 
his  wife,  bat  it  seems  to  be  inconsistent  with  the 
terms  of  the  annuity  which  is  granted;  as  was 
pointed  oat  b^my  Lord,  at  all  events  for  the  first 
quarter  there  is  a  direction  that  she  is  to  be  paid 
on  the  first  qnarter  day  after  .the  death  of  the 
testator.  It  woald  be  impossible  almost  that  the 
investment  shonld  be  made  by  that  time,  and  that 
of  itself  seemed  to  me  to  be  a  fatal  admission  in 
tbis  case.  But  then  Mr.  Pearson  was  obliged 
farther  to  admit  that,  if  his  constraction  be  true, 
and  if  the  trastees  were  anxions  to  make  an  in- 
vestment, which  at  the  time  of  the  investment 
prodaoed  1200Z.,  if  afterwards  the  income  from 
the  investment  was  to  increase  the  wife  woald  be 
entitled  to  more  than  12001.,  and  to  the  fall  income 
of  the  investment,  whatever  in  the  lesalt  it  might 
tarn  oat  to  be.  -  That  seems  also  to  me  to  be  quite 
an  incomprehensible  idea  on  this  will.  There- 
fore, Mr.  Pearson's  interpretation,  if  carried 
ont,  shows  two  results,  both  of  them,  as  it  seems 
to  me,  practically  absurd,  and  one  of  them  in- 
onisistent  with  the  other  terms  of  the  will.  Those 
are  tests  to  show  that  the  ordinary  language  is  to 
be  followed,  and  that  this  is  to  be  held  to  be  an 
annuity,  and  not  to  be  the  income  of  an  invest- 
ment. Now,  other  tests  have  been  proposed  on 
one  side  and  on  the  other,  which  have  been  applied 
in  other  cases  to  other  wills,  or,  in  other  words, 
aathorities  have  been  cited  in  order  to  enable  ns, 
if  possible,  to  construe  this  will.  It  seems  to  me 
that  they  are  cited  with  the  nsnal  effect,  that  is  to 
sa^y,  they  are  inapplicabln  to  this  will.  This  decision 
will  probably  go  into  the  reports,  and  it  will  here- 
after be  attempted  to  be  applied  to  other  wills  with 
the  same  effect  as  those  have  been  attempted  to 
he  applied  to  this,  that  is  to  say,  it  will  afford  no 
hdp  till  another  will  is  found  praotioally  in  the 
same  terms  as  this. 

CoTTOK,  L.J. — Of  course,  it  is  important,  if  there 
is  any  genei-al  rule  laid  down  applicable  to  any 
partioular  constraotion,  that  the  court  should  not 
depart  from  the  general  rule;  but  I  can  hardly 
see  that  there  is  any  general  rule  of  construction 
laid  down  applicable  to  the  present  case,  except 
this,  possibly,  that  where  a  legacy  of  an  annuity 
js  given  then  prima  faeie  the  annaitant  is  entitled 
to  have  that  made  good,  not  only  out  of  income, 
but  out  of  capital,  althoagh  there  may  be  words 
sufficient  to  cut  down  the  claim  oi  the  annuitant 
to  a  claim  against  the  income  only.  And  there  ia 
another  general  role,  that  residuarv  legatees,  that 
is  to  say,  persons  taking  as  residuary  legatees, 
cannot  take  anything  until  all  legacies  have  been 
provided  for.  Now,  what  has  been  pointed  out 
m  the  present  case  by  Mr.   Pearson,  who  has 

CBsed  US  with  every  argument  that  oould  have 
n  brought  forward,  is  this,  that  in  this  case 
the  widow  stands  in  the  posilion  of  tenant  for  life 
of  a  particular  fand  set  apart  ont  of  the  estate, 
which  fund  is  given  after  her  death  or  second 


marriage  as  a  fund  separate  from  the  residue^ 
and  not  as  a  part  of  the  residue.    The  first  ques- 
tion we  have  to  consider  is  whether  originally  the 
gift  to   the  widow  is  a  gift  of  an  annuity  to  ba 
provided  for  in  a  particular  way,  if  that  way  is 
sufficient,  or  whether  there  is  a  (j^ift  to   her  of 
the  annual  prpduoe  of  the  fund  which  is  directed 
to  be  set  apart.     Now,  I  quite  agree  with  Mr. 
Pearson  that,  in  considering  a  will,  you  ought 
to  deal  with  it  as  with  any  other  docament,  to 
see   what   the   words  are,   and  unless  there   is 
anything  plainly  incong^ous  in    so  doing  yoa 
must  put  on   the  words  their   fair  grammatical 
construction.     Now,  what  are  the  words  of  the 
will  ?    "  On  further  trust  to  set  apart  a  sufficient 
portion  of  such  investments  as  will  produce  the 
annuity  of  12001."    That  is  the  direction.    Then 
what  is  the  gift  to  the  wife  ?    "  Which  I  bequeath 
to  my  said  wife  for  her  life,  payable  quarterly,"  on 
every  quarter  day,  "  the  first  payment  to  be  made 
and  become  due  on  the  first  of  such  days  a* 
shall  happen  after  my  decease."     Now,  what  is 
given  there  to  the  wife  is  this.     If  yoa  take  it 
grammatically  and  striotlv  as  really  a  short  ex- 
pression, it  is  this :  "  And  this  annuity  of  12iK)I. 
a  year  I  bequeath  to  my  said  wife."    So  that  if 
you  take  it  grammatically  and  expand  the  relative 
by  substituting  the  antecedent,  it  is  really  a  gift 
not  of  the  annual  produce  of  a,  tand  which  has  not 
been  mentioned — not  annual  income  or  dividend 
arising  from  a  fand  which  has  never  been  men- 
tioned—but only  that  antecedent  which  has  been 
mentioned,  the  annuity  of  12001.  a  year.    If  yoa 
not  nnly  depend  on  the  substitution  of  the  ante* 
cedent  for  the  relative,  but  if  yoa  look  at  the  rest 
of  the  sentence,  it  all  points  to  the  gfft  of  the 
annuity  as  such,  that  is  to  say,  an  annual  sum  as 
a  legacy,  and  not  as  tenant  for  life  of  a  particular 
fund.    It  is  given  to  her  as  a  gift  for  life,  but  she 
is  not  made  tenant  for  life  of  ^e  pmdace  of  the 
fand,  becaase  the  testator  direots  the  first  pay- 
ment to  be  made  to  her  on  the  first  quarter  day 
after  his  death.    I  agree  that  if  you  once  ascertain 
that  what  is  given  to  her  is  not  an  annuity,  but  a 
teuancgr  for  life  of  an  ascertained  investment,  no 
alteration  can  be  prodnced  in  the  gift  to  her  by 
any  direction  made  as  to  the  time  when  it  is  to  he 
paid    to   her.      Bat    when    it   is    doabtfal    and 
ambiguous  if  it  is  a  gift  to  her,  and  as  to  when 
she  is  legatee  and  how  she  is  legatee,  then  yoa 
must  look  at  all  parts  of  that  which  constituted 
her  legatee.    Then  again,  when  you  come  to  the 
Bubseqaent  part  of   the  gift  to  her,  where  the 
redaction  is  made  in  the  event  of  her  second 
marriage  of  the  amount  which  is  to  be  paid  to 
her,  it  is  treated  throughout  as  an  annuity,  and 
not  a  payment  or  gift  to  her  as  tonant  for  life  of 
an  ascerttuned  fund.     So  that,  in  my  opinion,  it  is 
a  gift  of  an  annuity,  with  a  direction  as  to  how 
the  annuity  is  to  be  provided  for.    Then,  ag^iu, 
when  you  come  to  the  persons  who  are  contending 
that  they  can  take  something  before  the  anaaity 
is  provided  for,  the  question  is,  are  they  residuary 
legatees  ?    Do  they  take  as  residuary  legatees,  or 
do  they  take  what  is  directed  to  be  set  apart  to 
provide  for  the  annuity  as  a  specific  sum  known 
to  be  intact  and  handed  over  to  them  as  intact  P 
Although  there  is  a  ^t  of  an  annuity,  yet  there 
may  be  expressions  m  the  will  that  show  that 
what  the  testator  has  provided  as  a  fund  for  pay- 
ment of  the  annuity  is  to  be  handed  over  to  those 
who  are  to  take  after  the  death  of  the  annuitant 
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the  fhnd  as  intaot  and  entire  as  it  was  when  it 
was  inreeted.  In  my  opinion,  all  that  is  ^ven  to 
Mr.  Pearson's  clients  (except  that  which  is  given 
to  one  of  them  as  a  pecuniary  legatee)  is  fpven  to 
them  as  residne.  Tt  is  true  that  there  is  a  refer- 
ence, and  an  unnecessary  reference,  to  the  fund 
set  apart  to  provide  for  the  annuity  given  to  the 
widow ;  but  I  quite  agree  with  James  L.J. 
that  that  is  what  is  often  done,  namely,  a  gift 
immediately  of  what  remains  after  settmg  apart 
what  the  testator  had  directed  and  contemplated 
would  be  set  apart,  and  then  a  statement  that  the 
persons  to  whom  the  gift  is  made  must  wait  for 
the  enjoyment  of  it  until  it  can  be  seen  whether 
the  1200Z.  a  year  has  been  provided  for  by  means 
of  the  fund  directed  to  be  set  apart  and  retained. 
They  cannot  come  into  the  enjoyment  of  the  fund 
set  apart  till  the  death  of  the  widow,  and  the 
testator  throws  in  the  reference  to  that  fund 
for  the  purpose  of  showing  that  it  will  ultimately 
fall  into  the  residue,  and  come  to  be  enjoyed  by 
those  who  are  entitled  to  the  residue,  llio  will, 
like  all  others,  depends  on  the  construction  of  its 
own  words,  and  it  is  unnecessary  to  refer  to 
anthoritiee,  but  I  think  it  right,  as  the  Yioe- 
Ghanoellor  relied  on  the  case  of  Baker  v.  Baker 
(6  H.  L.  Cas.  616),  and  the  case  before  Stnart, 
V.O,  (TarboOom  v.  EarU,  11  W.  Bep.  680),  which 
he  thought  depended  on  and  was  the  same  as  that 
case,  and  as  Mr.  Pearson  has  much  pressed  as 
with  Baker  v.  Baker,  to  refer  to  that  case.  That, 
in  my  opinion,  is  an  entirely  different  case  from 
this.  At  was  the  same,  however,  in  principle, 
because  there  on  the  construction  of  the  will  the 
Court  held  that  the  widow  was  tonant  for  life  only 
of  a  particular  fund,  and  that  it  was  given  after  her 
death  as  a  fund  intact,  and  if  originidly  set  apart 
it  remained  so ;  and  that  she  could  have  no  claim 
on  the  corpus  of  the  fund  of  which  she  was  tonant 
lor  life.  And  the  words  of  the  will  in  that  case, 
to  my  mind,  bear  that  interpretation,  because 
there  was  a  direction  to  set  apart  such  a  sum  of 
money  as,  when  placed  out  or  invested,  would 
realise  a  clear  annual  sum  of  200Z.  a  year.  There 
was  no  fund  for  an  annuity  to  the  widow,  but  only 
a  direction,  that  "  they  shall  permit  and  suffer  my 
said  wife  to  receive  and  take  such  dividends,  in- 
terest, or  annual  income  "of  the  fund  "  by  two  equal 
half-yearly  payments  for  and  during  the  term  of 
her  natural  life,  provided  she  shall  so  long  con- 
tinue my  widow,  but  not  otherwise.  And  from 
and  after  her  decease  or  second  marriage,  which- 
ever shall  first  happen,  it  is  my  will  and  I  farther 
declare  that  in  case  I  shall  die  without  issue  the 
said  trustee  shall  stand  possessed  of  the  said 
principal  or  trust  moneys,  and  the  stocks,  funds, 
or  secarities  in  or  upon  which  the  same  shall  be 
invested  upon  trust  for  himself,"  and  certain  other 
persons  therein  named.  Although  those  persons 
afterwards  took  the  residue  this  was  not  given  as 
part  of  or  in  ronjunction  with  the  residue,  or  under 
the  clause  which  gave  them  the  residue,  but  as  a 
separate  and  distinct  fund.  That  was  a  clear  case 
of  a  tenancy  for  life  of  a  fund,  the  amount  of 
which  was  to  be  ascertained  by  the  annual  income 
which  it  would  produce,  and  it  was  not  in  any  way 
a  case  of  a  gift  of  an  annuity  to  the  widow,  and 
certainly  it  was  not  a  case  of  a  gift  subject  to  an 
annuity  or  a  gift  to  persons  who  were  to  take  the 
fund  as  residuary  legatees. 

Appeal    accordingly    allowed.      Costs   of  all 
parties  to  come  out  of  the  estate. 


Solicitors :  Stokes,  Saunders,  and  StoJces ;  Eickt 
and  Son;  BiUinghurst  an^  Wood. 


Friday,  March  21. 

(Before  Jakss,  Baooaixat,  and  Bkakwui^  LJJ.) 

Be  The  Londoit   axd    Calzdoniax  Misai 

IXBUKAIICX  GOKPAVT.  (a) 

Compcmy — Voluntary  wiruling-up — Dissolution  of 
company — Gompanies  Act  1862,  m.  l42, 148. 

When  a  eompany  has  been  volunlarUy  wouni-uf 
under  tiie  142n(i  section  of  the  Companies  Ad 
1862,  and  has  been  dissolved  under  the  14Sri 
section  of  the  Act,  the  court  has  no  juris^Ucdon 
to  taake  a  compulsory  winding-up  order,  unltss 
the  dissolution  can  be  imfeaehed  on  the  gromid 
offiraud. 

Deoieion  ofJessel,  IfJS.  o^rmed. 

Be  Pinto  Silver  Mining  Gompany  (38  L.  T.  Rep. 
N.  8. 336  ;  L.  Bep.  8  Oh.  Die.  273)  aaplained  omT 
followed. 

This  was  an  appeal  from  a  deoiBion  of  the  Ibaber 
of  the  Bolls,  refnsinga  petition  for  the  winding-op- 
of  the  above  company,  which  was  preaeotod  nndsr 
the  following  ciroumstanoes : 

On  the  9th  April  1868  the  company  passed  t 
special  resolution  for  a  volontary  winding-op,  and 
liquidators  were  appointed.  The  resolution  was 
aftorwards  duly  oonfirmed. 

On  the  2nd  Sept.  1875  a  meeting  of  the  oontribo- 
tories  was  held,  and  a  reaolntion  was  nnaaimaas^ 
passed  that  the  liquidators  should  be  empowered 
to  take  and  set  apart  the  sum  of  3362i.  17*.  9d.  fcr 
the  purpose,  daring  the  existence  of  the  oompaoy, 
of  paying  aadk  claims  and  lialnlities  as  might  M 
presented  and  flowed,  and  if  any  balance  should 
remain,  then  for  the  pnrpoee  of  remnneraiiiig 
themselves  for  their  services  in  the  liquidation. 

On  the  3rd  Feb.  1876  a  general  meeting  of  die 
company  was  held  in  aocordanoe  with  the  pro- 
visions of  the  142nd  section  of  the  Companies  Act 
1862,  for  the  purpose  of  passing  the  final  aeoonats 
of  the  liquidators,  and  a  resolution  was  passed 
adopting  and  confirming  the  balance-sheet  and 
accounts ;  and  on  the  10th  Feb.  1876  a  retom  at 
such  meeting  having  been  held  was  made  to  ths 
Begistrar  of  Joint  Stock  Companies,  in  accordance 
with  the  provisions  of  the  143rd  eeotion  of  the 
Act. 

On  the  15th  April  1878  the  Associatioii  for  the 
Protection  of  Commercial  Intoresta  in  respeet  of 
Wrecked  and  Damaged  Property  presented  a 
petition  that  the  company  might  be  wonnd-np  ^by 
the  order  of  the  court,  claiming  to  be  unpaid 
creditors  of  the  company  under  the  following  cir- 
cumstances : 

In  1866  the  company  insured  the  cargo  of  the 
ship  Isabel  for  various  sums  amounting  to  29,1421. 
On  the  5th  Aug.  1866  the  ship  was  lost  under  dr- 
cnmstances  which  induced  the  company  and  other 
underwriters  to  refuse  to  pay  the  insurance  and  to 
institute  proceedings  in  the  court  in  Havanna  to 
'have  the  policies  set  aside  as  fraudulent. 

The  association  (the  petitioners  in  the  present 
ease)  undertook  to  conduct  the  proceedings  on 
behalf  of  the  underwriters,  and  the  company  gave 
them  an  undertaking  to  bear  their  share  of  the 
costs  and  expenses. 

The  proceedings  proved  very  lengthy  and  ooetly. 

(a)  Beportad  bj  H.  Peit,  Esq.,  BaiTiBter-«t-Law. 
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moA  the  petitioners  incurred  costB  amonntinf^  to 
over  87002.,  beaides  which  they  were  liable  to  a 
claim  by  their  agent  for  commissioo,  the  amount 
of  which  was  disputed. 

In  Aa;;.  IBBd  the  company  paid  the  petitioners 
MI.  10«.  on  acooant  of  their  share  of  the  costs,  and 
in  Feb.  1873  the  liquidators  paid  them  a  farther 
ram  of  941. 10«. 

The  liqnidators  deposed  that  at  the  time  of  nay- 
ii«  this  snm  they  thonght  it  was  a  final  payment, 
*na  did  not  know  that  the  petitioners  had  any 
farther  claim  upon  the  company,  and  that  in  Feb. 
1876,  when  the  general  meeting  was  held  for  pass- 
ing the  final  accounts,  and  when  the  return  was 
made  to  the  Registrar  of  Joint  Stock  Companies, 
they  did  not  know  of  any  proceedings  being 
prosecuted  in  the  courts  in  Havsnna  with  regard 
to  the  policies  of  insurance  of  the  Itabel,  and  that 
they  had  then  received  no  claim  from  the  peti- 
tioners. 

The  petitioners  alleged  that  the  snm  still  remain- 
ing due  to  them  from  the  company  for  their  share 
of  the  ootitB  and  expenses  of  the  proceedings  in 
Havatma  was  618!. 

The  petition  was  beard  on  the  25th  March 
1878.  bef<»«  the  Master  of  the  Bolls,  who  held 
that,  as  the  petition  did  not  in  any  way  impeach 
the  diasolntion  of  the  company  on  the  groond  of 
fraad,  be  felt  bimself  bound  by  the  decision  of  the 
Court  of  Appeal  in  Re  The  Pinto  Siher  Mining 
Company  (38  L.  T.  Rep.  N.  S.  336 ;  L.  Rep.  8  Ch. 
Sir.  273),  which  be  considered  precisely  in  point, 
to  dismiss  the  petition,  and  he  accordingly  dis- 
missed it  with  costs. 

From  this  decision  the  petitioners  appealed. 

Ohitty,  Q.G.  and  MiUar  for  the  appellants. — In 
Be  The  Pinto  Silver  Mining  Gompany  the  conrt  of 
Appeal  did  not  decide  that  it  haa  no  jurisdiction 
to  make- a  winding-up  order  after  a  company  had 
been  dissolved  under  the  143rd  section  of  the  Act. 
It  was  not  necessary  there  to  decide  the  question 
of  jurisdiction,  for  the  decision  proceeded  on  the 
acquiescence  of  the  petitioner  in  the  dissolution. 
The  142nd  section  of  tbe  Act  provides  that "  as 
soon  as  the  afiairs  of  the  company  are  fully  wonnd- 
np  the  liquidators  shall  make  up  an  account  show- 
ing the  manner  in  which  snch  wind  ng-up  has 
been  conducted  and  the  property  ot'  the  company 
disposed  of;  and  thereapon  they  shall  call  a 
general  meeting,"  Sus,  Therefore  it  is  a  condi- 
tion precedent  to  the  dissolution  that  the  afiain 
-of  the  company  have  been  fully  wonnd-up.  And 
that  condition  cannot  be  said  to  be  fulfilled  while 
there  is  a  debt  unsatisfied  of  which  the  company 
had  notice.  And  the  property  of  the  company  can- 
not be  said  to  have  been  disposed  of  when  a  large 
snm,  as  in  the  case  here,  has  been  left  in  the  hands 
of  tbe  liqnidators  to  meet  future  claims.  If  we 
must  make  out  a  case  of  fraud,  we  say  that  the 
attempt,  by  using  the  machinery  of  a  dissolntion, 
to  get  rid  of  a  debt  of  which  the  liquidators  had 
notice,  is  frand  in  the  legal  sense  of  the  word. 
They  also  cited 

Bt  Wtttboume  Grom  Drtmery  Conuacmu,  39  L.  T 

Eep.  N.  S.30: 
Be  Crookhaven  ilining  Company,  15  L.  T.  Bep.  N.  S. 

189 ;  L.  Sep.  3  Eq.  69 ; 
Se  Baylor  Qranile  Compantf,  18  L.  T.  Bep.  IT.  S. 

(U;  LBep.  lOh.  77; 
BnoUer  on  the  Companies  Aote,  %d  ed.  p.  265  ; 
Companies  Act  1S<;2,  gnb-s«ct.  107, 131,  13S. 


Davey,  Q.C.  and  Buckley,  for  tbe  liquidators, 
were  not  called  npon. 

Javes,  L. J. — I  have  considered  this  case,  and  it 
seems  to  me  that  really  in  all  respects  it  is 
governed  by  the  decision  of  this  court  in  Be  The 
Pinto  BOuer  Mining  Conuxmy  (38  L.  T.  Rep.  N.  S. 
'336 ;  L.  Rep.  8  Oh.  Diy.  273).  When  a  point  has 
been  decided  by  the  conrt  once,  it  oaght  not  to  be 
reargned  on  immaterial  distinctions,  which  practi- 
cally make  no  more  difference  to  the  real  subject- 
matter  of  the  decision  than  the  difierenoe  between 
the  names  of  the  parties  to  the  suit;  and  what 
was  decided  in  Be  The  iSwto  Stiver  Mining  Com- 
pomy  was  this,  that  we  oonld  not  put  npon  tbe 
words  "  as  soon  as  the  affairs  of  the  company  are 
fally  woond-np  "  the  construction  contended  for, 
namely,  to  make  that  a  condition  precedent  and 
constone  it  to  mean  that  everything  had  been 
done  which  was  to  be  done.  In  that  case  we  were 
of  opinion  that  we  oonld  not  put  snch  a  mcMiing 
npon  those  words  as  to  hold  that,  if  there  was  a 
single  asset  outstanding  or  a  single  debt  unpaid, 
the  affairs  of  the  company  were  not  to  be  con- 
sidered as  wonnd-np.  Take  the  case  of  an  insolvent 
company — insolvent  because  there  were  oontri- 
butoriea  at  that  time  insolvent  who  had  not  paid 
their  calls,  so  that  the  thing  ooold  not  be  woond- 
np ;  or  suppose  that  on  the  winding-up  of  affairs 
there  had  oeen  jodgment  recovered  against  a 
hundred  contribntories,  and  a  return  nuule  by  the 
sheriff  that  they  had  no  assets,  and  that  he  could 
not  levy  the  amount  of  the  judgments,  yet  at  the 
same  time  the  judgments  remained  unsatis- 
fied judgments  against  insolvent  coatribotories  of 
an  insolvent  company,  it  woold  be  abanrd  to  say 
that  as  long  as  a  thing  of  that  idnd  costinned  the 
company  could  not  be  fully  wound-up.  Or  suppose 
an  outstanding  liability  under  a  lease  under  the 
covenants  in  which  the  company  might  be  liable 
any  number  of  years  afterwards,  can  it  be  said 
that  the  company  could  not  on  that  account  be 
fuUy  wound-up  ?  We  must  put  some  practical, 
sensible  meanmg  on  the  words  "  as  soon  as  the 
affairs  of  the  company  are  fully  wound-up,"  and 
in  my  opinion  they  mean  as  far  aa  the  liquidator 
can  wind  theOi;  that  is,  when  the  liquidator 
baa  done  all  that  he  can  do  to  wind-up  the  com- 
pany, when  he  has  disposed  of  the  assets  as  far  as 
he  can  realise  them,  got  in  the  calls  aa  far  as  he 
can  enforce  them,  and  paid  the  debts  as  far  as  he 
is  aware  of  them,  und  has  done  all  that  he  can  do 
in  winding-np  the  affairs,  so  that  he,  as  liquidator, 
haa  nothing  to  do^  that  he  is  and  oogbt  to  be 
juiustMe  oficia.  Then  it  is  his  dat^  to  call  a  meet- 
ing, to  give  in  his  account  of  the  affaira  of  the 
company,  and  then  make  a  return  to  the  Registrar 
under  the  Act.  We  thought  that  was  the  meaning 
of  "  fully  winding-up,"  and  that  that  was  how  a 
company  is  practically  wound-up  as  far  as  it  can 
be  done.  That  being  so,  we  thought  there  was  no 
power  to  go  behind  tbe  dissolution,  except  in  the 
case  which  I  suggested  as  a  possible  case — the 
case  of  absolute  fraud,  which  the  company  conld 
be  fixed  with.  If  there  were  a  case  of  that  kind, 
then  very  likely  the  whole  thing  might  be  set 
aside — that  is  to  say,  it  might  be  clear  that  the 
whole  winding-up  was  null  and  void — and  then  on 
proper  proceedings  the  company  would  be  restored 
again  to  its  position,  subject  to  the  claims  of 
creditors  and  contributories,  or  any  other  persons 
who  might  have  rights  to  enforce  or  equities  to  be 
adjusted  in  relation  to  the  company ;  but  in  the 
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absence  of  any  case  of  fraad  of  that  kind,  it  seems 
to  me  that  the  oonrt  has  no  JDrisdiction  whatever. 
It  is  said  that  there  may  be  some  hardship  in 
refusing  a  winding-up  order.  I  doubt  whether 
there  could  be  any  hardship  on  the  creditors, 
beoause  there  was  nothing  to  prevent  any  creditor 
at  any  moment  daring  the  existence  of  the  com- 
pany from  presenting  a  petition  for  a  compulsory 
winding-up  on  the  ground  of  any  debt  due  to  him, 
or  taking  proceedings  to  obtain  an  injunction — as 
mentioned  in  one  of  the  cases — to  prevent  the 
completion  of  the  winding-up  and  the  dissolution 
of  the  company.  More  than  that,  if  there  bad  been 
any  miscarriage  on  the  part  of  the  liquidator — if 
the  liquidator  bad  knowingly  and  >vilfully  left 
impaid  a  debt  of  which  he  haid  full  notice — I  am 
not  prepared  to  say  that  that  liquidator  is  not 
himself  personally  answerable  to  the  creditor  who 
has  been  unpaid,  because  the  liquidator  has  vio- 
lated a  plain  statutorv  duty,  which  is  to  pay  the 
debts  pari  pastu  out  of  the  assets  of  the  company 
as  they  come  into  his  hands.  The  creditor  might 
say,  "  You  had  assets  out  of  which  you  ought  to 
have  paid  me ;  you  did  not  pay  me,  and  I  have 
my  remedy  against  you  for  that."  Certainly,  if 
the  liquidator  were  guilty  of  anything  amounting 
to  mala  fides,  dishonesty  or  fraud — I  do  not  care 
whioh  word  yon  use — if  he  were  guilty  of  any- 
thing like  that,  or  any  persons  were  his  accom- 
plices in  that  mala  fidet,  dishonesty  or  fraud,  he 
and  those  persons  who  were  his  accomplices  could 
be  made  liable,  no  doubt,  for  the  consequences  to 
the  person  defrauded  thereby.  I  am  therefore  of 
opinion  that  the  decision  of  the  Master  of  the  Bolls 
was  quite  right,  and  that  the  appeal  mast  be  dis- 
missed with  costs. 

Baooalult,  L.J. — Although  I  was  not  a  member 
of  the  court  at  the  time  when  the  case  of  lU  The 
FitUo  Silver  Minmg  Oompany  was  disposed  of,  I 
am  of  course  bound  by  tmtt  decision ;  but  I  desire 
to  express  my  entire  concurrence  in  the  principles 
ennnciated  by  the  several  judges  in  tha{  case. 
Whilst  thinking  that,  after  the  period  of  three 
months  limited  by  the  Act  has  expired,  the  court 
bad  no  jurisdiction  to  order  a  winding-up,  I  agree 
with  that  which  was  said  by  James,  L.J.,  to  the 
effect  that  where  there  was  some  particular  reason 
why  that  which  was  done  should  be  undone  by 
reason  of  fraud;  for  instance,  as  far  as  regards 
the  proceedings,  there  would  be  some  way  of 
Betting  aside  those  proceedings.  And  I  not  only 
agree  with  the  principles  ennnciated  in  Re  TkePinto 
Siher  Mvnmg  Gomipany,  but  also  in  the  application 
of  those  principles  to  the  facts  of  the  case  before 
the  court,  and  I  am  entirely  unable  to  distin- 
guish the  facts  of  this  case  from  the  facts  of  that 
case. 

Brakweix,  L.J. — I  am  of  the  same  opinion. 
Appeal  aeeordingly  ditmUted  with  eoste. 

Solicitors  for  the  appellants,  WaUont,  Buhb, 
and  Walton. 

Solicitors  for  the  respondents,  Plielpi,  Sidgwick, 
and  Biddle. 


Wednesday,  March  19. 

(Before  Jessel,  M.B.,  Baggaixit  and  BsunrELV 
L.JJ.) 

B^  Price;  Price  v.  Price. (a) 

Extinguishment  of  debt — HushanJCs  debt  vested  t» 
wife — Business  in  ehambars. 

A.  gave  a  bond  to  B.  to  secure  repayment  of  a  t»- 
tain  sum  by  instalments  with  interest,  and  mai* 
default  in  payment  of  the  instalments  during  the 
life  of  B.  In  1869  B.  died,  having  byher  viU 
bequeathed  aU  her  property  to  A.'s  wife,  who- 
proved  the  will,  and  pasted  the  residuary  aeeount 
without  including  tJ^ein  the  amount  of  the  bond. 
A.,  in  riglU  of  his  wife,  took  possession  of  the 
bond  and  all  the  other  estate  of  B.  In  1871  A. 
died  intestate,  and  his  widow  took  out  odmrnu- 
tration  to  his  estate,  and  passed  his  residuary 
account  without  iriduding  the  amount  of  tit 
bond.  In  an  action  brought  by  sofme  of  A.  s  n«z( 
of  Tcin  to  administer  his  estate,  his  widow  and  ad- 
ministratrix daimod  to  prove  for  the  balanet  of 
prinwpdl  and  interest  due  under  the  bond. 

Held  (reversing  the  deeition  of  HaU,  V.C.,  w 
ehamhers),  that  there  had  been  a  reduction  v»i» 
posaession  of  the  bond  by  the  husband  A.,  aiti 
consequently  the  bond  debt  was  extinguished. 

Quaere,  whether  a  question  of  this  importance,  aa«( 
raising  so  nice  a  point  of  law,  ought  to  be  dealt 
with  in  chambers. 

This  was  an  appeal  from  a  decision  of  Hall,  Y.C, 
made  in  chambers. 

In  1865  John  Price  gave  to  his  wife's  mother  a 
common  money  bond  to  secure  a  sum  of  241Stf.  doe 
from  him  to  her,  which  was  to  be  paid  by  instal- 
ments. |In  Sept.  1869  the  wife's  mother  died, 
having  by  her  will  bequeathed  the  residue  of  her 
estate  to  her  daughter,  whom  she  appointed  her 
executrix.  Daring  the  mother's  life  the  husband 
of  her  daughter  had  not  paid  the  instal- 
ments under  the  bond  regularly,  though  he 
had  pud  something  on  account  of  them- 
The  wife,  with  the  assent  of  her  husbaad, 
proved  the  mother's  will.  In  Sept.  1870  the 
residuary  account  of  her  estate  was  passed  at 
Somerset-house.  This  account  treated  tbe  estate 
as  then  clear  of  debts,  and  the  residue  as  then 
belonging  absolutely  to  the  wife,  and  on  this  footing 
legacy  duty  was  paid  ufton  the  sum  which  was 
stated  to  be  the  clear  residue.  But  the  acooant 
made  no  mention  of  the  bond,  or  of  the  debt  dae 
upon  it.  After  the  death  of  tbe  mother  the  bond 
came  into  tbe  possession  of  the  husband,  who 
thenceforth  kept  it  locked  up  in  a  desk  of  his,  bat 
he  did  not  cancel  it  by  cutting  oS  the  seal,  or  in 
any  other  way.  Ho,  however,  made  no  payment 
in  respect  of  it  after  the  mother's  death.  He  con- 
verted to  his  own  use  all  the  rest  of  the  residue 
of  her  estate.  In  April  1871  he  died  intestate.  In 
an  action  which  was  brought  by  two  of  his  next  oT 
kin  against  his  widow  and  administratrix  for  the 
administration  of  his  estate,  the  widow  carried  in 
a  claim  for  the  sum  which  remained  unpaid  on  the 
bond,  as  being  a  debt  still  dae  from  the  estate  to 
the  estate  of  the  mother. 

The  chief  clerk,  by  his  certificate,  allowed  her  t» 
daim  as  a  creditor  for  that  amount.  The  plaintiffs 
applied  by  summons  to  vary  the  certificate  in  this 
respect,  and  the  appli«wtion  vras  refused  by  Hall. 

(•)  Baportad  by  E.  S.  Bocn.  Esq..  Bwiiatar-at-Iaw. 
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Y.C.,  on  the  gronnd  that  there  had  been  no  rednc* 
tion  into  poaseaaion  of  the  bond  by  the  huBband. 
On  appeal, 

W.  Pearson,  Q.C.,  and  Brydein,  lot  the  plaintiffs, 
contended  that  there  was  clearly  a  rednction  into 
poaaeaaion.  When  Mrs.  Price  administered  the 
eatate  of  her  mother,  the  debt  disappeared  entirely, 
and  was  treated  as  eztinfi^iahed  both  by  the 
hnaband  and  wife.  They  relied  upon 
WaMvrA  t.  Watkkfori,l  Salk.  299 ; 
Aitckitm  T.  Dixon,  23  L.  T.  Bep.  N.  S.  97 ;  L.  Bep. 

10£q.  589; 
INekolMit  T.  i>n(ry  Bvxldimgi  SiiaU  Comntmn,  37 
L.  T.  Bep.  N.  S.  459 ;  L.  Bep.  7  Ch.  DIt.  48. 

MiMigan,  for  other  next  of  kin,  having  liberty 
to  attend  the  proceedings  in  chambers,  asked  that 
they  might  be  allowed  their  costs. 

Bidemgon,  Q.G.  and  LoMgworthy,  for  Mrs.  Price, 
contended  that  the  bond  was  not  eztingnished, 
bat  only  suspended  daring  her  husband's  life,  and 
that  she  was  thenrfore  now  entitled  to  claim  as  a 
creditor  against  bis  estate.  On  this  point  thOT' 
relied  upon  Bichardi  t.  Eichardt  (2  B.  &  Ad. 
447).  At  all  events  the  instalments  aoomiog 
subsequently  to  his  death  were  recoverable,  be- 
cause, as  they  did  not  become  due  until  after  the 
determination  of  the  covertnre,  they  were  not 
capable  of  being  reduced  into  possession : 
FiUgerald  t.  Fitzgerald,  L.  Bep.  2  P.  C.  88. 
[JissEi,  M.B. — Your  argument  must  go  this 
length,  that  if  the  husband  had  destroyed  the 
bond,  the  debt  would  not  have  been  released. 
Bkaxwxll,  L.J.— If  this  bond  had  belonged  to 
the  married  woman  in  her  own  right,  the  debt 
would  have  been  extinguished,  althoagh  by 
statute  the  penalty  in  a  bond  is  only  a  secaiit^ 
for  payment  of  the  instalments.  The  exception 
is  Fitzgerald  v.  FUzgwdtd  does  not  i^plT  where 
the  penalty  has  been  fcvfeited.]  The  nusband 
ooold  not  be  treated  aa  having  poasessed  himself 
of  the  reversionary  instalments.  They  referred 
to 

Baker  r.  Hail.  12  Yes.  407 ; 
Carey  y.  Qoodinge,  3  Bio.  C.  C.  110 ; 
JteUioume  v.  Bwart,  5  Term  Bep.  881 ; 
Cage  v.  Aeton,  5  Ld.  Baym.  SIS. 

Jessxl,  M.B. — The  facts  of  the  case  may  be  very 
shortly  stated.  The  husband  was  indebted  to  his 
wife's  mother  on  a  money  bond  to  socore  the  pay- 
ment of  a  sum  by  yearly  instfdments.  Defamt 
was  made  in  the  mother-in-law's  lifetime.  She 
made  a  will  appointing  her  dau|;bter  sole  executrix 
and  residnary  legatee,  and  died  in  Sept.  1869. 
The  daughter  proved  the  will,  and  the  husbapd 
survived  the  motber-in-law  nearly  nineteen 
months.  The  husband  and  wife,  in  Sept  1870, 
passed  the  residuary  account,  from  which  it  ap- 
peared that  the  estate  was  clear,  that  the  debts 
had  been  paid,  and  that  the  residue  belonged  to 
the  wife,  and  duty  was  paid  on  that  footing. 
Some  time  after  the  death  of  the  mother,  probably 
immediately  after  it,  the  husband  obtained  pos- 
session of  the  bond,  and  kept  it  till  his  death,  and 
he  converted  to  his  own  use  all  the  rest  of  his 
motber-in-law's  property.  The  residuary  account 
makes  no  mention  of  this  bond.  The  husband 
died  in  April  1871,  his  wife  took  oat  letters  of 
administration,  and  now  claims  in  the  capacity  of 
legal  personal  rejiresentative  of  her  mother  to 
prove  against  his  estate  on  the  bond.  The  question 
IS,  whetner  the  debt  had  not  been  extinguished, 
and  I  am  of  opinion  that  it  had.    An  obligation  in 


which  the  husband  is  obligor  and  the  wife  obligee 
is  destroyed  by  marriage.  That  is  the  general 
role  of  law.  Bat  ezoeptions  have  been  introdnoed 
on  the  cround  that  this  must  not  affect  the  rights 
of  third  parties.  Where  the  wife  is  entitlM  to 
the  bond  as  legal  personal  representative,  and  the 
eztingnishment  of  the  obligation  would  prejudice 
creditors  or  legatees,  it  will  not  take  place.  Bat 
where  the  wife,  besides  beins  personal  representa- 
tive,  is  residuary  legatee,  and  it  is  shown  that  the 
debts  and  legacies  have  been  paid,  there,  the 
reason  for  the  exception  ceasing,  the  exception 
oetMes.  That  was  the  view  of  Lord  Holt.  It  is 
said  that  there  is  not  here  sufficient  evidence  that 
the  debts  had  been  p>aid  and  the  estate  cleared.  I 
think  there  is  most  cogent  evidence  that  that  was 
the  case.  The  hnsband  and  wife  passed  a  residuary 
aooonnt  which  showed  that  the  debts  had  been 
paid,  and  the  husband  applied  the  residue  to  hia 
own  purposes,  treating  it  as  a  clear  fund.  There 
is  no  circumstance  in  favour  of  the  wife  except 
that  the  husband  did  not  destroy  the  bond  by 
going  through  the  form  of  cutting  off  the  seal, 
but  ^at  I  do  not  think  material,  u  appears  that 
the  Yice-Chancellor  decided  this  question  in 
chambers.  I  cannot  but  express  my  surprise  that 
a  question  involving  the  right  to  so  large  a  sum, 
and  raising  so  nice  a  point  of  law,  should  have  been 
decided  in  that  way.  It  is  quite  contrary  to  my 
own  practice.  I  think  that,  if  such  matters  are  to 
be  daalt  with  in  chambers,  the  judge  may  as  well 
conduct  the  whole  of  the  business  of  bis  oourt  in 
chambers.  I  am  of  opinion  that  the  jadge  of  first 
instance  already  takes  quite  enough  business  in 
chambers,  without  hearmg  cases  of  snob  magni- 
tude and  importance  there.  I  should  have  thought 
that  this  was  clearly  not  a  case  to  be  heard  in 
chambers.  A  question  as  to  coats  has  also  arisen. 
Besides  the  next  of  kin  who  are  plaintiffs,  some 
other  next  of  kin  obtained  leave  to  attend  the 
proceedings  in  chambers.  They  appear  by  counsel 
npon  this  appeal  and  ask  for  their  costs,  but  I 
cannot  allow  them.  I  desire  to  state  most  empha- 
tically that  the  court  will  not  encoarage  the 
attendance  of  a  number  of  persons  on  the  taking 
of  accounts  simply  for  the  purpose  of  getting 
costs.  Each  interest  ought  to  be  represented  by 
one  solicitor  only.  Tho  widow  will  pay  the  plain- 
tiffs'  costs,  but  not  the  costs  of  the  ouier  next  of 
kin. 

Baogallat  and  Bkakwku,  L.JJ.  oononrred. 

Solicitors :  /.  Whitehouie ,-  Le  Biehe  and  Bon, 


Monday,  April  7. 

(Before  Jaxes,  Baooallat,  and  Bbakwell,  L.JJ.) 

Be  Maxwell;  Siiklino-Maxwell  v.  Oabt- 

WKIOHT.  (a) 

AdminittraUon — Juriedietion  —  Domicile  —  Seoteh 

aeeet* — Limited  adminittration. 

Where  the  Probate  Divieion  of  the  High  Court  of 
Jtutice  had  granted  a  general  mrohaie  of  the  lotu 
of  a  testator  domiciled  in  Seowmd,  the  GAoncery 
IHvieion  made  the  ordinary  adminivtraiioin 
decree,  wUhovi  limiting  the  decree  for  admini- 
etration  to  the  aetets  in  England,  and  notwUh' 
stamding  the  oppotition  of  a  majority  of  the 
executors. 

This  was  an  appeal  from  a  decision  of  Hall,  Y.G. 

(a)  Sepoited  fay  E.  S.  Sochx,  Eiq.,  Vt^Mm-tMLim.  ,j 
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The  testator  in  the  action.  Sir  Williun  SUrling- 
Mazwell,  of  Pollock  and  Keir,  was  a  domiciled 
Scotchman,  and  be  made,  while  in  Yeniee,  a 
holograph  will  which  waa  unattested,  bat  was 
▼alidly  ezeoated  according  to  the  law  of  Sootland. 

By  this  will  he  appointed  six  persons  his  ezecn- 
tors  and  the  gnardiaos  of  his  iii£uit  sons,  whose 
mother  was  dead,  and  to  whom  he  left  nearly  the 
whole  of  bis  property. 

The  testator  had  real  estate  of  great  Talae  in 
Sootland,  and  personal  estate  ibem  of  the  valne  of 
200,0002. ;  he  had  no  real  estate  in  England,  and 
his  personal  estate  there  oonsisted  chiefly  of  a 
leasehold  honse,  fnmitnre,  and  library  in  Gros- 
venor-street,  and  was  under  20,0()OL  in  valne. 
Confirmation  of  the  will  was  obtained  by  the 
executors  in  Scotland,  upon  prodaction  of  which, 
probate  of  the  will  in  the  ordinary  form  was 
g«nted  to  them  by  the  Probate  Division  of  the 
High  Court  of  Justice,  purporting  to  give  them 
administration  of  all  and  smgalar  the  personal 
estate  and  efieots  of  the  deceased,  the  amount 
thereof  being  Bwom  under  20,0001. 

This  action  was  then  brought  by  one  of  the  six 
executors,  as  the  next  friencT  of  the  infant  sons  of 
the  testator,  against  the  other  fire  executors,  in 
order  to  faaTB  his  personfj  estate  administered, 
and  proper  prorision  made  for  the  jnaintenanoe 
and  eidncation  of  the  in&nt  plaintiffs. 

In  the  court  below, 

Dickinson,  Q.G.  and  /.  D.  Dcmenport,  toe  the 
plaintiffs,  asked  for  the  ordinary  administration 
decree,  without'  limiting  it  to  the  English  pec- 
■onalty. 

Hag^gs,  Q.O.  and  Maonaghten,  for  the  defen- 
dants, contended  that  the  decree  for  administra- 
tion ought  (mly  to  extend  to  property  in  England. 
Tbe  suit  was  entirely  unnecessary,  as  doe  pro- 
vision had  already  beoi  made  for  the  custody  and 
education  of  the  mfant  plaintiffs ;  bat  if  it  was  to 
continue,  then,  as  the  testator  was  a  domiciled 
Scotchman,  and  all  his  real  estate,  and  by  far  the 
larger  portion  of  his  personal  estate,  was  in  Scot- 
land, any  decree  for  administration  to  be  made  in 
this  action  should  be  limited  to  the  English  per- 
sonalty, which  alone  could  oome  to  the  executors 
by  virtue  of  the  English  probate ;  and  after  pay- 
ment thereout  of  the  English  debts,  the  balance 
of  the  English  assets  should  be  applied  by  the 
executors  in  accordance  with  the  law  of  Scotland. 
On  this  point  they  referred  to  Pretton  ▼.  Mdvilie 
(15  Sim.  35 ;  8  CI.  &  F.  1).  The  administration  of 
the  personal  estate  of  a  domiciled  Scotchman 
belonged  to  the  Scotch  courts,  and  it  was  shown 
by  EnohitiY.  ffylie  (6  L.T.  Bep.  N.  S.  263;  10 
E.  of  L.  Gas.  1)  that  the  EngUsh  court  had  no 
jarisdictioD  to  deal  with  anything  but  the  assets 
locally  situate  in  England,  ancT  it  administered 
them  by  satisfying  this  English  dsims,  and  by 
handing  over  the  surplus  to  the  Scotch  representa- 
tives. Where  the  court  had  administered  personal 
estates,  parts  of  which  had  been  locally  situated 
abroad,  it  had  always  been  by  consent,  and  there 
was  no  case  in  which  it  had  done  so  against  oppo- 
sition.   They  also  cited. 

Cook  V.  Qregion,  23  L.  T.  Sep  N.  S.  86 ;  2  Drew.  286. 

Dickmson,  Q.G.  in  reply. — The  grant  of  letters 
of  administration,  in  the  case  of  Preston  v.  Mel- 
ville, was  limited  to  the  personalty  in  England, 
and  the  decree  was  limited  accordingly  ;  while  in 
Enohin  v.  Wylie  the  question  was  whether  the 


Enfi^h  courts  would  construe  a  foreign  will,  and 
that  case  was  no  authority  for  limiting  the  decree 
far  administration  to  the  English  assets  in  a  case 
where  general  probate  of  a  Scotch  will  had  been 
granted  by  the  English  court. 

Hall,  V.C. — ^It  appears  to  me  that  in  this  esse 
the  decree  most  be  the  (vdinary  decree,  and  not 
limited  to  the  property  in  England.  The  only 
authority  cited  in  nvour  of  the  proposition  that 
the  decree  should  be  so  limited  i«  the  case  of 
Preston  v.  Melville  ;  bnt  there  the  grant  of  letters 
of  administration  was  in  terms  limited  to  the 
personal  estate  in  England — that  is  not  so  in  the 
piesent  case,  the  grant  here  being  general  I 
cannot  say  that  in  the  coarse  of  my  ezperioioe  I 
ever  met  with  a  decree  so  limited.  The  court  is 
constantly  dealing  with  estates,  portiooa  of  which 
are  situate  out  of  this  countir,  and  I  never  saw  a 
decree  limited  to  assets  in  England.  The  court 
always,  aoo(»ding  to  my  experience,  makes  the 
ordinary  decree.  I  say  nothing  as  to  what  the 
court  would  have  done  in  case  there  had  been 
proceedings  in  Scotland,  and  anything  in  the 
nature  of  a  decree  had  been  made  there.  I  see  no 
reason  why  there  should  not  in  this  case  be  the 
ordinary  decree  for  administration.  The  decree 
must  be  so  framed,  and  there  must  be  an  inquiry 
as  to  the  outstanding  personal  .estate  in  the  uaoal 
form. 

On  appeal  by  the  defendants, 

Qraham,  Hasting*,  Q.C.  and  MacMoghten  for  th» 
appellants. 

Dickinson,  Q.C.  and  Daaeaport  for  the  plaintifEs. 

Jakis,  L.J. — It  appears  to  me  that  the  decree- 
of  the  Yice-Chancelior  is  entirely  in  aocordanoe 
with  the  established  practice  of  the  court 
Decrees  are  made  constantly  in  these  courts  with 
respect  to  the  assets  of  an  Englishman  domiciled 
abroad,  or  the  assets  of  a  foreigner  domiciled 
abroad,  if  a  person  is  found  here  who  is  account- 
able for  them,  or  who  is  within  the  jurisdiction 
of  the  court.  I  am  not  aware  it  was  ever  laid 
down  that  there  ought  to  be  a  limitation  of  the 
suit  in  that  respect.  Ton  do  not  know  what  the 
domicile  is.  Very  often  there  is  an  inquiry  in  the 
general  administration  suit  what  the  domicile  is. 
If  the  suit  is  to  be  limited  in  the  way  sng;ges:ed, 
you  ought  first  of  all  to  have  an  inquiry  as  to  the 
oomioiM  before  you  institute  a  suit  at  all.  Ifo 
doubt  it  may  be  very  expedient  that  in  the  course 
of  the  suit  regard  should  1^  had  to  that  wkidi 
was  done  in  Scotland  ;  but,  at  present,  no  suit  has 
been  instituted  in  Scotland.  It  is  not  that  the 
executors  apprehend  a  suit,  or  anything  of  that 
kind,  because  one  of  the  executors,  who  has  as 
much  right  to  be  heard  as  any  of  the  others,  is 
himself  the  party  instituting  the  proceedings 
here.  If  Itbwre  are  any  persons  in  Scotland  who 
desire  to  have  the  assets  administered  there  fw  dM 
purpose  of  dealing  with  the  Scotch  assets — with 
the  assets  on  wliich  the  court  can  lay  its  hands 
there  and  apply  them  for  the  benefit  of  the 
persons  who  are  in  Scotland,  and  who  desire  the 
protection  of  the  Scotch  court — ihere  will  be  no 
difSoolty  in  d(xng  it,  and  this  court  would  of 
course  adopt  those  proceedings  according  to  the 
necessities  and  exigencies  of  the  case.  We  cannot 
expect  there  will  be  any  suoh  suit.  Two  cases 
have  been  referred  to  which  are  illostTations  of 
the  principle  I  was  suggesting.  In  Preston  v. 
MehnUe,  tnere  was  a  Scotch  administration  ol 
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%  general  property,  bat  there  happened  to 
be  some  property  in  EnglMid  which  alone 
WM  sabject  to  an  English  probate,  and 
one  of  Uke  persons  there,  not  one  of  the 
Scotch  tnistees,  or  the  person  who  was  legal 
personal  representative  in  England,  said :  "  J 
will  not  hand  over  that  property  bodily  to  the 
Scotch  tmstees.  What  they  ask  is  to  have  it 
administered  by  them  under  the  direction  of  the 
conrt.  I  am  here.  I  desire,  so  far  as  it  is  neces- 
sary for  the  determination  of  all  questions  oon- 
nected  with  the  English  property,  that  it  shoold 
be  settled  here  and  the  balance  hwided  over."  It 
was  the  same  thing  in  the  Bossian  case,  EnoMn  t. 
Wylie.  There  happened  to  be  property  in  Eng- 
land which  was  subject  to  an  Jlnglish  probate, 
sod  it  was  ultimately  given  to  the  person  who  was 
theBussiaa  execntor ;  and  in  that  suit  the  English 
people  having  claims  upon  the  property,  as  they 
said,  and  having  the  assets  here  in  the  English 
foods,  and  subject  to  the  control  of  the  Xnglish 
court,  asked  the  court  to  prevent  the  executor 
from  removing  that  property  until  their  rights 
were  determined.  That  was  decided  in  their  favour, 
and  it  was  decided  upon  the  principles  of  law  applic- 
able to  Bossian  domicile.  All  that  was  done  there 
was  to  deal  with  the  property  subject  to  the  law 
of  this  countiy.  If  it  nad  been  done  in  Scotland 
the  court  would  have  recognised  tiie  right  to  deal 
with  it.  It  is  not  for  us  to  anticipate  that  there 
will  be  any  such  proceedings  in  Scotland,  and  in 
the  absence  of  that  there  seems  to  be  no  reason 
why  the  decree  should  not  go  exactly  in  the 
common  form. 

BxGGALLAY,  L.J. — I  am  of  the  same  opinion. 
My  experience  is  exactly  in  accordance  with  that 
<A  the  Yioe-Chanoellor,  who  Hays  that  he  never 
saw  a  decree  limited  to  assets  in  England  under 
such  oircnmstances  aa  these,  and  that  according 
(0  his  experience  the  ordinary  decree  was  the 
proper  one. 

^uirwzti,  L.J. — I  ooDcnr. 

Solicitors  :  Freahfield  and  WiUiamB  ;  OampbtU, 
Reeeei,  and  Hooper. 


SITTINGS  AT  WESTMINSTER. 

Nov.  22, 1878,  and  May  30, 1879. 

(Before  Bjuxwkix,  Bhstt,  and  CkxrroN,  Ii.JJ.) 

Drew  v.  Nusn.  (a) 

Principal  and  ag«at — 8aU  of  goodt — Lunaou  of 

vrinetpoZ — Bevoeation   of  agmft   aiuthortty — 

UigkU  of  third  pariiet  dealt  with  by  agent. 

The  lunacy  of  a  prirteipoL,  if  to  great  aa  to  render 
him  incapable  of  eontrariing  for  himself,  puts  an 
end  to  an  avthority  to  contract  for  him  previously 
given  to  his  agent. 

Where  a  principal  hclds  out  an  agent  as  having 
authority  to  contract  for  him,  and  aftertnards 
becomes  lunaiic,  he  is  liable  on  contracts  made  by 
the  agent  after  the  Uinaey  with  a  person  to  whom 
the  authorUy  has  been  so  held  out,  and  who  had  no 
notice  of  the  lunacy. 

The  claim  was  for  a  sum  of  991.  4*.  4d.,  the  price 

of  boots  and  shoes  supplied  by  the  plaintiff  to  the 

defendant  on  the  order  of  the  defendant's  wife. 
The  action  was  tried  before  Mellor,  J.  and  a 

Jury  at  Westminster,  and  the  following  facts  were 

proved  in  evidence  or  admitted : — 

(a)  1l«port*d  hj  W.  Apfletob,  £>a..  Bairistor«t-L(ir. 


The  defendant  with  his  wife  and  iiuaily  came 
to  live  in  London  early  in  the  year  1872. 

From  that  time  until  Deo.  1873,  the  defen- 
dant at  different  times  dealt  with  the  plaintiff 
on  credit.  In  Aug.  1872  defendant  paid  by 
cheque  a  bill  then  owing  to  the  plaintiff  for  goods 
supplied  on  his  wife's  order. 

In  Nov.  1873,  the  defendant  being  in  a  weak 
state  of  health,  authorised  the  agent  of  his  pro- 
perty, which  was  chiefly  in  Ireland,  to  pay  the 
whole  of  the  defendant's  income  to  his  wife,  and 
he  also  authorised  and  allowed  her  to  draw  cheques 
at  discretion. 

In  Dec  1873  the  defendant  became  lunatic,  and 
was  plaoed  in  a  private  asylum,  where  he  remained 
until  April  1877. 

Between  April  3,  1876,  and  June  27, 1S77,  the 
defendant's  wife  ordered  the  g;oods  from  the  plain- 
tiff, the  price  of  which  was  olaimed  in  this  action, 
and  the  plaintiff  supplied  the  goods  to  her  on 
credit.  'The  plaintiff  was  ignorant  when  the  goods 
were  so  supplied  that  the  defendant  had  beoome 
lunatic,  or  uwt  he  had  given  his  wife  authority  to 
receive  his  income.  The  defendant  recovered  his 
reason,  and  the  plaintiff  brought  this  action. 

In  June  1877  the  defendant  revoked  the  au- 
thority he  had  given  to  his  wife  to  draw  cheques, 
and  he  had  before  that  time  prohibited  his  agent 
from  paying  any  income  to  her.  , 

On  these  facts  Mellor,  J.  refused  to  leave  to  the 
jury  the  question  whether  or  not,  when  the  goods 
were  supplied,  the  income  received  by  the  wife 
was  snfBcient  for  the  maintenance  of  herself  and 
her  family,  and  directed  the  jury  to  find  for 
the  plaintiff  for  the  amount  olaimed. 

The  Court  of  Appeal,  on  the  application  of 
counsel  for  the  defendant,  made  an  order  nisi  for 
a  new  trial  on  the  ground  of  misdirection. 

WaUs,  Q.C.  {B.  0.  B.  Lane  wish  him)  now 
showed  causa — The  judge  was  right  in  directing 
the  verdict  for  the  pkuntiff  on  the  &cts.  The  first 
question  is,  was  the  anthmty  given  to  Mrs. 
Nunn  to  pledge  her  husband's  credit  determined 
by  his  sutwequent  lunacy  P  It  is  snbmitted  that 
it  was  not.    Here  tiiere  was  an  express  authority 

given  to  the  wife  to  bind  her  husband,  so  that  the 
ecision  in  Jolly  v.  Bees  (15  C.  B.  N.  8.  628 ; 
33  L.  J.  177,  C.  P.)  has  no  application.  Insanity 
differs  from  marriage  or  death.  Contracts  entered 
into  with  an  insane  person  may  be  enforced 
against  him  where  no  advantage  is  taken  of  his 
incapacity,  and  where  the  consideration  is  wholly 
or  in  part  executed.  This  is  clearly  so  where 
the  person  who  contracts  with  the  lunatic  is  not 
aware  of  his  incapacity: 

Motion  V  OxmroiML  8  Ex.487 ;  and  in  error,  4  Ex.  17; 
BoMter  V.  Earl  of  Portsmouth  5  B.  *  C.  170. 

It  would  seem  also  from  Brown  ▼.  JoddreU  (3  C. 
A  P.  30)  (see  ruling  of  Lord  Tenterden),  Dons  ▼. 
Viscountess  Kirhuda  (8  G.  &  P.  679),  and  NiM  t. 
Motley  (9  Yes.  jnn.  478)  (see  judgment  by  Sir 
William  Grant  at  p.  481),  that  when  no  advantage 
is  taken  of  the  lunatic  a  contract  may  be  enforoeMl 
against  him,  even  if  the  person  seeking  to  enforce  it 
knew  of  the  lunacy.  It  is  not  necessary  for  the  plain- 
.  tiff  to  contend  that  a  lunatic  can  appoint  an  agent ; 
only  that  lunacy  does  not  revoke  an  appointment 
made  previously.  In  Stead  v.  Thornton  (note  to 
Stephens  v.  Badeoek,  3B.&  Ad.  357)  the  decision 
turned  upon  the  lunatic  having  been  inoompetent 
to  appoint  any  agent.  So  also  in  Tarhuek  r.  Bit- 
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pham  (2  M.  &  W.  2)  Parke.  B.  (at  p.  8)  says 
that  a  lunatic  cannot  appoint  an  anient  to  state  an 
aooonnt.  In  Beed  v.  Legard  (6  Ex.  636)  the  hus- 
band was  held  liable  for  goods  supplied  to  his  wife 
daring  his  lunacy,  but  the  goods  were  necessarios, 
80  that  case  is  not  in  point.  In  Davidson  t.  Wood 
(32  L.  J.  400,  Gh.)  a  lanatic  husband's  estete 
was  made  liable  for  money  borrowed  by  the  wire 
in  order  to  remove  her  husband  to  an  asylum  and 
to  provide  for  her  own  maintenance  in  the  neigh- 
bourhood, bac  those  expenses  again  were  "  neces- 
saries "  and  the  wife's  separate  property  was  insuf- 
ficient to  meet  them.  It  would  be  otherwise  where 
the  wife's  allowance  was  8u£5cient : 

Bichardton  t.  Dubm$,  21  L.  T.  Bep.  N.  S.  635;  L. 
Bep.  5  Q.  B.  51 ;  39  L.  J.  09,  Q.  B. 
In  Story  on  Agency,  7th  edit.,  sect.  481,  the 
general  rule  of  law  is  stated  as  to  revocation  of 
authority,  but  the  author  appears  to  be  doubtful 
whether  the  agent's  authority  is  revoked  by  the 
lunacy  until  that  has  been  establiahed  by  inquisi- 
tion.  See  antborities  referred  to'  in  sect.  481. 
See  also  the  cases  collected  in  the  note  to 
Manhy  v.  Scott  (2  Smith's  Leading  Cases,  7th  edit. 
479  et  sea.).  The  second  question  is  whether,  if 
lunacy  does  revoke  the  agent's  Authority,  a  person 
s  bound  by  the  revocation  to  whom  the  agent  baa 
been  previously  held  out  as  having  authority,  and 
who  nas  no  notice  of  the  lunacy  P  Here  the 
defnidant's  wife,  before  the  lunacy,  was  expressly 
held  out  to  plaintiff  as  having  authority  to  do  acts 
of  a  certain  nature  for  her  busband.  It  is  sub- 
mitted that  the  defendant's  lunacy  did  not  affect 
hi*  liability  on  the  contracts  of  his  wife  made 
with  the  plaintiff.  All  transactions  with  respect 
to  the  property  of  a  lanatic  would  be  stopped,  if 
the  authority  of  his  agent,  existing  when  the 
lunacy  commenced,  to  act  for  him  was  wholly  put 
an  end  to  until  a  committee  was  appointed.  It 
must  be  taken  no  doubt  that  the  wife's  authority 
was  limited  to  the  extent  of  the  express  authority 
given  to  her  before  the  lunacy.  Apart  from  any 
question  of  insanity  it  is  clear  that  an  express 
revocation  of  the  agent's  aothority  does  not 
discbar^  the  principal  from  liability  unless  that 
revocation  is  made  known  to  the  person  dealt  with 
by  the  agent. 

Some  Payne  for  the  defendant. — In  order  to 
support  the  last  contention  put  forward  for  the 
plaintiff  there  should  have  been  a  finding  of  the 
jary  that  the  defendant  held  out  his  wife  to  the 
plaintiff  as  having  express  aothority  to  pledge  his 
credit.  No  question  having  been  left  to  the  jury 
on  this  point,  it  is  not  open  to  the  plaintiff.  It  is 
admitted  that  there  was  some  evidence  of  holding 
out,  because  it  was  proved  that  in  Aug.  1872  the 
defendant  paid  the  plaintiff  by  cheque  Tor  some  of 
the  Koods  ordered  by  the  defendant's  wife.  Oo 
the  first  point  it  is  submitted  that  lunacy  opeiktes 
M  an  absolnte  revocation  of  the  agent's  authority. 
A  lunatic's  marriage  is  void  if,  when  the  cere- 
mony took  place,  he  was  so  insane  as  not  to  under- 
stand the  nature  of  the  act  he  was  performing : 

Browning  v.  Beans,  2  Phill.  £oo.  Cas.  69 ;  see  also 

Howard  v.  Dighy,  2  CI.  4  Fin.  634. 
The  oases  of 

Btaad  r.  Thornton,  reported  in  note  to  Stsmhens  r. 
Badeoclc,  3  B.  A  Ad.  357 ;  and 

Tarbuck  v.  Bispham,  2  M.  *  W.  2, 
an  distinct  authorities  to  uhow  that  a  lunatic  is 
incapable  of  appointing  an  agent.     So  also  in 
Story  on  Agency,  7th  e£t.,  sect.  6,  in  dealing  with 


the  question  as  to  who  may  delegate  authority  to- 
agents  it  is  said,  "  Idiots,  lunatics,  and  peraong 
not  sui  juris  are  wholly  incapable."  With  the- 
exception  of  the  above  there  are  no  authorities  oa 
the  matter.  The  inconvenience  would  be  extreme- 
if  the  agent's  employment  might  oontinae  after 
the  lunacy  of  hia  principal.  The  contracts  of 
lunatics  are  void  or  voidable  a(»ording  to  whether 
or  not  they  have  been  executed  or  partly  executed. 
Bat  if  the  lunacy  does  not  revoke  the  agent's 
authority,  that  authority  never  oan  be  revoked 
during  the  whole  period  of  the  lunacy,  and  will 
extend  to  the  maldng  of  contracts  after  the 
principal  has  become  insane.  Lunacy  is  analo- 
gous to  the  cases  of  death  or  marriage,  whidi 
clearly  revoke  the  authority : 

Blades  y.  Free,  9  B.  A  Cr.  167 ; 
Smout  T.  Ilbery,  10  M.  &  W.  1. 

Cur.  ado.  vuU, 

May   30.  —  The   following    judgments   were 
delivered : 

Briti,  hJ. — ^This  appeal  has  stood  over  for  a 
very  long  time,  and  principally  on  my  account. 
It  has  stood  over  in  order  to  enable  me  to  make 
every  effort  to  decide  the  question  involved  upon 
some  satisfactory  principle.  But,  speaking  only 
for  myself,  I  have  found  the  doctrine  applicable 
the  most  difficult  and  least  to  be  satisfactorily 
explained  doctrine  I  have  ever  met  with  in  the 
EngUsh  law.  The  case  was  tried  before  Mellor,  J. ; 
the  action  was  to  recover  the  price  of  boots  and 
shoes  supplied  by  the  plaintiff  to  the  wife  of  the 
defendant.  The  facts,  which  are  beyond  dispute 
in  the  case,  are  that  the  defendant  when  sane  gave 
to  his  wife  an  absolute  authority  to  act  for  him, 
and  held  out  to  the  plaintiff  that  ho  had  given  his 
wife  that  authority.  I  think  it  must  be  taken  as 
a  fact,  also,  that  afterwards  the  defendant  became, 
not  merely  insane,  but  so  insane  that  he  could  not 
have  contracted  with  anyone  on  his  own  behalf, 
and  so  insane  that  if  he  had  attempted  to  make  a 
contract  with  anyone  it  would  have  been  seen  at 
once  by  the  other  person  that  he  was  too  insane 
to  do  so.  Under  these  circumstances,  the  wife 
ordered  the  goods  from  the  plaintiff,  who  bad  no 
knowledge  of  the  lunacy,  and  was  supplied  with 
them  by  him.  The  husband  was  connned  for  a 
time  in  a  lunatic  asylum,  but  afterwards  recovered 
his  reason.  After  his  recovery  the  present  action 
is  brought  against  him,  and  he  defends  it  on  the 
ground  that  the  mandate  or  authority  which  he 
gave  to  his  wife  was  put  an  end  to  by  his  subse- 
quent insanity,  and  therefore  that  he  is  not  liable 
for  the  price  of  the  goods,  and  the  plaintiff  cannot 
recover  it  from  him.  Mellor,  J.,  left  no  question 
to  the  jury  as  to  the  extent  or  amount  of  the 
defendant's  insanity,  but  directed  them  that  the 
plaintiff  was  entitled  to  recover.  It  must  be  taken, 
therefore,  I  think,  that  insanity  existed  to  the 
extent  I  have  stated.  Two  questions  arise  on 
these  facts :  first,  does  the  insanity  of  the 
principal  put  an  end  to  the  mandate  or  authority 
given  to  tne  agent  P  t.e.,  does  it  cause  that  man- 
date or  authority  toceaseP  One  would  have  thought 
that  question  would  have  been  foand  to  have  been 
decided  on  clear  principles.  But  when  authorities 
are  looked  into — and  I  have  looked  into  Story  on 
Agency,  the  Scottish  and  French  authorities, 
Pothier  and  others — no  satisfactory  conclusion  can 
be  arrived  at.  If  it  is  held  that  such  insanity  as 
existed  here  did  not  put  an  end  to  the  agent's 
authority,  then  clearly^tlijj^pb^n^^g^^,^  to 
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reoover  upon  that  ground.    Bat,  in  my  opinion, 
such  insani^  does  pnt  an  end  to  the  agent's 
anthority.    It  is  admitted  that  there  are  certain 
changes  of  status  vhioh  do  pnt  an  end  to  it.    For 
instance,  if  a  woman  be  the  principal  who  appoints 
an  agent,  and  she  marries,  ner  marriage  pats  an 
«nd  to  the  authority  previonaly  given  to  that  agent. 
The  bankruptcy  of  a  principal  puts  an  end  to  it. 
His  death  puts  an  end  to  it.    Tne  reason  why  the 
authority  is  then  put  an  end  to  is  stated  to  be 
becanse  the  person  who  otherwise  woald  be  liable 
Itaa  became  a  different  person  from  the  giver  of  the 
aatbority.    In  marriage  the  husband,  in  bank- 
mptov  the  assignee,  in  death  the  heir  or  ezecator, 
wonid  be  sabstitated  for  the  person  who  gave  the 
authority.    If  the  change  of  the  person  who  gave 
the  authority  were  the  real  ground  upon  which  we 
bad  to  proceed,  then  the  lunacy  of  the  principal 
would  not  pnt  an  end  to  the  authority  until  that 
luna(7  was  established  by  a  commission  having 
been  held,  so  chat  the  committee  would  be  liable 
instead  of  the  lunatic.    But  I  do  not  think  that  is 
a  satisfactory  principle  upon  which  to  base  the 
rule.    In  bankruptcy  the  assignee,  although  he  is 
a  different  person,  is  bound  to  carry  out  some 
contracts  made  by  the  bankrupt    In  the  case  of 
death  the  executors  are  the  representatives  of  the 
dead  person  for  many  purposes.    I  therefore  think 
the  ^e  eroand  is  that  the  agent,  being  a  person 
appointed  when    the    principal    could    act    for 
bimself    to    act    for   him,    when    the  principal, 
according  to  law,  cannot  act  for  himself,  the  person 
irbo  reiiresents  him  ceases  to  be  able  to  act  for 
liim.^  If  that  is  so,  where  there  id  lunacy  like 
that  in  the  present  case — limacy  so  great  tfaiat  the 
person  who  suffers  from  it  has  no  contracting 
ntind,  and  cannot  contract  or  do  any  legal  act  for 
himself  for  want  of  mind — then,  as  the  principal 
at  law  is  incapable  of  doing  the  act  for  himself, 
bia   agent  cannot  do  it  for  him.     Snob  lanacy 
therefore  puts  an   end  to  the  authority  of  the 
agent,  and  if  any  agent  acts  for  his  principal  after 
such   lunacy  is  brought  to    his  knowledge,  that 
agent  would  be  doing  a  wrongful  act  both  to  the 
principal  and  the   person  with  whom  he  dealt, 
and  he  would  be  liable  to  any  person  with  whom 
he  so  acted  for  the  principal.    K  therefore  this 
lady,  the  defendant's  wife,  who  must  be  taken  to 
have  known  of  her  husband's  lunacy,  had  acted 
with  anvbody  to  whom  her  previous  authority 
had  not  been  held  oat,  I  should  say  she  would  be 
acting  as  her  husband's  agent  wrongfully,  althongh 
being  a  married  woman  it  would  be  difBoult  to 
makeher  liable.    I  should  say  the  contract  would 
be  void  as  against  the  supposed  principal,  and  the 
ag^nt  in  such  a  case  would  himself  be  liable  for 
misleading  an  innocent  person.    But  then  comes 
the  question,  who  is  liable  where  the  authority  of 
the  agent  has  been  held  out  to  a  person  dealt  with 
irho  had  no  notice  of  the  principal's  lunacy  P    An 
agent  may  be  held  out  as  baring  authority  in  one 
of  two  ways.    Where  some  instrument  such  as  a 
power  of    attorney   asserts   that    he    has     the 
authority,  then  the  fact  of  the  power  of  attorney 
having  been  previously  given  is  an  assertion  that 
the  person  holding  it  may  act  for  the  principal, 
and  if  the  agent  is  acted  with  within  that  uuthority 
the  principal  in  bound.    Tbe  other  way  in  which 
aa  agent  may  be  held  out  as  having  authority  is 
where  something  has  been  done  as  in  the  present 
case,  where  the  principal  whilut  euiie  has  held  out 
that  bis  agent  had  authority  to  act  for  him  in 


particular  cases,  and  then  the  principal  having 
become  insane,  and  the  agent  knowing  of  the 
lunacy,  nevertheless  acts  with  a  third  person  as 
though  the  authority  continued.     What  is  tbe 
consequence  P    It  seems  to  me  that  a  person  who 
deals  with  the  agent  without  knowledge  of  the 
principal's  lunacy  has  a  right  so  to  deal,  and  that 
the  lunatic  is  bound    by  having  held  out  the 
authority    of    the    agent.      It    is    difficult    to 
state  what  are  the  grounds    upon    which    this 
principle     rests.      It    is    sometimes     said    that 
the  right  depends  on  contract.    I  cannot  see  it. 
It  is  also  put  on  the  ground  of  estoppel.    It  is 
somewhat  difBcult  to  see  how  in  strictness  there 
can  be  an  estoppel.    It  is  also  said  that  the  right 
depends  upon  representations  made  by  the  princi- 
pal upon  which  a  person  with  no  notice  to  the 
contrary  is  entitled  to  act.    There  is  an  elaborate 
note  in  Story  on  Agency  by  the  editors  of  the 
7th  edition  in  which  they  say  the  principle  is  to  be 
defended  on  the  ground  of  public  policy.    It  is 
said  by  others  to  be  in  aid  of  rendering  effectual 
business  transactions.  To  my  mind  the  better  way 
of  stating  the  ground  is,  that  it  is  because  of  a 
representation,  made  by  the  principle  when  he  was 
sane  and  could  make  it,  to  an  innocent  party  upon 
which  the  latter  has  a  right  to  act  until  be  know* 
of  tbe  lanacy.     Supposing  there  is  no  lanacy,  but 
a  principal  holds  out  a  person  to  be  his  agent  and 
then  of  his  own  accord  withdraws  tbe  agency. 
As  between    tbe    principal    and    the    agent  the 
right  to  bind  the  principal  has  ceased,  and  than 
the  agent  does  a  wrongful  act  by  acting  with  a 
third  person  as  though  the  authority  continued; 
nevertheless  it  the  agent  has  been  held  out  at 
having  authority  to  the  third  person,  and  the  latter 
acts  with  the  agent  before  be  has  received^  any 
notice  of  the  authority  having  oeawd,  the  princi- 
pal is  still  bound  upon  the  ground  that  he  made 
representations  upon  which  the  third  person  had  a 
right  to  act,  and  cannot  retract  from  the  conse- 
quences 6f  those  representations.     It  is  true  that 
it'  the  principal  becomes  lunatic  he  cannot  himself 
give  notice    to  the  third   person  of  the  agencgr 
having    ceased,    and    he    may    he    an    innocent 
sufferer  from  the  wrongful    act    of   the  agent. 
But  so  is  the   other;  and  it  is  a  principle  of 
law  that  where  it  is  a  question    which  of  two 
innocent  partita  shall  suffer,  that  one  must  suffer 
who   oansed   the    state    of   things    upon   which 
the  other  has  acted.    Therefore,  in  my  opinion, 
although  the  lunatic  recovers  his  reason,  he  catmot, 
after  his  recovery,  any  more  than  if  he  had  never 
been  a  lunatic,  say  that  an  innocent  person  who 
acted  on  representations  made  before  lunacy  had 
not  a  right  to  do  so.    A  difficulty,  no  doubt,  arises 
in  stating  a  general  principle  applicable  to  sueh 
cases  aa  these ;  bat,  for  my  own  part,  although  it  is 
not  neoessary  to  decide  the  question  to-day,  I 
should  think  that  the  same  rule  would  apply  in 
the  oase  of  the  principal's  death  aa  of  his  lunacy ; 
and  that,  if  representations  made  by  a  person 
during  life  were  acted  upon  after  his  death  by  an 
innocent  partv  without  any  knowledge  of  the  death, 
the  principal  s  executors  would  be   bound.      On 
these  grounds,  therefore,  although  the  authority 
was  put  an  end  to  by  the  defendant's  lunacy,  and 
the  agent  had  no  authority  to  deal  with  the  plain- 
tiff, I  nevertheless  think  that  the  plaintiff  can 
recover,  because  representations  were  made  by  the 
plaintiff  whilst  sane  to  the  defendant,  upon  which 
the  plaintiff  was  entitled  to  act  until  he  had  notiee 
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of  fhe  lunacy,  and  no  sacb  notice  was  given  to 
him. 

BEUfWEix,  L.J. — I  am  of  the  same  opinion.  I 
desire  to  add  a  few  words  to  what  has  been 
eaid  by  Brett,  L.J.,  in  whose  jadgmeot  I  en> 
tirely  agree:  The  defendant  in  this  case  mnst 
be  taken  to  have  told  the  plaintiff,  or  represented 
to  him  that  the  defendant  b  wife  was  his  agent  to 
contract  debts  with  the  plaintiff  in  the  way  of  his 
trade,  and  that  the  plaintiff  might  continue  to 
deal  with  her  on  the  responsibility  of  the  defen- 
dant. That  is  the  effect  of  what  has  been  foond 
in  this  case.  It  is  quite  clear  when  snoh  an 
authority  as  this  is  pven  that  it  continues  until 
it  is  revoked,  and  notice  of  the  revocation  is  given 
to  the  person  who  has  been  told  that  he  may  deal 
with  the  agent.  That  is  the  general  rule,  but  then 
it  is  said  that  it  does  not  apply  where  the  revoca- 
tion is  not  intentional  but  arises  by  reason  of  the 
principal's  insanity.  Why  P  It  may  be  a  luurd- 
ship  on  the  person  who  gives  the  authority,  but  it 
is  much  hairder  on  the  person  who  acts  on  that 
aathority  without  notice  of  the  revocation.  In- 
sani^  is  not  a  privilege  so  as  to  give  the  person 
who  snffers  from  it  a  benefit  at  the  expense  of  the 
other ;  it  is  a  disability  which  no  doubt  ought  not 
to  be  allowed  to  affect  the  insane  person  more 
than  is  necessary.  I  therefore  think  that  there  is 
no  reason  why  a  case  like  this  sboald  be  taken  oat 
of  the  general  rule  to  which  I  have  referred,  and 
indeed  it  would  be  most  alarming  if  it  were.  The 
person  who  had  been  told  that  lie  was  the  agent 
might  continue  so  to  act  most  innocently — with  the 
ntmost  bona  fidet ;  he  might  not  know  of  the 
lunacy,  or,  if  he  did  know,  might  think  the  best 
thing  for  the  lunatic  was  to  continue  the  agency : 
yet  in  all  these  cases,  if  the  argument  for  the 
plaintiff  was  rightly  founded,  he  would  be  liable 
to  pay  over  again  for  the  goods  to  the  principal, 
or  to  make  good  any  mischief  which  had  happened 
to  the  person  with  whom  the  agent  had  acted. 
With  respect  to  what  the  reason  of  tiie  rule  is,  I 
do  not  like  to  lay  it  down  with  mnoh  peremp- 
torinees.  It  seems  to  me  like  the  case  of 
a  guarantee  where  a  person  says,  "  Supply 
go^  to  A.  B.,  and  I  will  par  for  tnem 
until  I  revoke  the  authority."  It  seems  to 
me  that  the  thing  is  in  the  nature  either  of 
an  agreement  between  the  parties,  or  of  a  licence 
to  the  person  supplying  the  goods.  The  agree- 
ment or  licence  continue  in  force  until  revo- 
cation. Lord  Justice  Brett's  judgment  has  pro- 
ceeded on  the  ground  that  the  defendant  was  in 
such  a  state  of  insanity  that  the  insanity  itself 
was  a  revocation.  Now  I  am  not  prepared  to  say 
ereiT  case  of  insanity  would  be  sufficient  to 
revoke  the  authority.  I  should  think  the  insanity 
mnst  be  something  approaching  dementia  in  order 
to  do  BO.  If  tbe  defendant  for  instance  had  known 
that  his  wife  was  pledging  his  credit,  I  do  not 
think  that  because  he  was  insane  he  would  have 
ceased  to  be  liable.  Where  a  man  has  no  mind  at 
all,  of  course  he  is  incapable  of  contracting ;  he  is 
like  a  dead  man,  he  has  no  oontracting  inteUigenoe. 
If  that  was  the  case  here,  I  think  the  jadement  of 
the  court  below  may  be  well  supported  on  the 
groond  relied  on  hj  Brett,  L.J.,  and  abonld  be 
affirmed. 

Bbxtt,  liJ. — Cotton,  L.J.  agrees  with  the  oon- 
elusion  to  which  we  have  come.  He  does  not  wish 
to  pledge  himself  to  any  opinion  as  to  whether  or 
not  tbe  authority  was  in  fact  put  an  end  to  ia  this 


case,  or  whether  or  not  it  can  be  pat  an  end  fa>  in 
like  cases  until  there  has  been  a  commission  a{ 
lunacy.  As  to  the  holding  out  of  aathority  h« 
thinks  that  there  is  a  contract  between  tbe  pcnoa 
making  the  repreaentation  of  aathority,  and  the 
person  to  whom  it  ia  made;  that  that  oontnet 
exists  nntil  notice  of  revocation,  and  tfaat  the 
principal  is  bound  by  tbe  acta  of  the  agent  until 
snch  notice  has  been  given.  He  wishes  his  judg- 
ment to  be  put  on  the  groand  that  in  this  case  ma 
former  contract  bad  not  been  put  an  end  to,  and 
that  tbe  defendant  is  therefore  bound.  I  wish  for 
myself  to  add  that  if  there  was  any  question  as  to 
tbe  extent  of  tbe  defendant's  in  sanity  it  should  bare 
been  left  to  the  jury.  In  argpiment,  however,itina 
admitted  that  in  fact  the  defendant  was  in  suchi 
state  of  lunacy  that  he  oonld  not  contract  faimselL 
Mere  weakness  of  mind  would  not  bring  the  case 
within  the  rule  I  have  laid  down. 

Order  diuAarati. 

Solioitor  for  plaintiff,  A.  H.  Copp. 

Solicitor  for  defendant,  Blake. 


May  7  and  13. 
(Before    B&urwsu.,  Baosallat,    and  TEmen, 

L.JJ.) 
Hio&i  Ain>  AiroTEzs  v.  Thb  Lohsox  ahd  Noan- 

Wbstisn  Bailwat  GoKPaKT.(a) 
Bailor  and  bathe — Trooerandeonvereion — Wnnf- 
fid  deUeery  ofgoodebywareiiiOtumnan — Liabditii 
— Meaeure  of  damages — Nominal  damagu. 
Flaintifft  ««n<  gooda  to  defendanie  to  he   wart- 
hovted,  and  delivered  to  plaintiffs'  order  only. 
Defendants  delivered  the  goods  to  the  order  of  G., 
who  loas  plaintiffs'  euent.for  some  purposes,  M 
not  atUhorised  by  them  to  give  delivery  ordert. 
A  few  days  after aards  plaintiffs  sent  dt^endimU 
orders  for  the  delivery  of  the  goods  to  certain 
purchasers  who  indorsed  the  orders  over  to  G. 
Plaintiffs  having  been  unable  to  obtain  payment 
for  the  goods  from  the  parehasars  sited  defendaatt 
for  thefuU  value  of  them. 
Held  (1)  (affirming  the  decision  of  the  Exchentt 
Division),  that  plaintiffs  were  not  entidsd  to 
recover  HiefuU  value;  (2)  {reversing  the  deeisiott 
of  the    Exchequer    Division,    BaggaUay,  LJ- 
dissenting),    that    plaintiffs    were    entiMed    to 
nominal  damages  for  a  conversion  of  the  goods 
by  defendants. 
ArrsAL  from  a  judgment  of  the  Exchequer  Divi- 
sion on  a  speciu  case. 

The  facts  (so  far  as  they  are  material  to  the 
questions  discussed  in  the  Court  of  Ai^iesl) 
stated  in  the  case  were  shortly  as  follows : — 

The  plaintiffs  were  grain  merchants  at  Hull,  and 
were  in  the  habit  of  employing  George  Grimmett 
at  Birmingham,  as  their  agent  and  broker,  to  sell 
grain  for  uiem  in  the  Birmingham  district,  ^m 
grroin  was  sent  from  time  to  time  to  the  defen- 
dants' station  at  Birmingham,  and  they  bid 
express  instructions  to  deliver  it  only  to  the  plain- 
tiffs' order. 

The  course  of  business  was  for  Grimmett  to 
take  samples  from  the  grain  at  the  station  for  tbe 
purpose  of  effecting  sales,  and,  when  a  sale  wis 
effected,  to  oommanicate  to  the  plaintiffs  the 
buyer's  name,  and  the  quantity,  quality,  and  price 
of  tbe  g^ain  sold,  and  the  puuntiffs  would  then 
forward  an  invoice,  with  a  delivery  order  on  tbe 

taj  UtipgrMCI  o/  W.  ArrLSrow,  £aq.,  BuxUtarsiJUn. 
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defendants  to  the  purchaser,  -who  woald  obtain 
delivery  of  the  grain  from  the  defend&ntB. 

In  Jane  1873  the  plaintiffs  discovered  that  on ' 
TsrioDS  occasions  between  Jan.  1872  and  Jane 
1873  Grimmett  had  frandnlently  obtained  gn:«in 
from  the  defendants,  «rho  had  deliTered  it  to  him 
without  receiving  the  plaintiffs'  order.  He  was  in 
the  habit  of  making;  sales  to  persons  in  his  own 
employ,  and  pretending  that  sales  had  been  effected 
with  persona  who  did  not  exist.  One  of  his 
methods  was  to  present  to  the  defendants  orders 
signed  ostensibly  by  purchasers,  and  indorsed  by 
them  for  delivery  to  himself. 

On  the  19th  Nov.  1872  fifty  qnarters  of  oats, 
and  on  the  22nd  Nov.  1872  ten  quarters  of  oats,  of 
the  ralae  together  of  79Z.  'St.  Id.,  were  delivered  by 
the  defendants  on  Grimmett's  orders  in  favour  of 
John  Sheldon  as  to  the  fifty  quarters,  and  in 
&voar  of  W.  J.  Beeve  as  to  the  ten  quarters. 

On  the  24th  Nov.  the  defendants  received  the 
plaintiffs  delivery  order  for  the  above  parcels  of 
oats  in  favonr  of  George  Tarpley,  the  order  being 
then  indorsed  over  by  Tarpley  to  Grimmett. 
Tarpley  was  debited  in  the  plaintiffs'  books  with 
the  sum  of  791,  2*.  Id.,  but  has  never  paid  it. 
There  were  several  other  cases  in  which  the 
defendants  had  predelivered  goods  in  a  similar 
manner  on  the  order  of  Grimmett,  and  sabse- 
qnently  received  orders  from  the  plaintiffs  in 
favour  of  the  persons  to  whom  the  goods  had 
been  delivered,  which  orders  were  then  indorsed 
over  to  Grimmett.  The  value  of  the  goods  so 
pre-delivered  for  which  the  plaintiffs  have  never 
received  payment  amounted  in  the  whole  to 
2302.  5f .  4d. 

The  plaintiffs  sought  to  recover  this  sum  with 
interest. 

The  Exchequer  Division  on  these  facts  gave 
judgment  for  the  defendants,  holding  that  the 
plaintiffs  were  neither  entitled  to  receive  sub- 
stantial nor  nominal  damages. 

The  plaintiffs  appealed. 

The  case  in  the  court  below  is  reported,  and  the 
special  case  fully  set  out,  38  L.  T.  Bep.  N.  S.  424. 

Ou%,  Q.C.  and  H.  Sutton  for  the  plaintiffs.— 
There  was  a  convenion  of  the  goods  here  by  the 
defendants  in  pre-delivering  them  to  Grimmett's 
order.  The  fact  of  the  subsequent  order  of  the 
plaintiffs'  arriving  makes  no  difference :  a  conver- 
sion cannot  be  purged.  If  this  was  an  action  for 
conversion  under  the  old  procedure,  there  could 
be  no  defence  to  it.  The  defendants  could  not 
plead  that  we  were  not  possessed  of  the  goods  at 
the  time  of  the  conversion,  for  we  were.  Through 
not  acting  according  to  their  instructions,  the 
defendants  enabled  Grimmett  to  carry  out  a  series 
of  frauds.  They  cannot  now  say  "  from  what  has 
happened  since  we  mis-delivered  the  goods,  the 
same  loss  would  probably  have  taken  place  as  if 
we  had  not  mis-delivered  them.  If  there  was  a 
conversion  we  are  entitled  to  recover  the  whole 
Talne  of  the  goods.  [Bbamwkix,  L.J. — You  con- 
tracted to  sell  the  goods  to  Tarpley;  the  de- 
fendants have  done  that-  which  entitled  yon  to 
maintain  an  acticm  for  goods  sold  and  delivered 
to  Tarpley.  Is  not  that  in  the  nature  of  a 
Te-deliveiy  of  the  goods  entitling  you  to  nominal 
dHotages  only  P]  It  is  submitted  that  the  rule 
as  to  re-delivery  of  goods  in  actions  of  trover 
does  not  apply.  In  snob  cases  the  onus  is 
on  the  defendant  to  show  some  act  of  his  which 


has  diminished  the  plaintiff's  loss.  It  is  not 
enough  for  him  merely  to  say  "  yon  can  recover 
the  price  from  A.B."  At  any  rate  we  are  entitled 
to  nominal  damages  for  the  conversion  whioh 
deprived  as  of  the  property  in  the  goods  for 
several  days.    They  referred  to 

Jfooe  V.  Bticher,  7  Dow.  516 ;  5  H.  *  W.  139 1 
fMn  V.  Prtext,  4  H.  A  N.  226;  28  L.  J.  157,  Kz. ; 
£iinu>iidjon  r.  NuttaU,  17  C.  B.  N.  S.  280 ;  31  L.  J. 

102,  C.  P. ; 
Jahmon  v.  The  Laneaghire  and  Torhihin  Sailway 
Company,  39  L.  T.  Bep.  N.  S.  418;  L.  Bep.  3  C. 
P.  DiT.490; 
Johnton  v.  Tht  Credit  Lyorvnais,  37  L.  T.  Bep.  N.  S. 
657 ;  L.  Bep.  3  C.  P.  Div.  82;  471..  J.  241,  C<  P. 

Dugiale  and  £»m«M  Qriffiht  for  the  defendants. 
— This  is  a  pre-delivery,  not  a  mis-delivery  of 
goods,  and  the  plaintiffs  are  not  entitled  even  to 
nominal  damages.  The  defendants  have  done 
what  they  were  bound  to  do.  They  have  delivered 
the  goods  to  the  order  of  the  plaintiffs.  The  pro- 
perty has  passed  from  the  plaintiffs  to  Tarpley  and 
from  Tarpley  to  Grimmett.  The  plaintiffs  have 
debited  'Tarpley  in  their  books  with  the  price  of 
the  goods.  A  debt  in  respect  of  the  goods  has 
therefore  arisen  between  Tarpley  and  the  plaintiffs, 
and  Tarpley  would  be  estopped,  as  between  him- 
self and  the  plaintiffs'  from  denying  that  the  pro- 
perty had  passed  to  him.  H  having  got  a  remedy 
against  the  purchaser  for  the  price,  they  may 
now  daim  the  full  value  of  the  goods  from  the 
defendants  for  a  conversion,  they  might  have 
obtained  the  value  of  the  floods  twice  over. 
[Thxsiobx,  L.  J. — I  take  it  that  at  law  the  verdict 
in  an  action  of  trover  was  supposed  to  pass  the 
property  in  the  goods* to  the  defendant;  that 
would  be  impossible  here.]  That  was  the  case 
when  the  jndgment  was  satisfied  by  the  {riaintiff 
having  obtained  the  price  of  the  gocds. 

Gtdly,  Q.C.  replied. 

C»T.  adv.  wU. 

The  Court  gave  judgment  en  the  13th  May  as 
follows: 

BsAMWiLL,  L.  J. — Substantially  I  am  of  opinion 
that  this  jndgment  should  be  affirmed,  and  that 
our  judgment  should  be  for  the  defendants.  The 
only  misgiving  I  have  had  is  whether  the  plain- 
tiff is  not  entitled  to  recover  nominal  damages, 
and  if  so  whether  a  judgment,  whioh  would  be 
nominally  for  the  plaintiffs,  would  not  have  carried 
costs  in  the  court  below.  Bat  to  my  mind  n* 
such  consequences  would  have  attached  to  pviag 
the  plaintiffs  a  farthing  damages.  Being  of  this 
opinion  it  is  not  neoessary  to  labour  the  qnesti«« 
of  whether  there  ought  to  have  been  nominal 
damages,  which  is  one  of  absolute  indifference. 
But  I  may  as  well  say  why,  to  my  mind,  it  is  that 
the  plaintiffs  are  entitled  to  nominal  damages. 
Before  the  Judicature  Act  it  strikes  me  that  the 
plaintiffs  T^uld  have  shown  that  there  was  what 
is  called  a  "  conversion"  of  the  goods  by  the  defen- 
dants. The  Judicature  Act  has  not  altered  the 
law  with  respect  to  conversion ;  as  it  was  before  so 
it  still  is.  If  there  would  have  been  a  conversion 
before  the  Judicature  Act  there  was  one  in  the 
present  case.  It  is  true  that  one  of  the  forms  of 
the  Judicature  Act — the  form  in  the  appendix  to 
the  role — the  form  in  lieu  of  the  old  count  in  trover 
is,  that  the  plaintiff  has  been  deprived  of  the 
goods;  but,  though  the  form  may  have  been 
altered,  the  law  in  substance  remains  the  same. 
So  that  we  must  consider  whether  this  would  have 
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bisen  5  conTenion  before  the  Jodicfttnre  Act.  I 
may  repeat  what  I  have  said  in  eevsrai  cases  before 
that  I  Dever  completely  naderstood  with  precision 
or  could  exhaoBtively  say  what  conversion  was. 
No  donbt,  when  the  article  is  aotaally  destroyedand 
eodsumed  for  the  benefit  of  the  converter,  that 
would  be  a  conversion  both  at  law  and  in  the  ordi- 
nary sense  of  the  term.  But  conversion  has  grown 
tO'be  something  utterly  unlike  conversion,  and  it 
has  got  to  signify  a  thing  which  does  not  exist  in 
nature,  which  it  is  impossible  ezhanstivel^  to  define 
or  desoribe.  I  could  refer  to  several  judgments 
in  which  I  have  been  concerned  where  this  view 
has  been  expressed.  There  is  Burroughes  v.  Bayne 
(5.  H.  &  N.  300),  Pillot  V.  WUkinson  (2  H.  &  0. 
at  pace  81),  in  which  these  matters  were  fully  dis- 
eussed.  But  I  think  that  what  the  defendtmts  did 
here  wonid  have  been  a  conversion  before  the 
Judicature  Act,  and  is  so  still.  It  seems  to  have 
been  held  that,  if  a  man  disposed  of  goods  (and 
at  law  he  did  that  if  he  undertook  delivery 
of  property  without  the  owner's  anthoricy 
to  somebody  not  entitled  to  receive  it),  he  might 
be  charg^  with  converting  them  to  bis  own  use. 
^ere  was  a  conversion  where  carriers  mis- 
delivered  goods  i  why  not  therefore  where  the  mis- 
delivery was  by  a  warehouseman  P  If  there  was  a 
mis-delivery,  and  nothing  else  done  in  this  case, 
it  would  certainly  be  a  conversion;  that  I  take  to 
be  the  law,  bnt  I  should  be  very  glad  to  know 
that  I  was  wrong  in  so  stating  it.  Dieoaase  I  be- 
lieve that  the  action  of  trover  and  conversion  has 
caused  gross  and  grievous  injustice.  A  person, 
who  has  not  been  injured  the  least  in  the  world, 
whose  goods  remain  in  specie — in  such  aoondition 
that  he  could  if  he  pleased  maintain  an  action  of 
detinue  against  the  persons  who  hold  them— has 
been  at  liberty  to  go  against  some  unfortunate  per- 
son who  had  actually  handed  the  goods  from  one  to 
another,  and  get  tfae  whole  value  of  the  goods  on  the 
ground  that  there  was  a  conversion  of  the  goods 
to  the  defendant's  own  use.  However,  I  cannot 
bnt  think  there  was  a  technical  conversion  here, 
and  technieally  also  a  cause  of  action,  as  it  strikes 
me,  against  the  defendants  for  breach  of  their 
duty  as  warehousemen  in  delivering  the  goods 
without  authority.  To  my  mind,  therefore,  the 
plaintiff  is  entitled  to  nominal  damages,  and  to 
nominal  damages  only.  He  is  entitled  to  nominal 
damages  because  I  take  the  law  to  be  this :  yon  could 
not  purge  yourself  of  a  conversion,  and  I  suppose 
cannot  now.  If  guilty  of  it  you  must  pay  some 
damages.  But  a  return  of  the  goods  might  be  shown 
in  order  to  mitigate  the  dama^.  'This  was  the 
ease  not  only  where  the  plaintiff  voluntarily  took 
back  tfae  soods,  bnt  also  where  he  was  compelled 
to  take  them  back  against  his  will.  It  was  the 
practice  for  a  defendant  sued  in  an  action  of  trover 
or  conversion  to  apply  to  the  court  for  leave  to 
bring  the_  things  into  court  for  the  owner  to 
take,  and  in  that  case  he  went  on  at  his  peril  for 
such  damages  as  he  had  actually  sustained!^  If  he 
did  not  get  substantial  damages  be  was  made 
to  pay  the  costb  of  the  action  which  accrued 
after  the  time  the  chattel  was  returned.  It 
was  clear  therefore  that  a  return  of  the  goods 
reduced  the  damages  to  damnges  granted  only 
because  there  had  been  a  technical  wrong  to 
the  plaintiff.  Apply  that  rule  here ;  the  goods 
have  been  delivered  to  Orimmett's  order,  and 
afterwards  the  plaintiffs  gave  an  order  in 
&^onr  of  Tarpley,  and  he  wders  the  goods  to 


be  delivered  to  Girimmett,  who  lodges  the  order. 
Grimmett  then  could  not  ask  the  defendants  to 
deliver  the  goods  to  him,  because  they  bad  lUready 
delivered  tbem  to  his  nominee.  If  he  had 
claimed  them  he  would  have  been  met,  and 
successfully  met,  with  this,  "yoa  have  had 
the  goods,  you  cannot  require  them  again." 
The  plaintiffs  could  have  brought  their  action 
for  the  price  of  goods  sold  and  delivered 
to  Tarpley,  and  he  would  have  had  no 
defence  to  the  action,  because  if  he  said,  "  I  never 
got  the  goods  after  the  sale,"  the  answer  would 
be,  "  You  or  your  nominee  got  them  beforehand, 
which  is  equivalent  to  your  gettinz  tbem  now." 
As  was  pointed  out,  if  the  plaintiffs  oontentba  is 
right,  the  plaintiff  can  say  in  this  action  agunst 
the  company,  "  The  goods  are  mine,  and  yon  con- 
verted them  to  your  own  use,"  and  in  an  action 
against  Tarpley,  "  The  goods  are  not  ours,  bnt  ths 
price  is  because  we  have  sold  and  delivered  tbem 
to  von."  Suppose  npoa  Grimmett  lodging  their 
order,  which  waa  indorsed  over  to  him  by  l&pley, 
the  defendants  had  said,  "Then  you  had  no 
authority  to  give  the  previous  order  for  the  de- 
livery of  the  goods  P"  and  he  had  admitted  that 
he  had  no  a«thority,  and  had  procured  a  re- 
delivery  of  the  goods  to  them,  that  in  my  opiaion 
would  have  be«i .  equivalent  to  what  has  really 
taken  plsoe.  But  I  do  not  think  the  question 
of  liability  depends  npon  the  bat  that  at  the  time 
of  action  brought  the  property  in  the  g^oods  was 
not  in  the  plaintiff.  It  is  enough  for  him  to 
show,  in  order  to  make  out  a  technical  cause  of 
action,  that  at  the  time  of  the  wrongful  conversion 
the  property  was  in  him.  It  seems  to  me  plain 
that  the  plaintiffs  either  cannot  maintain  their 
action  at  all,  or  can  recover  only  nominal  damages. 
I  think,  theiofore,  that  they  ought  to  pay  the  costs 
of  this  appeal. 

Baogallat,  L.J. — I  will  very  shortly  state  my 
view  of  the  faots  of  the  case  before  I  proceed  to 
consider  the  law  applicable  to  them.  There 
were  several  parcels  of  wheat  which  were  delivered 
to  the  custody  of  the  defendants  to  be  delivered  by 
them  to  the  order  of  the  plaintiffs,  amd  to  their 
order  only.  The  defendants'  instmotions  were 
express  not  to  part  with  the  grain  except  on  ths 
plaintiffs'  order.  In  stating  what  oconrred  it  will 
be  necessary  only  to  deu  with  the  first  case 
mentioned  in  par.  11  of  tfae  special  case.  On  the 
19th  and  22nd  Nov.  the  company  delivered  oat  the 
grain  to  the  order  of  Gnmmett,  who  was  the 
plaintiffs'  agent  for  some  purposes,  but  not  for  ths 
purpose  of  giving  delivery  orders  for  grain  in  the 
defendants'  warehouse.  On  the  24ta  an  ordw 
given  by  tfae  plaintiffs  on  which  the  defendsats 
were  bound  to  act  was  received  by  them ;  the  order 
was  in  favonr  of  Tarpley,  and  indorsed  over  by  him 
to  Grimmett.  The  company,  therefore,  had  dona 
in  effect  by  anticipation  on  the  19th  and  ^nd  that 
which  they  were  bound  to  do  on  the  24th;  iiuij 
had  delivered  the  goods  to  the  plaintiffs'  order. 
In  my  opinion,  therefore,  no  substantial  damages 
can  be  recovered  against  them.  As  to  nominal 
damages,  I  speak  with  very  great  hesitation.  Bat 
I  think  it  is  a  case  in  which  there  should  be  sub- 
stantial damages  or  no  damages  at  all.  Possibly 
there  might  have  hem  a  claim  for  damages  in 
respect  of  the  interval  between  the  li^th  and  22nd 
and  the  25th.  But  no  claim  whatever  has  bean 
made  in  this  aoticm  for  snob  damages.  Tha  daim 
was  for  the  full  value  of  the  grain,  2302.  odd.    As 
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I  Mud  before,  I  shoald  feel  f^net  hesitatioa  in  dis- 
senting on  the  qneation  of  nominal  damages  if  I 
stood  alone  on  it ;  bat  the  matter  appears  to  hare 
been  under  the  consideration  of  Baron  Cleoeb^ 
when  the  caae  was  before  the  Exchequer  Divi- 
sion, and  he  was  of  opinion  not  only  that  there 
were  no  substantial  damages,  bat  that  there  was 
no  oase  for  damages,  and  fortifying  myself  with 
that  aatbority  I  am  bound  to  say  I  toink  the  judg- 
ment of  the  court  below  was  right,  and  that  judg- 
ment ought  to  be  entered  for  the  defendants. 

Texsigxr,  L.  J. — I  have  entertained  some  doabt 
•a  to  whether  this  action  is  maintainable  even  for 
nominal  damages.  Bat  apon  consideration  I  think 
it  is,  and  for  this  reason ;  stripping  the  oase  of  all 
accidental  circumstances  which  are  not  necessary 
to  be  considered  in  dealing  with  the  law  applicable 
to  it,  the  matter  appears  to  stand  thus:  The 
defendants  being  in  possession  as  bailees  of  certain 
goods  of  the  plaintiffs,  were  bound  to  keep  those 
goods  until  tney  got  the  authority  of  the  plain- 
tiffs, the  bailors  to  deliver  them.  Notwithstand- 
ing that  duty  they  delivered  the  goods  to  persons 
who  at  the  time  had  no  authority  to  receive  them, 
and  without  any  order  from  the  plaintiffs  so  to 
do ;  and  alchoagh  it  is  perfectly  true  that  delivery 
was  made  in  the  expectation  that  sabseqaently  a 
deUverv  order  woala  be  received  from  the  plain- 
tiffs, wnich  delivery  order  in  point  of  fact  was  in 
a  few  days  received,  it  seems  to  me  that  the 
prerions  anauthorised  act  whether  you  call  it 
mis-delivery  or  pre-delivery,  whether  it  constitutes 
teofaiucally  speaking  a  conversion,  or  whether  it 
oonatitntes  only  a  breach  of  the  contract  of  bail- 
ment, or  of  the  duties  which  flow  from  the  bail- 
ment, was  a  wrongful  act  in  respect  of  which  a 
right  of  action  vested  at  once  in  the  plaintiffs,  and 
that  right  of  action,  once  vested,  was  not  divested 
by  the  plaintiffs  afjberwards  giving  that  delivery 
mder  under  which  the  defendants  might  have 
done  the  act  which  they  previoasly  had  done.  I 
ihiok  there  was  sufficient  damage  in  the  eye  of 
the  law  to  enable  the  plaintiffs  to  maintain  an 
action  for  this  reason,  that  althoagb  the  complete 
and  final  dominion  of  the  goods  was  not  taken 
from  the  plaintiffs,  at  all  events  they  were  for 
■ome  days  deprived  of  the  property  in  the  goods 
to  which  property  they  were  entitled  by  their  con- 
tract wita  the  defendants ;  and  that  the  law 
presumes  a  legal  damage  in  respect  of  that  act. 
The  question  assumes  a  very  different  aspect 
trben  we  come  to  consider  what  is  the  damage  the 
plaintiffs  have  sustained.  The  appellants  have 
iMen  driven  really  to  contend  in  this  case,  and 
indeed  they  cannot  help  contending,  that  where  a 
bailee,  being  told  by  a  person  who  has  had  dealings 
between  the  bailee  and  the  bailor  in  whom  the 
bailee  may  put  trust,  that  a  delivery  order  will  be 
ooming  forward  in  the  coarse  of  a  day  or  two,  is 
aaked  for  the  oonvenienoe  of  all  parties  to  deliver 
the  goods  to  the  person  in  whose  f avoor  the  order 
will  oe,  if  he  does  deliver  them,  although  afterwards 
the  order  does  come  forward  as  was  anticipated  the 
bailors  are  entitled  to  reoover  the  full  value  of  the 
goods.  Now  the  mere  statement  of  that  pro- 
position seems  to  me  to  show  that  it  cannot  be 
maintained.  And  there  is  more  than  one  answer 
to  it.  In  the  first  place  if  it  is  said  that  this 
anauthorised  act  constituted  a  breach  of  the 
contract  of  bailment,  or  a  breach  of  the 
duties  which  flow  from  the  bailment,  then  it 
follows  that  the   bailors  can  only  recover  the 


damages  which  have  flowed  from  the  unauthorised 
act,  which  constitutes  that  breach  of  duty  or 
breach  of  contract.  And  here  it  is  obvious,  and 
cannot  be  disputed,  that  no  damages  have  really 
flowed  from  the  act  of  the  defendants.  If  they 
had  not  delivered  those  goods  at  the  respective 
dates  at  which  they  were  delivered,  they  would 
have  been  bound  by  virtue  of  the  delivery  order 
issued  subsequently  by  the  plaintiffs  to  have 
delivered  those  goods  exactly  in  the  same  way  in 
which,  and  to  the  same  persons  to  whom  they  were 
delivered.  The  damage  has  not  been  sustained  W 
the  delivery,  but  in  conseouence  of  the  plaintiffs 
selling  their  goods  and  anthorising  the  delivery  of 
their  goods  to  persons  who,  although  liable,  and 
treated  as  liable  by  the  plaintiffs  down  to  the 
present  time  for  the  price  of  their  goods,  have 
made  default  in  payment  of  that  price.  Now  it  is 
said  that  there  is  some  magic  in  the  term  "  con- 
version," and  that  the  case  may  be  put  in  this 
way.  The  anauthorised  delivery  constituted  a 
"  conversion ;  "  the  plaintiffs  have  never  received 
their  goods  or  the  price  of  them;  consequently 
the  damage  which  they  are  entitled  to  receive  in 
respect  of  that  conversion  is  the  full  value  of  the 
goods.  That  argument  appeared  to  me  more 
specious  than  sound.  In  the  flrst  place,  although 
no  doubt,  the  action  of  trover  and  conversion  has 
been  surrounded  by  technicalities  which  have  in 
some  cases  worked  iniuatioe,  I  think  of  late  the 
tendency  of  the  courts  nas  been  to  treat  this  action 
in  what  I  may  term  a  more  common  sense  way 
than  it  had  been  previously  treated.  Just  as  in 
other  actions  of  tort,  it  has  been  held  that  persons 
to  whom  the  wrong  has  been  done  can  only 
recover  the  damages  flowing  from  the  wrong, 
so  in  actions  of  trover  it  has  been  the  tendency  of 
the  courts  to  hold  the  same.  I  will  only  refer  in 
supportof  my  viewtothecasesof  BrterZey  v.femiaQ 
(1 7  Q.  B.  937 ;  21  L.  J.  161,  Q.  B.)  and  Chinnery  v. 
rial  (&  H.  ft  N.  288 ;  29  L.  J.  180,  Ex.)  where  it  wwi 
held  that  the  person  whose  goods  have  been  teohni- 
cally  speakioK  oonverted  was  yet  not  entitled  to 
reeover  the  rail  value  of  those  g^oods.  But  if  the 
technicalities  surrounding  the  action  of  trover  are 
relied  on,  then  the  plaintiffs  here  are  met  with  one  of 
the  technical  rules,  or  I  might  also  say  a  substantial , 
rule,  which  surrounds  the  action  of  troyer.  It  is 
this:  if  a  plaintiff,  who  sues  in  an  action  of  trover, 
and  claims  to  recover,  does  recover  the  fall  value 
of  the  Koods,  it  follows  from  the  verdict  in  his 
favour  that  the  property  he  previoasly  claimed, 
and  in  respect  of  which  he  is  paid  the  full  valne, 
is,  upon  satisfaction  of  the  judgment,  transferred 
to  the  defendants.  No  doubt  there  are  oases  in 
which  the  defendants,  although  bound  to  pay  the 
fall  value  of  the  goods,  may,  owing  to  the  way  in 
which  they  have  disposed  of  the  goods,  be  niade 
to  retain  the  goods.  Bat  that  is  not  the  case 
quoad  the  person  saing  them.  He  is  assumed,  if 
he  is  to  reoover  the  full  value  of  the  goods,  to  be 
in  a  position  to  convey  or  transfer  to  the  defen- 
dants the  full  dominion  and  property  in  those 
goods  so  for  as  regards  any  act  of  his  own.  If 
that  be  so  how  stands  the  matter  here  P  There 
was  an  act  of  conversion  which  gave  a  right  of 
action,  and  subsequent  to  that  act  of  conversion 
a  transfer,  and  a  valid  transfer  of  the  property  in  the 
goods  from  the  person  who  afterwards  elects  to  bring 
an  action  of  trover  to  some  other  person,  who  was 
entitled  to  hold  the  goods,  and  who  on  the 
other  band  was  bound  to  pay  the  price  of  the  goods 
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to  tbe  plaintiffs.  Then  tbey  clearly  had  no 
dominion  over  tbeBe  goods,  and  no  property  in 
tbem  which  they  were  able  to  transfer  to  the 
defendants  npon  the  verdict  being  satisfied,  except 
tbe  property  which  they  possessed  between 
the  time  of  tbe  act  of  nnauthorised  delivery 
and  the  tima  when  they  did  anthorise  the  de- 
livery— in  other  words,  when  they  transferred 
tbe  {>roperty  to  the  third  person.  There- 
fore it  appears  to  me  to  follow,  from  the 
ordinary  roles  tonohing  the  action  of  trover,  that 
tliey  bad  no  right  to  recover  any  damages  bnt 
damages  for  the  deprivation  of  what  I  may  call 
the  control  of  the  goods  for  that  period  whiioh  I 
have  mentioned.  But,  inasmnch  as  it  is  admitted 
that  during  that  period  they  really  sastained  no 
damage  in  tbe  matter,  it  follows  that  they  can 
only  recover  a  verdict  in  the  action  for  nominal 
damages.  That  being  so,  and  inasmnch  as  the 
parties  really  have  stated  the  special  case,  and 
bare  come  down  to  the  hearing  upon  that  special 
case,  for  tbe  purpose  of  trying  the  substantial 
question  as  to  which  of  tbe  parties  shall  bear  tbe 
consequences  of  Grimmett's  frauds,  and  inasmuch 
as  it  18  held  now  that  tbe  plaintifis  themselves 
must  bear  tbe  consequences  of  those  frands,  it 
seems  to  me  to  follow  that  they  ought  also  to  bear 
tbe  costs  of  the  action  in  which  they  have  sub- 
stantially failed. 

Appeal  allowed,  and  order  appealed  from 
varied  to  the  extent  of  entering  judgment  for 
the  plaintifs  for  one  thiUing. 

Solicitors  for  the  plaintiffs,  Chester,  Urquhart, 
Mayhew,  and  Holden,  for  Arnold  and  Son,  Bir- 
mingham. 

Solicitor  for  the  defendants,  B.  F.  Boherts. 


HIGH    COURT   OF   JUSTICE. 

0HA2TCERT  DIVISION. 
Friday,  May  9. 
(Before  Fey,  J.) 
Chapham  «.  1£a8oh.  (a) 
Praeiiee — Order  LL,  r.2  a — Action  brought  againit 
executor  whUe  administr<Uion  action  pending — 
Tranrfer  to  Chancery  Divinon. 
A  judge  of  the  Chancery  Divinon  in  whose  court 
an  administration  action  is  pending  can  order 
the  transfer  to    himself  of  such  actions  only, 
hrotight  in  other  divisions  against  the  executor 
of  the  person  whose  estate  is  being  administered, 
as  are  brought  against  him  qua  executor. 
This  was  a  motion  on  behalf  of  the  plaintiff,  J.  T. 
Chapman,  'sole  executor  of  the  will  of  W.  Chap- 
man, that  an  action,  commenced  by  J.  Hardy,  B. 
H.  Johnstone,  and  Charles  Parker   (trading  as 
bankers  under  the  firm  of  Hardy  and  Co.),  in  the 
Common  Fleas  Division,  against  J.  T.  Chapman, 
as    defendant,    wherein    the    plaintiffs    claimed 
SllOZ.    17s.   balance  of  au  account   between   the 
plaintiff  and  defendants  between  Aug.  1877  and 
Jan.  1879,  might  be  transferred  to  the  Chancery 
Division  in  which  the  action  of  Chapman  v.  Mason 
was  now  pending  for  the  administration  of  tbe 
estate  of  Wm.  Chapman,  deceased. 

The  writ  in  the  adminiscration  action  was  issued 
in  Jan.  1879;  and  on  the  7t.h  Feb.  1879  the  usual 
administration  decree  was  made. 

.  («)  B«»)ort«d  by  Pba»k  Etaii»,  E«a.  lfaMm-»t.lM. 


The  plaintiff,  J.  T.  Chapman,  by  his  aSBdavit  ia 
support  of  the  motion,  stated  that  his  brother,  W. 
Chapman,  died  in  July  1877.  and  by  his  will  ■{>• 
pointed  the  plaintiff  his  sole  executor ;  that  Haidy 
and  Co.  bad  been  the  bankers  of  W.  Chaprain, 
and  at  his  death  be  was  indebted  to  Hardy  ud 
Co.  in  a  sum  of  31112.  8«.,  which  was  reduced  bya 
cheque  paid  into  the  bank  the  day  after  his  deatk 
to  3055!.  8s.;  that  after  tbe  death  of  W.  Ohapmu, 
tbe  plaintiff,  before  be  was  able  to  obtain  piobste, 
was  desirous  of  having  banking  facilities  st  onee^ 
and  he  thereupon  applied  to  Hardy  and  Co.  in  his 
character  of  executor  to  his  brother,  and  that 
they  opened  an  account  with  him  aa  such  executor, 
which  account  was  entered  as  "  W.  Ghapnuui, 
executor,  J.  T.  Chapman,  in  account  with.  Hardy, 
Johnston,  and  Parker ; "  that  such  aocoant  wu 
opened  by  the  plaintiff  solely  in  his  character « 
executor  to  bis  brother,  without  any  intention  of 
making  himself  personally  liable  for  the  balann 
of  3055Z.  8«.  due  from  his  brother;  that  tbs 
sum  shown  by  the  pass-book  to  have  been  paid  by 
the  deponent  into  the  said  account  between  Aag. 
1877  and  Jan.  1879  amounted  in  the  aggregate  to 
57132.  158.  7ci.,  while  the  sums  drawn  out  of  sooh 
account  between  those  dates  amounted  to 45912. 19(, 
being;  an  excess  of  payments-in  over  drawingi 
out  of  11212.  16«.  7a.,  and  that  all  the  cheqnm 
drawn  by  the  deponent  were  drawn  "on  accoaat 
of  Wm.  Chapman's  executor,  J.  T.  Chapmao." 
Messrs.  Hardy  and  Co.  bad  in  respect  of  tiiat 
account  considered  the  whole  of  suoh  excess  to  be 
applicable  to  the  reduction  of  tbe  balance  of 
30552.  Ss.  carried  over  from  tbe  aooount  of  W. 
Chapman,  and  had  applied  it  accordingly,  and 
the  action  brought  by  them  in  the  Common  Fleas 
Division  against  deponent  was  to  recover  bom. 
him  personally  the  balance  as  made  ont  by  tbem 
by  the  banking  account  so  opened  with  the  d»' 
ponent  as  W.  Chapman's  executor. 

Messrs.  Hardy  and  Co.,  by  their  affidavit  ia 
answer  to  these  statements,  said  that  tbe  plaintiC 
in  opening  the  before-mentioned  acconnt  did  ast 
at  any  time  reqnest  any  special  arrangement  that 
payments  to  be  made  by  him  should  be  carried  ta 
the  credit  of  any  account  separate  from  liif 
account  as  executor  of  his  brother,  W.  Chapmao; 
that  tbe  account  was  opened  in  tbe  osaal  aad 
ordinary  way  of  business  upon  the  understanding 
that  the  balance  due  from  W.  Chapman  would  b* 
paid  out  of  his  estate,  and  that  balance  was  aeooid- 
ingly  debited  against  the  account  opened  with  tbe 
plaintiff  as  suck  executor ;  that,  in  tbe  September 
following  the  opening  of  suoh  account,  tbe  plaintiff 
paid  into  the  said  banking  account  a  sum  of  SIOOL 
arising  from  the  sale  of  bis  brother's  hrauM 
slock,  whereby  the  original  amount  due  {rom  W. 
Chapman  was  discharged ;  but  that  the  said  J.  T. 
Chapman  had  continued  to  draw  npon  the  bsak 
for  various  large  sums  of  money  fpr  which  it  mt 
submitted  he  was  personally  liable,  and  it  was  for 
the  amount  due  in  respect  of  such  drawings  that 
the  action  in  the  Common  Pleas  Division  bad 
been  brought. 

Onslow  for  the  plaintiff. — This  motion  is  mads 
under  Order  LL.  r.  2  a.  A  similar  order  to  tfai* 
now  asked  for  was  made  by  Bacon,  Y.C.  in  Be 
Timms  (38  L.  T.  Bep.  N.  S.  679).  [Fkt,  J.— In 
that  case  the  action  was  brought  against  the  de- 
fendant as  executor,  though  it  was  for  a  devM- 
tavit.  If  I  am  an  executor,  and  tbe  estate  of  my 
testator  is  being  administered  in  an  action  in  tb» 
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Ohaaoery  Division,  and  a  runuing-doirn  action  is 
broaght  asainst  me  in  the  Common  Pleas  Diri- 
Bion,  can  I  ask  for  that  to  be  transferred  to  the 
Chancery  Division  ?]  The  plaintiff  is  an  executor, 
and  is  entitled  to  the  protection  of  the  ooart. 
[Fht,  J. — Either  he  owes  the  money,  or  he  does 
not  owe  it.  If  he  owes  it,  be  owes  it  personally. 
If  be  does  not  owe  it,  he  has  a  good  defence,  of 
which  he  may  avail  himself  'n  the  action  in  the 
Common  Fleas  Division.  I  do  not  say  that  the 
action  cannot  be  transferred,  bat  I  cannot  do  it. 
It  must  be  done  by  order  of  the  Common  Pleas 
Division,  with  the  consent  of  the  President  of  the 
Chancery  Division  ander  Order  LL,  r.  2.]  The 
ease  is  within  the  express  words  of  the  mle,  and 
the  order  asked  for  is  a  convenient  one  to  be 
made. 

Langworihy  for  Hardy  and  Co. 

Pet,  J. — Order  LI.,  r.  2  a,  provides  that  "when 
an  order  has  been  made  by  any  jadge  of  the 
Chancery  Division  for  the  .  .  .  administration  of 
the  assets  of  any  testator  .  .  .  the  jadge  in  whose 
eonrt  snch  .  .  .  administration  shall  be  pending, 
shall  have  power  ...  to  order  the  transfer  to 
soch  jadge  of  any  action  pending  in  any  other 
division  brought  .  .  .  against  the  executor  of  the 
testator  .  .  .  whose  assets  are  being  so  adminis- 
tered." In  the  present  instance,  it  appears  that, 
Messrs.  Hardy  and  Co.  have  broaght  an  action 
against  a  person,  who  is  an  execator,  for  the 
anaoant  of  a  certain  banking  acconnt,  as  a  per- 
sonal action.  It  is  said  to  be  an  action  against  an 
execntor,  and  so  it  is  in  one  sense.  Bat,  in  order 
to  be  within  the  rale  which  I  have  read,  it  mnst 
be  an  action  broaght  against  an  execator  qud, 
executor ;  and  this  action  is  broaght  against  him 
in  respect  of  a  personal  liability.  The  application 
most  be  refused  with  costs,  which  must  be  paid 
by  the  execator  personally. 

Solicitors:   W.  B.  A.  Kime;  G.  F.  Moresby' 
White.  

Tuesday,  June  10. 

(Before  Fbt,  J.) 

Powell  «.  Williahs.  (a) 

Traeliee — Trial  of  ittuee  of  faet  before  judge  and 
jury — Reaeont  for  order — Order  XXXVI.,  rr.  3, 
26.  29  a. 

Notice  of  motion  by  a  drfendant,  given  loithin  four 
da/ye  after  a  plainlif  hat  given  notioe  of  trial, 
for  a  direction  that  issues  of  faet  may  he  tried 
before  a  fudge  and  jury,  is  a  sufficient  notice 
Vfithin  Order  XXXVI.,  r.  3,  that  a  defendant 
vnshes  to  have  the  issues  so  tried. 

A  notice  of  such  a  desire  ought  not  to  state  the  par- 
tieuiar  issues  to  be  tried,  but,  generally,  that  the 
defendant  desires  to  have  the  issues  of  fact  tried 
before  a  judge  and  jury. 

Where  a  defendant  gave  notice  of  vMtion  for  a 
direction  that  certain  specified  issues  should  be 
tried  before  a  judge  and  jury  : 

Beld,  that  the  notiea  of  motion  was  an  expression 
of  desire  that  particular  issues  should  oe  tried, 
and,  though  not  the  proper  or  necessary  form  of 
giving  notice  required  by  rule  3,  satiified  the 
requirements  of  the  rule  ar^  went  beyond  it, 
and  that  an  order  must  be  made,  referring  it  to 
rhambers  to  setUa  proper  iss'ies  of  fad,   and 

k»>  it«w»t»*  br  Fkah  £tam,  Emu.,  B«iist«r.U-Law. 


directing  those  issues  to  be  tried  before  a  judge 

and  jury  at  the  particular  assizes. 
TsK  action  was  broaght  for  an    injnnction    to 
restrain  a  nuisance  ciiased  by  working  a  quarry 
in  the  county  of  Badnor. 

Notice  of  trial  before  Malins,  Y.G.  bad  been 
given  by  the  plaintiff,  and  a  notice  of  motion  had 
been  given  by  the  defendant  for  a  direction  that 
the  following  issues  of  fact  might  be  tried  at 
Presteign,  in  the  county  of  Badnor :  Whether 
the  defendant  had  carried  on  his  work  in  such  a 
manner  as  to  cause  a  nuisance  to  the  plaintiff ; 
whether  the  nuisance,  if  any,  existed  in  the  same 
degree  twenty  years  ago,  or  had  been  materially 
increased  during  the  last  twenty  years ;  what,  if 
any,  damage  had  been  occasioned  to  the  pitdntiff. 

The  motion  was  now  made  in  the  terms  of  the 
notice  of  motion. 

Higgins,  Q.C.  and  Ohapman  Barber,  for  the  de- 
fendant.— The  witnesses  reside  at  or  near  Badnor, 
and  the  expense  of  having  the  issues  tried  there 
will  be  less  than  if  the  witnesses  were  brousht.np 
to  London.  Prima  facie  the  defendant  liaa  a 
right  to  a  trial  by  jury.  In  Btuton  v.  Tohin  (40 
L.  T.  Rep.  N.  S.  Ill ;  L.  Rep.  10  Oh.  Div.  663) 
Malins,  Y.O.  said:  "  Ifany  oases  have  already 
occurred  before  me  in  which,  if  either  of  the 
parties  had  desired  a  jary,  I  should  very  willingly 
have  acceded  to  their  suggestion."  And  hA 
mentirais  several  of  such  cases,  one  of  which  is 
precisely  the  same  as  the  present  case.  It  is  im- 
material to  the  defendant  whether  the  whole 
action,  or  only  issues,  are  sent  for  trial.  The 
issues  asked  to  be  directed  to  be  tried  are  taken 
from  those  directed  by  Bacon,  V.C.  in  West  v. 
White  (36  L.  T.  Bep.  N.  S.  95;  L.  Bep.4  Ch. 
Div.  631).  [Fbt,  J.— The  objection  to  sending 
particular  issnea  to  be  tried  is,  that  other  questions 
of  fact  often  come  into  dispute.]  The  reason  for 
granting  this  order  is  soffioient.  In  West  v.  JKhite, 
fianon,  V.C.  says:  "The  reason  is  that  the  de- 
fendant desires  .  .  .  the  trial  by  jury."  They  also 
referred  to 

Order  XXXVL,  ir.  8,  26,  29  a : 
Bordier  v.  BurreU,  L.  Bep.  5  Cb.  Div.  512 ; 
Wood  aitd  Ivory  v.  Hamhlet,  L.  Bep.  6  Ch.INv.  113; 
SwinileU  v.  Btminghain  Sundicate,  35  L.  T.  Bep. 
N.  S.  Ill ;  L.  Bap.  3  Ch.  Div.  127. 

Glasse,  Q.C.  and  Oradmall  for  the  plaintiff'. — 
The  application  is  improper  both  in  substance 
and  in  form.  The  notice  of  motion  is  not  the 
notice  contemplated  by  rule  3.  Separate  notioe  of 
the  defendant's  desire  should  have  been  given 
before  the  notice  of  motion.  [Frt.  J. — It  may  be 
that  something  more  is  required,  but  it  is  plain 
that  the  notixie  must  show  an  intention  to  have 
a  trial  byjury.]  The  form  of  the  issues  is  not 
correct.  There  will  scarcely  be  accommodation 
for  all  the  witnesses  at  Presteign.  They  cited 
Mirehouse  v.  Bamett,  47  L.  J.  689,  Ch. 

Eiggias  replied. 

FxT.  J. — I  think  the  proper  order  to  make  in 
this  case  will  be  to  refer  it  to  chambers  to  settle 
proper  issues  of  fact  in  this  action,  and  to  direct 
those  issues  of  fact  to  be  tried  before  a  jud^  and 
jury  at  the  assizes  at  Hereford.  The  application 
now  made  by  the  defendant  is  nnder  Order 
XXXYL,  r.  3,  which,  having  provided  that  the 
plaintiff  may  give  notice  of  trial  of  an  action  and 
specify  the  mode  of  trial,  provides  that  the  de- 
fendaut  may,  upon  giving  notice  within  four  days 
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from  the  time  of  the  eervice  of  the  notice  of  trial, 
or  within  snoh  extended  time  as  a  court  or  judge 
may  allow,  to  the  efiect  that  he  desires  to  have 
the  isEces  of  fact  tried  before  a  judge  and  jury,  be 
entitled  io  have  the  same  so  tried."  The  words 
no  doubt  are  pennissiTe  as  regards  the  defendant, 
bDt  it  appears  to  me  they  are  obligatory  on  the 
court,  subject  only  to  the  discretion  given  to  the 
court  by  rule  26  of  the  same  order,  which  prorides 
that  the  trial  of  issues  without  a  jury  may  be 
directed  "  if  it  shall  be  desirable "  in  matters 
which  "  previously  to  the  passing  of  the  Act 
could,  without  any  consent  of  parties,  be  tried 
without  a  jury."  No  doubt  the  questions  of  fact 
in  this  action  could,  before  the  passing  of  the 
Act,  have  been,  without  the  consent  of  parties, 
tried  without  a  jury  in  the  Court  of  Chancery ; 
and  therefore,  if  I  saw  that  there  were  grounds 
on  which  it  appeared  to  me  to  be  desirable  that 
the  trial  should  not  take  place  before  a  jury,  I 
could  so  direct.  But  having  attended  to  what 
has  been  stated  before  me  in  this  matter,  and  the 
previous  decif>ions  of  other  judges,  I  do  not  find 
anything  which  makes  it  desirable  that  the  trial 
should  be  without  a  jury.  I  think,  therefore^ 
the  defendant  is  entitled,  under  Order  XXXYL, 
r.  3,  to  have  the  issues  of  fact  tried  before  a  judge 
and  jury,  and  I  therefore  direct  them  to  be  so 
tried  accordingly.  Then  this  objection  has  been 
urged,  that  the  defendant  has  not  been  correct  in 
point  of  form,  because,  although  he,  within  the 
time  extended  for  giving  notice,  has  given  his 
notice  of  motion,  he  did  not  give  simple  cotice 
out  of  court  to  the  plaintiff,  and  instead  of  re- 
quiring generally  that  the  issues  of  fact  in  the 
action  shoulil  be  tried  before  a  judge  and  jury,  ho 
has  required  that  the  specific  issues  shall  be 
tried  before  a  judge  and  jury.  I  think  that  the 
notice  of  motion  is  an  expression  of  a  desire  on 
the  part  of  the  defendant  that  particular  issues 
Bhonld  be  tried,  and  therefore,  although  I  do  not 
think  that  it  is  the  proper  or  necessary  form  of 
giving  notice  as  required  by  rule  3,  I  think  it 
satisnes  the  requirements  of  that  rule  and  goes 
beyond  it.  In  the  next  place,  it  seems  to  me 
that  the  defendant  has  been  in  error  as  to  the 
issues  of  fact  which  he  has  required  to  be  tried, 
because,  as  it  has  been  very  properly  admitted, 
those  specified  in  the  notice  of  motion  are  not  the 
proper  or  best  issues  of  fact  to  be  tried;  and 
in  the  next  place,  I  Uiink  that  what  the  de- 
fendant ought  to  have  required  is  generally 
that  issues  of  fact  should  be  tried.  TTpon  those 
points  of  form  it  appears  to  me  that  the  de- 
fendant hag  been  wrong.  Therefore,  although  I 
make  this  order,  I  shall  make  it  without  giving 
the  defendant  any  costs  of  this  motion.  I  do  not 
give  the  plaintiff  any  costs  of  the  motion,  because 
£e  has  resisted  it  in  ioio.  If  it  had  been  met  by 
a  consent  on  the  plaintiff's  part  to  give  the 
defendant  that  which  he  is  strictly  entitled  to,  I 
should  have  given  the  plaintiff  the  costs  of  this 
motion.  The  plaintiff  not  having  done  that,  I 
simply  make  the  order  without  costs  on  either 
side.  The  reasons,  signified  upon  the  order,  will 
be,  in  the  first  place,  that  the  locus  in  quo  is  more 
accessible  from  Herefordshire  than  from  Iiondou  ; 
that  a  large  number  of  witnesses  reside  in  places 
which  are  more  accessible  to  Hereford  than  to 
London ;  and  that  it  has  not  been  made  to  appear 
^  the  court  desirable  to  direct  a  trial  without  a 
■*  of  the  issues  of  fact. 


Solicitors  for  the*|  plaintiff,  Waikint,  Baker, 
BayUt,  and  Baker,  naai     Z^- 

Solicitors  for  the  defendants,'Jlfere<itiA(,  £oier<<, 
and  Mills. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  13. 

(Before  Cockbubn,  0  J^.  and  Mbllob,  J.) 

The  Prisok  Cohuissionebs  v.  The  Matob,  &c., 
or  Liverpool,  (o) 

Beformntory  school — LiabUUy  to  provide  propw 
dof  king  for  juvenile  offenders — Prxson  mdhorilit* 
—Befonnat(yry  Schools  Aei  1866  (29  *  30  Viet, 
e.  117).  ».  23— Prison  ^rf»  (28  *  29  Ptrf.  &  126; 
40|-41Ftc«.c.21,«.4), 

T.  M.,  a  juvenile  offender,  was  sentenced  by  (he 
stipendiary  magistraU  of  L.  to  a  short  term  tf 
imprisonment,  and  a  further  period  of  five  yean 
in  a  reformaiory  school.  Previotuly  to  hi*  enter- 
ing the  school  the  Prison  Oommissionert  of 
England  had  provided  the  said  T.  M.  viA 
dothing  proper  and  suitable  for  such  schoeL 
Under  the  Prison  Act  of  1865  the  mayor,  aUer- 
men,  and  burgesses  of  L.  were  iheprison  aailiia- 
rities  for  the  prison  of  the  borough  of  L.,  and 
under  the  B^fitmiatory  and  Indtutriai  Sdioeis 
Act  0/1866  they  stUl  are  the  authorities  for  tk 
reformaiortf  and  industrial  schools  of  the  borough. 
By  the  Prison  Act  of  1877  the  borough  prison  cf 
L.  urns  transferred  from  the  old  prison  authorities 
and  vested  in  one  of  Her  Majesty's  prindpd 
Secretaries  of  State.  The  queetum  was  whmer 
the  providing  of  dothing  for  juvenOes  senteiieed 
to  a  period  of  years  in  a  reformatory  or  industriii 
school  after  a  term  nf  imprisonment  was  a  pruo* 
or  reformaiory  school  eaipente,  and  whether  the 
Prison  Commissioners,  or  the  mayor,  aldermett, 
and  burgesses  of  L.,  as  the  authorities  having  ike 
management  of  the  reformatory  sdioois,  uiert 
liable  for  the  expense  of  such  doOdng. 

Hdd,  that  the  Prison  Oommissioners  were  ItoUt, 
and  that  Hie  mayor,  aldermen,  and  burgesses  cf 
L.  should  not  be  burdened  with  the  expenses  ef 
mailers  over  which  they  had  no  control. 

i  Tbis  was  a  case  stated  by  consent,  nnder  Older 
■  XXXIV.  r,  1.  :— 

1.  Down  to  the  commencement  of  Prison  Act) 
1877,  the  mayor,  aldermen,  and  bnrgeasea  of  the 
borough  of  Liverpool  acting  by  the  coonoil  wen 
the  prison  authority  of  the  borough  of  Liverpool, 
and  of  the  borough  prison  of  that  borough,  and 
as  such  authority  they,  down  to  the  commence- 
ment of  the  said  Prison  Act  1877,  were  liable  to 
defray,  and  they  defrayed,  the  expenses  mentioned 
in  sect.  23  of  the  Beformatory  Schools  Act  1866, 
in  the  case  of  youthful  offenders  sentonced  under 
sect.  14  of  the  last-mentioned  Act,  to  be  sent  to 
and  detained  in  a  certified  reformatory  Bchool, 
after  imprisonment  in  the  borough  prison  oE  the 
said  borough. 

2.  On  the  28th  March  1877  Thomas  Mol- 
loch  was  convicted  by  the  police  magistiBte  of  the 
borough  of  Liverpool,  of  an  offence  punishable 
with  imprisonment,  and  was  sentenced  to  be  im* 
prisoned  for  more  than  ton  days  in  the  above- 
mentioned  prison,  and  to  be  sent  at  the  expiration 
of  hia  peritM  oi  imprisonment  to  the  Beformatair 
school   ship    Akbar,    and   to   be  there  detained 
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far  a  period  of  five  years.   The  said  ship  Akbar 
was  a  certified  reformatory  acbool. 

3.  The  said  Thomas  Mulloch  iraa  imprisoned 
in  the  said  prison,  in  accordance  with  the  said 
sentence,  and  was  at  the  time  in  that  behalf 
directed  by  the  sentence  removed  by  the  plaintiffs 
to  the  said  reformatory  school,  and  was  there  re- 
oeived  and  detained  under  the  said  sentence. 

4.  Under  the  Prison  Act  1 877  the  said  prison 
became  Tested  in  one  of  Her  Majesty's  principal 
Secretaries  of  State,  and  during  the  whole  period 
of  the  imprisonment  of  the  said  Thomas  Mulloch 
in  the  said  prison,  the  general  superintendence 
of  the  said  prison  was  and  it  still  is  vested  in  the 
plaintiffs  under  the  said  Prison  Act  1877. 

5.  At  the  time  of  the  removal  of  the  said 
Thomas  Mulloch  from  the  said  prison  to  the  said 
reformatoiy  school,  the  said  Thomas  Mulloch  was 
possessed  of  proper  clothing  necessary  for  his 
decent  conveyance  from  the  prison  to  the  school. 

6.  Previously  to  and  for  the  pnroose  of  the  ad- 
mission of  the  said  Thomas  MuUocd  into  the  said 
reformatory  school,  be  was  also  provided  by  the 
plaintiffs  with  certain  other  clotbmg  at  a  cost  of 
30f .  Such  other  clothing  was  proper  clothing  for 
the  said  Thomas  Mulloch  requisite  for  his  admis- 
sion to  the  said  school,  and  unless  he  had  been 
srovided  with  such  last-menti(med  clothing  he 
iroold  not  hare  been  admitted  by  the  managers  of 
the  said  school. 

7.  A  qaestion  having  arisen  between  the  plain- 
tiffs and  the  defendants  with  respect  to  the 
liability  to  pay  for  such  last-mentioned  dothing, 
and  in  order  to  obtain  the  admission  of  the  said 
Thomas  MuUoch  into  the  said  reformatory  school, 
it  was  arranged  between  the  plaintiffs  and  the 
defendants  that  the  plaintiffs  should  repay  the 
cost  thereof  in  the  event  of  the  conrt  being  of 
opinion  that  the  defendants  were  liable  for  the 
cost  of  such  clothing. 

8.  The  question  is,  whether,  haTing  regard  to 
the  provisions  of  the  Prisons  Acts  1865  and  1877 
and  the  Beformatory  Schools  Act  1866,  the  de* 
fendants  were  liable  for  the  expense  of  proper 
clothing  requisite  for  the  admission  of  the  said 
Thomas  Mulloch  to  the  said  school. 

Poland  (the  Attorney-Qeneral  with  him),  for  the 
plaintiffs,  maintained  that  the  providing  the 
proper  clothine  before  entering  a  reformatory 
school  was  a  school  expense,  and  that  the  defen- 
dants were  liable  for  it.  The  mayor  and  corpora- 
tion of  Liverpool  were,  under  28  a  29  Yict.  c.  126, 
the  prison  authorities  for  the  borough  of  Liver- 
pool, and  by  29  &  30  Yict.  c.  117,  s.  8,  are  still  the 
anthorities  having  the  control  and  management 
of  the  reformatory  and  industrial  schools  of  the 
borough.  The  plaintifis  concede  that  by  40  &  41 
Vict.  o.  21,  s.  3,  the  prison  of  the  borough  of  Liver- 
pool became  vested  in  the  Home  Secretary,  who 
ima  appointed  the  plaintiffs  to  assist  him  in  carry- 
ins  oni  the  provisions  of  the  Act ;  but  the  mayor 
ai^  oorponttion  have  still  the  control  and  manage- 
ment of  the  reformatory  schools,  for  sects.  4  and  52 
of  the  Act  of  1877  must  be  read  together-  The 
clothing  requisite  for  admission  into  the  school 
does  not  come  under  the  4th  section,  which  deals 
with  the  defraying  of  expenses  connected  with 
prisoners.  [Cockbubn,  C.  J. — Up  to  the  time  that 
the  juvenile  offender  is  started  for  the  school  he  is 
a  prisoner,  and  all  expenses  connected  with  him 
are  prison  expenses.]  The  question  here  is  who 
IB  to  pay  for  the  boy's  suit  in  the  school.    Daring 


the  term  of  imprisonment  the  prison  authorities 
are  clearly  bound  to  support  the  prisoner,  but  by 
29  &  SO  Vict.  0. 117,  s.  23,  the  prison  authorities 
had  to  proTide  the  uniform  suits  of  th.e  children 
in  the  reformatory,  and  as  the  Act  of  1877  does 
not  affect  the  jumdiotion  of  the  defendants  in 
reference  to  their  borough  reformatory  schools, 
they  are  liable  to  defray  such  expenses.  The 
Legislature  undoubtedly  intended  that  the  borough 
authorities  should  retain  their  old  powers  of 
raising  rates  for  the  support  of  their  reformatory 
and  industrial  schools. 

B.  8.  Wright  (HerseheU,  Q.O.  with  him),  for  the 
defendants,  was  not  called  upon.  (But  see  ss.  23 
and  30  of  29  A  30  Yict.  c.  117,  and  ss.  52  and  57 
of  40  A  41  Yict  c.  21.) 

CocKBUKK,  C.J. — The  Legislature  clearly  in- 
tended by  the  Prisons  Act  of  1877  to  relieve  the 
local  rates,  and  to  throw  burdens  like  these  on 
impMial  taxation.  By  the  same  Act  the  powers 
and  jurisdiction  of  the  old  prison  authorities  with 
reference  to  reformatory  and  industrial  schools  are 
kept  alive,  but  not  their  duties  and  obligations,  and 
we  must  read  sect.  57  with  sect.  4.  This  providing  of 
suitable  clothes  is  a  prison  expense,  and  the  plain- 
tiffs are  liable  to  defray  it.  The  Government  have 
taken  away  the  control  and  management  of  prisons 
uid  prisoners  from  the  old  prison  authorities,  and 
they  must  not  be  saddled  with  the  expenses  of 
matters  over  which  they  have  no  controL 

Mhiox,  J. — I  am  of  the  same  opinion. 

JvdgmeiUfor  Ote  de/endant$, 

Solioitois  for  the  plaintiffs.  Ham  and  Fell. 

Solicitors  for  the  defendants,  F«i»n  and  Son,  for 
Sayner,  LiverpooL      

Thwriday,  May  8. 
(Before  CocKBUKir,  G.J.  and  LorES,  J.) 
Bxa.  ti.  Thx  Jusiicu  at  Wiltshibk.  (a) 

Poor  rata — Ohjeetion  to  vaiua'ion  liat — Time  for 
appealing — Union  Atsettment  Commitlee  Amend' 
ment  Act  1864  (27  #•  28  Viet.  e.  39),  ».  1—25  ^  26 
Viei.  e.  103. 

Where  a  valuation  list  hat  been  objected  to  before 
the  assessment  eommUtee,  and  eubsequently  a  rate 
has  been  made  based  upon  such  hst,  U  is  not  a 
condition  precedent  to  an  appeal  that  the  list 
should  again  he  objected  to  before  the  committee 
after  the  making  of  the  rale. 

A  supplemental  valuation  list  for  the  parish  of  8. 
was  deposited  by  tite  respondents  on  the  l3th 
AprU  1878.  The  aippeUant  on  the  lUh  May 
gave  to  the  assessment  committee  notice  of  objec- 
tion to  the  amount  at  which  they  were  rated  in  the 
said  Ust.  On  the  22»<i  May,  at  a  meeting  held  to 
consider  the  objection,  the  assessment  commitlee 
refused  to  reduce  the  amount,  and  approved  and 
signed  the  valuation  list.  On  the  23rd  May  a 
poor  rate  was  made,  amd  on  the  28th  May 
demanded,  tiie  appellants  being  assessed  to  tM 
same  on  the  amount  entered  in  ihe  supplemental 
list  The  next  meeting  of  the  assessment  com- 
mittee was  held  on  the  lith  June,  and  the  next 
Quarter  Sessions  on  ihe  2nd  July. 

The  appMants  again  gave  notice  of  objection  to  the 
list  on  the  Slst  July,  which  objection  wm  ovsr- 
ruled  on  the  4ih  Sept.  The  appellants  then 
gave  notice  of  appeal  for  the  Michaelmas 
Sessions   held    in    October,  but   the    Oowii  of 
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Reg.  v.  The  Justicis  of  Wiltshire. 
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Quarter  SkmIoim  decUned  to  eiUer  aiid  reepUe 
th»  avpeaL 
Htld,  thai  the  daeition  of  the   Court  of  Quarter 
Senions  teas  right,  as  the  appellants  having  been 
before  the  auettment  oommtttee  and  taken  excep- 
tion to  the  litt,  and  having  failed  to  obtain  relief, 
were  in  a  poeition  to  hmie  appeaied  at  Ou  Jviy 
Bessiona. 
This  was  an  application  for  a  mandamui  to  compel 
°  the  joatices  to  enter  continaances  and  hear  the 
appeal. 

It  appeared  that  an  application  was  made  by  the 
appellants,  the  Great  Western  Bailway  Company, 
to  the  Coart  of  Quarter  Sessions  for  the  county  of 
Wilts,  held  on  the  16th  Oct.  1878,  to  enter  and  re- 
spite an  appeal  against  a  poor  rate  made  by  the 
respondents,  the  assessment  committee  of  the 
Eijghworth  and  Swindon  Union. 

The  followinf^  were  the  facts  as  stated  for  the 
opinion  of  the  court : — 

1.  The  respondents,  on  the  13th  April  1878,  de- 
posited a  snpplemental  valuation  list  of  certain  rate- 
able hereditaments  in  the  parish  of  Stratton 
St.  Margaret,  in  which  list  the  property  in  the  occu- 
pation of  the  appellants  in  tne  said  parish  was 
entered  as  a  rateable  value  of  67032.  The  said 
parish  of  Stratton  St.  Maraaret  is  included  in  the 
Hi^hworth  and  Swindon  Union. 

2.  The  appellants,  on  the  11th  May  1878,  ^ave 
to  the  assessment  committee  for  the  Highworth 
and  Swindon  Union  (hereinafter  called  "  the 
assessment  committee")  notice  of  objection  to 
the  amount  at  which  their  said  property  was 
valued  in  the  said  valnation  list. 

3.  On  the  15th  and  22nd  May  1878  the  assess- 
ment committee  held  meetings  for  hearing  the 
objections  of  the  appellants,  and  on  the  latter  day 
refused  to  reduce  the  amount  at  which  the  said 
property  of  the  appellants  was  valued  as  aforesaid, 
and  duly  approved  and  signed  the  said  supple- 
mental valuation  list. 

4.  The  respondents,  on  the  23rd  Jttty  1878,  made 
a  poor  rate  of  ninepence  in  the  pound  for  the 
relief  of  the  poor  of  the  said  parish,  and  assessed 
the  appellants  to  the  same  according  to  the  rate- 
able value  of  their  property  appearing  in  the  said 
valnation  list. 

5.  The  rate  mentioned  in  the  last  paragraph  was 
duly  published  on  the  26th  May  1878,  and  de- 
mand made  upon  the  appellants  for  payment 
thereof  on  the  28th  May  1878. 

6.  The  next  meeting  of  the  assessment  com- 
mittee after  the  making  and  publication  of  the 
said  rate  was  held  on  the  12th  June  1878,  and 
the  next  quarter  sessions  for  the  county  of  Wilts, 
hereinafter  called  "  the  July  sessions,"  were  held 
on  Tuesday,  the  2nd  July  1878 ;  so  that,  if  it  was 
necessary  a^in  to  give  the  asseaament  committee 
notice  of  objection,  the  appellants  could  not  have 
given  the  proper  notices  in  order  to  appeal  to  the 
sessions  held  en  the  2nd  July.  The  appellants 
subsequently  to  the  12th  June  attended  two  meet- 
ings of  the  assessment  committee  bv  their  agent 
after  the  publication  and  demand  of  the  rate  afore- 
tsaid,  bnt  made  no  further  objection  to  the  said 
valnation  list  until  the  31st  July  1878,  when  the 
appellants  gave  notice  of  objection  against  the 
said  valuation  list  to  the  assessment  committee, 
who  on  the  ith  Sept.  1878,  at  a  meeting  for  hear- 
ing amongst  others  the  said  objections  of  the 
appellants,  refased  to  grant  any    relief  to  the 

'■pellonts. 


8.  The  appellants,  on  the  17th  Sept  1878,  gave 
notice  to  the  respondents  and  to  the  assessment 
oommittee  of  their  intention  to  appeal  against  the 
said  poor  rate  to  the  next  quarter  sessions  to  be 
holden  in  and  for  the  county  of  Wilts,  and  in  pD^ 
snance  of  such  notice  application  was  made  it 
the  Wilts  quarter  sessions  held  on  the  16th  Oct. 
1878,  to  enter  and  respite  the  appeaL 

9.  It  was  objected  on  the  part  of  the  respon- 
dents that  the  Coart  of  Quarter  Sessions  haa  do 
jurisdiction  to  entertain  the  application  to  enter 
and  respite  the  said  appeal  on  the  following 
grounds :  (1)  That  the  appellants  ought  to  hart 
appealed  to  the  next  quarter  sessions,  ie^  tb« 
next  practicable  sessions  after  the  allowance  ud 
publication  of  the  poor  rate,  pursuant  to  17  Gea 
2,  c.  38.  s.  4,  for  there  was  ample  time  between  the 
28th  May  1878  (the  day  the  rate  was  demanded) 
and  2nd  July  1878  (the  day  of  holding  the  Jalj 
quarter  sessions)  for  the  appellants  to  have  girea 
the  twenty -one  days'  notice  to  the  assessment  oam- 
mittee  as  required  by  sect.  1  of  the  27  &  28  Vict. 
o.  39.  of  their  intention  to  appeal  at  the  next 
quarter  sessions.  (2)  That  the  appellants  havicK 
objected  to  the  valuation  list  on  the  15th  ud 
22nd  May  1878  before  the  assessment  oommittee, 
and  failed  to  obtain  relief,  bad  done  all  the  Legis- 
lature intended  should  be  done'  by  the  pnmso 
contained  in  the  Ist  section  of  the  27  &&  Vict. 
0.  39,  and  that  it  was  not  neoeesary  for  the  appel- 
lants to  go  throogh  the  same  process  of  object- 
ine  again  after  the  first  poor  rase  based  upon  nidi 
valuation  list  had  been  allowed,  but,  if  still 
aggrieved,  they  Rhonld  forthwith  have  given  the 
twenty-one  days'  notice  of  intention  to  appeal  to 
the  July  quarter  sessions,  which,  was  the  next 
sessions  after  the  failure  to  obtain  relief,  and  that 
having  failed  to  go  to  such  sessions  they  had  loat 
the  right  of  appeal  at  the  following  October 
quarter  sessions.  (3)  That  if  it  was  neoessuy 
for  the  appellants  to  renew  their  objection  to  the 
assessment  oommittee  to  the  valuation  list  after  s 
poor  rate  based  upon  sndi  list  had  been  allowed 
and  published,  such  objection  should  have  been 
preferred  at  the  meeting  of  the  assessment  oom- 
mittee next  alter  demand  of  the  rate  on  the  28th 
May  1878  had  been  made,  and  not  deferred  until 
the  31st  July  1878,  after  two  meetings  of  the  oom- 
mittee had  been  in  the  meantime  holden. 

10.  The  appellants  contend :  (1)  That  notwitli- 
standing  their  having  objected  to  the  said  vsloa- 
tion  list  as  aforesaid  before  any  rate  was  made 
upon  the  basis  of  it,  they  had  no  right  of  ^>pe*l 
against  the  said  poor  rate  until  they  had  given  to 
the  assessment  committee  notice  of  objection 
against  the  valuation  list  in  force  in  the  aaiid 
parish  at  the  time  of  the  making  of  the  said  rate, 
and  had  failed  to  obtain  relief  in  the  matter,  aad 
that  the  fact  of  the  appellants  having  stated 
their  objection  to  the  saia  valuation  list  to  the 
assessment  committee  before  the  approval  of  the 
said  list  by  the  ^sessment  committee  did  not 
relieve  the  appellants  from  the  necessity  of  objectr 
ing  to  the  said  list  after  the  making  of  a  rate  on 
the  basis  of  it  as  a  oondition  precedent  to  as 
appeal  against  the  said  rate.  (2)  That  as,  the  said 
rate  was  published  on  the  26th  May  1878,  and  tht 
nest  meeting  of  the  assessment  committee  was 
held  on  the  12th  June  1878,  it  was  impncticable 
for  the  appellants  ,  if  <^eir  contention  in  the  last 

laragraph  is  correct,  to  appeal  to  the  July  Beminim, 
kuse  a  decision  of  the  assessment  oommittee 
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coald  not  be  obtained  in  time  to  enable  the 
appellants  to  give  the  requisite  twenty-one  days' 
notice  of  appeal  prior  to  snch  quarter  sessions. 
(3),  That  as  it  was  impracticable  to  appeal  to  the 
jalr  sessions,  the  appellants  were  not  obliged  im- 
mediately to  object  against  the  said  yalaation  list, 
bat  that  their  notice  of  objection  given  on  the 
2l8t  Jaly  1878  as  aforesaid  was  sufficient,  and 
that  it  was  not  until  the  assessment  committee  on 
the  4th  Sept.  1878  refused  to  grant  relief  asafore- 
aaid,  the  appellants  became  entitled  to  appeal 
to  the  sessions  held  on  the  16th  Oct.  1878. 

II.  The  question  for  the  opinion  of  the  court 
is :  Whether  the  Court  of  Quarter  Sessions  were 
'  right  in  decidnig  that  they  bad  no  jurisdiction  to 
enter  and  respite  the  appeal  against  the  said  poor 
rate,^  If  the  court  shall  be  of  opinion  that  the 
decision  of  the  Court  of  Quarter  Sessions  was 
wrong,  then  the  appeal  is  to  be  entered  and  re- 
■pited  as  asked  for. 
By  27  &  28  Vict.  c.  39,  s.  1 : 

Befne  an^  appeal  shall  be  heard  by  any  special  or 
quarter  aeaaiona  against  a  poor  rate  made  for  any  parish 
confaised  in  any  union  to  which  the  Union  Assessment 
Committee  Aet  1863  apjriies.  tiie  ap^Ilant  riiall  give 
twenty-one  days'  notice  m  writing  previoas  to  the  sp^al 
or  oparter  sessions  to  whidi  siudi  appeal  is  to  be  made 
of  ue  intention  to  appeal,  and  the  grounds  thereof,  to  the 
astessment  conunittee  of  snch  onion,  provided  that  no 
penon  shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  conformity  with  the  Talna- 
tkm  list  appiored  of  by  sndi  eomnuttee  nnless  he  shall 
We  given  to  snoh  ooaunittee  notice  of  objection  against 
the  said  list,  and  shall  have  failed  to  obtain  snoh  rriief 
in  tbe  matter  as  he  deems  jnst ;  and  which  objection, 
after  notioe  given  at  any  time  in  the  manner  prescribed 
by  the  said  Act  with  respect  to  objections,  tiie  committee 
shall  hear,  with  fnll  power  to  call  for  and  amend  Ba<^ 
liBt,&o. 

B.  E.  WOtter,  Q.C.  (Copes  with  him),  for  the 
sppellants,  contended  that,  before  notice  of  appeal 
coald  Im  given,  the  appellants  most  have  marde 
objection  to  the  list  BnboeqiMnt  to  the  making  of 
the  rate  based  upon  that  list.    He  cited 

Big.  r.  Cheat  Wutem  Railway  Campaiiy,  L.  Bep.  4 

4b.  328;  SOL.  T.  Eep.  481; 
Xeg.  r.  The  Jutticee  of  Derbyshire,  25  L.  T.  Bep.  43 ; 
Reg.  V.  The  Quardiane  of  BiggleevMide  Union,  21  L. 
T.Eep.4»4. 

Oharler,  Q.C.  and  BavenhiU,  for  the  respondents, 
showed  cause  in  the  first  instance,  and  oontended 
^t  it  was  sufficient  if  objection  were  made  to  the 
list  prior  to  the  appeal,  and  that  b«iiig_  so,  the 
justices  rightly  decided  that  they  bad  no  jurisdic- 
tion to  respite  this  appeal,  whidi  might  fairre  been 
made  at  the  July  sesaionB. 

CocKBUKir,  C.J. — I  am  of  opinion  that  this  mlo 
nwved  for  by  Mr.  Webster  must  be  refused.  The 
esse  all  tnms,  no  doubt,  upon  tbe  modification 
introdnoed  by  the  1st  section  of  tbe  27  i(  28  Yict. 
«■  39,  of  the  preceding  Act  of  tbe  25  A;  26 
Vict.  c.  103.  Under  the  first  of  those  two  Acts 
of  Parliament  a  party  could  appeal  against  a  rate 
founded  npon  a  Talnation  list  approved  by  the 
Maessment  committee,  without  having  taken  an 
objection  befwe  the  assessment  committee  to  his 
assessment  or  the  assessment  of  other  people  upon 
that  valuation  list.  The  new  Act  comes  in  and 
uys  that  no  one  shall  appeal  against  a  rate  who 
shall  not  have  givan  notice  to  tbe  assessment 
oommittee,  and  who  shall  not  have  taken  objec- 
tion to  the  valuation  list  before  he  appeals  against 
the  rate.  That  is,  no  doubt,  to  a  certain  extent, 
a  salutary  provision,  for  this  reason :  the  purpose 


of  tbe  valuation  list  and  the  legislative  oppor- 
tanity  given  to  take  exception  to  that  list  was  a 
means  of  preventing  the  expense,  sometimes  ^eery 
considerable  expense,  of  going  to  quarter  Bessiona 
to  appeal  against  a  rate  and  to  get  relief.    By  the 
alteration  of  the  Talnation  list   it   could  be  ob- 
tained cheaply  and  readily   without  occasion  to 
resort  to  the  more  expensive   process  of  going 
before  tbe   quarter  sessions  on  appeal.    On  the 
other  hand,  it  being  left  open  to  a  party  to  appeal 
without  having  recourse  to   the  more  summary 
and   less  expensive  mode  of  obtaining  relief,  the 
Legislature  mterpoeed  and  SMd,  "  Yon  shall  not 
appeal  against  a  rate  until  or  unless  " — for  that  ia 
the  way  I  read  ,tbe  statute — "you  have   been 
before   the   asseesmeBt    oommittee,     and    have 
Bought   there  the  reKef  which  yon  may  obtain 
in    this    cheaper  and  easier    mode;  nnless  joa 
are    defeated    there,    you    shall    not    be    per- 
mitted  to    have   recourse  to   the    more  expen- 
sive   process    of   appealing   against   a    rate   of 
taking  it  to  the  quarter  sessions.    Mr.  Wdjster's 
contottion  is,  that,  although  the  party  deeming 
himself  aggrieved  and  desirous  of  appealing  baa 
in  the  first  instance  gone  before  tbe  assessment 
oommittee,  and  there  sought  the  relief  which  it 
was  the  object  of  all  this  legislation  to  make  him 
seek  in  that  easier  form,   instead  of    going  to 
quarter  sessions  to  appeal ;  that,  althoagh  he  has 
been  once  before  the  rate,  as  soon  as  the  rate  w 
made  upon  the  valuation  lists  with  reference  to 
which  his  objection  has  been  already  heard  and 
determined,  he  must  go  again,  and  go  through 
the  very  same  discussion,  in  order  to  he  entitled 
to  appeal  against  the  rata.    Now  that  in  itself 
woula  be  a  legislative  absurdity  of  so  striking  a 
character,  that  one  cannot  suppose  the  tiegislalnre 
could  have  intended  anything  so  nonsensical.     It 
desires  that  a  man  shall  go  mfore  tbe  assessmant 
oommittee,  and  makes  it  a  condition  of  his  being 
entitled  to  appeal  to  quarter  sessions,  but  never 
could  have  intended  that,  having  done  before  the 
rate  was  made  that  which  the  statute  desired 
be  should  do,  he  shall  be  obliged  to  go  through 
it  over  again  in  order  to  be  entitled  to  bring  his 
appeal  to  quarter  sessions.    I  should  struggle  to 
the  utmost  against  a  conclusion  involving  really 
80  preposterous  an  absurdity  as  that.     Bat,  says 
Mr.  Webster,  the  court  is  bound  by  its  former 
deoisiou  in  the  Oreat  Western  case,  where  it  was 
held  that,  although  the  valuation  list  is  by  the  Act 
of  Parliament  permanent,  and   need  not  be   re- 
newed in  the  shape  of  a  fresh  valuation  list,  and  - 
therefore  rate  after  rate  may  be  made  in  succes- 
sion on  the  same  Talnation  list,  thk  oonrt  held 
no  doubt  that  between  each  successive  rate,  if  a 
man  intend  to  appeal  against  a  later  rate,  he  must 
challenge  the.  valuation  list,  although  the  Act  of 
Parliament  intended  to  make  it  permanent,  and 
that  that  is  atifclusiTe  in  the  present  case.    I  own 
that  the  present  discussion  has  somewhat  shaken 
my  confidence  in  the  correctness  of  that  decision: 
but  it  is  by  no  means  necessary  to  overrule  it  on 
the  present  occasion,  because  the  two  cases  appear 
to  me  to  be  plainly  distinguiBbable.     A  man  may 
not  have  appealed  against  tbe  first  rate,  he  may 
have  relied  upon  tbe  opportunity  of  a  fresh  valua- 
tion  list  being  made   to   which  he  conld  make 
exception,  circumstances  may  have  induced   him 
to  desist  from  presenting  an  appeal  against  the 
first  rate;  bat  when  be  finds  the  valuation  list  is 
kept  in  a  state  of  permanrncy,  vnd  he  feels  that 
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he  has  been  aggrieved  by  the  first  rate  npon  him, 
he  taaj  well  say,  when  the  eeoond  rate  oomeB,  "  I 
will  appeal  against  a  rate  founded  on  that  valaa- 
tion  list."  Then  he  does  not  satisfy  the  exigency 
of  the  Act  of  Parliament,  which  says,  "  You  shaU 
not  appeal  nnless  yon  have  objected  to  the  valua- 
tion list,"  unless  he  object  to  the  list  as  the  list 
npon  which  the  second  rate  has  been  founded. 
That  decision,  as  fiu-  as  it  goes,  is,  or  at  all  events 
may  be,  what  the  Legislature  might  well  be 
thought  to  have  had  in  its  contemplation,  and 
what  I  think  ia  essential  to  the  worlcing  out  of 
this  legislation,  that  though  the  valuation  list  is 
by  the  terms  of  the  Act  to  be  permanent  until  a 
new  one  is  made,  yet,  in  order  that  there  may  not 
be  any  appeal  without  objection  being  taken  to 
the  list,  which  might  be  cured  in  that  simple  and 
summary  manner  instead  of  appeal  to  quarter 
sesoionB  being  resorted  to,  it  is  necessary  to  ap- 
peal for  the  purpose  of  eaoh  sueoeasive  rate 
against  the  valuation  list  to  which  exception  not 
only  may  be  taken,  but  must  be  taken.  I  think, 
looking  at  it  in  that  point  of  view,  the  former 
deoinon  of  the  Court  of  Queen's  Bench  remains 
intact,  and  we  may  give  effect  to  this  legislation 
by  saying,  at  all  events,  where  a  second  rate  is  not 
in  question,  where  yon  are  dealing  with  the  first 
rate  made  after  the  valaation  list  has  been  ap- 
proved, that  the  party  who  has  been  before  the 
assessment  committee  and  has  there  taken  his 
exception  and  has  failed  to  obtain  relief,  ia  then  in 
condition  at  once  to  appeal  to  the  next  practicable 
tfutteter  sessions.  It  is  admitted  that  the  next  prac- 
ticable quarter  sessions  is  the  one  to  which  the 
appeal  should  be  made,  and  that  between  the  time 
when  this  valuatian  list  was  finally  approved  by  the 
committee  and  the  2nd  of  July,  tne  necessary 
period  would   have   elapsed,'  and  therefore  the 

Snarter  sessions  and  the 'one  to  which  Uie  appeal 
bould  have  been  made. 
LoFES,  J. — ^I  have  nothing  to  add. 

Bide  di$eharged  teiti  eoiti, 
Solidtor  for  the  appellants,  B.  B.  Nelton. 
Solioitors  for  the  respondents,  Bradford    and 
Foote,  Swindon. 

PEOBATB,   DIVORCE,   JlKD   ADMIRALTY 
DIVISION. 

ADMIBALTY   BUSINESS. 

Tueiday,  May  13. 

(Before  Sir  B.  Phlldcobb.) 

Tm  Abdbxs  Ekafb.  (a) 
AmxL  yBOH  nrraKioB,  couxi. 
8alvag«—PQotage. 
A  pmrgon,  whether  a  pilot  or  not,  who  take*  charge  of 
a  veseel  in  dittreie,  with  the  consent  of  her  matter, 
it  entitled  to  talvage  reward,  in  the  dbience  of 
an  expreti  eotUract  to  the  contrary. 
Benible,  it  it  immaterial  whether,  under  iwih  cireutn- 
ttaneet    at  would  entitle  a  person  to  salvage 
reward  in  any  cote,  the  person  claiming  salvage 
does  or   does  not  hold   lumtelf  out  rightly  or 
wrongly  at  being  a  pilot,  to  long  at  he  perform* 
the  service. 
The  Frederick  (1  W.  Bob.  16)  approved. 
This  was  an  appeal  in  an  action  of  salvage  from  the 
decision  of  the  City  of  London  Court. 

(a)  lUpOTUd  tj  J.  F.  ASPIRAU  and  F.  W.  lUlin,  Eiqi., 
Burtoten«tJ«ir. 


I'he  facts  were,  that  the  Anders  Knape,  a 
Swedish  screw  stosimer,  whilst  on  a  voyage  from 
Sweden  to  Cadiz,  got  ashore  on  the  night  of  the 
IStbFeb.  1879,  on  the  Long  Sand;  she  got  off 
without  assistance  the  next  morning,  but  with 
her  rudder  damaged,  and  anchored  in  eleven 
fathoms  water. 

The  plaintiffs  were  the  master  and  others  be- 
longing to  the  fishing  smack  Faith,  and  on  the 
morning  of  the  I'lth  they  heard  guns  fired,  and 
proceeded  in  conseauenoe  to  the  Long  Sand,  and 
soon  after  noon  they  fell  in  with  the  Ander* 
Knape. 

The  master  of  the  Faith  went  on  board  and  took 
charge  of  the  ship  to  bring  her  into  Harwich.  The 
contention  for  the  plaintiffs  was,  that  the  master 
of  the  smack  was  not  a  pilot,  and  did  not  en- 
gage as  such,  and  that  the  Andlers  Knape  being^  in 
distress  both  by  reason  of  the  damaged  condition 
of  the  rudder,  and  also  from  the  ignorance  oi  the 
locality,  that  the  services  rendered  her  were 
salvage  services.  The  defendants  contended  that, 
at  the  time  the  plaintiflis  came  on  board,  the 
Anders  Knape  had  a  signal  for  a  p'lot  flying,  and 
that  the  smack  exhibited  a  flag  which  led  those 
on  board  the  Anders  Knape  to  suppose  that  she 
was  a  pilot  boat,  and  that  the  person  who  ultimateW 
turned  out  to  be  master  of  the  Faith  was  engaged, 
in  consequence  of  his  otm  proceedings,  as  a  pilot 
and  for  the  purpose  of  piloting  the  ship  into 
Harwich,  and  that  therefore  there  was  nothing  to 
convert  the  service  into  a  salvage  service. 

The  flag  which  was  prodaced  by  the  master  of  the 
smack  was  red  and  white  in  two  horizonal  stripee, 
Uie  upper  one  being  white,  and  with  a  narrow 
border  of  blue.  The  regulation  as  to  the  flags  to 
be  carried  by  pilot  boats  and  pilots  is  contained 
in  tJie  Merchant  Shipping  Act  1854  as  follows : 
C%sraet«ru(t«f  <tf  Pilot  Baatt. 

346.  Every  pilot  boat  or  ship  shall  be  disianpiiahed 
by  tiie  fdlowing  ohaiaoteristaos  ;  (that  is  to  say,)  (1.) 
....  (2.)  ....  (8.)  When  afloat,  a  flag  at  the  maat- 
heaid  or  on  a  sprit  or  ataJlf,  or  in  some  other  eqiiaJIj 
oonapionotia  idtnation ;  aaoh  flag  to  be  of  large  dimensions 
oompared  with  the  size  of  the  boat  or  Bhu>  carryiiif  Ou 
same,  and  to  be  of  two  oolonrs,  the  npper  horiAmtaT  half 
white,  and  the  lower  horiiontal  half  red : 

And  it  shall  be  the  duly  of  the  master  of  snch  boat  or 
ship  to  attend  to  the  following  particulars:  First,  that  tte 
boat  or  Mp  possesaea  all  the  above  ohazacteristiei ; 
secondly,  that  the  aforesaid  flag  is  kept  clean  and  distiiio^ 
BO  as  to  be  easily  disoemed  at  a  proper  distance  ;  and 
lastly,  that  the  names  and  nnmbers  before  mantaoaad 
are  not  at  any  time  concealed ;  and  if  defanlt  is  made  ia 
any  of  the  above  partioalars  he  shall  incur  a  penalty 
not  ezoeeding  20i.  for  each  default. 
(fuaV^Ui  Pilot  to  Hsplaiy  Flag,  though  not   in    Pilet 

347.  WheneTer  any  qoalifled  pilot  is  carried  off  in  a 
boat  or  ship  not  in  tlui  pilotage  service  he  shall  e^nhit 
a  flag  of  tM  above  description,  in  order  to  show  tiirt 
■noh  boat  or  ship  has  a  qualified  pilot  on  board  ;  and  it 
he  fails  to  do  so,  without  reasonable  cause,  he  shall  incur 
a  penal^  not  exceeding  501. 

Penalty  on  ordinary  boat  displaying  PHot-fiag. 

348.  If  any  boat  or  ship,  not  having  a  licensed  pilot 
on  board,  dispU^s  a  flag  of  the  above-mentioned  dewuip- 
tion,  there  muJI  be  incurred  for  every  such  offenoe  a 
penalty  mot  exceeding  SOL,  to  be  recovered  from  the 
owner  or  from  themarter  of  snch  boat  or  ship. 

There  was  great  conflict  of  evidence  as  to  the 
conversation  which  took  place  between  the  master 
of  the  Faith  and  the  captain  of  the  Anders  Knape, 
and  as  to  whether  the  damage  to  the  rudder  of 
the  Anders  Knape  was  of   such  a  nature  as  to 
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materially  interfere  with  her  Bteering,  and,  if  so, 
whether  the  master  of  the  Faith  was  aware  of  the 
ftct  when  he  took  char(;e. 
BuekneU  for  the  plaintiffs. 
Mybwrgh  for  the  defendants. 
]&.  CommiBsioner  Ebbs,  in  delivering  jadgment, 
said  that,  on  the  facts,  he  was  quite  satisfied  that 
it  was  pilotage  and  nothing  else.  The  two  flags  are 
conolosiTe — one  flag  flying  for  a  pilot,  and  another 
flag  which  is  practically  a  pilot  flag ;  one  showing 
that  a  ship  wanted  a  pilot,  and  the  other  flying  a 
flag  which  nnst  be  taken  for  a  nilot  flag.  The 
aerrioes  were  offered  and  aooeptea  solely  as  those 
of  a  pilot.  I  think  there  onght  to  be  some  mode 
of  preventing  the  nse  of  a  lag  like  that :  it  is  a 
pilot  flag,  witn  two  bine  borders  above  and  below. 
That  is  enough.  It  is  to  all  intents  and  purposes 
a  pilot  flag,  and  the  captain  of  the  Anders  Knape 
treated  it  as  saoh.  The  suit  is  dismissed  with 
costs. 

From  this  decision  the  plaintiffs  appealed,  and 
the  appeal  came  on  for  hearing  in  the  Admiralty 
Division  on  May  13, 1879. 

Olarkton  for  the  appellants. — ^This  is  a  salvage 
service.  It  was  rendered  in  a  place  out  of  any 
pQotage  district,  and  therefore  it  ia  immaterial 
whether  the  flag  was  similar  to  a  pilot  flag  or  not. 
That  the  ship  was  in  need  of  assistance  is  obvious 
from  the  £Mst  that  she  did  not  proceed  on  her 
voyage  direct,  but  was  bronght  into  a  port  of 
refuge. 

Mybmrgh  for  respondents. — The  plaintiff  held 
himself  out  as  a  pilot,  and  contracted  to  pilot  the 
Andar$  Knap»  from  the  place  where  he  boarded 
her  into  Harwich  for  pilotage  reward,  and  there- 
fore  he  cannot  recover  salvage. 

Sir  B.  Phillimobs. — This  is  a  case  about  which 
I  admit  I  was  exceedingly  doubtful  in  the  coarse 
of  the  argument.  I  have  been  referred  to  the 
case  of  The  Frederiek  (1  W.  Bob.  16),  cited  in  The 
JSdua  (L.  Bep.  4  Ad.  &  Eoa  31 ;  28  L.  T.  Bep. 
N.  S.  41),  where  Dr.  Lnshington  says :  "  It  has 
been  urged  in  the  argument  for  the  owners  that 
pilots  are  not  to  convert  their  duties  into  salvage 
services.  This  may  be  a  correct  position  under 
ordinary  circumstances ;  at  the  same  time  it  is  to 
be  obflorved  that  it  is  a  settled  doctrine  of  this 
Court,  that  no  pilot  is  bound  to  go  on  board  a 
vessel  in  distress  to  render  pilot  service  for  mere 
pilotage  reward.  If  a  pilot,  being  to}d  he  would 
receive  pilotage  only,  refused  to  take  charge  of  a 
vessel  in  that  condition,  he  would  be  subjected  to 
no  censure ;  and  if  he  did  take  charge  of  her, 
would  be  entitled  to  salvage  remuneration." 
Now,  the  facts  of  this  case  are  these :  This  foreign 
vessel  had  been  on  the  sand,  and  had  sustained 
some  damage  to  her  rudder.  Sbe  was  therefore 
in  a  ooodition  in  which  salvage  services  might  be 
rendered  to  her.  The  plaintiff  in  this  case — the 
master  of  the  Faith — says  that  he  went  on  board 
this  vessel,  and  was  told  by  the  captain  that  the 
rudder  was  broken,  and  that  the  ship  had  been 
agrotmd.  A  considerable  quantity  of  evidence  is 
prodnoed  as  to  whether  he  contracted  as  a  salvor, 
or  whether  he  contracted  as  a  pilot.  It  has  been 
well  put  by  Mr.  Myburgh  that  in  this  case  it 
might  be  contended  that  he  contracted  to  act  as 
a  pilot.  But  his  own  evidence  is  distinctly  the 
other  way.  He  says  he  told  the  captain  that  he 
was  a  fisherman,  and  that  he  told  him  he  could 
conduct  his  ship  into  Harwich,  that  is  to  say,  if 


he  wished  it ;  that  he  could  help  him  to  go  into  a 
port  of  refuge,  where  he  could  get  the  damage  done 
to  his  vessel  repaired.  Supposing  nothing  had 
been  said,  supposing  the  master  of  the  Faith  had 
gone  on  board  the  ^n<fer(  Knape  without  saying 
anything  at  all,  and  the  captain  had  said,  "  I  want 
to  go  to  Harwich,"  and  the  master  of  the  FaUk 
had  proceeded  to  put  the  vessel  in  a  right 
direction,  could  it  be  doubted  that  he  had  per- 
formed a  salvage  service,  looking  to  the  state  of 
the  ship,  and  the  fact  that  he  had  been  asked  to 
take  her  to  a  place  where  she  could  be  repaired  P 
I  am  of  opinion  that  the  facts  of  the  case  are 
brought  within  the  judgment  of  Dr.  Lnshington 
in  the  case  to  which  I  have  referred  (The  Frederick, 
1  W.  Bob.  16).  I  think  that  that  was  a  case  in 
which  he  would  be  "  subject  to  no  censure  if  he 
refused  to  take  charge  of  the  vessel,  and  if  he  did 
take  charge  of  her  he  would  be  entitled  to  salvage 
remuneration,"  unless  he  had  expressly  con- 
tracted. I  think  that  there  was  a  salvage  service, 
although  I  admit  that  the  distinction  is  a  nice  one. 
I  think  that  the  jadge  of  the  court  below  was 
misled  by  the  word  pilotage ;  but,  upon  the  whole, 
I  am  of  opinion  that  a  salvage  service  was 
rendered,'  and  that  the  salvage  remuneration 
should  be  awarded,  and  I  shall  award  SOI.  with 
the  usual  oosts.    There  will  be  leave  to  appeal. 

Solicitors  for  appellants,  Lowlest  and  Oo. 

Solicitors  for  respondents,  Stokes,  Saunders,  and 
Stokes. 


CBOWir  CASES  XIESE&VED. 

Saturday,  June  21. 

(Before  Lord  Colebidok,  O.J.,  Kellt,  O.B., 
Denkan  and  Field,  J  J.,  PoixocK  and  Huddu- 
STON,  BB.,  Manisit,  LiNDur,  Hawkins,  and 

LOFSS,  JJ.) 

Beg.  v.  Owen  HnaHES.  (a) 

Perjury — Petty  sessions — Jurisdiction  of  justices 
— niegal  arrest — Want  of  information  in  writing 
or  on  oaih. 

H.,  a  police  eonstahle,  obtained  an  illegal  warrant 
against  S.  for  tusauUiruf  him  and  obstructing 
him  ia  the  discharge  of  his  duty.  H.  arrested 
8.  thereon,  arul  took  him  before  the  magistrates 
t»  felty  sessions,  who  convicted  and  sentenced  8. 
to  six  months'  imprisonment  with  hard  labour. 

No  objection  was  taken  by  S.  to  the  proceedings, 
and  he  called  a  witness  to  show  he  was  not 
guilty. 

S.  was  afterwards  indicted  for  perjury  committed 
by  him  at  the  hearing  nf  tlie  ease  at  petty  sesiions, 
and  convicted  by  the  jury,  subject  to  the  opinion 
of  this  court  as  to  the  jurisdiction  of  the  justices 
in  petty  sessions,  because  there  was  no  written 
information  nor  oath  to  support  the  warrant. 

Held  {Kelly,  C-B.  dissenliente),  that  the  justices 
had  jurisdiction  to  hear  and  determine  the  ease 
against  S.,  notwithstanding  he  was  brought 
before  them  on  an  illegal  warrant,  and  there  wu 
no  written  information. 

Case  reserved  for  the  opinion  of  this  court  by 
Bramwell,  L.J. 

Owen  Hughes  was  convicted  before  me  at  the 
last  Anglesea  Assizes  (Jaly  1878)  of  perjury. 

He  swore  falsely  and  corruptly  on  the  hearing 

(a;  Beportedbjr  JoHic  Thokfs'js,  Ewi.,  B«nl(t«r4t-I«w.  T 
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of  it  charge  against  John  Stanley  at  petty  sessieua 
for  an  assanlt  on  him,  Oiren  Hughes,  and  for 
obstraoting  him,  heing  a  police  constable,  in  the 
discharge  of  his  duty. 

But  it  was  objeotod  that  the  defendant  Owen 
Haghes  should  be  aoqnitted  on  thn  ground  that 
the  proceedings  were  informiU  and  without  juria- 
diction  in  the  magistrates  who  heard  the  case. 

Hughes  went  to  the  office  of  the  olerk  to  the 
jnstioes,  saw  there  a  clerk  of  the  clerk,  and  told 
him  he  wanted  a  warrant  against  John  Stanley 
for  assanltiag  him  and  obstructing  him  in  the 
discharge  of  his  dnty.  The  clerk  gave  him  a 
form  of  a  warrant  to  that  effect,  which  Hughes 
took  to  a  magistrate,  who  signed  it. 

There  was  no  written  information  nor  oath  by 
Hngfaes  or  any  other  person  to  found  or  justify 
the  issuing  of  the  warrant. 

Stanley,  however,  was  arrested  on  the  warrant 
by  Hughes,  and  brought  before  the  magistrates. 
The  case  was  gone  into  of  assault  and  obstrnctioD. 
No  objection  wan  taken  by  Stanley,  who  defended 
himself,  and  called  a  witness  to  show  he  was  not 
guilty. 

I  overmled  the  objection,  and,  as  I  have  eaid, 
the  defendant  Hughes  was  convicted. 

I  have  now  to  ask  the  Court  for  the  Considera- 
tion of  Grown  Cases  Reserved  whether,  because 
there  was  no  written  information  nor  oath,  I 
ought  to  have  directed  an  acquittal.  If  I  ought, 
the  conviction  should  be  quashed,  otherwise  not. 

The  defendant  was  discharged  on  bail,  to  appear 
at  the  nexli  Assizes  for  Anglesea. 

G.  Bbakwell. 

Bramwell,  L.J.  stated  further  to  the  court  that 
there  was  no  evidence  at  the  trial  before  him  that 
the  warrant  was  produced  before  the  magistrates ; 
that  no  one  then  thought  it  necessary  to  inquire  into 
such  a  matter;  and  that  the  case  at  the  trial  was 
conducted  on  the  footing,  that  the  case  before  the 
magistrates  was  conducted  in  the  same  way  as  it 
would  have  been  if  the  warrant  had  been  issued 
on  a  written  information  duly  sworn  to. 

The  case  was  argued  twice,  first  on  Nov.  23,  30, 
and  Dec.  6,  1878,  before  Kolly,  O.B.,  Mellor, 
Denman,  and  Field,  JJ.,  and  Pollock,  B.,  and  the 
Court,  after  taking  time  to  consider  its  judgment, 
directed  the  case  to  be  re-argued  before  a  full 
court,  and  it  was  re-argued  accordingly  before 
the  above-named  ten  judges  on  Maroh  8  and  15, 
1870. 

0.  Bowen  for  the  prisoner. — ^The  conviction  can- 
not be  sustained.  It  was  essential  that  there 
should  have  been  a  written  information  to  sustain 
the  warrant  for  the  arrest  of  Stanley.  Without 
an  information  there  is  no  charge,  and  without  a 
charge  there  is  no  issue  between  the  prisoner 
and  the  Crown.  The  necessity  for  the  information 
appears  from  Paley  on  Convictions,  64  (5th  edit.). 
The  information  or  charge  was  the  basis  of  the 
whole  proceeding,  and  without  that  being  laid  upon 
oath,  there  was  no  legal  trial  or  hearing  beK)re 
the  magistrates  in  petty  sessions,  any  more  than 
there  could  be  a  criminal  trial  before  a  judge  at 
the  assizes  without  an  indictment ;  all  the  pro- 
ceedings were  coram  non  judiee.  The  only  statute 
under  which  the  sentence  on  Stanley  could  have 
been  imposed  is  the  34  &  35  Yiot.  o.  112  (Pre- 
yenDion  of  Crime  Act),  8.  12,  which  enables 
justices  to  inflict  a  term  of  imprisonment  not 
exceeding  six  months  with  hard  labour  for  assaults 


on  constables   in   the   execution    of  their  datj. 
Assuming  the  justices  to  have  proceeded  under 
that  statute,  sect.   17  enacts  "  that  any  offence 
against  that  Act  may  be  prosecuted  before  a  conrt 
oE  summary  jurisdiction,  in  England  in  muiner 
directed  by  the  11  ft  12  Vict.  o.  43,  and  any  Act 
amending  the  same."    Sect.  1  of  the  11  k  12  Yict. 
c.  43  enacts  that  in  all  cases  where  an  iaforiBatioa 
shall  be  laid  or  complaint  made  the  jnstioes  miy 
issue  a  summons  requiring  the  person  snmnioiied 
to  appear  to  answer  to  the  said  information  or  com- 
plaint provided  also  that  no  objection  shall  be 
taken  or  allowed  to  any  information,  complafait,  or 
summons  for  any  defect  therein  in  substanoe  or 
form,  or  for  any  variance  between  such  inibraa- 
tion,  complaint,  or  summons,  and  the  eridenoe 
produced  at  the  hearing  of  such  information  or 
complaint.    Then  seot.  2  enables  justices,  if  they 
think  fit,  upon  oath  ar  affirmation  substantiating 
the  matter  of  such  information  or  complaint,  to 
issue  their  warrant  to  arrest  the   party  charged 
or  complained  against  if   he  does  not  appear  to 
the  summons.     Sects.  4,  7,  8,  9  also  show  that 
it  was  intended  by  the  Act  that  the  information 
should  be  in  writing.     Sect.  10  eoacts  that  eveiy 
information  for  any  offenoe  punishable  upon  sum- 
mary conviction,  unless  some  particular  Ast  oE 
Parliament  shall  otherwise  require,  may  be  made 
or  laid  without  any  oath  or  affirmation  being  made 
of  the  truth  thereof,  except  where  the  jasticee 
shall  issue  their  warrant  in  the  first  instance  (as 
here  was  the  case),  and  in  everj  such  case  the 
matter  of  such  information  shall  be  substantiated 
upon  oath  before  any  such  warrant  shall  be  issoed. 
Toe  language  in  sect.  10  is  imperative  and  not 
directory  merely.    To  give  them  jurisdiction  the 
justices  in  petty  sessions  should  have  folbired  the 
course  prescribed  in  11  ft  12  Yiot.  c.  43,  and,  not 
having  done  so,  the  proceedings  were  coram  no* 
judice,tknd  perjury  could  not  be  committed  byaper- 
Bon  giving  evidence  under  such  oircamstancea.  In 
Caudle  v.  Seymour  (1  Q.  B.  889)  it  was  heM  that  a 
justice's  warrant  was  bad  which  did  not  show  enj 
information  on  oath  on  which  the  warrant  wu 
issued;   and,  further,  that  a  deposition  on  oath 
taken  by  the  justice's  clerk,  the  justice  not  being 
present,  nor  at  any  time  eeeing,  examining,  or 
hearing  the  deponent,  was  irregular,  and  no  justi- 
fication for  the  proceedings  founded  upon  it    V 
it  be  said  that  this  is  procedure,  and  does  net 
affect  the  jurisdiction  of  the  magistrate,  that  may 
be   met   by  the  observation  of  Coleridge,  J.  iu 
Oaudle  V.  Seymour:  " It  is  true  that  a  magistrate 
here  has    jurisdiction    over  the  offence   in  the 
abstract,  but  to  give  him  jurisdiction  in  any  par- 
ticular cane  it  must  be  shown  that  there  was  a 
proper  charge  upon  oath  in  that  case.     A  man  has 
no  right  because  he  is  a   magistrate  to   order 
another  to  be  taken  for  an  offence  over  which  be 
has  jurisdiction  without  a  charge  re^larly  made." 
So  in  the  present  case  it  is  oonoeded  that  the 
justices  had  jurisdiction  in  the  abstract  over  the 
offence,  but  it  is  contended  that  they  had  no 
jurisdiction  in    the  charge  against   Stanley  for 
want  of  a  written  information  on  oath.    The  oaaet 
of  Reg.  v.Pearce  (9  Cox  C.  C.  258;  22  L.  J.  75, 
M.  C.)  and  Beg.  v.  Millard  (6  Cox  C.C.  150 ;  22  L.  J. 
108,  M.  C.)  were  then  referred  to.   In  Beg.  v.  Carr 
(10  Cox  C.C.  564)  it  was  held  that  it  should  be 
proved  distinctly,  on  the  trial  of  an  indictment  for 
perjury,  what  the  charge  was  on  the  hearing  of 
which  the  false  evidence  was  given.     In  that  case 
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Kelly,  C.B.  said :  "  This  is  an  indictment  for  per- 
jaiy,  on  the  trial  of  which  offence  it  is  neuessary 
to  prove,  first,  that  perjury  was  committed— that 
is,  that  the  party  charged  has  deposed  on  oath  to 
something  that  is  ontrae ;  and,  secondly,  that  that 
evidence  is  material  to  the  issue  before  the  tribunal 
where  the  inqniry  takes  place.    In  this  case  the 
perjury  arises  on  the  hearing  of  a  charge  against 
Lambe  before  certain  ma^strates,  and  the  juris- 
diction on  their  parts  to  entertain  it  is  the  point  in 
(question.    We   most  see  whether  the  case  dis- 
tinctly shows  that  the  charge  was  made  to  and  in 
the  preflenoe  and  hearing  of  the  accused  in  order 
to  ascertain  whether  what  was  sworn  was  material 
to  the  issue.    The  charge  mast  be  colleoted  from 
the  statement  in  the  case,  and  looking  at  that,  it 
appears  that  Lambe  was  in  some  way  or  other 
made  personally  to  appeur  before  the  mag^trates, 
when  certain  evidenoe  on  some  charge  or  other 
was  given.    We  find,  first,  that  a  summons  seems 
to  have  been  made  out,  but  whether  that  was  ever 
served,  or  left  the  magistrates'  ofBce,  or  waa  de- 
livered to  the  police  officer,  or,  if  so,  whether  he 
ever  showed  it  to  the  accubed,  does  not  appear. 
It  is  further  stated  that  Lambe  appeared  before 
the  magistrates,  and  evidence  was  heard  which 
there  is  reason  to  believe  was  in  relation  to  a 
charge  of  selling  beer  without  a  licence ;  but  what- 
ever  may  have  been  the  charge,  we  look  in  vain 
for  any  charge  distinctly  stated,  whether  written 
or  ora^  on  which  the  defendant  gave  evidence, 
and  in  relation  to  which  such  evidence  is  said  to 
have  amounted  to  perjury.    Perjury  is  assigned 
in  the  indictment  by  alleging  that  the  prisoner 
swore  falsely  on  the  hearing  of  the  charge.    To 
sustain  that,  the  charge  ahonld  distinctly  be  proved, 
and  I  nowhere  find  any  statement — I  do  not  mean 
ca  which  we  may  not  speculate  as  to  the  charge — 
but  any  such  statement  as  distinctly  shows  the 
charge  against  Lambe.    Two  documents  are  set 
cat,  nether  of  which  appears  to  have  been  shown 
cr  made  known  to  Lambe.    How  do  we  know  that 
the  charge  was  not  keeping  open  his  house  for  the 
sale  of  beisr  at  unlawful  hours  P    I  do  not  say  that 
we  are  to  infer  that,  bat  how  can  we  say  that 
liambe  may  not  have  been  before  the  magistrates 
without  any  summons  or  information,  or  any  real 
charge  having  been  made  known  to  him  F    Under 
these  circumstances,  and  without  reference  to  the 
authorities  cited,  I  think  the  conviction  should  be 
quashed."    The  case  of  Beg.  v.   BcoUon   (69  B. 
4'J3;    13  L.  J.  58,   M.   C.)    also    supports  the 
defendant's    conclusion,   thongh    that    was    not 
an  indictment  for  perjury.    The  case  of  Turner 
v.    The    Postmagter-Oeneral    (5    B.    &    S.   756; 
:.U   L.  J.   10,   M.   G.),  which  will   be   cited    on 
the  other  side,  depended  on  a  particular  statute. 
It  has  been  said  that  a  person  by  appearing  waives 
an  irregularity  in  the  process  by  which  he  is  sum- 
moned before  the  court,  but  it  is  contended  that 
there  can  be  no  waiver  in  a  criminal  case  of  any 
matter  which  goes  to  the  root  of  the  jurisdiction 
of  the  justices.    The  information  in  writing  was 
essential  to  the  jurisdiction  of  thejnstioes,  and 
the   want  of   that  could  not  be  waived.    What 
charge   was  there    when    Stanley  was    brought 
before  the  magistrates  9    [Denman,  J. — May  not 
The  magistrates  have  said  to  the  constable  when 
Stanley  was  brought  before  them,  "  What  do  yon 
charge  this  man  withP"  and  may  not  the  constable 
have  replied,  "I  charge  him  with  assaulting  me  in 
the  execution  of  ray  duty."]    That  would  not  do. 


it  a  written  information,  as  is  contended,  is  neces- 
sary. There  was  no  proof  that  the  defendant  was 
sworn  in  any  judicial  proceeding.  If  Stanley  was 
brought  before  the  bench  for  an  offence  under  the 
24  <fc  25  Yict.  o.  100,  he  could  not  be  convicted 
under  the  S4&  35  Viet.  c.  112  : 

Martin  r.  Pridgean,  1  E.  A.  E.  778 ;  28  L.  J. 
179,  ML  C. 
The  information  is  not  mere  process,  but  proce- 
dure, and  goes  to  the  root  of  jurisdiotion.  "The 
question  of  jurisdiction  does  not  depend  on  the 
truth  or  falsehood  of  the  charge,  but  upon  it* 
nature ;  it  is  determinable  on  the  commencemeut. 
not  at  the  conclusion  of  the  inquiry,"  per  Lord 
Denman,  OJ.  in  Beg.  v.  Bolton  (1  Q.  B.  74).  In 
Beg.  V.  BriekhaU  (33  L.  J.  ISti,  M.  O.)  a  person  was 
summoned  under  the  5  &6  Will.  4,  o.  76,  s.  81,  for 
assaulting  a  constable  in  the  execution  of  his  duty, 
but  convicted  under  the  24  &  25  Vict.  c.  100,  s.  42. 
of  a  common  assault,  and  Grompton,  J.  held  that 
the  ccmviction  was  made  without  jurisdiction.  In 
the  present  case  the  false  oath  was  not  taken  on 
the  charge  of  which  the  prisoner  waa  convicted. 
Sect.  4  of  11  &  12  Vict.  o.  43,  was  evidently  framed 
on  the  assumption  that  the  information  was  to  be 
in  writing,  and  there  could  not  be  a  waiver  of  the 
oath  required  to  substantiate  the  information 
where  a  warrant  is  issued  by  magistrates  in  the 
first  instance  under  sect.  10.  The  case  of  Blake 
V.  Beeeh  (L.  Bep.  1  Er.  Div.  320)  is  a  decision  in 
the  defendant's  favour.  Most  of  the  decisions 
where  it  has  been  said  that  the  want  of  a  summons 
or  information  was  waived  are  civil  oases. 

Poland  for  the  prosecution. — The  conviction  was 
right.  The  justices  who  heard  the  case  had  juris- 
diction, and  the  false  swearing  of  the  defendant  at 
such  hearing  amounted  to  perjury.  The  question 
is  whether  the  bearing  was  (utram  yum  judiee.  The 
warrant  was  improperly  isaned,  and  Stuiley  was 
illegally  arrested  and  brought  before  the  justices, 
but  he  was  before  them,  and  his  case  was  to  be 
dealt  with  by  them  in  some  way.  No  qnestion 
arises  now  as  to  the  illegality  of  the  arrest,  or  of 
the  conviction  of  Stanley;  the  only  question  is 
whether  all  that  took  place  at  the  hearing  was 
eoram  nan  jndioe.  [EJSLtT,  O.B. — What  do  yon 
say  the  charge  before  the  justices  was,  and  in  what 
form  was  it  made  P]  It  is  sufficient  to  say  that  a 
charge  was  made  orally,  and  that  upon  the  hearing 
of  that  charge  the  defendant  swore  falsely  and 
corruptly.  Whatever  was  the  form  of  the  charge 
against  Stanley  before  the  justices,  he  had  an 
opportunity  of  defending  himself  ag^ainst  it.  A. 
man  may  bie  charged  in  the  first  instance  with  a 
particular  offence,  and  on  the  hearing  it  may 
appear  that  the  man  has  committed  a  second 
offence.  In  such  cases  the  justices  exercise  their 
discretion,  it  may  be  to  commit  summarily  or 
send  the  case  for  trial,  or  to  dismiss  'the  first 
charge  and  convict  for  the  second  offence.  Surely 
the  magistrates  have  jurisdiction  over  the  entire 
matter  in  such  cases.  In  the  present  case  the 
constable  at  the  time  of  the  commission  of  the 
assault  might  have  arrested  Stanley  and  taken 
him  before  the  justices,  and  the  charge  then  would 
have  been  oral.  The  warrant  in  this  case  was  nor. 
the  charge — it  was  merely  the  authority  of  the 
justices  to  arrest  Stanley,  and  when  Stanley  wan 
before  the  magistrates  the  charge  was  then  made. 
[Mbllok,  J. — Was  Stanley  in  custody  for  the 
offence  or  any  other  offence  legally  P]  Are  the 
justices  to  enter  upon  a  preiimiuHry  inquiry 
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whether  a  persou  before  them  charged  with  a 
breach  of  the  peace  is  legally  brongfat  before  them  P 
[ElsLLT,  C.B. — Then  what  prevents  a  man  not 
legally  in  cnstody  from  walkmg  away  P  Muzhoa, 
J. — l^e  Judses  of  the  Superior  Courts  have  power 
over  all  kinas  of  offences,  yet  the  courts  never 
exercise  the  jurisdiction  wiihoat  inquiring  into  the 
legality  of  the  proceedings.  What  more  power 
has  a  justice  of  the  peace  P]  The  jnrisdiction  of 
a  justice  of  the  peace  arises  on  a  breach  of  the 
peace,  and  it  arises  when  a  person  is  brought 
before  him  charged  with  a  breach  of  the  peace, 
and  that  person  has  the  opportunity  of  defending 
himself  against  the  charge.  There  is  no  law  that 
requires  the  cbsrge  to  be  made  in  writing.  A 
man  when  bronght  before  a  justice  on  a  charge 
is  to  be  dealt  with  according  to  law,  if  the  charge 
is  one  over  which  the  justice  has  jurisdiction.  The 
Yagrant  Act  (5  Geo.  4,  c.  33,  s.  6)  authorises  any 
person  to  apprehend  a  vagrant,  and  forthwith 
take  bim  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  the  provisions  of  the  Act. 
That  is  an  instance  where  there  is  no  preliminary 
formal  charge,  and  the  justice  must  necessarily 
inquire  whether  the  person  apprehended  was  found 
offending  as  a  vagrant,  and  false  swearing  upon 
the  inquiry  would  amount  to  perjuiy.  In  Beg.  v. 
MiUard  (Dears.  C.  0. 166 ;  6  Cox  0.  C.  156)  Wight- 
man,  J.  mled,  on  an  objection  on  the  trial  of  an 
indictment  for  perjnry,  "that  the  magistrates  had 
jurisdiction  to  hear  a  charge  under  the  Malicious 
Trespass  Act  (7  &  8  Geo.  4,  c.  30,  s.  24),  althoa^h 
the  information  was  not  on  oath,  and  that  the  omis- 
sion to  lay  the  information  on  oath  was  an  error  in 
procedure  onl^"  and  Jervis,  C.J.  said  that  Wight- 
man,  J.  was  right  in  saying  that  the  information 
on  oath  was  a  matter  of  procedure  only.  Jervis, 
O.J.  also  said :  "  If  a  party  charged  appear  before 
a  magistrate,  hia  jarisdiction  is  founded  to  hear 
and  determine  the  case,  but  if  he  does  not  appear 
the  proceedings  must  be  under  the  30th  section 
of  the  7  &  8  Gea  4,  c.  30,  and  there  must  be  an 
information  on  oath  in  order  to  justify  an  e»  parte 
proceeding."  In  OSimerv,  The Pottmaster-Omerdl 
(5  B.  &  8.  756;  34  L.  J.  10,  M.  C.)  the  passage 
from  p.  54  of  Falev  on  Convictions  was  relied  on, 
yet  it  was  held  that  the  want  of  an  information 
and  a  summons  was  cured  by  the  appearance  of 
the  appellants  before  the  justices,  and  that  they 
bad  waived  the  objection  that  they  were  not  legally 
in  custody  on  the  charge,  and  therefore  that  the 
justices  had  jnrisdiction  to  commit.  A  man  may 
waive  anything  in  the  nature  of  procedure. 

BlaU  T.  Beech,  L.  Sep.  1  Ex.  Div.  320;  45  L.  J. 
Ill,  M.  C. ; 

Reg.  v.Berry.Bea 0.0.46;  SCoxC.C.lSl; 

Reg.  T.  Hurrell,  3  Fo8.  A  Fin.  171, 
were  then  cited. 

Bowm  in  reply. — It  is  conceded  that  there  may 
be  a  waiver  of  process,  but  not  of  procedure.  Pro- 
cess is  merely  to  bring  a  man  before  a  justice,  but 
where  the  procedure  is  dictated  by  statute,  as  in 
this  case,  by  sect.  17  of  34  &  35  Yict.  c.  112,  the 
mode  prescribed  is  a  condition  precedent  to  the 
jurisdiction  which  must  arise  at  the  commence- 
ment of  the  hearing.  See  note  to  Grippe  t. 
Dwden  (1  Sm.  Lead.  Cas.  735).  In  B-ex  v.  Fear- 
ehire  (1  Leach  C.  C.  202)  Lord  Mansfield  said  that 
it  was  the  indispensable  duty  of  the  magistrate  to 
take  all  charges  in  writing  of  whatsoever  nature, 
kind,  or  complexity  they  might  be.  In  this  oase 
an  information  nun  required  in  writing,  and  the 


absence  of  it  rendered  the  inquiry  at  petty  sesmui 
one  coram  non  judiee. 

Cur.  adv.  vuU. 

Juru!  2 1 . — LopES,  J. — The  fSusts  of  this  case  and  the 
Acts  of  Parliament  and  authorities  which  bear  opoa 
it  have  been  fully  gone  into  by  the  judgments  of  ths 
other  members  of  the  court  which  I  have  read.  I 
agree  in  substance  with  the  judgments  which  will 
be  delivered,  but  do  not  desire  to  commit  mjselE 
to  any  opinions  which  have  been  expressed  col- 
lateral to  the  question  before  us.  I  think  the 
warrant  in  this  case  was  mere  process  for  the  par 
pose  of  bringing  the  party  complained  of  before 
the  {notices,  and  had  nothing  whatever  to  do  with 
the  jurisdiction  of  the  justices.  I  am  of  opiaioii 
that  whether  Stanley  was  summoned,  broo^t  bf 
warrant,  came  voluntarily,  or  was  broogbt  I7 
force,  or  under  an  illegal  warrant,  is  immateriil 
Being  before  the  justices,  however  bronghtthere.  the 
justices,  if  they  had  jurisdiction  in  respect  of  tim 
and  place  over  the  offence,  were  competent  to 
entertain  the  charge,  and  being  so  competent  * 
false  oath  wilfully  taken  in  respect  of  sometbtng 
material  would  be  perjnry. 

Hawkiks,  J. — I  am  of  opinion  that  the  oon- 
viction  was  right,  and  ought  to  be  affirmed.  In 
arriving  at  this  opinion,  I  have  assumed  as  a  bet, 
from  the  oase  as  stated,  that  Stanley  was  arrested 
and  brought  before  the  justices  upon  as  illeeal  t 
warrant  as  ever  wai  issued — a  warrant  signed  \tf 
a  magistrate  not  only  without  any  written  infonai- 
tion  or  oath  to  justify  it,  but  without  anyinfonns- 
tion  at  all.  It  follows  that  the  magistrate  who 
issued  the  warrant,  and  the  defendant  who  with 
knowledge  of  the  ille^litjr  executed  it,  were  liable 
to  an  action  for  false  imprisonment.  If  anthorit; 
were  wanting  for  this,  I  need  but  refer  to  GoMiie 
V.  Seymour  (1  Q.  B.  889),  and  Morgan  v.  Hugiet 
(2  T.  B.  231),  per  Ashhurst,  J.  Wrongful,  how- 
ever, as  were  the  proceedings  by  which  Stinlej 
was  brought  into  the  presence  of  the  magistimte), 
to  answer  a  charge  which  up  to  that  moment  had 
never  been  legally  preferred  against  him,  yet  befon 
those  magistrates,  and  in  his  presence,  a  chaige 
was  made  over  which,  if  duly  made,  they  hid 
jnrisdiction.  Upon  that  charge  it  was  that  the 
hearing  proceeded,  and  in  support  of  that  etttrp 
it  was  that  the  defendant  was  sworn,  and  in  giving 
his  evidence  swore  corruptly  and  falsely.  The  eue 
expressly  finds  that  the  alleged  perjury  was  ood- 
mitled  "  on  the  hearing  of  a  charge  against  Johi 
Stanley  at  petty  sessions  for  an  ansanlt  on  hioii 
Owen  Hugnes,  and  for  obstructing  him,  being  • 
police  constable,  in  the  discharge  of  his  duty." 
Compcuing  this  finding  with  the  language  of  the 
24  &  25  Yict.  c.  100,  s.  38,  which  enacts  that 
"  whosoever  shall  assault,  resist,  or  wiUaUj 
obstruct  any  police  officer  in  the  dne  ezecatioo 
of  his  duty  shall  be  guilty  of  a  misdemeaooar,"  I 
come  without  hesitation  to  the  oonolosioa  thtt 
the  charge  was  that  of  the  indictable  offenM 
created  by  that  statute ;  and  I  do  not  think  * 
donbt  could  have  been  suggested  as  to  thi;,  hM 
we  not  been  informed,  in  the  course  of  th' 
argument,  that  the  justices  in  the  result  dealt 
summarily  with  the  case,  and  oonvicbed  Stsnlef 
under  sect  12  of  34  &  35  Yiot.  c.  112  of  » 
assault  upon  Hughes,  being  a  constable,  in  the 
execution  of  his  duty,  and  sentened  him  to  M 
months'  imprisonment  with  hard  labour.  The 
case  does  not  find  in  what  form  the  charge  vu 
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made,  whether  in  writing  or  othnrwisa  In  my 
opinion,  writing  was  anneoessary ;  but  even  were 
ic  10, 1  would,  in  the  absence  of  nvidenoe  to  the 
contrarr,  assnme  it  to  have  been  properly  made, 
»s  did  Orompton,  J.  in  Turner  ▼.  The  Po$tmaiter- 
Omtrai  (S4i  L.  J.  12,  M.  G.)-  Now,  a  charge  having 
been  made  before  them  of  an  indictable  offence, 
committed  within  their  jnrisdiotion  by  a  person 
then  bodily  present,  it  seems  to  me  the  jastioes 
were  bound  to  take  nognizanoe  of  it.  The  17th 
section  of  11  &  12  Vict.  o.  42,  expressly  recognises 
the  lenity  of  depositions  of  witnesses  taken  in 
cases  m  which  persons  obarg^  with  indictable 
offences  are  "  broaght "  before  justices  "  with  or 
withoat  warrant."  Had  the  jastioes  proceeded 
npon  the  defendant's  deposition  to  oommifc 
Stanley  for  trial,  instead  of  convicting  him  sam- 
marily,  it  is  difficult  to  see  what  possible  objection 
could  have  been  made  to  the  legality  of  their  pro- 
ceedings. They  did  not,  however,  think  fit  to 
adopt  that  oonrse.  They  took,  it  is  true,  the 
erioenoe  on  oath  of  the  defendant  anon  the  charge 
for  the  indictable  misdemeanoar  created  by  24  &  26 
Tiot  a  100,  but,  having  done  so,  they  proceeded 
to  convict  summarily  under  a  different  statute 
(34  &  85  Vict.  c.  112)  without,  as  I  collect,  any 
new  information  or  ohaiwe  of  the  latter  offence ; 
in  short,  they  convicted  nim  of  an  offenoe  with 
which  he  bad  never  bem  legally  oharg^  In  this 
I  am  of  opinion  they  were  wrong ;  and  npon  this 
ground  I  am  strongly  inclined  to  think  the  oon- 
viction  may  be  quashed.  Iforfm  ▼.  Pridgvm 
(1  £11.  ft  kl.  778;  28  L.  J.  179,  tL  G.)  and 
h»g.  y.  Briekhaa  (33  L.  J.  156,  1£  C.),  more 
partioalarly  referred  to  hereafter,  are  strong 
aathoiities  in  fitvonr  of  this  view.  It  does  not, 
however,  seem  to  me  to  bo  necessary  to  decide 
that  point,  for  in  the  case  before  us  we  have  only 
to  determine  whether  the  justices,  at  the  moment 
when  thev  swore  the  defendant  in  support  of  the 
charge  which  was  made,  had  jurisdiction  to  hear 
that  charge.  Whether  they  afterwards  pronounced 
a  legal  or  an  illegal  judgment  is  immaterial  to  the 
present  inquiry.  Assuming,  however,  contrary 
to  the  view  I  have  taken,  that  the  charge  npon 
whieb  the  defendant  was  sworn  was  an  offence 
panishable  npon  summary  conviction  under 
34  &  35  Vict.  0.  112,  and  that  verbal  informa- 
tion of  that  offence  was  made  before  the  magis- 
trate who  without  written  information  or  oath 
illegally  issued  the  warrant  under  which  Stanley 
was  broaght  before  the  petty  sessions,  I  should 
still  be  f&  opinion  that  the  justices,  in  hearing 
that  charge,  and  taking  evidence  in  support  of  it, 
were  acting^  within  their  jarisdiction.  There  is  a 
mariced  distinction  between  the  jurisdiction  to  take 
oognizanoe  of  an  offence  and  the  jnrisdiotion  to 
issue  a  particular  process  to  compel  the  accused  to 
answer  it.  The  former  may  exist ;  the  latter  may 
be  wanting.  To  found  jurisdiction  to  take 
cognisanoe  of  an  offence,  notwithstanding  the 
diotnm  of  Lord  Mansfield  in  Bva  v.  F«ainhxr» 
(1  Leaoh  G.  G.  202),  it  has  been  constantly  held 
that  a  written  information  is  not  necessary,  per 
Grose,  3.  in.  Em  t.  Thompson  (2  T.  B.  23),  per 
Phrke.  B.  in  Beg.  v.  MiUard  (6  Gox  G.  G.  150 ; 
22  L.  J.  108,  M.  G.),  per  Brie,  C.J.  in  Beg. 
V.  Shaw  (10  Gox  G.  G.  66;  34  L.  J.  173,  M.  G.), 
and  per  Grompton,  J.  in  Tamer  v.  The  Post- 
maeler-Qeneral.  See  also  old  forms  of  conviction, 
in  which  the  information  is  set  out  thus :  "  A.  B. 
giveth  me  to  understand  and  be  informed,"  in. 


The  information,  which  is  in  the  nature  of  an  in- 
dictment, of  necessity  precedes  the  process ;  and 
it  is  only  after  the  information  is  laid  that  the 
onestion  as  to  the  particular  form  and  nature  of 
tne  process  can  properly  arise.  Process  is  not 
essential  to  the  jurisdiction  of  the  justices  to  hear 
and  adjudicate.  It  is  but  the  proceeding  adopted 
to  oompel  the  appearance  of  the  accused  to  answer 
the  information  already  duly  laid,  withoat  which 
no  hearing  in  the  nature  of  a  trial  could  take  plao^, 
unless  under  special  statutory  enactment.  If  a 
mere  summons  is  required,  no  writing  or  oath  is 
necessary — a  bare  verbal  information  is  safflcient. 
If  a  warrant  is  required,  then,  and  for  that  purpose 
only,  an  oath  substantiating  the  information  is 
requisite,  not  only  by  the  provisions  in  Jervis's 
Act,  so  often  referred  to,  bat  by  the  common  law, 
of  which  it  was  always  a  doctrine  that  a  warrant 
which  deprives  a  man  of  liberty  ought  not  to 
issne  withoat  oath  of  the  truth  of  the  informv 
tion :  (see  Bex  v.  Seber,  Bsrnardiston,  101.)  To 
justify  a  warrant,  I  am  also  of  opinion  that  a 
written  information  is  necessary.  In  the  case  of 
indictable  offences  it  is  expressly  made  so  by  sect. 
8  of  11  ft  12  Yict.  c.  42.  The  illegality  of  the 
warrant  and  of  the  arrest  did  not,  however,  affect 
the  jarisdiction  of  the  justices  to  hear  the  charge, 
whether  that  hearing  proceeded  upon  a  valid 
verbal  information,  followed  by  an  illegal  process, 
or  upon  an  informattou  for  the  first  time  laid  in 
the  presence  of  Stanley,  npon  which  he  was  then 
and  there  instantly  charged.  The  dictum  of  Holt, 
G.J.  (1  Lord  Baymond  5^)  is  an  express  authority 
recognising  the  legality  of  a  conviction  upon  an 
information  inttanter.  Stanley  might,  it  is  true, 
had  he  known  of  the  illegality  of  his  arrest,  have 
demanded  his  release  from  it,  and  prayed  for  an 
adjoomment  to  a  future  day,  to  enable  him  to  pre- 
pare his  defence.  This,  I  think,  it  would  have 
been  been  the  duty  of  the  magistrates  to  grant : 
(see  per  Grompton,  J.  in  Turner  v.  The  Poatmcuter 
Oeneral  (34  L.  J.  13,  M.  G.),  and  per  Blackburn,  J. 
in  Beg.  v.  Shaw  (lb.  173, 4).  A  rafusal  to  do  this, 
however,  would  not  have  destroyed  their  jnris- 
diotion, though  it  might  possibly  have  afforded 
good  grouna  for  setting  aside  the  conviction 
on  the  ground  that  they  had  not  allowed  the 
accused  sufficient  opportunity  to  answer  the 
charge.  Another  course  might  have  been  pnrsned, 
vis.,  to  commence  to  hear,  and  if  necessary 
a^jonm  the  further  hearing  to  a  future  day,  a 
power  expressly  given  by  11  ft  12  Vict.  c.  43,  s.  16. 
It  so  happens,  nowever,  in  the  case  before  ns  that 
neither  the  magistrates  nor  Stanley  were  aware  of 
the  illegality  of  the  warrant ;  and  so  the  hearing 
proceeded  without  objection,  and  as  if  all  things 
were  in  order.  To  use  the  language  of  the  case, 
"  the  case  was  gone  into  of  assault  and  obstruc- 
tion," Stanley  "  defended  himself  and  called  a 
witness  to  show  he  was  not  guilty,"  and  in  the 
resalt  was  convicted  as  I  have  above  mentioned. 
Possibly  that  conviction  may  be  open  to  the 
objection  that  the  justices  hail  no  jurisdiction  to 
convict  of  the  offence  created  by  statute  34  ft  35 
Yict.  c.  112,  when  the  only  charge  made  against 
him  was  of  the  misdemeanour  created  by  24  ft  25 
Vict.  c.  100,  on  the  authority  of  Beg.  v.  BriekhaU, 
or  upon  the  ground  that  under  the  circumstances 
Stanley  had  not  such  opportunity  of  answering 
and  time  to  answer  as  he  was  in  common  justice 
entitled  to  :  (see  Blake  v.  Beeeh,  1  Ex.  Div.  320.) 
The  case  of  Beg.  y.  GiUyard  (12  Q.  B.  527)  is  a 
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strong  aatboiity  to  show  that  the  Qaeen's  Bench 
have    jnrudiction     to  quash  a   conviclion  npon 
other   gronDds  than  want  of  jarisdiction  in   the 
magistrates,  e.^.,  on  the  ground  of  fraad,  oon- 
Hpiraoy,  and  perjory  in  obtaining  it.    If  the  con- 
tentiaa  on  the  part  of  the  defendant  be  correct, 
then  Stanley,  even  thoagh  he  had  suffered  the 
whole  imprisonment  to  which  he  was  sentenced 
wonld  be  Inble  to  be  tried  again,  and  oonld  not 
plead  autrefois  convict;  and  if  he  had  been  ac- 
4faifeted   woald    have    been    in    no  condition   to 
plead  atitrefoit  acquit — two  very  startling  conse- 
quences.   A  flood  of  anthoritiea  might  be  cited 
lu  support  of  the  proposition  that  no  process  at 
all  ia  necessary  when  the  accnsed  being  bodily 
before  the  jastioes  the  charge  is  made  in  his  pre- 
sence, and   he  appears  and  answers  to  it.    In 
•2  Hawk.  P.  C.  281  it  is  said  "  it  seemeth  plain 
from  the  nature  of  the  thing  thas  there  can  be 
no  need  of  process  where  the  defendant  is  pre- 
tient  in  conrc,  but  only  where  he  is  absent."    In 
Re»  V.  Stone  (1  East,  649)  lord  Kenyon  said: 
"  Justice  requires  that  a  party  should  be  duly 
summoned    and  fully  heard    before  he  is    oon- 
'  demned ;  bnt  if  he  be  stated  to  be  present  at  the 
time  of  the  proceeding,  and  to  have  heard  all  the 
witoessea,  and  not  to  have  asked  for  any  further 
time  to  bring  forward  his  defence,  if  he  had  any. 
Ibis  at  all  times  has  been  deemed  sufficient."  Beg.  v. 
8haw  (34,  L.  J.  169,  M.  G. ;  L.  &  G.  579 ;  10  Cox  C.  C. 
66)  is  to  the  same  effect,  and  appears  to  me  to  be  de- 
cisive of  the  present  case.    The  defendant  in  that 
case  was  convicted  of  peijuxy,  committed  npon  the 
bearing  of  a  oharge  punishable  on  sammaiy  convio* 
tjon  against  one  Kilahaw,  a  beershop  keeper,  nnder 
18  it  19  Vict.  c.  118.    The  proceedings,  not  being 
prescribed  by  that  Act,  were  regulated,  as  are  pro- 
oeedings  for  the  offence  of  which  Stanley  was 
convicted,  by  Jervis's  Act  (11  &  12  Yict  c.  43). 
At  the  trial  no  proof  was  given  of  any  written 
information  warranting  a  summons ;  iimeed,  the 
evidence  showed  that  the  summons  was  filled  up 
by  t'l^o  magistrate's  clerk,  handed  to  a  snperin- 
dent  of  police,  who  took  it  to  a  magistrate,  who 
read  and  signed  it  without  making  any  inc^uiry,  or 
requiring  any  statement  of    fact — very  like   the 
ciroamstances  of  the  present  case.    It  was  proved, 
however,  that  Eilshaw  appeared  before  the  justices, 
that  the  charge  was  then  made  against  him,  that  he 
answered  it,  and  that  the  d^endant  committed 

?eriitry  in  evidence  which  he  gave  on  his  behalf. 
t  was  objected  that  the  jaaticee  had  no  jurisdic- 
tion to  hear  the  charge  against  Kilshaw,  because 
there  was  no  information  to  justify  the  issuing  of 
a  summons.  Erie,  C.J.  said :  "  In  my  opinion,  if  a 
party  is  before  a  magistrate,  and  he  is  then 
charged  with  the  commission  of  an  offence  within 
the  jurisdiction  of  that  magistrate,  the  latter  has 
jurisdiction  to  proceed  with  that  charge  without 
any  information  or  summons  having  been  pre- 
viously issued,  unless  the  statute  creating  the 
offence  imposes  the  necessity  of  taking  some  such 
step."  See  also  per  Blackburn,  J. :  "  I  think  when  a 
man  appears  before  justices,  and  a  charge  is  then 
made  against  him,  if  he  has  not  been  summoned, 
he  has  a  good  ground  for  asking  for  an  adjourn- 
ment; if  he  waives  that,  and  answers  the  charge, 
a  conviction  would  be  perfectly  good  against  him, 
and  the  witnesses,  if  they  swore  falsely,  would  be 
liable  to  indictment  for  perjury."  To  the  same 
effect  are  Beg.  v.  Millard  {ubi  >up.) ;  Beg.  r.  Berry 
(8  Cox  0.  0.  151 ;  28  L.  J.  86,  M.  G.) ;  Beg.  v.  Sim- 


laone  (lb.  183 ;  8  Cox  C.  C.  190):  Beg.  v.  8mi&  (l 
L.  Bep.  C.  C.  B.  nO;  11  Cox  0.  C.  10);  E«».v. 
Fletcher  (lb.  320 ;  12  Cox  C.  C.  77);  Turnery.  FeO- 
maaler-Oeneral  (5  B.  &  S.  756 ;  s.  c.  34  L. J.  10,  U.C.) 
in  which  latter  case  the  defendants  were  in  oostody 
upon  a  charge  of  felony,  which  ooald  not  be  iu- 
tained,  but  before  the  magiatrates  were  flhaq^ 
with  and  convioted  of  a  diffsrent  offence,  for  wtiek 
they  could  not  be  legally  arrested  without  wamat 
or  information  on  oath.  The  oonrt  upheld  theooB- 
viotion.  I  do  not  look  upon  Blake  v.  Beeek  (1  Ix. 
Div.  320)  as  deciding  that  the  magistrates  in  the 
case  then  before  them  had  no  jurisdiction,  but 
only  that  the  conviction  ought  to  be  qnadied  far 
irregnlarity  under  the  peculiar  cironmstaaoes  of 
that  case.  Beg.  ▼.  Pearce  (3  B.  &  S.  531;  s.  e.3S 
L.  J.  75,  M.  C)  only  decides  that  perjury  oaniiot 
be  committed  by  a  witness  who  is  sworn  m  a  nsn- 
existing  canse,  which  is  undeniable.  That  cm 
would  have  been  a  strong  authority  for  the  defen- 
dant if  no  charge  had  been  made  against  BtMikr 
before  the  defendant  was  sworn.  Beg.  v.  Seotfim 
(5Q.  B.493:  S.C.13L.  J.  58,  M.G.;  andlNev 
Sets.  Caa.  27)  was  the  strongest  authority  dted  in 
favonr  of  the  defendant,  That  caae,  however, 
turned  npon  the  peooliar  langoage  of  the  6  &  7 
Will.  4, 0.  65.  a.  9,  "  prorided  that  befiwe  any  pc«- 
ceedings  shall  be  had  or  taken  npon  sack 
information  the  charge  shall  be  deposed  ta 
on  oath,"  ico.  It  doea  not  become  neoeawj 
therefore  to  considw  how  far  that  case  hu 
been  affected  by  more  reoent  decisions.  In  the 
coarse  of  the  argument  there  waa  some  discnwinB 
as  to  whether  the  warrant  was  prodaced  be&n 
the  jostices.  In  mv  opinion,  whether  it  wsi  ar 
not  is  immaterial ;  nad  it  been  so,  it  woold  hm 
proved  nothing,  for  it  could  not  in  any  sense  be 
treated  as  the  information.  It  was  the  aot  tmi 
process  of  the  magistrate  alone,  not  the  infonaa- 
tion  of  the  informer,  and  the  recital  of  an  inforos- 
tion  in  it  woold  be  no  evidence  that  there  «■• 
such  an  information  in  fact :  (see  Steven*  v.  Olori. 
1  Car.  &  M.  509,  Cresswell,  J.)  I  have  carelollr 
considered  the  provisions  of  Jervis's  Act  (11  &  li 
Yict.  00. 42  and  48),  bnt  I  find  in  them  nothing  St  lU 
militating  against  iho  riew  I  have  expreaaeo.  "Ehe 
sections  of  those  statutes  to  which  oar  atteatiot 
was  called  which  regulate  the  formalities  to  be 
observed  when  a  charge  is  made  against  an  absent 
person  whose  presence  it  is  desired  to  procnre  do 
not  seem  to  me  to  have  any  iiearing  npon  a  osee 
like  tho  present  where  the  oharwe  is  miide  in  the 
presence  of  the  accnsed,  who  is  then  and  tbetc 
called  npon  to  answer  it,  as  he  lawfully  may  be, 
according  to  the  dictnm  of  Holt,  O.J.,  to  wbidi  I  | 
have  referred.  In  snch  a  case  it  is,  in  my  opwioii.  I 
altogether  immaterial,  so  far  as  the  jnriadiotioD  of 
the  justices  to  hear  that  charge  ia  ocaoemed. 
whether  the  accused  was  before  them  votantarilf 
or  otherwise,  or  on  legal  or  illegal  praoess.  I 
have  already  pointed  out  that  Stanley^  may  fatve 
good  grounds  for  asking  that  his  ooavietion  msy 
be  quashed,  irrespective  of  the  invalid  ofcjeotios 
raised  by  the  defendant.  But  this  oonviction,  in 
my  opinion,  ought  to  be  affirmed. 

Pollock,  B.  and  Linslet,  J.  eoncorred  in  tba 

judgment  delivered  by  Hawkins,  J. 

Manistt,  J. — I  am  of  opinion  that  this  convic- 
tion should  be  affirmed.  The  case  finds  that 
Hughes  swore  falsely  and  corruptly  in  the  hoanng 
of  a  charge  against  Stanley  at  petty  sessions  for 
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an  usaolt  on  him  (Hughes)  and  for  obstractiDg 
bijB,  being  a  police-constable,  in  the  execution  of 
his  datj ;  and  the  question  is  whether  the  justices 
had  jurisdiction  to    hear    that    charge,   Stanley 
kaviof;  been  brought  before  them  fay  means  of  a 
mrrant  signed  by  a  magistrate,  bat  which  warrant 
had    been    issued   without   any    information    in 
writing  or  on  oath.    By  virtue  of  the  proTisions 
in  several   statutes,  which  it  is  nnnecessary  for 
me  to  repeat,  justices  of  the  peace  assembled  in 
petty  sessions  have  jurisdiction  lo  hear  a  charge 
of  an  assault  upon  a  constable  in  the  execution 
of  his  duty,  but  it  is  only  by  the  Prevention  of 
Crimes  Act  1871  (34&  35  Vict.  o.  112)  that  they 
can  summarily  convict  and  punish  for  that  offence. 
The  charge  made  against  Stanley  might  have  been 
lawfnUy  made  and   heard  without   any  previous 
■ommons  or  warrant.     Hughes  might  have  appre- 
hended  Stanley  in  the    act  of   committiug  the 
alleged  assault ;  a  magistrate  seeing  the  alleged 
assault  committed    might   have  then   and   there 
«>rdered  Stanley  into  custody ;  or  Stanley,  knowing 
or  believing  that  he  would  be  apprehended  if  he 
did  not  appear,  might  have  appeared  voluntarily 
before  the  justices  to  answer  the  charge,  in  any 
of  which  cases  I  cannot  doubt  but  that  the  justices 
not  only  might,  but  must  have  heard  the  case  and 
disposed  of  it  somehow.    It  would  be  very  strange, 
to  say  the  least  of  it,  if  the  law  be  that,  notwiUi- 
standing  the  justices  would  have  had  jurisdiction 
to  hear  the  charge  if  there  had  not  been  a  war- 
rant, they  had  no  such  jurisdiction  in  consequence 
of  there  being  a  warrant  unsupported  by  sworn 
information.    Nothing  short  of  a  clear  statutory 
enactment  would  justify  such  a  conclusion.    That 
there  is  no  such  statutory  enactment,!  think,  is  clear. 
But  it  is  said  there  are  decisions  which  govern  the 
case.     The  decision  most  relied  upon  on  behalf  of 
the  prisoner  Hughes  is  Beg.  v.  acoiton  (5  Q.  B. 
493),  but  it  will  be  seen  by  examining  that  case 
that  the  very  ground  upon  which  it  was  decided  is 
wanting  in  the  present  case.    Tbe  indictment  was 
lor  per]ary  on  the  hearing  before  justices  of  an 
information  laid    under  1    <ts  2    Will.  4,  a.  32, 
aeots.  40  &  41,  and  the  court  held  that  the  justices 
had  no  jurisdiction  to  hear  it,  because  by  sect.  9  of 
6  &7  Will.  4,  c.  65,  it  was  expressly  made  a  con- 
dition precedent  to  any  further  step  beyond  the 
information  that  tbe  matter  of  the  information 
ahoold  be  deposed  to  by  oath  of  tbe  informer  or 
aome  other  credible  witness,  and  no  such  deposi- 
tion   had  been  made.     Whether  that  case  was 
rightly  decided  may,  I  think,  admit  of  considerable 
donbt,  having  regard  to  the  qualified  language  of 
the  proviso  at  the  end  of  sect.  9  ;  but,  assuming 
the  right  construction  to  have  been  pat  npoa  it, 
there  is  no  snch  enactment  in  the  present  case,  or 
anything  like  it.    I  think  it  unnecessary  to  review 
all  the  cases  which  were  cited  in  the  course  of  the 
argument,  partly  because  I  do  not  think  that  any 
of  them  are  conclusive  either  way,  but  mainly 
becanse  I  foand  my  judgment  upon  this,  that  the 
provisions  contained  in  the  17th  section  of  the  34 
A  35  Yict.  c.  112  (which  incorporates  the  11  &  12 
Yidt.  c.  43),  relative  to  process  or  proceedings  for 
the  purpose  of  bringing  accused  persons  before 
jnBtioea,  are,  in  my  opinion,  directory  only,  and  do 
not  in  any  way  aSect  the  jurisdiction  of  justices  to 
hear  charges  made  against  persons  who  are  before 
them,  and  who  are  aocused  of  ofiences  over  which 
the  justices  have  jurisdiction.    The  proviso  at  the 
end  of  sect.  1  of  11  &  12  Yict.  c.  43,  strongly  sap- 


porta  this  view.  We  are  not  told  by  the  learned 
judge  who  has  stated  this  case  how  the  justices 
dealt  with  Stanley;  bat  we  are  informed  by 
counsel  at  the  Bar  that  they  convicted  him  sum- 
marily,  and  sentenced  him  to  imprisonment.  In 
my  opinion  it  is  immaterial  for  the  present  par- 
pose  now  the  justices  disponed  of  the  cluu^e,  the 
only  question  before  us  being  whether  the  justices 
had  jurisdiction  to  hear  it,  and  to  receive  evidence 
upon  oath  in  support  of  it.  I  think  they  had, 
and  that  the  question  pat  to  as  should  be  answered 
in  the  affirmative. 

FiBLD,  J. — I  also  am  of  opinion  that  this  ooavic- 
tion  should  be  affirmed.  I  have  nothing  to  add 
to  tbe  jadgmenta  already  delivered,  but  only 
desire  to  say,  as  I  differed  from  mv  brothers 
Cleaaby  and  Grove  in  Blake  v.  Beech,  that  I  have 
carefully  reccmaidered  my  judgrment  in  that  case, 
and  am  nnabln  to  alter  the  view  I  then  enter- 
tained. 

HnoDUESTON,  B. — The  qnestion  in  this  ease  is, 
whether  a   conviction   for  peijary 'oommitted  by 
the   prisoner  Hughes   before  jaatioee  should  be 
quashed,  becanse  there  was  no  information  on  oath 
for  the  warrant  upon  which  Stanley,  the  party 
charged,  was  brought  before  the  jostices.    The 
charge  a^nst  Stanley  before  the  jasticee  wa^  for 
obstructing  Hughes,  a  police  constable,  in  the 
discharge    of    his    duty.     It   is    not    stated    in 
the  case  under  what  statute  the  charge  was  made 
against  Stanley;  it  might,  therefore,  have  been 
under  34  A  35  Vict.  c.  1 12,  s.  12,  by  which  he  might 
be  convicted  summarily ;  or  it  might  have  been 
under  24&  25  Yict.  c.  l()b,  s.  38,  by  which  he  might 
have  been  sent  for  trial  to  the  assizes  or  sessions. 
If  the  charge  be  for  on  offence  under  the  former 
Act,  it  may  by  sect.  17  be  prosecuted  in  manner 
directed  by  Jervis's  Act,  11  &  12  Yic.  c.  43.  Sect.  1 
of  that  Act  provides  that,  "  where  an  information 
Rhall  be  laid  that  any  person  has  committed  any 
offence  for  which  he  is  liable  by  law  on  sommarv 
conviction,  the  justice  may  issue  his  summons. 
This  is  the  process  by  which  the  person  to  be 
charged  is  called  on  to  appear.    By  sect.  2,  "  if 
being  served  the  party  does  not  appear  a  warrant 
may  issue,  or  a  warrant  may  issue  in  the  first 
instance  if  the  justice  shall  think  fit,"  but  in  both 
these  cases  the  matter  of  the  information  must  be 
substantiated  to  the  satisfaction  of  the  justice  by 
oath  or  affirmation ;  and  if  the  summons  is  not 
obeyed  the  justice  may  proceed  ea  parte  on  proof 
of  dae  service.    By  sect.  10  it  is  declared  (that  is 
declaratory  of  the  common  law)  and  enacted  that 
the  complaint  in  case  of  an  order,  and  the  infor- 
mation m  case  of  a  summary  conviction,  shall  be 
made  nr  laid  without  any  oath  or  affirmation  except 
where  warrants  are  issued  in  the  first  instance  to 
apprehend,   and    then    the    matter   of    the    in- 
formation must   be  substantiated    by  the   oath 
or    affirmation     of     the    informant.      Sect.   13 
deals    with    the    appearance    or   default  of   the 
party    charged,    and     provides    that    the    case 
may  be  heard  in  his  absence  on  due  proof  of  the 
service  of  the  summons,  or  a  warrant  for  his  ap- 
prehension issued  and  committal ;  and  for  the  dis- 
missal of  complaint  or  information  if  the  com- 
plainant or  informant  does  not  appear  by  himself, 
counsel,  or  attorney;  for  the  adjonmmpnt  of  the 
hearing,  and  concludes  thus,  "  bat  if  both  parties 
appear,  either  personally  or  by  their  respeotivs 
counsel  or  attorneys,  berore  the  justice  or  justices 
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who  are  to  hear  and  determme  such  complaint 
or  information,  then  the  said  justice  or  jastices 
shall  proceed  to  hear  and  determine  the  same." 
The  object  of  all  these  proTisions  is  to  bring  the 
party  accnsed  before  the  justices,  to  enforce  his 
presence,  and  to  enable  them  to  deal  with  him  in 
his  absence;  but  when  he  is  before  them,  the 
justices  are  required,  and  shall  proceed  to  hear 
and  determine.  The  information  on  oath  is  not 
necessai^  to  gire  the  justices  jurisdiction  to  try, 
though  it  is  necessary  to  gire  them  jurisdiction  to 
issue  a  warrant  to  apprehend.  The  jurisdiction 
to  try  arises  on  the  appearance  of  the  party  charged. 
Sect.  14  shows  what  is  to  take  place  at  the 
bearinK,  "  where  such  defendant  shall  be  present 
at  snon  heating  the  substance  of  the  information 
shall  be  stated  to  him."  The  word  "  stated  "  is  im- 
portant as  pointing  oat  that  no  sammons,  infor- 
mation, or  other  document,  is  to  be  read  or  shewn 
to  him.  An  information  is  nothing  more  than 
what  the  word  imports ;  namely,  the  statement  by 
which  the  magistrate  is  informed  of  the  offence  for 
which  the  summons  or  warrant  is  required,  and  it 
need  not  be  in  writing  unless  the  atatate  requires 
it.  The  magistrate  to  whom  it  is  made  is  not 
necessarily,  and  very  often  never  is,  one  of  the 
magistrates  by  whom  the  case  is  snbseqnently 
heard.  In  practice  an  information  is  never  pro- 
duced before  the  justices.  If  i  a  writing,  it  remains 
with  the  magistrate  grantiu^  the  summons  or 
warrant,  as  the  warrant  remains  in  the  custody 
of  the  constable.  The  clerk  to  the  justices, 
or  the  police  officer  present,  states  the  sub- 
stance  of  the  information,  that  is,  the  nature 
of  the  charge;  sometimes  where  there  is  a 
charge  sheet,  as  in  the  metropolitan  districts, 
ireadin^  from  it  —  otherwise  not.  The  charge 
sheet  IS  merely  the  statement  drawn  np  by  the 
inspector  at  the  station  of  the  charge  preferred 
before  him.  He  states,  in  fact,  the  substance  of 
the  charge  or  informfition,  and  the  prisoner  is 
called  on  to  plead.    He  may  admit  the  truth  and 

Slead  guilty,  or  he  may  not  admit  the  truth  and 
esire  to  be  tried  for  it,  or  he  may  apply  to 
adjourn  or  object  to  the  jurisdiction.  But  if  he 
make  no  objection  (and  here  it  is  found  that 
Stanley  made  no  objection)  the  case  must  pro- 
ceed. Principle  and  authority  seem  to  show  that 
objections  and  defects  in  the  form  of  procoring 
the  appearance  of  a  party  charged  will  be  gone 
by  appearance.  The  principle  is  that  a  party 
charged  should  have  an  opportunity  of  knowing 
the  ^large  against  him,  ana  he  folly  heard  before 
being  condemned.  If  he  have  the  opportunity, 
the  method  by  which  he  is  brought  before  the 
justice  cannot  take  away  the  jurisdiction  to  hear 
and  determine  when  he  is  before  them.  The 
arrest  of  Stanley  was  no  doubt  illegal,  there  had 
been  no  information  or  oath  to  justify  the  warrant, 
and  it  might  be  that  if  the  objection  had  been 
taken  the  magistrates  might  have  entertained  it, 
but  they  could  then  and  there  have  issued  their 
sommons  for  Stanley's  apprehension  at  once,  on  a 
verbal  information  whinh  would  be  good  (Bex  v. 
FuUer,  1  Ld.  Baym.  610),  and  have  proceeded  to 
hear  and  determine,  though  if  the  defendant  ob- 
jected they  ought  to  adjourn,  so  that  he  might 
know  the  charge  and  be  prepared  to  meet  it. 
Bex  V.  Stone  (1  East,  649),  was  a  conviction  under 
the  game  laws,  and  the  objection  that  there  had 
been  no  summons  was  abandoned  on  argument, 
and  Lord  Kenjon  atp.649,andMr.JusticeLe  Blanc 


at  p.  654 ,  point  out  that"  jnstioe  requires  thata  party 
should  be  duly  sn  mmoned  and  folly  heud  befae 
he  is  condemned ;  but  if  he  be  present  at  the  time 
of  the  proceeding,  and  heard  the  charge  of  all  tbe 
witnesses,  and  not  have  asked  for  any  further  time 
to  bring  forward  his  defence,  if  he  had  any,  this  at 
all  times  has  been  deemed  sufficient."  This  was 
a  case  in  which  the  objection  was  made  to  the 
conviction  that  it  did  not  appear  on  the  fsoe  of  it 
that  the  defendant  was  duly  sammooed,  bat  the 
principle  is  the  same.  In  S.  v.  Shaw  (L.  kG. 
579, 10  Cox  C.  C.  66),  where  there  was  no  iDfo^ 
mation  of  any  kind,  Erie,  C.  J.  points  oat  thst 
where  the  parties  are  before  a  magistrate  who  hu 
jurisdiction  in  respect  of  time  and  place  (u  the 
mi^strates.had  here),  no  summons  or  iniormatioa 
is  necessary  to  complete  his  jurisdiction,  oalesi 
the  obligation  is  imposed  by  the  statute  whidi 
constitutes  the  offence,  and  certainly  that  is  not 
imposed  by  the  11  &  12  Yiot.  o.  43.  Blackbam, 
J.,  in  that  case,  says  no  information  was  reqaired. 
It  is  material  to  know  what  the  charge  is  (and 
here  the  case  finds  Stanley  was  charged  with 
obstructing  the  police  constable  in  the  discharge 
of  his  duty),  sometimes  a  sammons  or  othar 
writing  may  be  required,  but  no  antecedent  info^ 
mation  is  necessary.  In  the  absence  of  one,  the 
party  to  be  tried  may,  if  he  please,  ask  for  sa 
adjournment,  but  if  he  does  not  do  so  the  adja- 
dioation  is  good ;  and  Montague  Smith,  J.,  says, 
no  information  or  summons  is  necessary  where 
the  party  appears  voluntarily,  (and  I  do  not  think 
it  makes  any  difference  if  he  be  there  compulsory.) 
It  is  to  be  observed  that  this  deoision  was  in  186S, 
long  after  Jervis's  Act  came  into  operation.  In- 
deed Jervis's  Act  (II  &  12  Yict.  a  43)  is  referred 
to  by  the  prisoner's  counsel.  Mr.  Bowen's  arga- 
ment  in  this  case  for  the  necessity  of  an  informa- 
tion is  entirely  based  on  Jervis's  Act  (11  &  13 
Yict.  c.  43.)  This  case  is,  therefore,  a  distinrt 
authority  that  the  absence  of  unoh  an  informa- 
tion is  not  fatal  to  the  jurisdiction  of  the jastiDes. 
In  Turner  v.  Pottmcuter-Oeneral  (6  B.  &  S.  756)  il 
was  held  that  though  there  was  no  information 
on  oath  (the  62nd  section  of  24  &  25  Yict.  o.  97, 
the  statute  on  which  the  defendant  was  con- 
victed, requiring  one)  that  after  appearance  and 
no  objection  made,  no  objection  to  the  jurisdietJon 
of  the  justices  to  convict  could  be  taken,  that 
any  defect  in  bringing  the  party  before  the 
JDstices  was  cured  by  appearance  and  the  merits 
of  the  case  being  gone  into,  and  that  the  jostioea 
had  jurisdiction.  Blake  v.  Becuih  (1  Ex.  Div.  320) 
is  to  the  same  effect.  I  wish  to  say  that  I  subscribe 
to  every  word  in  my  brother  Field's  jndgmeEt 
in  that  oase.  The  judgments  of  Cleasby,  B.  asd 
Grove  J.  aret>ased  on  the  ground  th»t  the  olqectioa 
to  the  want  of  an  information  was  distinctly  taken 
before  the  magistrates.  S.  t.  Berry  (vin  *»?•)• 
B.  V.  Fletcher  (ubi  sup.).  Beat  v.  Fidler  (13  Lord 
Baym.  Bep.  320)  support  the  same  principle> 
though  they  were  sought  to  be  distingnished  in 
argument  by  suggesting  that  the  inquiry  on 
which  the  perjury  arose  was  of  a  qtuui  oiril 
nature.  The  decision  in  J2.  v.  Seotton  (5  Q.B. 
493)  was  on  the  ground  that  by  the  words  of  the 
statute  6  &  7  Will.  4,  c.  65,  s.  9  it  was  a  condition 
precedent  to  any  further  steps  that  the  matter  of 
the  information  should  be  deposed  to  on  the  oath  : 
of  the  informer,  or  some  other  credible  witness.  I 
think,  therefore,  that  Stanley  being  before  tihe 
justices  and  no  adjoarnment  asked  for,  and  being 
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charged  with  an  oSence  pnnishable  by  sammaiy 
conviction,  though  there  had  been  no  inEormation 
on  oath  for  the  vrarrant,  that  false  swearing  in  a 
material  point  wonld  be  permry.  The  passages 
qaoted  in  the  a  rgnment  firom  Paley  on  Convictions 
and  Smith's  Leading  Cases  have  reference  to  the 
statement  of  the  information  inthe  old  form  of  con- 
Tiotion,  where,  of  course,  it  became  necessary  to 
show  in  that  part  of  the  conviction  all  the  ingre- 
dients to  give  jarisdiction.  The  form  of  conviction 
in  Jervis'a  Act  omits  the  information,  bat  if  the 
offence  with  which  Stanley  was  charged  was  one 
under  24  &  25  Vict  c.  100,  s.  38,  for  which  he 
might  be  committed  for  trial  at  the  assizes  or 
qnarter  sessions,  I  entertain  no  doubt  that  there 
need  not  have  been  an  infra-mation  on  oath  or  warrant 
to  Kivc  the  justices  jarisdiction  to  bear  and  commit 
or  discharge.  The  practice  of  jastices  with  regard 
to  indictable  offences  is  regulated  by  Jervia's  Act. 
Ghap.  42,  sect.  8  provides  that  where  a  warrant  is  to 
be  issued  there  must  be  an  information  in  writing 
on  oath,  but  not  where  a  summons  only  is  issued. 
There  is  no  section  pointing  ont  what  is  to  be  done 
at  the  hearing,  as  in  Jervis's  Act  II A 12  Yict.  c.  43. 
Bat  sect.  17,  which  applies  to  the  examination  of 
witnesses  provides,  "  that  where  any  person  shall 
a{)pear,  or  he  brought  before  any  jostice,  charged 
with  any  indictable  oSence,  whether  such  person 
appear  volantarily  upon  summons  or  have  been 
apprehended  with  or  without  warrant,  or  be  in 
ciutody  for  the  same,  or  any  other  offence,  def>o- 
sitions  shall  be  taken  and  the  oath  administered 
before  the  witness  is  examined."  The  justice  here, 
therefore,  has  esi>ressly  jurisdiction  to  administer 
the  oath  to  the  witness  when  the  party  charged  is 
before  him,  whether  he  appear  or  be  brought  there, 
and  whether  there  be  or  be  not  a  warrant;  and,, 
therefore,  having  jarisdiction  to  administer  an 
oath,  false  swearing  on  a  material  point  would  be 
perjury.  But  apart  from  either  statute,  I  do  not 
think  it  can  be  doubted  that  a  police  constable  would 
be  justified  in  taking  into  custody  without  sum- 
mons or  warrant  any  parson  who  was  assaulting 
and  obstructing  him  in  the  execation  of  his  duty, 
and  subsequently  charging  him  with  that  oSence. 
TJpon  such  a  charge  being  made  (although  it  was 
entirely  false)  the  magistrate  before  whom  it  is 
made  must  inquire  into  its  truth,  and  to  do  so 
must  have  jurisdiction  to  administer  an  oath. 
False  sif  earinf);  in  that  inquiry  on  a  material  point 
would  be  perjury.  In  any  view,  therefore,  I  am 
of  opinion  that  the  conviction  must  be  affirmed. 

DxNKAN,  J. — ^I  conceive  the  true  meaning  and 
effect  of  the  case  submitted  to  us  by  the  learned 
Ix>rd  Justice  to  be  as  follows :  John  Stanley  was 
improperly  arrested  by  the  defendant,  Owen 
Hughes,  a  constable,  who  had  obtained  a  form  of 
warrant  from  the  clerk  to  the  clerk  of  the  jastices 
which  was  filled  up  by  the  clerk  or  by  Hughes  in 
the  usual  form,  as  for  a  charge  of  assaulting  and 
obstructing  Hughes  in  the  execution  of  his  duty. 
This  warrant  was  improperly  signed  by  the  magis- 
trate without  requiring  any  information  either  in 
writing  or  upon  oath.  The  magistrates  at  petty 
sessions  finding  Stanley  before  them,  and  having 
been  verbally  informed,  either  by  Hughes,  or  their 
own  clerk,  that  Hughes  charged  Stanley  with 
assaulting  him  aud  obstructing  him  in  the  ezecn- 
tton  of  his  duty,  and  without  inquiring  how 
Stanley  had  been  brought  there,  administered  an 
oath  to  Hughes,  and  took  evidence  in  the  course 
of  which  Hughes  committed  perjury,  if  perjury. 
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in  law,  would  be  committed  in  such  a  case ;  the 
only  point  raised  for  our  consideration  being  that 
the  absence  of  a  written  information  or  of  an  in- 
formation upon  oath  was  fatal  to  a  conviction  for 
perjury.  Ko  question  was  raised  at  the  petty 
sessions  as  to  the  existence  of  an  informa- 
tion or  as  to  the  existence  or  legality  of  the 
warrant  or  arrest.  These  ejections  were  first 
suggested  upon  the  trial  of  Hughes  for  peijury. 
Stanley  made  no  objection  to  the  charge  being 
heard,  and  called  a  witness  in  his  own  behalf.  SS 
was  in  fact,  as  was  admitted  upon  the  argument 
though  not  stated  in  the  case,  convicted  and 
sentenced  to  six  months'  imprisonment  with  hard 
labour,  a  sentence  which  could  only  have  been 
passed  upon  summary  conviction  under  the 
powers  of  the  34  &  35  Viot.  o.  112,  s.  12.  The 
case  has  been  twice  most  ably  and  elaborately 
argued,  and  for  some  time  I  doubted  whether  the 
conviction  could  be  sustained,  but  upon  full  con- 
sideration 1  am  satisfied  that  it  ought  to  stand.  The 
main  argument  for  the  defendant  was  based  upon 
the  ground  that  the  offence  of  which  he  was  con- 
victed was  one  under  statute  34  &  35  Vict.  o.  112,  s. 
12,  and  that  by  virtue  of  sect.  17  of  that  Act,  coupled 
with  the  provisions  of  the  11  &  12  Viot.  c.  43,  thereby 
incorporated,  the  whole  proceeding  was  void,  and 
without  jurisdiction  for  want  of  an  information 
upon  oath.  I  am  of  opinion,  however,  that  we 
ought  not  to  have  regard  to  the  conviction  in  con- 
si<Mring  whether  perjury  was  committed,  bat  to 
look  to  the  moment  at  which  the  false  evidence 
was  given,  and  consider  whether,  at  that  moment, 
the  magpstrates  had  jarisdiction  to  hear  that  evi- 
dence judicially.  And  I  think  that  they  had 
jurisdiction  to  hear  that  evidence  judicially,  if,  at 
the  trial  at  which  it  was  given,  it  was  evidence 
which  in  any  possible  event  they  might  have  acted 
upon  judicially  in  a  matter  within  their  jurisdio* 
tion  whether  the  result  of  their  acting  upon  it 
might  have  been  to  convict,  or  to  acquit,  or  to 
adjourn,  or  to  send  for  trial,  or  to  take  oail,  or  to 
do  any  other  judicial  act  within  their  competency. 
At  the  moment  at  which  the  false  evidence  in 
question  was  given,  it  appears  to  me  that  there 
was  nothing  to  compel  the  magistrates  to  inquire 
into  tbe  mode  in  which  Stanley  had  been  brought 
before  them.  If,  as  I  sappose  (and  here  I  am 
patting  the  case  as  fovourably  as  it  can  be  put  for 
the  defendant)  nothing  more  happened  than  that 
the  magistrate  inquired  "What  is  the  charge 
against  that  man  P'  and  Hughes  said  in  answer, 
"1  charge  him  with  assaulting  me,  and  obstructing 
me  in  the  execution  of  my  duty."  I  apprehend 
that  the  magistrates  would  at  once  have  bad  juris- 
diction to  put  Hughes  upon  his  oath,  and  inquire 
into  several  matters,  upon  any  one  of  which  the 
perjury  might  have  been  committed  wholly  with- 
out reference  to  what  they  might  in  tbe  result  feel 
themselves  bound  to  do  or  not  to  do.  For  example, 
they  might  have  inquired  into  the  name  and 
number  of  Hughes,  and  whether  he  were  really  a 
member  of  the  police,  and  actually  on  duty  at  the 
time  of  the  alleged  assault ;  whether  Stanley  was 
really  the  person  who  had  assaulted  him  or  not, 
how  he  was  dressed,  whether  he  were  alone, 
or  with  others,  &c.,  and  indeed  even  if  the  juris- 
diction of  the  magistrates  to  convict  depended  upon 
whether  he  bad  arrested  Stanley  in  the  act,  or 
brought  him  up  upon  a  legal  warrant  aiterwards 
obtained,  this  very  question  might  have  been  a 
legitimate  subject  of  inquiry.    Consi^^r^^f^ 
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this  waa  a  case  in  which  Hughes  complained  of 
an  assault  upon  himself,  it  need  not  have  oocarred 
to  the  magiBtratea  in  the  first  instance  that  any 
warrant  at  all  would  hare  been  neoesaary,  for 
there  is  nothing  in  any  of  the  statutea  to  repeal 
the  common  law  which  would  have  enabled  Haghes 
if  the  charge  were  a  true  one,  to  bring  Stanley  at 
once  before  the  magistrates,  withbnt  any  warrant 
at  all.  The  charge  actoally  made  as  stated  in  the 
case,  accordii^  to  my  anderstanding  of  it,  is  moch 
more  nearly  in  accordance  with  the  provisions  of 
24,  &  25  Vict.  c.  100  a.  38,  than  with  those  of 
34  &  35  Yict.  0. 112,  s.  12.  It  included  a  breach 
of  the  peace ;  and  I  can  see  no  reason  why  the 
magistrates,  at  all  events,  in  the  absence  of  any 
objection  on  the  ground  of  the  illegality  of  the 
arreat,  or  the  want  of  an  information,  should  not 
have  administered  an  oath,  and  inquired  into  the 
charge ;  at  all  events,  until  any  doubt  arose  as  to 
their  jariadiction  to  deal  with  it  finally  by  convic- 
tion. It  waa  contended,  that  even  under  11  &  12 
Yict.  0.  42,  relating  to  indictable  offences,  the  right 
of  the  magiatratss  to  inquire  would  not  be  well 
founded  in  the  absence  of  an  information  in  writ- 
ing or  apon  oath ;  bnt  I  am  of  opinion  that  there 
is  nothing  in  that  Act  to  destroy  the  jurisdiction 
of  the  magistrates  to  inquire  into  a  charge  of  an 
indictable  offence,  where  the  person  charged 
is  actually  in  custody  before  them.  The  first 
section  of  that  Act  shows  that  the  provisions 
relating  to  warrants  and  informations  are 
not  intended  to  apply  in  soch  a  case,  bnt  are 
merely  provisions  for  the  purpose  of  bringing 
people  not  already  in  custody  before  the  justices ; 
but  it  is  not  necessary  to  consider  farther  the 
qneation  whether  the  conviction  was.  good  or  bad, 
and  I  express  no  opinion  upon  it.  Their  jorisdio- 
tion  to  convict  appears  to  me  to  be  a  totally  diffe- 
rent qhestion  from  the  question  wh^her  they  had 
jurisdiction  to  take  evidence  in  such  a  case.  I 
cannot  hold  that  the  magistrates  who  tried  and 
convicted  Stanley  (even  if  the  conviction  be  one 
that  cannot  be  supported)  had  no  jurisdiction  to 
administer  an  oatn  to  Hughes,  or  that  any 
evidence  he  gave  relevant  to  a  verbal  charge  of 
assault  and  obstruction  was  coram  non  jtulice. 
The  case  of  Beg.  v.  Seotton  (5  Q.  B.  493)  which  at 
firat  seemed  to  me  to  be  in  favour  of  the  defen- 
dant's contention,  is,  I  think,  clearly  distinguish- 
able on  the  ground  that  there  the  court  thought 
that  tho  only  possible  foundation  of  the  magia- 
trates'  jurisdiction  was  an  information,  whereas  in 
the  present  case  there  was  nothing  to  prevent  the 
magistrates  proceeding  to  inquire  into  a  charge 
which  in  at  least  one  other  lawful  manner  might 
have  been  brought  before  them  without  any  infor- 
mation at  all,  and  either  adjudicated  upon  by 
them  or  sent  for  trial.  In  the  view  I  take  of  this 
case  it  is  necessary  to  discuss  more  fully  the  con- 
tention of  the  defendant's  learned  counsel  as  to  the 
applicability  of  Jervis's  Acts  to  the  case  upon 
the  supposition  that  because  the  conviction  waa  one 
under  34  &  35  Yict.  c.  112,  no  evidence  given  upon 
the  hearing  could  be  the  Subject  of  an  indictment 
for  perjury  in  the  absence  of  an  information  on 
oath  or  in  writing.  In  my  view  all  that  was 
necessary  to  give  the  magistrates  jurisdiction  to 
hear  evidence  was  that  there  should  be  before  them 
a  person  charged  with  an  offence  within  their 
general  jurisdiction  under  such  circumstances  as 
to  call  upon  them  to  take  evidence  before  they 
could  decide  whether   they    should   exercise   or 


abstain  from  exercising  some  legal  power  vhifihthOT 
possessed.    For  the  reasons  above  given,  I  think 
such  was  the  case  here,  and   that  the  cvidenos 
falsely  and  corruptly  given  upon  oath,  and  wbish 
must  be  taken  to  have  been  held  by  the  learnitd 
Lord  Justice  to  have  been  relevant  and  materitl 
to  the  subject  matter  of  inquiry  befor  the  jastioes 
cannot  be  said  to  have  been  coram  non  jvHce.  The 
indictment  on  beinsr  referred  to,  appears  to  bars 
contained  an  allegatioa  that  the  perjury  was  com- 
mitted upon  the  hearii^  of  a  "  compl^nt  or  infor- 
mation," and  this  is   no  doubt  language  which 
would  at  first  sight  lead  me  to  expect  that  proof 
would  have  bnen  given  of  a  charge  made  othertrise 
than  in  the  way  in  which  it  appears  to  me  that  the 
case  states  the  charge  in  this  case  to  have  been 
made.    Bat  I  do  not  think  that  the  words  "  com- 
plaint or  information  "  are  inconsistent  with  t 
verbal  charge    made    under   the    circumstancea 
suggested   above.     The   statute   14  &  15  Yict 
c.    100,   B.   20,  which  is  applicable  to  the  case 
provides  that  "In    every    indictment    for  per. 
jury    it    shall    be    sufBcient    to    set   forth  the 
substance  of  the  ofEenoe  charg>ed  upon  the  de- 
fendant, and  by  what  court,  or  before  whom  tiia 
oath  was  taken,  without  setting  forth  the  bill, 
answer,information,  indictment,  declaration, or  an; 
part  of  any  proceeding  either  in  law  or  eqnitr,  aod 
without  setting  forth  the  comm  ission  or  anthoritf 
of  the  court  or  person  before  whom  suoh  offence 
was  committed."    All  that  is  neoessary  since  that 
statute  is  that  the  indictment  should  show  that 
there  was  a  proceeding  pending  before  the  court, 
over  which  the  court  had  jurisdiction,  and  I  think 
this  does  sufficiently  appear  in  the  present  rase, 
and  that  it  is  not  necessary  to  tie  down  tho  mean- 
ing of  the  words  to  any  particalar  form  of  in- 
formation or  complaint.    For  these  reasons  I  am 
of   opinion    that    the  conviotioa    ought    to    be 
affirmed. 

Lord  CoLEBiDQE,  CJ. — I  am  desired  to  say  that 
the  Lord  Chief  Baron  dissents  from  the  judgment 
of  the  majority  of  the  [court.    I  had  myself  pre- 
pared a  judgment,  bnt  after  having  had  the  ad- 
vantage of  reading  the  judgment  of  my  brother 
Hawkins,  I  should  only  be  expressing,  were  I  » 
read  it,  in  less  forcible  language  the  oonclmsions 
at  which  he  has  arrived.     Without  binding  my- 
self to  every  single  expression,  I  ooncnr  in  the      i 
results,  and  the  train  of  reasoning  in  his  judgment 
And  this  being  the  view  of  the  majority  of  the      I 
judges  who  heard  the  case,  the  conviction  will  be      i 
affirmed.  Convieiion  afimid. 


I^ousf  of  iritis. 

Apra  4.  and  May  20. 
(Befbre   tiie   Lokd  Ghaxcxuak  (Oaims),  Lords 

KA.THSKLIT,  SkLBOBITE,  and  GORDOH.) 

TsNireiiT  V.  Thb  Citt    01    Glasgow  Bahi  aM 
LiquiDATOBS.  (a) 

ON  APPUL  mOK  THB  PIBST  DIVISIOH  OF  THB  COCBJ 

or  SBSsioir  in  scotlamb. 
Joint-Hoeh  eompcmg—Fntud  of  direelon—Se$eif 

sion  ofeotUrad — Wmding-up. 
T.  root  a  shareholder  in  a  joint-atoek  eompanf. 
The  eompany  having  b«eom»in$dlo«nt,  2%  <^i»  <»• 
aloppage  of  th»  eompany,  and  before  the  rwow- 

(oTievorMd  by  C,  E.  HALon,  £•«.,  B«nB«»«*«*»- 
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[H.OVI.. 


h'oM  to  wind  U  «p  had  (w»  patted,  h/vmgkt  cm 
aetKHi  to  tet  euide  the  trtmtfer  of  tite  (Mtw  to 
ktm  on  th«  ground  that  he  had  been  tndueed  to 
vurdtaee  tkm  hg  Ae  firmnd  of  the  dtrsoiort. 
jTeM  (o^Snimi^  (ka  daemon  of  tt«  «ewr(  Mow),  tib«< 
flU  eoniroef  eouM  noi  he  ramndod  q^tor  iho  «oin- 
ponjr  ha«i  (toppoJ  jMymenf. 

This  was  an  appeal  fromajadgmentof  Aelirst 
DiTiaion  of  the  Court  of  Session  in  Scotland. 

The  City  of  Glasgow  Bank  was  established  in 
1839,  and  in  1862  it  was  inoorpomted  under  tbe 
2&  it  26  Tict.  0. 89,  with  luliaiited  liability. 

On  the  2nd  Oct.  1878  the  bank  stopped  payment, 
andaresolnlion  to  wind-up  Tolootanly  was  passed 
on  Cot.  22nd.  On  invastigaition  ot  its  affairs  the 
Iwok  was  {onnd  to  be  hopelessly  insolTent 

It  appeared  that  in  1872  and  167S  the  appellant 
porohased  actoally  from  the  hank,  though  nomi- 
nally from  third  parties,  60002.  of  its  stock,  which 
be  held  and  reoeiTed  the  dividends  npon  down  to 
the  date  of  tbe  insolTonoy.  The  stoppage  haying 
oocorred  on  the  2nd  Oct.  1678,  the  appellant  on 
the  2lBt,  tbe  day  before  the  reaolntion  fbr  the  wind- 
ing-np  was  passed,  raised  an  action  of  redaction 
in  the  Court  of  Session  to  set  aside  the  transfer 
of  the  shares  to  him  on  the  gronnd  that  he  had 
been  indnced  to  pnrdiase  tiiem  throngh  tbe  fraud 
of  the  company.  After  the  oontmeneement  of  the 
winding-np,  finding  that  Us  name  had  been  placed 
on  the  Ust  of  oontraautories  in  respect  of  the  stock 
-wbidi  he  held,  he  presented  a  petition  to  the  Court 
of  Session  Drayingthat  his  name  might  be  removed 
firom  that  list.  That  petition  was  rejected  by  tbe 
coart  below,  on  the  ground  that,  uthongh  the 
appellant  would  have  been  entitled  to  nlief  Bad  he 
oome  forward  in  time,  jet,  tbe  rights  of  innocent 
third  parties  having  intervened,  his  option  to 
stvoid  the  oontract  on  Uie  ground  of  firand  was 
barred ;  and,  further,  that  it  was  too  late  to  attempt 
to  reednd  the  contract  after  the  stoppage  of  the 
bank. 

From  this  decision  the  present  appeal  was 
brooght. 

Bowfhgale,  Q.C.,  Maenaghten,  and  WhUeway 
appeared  for  the  appellant,  and  urged  that,  as  the 
appellant  had  been  induced  to  beoome  a  member  <^ 
the  company  by  fraud,  he  was  entitled  to  be  relieved 
from  the  contract  of  membership  and  its  conse- 
quences, he  having  repudiated  his  shares  as  soon 
as  he  discovered  the  fraud,  and  having  commenoed 
legal  proceedings  before  the  reaolntion  to  vrind-ap, 
wbidi  is  the  time  when  the  lights  of  the  creditors 
of  the  compcmy  intervene.  Before  the  date  of  Ote 
-windiag-np  toe  question  is  only  between  the 
member  and  the  company.    Thoy  oited 

Oakei  Y.  Turmumd,  L.  Bep.  2  H.  of  L.  Oss.  825 ;  16 

L.  T.  Eep.  N.  S.  808 ; 
Smm  Bivtr  Bilvtr  Uiming  Company  t.  Bmifh,  L. 

IUp.4H.  ofL.Caa.  6*; 
WtMton't  COM,  L.  Bep.  4  CSi.  20;  19  L.  T.  Bep. 

N.  S.337;  *^ 

Bhme  v.  Ctiy  and  Co%nty  Bank,  3  C.  V.  Vir.  S82 ;  87 

L.  T.  Bep.  K.  S.  195  :  88  L.  T.  Bop.  N.  8.  »j 
Bend»r$on  r.  Laem,  t.  Bep.  5  £q.  240;  17  L.  T. 

EV.N.S.  527. 

Kay,  Q.C.,  Benjamin,  Q.C.,  Dmwy,  Q.O.,  and 
Kinnear  (of  the  Scotch  Bar),  for  the  respondents, 
m^nttoned  that  the  appellant  ooold  not  be  allowed 
to  avoid  his  contract  when  he  took  no  steps  to  do 
BO  till  titer  the  company  was  known  to  be  insoU 
Tentb  The  oontract  was  only  voidable,  not  void ; 
and  tiia  delay  which  bad  ooonrred,  and  the  inter- 


ention  of  tbe  rigfats  of  thind  parties,  Mada  it 
npoasiMe  to  reatore  mattars  to  their  former  ena- 
dition.  Hendanen  v.  Oe  Boyal  Britieh  Bank  (7 
E.  St  B.  3S6)  is  in  point,  sad  ■faowa  that  the  lights 
of  erediton  date  trom  the  stoppage,  set  fmss  the 
wifl^ing^p.  Oakae  v.  Tmrqiumd  does  not  eapport 
the  appellant's  eontrafeian,  and  ia  the  Btaie  Hiimr 
Oomjmny  v.  Smith  the  oooipany  wtm  a  going  coat- 
oem  when  the  bill  was  filed.    Tbef  also  lefaited  to 

Wa>b  y.Whiffin,  L.  Bep.  5  H.  of  L.  Cks.  711 ; 
lt«irhtt(ho«M,9Ch.  DiT.595;  SB  L.T.Itep.  K.  8. 

415; 
WttentBankt^Beoaaiid  f.AMie,  L.  Bep.  1,  H.of 

I,.  Cum.  So.  145 ; 
i><uiMUv.  TA«  Boyol Brttuh  Bimk,  1  H.  *  IT.  681; 
JDoiMft  T.  Kardiiig,  I  C.  B.  K.  a  524. 

At  the  oonclasion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  jud^^ent. 

May  20. — Their  LordshifM  gave  jadgmant  as 
follows : 

The  Loxo  CHunauoB  (Oaims),  after  alatiag  the 
facts,  oontianed  as  foUowa :— In  thia  ease  it  any 
be  aasmned  that  whatever  diffiouMas  arising  fkon 
lapse  of  time  and  otiwr  eiraaiBstaBeaa  aaa^,  as 
between  the  appeUsoA  and  the  bank,  fie  ia  the 
w^  of  hia  snaoeading  iatha  aetion  of  rednctioa 
ha  has  iaatitotad  ha  woold  have  beea  entitied, 
had  the  faaak  beea  a  going  ocacem,  to  bare  sac- 
oeeded  ia  this  aetiaii.    The  qnesitiaa  is,  whether 
he  eaa  aacoeed  in  reooinding  his  boatnot  atter 
the  bank  has  stopped  payment    The  Lord  Frasi- 
dent  stated  that  tbe  law  upon  this  anbjeot  was 
oontaiaed  in  three  propositions:  first, a  ooatraot 
indnoed  by  tend  is  not  void,  bat  only  voidaUs  at 
the  option  <tf  the  party  defraoded;  aeoondfy,  tin 
did  BOi  measi  that  tho  ecatnet  WHI  vad   till 
mtiAed,  bnt  it  meant  that  tbe  eoataaot  mtt  valid 
till  iMoinded;  thirdly,  the  option  to  wid  the  ooa> 
taaot  waa  faarrsd  wiisre  inaoosat  tUid  parties  had, 
in  relianee  on  the  fraodidant  waitraoa,  aBqaimd 
rights  whidi  voold  be  defsated  fay  ita  vsacnaion. 
Upon  the  first  of  theae  propoaitionB  there  can  be 
BO  diqmta.    Kor  aa  to  the  third  propositiea.  The 
only  question  is  as  to  the  preoise  wording,  and  the 
extoBt  aBd  mode  of  its  application.    The  case 
of  Oakei  v.   Tur^uand  decided  that  it  was  too 
late,  after  a  winding-np  commeaoed,  to  rescind  a 
contract   fcr   shares    on    the    gronnd   of  fnmd. 
Whether  it  can  or  cannot  be  bo  rescinded  np  to 
that  time  must  depend  on  the  particular  oiroom- 
stances  of  the  case.    In  the  case  of  a  joint-stock 
company,  the  shares  are  in  their  nature  and  oraa- 
turn  transferable  withoat  the  consent  of  creditors ; 
and  a  shareholder,  so  long  as  the  bank  is  a  going 
concern,  can  get  rid  of  his  shares  aod  rid  of  bis 
liability  to  creditors  either  immediately,  or  after  a 
certain  interval    The  assnmption  is,  that  while 
the  company  is  s  going  concern,  no  creditors  have 
any  specific  risht  to  retain  the  individual  liability 
of  an^  particular  shareholder.    It  is  on  the  same 
or  a  similar  principle  that,  so  long  as  the  company 
is  a  going  concern,  a  shareholdOT  who  has  been 
induced  to  take  ap  shares  by  tbe  frand  of  the 
company  has  a  right  to  throw  hack  hia  shares  npon 
the  company  wiUaont  reference  to  any  claims  of 
creditors.    He  would  have  a  right  to  transfer  his 
shares  without  reference  to  creditors.    The  com- 
pany, as  a  going  concern,  is  assumed  to  be  solvent 
and  able  to  meet  its  engagements,  and  to  have  a 
snrplus,    and,    the    company  being   solvent,    its 
duty  to  pay^  the  repudiating  shveholder  what 
is  due  to  him,  and  to  take  the  sfaarea  off  his . 
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hands,  is  an  afEur  of  the  company  and  not  of  ito 
oreditora.  Bat  if  the  company  has  become  insoU 
vent  and  has  stopped  payment,  then,  even  irre- 
speotiye  of  wmdmg>ap,  a  wholly  different  state  of 
things  appears  to  arise.  The  assumption  of  new 
liabmties  under  such  oironmstanoes  is  an  affair 
not  of  the  company,  but  of  its  oreditora.  The 
repudiation  of  snares,  whioh,  while  the  company 
was  solvent,  would  not,  or  need  not,  have  inflicted 
any  injury  upon  creditors,  must  of  necessity  inflict 
a  serious  unury  on  creditors.  I  should  therefore 
be  disposed  in  any  case  to  hesitate  before  admit- 
tine  that  after  a  company  had  become  insolTent 
and  stopped  payment,  whether  a  winding-up  had 
eommenoed  or  not,  a  rescission  of  a  contract  to 
take  shares  oould  be  permitted  as  against  credi- 
tors. But  in  this  case  the  facts  are  extremely 
peculiar,  and  it  is  not  necessary  to  lay  down  any 

Sneral  rules  eztendins  beyond  the  parUonlar 
its  of  this  case.  The  bank  stopped  payment  on 
the  2nd  Oct.,  and  nerer  resumed  business,  its 
stoppage  being  oansed  by  its  insolTency.  It  was 
admitted  that  the  directors  knew  at  the  time  of 
stoppage  that  the  insolvency  of  the  bank  was 
hTetrievable.  The  steps  taken  by  the  diraotors 
were  taken  bv  them  as  agents  and  representatives 
of  the  shareholders,  and  there  was  imposed  on 
the  shareholders  whatever  responsibiUty  may 
fairlv  be  inferred  from  the  steps  so  taken.  Now, 
at  that  time  and  till  2l8t  Ock,  the  appellant  was 
to  all  intents  and  purpones  a  shnreholder,  not 
havins  taken  any  steps  to  disaffirm  this  contract, 
and  the  directors  during  this  time  were  acting 
as  his  agents.  It  was  the  action  of  the  directors, 
taken  in  the  interest  of  the  shareholders,  inolod- 
ing  the  appellant,  and  taken  nnder  the  authority 
tit  the  40th  article  of  the  deed  of  the  company, 
whioh,  by  holding  oat  to  the  body  of  creditors  the 
prospect  of  a  volnntaiy  winding-up,  stayed  the 
kands  of  the  creditors  mm  proceeding  to  a  com- 
pulsory windinj^-np;  and  it  became  impossible 
after  the  advertisement  of  5th  Oct.,  for  the  body 
of  shareholders  in  the  company,  whose  agents  the 
directors  were,  to  make  any  alteration  in  their 
status,  whether  by  a  transfer  or  by  a  repudiation 
of  shajres,  which  would  affect  the  rights  of  credi- 
tors in  the  company.  This  oonsideration  alone 
seems  to  be  sufficient  to  dispose  of  the  present 
appeal,  and  it  must  thertf  ore  be  dismissed  with 
costs. 

Lords  Haiheklzt,  SiLBOunt,  and  Gobdok  oon- 
corred. 

Jtid^ment  appealed  from  affirmtd,  aind  appeal 
dttmiised  toith  eotU. 
Solicitor  for  the  appellant,  J.  iPDiarmid. 
Solicitors   for   the   respondents,   Uartin  and 
Letlie,  for  Davideon  and  8yme,  Edinburgh. 


Thwtday,  May  15. 
(Before  the  Lobs    Chamcbixob  (Cairns),  Lords 
Haihebut,  O'Hagan,  Buckbubn,  and  GIobooh.) 
MoBmoBE  «.  MoBTncoBB.(a) 

ON  APPEAIi  nunc  THE  COUBT  OE  AFFBAL  IK  BNOIAKS. 

WtH—CoTutmeHon — ITextofMn—Time  when  dot* 
to  be  ascertained. 

A  testator  left  certain  property  eqiuUh/  among  hit 
four  daitghtere  for  life,  and  to  their  iitue  after 
them,  and,  in  d^atiU  of  iesue,  with  remainder*  to 

(a)  B«port«d  ligr  C.  E.  ICildu,  Esq.,  BurM(r4t-Lnr. 


the  tvrviving  daughtert  for  life,  and  their  imu, 

and  from  and  after  the  deeecue  of  hit  last  eurviv- 

ing  daughter,  among  the  children  of  tueh  daughter, 

"  and,  if  there  be  no  eueh  ehUdren,  thai  the  mae 

be  paid  to  tueh  person  or  pertont  at  lovU  them  be 

entitled  to  reeeive  the  tame  as  my  next  of  Idu 

under  the  Statute  for  the  Diitribution  oflniettatst' 

Ettatet." 

Held  (c^firmimg  the  judgment  of  the  court  beUne), 

that  the  ease  was  governed   by  the  decision  in 

Bullock  o.  Downes  ^3  L.  T.  Bep.  N.  8. 194 ;  9  H. 

L.  Gas.  1),  and  that  <&«  doss  of  next  of  Un  was  to 

be  ateeriained  at  the  dcUe  of  the  testator's  dxA, 

not  at  the  decUh  of  the  last  swrvioing  daughter. 

This  was  an  appeal  from  a  judgment  of  the  Goort 

of  Appeal  (James,  Baggallay,  and  Thesiger,  hJJ.), 

reported  in  37  L.  T.  Sep.  N.  S.  520  and  7  Ch.  Dir. 

322,  nnder   the   name    of  Mortimore  ▼.   BUUer, 

reversing  a  decision  of  Bacon,  V.G.,  reported  in 

36  L.  T.  Bep.  N.  S.  947.  where  the  facts  are  folly 

set  out. 

The  question  arose  upon  the  oonstruction  of  the 
will  of  one  John  Clarke,  who  died  in  May  1838,  bj 
which  he  left  certain  fbnds  in  trust  for  ««ch  of  bu 
four  daughters  for  her  life,  and  after  her  death  for 
her  issue,  and  in  default  of  issue,  for  the  survivon 
for  life  and  their  issue ;  the  ultimate  bequest,  in 
the  event,  which  happened,  of  the  last  surviving 
daughter  dying  without  issue,  being  "  to  such  per- 
son or  persons  as  will  then  be  entitled  to  receiTe 
the  same  as  my  next  of  kin  under  the  Statute  for 
the  Distribution  of  Intestates'  Estates." 

The  plaintiff,  who  was  the  executrix  of  the  kit 
surviving  daughter,  Frances  Clarke,  who  died  on  the 
8th  Mardi  1875,  and  was  also  Irapd  personal  rspre- 
sentative  of  another  of  the  mLugnters,  daimed 
a  declaratioo  that,  according  to  the  true  coostmo- 
tion  of  the  will,  the  persons  who  were  entitled  to 
the  said  funds  on  the  death  of  Franoes  Clarke  w«n 
the  persons  who  were  the  testator's  next  of  kin  so- 
oor£ng  to  the  statute  at  his  death. 

The  defendant,  who  was  adminiatratrix  of  one 
Thomas  Young,  a  grandson  of  the  testator,  who 
survived  EVanoes  Clarke,  contended  that  the  cUm 
of  next  of  kin  should  be  ascertained  at  the  date  of 
the  death  of  the  last  surviving  daughter. 

Baoon,  Y.C.  decided  in  favour  of  the  defendant, 
but  his  decision  was  reversed,  as  above  mentioned. 
'This  appeal  was  then  brooght  to  the  House  of 
Lords. 

Everitt  (Southgate,  Q.G.  and  Swaneton,  Q-C. 
with  him)  appeared  for  the  appellant— In  sodj- 
tion  to  the  authorities  cited  below  he  referred  to 

Jones  T.  Colbeek,  8  Vea.  88 ; 

Lets  T.  Vastay,  3  D«  O.  V.  A  J.  US ; 

Re  Onenvood^M  Will,  31  L.  J.  119,  Ch. 

Kay,  Q.C.  and  W.  0.  Benshaw,  who  i^ppeared 
for  the  respondent,  were  not  called  upon  to 
address  the  House. 

At  the  oonclasion  of  the  ar^iument  for  wt 
appellants  their  Lordships  gave  judgment  as  fol- 
lows : — 

The  Lqbd  Chancbliob  (Cairns). — My  Lords,  it 
appears  to  me  that  this  case  is  absolutely  indis- 
tmguishable  from  BiMock  v.  Bownes,  andl  moat  asy 
that  yon  seldom  find,  in  dealing  with  the  oonstne- 
tion  of  willa,  two  oases  so  completely  alito.  I  think 
that  yon  cannot  adopt  the  decision  whioh  Baooo, 
V.C.  arrived  at  without  overruling,  ifyonr  Lw 
ships  could  do  so,  the  judgment  of  this  House  m  the 
case  of  hviloek  v.  Bownes.    I  must  add  that,  spart 
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from  snthority,  if  yon  were  now  ccnsiderinf;  the 
CMe  for  the  first  time  on  principle,  yon  conldcome 
to  no  other  decision.  There  is  a  gift  to  a  class 
which  is  thus  described,  "  Snch  person  or  persons 
•■  will  then  be  entitled  to  receive  the  same  as  my 
next  of  kin  under  the  statates  in  force  for  the  dis- 
tribution of  intestates'  estates."  These  words 
necessarily  refer  to  the  death  of  the  testator  as 
the  time  for  determining  who  are  to  be  entitled 
«8  his  next  of  kin.  The  only  words  referring  to 
futurity  are  the  words  "  will  then,"  and  I  am 
willing  to  take  them  aa  referring  to  the  death  of 
the  surrivor.  But  what  does  that  come  toP 
That  you  are  still  to  find  out  the  persons  who  are 
entitled  at  the  testator's  death,  and  then  ascertain 
who  would  be  entitled  at  the  Inter  date  to  daim 
under  that  title.  I  more  that  the  judgment  of 
the  conrt  below  be  afiSrmed,  and  the  ^peal  dis- 
missed with  costs. 

Lords  Eatusblet,  O'Haoan,  Blackbubn,  and 
GoKDOir  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dumiseed  wilh  eotte. 

Solicitor  for  the  appellant,  J.  WaUon.  . 

Solicitor  for  the  respondent^  C.  Langley. 


Iftttiicial  (SommitUt  of  tj^e  $riirs  (STouncil. 

May  15, 16. 17.  and  June  14 
(Present :  The  Bight  Hens.  Sir  Jahis  Coltilb,  Sir 
Babsbs  Pxacock.  Sir  Moktagux  Sihth.  and  Sir 

BOBSRT  COLLIEK.) 

Tbi  Nauonax  Bahx  or  Austkalasia  v.  Ths  TTnuzo 
Hasd-is-Haits  asb  Baxd  qv  Hopx  Comfaitt 
ADD  Lakblako  (consolidated  appeals),  (a) 

OH  apfbal  tbom  thb  sttfbbhb  coubt  or  rsB  couan 

at  TICTOBIA. 

Mortgagor  amd  mortgagee— BiU  mpuiing  fraud 
tn  d»iMng  vtUh  mortgage  teemritiee—RighU  of 
mortgagee— ItUere$t—Oo»t*. 

A  mortgagee  %eho  detUee  hi$  eharaeter  a$  tueh,  and 
daime  a*  owner,  tmll  ruA,  if  defeated,  be  aOowed 
to  daim  the  len^  aUaehod  to  the  eharaeler  of  a 
mortgagee. 

TKe  retpondmt  eompany,  a$  mortgagore,  filed  a  hill 
againet  ths  a^^uanti  a$  mortgageet,  in  whiek 
ihey  not  only  xmpeadted  the  vaUdity  of  the  mort- 
gage, hut  alto  impugned  m  fraudulent  and  void 
a  toriet  of  trantaeHont,  the  efeet  of  which,  if 
valid,  would  have  been  to  deetroy  the  reepondenU' 
right  oftedemption. 

The  appellanU,  by  their  aniwer,  did  not  rely  whoUy 
on  their  tide  at  unpaid  mortgageet,  hut  matntaintd 
the  validity  of  the  tubiequent  trantatUiont,  and 
daimed  at  ahtolute  ovmert  of  the  property. 

The  Court  found  that  thete  traniaetioni  were  void 
at  againtt  (he  mortgagort,  hut  uphdd  the  validity 
of  the  mortgage  teeurttiet. 

Hdd  (aMrmtng  the  judgment  of  the  court  hdow), 
that  the  rule  6y  which,  when  a  mortgagor  untuc- 
eettfuUy  impeaehet  the  validity  of  the  mortgage 
teewriliet,  no  decree  thould  he  made  in  the  tuit 
except  one  of  diimittal,  without  prejudice  to  the 
nlomf^t'  right  to  bring  a  regidar  tuit  for  re- 
demotion,  did  not,  under  the  eireumttaneet, 
«m>hi:  and  that  the  defendantt  could  not  daim 
the  tmmunitiet  of  an  ordinary  mortgagee,  hut 
WB«port»d  tr  C.  E.  IUu>ni.  an..  BuiiMMUAW. 


were  liable  (1)  to  account  for  whatever  wot  re- 
eeivedfrom  the  properly  by  thoie  whom  they  put 
into  posiettion  without  juel  lide;  (.2)  for  the  into- 
reit  on  the  principal  money t  for  which  ihey  were 
hdd  accountable;  {3)  for  the  coatt  of  the  tuit. 
The  Incorporated  Society  r.  Bichuds  (1  Dr.  ^ 
War.  258)  approved  and  follow^. 

This!  were  consolidated  appeals  from  jadsmenta 
of  the  Supreme  Gourt  of  viotoria  (Stawell,  C.J. 
and  Fellowes,  J.).  aflSrming.  with  variatioDs,  two 
decrees  of  Molesworth,  J.,  made  in  a  suit  brought 
by  the  respondent  company  against  the  appellant 
nink  and  the  respondent  Lakeland,  impeaching 
the  validity  of  certain  mortgages  given  by  the 
company  to  the  bank,  and  of  certain  subsequent 
deahnits  with  the  property  oomprisad  in  suoh 
mortgages. 

Bouthgate,  Q.C.  and  OotmM-Eardy  appeared  for 
tiie  apeUants. 

Joshua  WaUamt,  Q-C.  Eddit,  Q.C.,  /.  D.  Wood, 
and  Bhdtheare  for  the  respondents. 

The  facta,  arguments,  and  authorities  appear 
fully  in  the  judgment  of  their  Lobssbifs,  delivered 
on  the  14th  June,  as  follows : — The  company  wlych 
is  the  first  of  the  respondents  in  this  appeal,  and 
which  will  throughout  this  judgment  be  ae8i{[nated 
as  "  the  company,"  was  incorporated  on  the  ISth 
Oct  1866,  under  the  provisions  of  a  colonial 
statute.  The  Mining  Companies  Limited  Liability 
Act  1864.  for  the  porpoee  of  working  certain 
mines  at  Ballarat.  The  National  Bank  of  Aus- 
tralasia  (the  appellant),  which  will  hereafter  be 
spoken  (^  as  "  the  bank,"  had  a  branch  at  Ballarat, 
and  were  the  bankers  of  the  company.  In  1873 
the  then  directors  of  the  company  caused  to  be 
executed  under  its  common  seal  two  securities  in 
favour  of  the  bank.  The  first  of  these  was  an 
indenture  bearing  date  the  22nd  Feb.  1873,  which, 
after  reciting  a  resolution  of  the  shareholders  of 
the  company  empowering  the  directors  to  borrow 
money  not  exceeding  20,0002..  and  an  agreement 
between  the  directors,  purporting  to  act  in  pur- 
Buance  of  the  powers  given  to  them  by  that  reso- 
lution, and  the  bank  for  an  advance  of  10,0002.,  and 
for  having  the  repayment  of  that  advance  with  all 
further  sums  in  which  the  company  might 
thereafter  become  indebted  to  the  bank,  wiUi 
interest  at  the  rate  of  7  per  cent,  per  annum, 
secured  in  manner  thereinafter  appeanng,  and  also 
by  an  assignment  by  way  of  mortgage  of  the 
leasehold  property  of  the  company  Maring  even 
date  therewith,  assigned,  by  way  of  mortgage,  the 

Slant  and  machinery  thereby  specified.  This 
eed  fixed  no  time  for  the  repayment  of  the 
sums  secured,  but  contained  a  power  of  aaie, 
expressed  in  the  fullest  terms,  which  the  bank 
was  to  be  at  liberty  to  exerdse  if  the  company 
should  make  default  in  payment  after  service 
upon  it  of  a  demand  in  writing  under  the  hand 
of  the  manager  or  acting  manager  of  die  Ballarat 
branch  of  the  bank.  The  second  security,  being 
the  further  seoarity  mentioned  in  the  indenture 
of  the  22nd  Feb.,  was  not  executed  until  the  11th 
March  in  the  same  year.  It  was  an  instrument  of 
mortgage  of  the  leasehold  estate  therein  de- 
scribed of  which  the  company  was  the  registered 
proprietor  under  the  provisions  of  the  Transfer  o! 
Land  Statute,  otherwise  known  as  Act  No.  301 ; 
and  it  was,  with  one  variation  that  will  be  hero- 
after  noticed,  in  the  form  prescribed  for  mort- 
gages by  that  statute,  and  was  duly  registered  on 
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the  16th  April  1873.  The  property  comprised 
therein  wiU  be  henceforth  called  "  the  mine.  In 
1870  the  company  instituted  against  the  bank  and 
the  respondent  Lakeland,  a  purchaser  from  the 
bank  oi  the  mortgaged  property,  a  suit  of  which 
the  nature  will  hereuter  be  considered.  On  the 
6th  Dec.  in  that  year  Molesworth,  J.  made  an 
interkicntory  decree,  which,  amongst  otiier  thing's, 
directed  an  account  to  be  taken  against  the  bank 
as  mortgagees  in  possesaion.  The  full  bench  of 
the  Supreme  Court  of  Yictoria  affirmed  this,  with 
some  Blight  variatioM,  by  a  decree  dated  the  3rd 
May  1877.  Against  this  last  decree  Idie  bank 
obtained  leare  to  appeal  on  the  16tji  May  in  tbat 
yew. '  That  appeal  is  the  first  of  those  of  whioh 
their  Lordships  haye  now  to  dispose.  Pending 
it,  the  accounts  directed  by  the  decree  were  taken 
in  the  Master's  offioe,  aad  on  the  9th  Aug.  1878 
an  order  on  further  directions  was  made  by  Moles- 
worth,  J.|  which  on  appeal  was  aiErmed  by  the 
full  court  by  its  order  of  the  SOth  of  l^e  following 
month.  The  second  appeal  to  Her  Miyesty  is 
agMnst  this  last  order.  The  two  appeals,  though 
heard  together,  will  be  considered  separately.  The 
first  and  principal  objection  taken  to  the  inter- 
locutory decree  is  that,  inasmuch  as  the  company 
by  its  bin  impeached  the  TaUditr  of  the  mortgage 
securities  which  the  court  affirmed,  no  decree 
ought  to  have  been  made  in  the  suit  except  one  of 
dismissal  without  pr^ndioe  to  the  plaintic's  right 
to  bring  a  regular  suit  for  reden^)tian.  In  support 
of  this  contention  the  learned  counsel  for  the  bank 
relied  upon  the  rule  of  courts  of  equity  to  this 
effect,  which  they  insisted  was  established  by  the 
case  of  TroiigJUon  v.  Binkea  (6  Yes.  573),  Martinez 
V.  Cooper  (2  Buss.  198),  Gordon  v.  EorrfaU  (5  Moo. 
P.  G.  393),  Inman  v.  Wearing  (3  De  G.  &  Bm. 
729),  Johnson  v.  Fe«mmeyer  (25  Bear.  88),  and 
The  Orenver  Mining  Oompany  v.  WtUyanu  (35 
Beav.  353).  Their  Lordships  do  not  dispute  the 
authority  of  these  cases,  but  oonoeive  that  the 
present  is  distineuishable  from  them,  and  does 
not  fall  within  the  somewhat  strict  and  tedhnioal 
rule  affirmed  and  enforced  in  them.  It  will  be 
found  in  all  of  them,  if  examined,  that  whilst  on 
the  one  hand  the  plaintiS  impeached  the  mort- 
gage securities,  the  defendant  on  the  other  insisted 
on  his  rights  as  mortgagee  and  on  nothing  more ; 
and  that  the  relation  of  mortgagor  and  mort- 
gagee having  been  established,  the  court  held  that 
the  plaintiff  could  not  be  allowed  to  have  a  decree 
for  redemption  on  a  bill  which  disputed  the  exist- 
ence of  tliat  relation,  and  contained  no  prayer  for 
redemption.  The  rule  is  treated  as  a  privilege 
incident  to  the  character  of  mortgagee,  which  the 
defendant  had  throughout  admitted  and  insisted 
on.  Bat  what  is  the  present  case  P  The  bill, 
admitting  the  execution  of  the  mortgages,  insists 
that  such  execution  was  ultra  vires  the  then 
directors,  and  prays  that  they  may  be  declared 
void  as  against  the  company ;  and  it  also  states, 
and  impugns  as  fraudulent  and  void  against  the 
company,  a  series  of  transactions  the  effect  of 
which,  if  valid,  would  be  to  destroy  the  company's 
right  of  redemption,  and  to  convert  the  title  of 
the  bank  from  a  mortgage  into  an  absolute  title. 
The  twenty-eighth  paragraph  moreover  contains  a 
direct  statement  that  the  sums  advanced  by  the 
bank  upon  the  mortgages  had  been  more  than 
satisfied  by  the  value  of  the  gold  obtained  by  them 
from  the  mine.  And  the  bill  prays,  amongst 
other  things,  that  all  the  impeached  transactions 


may  be  declared  void  as  against  the  oompsDy; 
that  possession  of  the  mine,  and  of  so  mnek  of 
the  plant  and  machinery  as  remains  in  the  pos- 
session or    control    of  the    defendants,  may  b» 
restored  to  the  company;    and  that  an  aceoant 
may  be  taken  of  all  g^ld,  or  the  proceeds  therao^ 
received  hj  the  bank,  or  which,  but  for  their  withl 
default,  might  have  been  received  from  the  mtt, 
and  of  the  proceeds  of  any  madiinery  and  pink 
sold  by  the  oefendants^  ana  for  payment  of  wlui 
mav  be  found   due  on  taking  the  account  to- 
getner   with   interest    thereon,    "the    pbintiC 
offering    and    undertaking    to    pay    or    aUmr 
to     the    defendants     all     sums     properly   es- 
pended  by  them  respectively  in  the  workug  «f 
the  said  mine,  for  the  substantiid  benefit  of  tks 
property,  and  also  all  other  just  credits ;  and  that 
all  proper  and  necessary  acoounts  may  be  takin, 
and  all  necessary  directions  given."    The  bonk  fay 
its  answer,  not  relying  wholly  on  its  title  as  nnpud 
mort^gee,  with  all    the  privileges  as   weK  w- 
liabihties  incident  thereto,  maintained  the  validity 
of  the  transactions  subsequent  to  the  mortgages 
whidi  were  impeadied  by  the  bill ;  alleged  ratt 
und^r  the  circumstances  theranbef  ore  appearing 
it  became  absolutely  entitled  to  the  property  com- 
prised in  the  mortgages;  submitted  that  it  ww 
not  liable  to  account  to  the  company,  or  to  aaj 
other  person,  for  its  dealings  therewith,  or  foi  this 
proceeds  of  the  sale  of  any  of  the  said  propertjr ; 
and  denied  that  the  plaintiffs  had  any  title  to,  or 
right,  or  interest  in  the  property  the  subject  of 
the  suit,  or  the  accounts  thereby  sought.    From 
this  statement  of  the  somewhat  loose  and  inforasl 
pleadings  in  the  cause,  it  plainly  appears  that  thfr 
issues  raised  between  the  company  and  tiie  faaak 
were  not  merely  mortgage  or  no  mortgage,  but 
fiirther,  whether,  by  means  of  its  aets  snfaMqnent 
to  the  impeached  mortgage  the  bank  had  oeassd 
to   be   mortgagees,   and   had   become    absolute 
owners.    The  court  was  bound  to  try  all  thoM 
issues.   The  dismissal  of  the  suit  might  have  been 
taken  to  affirm  the  title  set  up  by  the  hank 
generally,  or  would  at  least  have  left  its  claim  tr> 
more    than  a  mere   mortga)^  title,   subject  to 
redemption,  open  to  future  btigation.    A^n,  if 
the  company,  as  the  court  observed,  fJailed  to 
establish  its  right  to  have  the  mortgages  set  aside, 
but  succeeded  on  all  the  other  issues,  the  result 
was  only  to  modify  the  reli^  prayed  by  the  bill, 
and  it   was    obviously  necessary  to   direct  the 
acoounts  ancillary  to  that  modification  in  order  to 
ascertain  whether,  as  alleg;ed  by  the    bill,  Q» 
bank's  advances  on  the  footing  of  the  mortgages 
had  been  more  than  satisfied  by  their  receipts,  or 
whether  there  was  still  any  balanoe  due  to  them 
in  respect  of  those  advances.     Their  Lordsh^H 
are  therefore  of  opinion  that  the  rule  invoked  does 
not  apply  to  such  a  case  as  the  present,  and  ooa- 
ceive  ihat  they  are  in  some  measure  supported  in 
that  opinion  by  the  cases  of  Montgomery  v.  OaUaiid 
(14  Sim.   79)    and  The   Inoorporated  Societif   v. 
Bicluirds  (1    Dr.   &  War.  268),  which   wiU   he 
hereafter    noticed    with   respect    to     the    other 
questions  raised  at  the  hearing  of  these  appeals. 
They  prefer  to  rest  their  judgment  on  this  point 
upon  the  distinction  taken   above,  rather   than 
upon  the  general  principle  upheld  in  Parher  v. 
M'Kmna  (31  L.  T.  Eep.  N.  S.  296,  739 ;  L.  B^ 
10  Ch.  App.  96),  The  London  Charimred  Bout  v. 
Lemprih-e  (29  L.  T.  Rep.  N.  S.  186 ;  L.  Eep.  ♦ 
P.  C.  572),  and  SiUiard  v.  Eiffe   (L.    Kep.   7 
Digitized  by  VjVJVJ VIC 


jQl7  26,  1879.] 


THE  LAW  TIMES. 


tV<A.XIj.,V.S.-699 


Pbiv.  Co.]      KiiioxAL  Bank  of  Australasia  v.  ITsited  Havd-di-Hahd  Coxfavt,  Ac.      [Priv.  Co. 


H.  of  L.  Cas.  39),  because  those  decisions  relate 
to  irhat  should  be   done   on  the  failure  of    the 
plaintiff  to  prove  allegations  of  fraud  in  general 
<!aBes,  whereas  the  rule  invoked  by  the  bank  in 
this    case    is   one   based   upon   the  relation    of 
mortgagor  and  mortgagee.    The  principle,  how- 
«ver,  of  these  decisions,  so  far  as  it  is  applioable  to 
this  case,  is  in  favonr  of  the  company.  Assuming, 
then,  that  the  bill  ought  not  to  have  been  dis- 
missed on  the  ground  suggested,  their  Lordships 
have  to  consider  whether  the  questions  determined 
in  fiivonr  of  the  company  were  correctly  so  deter- 
mined, and  whether  tne  decree  based  on  such  find- 
ings was  incorrect  either  in  substance  or  in  form. 
Little,  if  anything,  was  urged  at  the  bar  bv  way 
of  argument  to  show  that  the  declarations  of  this 
decree  touching  the  transactions  subsequent   to 
the  execution  of  the  mortgages  were  incorrect. 
The  firsk  of  these  transactions  is  the  execution 
sale  to  Cnthbert  in  trust  for  the  bank  on  the  6th 
Aug.  1874,  which  is  the  root  of  the  title  set  up  by 
the  bank  to  an  absolute  interest  in  the  mortgaged 
property.    The  facts  proved  as  to  this  were  the 
rollowing.     [Their  Lordships  went  through  the 
facts,  and  continued :]    It  is  clear  that  by  these 
collusive  proceedings  the  bank  could  obtain  no 
good  title  against  the  company,  and  that   the 
Supreme    Court   of    Victoria   was    right   in    so 
declaring.    But  it  is  equally  dear  that  the  effect  &[ 
the  proceedings,   if  valid,   would   have  been  to 
vest  the  interest  of  the  old  company,  {.«.,  the 
«qnity  of  redemption,  in  the  bank  betwetn  the 
date  of  the  execution  sale  and  that  of  the  sub- 
sequent transfer  to  the  new  company,  and   to 
make  them  absolute   owners  of   the  mortgaged 
premises  during  that    period.      Then  came  the 
proceedings  of  the  5th  March  1875,  under  which 
the    mortgaged  premises  were  put  up  for  sale, 
onder  the  powers  of   sale  contained  in  the  in- 
denture of  assignment  and  instrument  of  mort- 
gage, and  knocked  down  to  the  Messrs.  Davey. 
This  transaction  has  also  been  declared  by  the 
decree  to  be  void  as  against  the  oompcmy.    A 
question  has  been  raised  whether  it  was  an  actual 
sale,  or  a  mere  buying  in  of  the  property  put  up 
for  sale.    In  neither  view  can  it  have  had  any 
effeot  on  the  right  of  the  company.  On  the  second 
hypothesis  it  would  necessarily  leave  the  rishts  of 
all  parties  as  they  were ;    on  the  first,  the  sale 
would  bo  impeachable  by  the  company,  on  the 
ground  that  the  Daveys    were  merely  nominal 
purchasers  on  behalf  of  the  bank,  who,  as  mort- 
gagees selling  under  their  power  of  sale,  could  not 
sell  to  themselves.    The  last  and  most  important 
transaction  to  be  considered  is  the  sale  to  LaKeland, 
both  of  the  plant  and  machinery  and  of  the  mine, 
tor  one  lump  sum  of  6000Z.,  under  the  memoran- 
dnm  of  agreement  of  the  15th  Sept.  1875.    The 
question  is  reduced  to  that  of  the  validity  of  the 
sale  of  the  mine.    Molesworth,  J.  being  doubtless 
more  familiar  than  we  are  here  with  the  provi- 
sions of  the  Transfer  of  Lands  Statute  and  their 
application,  summarily  disposed  of  this  question 
by  saying,  "  I  do  not  think  the  bank  effectually 
sold  Lakeland  the  mining  lease.    It  could  only 
make  title  under  301,  and  did  not."    This  point, 
however,  having  been  raised  at  the  bar  with  some 
distinctness,  their   Lordships  will  deal  with    it 
more  in  detail.    It  is  not  immaterial  to  consider 
in    what  character  the   bank  was  dealing  with 
Lakeland  in  this  transaction.    On  the  face  of  the 
agreement  of  the  15:h  Sept.  1875,  they  do  not 


purport  to  be  acting  as  mortgagees  exercising  a 
power  of  sale.    According  to  their  case,  they  were 
then  the  absolute  owners  of   the  mine.     It  is 
hardly  necessary  to  observe  that  a  sale  of  the  mine 
by  the  bank  in  the  character  of  absolute  owners, 
which,  as  between  them  and  the  company,  they  did 
not  possess,  could  not  pass  a  good  title  against 
the  company.  If,  however,  Lake&nd,  to  use  Moles- 
worth,  J.'s  ezpreesion,  is  "  entitled  to  the  benefit 
of  all  the  muddled  titles  nod  powers  which  the 
bank  bad  to  convey  to  him,"  and  the  sale  is  to  be 
treated  afS  made  by  the  bank  in  exeroiae  of  the 
power  given  by  the  instmment  of  mortgage,  the 
transaction  is  impeachable  upon  other  grounds. 
The  company  was  the  registered  owner  of  the 
mine  under    the  provisions   of  the   Transfer  of 
Land  Statute ;    and    the    mortgage    was    made 
under  and  sutqecfe  to  the  provisions  of  the  83rd 
and  following  aeotions  of  tnat  Act,  and  was  duly 
registered  thereunder.  The  instmment  itself  is  in 
the  form  set  forth  in  the  12th  sohednle  to  the  Act. 
except  that  it  contains,  as  that  form  permits,  a 
special  covenant  or  agreement,  which  will  be  here- 
after considered.    Hence  the  only  way  in  which 
the  mortgagee  oonld  extinguish  the  rights  of  the 
mortgagor  in  the  mine  was  by  foreclosure,  under 
the  31  Yict.  No.  317  (of  which  there  is  no  question 
here),  or  by  a  sale  under  the  84(h,  85th,  and  87th 
sections  of  the  Transfer  of   Land  Act.    [Their 
Lordships,  after  discussing  how  far  the  provisions 
of  these  sections,  as  to  the  service  of  a  notice  of 
demand,   were  modified  by  a  special  clause  con- 
tained in  the  instrumient  of  mortgage,  eoatinned 
as  follows :]    From  a  case  reoently  before  their 
Lordships  {OampieU  v.  Tha  Oommtreiai  Bimk  of 
Sydney,  40  L.  T.  Bep.  N.  8.  187),  which  arose 
upon  similar  provisions  in  a  New  South  Wales 
Act,  it  may  be  inferred  that,  upon  an  application 
to  complete  the  title  cA  the  purchaser  hf  registra- 
tion under  the  87th  seotion  an  objection  on  the 
ground  of  the  fUlnre  to  serve  a  proper  notice  of 
demand  might,  and  probably  would,  have  been 
taken  by  the  registrar.    Again,  it  follows  from 
both  the  42nd  and  the  87th  sections  of  the  Act 
under  consideration  that,  whether  the  transaction 
with  Lakeland  be  regarded  as  a  sale  by  absolute 
owners    or    as    one   by    mortj^agees    under  the 
statutory  power,  no  interest  m  the  mine  could 
effectually  pass  to  the  purohaser  until  registration, 
and  consequently  that  the  agreement  or  the  15th 
Sept.  1875  was  a  mero  agreement  for  sale  which, 
whatever  eauities  it  created  between  the  bank  and 
Lakeland,  left  the  prior  equity  of  the  company 
untouched.     Their  Lordships  have  now  to  deal 
with  the  particular  objections  taken  to  the  form 
of  the  decree.    In  order  to  estimate  the  weight  of 
these,  it  will  be  well  to  consider  what  was  the 
general  nature  of  the  decree  to  be  made  in  a  suit 
so  framed,  and  upon  the  &et8  so  found.    The  suit 
was  in  the  nature  of  an  equitable  qeotment,  in 
which  each  party  churned  ui  ahsolate  interest  in 
the  property,  for  the  profits  of  which  the  bill 
Bongnt  an  account.    The  court,  taking  an  inter- 
mediate view  of  the  rights  of  the  parties,  found 
that  the  relation  of  mortgagor  and  mortgagee 
originally  subsisted  between  the  parties,  and  had 
never  been  eSlactively  determined  ;  that  the  trans- 
actions on  whioh  the  bank  relied  as  making  their 
title  absolute  were  void  against  the  company; 
that  consequently  it  was  necessary  to  take  an 
account  of  what,  if  anything,  remained  due  upon 
the  mortgage,  and  to  ascertain  whether,  as  alleged 
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by  the  company,  the  bank's  charge  had  been 
satisfied  vrhen  the  bill  m»  filed.  To  such  a  state 
of  thibf^^,  the  obaerrations  of  Lord  St.  Leonards, 
in  the  case  of  the  Incorporated  Society  v.  Richards 
(1  Dr.  &  War.  258),  apply.  When  pressed  to  give 
the  defendants  the  advantages  of  a  mortgagee  in 
an  ordinary  suit  for  redemption,  he  said,  "  This  is 
a  peonliar  case,  and  cannot  be  treated  as  the 
ordinary  case  between  mortgagee  and  mortgagor. 
Here  yoa  set  np  a  title  adverse  to  the  owner ;  and 
when  a  creditor  denies  his  character  as  snoh  and 
claims  as  owner,  I  cannot  allow  him  to  ^1  back 
on  his  original  character  of  creditor,  as  if  he  had 
never  departed  from  it.  I  will  never  allow  a 
party,  who  has  pat  the  owner  at  arm's  length,  to 
tarn  ronnd,  wnen  defeated,  and  claim  all  the 
benefits  attached  to  the  character  of  a  fair 
creditor."  The  particular  objections  to  the 
form  of  the  interlocutoiT'  decree  will  now  be 
considered  in  detail  1*110  first  was  that  it 
charges  the  bank  as  mortgagees  in  possession 
from  the  6th  Ang.  1874,  the  date  when  Cuthbert 
took  possession  of  the  mine.  The  direction 
appears  to  their  Lordships  to  be  correct,  becaase 
it  is  consistent  with  the  facts  established,  and 
with  the  claim  of  the  bank  to  an  absolute  title  in 
the  mine  as  against  the  company  from  the  date  of 
the  sheriff's  sale  to  Cnthbert.  The  second  and 
third  objections  were  that  the  decree  erroneously 
treats  the  bank  as  chargeable  with  the  value  of 
the  gold  obtained,  first  by  the  new  company,  and 
secondly  by  Lakeland.  Their  Lordships  are  of 
opinion  that  the  bank  was  properly  so  treated. 
As  mortgagees  in  poBseseion  they  were  admittedly 
aooonnt^le,  not  only  for  their  actual  receipts,  bat 
for  what,  but  for  their  wilful  default,  they  might 
have  received.  And  it  appears  to  their  Lordships 
that  whatever  was  received  by  those  whom  it  has 
been  found  the  bank  put  into  possession  without 
jnst  title,  and  in  derogation  of  the  company's 
rights,  has  correctly  been  held  to  fall  within  this 
category.  Another  objection  taken  to  the  decree 
was  that,  as  varied  by  the  full  bench,  it  made  the 
bank  chargeable  with  interest  on  the  principal 
moneys  for  which  it  was  held  aocoantable.  And 
the  learned  counsel  for  the  bank  relied  much  upon 
the  general  rule  a£Srmed  in  Neltoti  v.  Booth  (3 
De  6.  &  J.  119)  to  the  effect  that  a  mortgagee  in 
possession  is  not  chargeable  with  interest  on  his 
receipts  if,  when  he  took  possession,  an  arrear  of 
interest  was  due  to  him.  This,  however,  as  has 
been-  shown,  is  not  an  ordinary  redemption  suit, 
and  the  before-cited  case  of  The  Incorporated 
Society  v.  Bichardt  is  a  olear  authority  that  in  an 
exceptional  case  like  this  the  defendant  cannot 
claim  the  immunities  of  an  ordinary  mortgagee. 
There  Lord  St.  Leonards  ordered  the  account  to 
be  taken  with  annual  rests.  Such  a  direction, 
though  more  usual,  is  in  terms  less  favourable  to 
the  defendant  than  that  contained  in  the  decree 
Tinder  appeal,  which  amoants  only  to  one  that 
interest  be  allowed  on  both  sides  of  the  account. 
That  it  was  competent  to  the  court,  in  the 
circumstances,  to  give  such  a  direction,  their 
Lordships  entertain  no  doabt.  Another  objection 
taken  was  that  the  interlocutory  decree,  instead 
of  directing,  as  in  an  ordinary  redemption  suit, 
the  taxation  of  the  bank's  costs,  and  the  addition 
of  the  certified  amount  of  them  to  the  amount 
dife  for  principal  and  interest  on  the  mortgage, 
reserved  the  consideration  of  them  nntil  after  the 
taking  of  the  account.    It  is  sufficient  on  this  to 


say  that  in  a  suit  of  this  character  saoh  a  reserra- 
tion  was,  in  their  Lordships' judgment,  withiathe 
discretion  of  the  court,  aud  consistent  with  nsnal 
practice.     An  objection  on  which  their  Lordships 
nave  felt  greater  difficulty  is  that  taken  to  me 
direction  in  the  decree,  as  finally  drawn  up,  that 
the  bank  should  be  charged  with  "  what,  bat  for 
its  wilful  negligence  and  default,  would  have  beea 
the  clear  proceeds  of  the  sale  of  the  said  plant  and 
machinery."     The  bill,   which  is  loosely  drawn^ 
made  no  special  case  as  to  the  sale  of  the  plant 
and     machinery    at    an    underralne,   otherwiae 
than    by  alleging  that  the  sum  of   6000L  was 
considerably  less  than  the   value   of   the   mine 
and  property  sold    to    Lakeland,    as   the   bank 
well  knew,  and    that  a    larger  sum    had  been, 
previously  to  the  sale  to  Lakeland,  offered  for  the 
said  property ;  and,  as  to  the  plant  and  machinery, 
prayed  only  for  an  aooonnt  "  of  the  prcoeeda  of 
any  machinery  or  plant  sold  by  the  defendants,  or 
either  of  them,"  saying  nothing  about  negUgenoe 
or  wilful  default.    [Their  Lordships  discussed  the 
evidence  on  this  point  and  the  jadgments  of  the 
courts  below  upon  it,  and  continned  as  follows:} 
Upon  the  whole  their  Lordships  have  come  to  the 
conclusion  that  the  fall  oonrt,  as  well  as  Moles- 
worth,  J.,  had  saffioient  grounds  for  holding  that 
the  plant  might  have  been  sold  for  less  than  oonld 
have  been  obtained  for  it,  regard  being  had  to  the 
allegation  in  the  bill,  to  the  evidence  in  the  canse, 
and  to  the  conduct  of  the  bank  in  aelling  for  one 
Sam  that  which  they  had  a  right  to  sell  with  that 
which  they  had  no  right  to  sell.    They  are  there- 
fore of  opinion  that  the  appeal  against  the  inter- 
locutory decree  wholly  fails.    Little  need  be  naid 
on  the  second  appeal.    If  the  interloontory  decree 
is   right,  no  question  can  be  raised  as  to  the 
accounts  taken  under  it,  inasmuch  as  the  bank 
filed  no  exception  to   the   Master's  report.    The 
only  question  that  remained  was,  what  was  to  ba 
done  as  to  the  costs  of  the  suit.    Itow,  not  only 
had  the  bank  set  up,  and  failed  to  prove,  a  title 
to  an  absolate  interest  in  the  property,  not  only 
had  it  soaght  to  destroy  the  right  of  its  mort- 
gagor by  a  series  of  very  questionable  transactions, 
but  it  had  been  found  to  have  been  overpaid, 
in  its  character  of  mortgagee,  when  the  bill  was 
filed.    These  circumstances  were  amply  sufficient 
to  deprive  it  of  the  ordicary  right  of  a  mortgagee 
to  the  costs  of  suit,  and  to  bring  the  question  by 
whom  the  coats  were  to  be  borne  within  the  dis- 
cretion of  the  court.    Their  Lordships  can  see  no 
ground  for  interfering,  contrary  to  the  ordinwy 
practice  of  this  tribunal,  with  that  discretion,  and 
must  therefore  humbly  advise  Her   Majesty   to 
affirm  the  decree  of  the  3rd  May  1877,  and  the 
decretal  order  of  the  30th  Sept.  1878,  and  to  dis- 
miss these  appeals  with  costs. 

Solicitors    for    the   appellants,   Wadeton   and 
MdUeton. 

Solicitors  for  the  respondents,  Thojnaa  BandaU; 
Brundett,  BandaU.  and  Oovett. 
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Shxkwsn  v.  Sslkibk.  (a) 
JVoejuiA — Adminitiiration    tvaca   Judieaiuire   Act 
1873 — Proof  for   secured  debt — Judicature  Act 

1873,  M.  2,  26  {tub-seel*.  1,  7)—Judieatufre  Aet 
1874, ««.  1.  i— Judicature  Aet  1875,  «•.  2, 10. 

£ub-seet.  1  ^f  «ee<.  25  of  the  Judicature  Aet  1873 
did  not  take  effect  on  the  passing  of  that  Aet,  and 
was  therefore  postponed  ov  the  suspending  Aet  of 

1874.  1^        If  J 

Consequently,  the  rules  of  admiaietraiion  in  hank- 
ruptey  as  to  the  respective  rights  of  secured 
and  unsecured  creditors  do  not  apply  in  the 
administration  by  the  court  of  tha  assets  of  a  per- 
eon  who  died  hetioeen  the  date  of  the  passing  of 
the  Judicature  Aet  1873  (Hth  Aug.  1873)  and  the 
1st  Nov.  1875,  the  date  when  the  Judicature  Aet* 
came  into  operation. 

Decision  of  MaUn*,  V.O.  reversed. 

Bilton  V.  Jones  (38  L.  T.  Bep.  N.  B.  808  ;  L.  Sep. 
9  Ch.  Div.  620)  overruled. 

This  was  an  appeal  from  a  deoition  of  Malins, 
V.C. 

The  suit  was  one  for  the  administraiaon  of  the 
«8tate  of  one  W.  Selkirk,  who  died  intestate  in 
April  1874. 

The  usual  administration  decree  was  made  on 
the  16th  Jan.  1875,  and  on-  the  hearins  of  the 
oapse  on  further  consideration,  the  question  was 
raised  by  the  Whitehaven  Bank,  who  were 
secured  creditors  of  the  intestate,  whether  the 
rule  introduced  by  the  Judicature  Act  1873,  s.  25, 
sub-sect.  1,  wbich;proTides  that "  in  the  administra- 
tion by  the  court  of  the  assets  of  any  person  who 
may  die  after  the  passing  of  this  Aot,  and  whose 
estate^  may  prove  to  be  insufficient  for  the  pay- 
.ment  in  full  of  his  debts  and  liabilities,  the  same 
rules  shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured  credi- 
tors ...  as  may  be  in  force  for  the  time  being 
under  the  law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudged'  bankrupt,  was  appli- 
cable to  their  proof. 

Sub-sect.  1  of  sect.  25  of  the  Judicature  Act 
1873  was  repealed  and  re-enacted,  with  certain 
extensions,  b^  the  10th  section  of  the  Judicature 
Act  1875,  which  came  into  operation  on  the  1st 
Nov.  1875. 

In  the  present  case  the  intestate  died,  and  the 
administration  decree  was  made,  between  the  pass- 
ing of  the  Act  of  1873,  and  the  coming  into  opera- 
tion of  the  Aot  of  1875. 

The  Whitehaven  Bank  claimed  to  Drove  for  the 
whole  of  their  debt  without  deducting  the  value 
'Of  their  security ;  but  the  Yioe-Chanceilor,  follow- 
ing his  own  decision  in  Hilton  v.  Jones  (38  L.  T. 
Bep.  N.  S.  808j  L.  Rep.  9  Ch.  Div.  620),  held  that 
8.  25,  sub-seot.  1  of  the  Jndioatnre  Aot  1873  was  not 
posponed  by  the  Judicature  Aot  1874,  but  applied 
to  the  present  case,  and  that  the  bank  must  dednot 
the  value  of  their  security,  and  could  only  prove 
for  the  balance. 

(•)  Bqxtrtod  br  H.  Feat,  Eiiq.,  BartMer^t-Law. 


From    this   decision    the    Whitehaven    Bank 
appealed. 

J.  Pearson,  Q.C.,  Cozens-Eardy,  and  Whilworthi 
for  the  appellants.— The  Act  of  1873  was  post- 
poned by  the  suspending  Act  of  1874,  which  by  its 
second  section  provides  that  the  Aot  of  1873  except 
any  provision  thereof  directed  to  take  effect  on 
the  passing  of  the  said  Act  should  commence  and 
come  into  operation  on  the  1st  Nov.  1875.  Sect.  25, 
sub-sect.  1  was  not  one  of  the  provisions  directed  to 
take  effect  on  the  passing  of  the  Aot  of  1873. 
The  recital  which  precedes  the  sub-sections  of 
sect.  25  shows  that  the  sub-sections  were  not 
intended  to  come  into  operation  until  the  transfer 
of  the  Jurisdiotion  of  the  several  courts  to  the 
High  Cfourt  of  Justice  was  effected.  That  trans- 
fer was  postponed  by  the  Aot  of  1874.  The 
"  court "  referred  to  iu  the  1st  sub-section  is  the 
High  Court  of  Justice,  which  did  not  oome  into 
existence  till  the  Ist  Nov.  1875.  Therefore  there 
could  be  no  administration  by  that  court  until  that 
date,  and  the  rule  introduced  by  sect.  25, 
sub-sect.  1  cannot  apply  to  the  present  case.  They 
referred  to 

B*  Joseph  A(«h«  and  Co.,  38  L.  T.  Sep.  N.  S.  774; 
L.  Bep.  1  Ch.  Div.  «. 

Higgins,  Q.C.  and  T.  A.  Roberts  for  the  respon- 
dents.—We  say  that  seot.  25,  sub-sect.  1,  took  effect 
on  the  passing  of  the  Act  of  1873.  It  plainly 
provides  that  the  rule  in  bankruptcy  shall  prevaol 
m  the  administration  b^  the  court  of  the  assets  of 
any  person  who  may  die  after  the  passing  of  the 
Act.  It  is  one  of  the  provisions  not  suspended  by 
the  Act  of  1874.  The  expression  "the  court ^' 
does  not  apply  to  the  High  Court  of  Justice  only, 
as  is  clear  from  sect.  91  S.  the  Act  of  18J^  which 
provides  that  "  the  seteral  rules  of  law  enacted 
and  declared  by  this  Act  shall  be  in  force  and 
receive  effect  in  all  courts  whatsoever  in  England, 
so  far  as  the  matters  to  which  such  roles  relate 
shall  be  respectively  cognisable  by  such  courts." 
They  referred  at  great  length  to  various  sectiona 
of  the  Acts  of  1873, 1874.  and  1875. 

Locoik  Webb,  Q.O.,  Jol^ffe,  and  Howard,  for 
other  rei>pondait8. 

No  reply. 

Jaheb,  L.J. — This  case  really  seems  to  me  to  be 
beyond  all  reasonable  doubt,  were  it  not  for  the 
expression  of  opinion  given  by  Malins,  V.C.  in  the 
case  of  Hilton  v.  Jones,  which  I  observe  was 
brought  up  on  appeal,  but  the  appeal  was  not 
heard  upon  that  point,  because  the  lisots  rendered 
it  unnecessary,  as  is  mentioned  in  the  note  to 
HiUon  V.  Jones  (L.  Bep.  9  Ch.  Div.  622.)  The 
ground  upon  which  Malins,  Y.C.  put  it  in  that 
case  was  some  sort  of  equitable  construction 
of  the  Act.  The  Vice- Chancellor  said  in  his 
judgment:  "The  suspending  Act  of  1874,  in 
postponing  the  operation  of  the  Aot  of  1873, 
excepted  any  provision  directed  to  take  effect 
upon  the  passing  of  the  Act,  and  I  mast  hold  that 
this  25th  section,  being  a  provision  substantially 
directed  to  take  effect  upon  the  passing  of  the 
Aot,  was  not  suspended  by  the  Aot  of  1874." 
Now  I  am  bound  to  say  that  I  really  do  not 
nnderstand  what  is  meant  by  a  provision  being 
"substantially  directed"  to  take  effect.  It  is 
either  directed  to  take  effect,  or  it  is  not  directed 
to  take  effect  upon  the  passing  of  the  Act.  Whaj; 
the  section  says  is,  that  cerb^n  rules  shall  be 
applied  with  respect  to  persons  dying  after  the 
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passing  of  the  Act ;  that  is  to  say,  those  words 
"dj^g  after  the  passing  of  the  Act,"  are  a  de- 
BonptioD  of  the  persons  as  to  whom,  when  the  Act 
benns,  it  is  to  be  applied,  but  -it  has  nothing  to  do 
'with  the  taking  effect.  The  section  says  that  the 
conrt — which  I  for  my  part  have  no  doubt  meant  . 
the  oonrt  intended  to  be  thereby  oonetituted, 
iihat  is  to  say  the  High  Court  of^  Justice — was, 
in  the  administration  of  estates  to  have  regard, 
and  to  give  effect  to  a  certain  rule,  but  not 
to  do  it  except  with  regard  to  persons  who  died 
afler  the  passing  of  the  Act.  Until  the  court 
came  into  existence  it  could  not  do  anything,  and 
the  thing  which  was  directed  to  be  aone  by  the 
court  could  not  take  effect  until  the  court  came 
into  existence.  And  therefore  it  is  impossible  in 
my  view,  upon  any  principle  to  say  that  that  thing 
was  directed  substantially,  or  in  any  way  wiiat- 
ever,  to  take  effect  upon  the  passing  of  the  Act. 
The  Ist  sub-section  of  the  25tn  section  of  the  Act 
of  1873  was  one  of  the  clauses  which  was  sus- 
pended by  the  Act  of  1874,  until  the  Act  of  1875 
came  into  operation,  and  tl^en,  before  it  came  into 
effect  at  all,  was  repealed  by  a  new  section,  which 
in  terms  says  it  is  to  be  applied  to  the  estates  of 
persons  dying  after  the  passing  of  the  Act.  It  is 
&ot  necessary  to  go  further  mto  the  very  long 
series  of  obserrations  which  were  addressed  to  us 
npon  the  different  parts  of  the  Act  of  Parliament. 
The  thing  seems  too  plain. 

BaggaiIiAY,  L.J. — I  am  of  the  same  opinion. 
The  question  we  have  to  consider  i/ whether  the 
mlo  of  law  declared  in  the  1st  sub-section  of  the 
25th  section  of  the  .Judicature  Act  of  1873  is  to  be 
obserred  in  the  administration  of  the  estate  of  one 
William  Selkirk,  who  died  in  April  1874  after  the 
passing  of  that  Act,  and  in  respect  of  whose  estate 
an  administration  order  was  made  in  the  month 
of  December  of  the  same  year.  [His  Lordship 
read  the  sub-section,  and  continued:]  The  first 
and  the  most  important  question  is  what  is 
meant  by  the  expression  "in  the  adminis- 
tration by  the  court;"  in  other  words,  what 
oonrt  is  meant  by  the  irords  "  the  conrt."  There 
is  no  interpretation  clause,  and  we  must  there- 
fore look  to  the  context.  Now,  tornine  to  the 
context,  we  first  of  all  find  that  the  titu  of  the 
Act  is  "  An  Act  for  the  Constitation  of  a  Supreme 
Oonrt."  Then  the  preamble  states  that  "  it  is  ex- 
pedient to  oonetitute  a  Supreme  Court,"  and  the 
enaotingportion  of  the  Aot  is  divided  into  several 
parts.  The  first  is  as  to  l^e  "  Constitution  and 
Judges  of  the  Supreme  Court;"  the  second  as  to 
"  Jurisdiction  and  law ;"  the  th^  as  to  "  Sittings 
and  distributioo  of  business ;"  the  fourth  as  to 
"  Trial  and  procedure,"  and  so  on  throngh  eight 
or  t«n  ports,  but  all  having  reforenee  to  the 
jurisdiction  and  the  mode  in  which  business  is  to 
be  conducted  in  the  Supreme  Court  which  it  was 
tbe_  objeot  of  the  Aot  to  establish ;  and  I  may 
notice  that  the  3rd  section  provides  how  the 
Snprome  Court  is  to  be  constituted  by  the  union 
or  amalgamation  of  a  large  number  of  existing 
oonrte,  and  the  4th  section  provides  that "  the  said 
Supreme  Conrt  shall  oansist  of  two  permanent 
divisions,  one  of  which,  under  the  name  of  Her 
Majesty's  High  Conrt  of  Justice,  shall  have  and 
exeireiae  original  jnrisdietion,  with  such  appellate 
jnrisdictinn  from  inferior  coorts  as  is  hereinafter 
mentioned,  and  tbe  other  of  whioh,  under  the 
name  of  Her  Majesty's  Court  of  A.ppeal,  shall  have 
and  exercise  appellate  jurisdiction,"  &o.    When 


we  oome  to  part  2,  in  whioh  sect.  25  occars,  we 
find  that  &om  the  16th  to  the  23rd  sections  indn- 
sive,  they  all  have  reference  to  the  jarisdiction 
which  is  one  of  the  subject-matters  mentioned  in 
the  heading  of  the  part ;  and  the  24th  and  25th  have 
referemoe  to  the  rules  of  law  or  rules  of  praotioe 
thenceforth  to  be  observed.  The  24th  section  is  in- 
troduced in  these  words  :  "  In  every  civil  cause  or 
matter  commenced  in  the  High  Court  of  Jastice,. 
law  and  equity  shall  be  administered  by  the  Seh 
Court  of  Justice  and  the  Court  of  Appeal  respectively 
according  to  the  rules  following.      Then  yon  have 
a  variety  of  rules  fbr  the  purpose  of  doing  sway 
with  the  anomaly  which  at  that  time  existed  be- 
tween the  mode  of  practice  in  the  different  cooits 
which  were  amalgamated  for  the  purpose  of  form- 
ing the  Supreme  Court.    The  25th  seocion  is  b- 
trodnoed  with  these  words :  "  And  whereas  it  is 
ocpedient  to  take  occasion  of   the    union  of  the 
eeveral  oonrts  whose  jurisdiction  is  hereby  trsns- 
ferred  to  the  said  High  Court  of  JxuHAoe  to  amend 
and  declare  the  law  to  be  hereafter  administered 
in  England  as  to  the  mattov  next   hereinafter 
mentioned."     Then  it  proceeds   to   enact  under 
eleven  different  heads  the  law  which  is  thence- 
forth to  be  observed  with  regard  to  those  sab- 
ject-matterR.     I  may  mention  in  general  terms 
that,  as  regards  nine  out  of  those  eleven  faeidB, 
the  rules  previously  observed  and  the  law  pie- 
vioasl^  acted  upon  in  the  courts  of  equity  are  to- 
prevail    in  all    others ;    but   in    the    first,  with 
whioh  we  have  at  present  to  deal,  the  law  which 
previously  prevailed  in  bankruptcy  is  to  prevail 
over  the  law  which  was  previously  observed  in 
Chancery,  and  I  think  in  the  ninth,  as  regards 
damages  where  there  had  beeaa  a    collision  and 
both  vessels  were  in  fault,  the  Admiralty  rale  is 
to  prevail  over  the  role  previously  observed  at 
common  law.    There  you  have  the  rules  of  law 
which  ace  to  be  observed  in  the  court  whidi  » 
oonstitntad  by  the  Aot  of  Parliament,  whether  it 
is  the  whole  of  the  Supreme  Court,  or  the  two 
diviatoaa  in  whioh  the  court  is  to  act.    Practically 
the  bosiness  is  oommenced  and  assumed  to  oom- 
meooe  in  the  High  Court  of  Justice ;  the  Court  of 
Appeal  is  a  ooort  in  whieh  matters  disposed  of  in 
the  High  Court  of  Justice  may  be  r^eard  and 
that  whioh  is  thought  right  may  be  done.    I  omi 
oome  to  no  other  ooniriusicm,  having  regard  to  the 
frame  of  the  Aot  and  the  context,  than  that  whece 
reference  is  made  in  the  Ist  sab-seotion  of  sect.  25- 
to  "administration  by  the  ooart,"  it  can  meaa  no 
other  coart  than  the  oonrt  which  is  ooustituted  and 
created  by  the  Act.    When  you  have  onoe  arrived 
at  that  oondosion,  it  really  seems  to  me  that  jm 
have  substantially  disposed  of  the  question  witfb 
which  we  have  now  to  deal,  beoanae  the  8nd 
seetioD  of  the  Act  of  1873  provides   that  "this 
Act,  esnept   any  provision  thereof  which  is  de- 
clared to  take  effect  on  the  passing  of  this  Aet, 
shall  commence  and  corns  into  operation  oa  the 
2nd  day  of  Nov.  1874."    A  short  Act  was  paaied 
in  1874,  ami  that  time  was  thereby  extended  to 
the   Ist   Nov.    1875.     There    is  no  deolanitiieD 
whatever  that  this  partioalar  25th  section,  or  soy 
■ab-saotion  of  it,  is  to  take  effect  on  the  passLtiK  oT 
the  Aot    No  doubt  it  does  mrovide  lihat  when  an 
administrabioa  takea  plaoe  b^  the  court,  wheo- 
ever  thai   system  of  administration   may  oasii- 
menoe,  it  shall  have  reference  to  the  estates  </ 
persons  who  die  after  the  passing  of  the  Aot. 
There  is  nothing  further  to  indicate  an  intentiui,. 
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and  certainly  nothinK  declaring  or  directing  that 
■that  Biib-aection  of  the  Act  is  to  come  into  opera- 
iiion  earlier  than  when  there  shall  he  an  adminis- 
tration by  the  oonrt  constituted  by  the  Act.  If 
that  be  so,  the  operation  of  thia  sub-seotion  of  the 
Act  is  poatponea  until  the  1st  Not.  1875.  If  it 
had  not  been  so  postponed,  no  doabt  in  the  case 
of  an  administration  bv  the  court,  if  it  had  been 
oonatitated  at  an  earher  period,  the  role  woold 
have  applied ;  bat  the  constitntion  of  the  oonrt 
does  not  take  place,  or  the  provisions  of  its  can- 
Btitation  do  not  come  into  effect,  until  the  Ist  Nov. 
1875,  and  that  very  day  on  which  it  comes  into 
operation  the  Act  (^  1875  aJso  comes  into  opera- 
tion and  substitutes  another  provision  for  that 
contained  in  sect.  25,  sab-sect.  1. 

Thbsigbx,  L.J. — I  am  entirely  of  the  same 
■Opinion.  I  most  say  that,  when  the  different 
sections  of  the  Act  of  1873  are  compared,  the 
mattor  is  really  free  from  all  doabt  whateyer. 
The  2nd  section  provides  that  "  this  Act,  except 
aaj  provision  thereof  which  is  declared  to  take 
efuct  on  the  passing  of  this  Act,  shall  commence 
and  come  into  operation  on  the  2nd  Nov.  1874," 
that  period  being  extended  by  a  subeeqaent  Act 
of  1874  until  the  Ist  Nov.  1875,  when  also  the  Act 
of  1875  came  into  operation.  The  provision  in 
question  in  this  case  is  contained  ander  a  preamble 
which  is  the  commencement  of  sect.  25  ;  Imt  before 
I  call  attention  to  that  section,  and  the  preamble 
commencing  it,  I  should  like  to  point  oat  that 
where  the  draftsman  of  this  Act  intends  to  make 
it  clear  that  a  provision  shall  take  effect  on  the 
passing  of  the  Act  he  is  able  to  do  it,  as  one 
wonld  expect  he  would  do  it,  in  dear  and  intel- 
ligible terms,  because  at  the  close  of  sect.  60  it  is 
said  :  "This  section  shall  come  into  operation 
immediately  upon  the  passing  of  this  Act."  Again, 
at  the  close  of  the  68th  section:  "This  section 
shall  como  into  operation  immediately  on  the 
.passing  of  this  Act."  There  are,  therefore, 
two  sections  in  which  the  declaration  which 
is  referred  to  in  the  2nd  section  of  the  Act 
is  made  in  clear  and  precise  and  intelligible 
terms.  Now,  taming  to  sect.  25,  let  as  see  whether 
the  preamble  throws  any  light  upon  the  intention 
of  the  Legislature  as  regards  the  sub-section.  It 
10:  "And  whereas  it  is  expedient  to  take  occasion 
-of  the  anion  of  the  several  courts  whose  inriv 
Action  is  hereby  transferred  to  the  said  High 
Court  of  Justice  to  amend  and  declare  the  law  to 
be  hereaflier  administered  in  England  as  to  the 
matters  next  hereinafter  mentioned."  Now,  what 
■is  the  occasion  f  The  occasion  is  not  the 
pasaing  of  the  Act  by  which  the  courts  are  to 
be  united,  but  the  occasion  is  the  union  of  the 
courts.  Therefore,  pausing  at  this  point,  nothing 
can  be  clearer  from  the  preamble  than  this,  that 
'the  amendment  of  the  law  was  to  be  an  amend- 
ment which  was  to  be  administered  by  the  new 
court,  and  which  was  to  take  effect  when  the  new 
-court  amalgamating  the  old  ones  came  into  opera- 
tion. Let  OS  for  a  moment  tarn  away  from  sab- 
sect.  1.  There  are  eleven  sab-sections  ander  this 
preamble  to  which  I  have  referred ;  nine  of  those 
sub-sections  do  not  mention,  even  incidentally, 
the  passing  of  this  Act,  and  therefore  it  must  be 
admitted  that  as  regards  those  sab-sections  the 
pkeriod  at  which  the  alteration  in  the  law  or  prac- 
'tioe  is  made  is  the  period  when  the  Act  comes 
vinto  operation.  And  more  than  that,  when  we 
-look  at  sect.  91,  which  is  to  apply  to  all  courts  in 


the  kingdom  the  roles  of  law  which  are  comprised 
in  the  eleven  sub-sections  of  sect.  25,  it  is  clear 
that  the  seveial  rales  c^  law  enacted  in  that 
section  are  only  to  come  into  operation  as  regards 
those  courts,  althoogh  no  alteration  is  to  be  made 
in  those  coorts  at  Om  time  when  the  Act  comes 
into  operation.  The  words  are :  "  The  several  rules 
of  law  enacted  and  declared  by  this  Act  shall  be 
in  force  and  receive  effect  in  all  courts  whatsoever 
in  Ingland  so  far  as  the  matters  to  which  such 
rules  relate  shall  be  respectively  cognisable  by 
such  courts."  There  is  dearly,  neither  directly  nor 
indirectly,  any  direction  in  (hat  section  that  any 
time  but  that  of  the  Act  coming  into  operation 
shall  be  the  time  when  the  rules  of  law  in  sect. 
25  are  to  come  into  operation  in  courts  of  justice. 
Then  we  come  to  the  consideration  of  sub-sect.  1 
with  the  strongest  ground  for  believing  that  the 
intention  of  the  jLegislature,  as  expressed  in 
the  Act  itself,  was  that  these  rules  of  law  should 
only  come  into  operation  when  the  existence  of 
the  court,  the  existence  of  which  was  to  be  the 
occasion  of  this  change,  was  a  fact.  Even  if  that 
were  not  so,  Ihe  words  of  sab-sect.  1  are  so  clear 
that  I  cannot  conceive  how  there  can  be  any  doubt 
upon  the  construction  :  "  In  the  administration  of 
the  assets  of  any  person  " — ^Now,  stopping  there, 
can  there  be  any  doubt  as  to  the  time  when  so  far 
the  section  would  come  into  operation  P  Clearly 
no  doubt  whatever.  Then  how  does  it  go  on  P 
"The  assets  of  any  person  who  may  die  after 
the  passing  at  this  Act."  How  is  that  in  any  way 
to  afleci  the  time  wh«ai  the  section  is  to  come  into 
operation  P  It  is  nothing  nuure  or  less  than  a 
description  of  the  person  whose  estate  is  to  be 
administered,  the  administration  to  take  effect 
and  to  operate  at  the  time  when  this  Act  comes 
into  operation.  Therefore  it  appears  to  me  that, 
however  you  were  to  read  the  words  "  the  court," 
whether  you  were  to  read  them  as  meaning  an 
existing  court,  or  the  new  coart,  eqiyJly  the  time 
when  the  sub-section  would  operate  would  be  die 
time  of  the  commencement  of  the  Act.  At  the 
same  time  I  think  the  matter  is  made  more  clear 
and  is  more  pointed  by  the  fact  that  in  the  words 
"  in  the  administration  by  the  court,"  the  word 
"  court "  clearly  refers  not  to  the  existing  court, 
but  to  the  High  Court  of  Justice  constituted  by 
the  Act.  For  these  reasons  it  appears  to  me  thi& 
the  appeal  should  be  allowed. 

Jakes,  L.J. — The  appeal  will  be  allowed  with 
costs,  both  here  and  in  the  court  bdow.  All 
parties  will  have  their  costs  out  of  the  estate,  both 
here  and  in  the  oonrt  below.  I  may  mention  that 
the  court  has  dedded  substantially  the  same  thin{( 
upon  Bub-aect.  7.  Appeal  aUowed. 

S<Adton  for  iSaa  i^pellaat,  Jnhmrion  and 
.BinrrMoik. 

SoIidtorB  for  the  reapondents,  MMer,  Bob«rt$, 
and  Oo.  

AprUT&and^. 
(Before  Jaicbs,  Bkett,  and  Cottok,  L.JJ.) 

WaSI    CUMBBBUND    IbOV  AND    SiXXL  COKPAXT  V. 

Kejttok.  (a) 

Jfttie — Wait«r—JJ»6  of  proptrtf—Wattr  diteharged 
from  neighboftriitg  mina — NegligmM — Ordmarg 
eourie  of  working— Damages — Jn/i«»e<*<M». 

J»  an  action  by  minemeners  to  rettrav^  (ho  iefeitf 

(a)  Beportod  b;  £.  S.  Bocbb,  Esq.,  BHrWer-at-Law. 
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danis,  who  were  neighbouring  m%neovmers,from 
aUoteing  water  to  flow  through  a  bore-hole  which 
they  had  made  in  a  thafl  which  they  had  recently 
awik,  into  the  plainiiffa'  worlMigs,  and  for 
damagee,  the  plaint^t  aMegad  that  the  defendants 
htidmade  the  bore-hole  for  the  sole  purpose  of 
getting  rid  of  the  water,  and  not  in  the  ordinary 
and  proper  course  of  working.  The  water  in 
question  did  not  flow  directly  from  the  bore-hole 
*nlo  the  plaintiffs'  workings,  but  into  some  old 
unused  workings  of  the  defendants,  and  thence 
found  its  way  by  natural  percolation  into  the 
plaintiffs'  mines.  The  defendants  alleged  that,  if 
they  had  not  made  the  bore-hole,  the  water  would 
nevertheless  have  found  its  way  by  natural  per- 
colation into  the  plaintiffs'  mines,  and  on  this 
ground  they  conttmdeti  that  Ihey  were  not  liable 
for  any  damage  which  might  have  been  done  to 
the  plaintiffs. 
Held  [reversing  the  decision  of  Fry,  J.),  tJiaf, 
although  the  plaintiffs  had  proved  that  the  defen- 
dants had  nsed  their  land  otherwise  than  in  the 
natural  and  ordinary  manner  necessary  for  its 
enjoyment  and  occupation,  thry  had  failed  to  sJww 
ihat  ihey  had  sustained  any  damage  by  the  acts  of 
the  defendants,  or  that  any  additional  burden  hcid 
been  cast  upon  them,  and  therefore  the  plaintiffs 
had  no  good  ground  of  action. 
The  mere  faU  of  temporarily  intercepting  the  water 
did  not  amount  to  an  appropriaiion  of  or  give  the 
defendants  command  over,  the  water  as  a  thing 
which  they  could  control,  in  the  sense  of  being 
ever  afterwards  prevented  from  restoring  it  to  its 
former  flow  from  their  own  to  their  neighbours' 
land  and  to  the  condition  in  which  tt  wo*  before 
their  operatioru. 
Everyone  is  entitled  to  deal  wUh  water  on  his  own 
land  so  long  as,  when  dealt  with,  he  does  not 
cause  it  to  go  on  his  neighbour's  land  in  such  a 
way  as  to  affect  such  land  in  any  other  mamter 
than  it  had  been  pt  eviously  affected,  and  impose 
an  additional  burden. 
This  was  an  appeal  by  the  defendants  from  a 
decision  of  Fry,  J.  under  the  following  circam- 
atances : — 

The  plaintiffs  and  the  defendants  were  proprie- 
tors of  adjoining  collieries.  An  action  was  entered 
in  Jan.  1876  to  restrain  the  defendants  from  per- 
mitting water  to  flow  through  a  certain  bore-hole 
in  their  mine  directly  or  indirectly  into  the  plain- 
tiffs' workings,  and  for  damages.  Tlie  plamtiffs 
were  the  lessors  of  a  colliery  in  the  parish  of 
Workington,  in  Cnmberland.  In  June  1875  the 
defendants,  Henry  Kenyon  and  John  Campbell, 
became  lessees  from  the  trastees  of  John  Harris, 
of  a  small  coalfield  in  the  adjoining  parish  of  Brig- 
ham.  Both  collieries  were  sitnate  close  to  the  river 
Derwent.  The  defendants'  was  (^together  to  the 
Bonth  of  that  river,  and  to  the  east  of  the 
plaintiffs'.  The  greater  part  of  the  plaintiffs' 
collieiy  was  also  to  the  south  of  the  river,  but  a 
portion  of  it  was  on  the  north  side.  The  same 
seanis  of  coal  were  found  in  the  plaintiffs'  ooIUery 
and  in  the  defendants'  coalfield,  but  there  was  a 
fault,  running  in  a  direction  approximately  from 
north-west  to  south-east,  which  crossed  that  part 
of  the  plaintiffs'  collieries  which  lay  to  the  south 
of  the  Derwent.  There  were  three  seams  of  coal 
existing  in  both  collieries,  named  respectively  the 
Ten  Quarters  Seam,  the  Ratler  Band,  and  the 
Hain  Seam,  the  Ten  Qoarters'  Seam  being  the 


nearest  to  the  surface.  The  colliery  of  the  pbun- 
tiffs  was  in  the  dip  of  the  defendants ;  bat  on 
the  north-east  side  of  the  fault  the  coal  measnrea 
were  from  forty  to  sixty  feet  lower  than  on  the 
south-west  side.  The  plaintiffs  were  working  the 
Main  Seam,  which  was  the  lowest  of  the  seamir 
by  means  of  a  pit  called  the  Lowther  Fit,  gonth  of 
the  Derwent,  south-west  of  the  fault,  and  aboot 
half  a  mile  to  the  west  of  the  boundary  between 
the  two  collieries.  On  the  north  side  of  the 
Derwent  the  fault  had  been  pierced  by  a  driftway 
to  the  west  of  the  plaintiffs'  oolliery,  and  coa- 
nected  therewith  and  tlirongh  this  a  oommonica- 
ticn  existed  between  the  plaintiffs'  working  on 
the  north  side  of  the  Derwent  and  the  Lowther 
Fit.  In  the  defendants'  coalfield  the  Ten  Quarters 
Seam  lay  about  126  feet  below  the  surface  of  the 
ground,  and  the  Battler  Band  about  thirty  feet 
below  the  Ten  Quarters  Seam.  The  Main  Seam 
of  the  defendants'  coalfield  had  been  worked  oat 
to  the  boundary  thereof  many  years  before  the 
defendants  became  lessees.  The  old  workings  bad 
been  effected  by  means  of  three  shafts,  called 
Hardy  Gate  Shaft,  Old  Banks  Shaft,  and  Lime^ 
fitts  Shaft.  Limefitts  Shaft  was  near  the  western 
boundary  of  the  defendants'  coalfield,  and  nearly 
due  east  of  the  plaintiffs'  Lowther  Fit,  and  about 
half  a  mile  distant  from  it  Old  Banks  Shaft 
and  Hardy  Gate  Shaft  were  situate  in  that  order 
to  the  south-east,  and  on  the  rise  of  Limefitts 
Shaft.  There  was  in  most  places  a  barrier  between 
the  plaintiffs'  and  the  defendants'  working  where 
they  adjoined  of  thirty-five  yards  in  thicknesson 
each  side,  but  at  one  point  just  under  the  Derwent 
there  was  no  barrier  on  the  defendants'  side. 
Hardy  Gate  Shaft  and  Old  Banks  Shaa  had  been 
disused  for  many  years  when  the  defendants  became 
lessees,  but  at  that  time  Limefitts  Shaft  was  nsed 
by  the  trustees  of  John  Harris  for  pumping  the 
water  out  of  an  adjacent  coal  mine  called  Kill* 
banks  (not  comprised  in  the  defendants'  lease). 
In  June  1875  the  trustees  of  John  Harris,  having 
ceased  to  work  the  Millbanks  mine,  drew  the 
pumps  from  Limefitts  Shaft.  The  water  thee 
gradually  rose  in  the  old  workings  of  the  Main- 
Seam  until  it  reached  the  height  of  fifteen 
fathoms  in  Limefitts  Fit.  The  water  forced  its  way 
through  such  barrier  as  was  left  under  the  river 
Derwent,  and  got  into  the  old  workings  belonging 
to  the  plaintiffs  to  the  north  of  the  Derwent,  and 
there  rose  to  such  a  height  that  it  passed  along 
the  driftway  through  tne  fault,  and  into  the 
plaintiffs'  main  workings,  and  thence  found  its 
way  by  natural  gravitation  to  the  Lowther  Pit, 
from  which  point  it  was  pumped  out  by  the  plain- 
tiffs after  the  withdrawal  of  the  Limefitts  pamps. 
Towards  the  end  of  July  the  water  was  found  to 
increase  greatly  in  the  Lowther  Fit.  It  had  ore- 
viously  l^eu  about  300  gallons  a  minute ;  it  Uien 
rose  to  500  gallons  a  minute,  and  so  continued  ap 
to  the  16th  Dec.  foUowioK.  In  June  1875  the 
defendants  commenced  sinking  a  new  shaft  called 
the  New  Banks  Shaft,  between  Limefitts  Shaft 
and  Old  Banks  Shaft,  and  they  continued  their 
operations  until  the  12th  Aug.  1875,  when  at  a 
distance  of  sixteen  fathoms  from  the  surface 
they  reached  water.  On  the  18th  Aug.  they 
abandoned  the  sinking  of  the  shaft,  and  com- 
menced boring  a  bore-hole.  The  boring  was 
continued  until  the  19th  Oct.  following,  when  a 
depth  of  about  forty  fathoms  had  been  reached, 
and  the  water  fiowea  away  through  the  bore-hole. 
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The  Main  Seam  was  abont  five  fathoms  lower 
The  bore-hole  sabsea  oentlv  got  stopped  ap,  and, 
after  considerable  aifficalty  and  expense  the 
obstmotion  was  removed,  and  the  water  was 
again  allowed  to  flow  down.  That  was  abont 
the  endof  Nov.  1875.  Sabsequently  the  plaintiffs' 
fonnd  a  great  increase  in  the  quantity  of  water 
which  they  were  compelled  to  pamp  at  the 
Lowther  pit.  On  the  15th  Dec.  tne  water  had 
reached  WO  gallons  per  minute,  and  it  so  con- 
tinaed  till  Jan.  1876,  when  it  again  fell  to  700 
gallons  pwr  minute,  at  which  quantity  it  re- 
mained without  any  material  variation  down  to 
the  trial  of  the  present  action. 

The  writ  in  this  action  was  issued  in  Jan.  1876. 
Amotion  foran  injunction  was  made,  but  the  motion 
was  ordered  to  stand  over  until  the  triaL  Para- 
graph 4  of  the  statement  of  claim  contained  the 
qtUowiag  allegations:  "The  said  bore-hole  or 
passage  was  not  made  for  the  purpose  of  ^tting 
the  coals  or  other  minerals  removed  in  making  the 
same,  or  otherwise  in  the  ordinary  coarse  of 
mining,  bnt  was  made  with  the  intent  and  for  the 
pnrpoae  of  getting  rid  of  the  water  found  or 
arismg  in  the  said  shaft  of  the  defendants,  and 
their  woridng  of  the  Ten  Quarters  Seam  and 
Battler  Band,  by  discharging  it  into  the  plaintiff 
company's  workings  in  the  Main  Seam,  or  at  all 
events  into  old  workings  or  hollows  from  whence 
it  natnrally,  and  in  foot  necessarily,  flows  into  the 
plaintiff  company's  workings,  and  the  defendants, 
by  the  said  bore-hole  or  passage,  have  diverted 
and  are  discharging  snoh  water  wrongfully  into 
the  plainti£f  company's  workings,  so  causing  to 
flow  into  such  workings  a  large  amount  of  water 
which  would  not  otherwise  have  found  or  find  its 
way  thither.  The  defendants,  in  fact,  are  by  the 
means  aforesaid  causing  an  enormous  quantity  of 
forei^  water  to  flow  into  the  plaintiff  company's 
workings,  and  the  plaintiff  company,  to  their 
great  damage  and  loss,  have  been  and  are  com- 
pelled at  great  expense,  in  order  to  continue  their 
workings  in  the  Main  Seam  and  other  seams  at 
the  Lowther  Fit,  to  pump  all  such  water  to  the 
surface,  inasmuch  as  their  workings  would  other- 
wise be  inundated  and  have  to  be  stopped."  The 
water  which  flowed  through  the  defenoanta'  bore- 
hole found  its  way,  as  the  plaintiffs  alleged,  into 
that  part  of  their  workings  which  was  on  the  north 
side  of  the  Derwent,  and  thence  to  the  Lowther 
Pit. 

The  plaintiffs  claimed:  (1.)  Damages  for  the 
wrong  complained  of.  (2.)  An  injunction  to  re- 
strain the  defendants  from  permitting  any  water 
to  flow  through  or  by  means  of  the  bore-hole,  or 
permitting  the  bore-hole  to  remain  open,  and  from 
in  any  manner,  through  the  bore-hole  cr  any  other 
cfaaonel  or  passage,  diverting  or  discharging  water 
from  their  siuufk  or  mine,  or  causing  water  to  flow 
tberafiom  directly  or  indirectly  into  the  plaintiffs' 
workings,  or  any  workings  or  hollows  open  to  or 
oommunicating  directly  or  indirectly  therewith. 

The  defendants'  statement  of  defence  contained 
the  follovring  allegations :  The  bore-hole  was  not 
made  with  the  intent  and  for  the  purpose  of 
getting  rid  of  the  water  fonnd  or  arismg  in  the 
defen&nts'  new  shaft,  and  their  workings  of  the 
Ten  Quarters  Scam  and  Battler  Band  by  dis- 
charging it  into  the  plaintiffs'  workinss  in  the 
Main  Seam,  or  into  old  workings  or  holfows  from 
irhence  it  naturally  or  nboessaril:^  flowed  into  the 


plaintiffs'  workings.  The  bore-hole  was  made  in 
the  usual  and  proper  manner,  and  in  the  ordinary 
course  of  good  mining,  for  the  purpose  of  proving 
the  minerals  in  the  defendants  coalfield,  so  as  to 
enable  them  to  decide  whether  it  was  worth  while 
to  continue  sinking  their  shaft  to  work  the 
minerals  or  not.  The  defendants  have  in  fact 
already  sunk  their  shaft  through  the  Tea 
Quarters  Seam  and  Battler  Band,  and  they 
worked  the  Battler  Band  for  some  time 
by  means  of  both  the  new  shaft  and  Lime- 
fitts  Shaft,  so  as  to  establish  a  communication 
between  the  two  shafts,  but  they  have  lately 
ceased  to  work  from  the  latter  shaft.  The  de- 
fendants deny  that  they  by  their  bore-hole  have 
diverted  and  are  discharging  the  water  in  their 
new  shaft  and  workings  of  the  Ten  Quarters  Seam 
and  Rattler  Band  wrongfully  into  the  plaintiffs' 
workings,  and  so  causing  to  flow  into  suoh  work* 
ings  a  larg^  amount  of  water  which  would  not 
otherwise  have  fonnd  its  wav  there,  and  say  that 
if  more  water  than  usual  from  the  defendants' 
coalfield  finds  its  way  into  the  plaintiffs'  colliery, 
it  does  so  in  consequence  of  the  drawing  of  the 
pumps  at  Limefitts,  and  bv  percolating  uirongh 
the  measures  natnrally,  ana  owing  to  tne  law  of 
gravitation,  in  consequence  of  the  plaintiffs'  col- 
liery being  at  the  dip  of  the  defendants'  coalfield, 
and  not  through  any  malice,  wrongful  act,  or 
negligence  of  the  defendants,  and  that  such  water 
would  have  fonnd  its  way  by  percolating  through 
the  measures,  even  if  the  defendants  had  not  sank 
their  new  shaft  or  made  their  bore-hole  at  all." 
The  defendants  also  denied  that  there  had  been 
any  perceptible  increase  of  water  in  the  plaintiffs' 
couieries  since  the  bore-hole  had  been  made. 

In  an  answer  put  in  bv  the  plaintiffs  to  some 
interrogatories  delivered  by  the  defendants,  they 
said  that  since  and  by  means  of  the  opening  of  the 
defendant's  bore-hole  the  quantity  of  water  which 
they  had  been  compelled  to  pnmp  by  their  engine  at 
the  Lowther  Pit  had  been  increased  by  an  amount 
of  about  200  gallons  per  minute. 

On  the  hearing  in  the  court  below, 

Norih,  Q.C.  and  Ingle  Joyce,  for  the  plaintiffs, 
contended  that  it  was  clear  from  the  evidence  that 
the  bcnre-hole  made  by  the  defendants  was  made, 
not  in  the  ordinary  and  proper  course  of  working 
their  mine,  but  only  for  the  purpose  of  getting  rid 
of  the  water,  and  themfore  that  ther  were  not 
entitled  to  throw  it  upon  the  plaintifls  mine.  It 
was  further  shown  that  the  water  ih>m  the  bore> 
hole  bad  substantially  increased  the  cost  of  the 
plaintifi's'  pumping.  In  the  case  of  Baird  t. 
WiUiameon  (15  0.  B.  N.  S.  376),  it  was  laid 
down  by  Erie,  C.J.,  that  "the  law  does  not 
authorise  the  occupier  of  the  higher  mine  to 
interfere  with  the  gravitation  of  the  water  so  aa 
to  make  it  more  injurious  to  the  lower  mine,  or 
advantageous  to  himself."    They  also  referred  to 


Smith  T.  Kemieh,  7  C.  B.  515 ; 
Acton  T.  BlmidaU,  12  M.  &  W.  324 : 
ByUmd$  T.  miUher,  19  L.  T.  Bep.  N.  S. 
3  H.  L.  830. 


);  L.Bep. 


Inee,  Q.O.,  Oooheon,  Q.C.,  and  Plwnmer,  for  the 
defendants,  contended  that  they  had  not  bem. 
active  agents  in  sending  water  from  their  mine 
into  that  of  the  plaintiffs.  The  bore-hole  was 
made  in  the  ordinary  and  proper  course  of  work* 
ing,  and  it  had  been  held  that  tnere  was  a  material 


lerenoe  between  water  ^hfji^h  c»metojhe  ^^^ 
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tiffs  from  a  natnral  overflow  of  a  stream,  and  tbat 
which  came  by  reason  of  a  diTersion  of  the  stream 
irhich  the  defendantB  had  made.  On  this  point 
they  cited 

BtMlk  r.  PUlekvr,  31 L.  T.  Bep.  N.  S.  190 ;  L.  Sep. 
»Ez.  64. 
It  was  held  in  WiUm  r.  WaddeU  (35  L.  T.  Bep. 
N.  S.  639 ;  L.  Bep.  2  App.  Gas.  96),  that  an  injury 
arising  entirely  from  grayitation  and  percolatioa 
was  not  a  vahd  ground  for  claiming  damaijes. 
The  defendants  were  entitled  to  credit  for  so 
much  of  the  water  flowing  through  the  bore-hole 
as  wonid  have  found  its  way  naturally  to  the 
plaintiffs'  mine  if  the  bore-hole  had  not  existed, 
and  this  would  practically  reduce  the  damages  to 
nothing.    They  also  n^ened  to 

£m  t.  Convmistioneri    of  8«ioan    for  Pofham,  8 

B.  &C.8S6; 
CromvUm  t.  Lao,  31  L.  T.  Bep.  N.  S.  468;  L.  Bep. 

la  Eq.  115 ; 
Hturdmum  t.  North-EoMtem  Raihoay  Company,  38 

L.  T.  Bep.  N.  S.  339 ;  L.  Bep.  3  C.  P.  Dir.  168. 

Fkt.  J.,  after  stating  the  facts,  said:— The 
defendants  in  effect  say  that  they  bored  for 
legitimate  mining  purposes,  and  not  solely  or 
ezclnaiTely  for  the  purpose  of  getting  rid  of  their 
water.  That  is  the  issue  of  fact  which  I  have  to 
try,  and  it  appears  to  me  upon  the  whole  to  be 
reasonably  clear  that  the  boring  was,  at  sjiv  rate, 
after  the  defendants  had  passed  throngn  the 
Battler  Band,  ezclusively  lor  the  purpose  of 
getting  rid  of  their  water.  I  therefore,  upon  the 
evidence,  come  to  the  condusion  that  the  bore- 
hole, at  any  rate  below  the  Battler  Band,  was  not 
made  for  a  legitimate  mining  purpose,  that  is,  it 
was  not  made  in  the  ordinary,  proper,  and  reason- 
able mode  of  working  the  defendants'  mine.  It  is 
then  said  by  way  of  defence  that,  if  there  were  an 
injury,  there  was  neyertheless  no  damage,  and 
the  mode  in  which  that  argument  has  been 
presented  is  twofold.  In  the  first  place  it  is  said 
that  the  water,  or  at  any  rste  a  large  part  of  the 
water,  whidi  was  collected  by  the  sinking^  of  the 
New  Banks  Pit  would  have  found  its  way  into  the 
Old  Banks  Fit,  which  lies  to  the  dip  (rf  the  Nerr 
Banks  Fit,  that  the  Old  Banks  Fit  commanioates 
with  the  old  hollows  in  the  main  seam  below,  Utat 
the  water  would  have  originally  flowed  to  Lime- 
fitts  Shaft,  and  have  been  pumped  oat  there,  but 
that  when  the  Limefitts  pumps  were  withdrawn 
it  would  have  flowed  through  the  barrier  into  the 
plaintiffs'  working  to  the  nw^h  of  the  Derwent, 
and  thence  through  the  old  piercing  of  the  fault  to 
£x)wther  Fit,  and  would  there  have  been  pumped 
out.  I  think  that  the  evidence  renders  that  con- 
tention, at  any  rate  as  regards  a  large  part 
of  the  water  collested  in  the  ITew  Bonks 
at,  highly  pit>bable,  and  the  question  there- 
fore arises  whether  that  is  or  is  not  an 
ezoBse  of  which  the  defendants  can  avail  them- 
selves. The  question  arises  in  this  way.  A  man 
by  sinking  a  pit  intercepts  underground  water, 
not  flowing  in  any  weU-ascerteined  or  known 
eoBTse,  and  throws  that  water  upon  his  neigh- 
bour's land.  He  then  says,  "That. water,. or  a  poi^ 
tioa  of  it,  would  have  flowed  ap<»  you  if  I  bad 
not  intercepted  it,  and  yon  cannot  churga  me  with 
the  damage  done  by  the  water  so  flowing  on  to 
joar  land,  because  I  have  done  you  no  harm ;  the 
lermious  at  which  the  water  arrives  is  merely 
that  at  which  it  would  have  arrived  independently 
of  what  I  have  done."    ,1  am  of  opinion  tha^  *jbat 


argument  ought  not  to  prevail.    The  difierenos 
between  water  flowing  in  a  well-known  and  uoei^ 
tained  channel  upon  the  aor&ce  or  nndergroon^ 
and  water  which  finds  its  way  through  onanneli 
not  wen  known  and  aacertaiaed,  is  wdl  under- 
stood and  established,  and  it  may  be  observed  that 
the  distinction  does  not  depend  upon  the  inca[» 
city  of  the  courts  to  find  the  direction  which  the 
water  would  take  m  theae  unascertained  chmnelis 
because,  in  the  case  of  Aelon  v.  BlundeU  (which  is 
perhaps  the  1««HiTig  authority  on  this  branch  o{ 
the  law),  the  course  of  the  underground  ohanoeli 
was  ascertained  to  this  extent,  tnat  it  was  foond 
as  a  fact  that  the  consequence  of  sinking  the  pit 
by  the  defendant  was  to  withdraw  from  the  plain- 
tiff's well ;  in  other  wMds,  it  was  ascertained  that 
the  water  which  wonId  have  flowed  to  the  weU 
was  intercepted  by  the  pit.    Water  flowing  m  a 
well-established  channu  is,  as  we  all  know,  not 
the  sabjeot  of  property.    It  is  the  subject  only  of 
nsufraot.      Standing  water,  on  the  other  haiod, 
is    the    subject    (tt    property.    Now,    he    who 
sinks    a    well    or    shaft     or    a     pit     on    hit 
own  land  is  entitled  to  collect  into  that  {Ht  firoia 
all  the  pores  of  the  land,  from  the  small  rivnlelt 
tmd  channels  with  which  the  soil  ia  interspersed, 
such   water  as   will  naturally  flow  to  that  pit 
That  water  he  may  make  his  own :  it  is  inuna- 
terial  whence  it  flows.    A  person  who  ia  injortd 
by  the  sinking  of  ^e  pit^  though  he  can  show 
that  ingory  baa  resnitea  to  him,  has  no  right  of 
action  against  the  peracD  who  has  sunk  the  {nk 
The  water  which  before  ran  in  unknown  channiit 
has  now  been  collected  into  an  amsertained  resv 
voir  or  receptacle,  and  has  become  the  property  of 
him  who  has  so  collected  it.    By  making  it  bis 
property,  the  person  who  sinks  the  pit,  in  my 
opinion,  takes  with  it  and  incurs  all  the  liatulity 
which  attaches  to  that  proper^,  and  he  caimot^ 
after  having  so  appropriated  the   water,  cast  it 
upon  his  neighboor  and  eocms*  himself  by  saying 
It  would  have  flowed  to  ^on  if  I  had  not  amm^ 
priated  it.    The  time  of  hia  appropriation  ef  the 
water  is  the  time  at  which  we  are  to  look  with 
regard  to  the  measure  of  his  liability.    He  eannot 
appropriate  it  for  the  pnrpoee  of  benefit,  and  not 
for  the  purpose  of  fiuRlity.    If   he   take*  the 
benefit  of  the  water  hj  aoeoitinlating  ii  in  hia  pitt 
he  takes  also  the  Qabuity,  and  he  is  bonnd  te  ft^ 
tect  his  neighboor  from  the  injnry  whiA  that 
water  may  cause  him.    He  takes  it  alike  for  bene- 
fit and  for  burden,  for  better  and  for  worse.    Be 
cannot  appropriate  it  for  the  purpose  of  benefit 
to  himself^  and  thea  aek  the  court  to  expro|wiatn 
it  for  the  purpose  of  relieving  him  from  tlia  h^ 
bility  which  would  otherwise  rest  npon  him.  That 
seems  to  me  to  be  the  fair  condosion  of  law  when 
it  is  once  admitted  that  the  court  will  not  regaid 
the  underground  courwa  tfaron^^  which  watar 
flows,    onleeB    they   are    well    aseertained  aad 
known.    I  hold,  theiafore,  tbat  the  defmirlssiht 
having  made  the  water  tfaur  own  by  oolleetabig  it 
in  their  pit,  are  just  as  much  reapoosible  iSor  it  m 
if  it  had  come  from  any  other  aoorce  than  that 
from  whidi  it  is  suggested  that  it  did  00000^  and 
that  they  cannot  relieve  themselvea  from,  liability . 
by  showing  that  the  water,  if  it  had  not  been 
collected,  would  nevertheless  have  found  its  w^ 
to  the  plaintiff's  workings.  The  next  point  is  this. 
It  is  said  in  effect  that  no  portion  of  the  wata 
which  comes  to  the  Lowther  Fit  is  to  be  attributed 
t->  the  bore-hole.    But  I  think  that  a  substantial 
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part  of  the  mcrement  of  the  "water  which  is 
phmped  at  Lovrther  Pit — at  least  a  tenth  part 
of  it — nrast  be  taken  to  hare  its  Bonroe  in  the 
Ifew  Banks  Shaft  of  the  defendants,  and  to  have 
been  cast  by  them  npon  the  plaintiffs'  mine. 
"What  is  the  exact  amount  of  the  damage  cansed 
by  this  oontribntion  of  water  from  the  defendants' 
pit  I  am  not  asked  now  to  ascertain,  bnt  I  have 
come  to  the  oonclosion  that  substantial  damage 
lias  been  caused  to  the  plaintiffs  by  that  water. 
The  evidence  before  me  is  not  Tery  definite  or 
elear  ;  bnt  one  of  the  witnesses  oonsidered  that, 
even  if  the  oontribntion  from  tiie  bore-hole  was 
taken  as  only  forty-five  Ballons  per  minute,  the 
additional  nuraping  would  cost  the  plaintiffs  up- 
wards of  lOOL  a  year.  Now,  conBtdering  that  the 
plaintiffs  have  a  term  of  somel^nnglifcB  seventeen 
years  to  mn  in  their  mioe^  I  cannot  say  that  an 
extra  expenditure  of  1001.  a  year  is  by  any  means 
an  nnauDStaQtial  sum.  I  come,  tberefbre,  to  the 
conclusion  ^hai  damage  has  been  caused  to  the 
plaintiffs  by  the  wrongful  act  of  the  defendants, 
and  I  hold  that  tiiere  is  both  dctmnum  and 
injuria.  It  follows  from  this  that  an  in- 
jimction  must  be  granted  as  well  as  damages 
assessed ;  and  the  judgement  which  I  propose  to 
Itive  will  be  in  these  terms :  I  propose  to  restnun 
the  defendants  from  permitting  the  bore-hole  to 
remain  open,  and  from  causing  or  permitting  any 
water  to  flow  tfarongh  or  by  means  of  the  oore- 
liole,  or  through  or  by  means  of  any  other 
diaimel  or  passage,  not  being  a  efaaimel  or  passage 
-made  in  toe  ordinary,  reasonable,  and  proper 
course  of  mining,  from  the  shaft  or  mine  of  the 
defendants  into  the  workings  of  the  plaintiffs,  or 
into  any  water  oommnnicating  therewith.  I  then 
propose  to  declare  tiiat  the  difference  between 
the  actual  cost  of  pumping  at  the  Lowther  Fit 
from  the  19th  Oct.  1875  to  the  time  of  the  bore- 
hole being  actually  stopped,  and  the  sum  which 
would  have  been  the  cost  of  pumping  during  the 
same  period  if  the  New  Banks  Pit  had  been  sunk 
down  to  the  Battler  Band,  and  if  no  bore-hole  had 
been  carried  below  that  seam,  is  the  true  measure 
of  damages.  Then  to  refer  it  to  the  chief  clerk  to 
assess  the  damages ;  and  of  course  I  must  give 
the  plaintiffs  the  cost  of  the  action,  inidnding  the 
coats  of  the  motion  for  an  injunction. 

From  this  dedsion  the  defendants  appealed. 
^!hey  abandoned  the  issue  raised  in  the  court 
below  that  their  operation  was  a  proper  mining 
one,  and  sow  contended  that  the  question  had 
nothing  to  do  with  any  particular  law  as  appE* 
caUe  to  mining,  and  must  be  treated  as  relating 
to  something  on  the  suT&oe. 

Hergeheli,  Q.C.,  Ooolcsoti,  Q.C.,  and  Plwnmer 
contended  that  the  defendants  were  entitled  to 
deal  with  tbn  water  on  their  own  land  so  lonr  as 
it  did  not  g^  on  the  plaintiffs'  land  in  such  a  way 
aa  to  tluow  an  additional  burden  on  the  plaintiffs, 
and  tint  the  plaintiffs'  land  had  onlv  been  affected 
by  the  acts  of  the  defendants  as  it  had  }K«vionsly 
been  afiaoted.  They  further  submitted  thait  there 
Jad  been  no  appropriation  of  the  water  by  tiie 
defendants  so  as  to  give  them  a  control  over  it, 
and  make  them  responsible  for  its  escape  on  to 
the  plaintiffs'  land. 

North,  Q.C.  and  Ingle  Joyeo,  for  the  plaintiffs, 
repeated  the  arguments  used  by  them  in  the  court 
below. 

Jmu,  L. J.— Upon  the  question  of  fact  in  this 


case  I  have  come  to  the  same  condnsion  as  !EVy,  J., 
though  to  a  different  nonclnsion  upon  the  law  as 
applied  to  those  ^ts.  Upon  the  question  d  fact 
there  is  really  no  conflict  of  evidence.  It  is  dear 
that  the  water  which  was  tapped  (for  that  is  the 
proper  expression)  by  this  New  Bank  Shaft,  and 
which  was  afterwards  discharged  through  the  bore- 
hole into  the  defendants'  old  workings  at  the  Lime- 
fitts  Fit,  was  water  which,  following  the  stratifi- 
cation of  the  country  ail  round,  did  m  &ct  find  its 
way  before  by  various  modes  into  the  same  sub- 
terraneous fa(rilows  from  which  the  water  was 
pumped  up  by  pumps  which  were  retained  for  a 
certain  time  for  pumping  the  Limefltts  Shaft  and 
would  have  found  its  way  there,  and  that  the  same 
water  was  practically  and  substantially  finding  its 
way  down  into  those  hollows  in  exactly  the  sune 
way  and  to  the  same  extent  as  it  found  its  way 
afterwards  through  the  shaft  and  the  bore-hole. 
Several  witnesses — experts — were  called  who 
knew  the  country,  who  eaid  as  matter  di  opinion 
and  as  matter  of  science  thev  had  no  doubt  that 
every  particle  of  water  would  have  gone  down, 
and  consequently  must  have  been  going  down  in 
that  way  into  the  Limefitts  Shaft  when  the 
pumps  were  going  on,  and  therefore  the  fact  that 
it  was  being  pumped  out  would  not  have  made  any 
difference.  That  was  the  course  by  which  these 
water-bearing  strata  discharged  tfa^r  water  so  as 
to  prevent  its  rising  up  above  the  sixteen  fathoms 
down  to  which    distance  the  stratification  was 

aaite  dry.  It  seems  to  me  upon  all  the  evidence 
lat  there  were  these  water-bearing  strata  drawing 
down  into  the  lowest  levels  of  the  principal  vein  (rf 
the  Limefitts  Fit,  and  that  the  defendants  made  a 
shaft  which  did  to  a  certain  extent  tap  that  water, 
but  only  diverted  into  that  shaft  for  a  time  the 
water  which  previously  to  that  diversion  was  find- 
ing its  way  down  into  the  lowest  level  from  whi(di 
it  was  pumped  up  by  the  old  pumps.  Then,  if 
that  be  so,  you  have  this  fact,  that  the  working  of 
the  defendants'  shaft  and  the  bore-bole  have  not 
been  shown  to  have  occasioned  any  additional 
water  whatever  to  the  plaintiffs.  On  the  other 
hand  this  is  to  be  borne  in  mind,  that  the  way  in 
which  the  case  is  presented  to  us  on  behalf  of  the 
defendants  is  this :  We  do  not  treat  it  as  a  mining 
question.  It  has  nothing  to  do  with  the  case  of 
Smith  y.  Kenriek  (7  C.  B.  515)  or  any  particular 
law  as  applicable  to  mining.  We  deal  with  it 
exactly  as  if  it  were  something  on  the  surface. 
We  have  made  certain  things  on  our  land,  and  we 
have  done  that  without  doing  you  any  mischitf 
whatever.  That  is  to  say,  we  had  occasion  to  sink 
a  big  hole  and  a  deep  shaft  on  our  own  land,  as 
we  had  a  right  to  do,  and  finding  that  tiiat 
shaft  was  getting  filled  with  water,  we  made 
a  drain  from  the  bottom  of  that  shaft  so  as  to 
prevent  the  water  accumulating  whidi  would  have 
destroyed  it.  But  we  drained  that  water  into 
some  old  hollows  in  our  own  land  which  were 
calculated  to  receive  the  water,  and  from  whidi 
hollows  tiie  water  no  doubt  found  its  way  into  the 
plaintiffs'  land,  but  found  its  way  in  the  same 
course,  so  far  as  the  plaintiffs  are  concerned,  as 
before  it  left  our  hollow,  in  exactly  the  same  place, 
in  exactly^  the  same  way,  and  to  exartlv  the  same 
effect  as  it  would  have  done  if  we  had  not  done 
anything  of  the  kind.  Now  Fry,  J.  seems  to  have 
thought  that  if  once  a  man  had  appropriated 
water — whidi  does  not  seem  to  me  to  be  a  veij 

aocorate  expression,  because  the  defendants  in  this 
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ease  were  not  seeking  to  appropriate  it — ^then  in 
some  way  or  another  he  became  liable  to  dis- 
cbarge that  water  in  such  a  manner  that  it  would 
never  reach  his  neigbbonrs'  land.  I  am  not  aware 
that  there  is  any  principle  or  any  authority  for  that 
proposition.  I  have  always  nnderatood  that  any- 
body had  a  right  on  his  own  land  to  do  anything 
with  regard  to  the  diversion  of  water,  or  the 
storage  of  water,  or  with  regard  to  the  nsage  of 
the  water,  in  any  way  he  chose,  provided  that  when 
he  ceased  dealing  with  it  on  his  own  land,  when  he 
£ad  made  snch  nse  of  it  as  he  was  minded  to 
make,  he  was  not  to  allow  that  water  or  cause  it  to 
go  upon  his  neighbour's  land  so  as  to  afiect  that 
neighbour's  land  in  some  way  other  than  the  way 
in  which  it  had  been  affected  before.  That  is  the 
eommon  use  of  water.  A  man  receives  the  rain 
water  from  his  roof.  He  does  not  allow  it  to  settle 
exactly  upon  the  surface,  but  he  receives  it  on  his 
roof,  collects  it  into  the  pipes  and  so  on,  and  then 
lets  it  go  down  upon  his  own  land,  and  from  his 
own  land  it  ^ets  into  his  neighbour's  hind ;  but, 
nnlesB  his  neighbour  receives  that  water  in  some 
different  way  or  quantity  from  what  he  had  done 
before,  there  is  no  legal  right  of  action.  If  a  man 
chooses  to  make  any  quantity  of  fish  ponds  or 
mill  ponds,  or  artificial  lakes  or  pleasure  water  or 
fountains  on  his  own  land,  he  is  at  liberty  to  do  so, 
provided  that  when  he  has  finished  doing  so  he 
does  not  increase  the  burden  upon  his  neighbour, 
and  if  his  neighbour  complains,  that  man  has  a 
rijjht  to  say,  "  What  is  it  toyou  what  I  have  been 
domg  on  my  own  land  ?  When  the  water  leaves 
my  land  to  go  to  yours,  the  same  quantity  of  water 
leaves  my  land  and  leaves  it  through  exactly  the 
same  aperture  and  opening  and  gets  into  your 
field  in  exactly  the  same  way  that  it  did  before." 
If  that  is  so,  it  is  like  the  case  of  a  lake.  If  there 
is  a  lake  on  my  property  into  which  I  drain  my 
field,  and  there  is  a  passage  from  that  lake  into  my 
neighbour's  land,  how  can  it  signify  whether  I 
drain  it  by  one,  two,  or  three  openings,  or 
whether  I  change  an  opening  fh>m  the  east  side  to 
the  west  side  of  that  lake,  provided  the  same  water 
and  the  same  overflow  goes  into  it,  and  througrh 
the  same  outlet  into  my  neighbour's  land  P  If 
the  fact  be,  as  we  have  found  it  to  be  here,  that 
that  is  what  has  occurred — that  is  to  say,  that 
water  was  turned  by  the  shaft  and  bore-hole  into 
the  hollows  and  the  Limefitts  Fit,  which  same 
water  would  have  found  its  way  into  the  same 
Limefitts  Fit  independently  of  that  sluit  and 
bore-hole — it  seems  to  me  that  the  plaintiffs  have 
nothing  whatever  to  complain  of,  because  the 
defendants  would  be  entitled  to  say ,  "  We  were 
doing  something  on  our  own  land,  and  when  the 
effect  of  that  was  over  we  threw  some  of  the 
water  in  a  different  way  into  our  lake,  or  pond,  or 
hollow,  and  what  overflowed  on  to  your  property 
was  exactly  in  the  same  position  as  before.'  Ais 
it  seems  to  me,  the  same  principle  applies  here  as 
would  be  applied  to  the  ordinary  case  of  a  man's 
entting  a  hole  or  making  a  drain  in  his  own  land, 
and  then  letting  the  water  from  that  find  its  way 
ever  his  own  land  to  his  neighbour's  in  the  same 
way  that  it  had  done  before.  I  am  of  opinion 
that  this  is  a  case  in  which  the  defendants  have 
used  their  own  land,  and  have  not  been  proved  to 
have  injured  their  neighbour  in  that  using.  I 
think  the  plaintifis  have  fulnd  in  showing  that 
they  have  an^  legal  ground  of  action,  and  there- 
fore that  the  judgment  of  the  court  below  ought 


to  have  been  otherwise,  and  that  the  action  ought 
to  have  been  dismissed. 

Bkbti,  KJ.— I  am  of  the  same  opinion.  The 
plaintiffs  have  relied  upon  the  legal  maxim  Sie  uten 
tuo  ut  alienum  non  ladas,  and  the  action  is  based 
upon  the  alleged  use  by  the  dpiendants  of  their 
own  land  in  such  a  manner  as  to  cause  damage 
to  the  plaintiffs.  The  application  of  that  maxim 
to  the  use  and  occupation  of  land  in  subject  to 
certain  modifications.  The  plaintiffs  are  bound  to 
show  that  the  defendants  have  used  their  land 
otherwise  than  in  the  natural  manner  necessary 
for  the  ordinary  use  and  enjoyment  of  suoh  land; 
and,  secondly,  that  if  the  use  Dy  the  defendants  of 
their  land  has  not  been  in  the  natural  and  ordinary 
manner,  then  that  the  plaintiff's  have  been  iqjared 
by  such  extraordinary  use  by  the  defendants  of 
their  land.  Both  these  propositions  mnst  bs 
established  to  enable  the  plaintiffs  to  saooeed;  and 
in  this  case,  although  the  plaintiffs  have  proved 
that  the  defendants  have  used  their  land  otherwise 
than  in  the  natural  and  ordinary  manner  neoessaiy 
for  its  enjoyment  and  occupation,  they  have 
failed  to  show  that  they  have  sustained  any 
damage  by  the  acts  of  the  defendants,  or  that  any 
additional  burden  has  been  cast  upon  them.  If 
the  defendants  had  not  made  the  boro-hole,  the 
same  water  which  drained  from  the  bore-hole  into 
the  old  workings  would  have  found  its  way  into 
those  workings  as  it  does  now.  All  that  hi^jpened 
was  that  in  making  the  shaft  the  defendants  for  a 
time  stopped  the  percolation  and  for  a  time  reteuned 
the  water.  If  tne  defendants  had  made  a  pond 
which  for  a  time  interrupted  and  delayed  the  flow 
of  the  water,  and  then  allowed  it  to  escape  by  the 
accustomed  channel,  they  would  not,  in  my 
opinion,  have  been  liable  for  snch  escape.  The 
mere  fact  of  temporarily  intercepting  the  water 
so  as  to  make  it  visible  does  not  amount  to  an 
appropriation  of,  or  give  the  defendants  command 
over,  the  water  as  a  thing  which  they  could  con- 
trol, in  the  sense  of  being  ever  afterwards  pre- 
vented from  restoring  it  to  its  former  flow  from 
their  own  to  their  neighbour's  land,  and  to  the 
ooudition  in  which  it  was  before  their  operations. 
The  evidence  seems  to  show  that  the  defendants 
did  not  cause  the  water  to  escape  from  their  land 
on  to  that  of  the  plaintiffs  in  any  different  way 
from  what  it  bad  formerly  done.  Agreeing,  as  I 
do,  with  Fry,  J.  as  to  the  inference  of  foot  that 
more  water  has  come  to  the  plaintiffs'  land  than 
had  previously  been  the  case,  I  altogether  differ 
from  him  in  his  conclusion  of  law  that  the  defen- 
dants, by  intercepting  it,  have  so  ajipropriated  it 
as  to  impose  upon  them  respcmsibility  for  any 
subsequent  escape.  In  my  opmion  the  plaintiff 
case  has  entirely  failed,  and  the  action  must  be 
dismissed  with  costs. 

CoTToir,  L.  J. — I  am  also  of  the  same  opinion. 

Solicitors  for  the  plaintiffs,  BUehoff,  Bomftt, 
and  Bitehoff,  agents  for  E.  and  E.  L.  WoStj^ 
Cockermouth. 

Solicitors  for  the  defendants,  BpteMy,  Mam- 
ford,  and  Go.,  agents  for  Haylott,  and  dMipfM*, 
Cockermouth. 
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HIGH    COURT   OF   JUSTICE. 

CHANCBBY   DIVISION. 

Tueaday,  Jmie  24. 

(Before  Kaldis,  Y.O.) 

SiTTSLA  r.  Fbiccia;  FoLLim  V.  Ghat,  (a) 

Evidenee— Public  doeummi—Fcust  not  •total  in 
diteharge  of  a  dtUy. 

A  report  of  a  eommiMM  oppomted  iy  a  Owwnvtm.t 
to  ingunre  into  {h«filni$s  of  A.  to  be  given  the  tiUe 
of  Agent  to  the  Oovemment,  wot  produced  at 
eoidmee.  The  report,  after  elating  the  eharaeter 
of  Aaeto  jUneei,  etatad  his  birthplace  and  age, 
the  fade  of  hie  Itfe,  and  tome  of  hie  present  eir- 
cunistaneee. 

Eald,  that,  as  the  only  duty  of  the  committee  was  to 
report  upon  the  fitness  of  A.  for  the  post,  the  docu- 
ment coiild  not  be  received  as  evidence  of  his 
birthplace  and  age. 

This  was  an  action  institnted  for  the  parpoae  of 
establishing  a  claim  to  property  left  by  Urs^Brown, 
the  daughter  of  Antonio  Mangini,  who  had  been 
for  many  ^ears  the  Consnl-General,  and  afterwards 
Diplomatic  Agent  of  the  Ligurian  Bepoblio  in  Lon- 
don, and  who  died  in  England  on  the  14th  Jnly  180S. 
Mrs.  Brown  died  intestate  on  the  Slat  Deo.  1871, 
without  child,  brother  or  sister,  leaving  personal 
estate  of  the  Talae  of  about  2OO,00OL  Administra- 
tion of  her  estate  was  taken  oat  on  behalf  ot  the 
Crown,  and  the  Crown  took  and  remained  in  pos- 
session of  her  estate  for  some  time.  -  Yarions  mils 
were  filed  by  parties  claiming  to  be  her  sole  next 
of  kin,  and  on  the  19th  Deo.  1873  a  decree  was  made 
referring  it  to  chambers  to  ascertain  who  were  her 
nesct  of  kin.  The  usual  advertisements  for  her  next 
of  kin  were  issued,  and  it  beinft  known  that  Mrs. 
Brown's  father  was  a  native  of  Genoa  or  the  neigb- 
boorhood,  advertisements  were  issued  at  Qenoa. 
Theohief  clerk  certified  on  theSlst  March  1876,  that 
the  five  defendants  were  the  next  of  kin.  The  certi- 
ficate wae  made  on  the  assumption  that  the  &ther 
of  Mrs.  Brown  was  a  native  of  St.  Illario,  near 
Genoa,  and  was  baptized  there  as  Antonio  Mangini 
in  1735.  The  causes  coming  on  for  farther  con- 
sideration on  the  20th  July,  an  order  was  made  for 
payment  out  of  court  of  the  funds  that  had  been 
oronght  in  by  the  Crown  to  the  five  defendants. 
Before  the  order  had  been  acted  upon  a  new  claim 
wae  bronght  forward  by  the  present  plaintiff,  on 
the  ground  that  the  Consul  was  one  Antonio 
Mangini,  who  was  baptised  at  Quarto  as  Antonio 
Maria  Mangini  in  1744,  and  that  the  plaintiff  was 
the  grandcbughter  of  his  only  brother.  The 
Yice-Uhanoellor  did  not  refer  back  formally  to 
chambers  for  the  chief  clerk  to  review  his  cer- 
tificate, but  with  the  consent  of  all  parties  referred 
it  to  him  to  see  whether  the  plaintiff  had  made 
a  jtrimA  facie  case.    The  funds  to    support  the 

SlaintiS's  claim,  and  her  means  of  subsistence  in 
Ingland  pending  the  claim,  were  found  by  ono 
Cevasoo,  on  the  terms  of  his  receiving  one  quarter 
of  what  Bhoold  be  recovered.  On  the  7th  Aug.  the 
chief  clerk  certified  that  the  plaintifi'  had  not  made 
out  a  primdfaeie  case.  O  n  the  8th  Aug.  an  order  was 
made  that  the  fends  in  boart  should  be  paid  out 
to  the  five  defendants.  On  the  18th  Sept.,  upon  an 
application  made  to  Huddleston,  B.,  on  the  ground 
that  new  evidence  had  been  discovered  at  Genoa, 

(a)  Beportad  tr  W.  M.  Hmia.  Xaq,  Baztiater«tJ«w. 


which  showed  that  the  Consul  was  bom  at  Quarto 
and  was  the  said  Antonio  Maria  Mangini,  the 
judge  restrained  farther  proceedings  nnder  the 
order.  In  November  the  Yice-ChanceTlor  referred  it 
to  chambers  to  ascertain  who  were  the  next  of  kin. 
The  chief  clerk  certified  that  the  plaintiff  was  not 
such  next  of  kin ;  that  is,  that  Mrs.  Brown  was  not 
the  danghteroftbe  Antonio  Mangini  who  was  bom 
at  Quarto  in  174A,  but  of  the  Antonio  Mangini 
who  was  born  at  St.  Illario,  and  christened  there 
in  1735.  The  case  was  brought  before  the  Yice- 
Chancellor  on  a  sammons  to  vary  the  certificate, 
and  judgment  was  now  given. 

Among  the  points  considered  by  his  Lordship, 
the  only  one  calling  for  a  report  arose  as  follows. 
The  pluntiff  supported  her  case  mainly  by  a  report 
of  the  lstMarchl790,fumiAhed  to  the  Govemmentof 
the  Ligurian  Republic  by  a  committee  appointed  by 
the  Government  to  inquire  into  the  fitness  of  Antonio 
Mangini  to  be  given  the  title  of  Agent  to  the  Bo- 

Snblic.  This  document  was  said  to  have  been 
iscovered  by  Cevasco  at  the  end  of  August  or  be- 
ginning of  Sept.  1876,  and  the  discovery  of  it  led  to 
the  renewal  of  the  litigation.  It  was  of  con- 
siderable length..  It  stated  the  character  of 
Antonio  Mangini  as  regarded  his  fitness  for  the 
appointment ;  and  then  stated  that  he  was  a  native 
of  Quarto  and  forty-five  years  of  age,  and  proceeded 
to  g^ve  a  short  outline  of  his  life,  and  then  to. state 
his  present  reputation  and  manner  of  living  in 
London,  and  a  fact  illustrating  his  present  posi- 
tion in  London.  This  evidence  was  objected  to 
on  the  ground  that  the  statements  as  to  age  and 

Slaoe  of  birth  were  not  made  bv  persons  whose 
aty  it  was  to  report  upon  those  ntote. 

J.  Pearson,  Q.G.  and  E.  Beaumont  for  the 
plaintiff. 

/.  Napier  Higgins,  Q.G.,  Everitt,  and  Eyre,  toe 
the  defendants. 

Malins,  Y.C. — Consideiing  that  the  order  of  the 
8th  Aug.  1876  had  deprived  Cevasco  of  the  50,0001. 
which  he  would  have  gained  if  the  case  had  sue- 
oeeded,  all  subseouent  evidence  obtained  by  him 
or  those  conneotea  with  htm  to  bolster  up  a  lost 
case  must  be  regarded  with  the  greatest  suspicion. 
But,  with  regard  to  the  genuineness  of  this  dooa- 
ment,  I  do  not  think  it  necessary  to  give  a  decided 
opinion.  Assuming^  it  to  be  as  genuine  as  the 
plaintiff  represents  it  to  be,  I  am  or  opinion  that  it 
cannot  be  accepted  as  evidence  as  to  the  place  of 
birth  or  the  age  of  the  ConsuL  Mr.  Pearson  read 
several  affidavits  of  skilled  persons  to  prove  the 
genuineness  of  the  document^  and  that  tae  report 
was  made  in  aooordance  with  usage,  and  in  strict 
performance  of  the  duty  of  the  committee.  I  do  not 
think  it  neo^sary  to  go  into  that  evidence,  be- 
cause I  consider  that  the  only  duty  the  committee 
had  to  perform  was,  to '  report  upon  the  fitness  of 
the  Consul  for  the  Diplomatic  Agency  to  which  he 
was  proposed  to  be  appointed,  and  npoa  that 
question  it  was  perfectly  immaterial  whether  he 
wae  bom  at  Qaarto,  or  whether  he  was  fifty-five  or 
forty-foar  years  of  age,  and  the  case  therefore  fidle 
strictly  within  the  principles  decided  in  Ohamben 
V.  Bemasconi  (1  Tyrw.  335  ;  4  Tyrw.  631).  [Hie 
Lordship  stated  the  facts  of  that  case,  and  read 
the  judgment  of  Lord  Denman,  4 Tyrw.  545.]  The 
principles  of  that  decision  have  been  steadily 
adhered  to  by  the  courts.  The  principles  upon 
which  entries  of  deceased  persons  are  reoeived  in 
evidence  are  laid  down  in  Prioe  t.  Lord  Torringion 
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(1  Salk.  285),where  the  entry  of  a  deceased  brewer's 
drayman,  that  he  bad  delivered  beer  to  a  customer, 
was  received  in  eridence  becaaae  it  was  made  in 
the  ordinary  course,  in  the  discharge  of  hia  duty. 
Upon  the  same  principle,  in  Doe  d.  PaUeghaU  y. 
Tnrford  (S  B.  &  Ad.  890),  an  entiy  of  a  deceased 
solicitor  was  received  as  evidence  of  service  of  a 
notice  to  quit,  it  being  proved  that  it  was  in  the 
usual  course  of  bnsmess  to  make  such  entries; 
and  in  PooU  v.  JDieas  (1  Bing.  N.  0.  649),  the 
entry  of  the  dishonour  of  a  bill  by  the  deoeased 
clerk  of  a  notary  was  received  as  evidence,  because 
it  was  made  in  the  ordinary  discharge  of  his  dn^. 
But  in  BmUh  v.  Blahey  (L.  Bep.  2  Q.  B.  326,333), 
it  is  laid  down  by  Blaokbnm,  J.,  that  in 
order  to  make  such  entries  evidence,  they  should 
not  only  be  in  the  due  disobarae  of  the  business 
about  which  the  person  is  employed,  but  the  duty 
must  be  to  do  the  vei^  thing  to  which  the  entries 
relate,  and  then  to  make  a  record  of  it.  It  was 
certainly  no  part  of  the  daty  of  the  committee  to 
state  the  age  or  place  of  the  birth  of  the  Consul, 
and  I  am  therefore  of  opinion  that,  assuming  the 
document  to  be  genuine,  its  statements  on  these 
points  cannot,  upcm  the  authority  of  these  cases, 
be  taken  as  evidenee,  and  certamly  not  as  con- 
clusive evidence  against  the  mass  of  facts  which 
go  to  show  tiiat  those  statements  cannot  be  cor- 
rect. 

Btimmons  diimissed  with  eostt. 

Solicitors :  LowXew  and  Oo. ;  Foster  and  Spicer  ; 
^yre  and  (Jo.  ______ 

May  29  and  30. 
(Before  Bacon,  V.C.) 
Dicks  v.  Brooks,  (a) 

Copyright— Blander  of  iUle—  Engraviug—Oopying 
in  part —  Woolworh  pattern — Assignment  of  copy- 
right — Cotmter-daim  for  penaUiea — 8  Qeo.  2, 
c.  13. 

The  copying  in  the  iehoh  or  in  part  of  the  main 
derign  of  «  copyright  eagranring  by  a  chromo- 
printed  pattern  for  woouoork,  or  by  a  picture 
iBorJced  in  wool,  ie  an  infringement. 

A  written  aasignmetU  of  the  copyright  in  an  engrav- 
ing it  ttot  neoeeaary  to  eetablish  the  right  of  lite 
tusignee  to  the  statutory  penalties  under  8  Oeo.  2 
c.  18,  for  tJi«  piracy  of  such  copyright. 

The  plainiife,  proprietors  of  a  weekly  periodical, 
had  published  for  premntation  leith  this  periodi- 
cal, a  ehromo-printed  pattern  for  voohoork,  called 
"The  Huguenot"  whidt.  they  had  advertised  exten- 
sively.^ The  defendants,  who  were  the  proprietors 
by  assignment  of  the  eop^ght  tn  the  engraving 
made  from  the  original  pvUvre,  the  main  design 
of  which  was  represented  in  the  plaintigs'  ehromo- 
printed  pattern,  liad  issued  a  a/reular  containing 
a  warning  against  the  sale  of  any  copy  of  the 
subject,  "  Tlie  Huguenot,"  uritlumt  tlie  stamp  of 
their  firm,  in  whom  the  sole  subsisting  copyright 
agisted,  and  that  all  such  urtsiamptd  copies  were 
imitations  and  unlawfully  made.  Tlie  plaintiffs 
alleging  that  the  publication  of  thie  circular  was 
«  false  and  malicious  libel  on  their  diromo- 
printed  pattern,  and  thai  the  sale  of  their  publica- 
tion hadheen  greatly  damaged  thereby,  commemeed 
an  action  to  restrain,  and  obtain  damages  for  this 
libel  and  slander  of  title. 
The  defendants,  by  their  counter-claim,  asked  for 

i«)  Safortadtr  W.  Ckmaix  Savbu,  Sm)..  Bwiist<r«t-I«w. 


tJie  statutory  penalties  for  copying  their  pruA, 
and  for  an  injunction  and  damages. 
Held,  that  the  action  for  slander  of  title  could  not 
be  maintained;  that  the  plaintiffs'  wooUoark 
pattern  was  an  unlawful  imitation  of  the  engrao- 
ing  ;  and  that  the  defendants  had  estailished  the 
right  set  up  by  their  eounter-daim  to  retbram  the 
publication  by  the  plaintiffs  of  their  loooUoark 
pattern,  and  to  have  the  penally  under  8  Oee.  8, 
c.  13,  ofbs.for  every, copy  piiblished  and  asposai 
for  sale  by  the  plaimtiffs,  enforced. 

Action. 

The  plaintiffs  were  the  publishers  and  proprie- 
tors of  a  periodical  called  Bow  Bells.  The  defec- 
dants,  Messrs.  Brooks  and  Son,were  the  proprieton 
by  assignment  of  tlie  copyright  of  a  print  called 
"The  Huguenot,"  engraved  from  the  originil 
picture  by  J .  XL  Millais,  B.A.,  and  of  a  photognph 
taken  from  the  engraving. 

The  plaintiffs  had  produced  and  published  fat 
circulation  with  the  1877  Christmas  number  of 
their  publication  a  ohromo-prioted  paMem  br 
woolwork,  entitled  "  TheHoguenot,"  taken,  as (iaey 
stated,  from  a  Berlin  wool  pattern  pnrohiwed  k^ 
them  in  a  wool  warehouse  in  Newgate-street.  Ths 
pattern  was  said  to  have  been  imported  from  Gar 
many.  Printed  directions  were  placed  at  the  fMt 
of  the  plaintiffs'  ohromo-printed  pattern  for  tha 
guidance  of  peraons  desiring  to  work  in  msA 
therefrom.  The  leading  incident  of  HillHS^ 
picture — the  farewell  of  two  lovers  of  dUbts^ 
creeds  on  the  eve  of  the  massacre  of  St.  Barthola- 
mew — was  to  be  found  in  the  plaintiffs'  paltaa, 
bat  different  backgroand  and  other  trifling  nnsp 
tions  had  been  introduoed,  and  the  ooloarii^  al* 
differed  from  that  in  the  original  picture. 

The  plaintiffs  extensively  advertised  their  iakn- 
tion  of  pufoUehing  the  pattern  bfsfore  they  f**- 
dnoed  and  pablianed  ii,  and  they  also  advectial 
it  after  its  publication. 

Tn  Dec.  1877  the  defendants  isaaed,  and,  sadha 
plaintifb  alleged,  extensively  ciroalated  in  4fcB 
publishing  trade  and  among  the  paUio,  a  notiiieia 
the  following  terms : 

171,  Strand,  W.C. 

Umdon,  Dec.  &h,  1177. 
Sir, — ^We  give  yon  noiioe  that  if  yon  aeU  or  oStr  hr 
sale,  exhibit,  or  dutribnte  any  oopy  of  the  sn^ect  "Tie 
Engnenot,"  without  the  stamp  or  imprint  of  oorfln% 
in  whom  the  sole  gnbaistiiig  oopyrigfat  exists,  tlut  ■» 
■neh  nnatamped  copies  are  imitaiaoiu,  and  vaUxMtl 
made.  (Signed)  B.  Bbooxs  ajtd  Sosl 

The  plaintiffs  alleged  that  the  pablication  sal 
circulation  of  this  notice  had  caused  a  great  iiqa9 
to  their  trade ;  that  the  pablication  of  this  notiiH 
was  a  false  and  malicious  libel  on  their  print  tti 
pattern,  which  was  not  an  imitation  of  any  piotnn 
to  the  copyright  of  which  the  defendani/S  was 
entitled,  and  commenced  the  present  seAm, 
whereby  they  claimed  a  declaration  that  the  aaU 
circular  or  paper  so  issued  and  circulated  by  tk* 
defendants  was  a  libel  upon  and  a  slander  of  Ab 
plaintiffs' title  and  the  said  print  or  patten* 
published  by  the  plaintiffs,  as  falsely  depreciating 
the  said  print  or  pattern,  and  the  plaintiffs'  tida 
to  publish  the  same ;  an  injunction  and  danmai 
for  the  alleged  libel  and  slander  of  title. 

The  defendants,  by  their  statement  of  dsSsHS 
and  counter-claim,  asserted  their  title  to  the  ea- 
graving,  aud  alleged  that  the  plaintiffs  bad  nnla*- 
t'ully  copied  it  in  whole  or  in  part,  and  gcttOj 
dainiigwd  tiieir  property  tiiierein,  and  daimei  ■• 
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ioianctiun,  aa  accoant  oE  the  number  of  these 
prints  published,  sold,  or  exposed  for  sale  by  the 
plaintiffs,  and  the  penalty  of  5«.,  under  8  Qeo.  2, 
e.  13,  for  every  such  print  pnbhshed,  printed,  or 
■old  by  the  plamtiSs,  and  for  damages. 

It  appeared  firom  the  evideaoe  of  the  defendant 
inring  the  trial  that  a  photograph  of  the  engrav- 
ing had  been  registered  under  25  &  26  Vict,  c,  68, 
to  protect  the  copyright  from  Qerman  pirates, 
who  were  the  worst ;  that  in  Jan.  1857  a  iSx.  White 
had  CMised  the  engravmg  to  be  executed  by  Mr. 
Bariow  from  the  original  picture;  and  that  after 
White's  death,  in  1868,  the  copyright  was  sold  by 
Christie  and  Manson,  and  porohased  by  Brooks  ana 
Ca  A  formal  assignmant  firom  White's  executors 
to  Srooks  and  Co.  was  executed  in  1871. 

In  1870  the  photogrt^  of  the  engraving  was 
legistered  under  25  &  26  YicL  c.  68. 

S«rton  Smith,  Q.C.  and  Oswald  for  the  plain* 
tiSs. — ^Assuming  that  the  dafiendants  prove  their 
CDpyright  in  the  engraving,  the  print  from  which 
•or  ohromo-printed  pattern  was  prodnced  was  a 
faint  issued  in  Germany.  We  never  copied  their 
mp»ving  nor  the  photograph  of  it ;  for  all  that 
the  defendants  know  this  print  whush  we  have 
I1»ied  may  have  been  taken  from  the  original 
fwtare.  Our  right  to  resort  to  the  original  piotore 
«>«lear ;  there  is  no  monopoly  of  the  safaject : 

Aa«i«  V.  JToora,  1  East,  361. 
Ik  is  BO  piracy  of   one  engraving  or  print  for 
amther  artist  m>  make  aaothar  engmving  from  the 
picture: 

D<  Bmmger  y.  Wlteble,  2  Stark.  548. 

i  even  assuming  that  we  had  taken  this  chromo- 
ed  pattern  from  the  engraving,  and  that  the 
edants  have  copyright,  even  then,  I  say,  ours 
m  aot  snch  a  copy  as  to  be  an  infringement.  To 
Be  aa  infringement  the  copy  must  be_  such  as  to 
give  to  every  person  seeing  it  the  idea  of  the 
original; 

ir«stv.  fVoncu,  SB.  db  Aid.  737. 
There  are  many  and  important  diflerenoes  between 
tbo  engraving  and  our  pattern.  The  purposes  too 
for  which  our  pattern  is  published  are  so  different 
t»  those  for  wbieh  the  engraving  is  published 
tAMk  there  is  no  ground  tor  an  iojnnotion  agaiinst 
ns.  We  have  a  perfect  right  to  represent  this 
M. "  Millais's  Hnguenot :" 

Martin  y.  Wright,  6  Sni.  297. 
Tk*  issue  and  cirenlatioa  of  tiiis  notice  by  the 
defandaats  amounts  to  malice  ia  law  ■■  deflaad  in 
Jbrnaofa  v.  Proaaer  (4  B.  A  0.  247).  Their  alaim 
n— MorB  extensive  than  they  were  entitled  to  make, 
ami,  it  woe  made  intentionally  (Bollen  ft  Leake 
Paeo.  PI.  pp.  404^  40&),  and  amonnta  to  slander  of 
litls>  Thera  caasot  be  any  oopyri^t  in  the 
isfaadMtts  for  the  sal^eot  of  "  The  Hnguenot." 
VmifCii  the  Jndicatnre  Aot  1873,  sect.  25,  sob-aect. 
8»  the  court  has  a  more  extended  power  of  grant- 
ing injanotiona  than  it  had  before,  and  it  will 
OTtnaJTi  the  ciroolatioa  of  a  libel'  iajarionB  to  the 
fhiiwtiffg'  trade : 

Baai>y  v.  Saiterbrook,  L.  Bap.  3  C.  P.  Div.  380 ; 

Hmrieh  v.  £«md«,  W.  N.  1878, 11 ; 

ThorUy'g  OatUe  Food  Compamn  y.  JkfaMom,  L.  Sep. 
6  Ch.  Div.  582. 
They  also  cited 

Cmiry.  Duehrit,  5  H.  *  N.  788. 
Heamniiu;,  Q.C.  and  Dauney  for  Brooks  and  Go. 
— ^Ttte  statutes  regolating  this  case,  so  far  as  the 
tegrsving.  is  concerned,  are  8  Geo.  2, o.  13, 7  Geo.  3, 


a  38,  and  17  Geo.  3,0.57.  The  Act  25  &  26  Vict.  . 
c.  68,  does  not  affect  anything  but  the  photo- 
graph. The  first  of  these  statutes  gave  the 
right  of  copyright  to  the  original  engpraver  for 
foorteen  years;  the  second  extended  this  time 
to  twenty-eight  years,  and  extended  the  right  to 
the  peraoD  ensranng  another  man's  pictures; 
and  tJie  third  statute  extended  the  right  to 
damages.  The  words  of  the  first  statute  are  very 
wide — "  copying  in  the  whole  or  in  part,  by  vary- 
ing, adding  tov  or  diminishing  from  the  main 
design."  The  plaiatiffa  are  certainly  within  that 
definition.  We,  as  the  assignee*  of  this  engrav- 
ing, can  maintain  this  aotioa  for  pinuiy'.-  We  are 
not  bound  to  prodnoe  the  plate ;  one  <x  the  prints 
taken  from  the  original  jdate  is  snffioient  evi- 
dence: 

Thompnn  y.  Synsndt,  5  Term  Bcp.  41. 
The  Judicature  Act  1873.  seet.  25,  sub-sect.  8,  has 
not  tdtered  the  principles  upon  which  the  ooorb 
proceeds  in  granting  injunotions : 

Th«  PTvdtntial  Atruranee  Compaiu/  y.  SHotf,  31 
L.  T.  Bep.  N.  a.  866;  L.  Bep.  10 Ch.  142; 

J>««  V.  Broumrigg,  3i>  L.  T.  Bep.  N.  S.  558 ;  L.  Bop. 
10  Oh.  SiT.  m*. 
Before  an  action  for  slander  of  title  can  be  main- 
tained, the  plaintiff  must  prove  his  title,  and  he 
must  prove  that  it  ia  falsely  riandered  and  with 
malice: 

Wrmiy.  TTaild,  20 L.  t.  Bep.  N.  S.  1007:  L.  Bep.4 
Q.  B.  731. 
Our  caae  is  that  the  plaintiff  has  no  title ;  his  pro- 
dnctioQ  ia  a  copy  of  our  engraving  or  the  photo- 
graph of  it.  Whether  it  is  apiraoy  first  or  second- 
hand does  not  matter.  The  plaintiffs'  action 
therefore  cannot  stand,  but  we  are  clearly  entitled 
to  an  injandaoa  and  to  the  penalties  provided  by 
the  Acts.    We  do  not  i»ess  for  further  damages. 

Hort(m  Smith,  Q.O.  in  reply.— The  jurisdiction 
to  grant  injunctions  in  such  a  case  as  the  present 
cannot  be  disputed : 

Btddovt  y.  Bacidow,  L  Bep.  9  Ch.  Div.  89. 
The  devolution  of  the  title  to  this  engraving  most 
be  strictly  proved  in  a  penal  action,  and  under 
8  Anne,  c.  19,  an  assignment  of  copyright  must  be 
in  writing  and  attested  by  two  witnesses : 

Power  y.  Walkar,  3  M.  *  S.  17 ; 

J>amd»tm  y.  Bohn,  6  C.  B.  456. 
The  assignment  to  Brooks  and  Go.  has  not  been 
strictly  proved. 

Hemming,  Q.C.— Under  the  Acts  of  Qeo.  2  and 
Geo.  3  no  such  assignment  is  necessary ;  and,  as 
far  OS  the  penalties  imposed  by  those  Acts  are 
concerned,  I  am  surely  in  no  worse  positioa 
than  any  other  informer. 

Blcos,  Y.G.,  after  going  through  and  comment- 
ing upon  the  plaintiffs'  statement  of  claim,  eon- 
tinned:— That  ia  the  plaintiffs'  claim;  that  is 
founded  upon  the  allegation  that  they  have  the 
right  asd  title  to  print  and  publish  the  thing  in 
qnestioa.  The  answer  of  the  defendant  to  that  is, 
Uiat  he  bought  a  eopparplate  engraving  and  pcud 
for  it,  and  1m  has  proved  that  he  bought  it  and  paid 
for  it :  all  this  witnout  any  assignment — no  assign- 
ment whatever  being  necessary;  delivery  from 
hand-to-hand  would  m  enough  for  that  purpose. 
He  says,  having  become,  by  payment  of  this  money 
and  by  delivery  of  the  thing  that  he  bought,  the 
owner  of  that  copperplate,  he  cansed  a  photograph 
to  be  made  from  it,  and  ne  registered  that  photo- 
graph in  tbo  mauner  prescribed  by  or  permitted 
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by  tbe  Act  of  Parliamenii,  and  that  therefore  he 
thenceforth  becomes  the  sole  owner  of  a  photo- 
^ph  at  all  events,  and  the  photograph  is  identical 
m  design  and  sabjeot  with  tne  engraving  which  h« 
has  bonght  and  paid  for.  It  it  said  that  he  has  no 
title  to  that  because  the  statutes  require  that  an 
assignment  should  be  in  writing,  as  it  does  for 
the  purpose  of  justifying  any  person  who  by  way 
of  defence  says,  "The  title  is  mine,  for  I  have 
sot  a  licence  from  somebody  <iualifled  to  give  me  a 
licence."  No  such  thing  is  suggested  by  the 
plaintiff  in  the  first  action  here.  All  this  story 
which  I  have  read  from  the  statement  of  claim, 
and  the  evidence  he  gives  in  support  of  it  is,  that 
being  aooidentally  in  a  wool  warehouse  in  Newgate- 
street^  or  somewhere  else,  he  saw  the  thing  in 
question,  and  bought  it  for  the  purpose  of  improv- 
ing the  circulation  of  a  periodi(»J  in  which  he  was 
interested.  He  got  it  copied  by  some  printer,  who 
is  not  called  as  a  witness  (a  remarkable  circum- 
stance, in  my  opinion,  in  this  case).  He  got  a 
large  nnmbei^25,000  copies  of  it — printed,  and  his 
complaint  is  that  the  sale  of  those  copies  has  been 
interfered  with  by  the  defendant.  Nobody  ever 
heard  of  soch  a  case.  Now,  the  first  question  that 
presents  itself  is,  whether  it  is  an  infringement 
of  that  title  which  he  gets  under  the  Copyright 
Act,  and  especially  as  to  the  registration  of  a 
photograph  under  the  last  Act  that  has  been 
referred  toF  whether  he  has  not  tbe  exclusive 
right  of  publishing  that  subject  f  In  my  opinion 
it  does  not  admit  of  question.  There  have  been 
attempts  made  to  argue,  in  the  first  place,  that 
there  are  differences  between  the  photog^ph 
registered,  which  is  the  defendant's  prop«rty,  and 
the  thing  that  is  prepared  for  working  in  Berlin 
wooL  Now,  the  diSerenoes  alleged  are  these :  It 
is  said  that  in  one  of  them  there  is  a  kind  of 
Chinese  Cothic  castle  introduced,  or  what  is  meant 
to  represent  a  castle ;  that  the  wall  which  is  entire 
in  the  original  is  only  a  dwarf  wall  here ;  that  there 
are  differences  in  the  foliage;  and  that  the  male 
figure  wears  a  sword  and  has  a  tuft  upon  his  chin, 
and  in  the  photograph  those  things  are  wanting ; 
and  because  of  those  differences  they  say  it  is 
not  the  same.  The  object  of  the  statute  is  to  pre- 
vent a  copy  or  imitation  in  whole  or  in  part.  The 
dnfinition  read  from  the  case  to  which  Mr.  Horton 
Smith  referred  (Wett  v.  FraneU,  6  B.  &  Aid. 
737),  which  I  should  not  adopt  conclusively 
as  applying  to  ever^  case  (although  it  applied 
perfeotljr  to  the^  case  in  which  it  was  used),  is  that 
a  copy  is  a  thing  which  presents  the  same  idea 
as  the  thing  oopiM  from.  Can  there  be  any  doubt 
that  this  presents  exactly  the  same  idea  P  It  may 
be  that  for  the  purpose  of  being  worked  in  wool 
it  would  require  light  at  the  left-hand  comer  of 
the  piotore,  and  so  t&at  oastle  is  introduced.  But 
tbe_  painter  who  painted  the  picture  which  has 
excited  universal  admiration,  thought  right  that 
for  the  purpose  of  his  picture  there  should  be  a 
closed  background,  representing  a  sort  of  thicket, 
in  which  the  lovers  desoribed  in  tbe  registration 
are  takinga  farewell ;  and  tbe  original  picture  is 
entitled  "The  Eve  of  St.  Bartholomew's  Day,"  so 
that  the  idea  intended  to  be  conveyed  by  the 
painter  was,  that  on  the  eve  of  the  tragic  events 
which  happened  on  St.  Bartholomew's  Day  a 
Huguenot  lover  was  taking  leave  of  his  mistress, 
aaiT  that  they  had  chosen  a  secluded  spot  in  a  wood. 
It  is  said  that  because  a  Chinese  Gotnio  palace  is 
introdnced  in  the  comer,  from  the  garret  window  of 


which  anybody  misht  see  these  lovers,  that  that  is 
an  alteration  whiSi  justified  the  plaintiff  in  the 
first  action  in  saying  that  it  was  in  no  sense  or 
respect  a  copy.  It  is  only  necessary  to  look  at  the 
two  things  to  answer  that  objection.  The  plain- 
tiff's  puUication  is  for  worsted  work  -,  but  aa  to 
its  bemg  a  direct  oopy  intentionally  and  purposely 
made  from  tbe  photMraph,  nobody  alive  can 
entertain  any  doubt.  Then  is  that  what  the  Act 
of  Parliament  meant  to  prevent?  The  Act  of 
Parliament  meant  to  provide  for  a  case  which  was 
altogether  new.  It  meant  to  protect  the  original 
painter  to  a  certain  extent,  and  particolar)}-  to 
protect  the  engraver,  treating  an  engraving  as  a 
commercial  property,  deservmg  of  tbe  protection 
of  the  law,  and  it  endeavoured — and  I  think  effec- 
tually endeavoured — to  prevent  any  infringement 
of  rights  so  obtained.  The  plaintiff  coming  with 
this  thing,  whioh  he  says  is  not  an  eog^ring,  is 
not  a  print  and  is  not  a  picture,  says  that  be  has 
a  richt  to  despoil  the  owner  of  the  copyright  of 
the  photograph — of  which  alone  I  speaik,  not  for- 
getting the  right  to  the  engraving.  He  says  be 
has  a  right  to  despoil  him  of  bis  property  in  this  by 
foisting  upon  the  public  a  very  coarse  imitation  of  a 
very  celebrated  picture  to  gain  for  his  own  purposes 
the  interest  which  is  attached  to  that  picture. 
In  my  opinion,  the  case  is  perfectly  dear.  There 
is  no  pretence  for  the  first  action,  and  that  most  be 
dismissed.  The  second  action  under  the  Acta  of 
Parliament,  beginning  with  tbe  Hogarth  Act,  and 
carried  down  to  the  25th  and  26th  of  the  Qaeen, 
gives  the  defendant  a  fall  title  to  restrain  this 
plaintiff  from  continuiog  the  wrong  which  he  has 
endeavoured  to  do,  and  gives  him  a  title  to 
have  that  penalty  which  the  Act  of  Parliament 
has  prescribed  of  5t.  for  every  copy  in  the  asnal 
form.  The  defendants  must  have  the  costs  of  the 
action,  and  of  their  counter-claim. 

Solicitors :  Orook  and  Smith ;  Bovnen  May, 


Friday,  April  25. 
(Before  Fbt,  J.) 

Be  The  West  or  England  and  South  Waixs 
DisisicT  Bank;  Ex  parte  Dals,  Young,  and 
C').(a) 

Bank  employed  to  eoUeel  average  ord«r§ — Agency — 
FoUowing  money  and  ehfique. 

A  hankmg  firm  at  8.  sent  to  a  bank  at  O.  eartam 
average  orders  for  eoUsetion  at  0.,  and  payment 
of  the  proceed*  over  to  hankere  «»  ZioiMkm,  viko 
were  London  agente  for  both  parties.  The  bank 
at  0.  eoUeeted  some  of  the  orders,  amd  reeeioed  a 
ehe^for  one  of  them,  and  eash  for  the  rs- 
maunder  of  them  {eaeept  tuo  vhieh  were  reinmed 
wneashedi.  They  then  paid  the  eoA  into  OtMr 
till  with  other  moneys,  and  ttoppistgpaymeMtvfent 
into  ligiuidaUon. 

EM,  that  the  dteque  eotdd  be  followed  by  ihe  firm 
at  8.,  as  it  was  the  speeifie  property  resulting 
from  ihe  special  agency ;  6tU  Mat  the  eash  eotdd 
not  befoUowed. 

"  FidwAary  relatiomship  "  defined. 

Observations  on  Pennell  «.  Deffell  (21  L.  T. 
Bep.N.8.&ii4DeO.M.^  0.  372). 

This  was  the  hearing  of  an  adjourned  summaiu 
taken  out  by  John  Brodriok  Dale,  James  Youngs 
and  Charles  Henry  Green,  copartners  trading  aa 

(a)  Baport«4  ly  liumt  Stasb.  £iq., 
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Dale,  Young,  and  Go^  claiming  payment  by  the 
official  liqnidatorB  of  the  West  of  England  and 
South  Wales  District  Bank,  of  the  sum  of 
2471.  7s.  7d.,  moneys  of  the  said  Dale,  Qreen,  and 
Co.,  in  the  hands  of  the  official  liquidators,  "  being 
the  proceeds  of  average  orders  the  property  of  the 
said  Dale,  Yonng,  and  Co.,  entnuited  to  the  West 
of  Ensland  and  South  Wales  District  Bank,  as 
specialagents  for  the  sole  and  specific  purpose  of 
oollecting,  on  behalf  of  the  said  Dale,  Young,  and 
Ca,  "the  amounts  of  the  said  average  orders,  and 
fordiirith  paying  over  the  same."  The  money 
so  received  vaa  stated  in  the  summons  to  have 
"  formed  part  of  the  moneys  in  the  hands 
of  the  said  bank  at  the  time  of  its  suspension  "  or 
to  have  since  been  received  by  the  official 
liquidator. 

Dale,  Tonng,  and  Co.  were  hankers  at  South 
Shields.  They  had  no  account  with  the  West  of 
England  and  South  Wales  District  Bank,  or  any 
of  Its  branches  or  agencies,  but  were  in  the  habit, 
when  they  had  orders  to  coUeot  on  persons  re- 
sidine  nt  places  where  the  West  of  England  and 
Soau  Wales  District  Bank  had  branches,  of  for- 
warding orders  to  them  specially  for  collection, 
and  directing  them  to  pay  over  the  proceeds  at 
once  to  Messrs.  Glyn,  Ifills,  Gnrrie,  and  Co.,  who 
were  the  London  agents  both  of  Dale,  Young,  and 
Co.,  and  of  the  West  of  England  and  South  Wales 
District  Bank. 

On  the  5th  Deo.  1878  Dale,  Young,  and  Co. 
sent  for  colleotion  and  payment  to  Loi^on  agents 
of  the  Cardiff  branch  of  the  bank  several  average 
orders  for,  altogether,  333L  13<.  9<i,  on  persons 
residing  at  CardiS. 

These  orders  were  received  on  or  before  Saturday 
the  7th  Deo.,  and  all  of  them  (ezoept  two,  viz., 
Frr's  and  Edwards',  which  were  for  542.  15«.  and 
31Z.  4».  lid.  respectively)  were  the  same  day  paid  by 
the  parties  on  whom  they  were  drawn,  the  sum  ol 
742. 17«.  7d.  being  paid  in  cash,  and  the  remaining 
1722. 1«.  in  a  cheque  of  Messrs.  Young  and  Crush 
on  the  Cardiff  Brunch  of  the  London  Provincial 
Bank  Limited,  In  due  course  of  post.  Dale, 
Yonng,  and  Co.  received  from  the  manager  of  the 
Gaidiff  branch  the  following  letter : 

I  retun  for  five  days  nnpaid,  Try,  811.  4*.  Ud,  and 
Edwurda  SU.  15(.,  and  have  paid  iill.  7t.  Id.  to  your 
oedit  of  Oljn  and  Co.,  beiner  the  remainder  of  yonr 
remittanoe  of  the  Sth  iast.,  less  oommiasion. 

Between  the  hours  of  closing  the  Cardiff  branch 
<m  Saturday,  and  the  hour  wnen  it  would  other* 
wiae  have  been  opened  on  Monday,  the  suspen* 
sion  of  the  West  of  England  and  South  Wales 
District  Bank  was  determined  aa,  and  SVy's  and 
Edwaords'  orders  were  rntumed  uncollected  to 
Dale,  Young,  and  Co.  It  appeared,  however,  that 
the  2472.  78.  7d.  alleged  to  have  been  paid  to 
Glyn  and  Co.  had  in  fact  never  been  so  paid, 
but  that  at  the  time  of  the  suspension  the  sum  of 
742.  17*.  7(2.  cash  formed  part  of  the  cash  to  a 
much  larger  amount  aotuallv  in  the  Cardiff 
branch  of  the  West  of  England  and  South  Wales 
Bank,  and  that  the  cheque  for  1722. 1«.  was  duly 
honoured,  and  was,  subseouent  to  the  suspension, 
paid  to  the  liquidators  with  other  moneys  by  the 
London  and  Provincial  Bank  Limited. 

Higgins,  Q.C.  and  Everitt  for  Dale,  Young,  and 
Co. — The  liquidators  ought  to  have  paid  over  the 
2472.  7«.  7(2.,  which  was  in  the  hands  of  the  hank 
as  agents.    The  cheque  ought  certainly  to  have 


been    delivered  to  the  claimants.    In  Ex  parU 
Oooke,  Be  Straehan  (35  L.  T.  Bep.  N.  S.  649; 
L.  Bep.  4  Ch.  Div.  123),  where  a  broker  was  em- 
ployea  by  a  trustee  to  sell  consols  and  invest  iit 
railway  stock,  and  had  notice  of  the  trust,  and 
sold  and  received  a  cheque  which  he  paid  into  his 
own  banking  account,  it  was  laid  down  by  James 
and    Bramwell,  L.JJ.,   that    the    money   could 
have  been  followed,  even  if  there  had  been  no 
trust,  as  the  broker  was  on  agent  for  the  trustees. 
The  claimants  were  not  customers  of  the  bank ; 
they  were  principals.    [Pkt,  J. — Were  they  not 
customers  in  respect  of  commissions  P]    Commis- 
sion was  ohaived  b^  the  broker  in  E»  parte  Oooke, 
but  James,  L.J.   in   that   cose   said,   "  I   have 
been  utterly  unable  thronghoat  the  whole  of  the 
ar|piment  to  find  the  slightest  distinction  between 
this  case  and  the  case  <»  Taylor  v.  Plumer."    In 
Taylor  v.  Plumer  (3  M.  &  S.  562)  a  draft  for 
money  was  intrusted  for  investment  to  a  broker, 
who  misapplied  it  by  purchasing  other  securities, 
and,  on  becoming  bankrupt,  surrendered  the  pnr- 
chued  securities  to  the  principal,  who  was  held 
to  be  entitled  to  them  as  against  the  assignees  in 
bankruptcy.    In  the  present  oase  the  bank  is  in 
the  position  of  a  trustee.    [Frt,  J. — The  trust,  if 
any,  in  this  case  was  to  turn  the  average  orders 
into  cash,  and  when  that  was  done  it  was  in  pur- 
suance of  and  not  a  breach  of  the  trust.    That 
having  been  done  there  was  an  end  of  the  trust.] 
The  orders  were  sent  to  the  bank  merely  for  the 
purpose  of  collection.    [Fbt,  J.  referred  to  White- 
ami  V.  Jacob,  SaUc  160.]   The  fact  of  the  agents 
being  bankers  makes  no  difference.   If  the  money 
is  affected  by  a  trust  and  is  paid  into  a  banking 
account,  and  then  money  is  drawn  out,  the  money 
drawn  out  azhaiistB  that  paid  in,  unless  there  is  a 
si}ecific  appropriation  of  sums  paid  in  {Brown  v. 
Adams,  21  L.  T.  Bep.  N.  S.  71 ;  L.  Bep.  4  Ch. 
App.  764),  bnthere  no  money  was  drawn  out    In 
Penn«22  v.  DeffeU  (21  L.  T.  Bep.  N.  S.  5i ;  4  De  G. 
M.  A  G.  372)  it  was  laid  down  by  Knight  Brace, 
L.J.,  that  where  a  trustee  hod  his  own  money  and 
trust  money  in  a  chest,  the  blending  would  not  be 
of  moment  as  between  the  eestuis  que  tnistent  and 
the  creditors  of  the  trustee.    [Fst,  J.— Suppose  a 
fiduciary  relationship  to  exist,  not  that  of  trustee 
and  cestui  ^ue  trust,  is  there  any  authority  thai 
port  of  a  mixed  fund  con  be  eor-morkedP]  Brown, 
▼.  Adam*  is  an  authority,  for  there  the  particular 
money  had  been  drawn  out.    If  a  trustee  mixes 
trust  money,  you  can  follow  it  so  long  as  you  can 
follow  it  to  a  mixed  fund  in  a  chest.    If  it  has 
not  gone,  or  only  gone  into  seonrities,  you  can 
follow  it.     In    E»  parte   Coolee  Bramwell,  J.A. 
says, "  U  this  payment  were  made  by  a  bag  of 
g(ud  which  the  broker  put  into  his  strong  box, 
and  then  misapplied  part  of  the  money,  learing 
the  rest  in  the  bag,  thero  would  be  no  doubt  that 
what  was  so  left  could  be  claimed  as  the  money  of 
the  client."    They  also  cited 

Trith  V.  Cortloncl,  12  L.  T.  Sap.  N.  8. 175 ;  2  H.  A 
H.417. 

'  Olasse,  Q.C.  and  fiomer  for  the  official  liquid- 
ators, admitted  that  the  cheque  might  be  followed 
as  being  the  specific  property  of  Dale,  Young, 
and  Co.  The  cash,  however,  having  been  mixed 
with  other  moneys  of  the  bank,  formed  part  of  its 
assets  in  the  winding-up.  If  there  had  been  no 
winding-up  no  complaint  could  have  been  made 
with  rogara  to  the  fact  of  the  money  having  been  , 
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paid  into  the  till  of  the  back,  and  the  winding-np 
Gonid  not  give  l^e  daimants  any  new  rights. 
SiggiiiM  replied,  and  cited 
Lewin  an  Trosts,  7th  ed.  702,  708. 

Fat,  J. — In  this  eaae  it  appears  that  on  the  5th 
Deo.  1878,  MeBBrs.  Dale,  Yoang,  and  Co.,  yrbo  are 
banlcers  at  Soath  Shields,  forwarded  to  the  credit 
account  of  the  West  of  England  and  Sooth  Walea 
District  Bank  certain  average  orders,  for  col- 
leotion.  The  statement  made  by  Mr.  Dale  is  thait 
he  employed  ttka  bonk  as  their  especial  agents  to 
ooUeot  these  orders,  and  that  he  forwwded  them 
especially  for  coUection  on  their  behalf,  the  pro- 
ceeds to  be  paid  over  at  once  to  Kesars.  Glyn, 
Mills,  Carrie,  and  Co.,  who  were  the  Lonacm 
agnats  of  both  Messrs.  Dale,  Yonng,  and  Co.  and 
the  bank.  It  appears  that  these  orders  were 
accompanied  by  a  letter  or  memorandum  of  ia- 
stmctions  to  the  bank.  Two  of  those  orders  were 
not  acted  npon  and  were  retorned  to  Kessrs.  Daie, 
Yonng,  and  Co.  The  others  were  acted  on,  and, 
with  regard  to  a  sum  of  172Z.  10«.,  the  bank  received 
it  in  the  form  of  a  cheqoe,  which  was  not  cashed 
until  after  the  stoppage  of  the  bank  and  the  com- 
menoement  of  the  lignidation.  Therefore  at  the 
date  of  the  liquidation  it  was  in  $peoie.  The 
remainder,  741.  l7*.  7d.,  was  received  by  the  bank 
in  cash  on  the  7th  Dec.,  and  appears  partly  firom 
the  evidence,  and  partly  from  the  admissions  at 
the  bar  to  have  been  mixed  with  other  moneys  of 
the  bank  which  constituted  a  mixed  fond  in  the 
till  of  the  Cardiff  branch  of  the  bank  on  the 
evening  of  the  7th  Dec.  The  bank  stopped  on 
the  9th  Deo.,  and  the  liqoidation  commenced  on 
the  same  day,  the  intervening  day,  the  8th,  having 
been  a  Saocbiy.  It  appears  to  me°to  be  dear  that 
the  bank  were,  in  the  collection  of  these  average 
orders,  special  agents  of  the  claimants,  and  that 
they  stood  in  what  has  often  been  called  a  fidu- 
ciary relationship  towards  Measrs.  Dale,  Young, 
and  Co.  It  appears,  farther,  to  be  elear,  that  if 
the  money  which  they  so  received  under  their 
special  agency,  having  been  transmitted  to  them 
by  Messrs.  Dale,  Young,  and  Co.,  had  been  kept 
separate  from  all  the  other  moneys  in  the  bank, 
or  if  it  had  been  invested  rightfully  or  wrong- 
fully in  some  property  into  which  the  speoinc 
money  could  be  traced  without  any  mixture 
having  taken  place,  in  either  of  those  two  caaes, 
Messrs.  Dale,  Young,  and  Co.,  could  have  fol- 
lowed the  money  or  the  property  into  which  the 
money  had  gone,  and  it  appears  to  me,  and  has 
been  admitted  b^  the  counsel  for  the  bank,  that 
one  of  those  principles  does  govern  the  case  of 
the  cheque,  that  the  cheque  was  the  specific  pro- 
perty resulting  from  the  special  agency  at  the 
time  of  the  liquidation,  and  as  such  belongs  to 
the  principals.  The  question  arises,  however, 
with  regara  to  money  received  under  the  agency 
and  mingled  with  the  money  of  the  agent,  t^  is 
to  say,  the  741.  17«.  7d.  INow  there  is  a  long 
line  oi  authorities  which  regulate  this  case, 
to  which  I  must  pay  the  greatest  attention. 
Before  referring  to  them  let  me  observe  that 
it  appears  to  me  that  the  agent  receiving 
these  orders  was  bound  to  convert  the  order,  so  to 
speak,  into  money ;  that  is  to  say,  was  bound  to 
receive  the  money  for  which  the  order  was  given, 
and  that  he  might  with  propriety  place  the  money 
in  his  till,  provided  he  directed  his  agents  in 
Loudon  to  credit  the  account  of  Messrs.  Dale  and  I 


Go.  in  London  with  the  amount  so  received,  thit 
being  the  nature  of  the  authority  and  the  duty  of 
the  agent.  I  now  turn  to  the  authorities ;  and  I 
find  as  long  ago  as  the  ninth  year  of  Qaeea  Anne, 
the  case  til  Whiteeomb  v.  Jaeoh  was  determined 
in  these  terms :  "  If  one  employs  a  factor,  and 
entrusts  him  with  the  dispo»l  of  merchandise, 
and  the  factor  receives  the  money  and  dies  in- 
debted (tn)to  debts  of  a  higher  nature,  and  it 
appears  by  evidence  that  this  money  was  vested 
in  other  goods  and  remains  unpaid,  those  goods 
shall  be  taken  as  part  of  the  merchant's  estate, 
and  not  the  factor  s ;  but  if  the  factor  have  tbe 
money,  it  shall  be  looked  npon  as  the  foctor'i 
estate,  and  must  first  answer  the  debts  of  a  aaperior 
creditor,  &o.,  for  in  r^ard  to  that  money  which  hu 
no  ear-mark,  equity  cannot  follow  that  in  behalf  of 
him  that  employed  the  factor."  Now,  with  the 
single  exception  that  it  appears  to  have  been  held 
snbseqnentby  that  money  may  be  ear-marked  ia 
this  sense,  namely,  that  it  may  be  followed  if  it  hu 
been  kept  separate,  that  authority  appears  to  have 
been  followed.  Therefore  it  comes  to  this,  that  if 
a  fiuitor  properly  oonverts  goods  into  money,  and 
that  money  gets  mixed  with  his  own  moon, 
it  cannot  be  fbllowed  by  the  principaL  Li 
the  well-known  and  celebrated  case  of  JSyoS  v. 
BoUe  (1  Atk.  172),  Burnet,  J.,  in  dehverinK 
judgment,  says :  "  Suppoae  goods  are  consigned 
to  a  factor  who  sefls  them,  and  breaks,  tbe 
merchant  for  the  money  must  come  in  as  a  creditar 
under  the  commission ;  but  if  the  money  is  Iwd 
out  in  other  goods,  these  goods  will  not  be  subject 
to  the  bankruptcy."  In  another  case  of  Ez  ]xiri« 
Dumas  (1  Atk.  234),  before  Lord  Hardwioke,  the 
petitioners  were  certain  persons  who  hod  daimed 
bills  arising  from  the  produce  of  oertain  goods 
transmitted  to  them,  and  the  Lord  Chancelkr 
said,  "  Suppose  the  petitioners  had  consigned  over 
goods  to  Jnllian  as  their  factor,  and  he  had  sold 
them,  and  turned  them  into  money,  the  prindpal 
then  could  only  have  come  in  as  a  general  creditor 
under  the  commission,  but  if  the  goods  had  coo- 
tinued  in  specie,  and  had  been  fonnd  in  Julliaa's 
hands  at  the  time  of  his  bankruptcy,  it  would  have 
been  otherwise,  and  has  been  so  determined  in 
several  cases."  That  was  well  ascertained  law  at 
that  time.  Then  Willes,  LC.J.,  in  delivering  the 
judgment  of  the  Court  of  Common  Fleas  in  the 
oasa  of  8eoU  v.  Shtrmtm  (Willes.  403),  a  considered 
judgment  of  the  court,  says :  "  We  are  all  agreed 
that  if  the  money  for  which  the  tar  had  been  sdd 
had  been  all  paid  to  the  bankrupt  before  his  bank- 
ruptcy, and  had  not  been  laid  out  again  by  him  ia 
any  speeifla  thing  to  distinguish  it  from  the  rest 
of  his  estate,  in  that  oaae  the  plaintiffs  could  not 
have  recovend  aaything  in  the  action,  bat  mast 
have  come  in  as  craditors  under  the  bankruptcy  as 
is  laid  down  in  the  oaae  of  Wkiteeomb  v.  Jaeob,  aad 
in  many  other  cases."  In  1800  and  1801,  the  Lord 
Chancellor  in  Ex  porta  Bayers  (5  Yes.  169)  adopted 
the  same  view.  He  there  considered  there  wen 
special  cironmatancea  which  showed  that  although 
the  money  had  got  into  the  common  fund  of  the 
bankrupt,  it  had  got  out  again,  and  he  said  it  a» 
auired  an  identitv  and  distinction  from  the  rest  of 
tne  fbnd.  Still  he  adopted  the  general  principla 
that  if  it  bad  been  in  toe  form  of  money  at  we 
time  of  the  bankruptcy,  all  the  creditar  oould  have 
done  would  have  been  to  rank  with  the  othtf 
creditors.  Lastly,  in  the  well-known  leading 
case  of  Tanlor  v.  Plumer,  Lord  Ellenboroogh 
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adopted  the  aame  view.    He  said :  "  It  makes  no 
diff erenee  in  reason  or  law  into  what  form,  dif- 
ferent from  the  original,  the  charge  may  haTe 
been  made,  whether  it  be  into  that  of  promissory 
notes  for  the  security  -  of  the  money  which  was 
produced  by  the  sale  of  the  goods  of  the  principal, 
S8  in  BeoU  t.  Burman  ...  or  into  other  mer- 
ebaadjse,  as  in  WhileeonA  ▼.  Jaeob  ...  for  the 
prodnot  of  or  substitute  for  the  original  thing  atUl 
followa  the  nature  of  the  thing  itaelf,  as  long  as  it 
can  be  ascertained  to  be  such,  and  ^e  right  only 
ceases  where  the  means  of   ascertainment  &il, 
which  is  the  case  when  the  subject  is  tamed  into 
money,  and  mixed  and  confounded  in  a  general 
mass  of   the    same  description.     The  difficulty 
whioih  arises  in  suoh  a  case  is  a  difficulty  of  fact 
and  not  of  law,  and  the  dictam  that  money  has  no 
ear-mark  must  be  understood  in  the  same  way, 
i.e.,  as  predicated  only  of  an  individual  and  nndis- 
tingnisnable  mass  of  current  money."    That  de- 
eiaion  introdaoes  the '  distinction  of  the  case  of 
WkUecomb    t.    Jaeob,   and    shows    that    mone^ 
may  be  treated  as  ear-maiked  when  it  is  physi- 
cally  separated  from  other  moneys.  Those  authori- 
ties appear  to  me  to  show  that  the  7U.  17«.  7d. 
mast  M  treated  as  being  part  of  the  common  pro- 
perly of  the  bank,  and,  in  respect  of  that,  the 
claimants  must  come  in  as    creditors.     Before 
parting  with  the  case  I  feel  bound  to  sar  that 
upon    principle    I   feel    the    greatest   difficulty, 
because    I    tbink    the   principle   is  very  mn(& 
oppoBsd  to  that  line  of  decision.    Let  me  put  it  in 
this  way.    If  it  be  a  case  of  trustee  and  eettui  que 
inui,  aaad  the  trustee  mingles  the  money  which  he 
holds  in  trust  with  his  own  money,  can  he,  as 
against  the  CMiwi  que  brtut,  say  that  the  money 
has  so  lost  its  character  of  trust  money  that  it 
cannot  be  followed  P    Upon  that  point  the  obserra- 
Tations  of  Enight  Bruce,  IlJ.  in  the  case  of  PmmmU 
T.  DtjfM  (ntpl)  appear  most  forcible.     He  sup- 
poses the  case  of  a  tmst  fond  kept  separate,  and 
be  then  refers  to  the  case  of  a  trust  fund  mingled, 
and  asks  whether  that  can  make  any  difference. 
"  None,  as  I  apprehend,"  he  saya,  "  except  (if  it  is 
an  exception)  that  his  executors  would  possibly 
be  entitled  to  receive  from  the  contents  of  the 
repository  an  amount  equal  to  the  ascertained 
amount  of  the  money  in  oTeiy  sense  his  own,  so 
mixed  by  himself  with  the  other  money.    But  not 
in  either  case,  as  I  conceiTC,  would  the  blending 
together  of  the  tmst  moneys,  however  confusedly, 
be  of  any  moment  as  between  the  various  entmi 
que  inutent  on  the  one  hand,  and  the  exeontors  as 
representing  the  general  ereditors.  on  the  other." 
That  seems  a  deciaion,  that,  as  between  a  oettui 
que  iruet  and  tmstee,  the  mixing  of  the  fund  is 
immaterial  so  long  as  there  is  a  fund  in  which 
the  eeeluit  que  truetent  can  lay  their  hands.    Does 
it  make  any  difference  that,  instead  of  Uie  trustee 
and  eeetui  que  truet,  it  is  a  case  of  fiduciary  rela- 
tionship P    What  is  fiduciary  relationship  P    It  is 
this.    It  is  one  in  respect  of  which,  if  a  wrong 
•rise,  the  same  remedy  exists  against  the  doer,  on 
behalf  of  the  principal,  as  woiud  exist  against  a 
trustee  on  behalf  of  the  eeitui  que  trutt.    If  that 
be  a  just  description  of  the  relationship,  it  would 
follow  that  wherever  fidnoiaiy  relationship  exists, 
and  money  remains  in  the  hands  of  a  person  stand- 
ing in  that  relationship  which  is  not  properly  ac- 
counted for,  it  could  be  followed  and  separated 
from  any  money  of  his  own.    It  seems  to  me  the 
logical  result  of  Pmnell  t.  B^eU  is,  thai  it  is 


opposed  to  the  long  line  of  authorities  to  which  I 
have  referred,  and  from  whioh  I  do  not  feel  m^- 
self  jastified  upon  any  reasoning  of  my  own  m 
departing.  The  result  is  I  hold  the  172J.  belongs 
to  the  daimsnts,  and  the  141.  Vie.  Id.  belongs  to 
the  general  mtttte.  The  costs  of  both  parties  will 
come  out  of  the  estate. 

Solicitors  for  the  claimants,  Clarke,  Bawiime, 
and  Olarke,  agents  for  T.  TMey  Dale,  Sooth 
Shields. 

Solicitors  for  the  liquidators,  Olarhe,  Woodeoek, 
and  Byltmd,  agents  for  FuieeU,  Priehard,  Btoann, 
and  Oo.,  BriatoL         

Batttrday,  May  17. 
(Before  Fbt,  J.) 
Wxixs  «.  Bow.  (a) 
TF«II  —  OonetrueUon  —  Legatiee  charged  on  real 
eelate— Mined  fund — No  direction  to  tnuieet  to 
seU— faeonsrcUion  of  realty — "  Beeidue." 
Bulfjeet  to  (he  payment  of  hit  funeral  and  teeta- 
mentairy  eMeneee  and  debte,  mnd  eertainlegaeiee, 
a  te^ator  ieoieed  "aUhie  real  ettaie  "  and  be- 
queathed "  aU  the  residue  of  hie  pereonal  etlate  " 
to  truiteee  in  truet  for  A.   A.  died  in  the  teetaUn't 

Sdd,  thai  fhe  debte  and  legaeiee  muet  he  paid  out 
of  the  pereonal  eetale  eo  fa*'  as  it  ioa«  tufieient 
tn  aoMmeroitofi  of  the  nal  ettaie,  the  teetator 
not  having  thovm  any  intention  to  the  contrary. 

FORTHSS  CONSIDXBATION. 

Bobert  Dean,  by  his  will  dated  the  Ist  Feb. 
1861,  directed  his  trustees  to  invest  two  sums  of 
3001.  in  the  purchase  of  certain  annuities.  He 
also  gave  several  specific  and  pecuniary^  legacies, 
and  after  some  other  directions  continued  as 
follows : 

And  cabjeot  to  the  payment  of  my  funeral  and  tesia- 
mentaiy  expenass  ind  jost  debts,  ue  porohaae  of  the 
■aid  umnitiea,  tin  sersral  ipeoifio  and  jMcniiiaiy  lega- 
oies  hereinbefore  bequeathed,  and  the  varioos  diraotions 
hereinbefore  contained,  I  deviie  all  my  real  estates 
(exoeprt  estates  rested  in  me  ■■  martgagee  or  tmatse), 
and  beqneath  all  the  residne  of  my  pereonal  estate  and 
effects  nnto  James  Ley  Bow  and  Bobert  Smedle^,  their 
heirs,  exeontors,  administrators,  and  assini^  m  trust 
for  my  niece,  Harriet,  the  wife  of  the  said  James  Ley 
Bow,  nsr  ezeonton,  administrators,  and  assignB. 

By  a  codicil,  dated  the  8th  June  1867,  ttw 
testator  revoked  some  of  the  specific  bequests 

S'ven  by  the  will,  and  the  other  specific  beqnests 
peed  by  the  death  of  the  legatee  during  his  life- 
time. 

The  testator  died  on  the  25th  Dee.  1878,  and 
his  will  was  duly  proved  by  tiie  said  James  Xi. 
Bow  and  B.  Smedley. 

Harriet  Bow,  the  residuary  devisee  and  legatee, 
died  in  the  testator's  lifetime. 

In  Oct.  1874  Alice  Wells,  a  niece,  and  one  of 
the  nesct  of  kin  of  die  testator  at  the  time  of  Us 
death,  filed  a  bill  against  James  L.  Bow  and 
Bobert' Smedley,  the  ezecators  and  trustees  of  the 
win,  for  the  adminiatratiun  of  the  testator's 
estate,  claiming  that,  in  the  events  which  had 
happened,  the  testator's  real  estate  whioh  bad 
descended  on  his  heir-at-law  was  liable  to  con- 
tribute rateaUy  with  his  personalty  to  the  pay- 
ment of  his  funeral  and  testamentary  expenses, 
debts,  and  legaoieB. 

In  Deo.  1874  the  nsnal  administration  dacrae 
was  made,  and  it  appeared  from  the  chief  deck's 

(a)  Beuoi-tcd  hy  W.  C.  Bim,  EiKi.,  B«ri8t(r-«t-Law. 
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certificate,  in  answer  to  an  inaairy  directed  by 
tfae  decree,  that  the  valne  of  the  testator's  per- 
sonal estate,  at  the  time  of  bis  death,  was  about 
37001.,  and  of  his  real  estate  abont  12002. 

PDrsuant  to  an  order  dated  the  27th  May  1876, 
the  fnneral  expenses,  debts,  and  legacies  were 
paid  out  of  tfae  outstanding  personal  estate,  which 
was  more  than  sufficient  to  pay  them.  This 
order  was  made  "  without  prejudice  to  an^ 
question  as  to  how  these  payments  onght  ulti- 
mately to  be  borne." 

A  question  now  arose  on  farther  consideration 
whether  tfae  fnneral  and  testamentary  expenses, 
debts,  and  legacies  were  to  be  paid  out  of  the 
personal  estate,  as  far  as  it  wonid  extend,  in  ex- 
oneratioD  of  the  real  estate,  or  whether  they  were 
to  be  paid  out  of  the  real  and  personal  estate 
paripattu. 

GZcMie,  Q.C.  anA  F.L.  TTrt^^f  for  the  plaintiff. — 
The  legacies  are  a  charge  on  tfae  real  estate.  The 
testator  has  created  a  mixed  fund  from  his  real 
and  personal  estate,  and  directed  his  debts  and 
legacies  to  be  paid  ont  of  it ;  they  must  therefore 
be  paid  ont  of  the  real  and. personal  estate  poari 
pattu: 

StibtrU  T.  Foliar,  1  Suss,  t  M.  752 ; 

QrmiOt  t.  Brown*,  34  L.  T.  8 ;  7  H.  L  Cas.  689. 

[FsT,  J.  referred  to  AUan  y.  Gotl.  '26  L.  T.  Bep. 
Z7.  B.  412 ;  L.  Bep.  7  Ch.  App.  439.]  That  case 
shows  that  it  is  not  necessary  that  the  real 
estate  shonld  be  directed  ts  be  sold  in  order  to 
create  a  mixed  fund  : 

Hawkins  on  WilU,  p.  295. 
They  also  referred  to 

<?atn4|/brd  t.  Dunn,  30  L.  T.  Bep.  N.  S.  283 ;  L.  Bep. 
17  Eq.  405. 

niggint,  Q.C.  and  Ohetter,  for  the  trustees,  re- 
ferred to 

WiOurt  T.  Kmmady,  2  MyL  ft  K.  607. 

Ohtirtik,  for  some  of  the  next  of  kin,  referred  to 
BuMutt  T.  Fo$Ur,  7  Boar.  540. 
[Fkt,  J. — In  that  cose  there  was  a  direction  to 
sell  tfae  real  estate.] 

J.  Pearson,  Q.C.  and  0.  A.  Baunderg  for  the 
heir-at-law. — There  is  no  direction  to  sell  the  real 
estate,  and  the  ordinary  rule  that  the  personal 
estate  is  primarily  liable  to  the  payment  of  debts 
and  legacies  must  therefore  apply.  [Fbt,  J. 
referred  to  Boughton  t.  Bow/hUm,  1 H.  L.  Cas.  406, 
•nd  Franeii  v.  Olemoie,  Kay,  435.]  The  debts 
and  legacies  are  charged  on  the  real  estate,  but 
not  in  exoneration  of  the  personal' estate.  [They 
ware  stopped  by  the  Court] 
^  Fkt,  J.  read  the  clause  set  out  above  and  con- 
tinned  : — It  is  not  disputed  that  these  vrada  are 
sufficient  to  create  a  charge  on  the  real  estate  in 
&TOur  of  the  legatees,  and  the  question  I  have  to 
determine  is,  whether  the  debts  and  legacies  are 
charged  on  the  real  and  personal  estate  pari 
pastu.  In  my  indgment  they  are  not.  Two 
classes  of  cases  have  been  referred  to.  The  first 
olass,  of  which  Bohertt  t.  Walker  is  the  leading 
case,  shows  that  it  is  a  question  of  intention  ;  that, 
in  order  to  throw  upon  the  real  estate  any  part  of 
the  burden  to  whicn  the  personal  estate  is  pri- 
marily liable,  yon  must  show  an  intention  of  the 
testator,  manifested  by  his  will,  to  create  a  mixed 
fond.^  tJnder  the  circumstances  of  this  case,  no 
snob  intention  has  been  manifested.  I  am  there- 
fore of  opinion  that  the  principle  of  that  elass  of 


cases  does  not  apply.  The  next  class  o{  cases 
of  which  Oreville  v.  Broume  is  the  leading  esse 
turns  to  a  great  extent  upon  the  force  of  ^e  word 
"residue."  Where  a  testator  gives  the residoe of 
his  real  and  personal  estate,  havinK  pcerioiuly 
given  legacies,  he  means  by  "residDe"  that 
which  remains  after  payment  of  the  legaoes, 
debts,  and  expenses  out  of  his  real  and  personal 
estate.  But  in  this  case  the  testator  has  drawn  a 
distinction  between  his  "  real  estate "  and  the 
residue  of  his  personal  estate.  He  ssvs,  "  I  denw 
my  real  estate,"  not  the  "residue  of  my  real 
estate.  There  is  therefore  a  substantial  differeDM 
between  the  language  of  this  will  and  the  langgi<i« 
of  the  will  in  OrevxUe  v.  Brovme.  In  this  caw 
there  is  an  entire  absence  of  the  word  "leridne" 
as  applied  to  the  real  estate.  The  foroA  of  diii 
word  is  shown  clearly  in  the  judgment  c( 
Campbell,  L.C.  in  the  above  case.  His  Loidalnp 
says :  "  For  nearly  a  century  and  a  half  this  rob 
has  been  laid  down  and  acted  upon,  that  if  tben 
is  a  general  gift  of  legacies,  and  then  the  teatator 
gives  the  rest  and  residue  of  his  property,  teal 
and  personal,  the  leeacies  are  to  come  out  of  tha 
realty.  It  is  considered  that  the  whole  ii  in  one 
mass,  that  part  of  that  mass  is  represented  b^ 
legacies,  and  that  what  is  afterwards  given  u 
given  mMHM  what  has  been  before  given,  and 
therefore  given  subject  to  the  prior  gilt."  la  the 
absence  of  the  words  used  in  those  two  cUssea  of 
cases  to  which  I  have  referred,  I  am  of  opinkn 
that  the  ordinary  rule  must  prevail.  The  pe^ 
sonal  estate  therefore  is  primarily  liable  in  exonetv 
tion  of  the  real  estate,  and  there  must  be  a 
declaration  accordingly. 

Solicitors  for  the  pUuntiff,  SpteeUy,  Kvmford, 
and  Oo.,  for  G.  F.  B.  Oaehet,  Peterborough. 

Solicitors  for  the  defendants,  SpeeMg,  Jfwo- 
ford,  and  Co.,  for  W.  D.  Qadiei,  Peterboroagfa. 

Solicitors   for   the    heir-at-iaw,    BotoZtni  and 
Clarke,  tat  Broughton  and  Wynum,  Feterboroogh. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  AprU  26. 

(Before  Cockbubx,  C.J.  and  Lofes,  J.) 

Bss.  on  the   prosecution  of    The  GcASDiun  <X 

THE  Poor  or  the  Pabish  or  Lewiseam  r.  Tn 

London,  Bbighton,  and  South  Coast  BuiTii 

CoiCPANT.(a) 

Metropolit  Management  Act  (18  4r  19  Viet.  e.  120), 
it.  169  and  161 — Bating — Exemption  ofprvoertM 
of  a  partieular  nature  from  theftiU  rais  Icmb 
— Partieular  parts  of  the  parith  to  be  deterOtd 
by  metee  and  bottndi — Eqwd  pound  rate. 

The  London,  Brighton,  and  South  Ooatt  SoiIm^ 
Oompany  objeded  to  the  rate  levied  upon  (kv 
property  in  L.  pariah  on  the  ground  that  • 
dieiriet  board  under  the  159th  teetion  efthtUir 
troooUe  ManagemmU  Act  1855  eannot  eumft  * 
order  a  lees  rate  to  be  levied  upon  different  ptf" 
tiont  of  a  parith  not  described  or  maxkei  owf  ^ 
m^et  and  bounds  in  the  precept  ordering  w* 
rale  to  be  levied,  which  portion*  of  Ote  P<"^ 
were  in  such  precept  deteribed  only  ataU"  lo»' 
ueed  at  arable,  meadow,  or  pasture  ground  m^i 
or  at  wood  land,  orchard,  market  garden,  hof, 
kerb,  flower,Jruit,  or  nurtery  ground ; "  and  <■• 
tueh  rcUe  being  described  tn  the  preeept  at  * 

(a)  Baportad  Itr  A.  H.  Potbxb,  Eaq.,  BwriatcMitJ:**. 
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general  rate,  hut  noi  heuui  an  equal  pound  rate, 
wot  bad  under  the  161*i  leeiion  of  the  $aid  Aet. 
Etld  {foUowing   Howell   v.  The    London    Dock 
Company,  8  EU.  |-  Bl.  212),  thtU  parOeular  de- 
leriptions  of  property  vnthin  a  parUh  tnay,  under 
the  159ih  eeelion  of  the  above  Act,  be  relieved  from 
the  full  rate  at  noi  being  eguaiUy  heneJUed  with 
the  reit  of  <Ae  parieh  by  the  expenditure  of  tueh 
rate. 
This  was  a  case  stated  by  jnstioes  at  qoarter  sea* 
Bions  under  12  &  13  Viot.   o.   45.   s.  11.     The 
material  paragraphs  are  the  following : — 

3.  By  sect.  159  of  the  Metropolis  Management 
Act  1855  (18  &  19  Yiot.  &  120)  it  is  enacted 
that, 

Where  it  appears  to  any  Tost^  or  distiiot  board  that 
(11  or  any  part  of  the  expenaee  for  detrayins  which  any 
nun  is  by  each  Testry  or  board  ordered  to  be  leried,  have 
or  has  been  inenrred  for  the  special  benefit  of  anr  parti- 
cnlar  part  of  their  parish  or  distriot,  or  otherwise  hare  or 
hu  sot  been  inonrred  for  the  equal  benefit  of  the  whole 
of  their  parish  or  distriot,  snoh  vestry  or  board  may  by 
uy  snoh  order  direct  the  snm  or  soms  neoesaarr  for  de- 
frajio;  Buoh  expenses,  or  any  part  thereof,  to  be  levied  in 
anch  vert,  or  exempt  any  part  of  snoh  parish  or  district 
bom  the  levy,  or  require  a  less  rate  to  be  levied  thereon, 
as  the  cironmBtanoea  of  the  case  may  require. 

4.  By  the  16l8t  section  of  the  said  Act  it  is 
enacted  that 

The  orerseere  of  the  poor  of  every  parish  to  whom  any 
moh  Older  as  aforesaid  is  issued,  shall  levy  the  amoanta 
mentioned  therein  acoordinj^  to  the  ezigen«y  thereof,  and 
shall  for  that  purpose  make  separate  equal  pound  rates 
npon  thmr  parish,  or  the  part  thereof  upon  whioh  any 
snm  specified  in  such  order  is  required  to  De  levied  in  re- 
spect of  each  snm  thereby  ordered  to  bejlevied ;  that  is  to 
•ay,  a  separate  rate  in  respect  of  each  snm  ordered  to  be 
levied  for  defraying. expenses  connected  with  sewerage, 
to  be  oalled  a  sewers  rate  ;  a  separate  rate  in  respect  of 
etch  sum  ordered  to  be  levied  for  d^rayins  en)enses  of 
li^tin^  (where  a  separate  sum  is  ordered  to  oe  levied  for 
ddraymg  suoh  expenses),  to  be  oalled  a  lighting  rate ;  and 
a  separate  rate  in  respect  of  each  sum  ordered  to  be  levied 
for  defraying  other  expenses  of  executing  this  Act,  to  be 
called  a  general  rate ;  and  shall  make  such  respective 
rates  of  such  amount  in  the  pound  on  the  annual  value  of 
the  property  rateable  as  wfll  in  their  judgment,  having 
regard  to  all  circumstances,  be  sufficient  to  raise  the 
sums  specified  in  such  order  ;  and  such  rates  shall  be 
levied  on  the  persons,  and  in  respect  of  the  property,  by 
law  rateable  to  the  relief  of  the  poor  in  the  respective 
parishes,  and  shall  be  assessed  on  the  net  annual  value 
of  suoh  property,  ascertained  by  the  rate  for  the  time 
beisg  for  the  rehef  of  the  poor. 

-6.  The  order  or  precept  apon  which  the  said 
nte  so  appealed  against  was  levied  was  as 
follows : 

The  Board  of  Works  for  the  Lewisham  district  con- 
stituted by  the  Metropolis  Uanagement  Act  1855  in 
pursuance  of  the  provisions  of  the  said  Act,  and  of  the 
Acts  for  amending  and  extending  the  same,  hereby  order 
and  require  the  guardians  of  the  poor  of  the  parish  of 
Lewisham  to  levy  within  the  said  parish  the  sum  of 
11,^41.  for  the  purpose  of  defraying  the  expenses  already 
or  hereafter  to  be  inenrred  by  the  said  board  in  the 
execution  of  the  said  Act  or  Acts,  and  to  pay  the  said 
snm  to  the  London  and  Westminster  Bank,  Ac,  Ao. 
And  it  appearing  to  the  said  board  that  the  expenses  in 
respect  of  which  the  said  snm  of  11,5242.  is  required  are 
not  for  the  equal  benefit  of  the  said  parish,  the  said  board 
do  further  order  and  require  that  the  rate  or  rates  to  be 
raised  in  jrarauance  of  this  present  precept  shall,  as 
regards  all  such  pwrts  of  the  said  parish  as  consist  of  land 
used  as  arable,  meadow,  or  pastnre  land  only,  or  as  wood 
land,  orchard,  market  garden,  hop,  herb,  flower,  fruit,  or 
nnrseiy  ground,  be  assessed  and  levied  in  tthe  proportion 
of  one-fourth  port  only  of  the  net  annual  value  of  such 
land. 

8.  The  parish  of  Lewisham  is  very  extensive  in 
urea,  containing  in  the  aggregate  abont  5500  acres. 


Of  this  area  a  very  considerable  proportion  is 
covered  with  houses ;  abont  8000  acres  are  lands 
nnder  ooltivation,  and  fall  nnder  the  classes  of 
land  mentioned  in  the  precept.  There  is  also  land 
in  the  parish  nsed  in  other  ways,  and  rated  at  the 
higher  rate.  The  3000  acres  do  not  lie  together, 
bat  are  scattered  through  the  parish.  The  rate- 
able valoe  of  the  8000  acres,  according  to  the 
valoation  list,  amounts  to  about  11,OOOL  The 
total  rateable  value  of  the  property  in  the  parish 
amoants  to  324,009{. 

9.  Throughont  the  said  parish,  all  property, 
wheresoever  situate,  which  consisted  of  Land  used 
as  arable,  meadow,  or  pastnre  land  only,  or  as 
wood  land,  orchard,  market  garden,  hop,  herb, 
flower,  fruit,  or  nursery  ground,  was  rated  or 
assessed  in  the  rate  at  2\d.  in  the  pound,  and  all 
other  property  was  rated  or  assessed  at  lOij.  in  the 
pound  upon  the  net  annual  value  of  suoh  property 
respectively,  as  ascertained  by  the  rate  for  the 
time  being  for  the  relief  of  the  poor. 

10.  It  was  contended  on  the  part  of  the  London, 
Brighton,  and  South  Coast  RailwByCompany(l)that 
the  said  precept  of  the  Lewisham  District  Board  of 
Works  was  bad  in  law,  inasmuch  as  the  said  dis- 
trict board  have  no  power,  under  the  159th  of  the 
Metropolis  Management  Act  1855,  or  otherwise,  to 
order  the  said  rate  to  be  levied  in  the  manner 
directed  by  the  said  precept,  and  can  only  exempt 
or  order  a  less  rate  to  be  levied  upon  any  parti- 
cular portion  of  a  parish  described  and  marked  out 
by  metes  and  bounds.  (2)  That  the  said  rate  was 
bad  in  law,  inasmuch  as  it  vras  not  an  equal  pound 
rate  as  required  by  the  Metropolis  Management 
Act  1855,  sect.  161. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeal. 

Meadowa  White,  Q^C.  (Paine  with  him),  for  the 
guardiaus  of  the  parish  of  Lewisham,  maintained 
that  the  rate  was  good,  and  that  while  it  was 
indisputably  in  the  discretion  of  the  district 
board  of  works  to  exempt  local  areas,  it  was  not 
necessary  to  describe  in  the  precept  by  metes  and 
bounds  those  portions  of  a  parish  that  were  to  be 
exempt  or  relieved  from  the  full  rate  to  be  levied. 
It  was  the  intention  of  the  Legislature  that  relief 
should  be  extended  to  those  portions  of  a  parish 
which  do  not  participate  equally  with  others  in 
the  expenditure  of  the  rate  to  be  levied; 
and  here  the  district  board  have  proceeded 
not  on  the  groniid  that  the  portions  relieved 
are  of  a  different  kind  of  property  from  the  rest, 
but  that  a  difference  should  be  made  in  their 
favour  as  not  participating  equally  in  the  benefits 
of  such  rate ;  and  in  coming  to  this  decision  the 
board  have  exercised  a  proper  discretion.  Howell 
V.  The  London  Dock  Company  (8  Ell.  &  Bl.  212) 
is  to  the  point  and  conclusive  in  this  matter. 

Oppenheim,  for  the  London,  Brighton,  and  South 
Coast  Railway  Company,  contended  that  it  was 
competent  for  the  district  board  to  exempt  only 
areas  of  considerable  extent,  and  not  certain 
portions  scattered  over  the  parish,  and  such  areas 
must  be  described  by  metes  and  bounds  in  the 
piecept,  and  here  the  district  board  have  not  done 
so.  Again  the  precept  of  the  district  board  calls 
this  a  geneitJ  rate,  and  under  the  ISlst  section  of 
the  Act  such  rate  must  be  an  equal  pound  nite;  bat 
the  rate  appealed  against  was  not  an  equal  pound 
rate ;  therelore,  on  these  two  grounds,  the  rate  wsm 
I  bad.  Eowellr.  Tlie London  Dock  Company  (ubi  tup.) 
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does  not  »ppl7i  and,  if  it  did,  it  has  been  Tirtually 
overruled  by  the  remarks  made  by  Erie,  J.  in 
Reg.  V.  Tka  Great  W«lt»m  RaHuiCM  Oovipcm,y 
(Ell.  BL  &EIL  613). 

CocKBURH,  C.J. — ^I  think  this  appeal  mnst  be 
dismissed,  and  the  order  of  sessionB  mnst  be 
affirmed.  I  confess  that,  npoa  the  first  reading  of 
sect.  159  of  the  Metropolis  Management  Act  1855, 
I  felt  inclined  to  come  to  an  opposite  conclu- 
sion to  that  at  which  I  have  arrived ;  bnt  this 
court  is  bound  by  its  decision  in  Howell  t.  The 
Lotubm  Dock  Gompany.  In  that  ease  the  rate 
had  been  made  uniformly  on  all  the  property 
of  the  dock  company  without  any  difference 
as  to  one  portion  deriving  greater  benefit 
from  the  expenditure  of  the  rate  than  the 
other.  The  court  there  held  that  the  district  ves- 
try should  distingnish  between  the  difhrence  of 
bmefits  derived  from  such  rate  by  the  diffarsnt 
kinds  and  classes  of  the  property  belonging  to  the 
oompuiy.  In  this  case  we  think  that,  without 
diatinguisbing  the  local  area  and  limit  of  each  par- 
ticular piece  of  agricultural  or  pasture  land  or  of 
market  garden  or  the  like,  the  district  board  may 
in  their  discretion,  under  this  159th  section,  make 
a  distinction  between  di£Eerent  portions  of  the 
parish  or  district  on  the  ground  that  such  por- 
tions would  not  benefit  equally  with  others  in  the 
rate  so  levied.  There  is  nothing  in  this  case  to 
make  us  distinguish  it  from  HoweUy.  The  London 
Dock  Company,  or  override  the  latter  case.  The 
decision  in  that  case  is  consonant  with  equity  and 
initioe.  There  have  been  countless  opportunities 
lortheLegisIatare  to  amend  and  alter  that  decision, 
bnt  it  has  not  thought  fit  so  to  do.  We  therefore, 
notwithstanding  the  remarks  made  upon  that 
case  by  my  brother  Erie  in  Beg.  v.  The  Qreat 
Weetem  BaUway  Gompany,  cannot  take  upon  oor- 
selvee  to  alter  or  override  it. 

LoPBs,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Order  of  teeeicne  affirmed. 

Solicitor  for  the  guardians,  8.  Edmardt. 

Solicitors  for  the  company,  Norton,  Bo$e,  Nor- 
ton,  and  Brewer. 

COMMON  PLEAS  DIVISION. 

April  26  and  May  12. 

(Before  Linslbt,  J.) 

Dixoh  v.  Whttwoiith;  Dixon  ti.  Sxa  Inbubancs 

COKFANT.  (a) 

Jlfortne  ineuremee — Ineurahle  interett — Deaanption 
in  poUoy — Action  to  determine  amount  of  acuvage 
— Liability  ofaaawera  to  repay  aalvage,  but  not 
eoata  of  action — Sue  and  labour  dauae  in  policy, 
conatniction  of. 

B.  entered  into  an  agreement  by  which  he  waa  to 
receive  10,0002.  if  he  eucceeded  in  transporting 
from  Egypt  and  erecting  uninjured  in  London  an 
obelisk  oelonging  to  the  British  nation.  D.  ex- 
pended 4000Z.  in  constructing  a  vessel  or  ease  for 
the  obeliak,  in  properly  stowing  it  therein,  and  in 
providing  for  its  transport.  He  tlien  insured 
the  obehsk  and  the  vessel  it  was  in  with  one 
underwriter  far  2000J.,  and  with .  another  for 
10002.  Hie  vessel  and  obelisk  had  to  be  ecut  of 
in  a  storm  in  the  Bay  of  Biaeay  by  the  steam- 
ship that  was  towing  them.     Anotlier  steamer 

W  Ii«vortad  br  A.  H.  Bmunos,  Siq.,  Bamiter^t-Low. 


aubaeqaatUly  found  them,  and  towed  then  into 
Farrol,  to^ore  they  were  refitted,  and  were  after- 
war  da  lowed  to  London.  The  aaivora  brought  a* 
action  in  the  Admiralty  Dieiaion  of  tiie  High 
Court,  and  toers  amizrded  20001.  aahage,  Ute 
obeliak  being  eatimatod  at  25,0001. 
D.,  having  paid  the  aum  awarded  and  the  eotta  of 
the  action,  brought  aetiona  to  reeover  theet  and 
other  pcu/menta  from  the  underwriters.  The 
polieiea,  which  were  againal  total  loaa  only,  can- 
tained  a  proviaion  thai  the  veaad  and  obelisk, 
"for  ao  muek  a*  eeneema  the  aaanred,"  akivid 
by  agroaanent  ha  valued  at  40002.,  and  a  sua  and 
UAouir  dauae  in  the  ordinary  form. 
Held,  that  D.'a  inaurcMe  intt>reat  in  the  obeliak  md 
veaael  eontainiatg  it  waa  40001.,  <A«  OMOuat  ofhia 
eBpenditwreatlketimethallkeinaurod;  (halfwit 
not  neixaaary  to  deaeribe  the  notare  of  that  interest 
in  the  politiiea ;  that  tka  jtnderwritera  were  liaiit 
to  repay  D.,  in  proportion  to  fk»  nana  they  kai 
inaured,  the  2000L  oiMwtfed  a$  aalvage,  U  icMf 
expenditure  in  reaped  of  pna&nation  from  Iom 
ihixt  would  have  faOon  on  tham;  that  they  were 
not  Uahle  to  repay  D.  the  eoata  of  the  AdmiraUg 
proeeedinga,  the  empanae  of  refitting  at  Ferrd,  ani 
towage  to  London,  <u  tbtae  were  not  eharges 
incurred  by  D.  to  avoid  a  loaa  inaured  againat; 
and  that  D.  wom  enti&ed  to  receive  from  the 
underwritera  with  whom  he  had  int^ired  the  aluls 
of  the  2000L  that  he  had  paid  to  the  aahors,  i» 
oontributiona  proportiomate  to  ike  eanount  (M 
eaeh  had  aubaer^ed,  notwithabmding  that  the 
eatimated  vcdue  of  the  obeliak  that  had  been 
aeUved  waa  far  larger  than  the  amount  of  U$ 
intereat  in  it. 
Thbsb  were  oonsolidated  actions  tried  befors 
Lindley,  J.,  and  reserved  by  him  fbr  further  con- 
sideration. The  &ots  are  fully  stated  in  the  judg- 
ment. 

Btttt,  Q.C.,  Oaintfbrd  Bruee,  and  HoUama,  for 
the  plaintiff.— The  obelisk  has  been  estimated  by 
the  Admiralty  Division  to  be  worth  25,000L ;  the 
interest  that  the  insured  has  in  the  cargo,  not  the 
cargo  itself,  is  what  is  valued  in  the  policy.  In 
Arnold's  Marine  Insoranoe,  5th  ed.,  L,  3  LI,  the 
principle  is  laid  down  as  follows  :  "The  presump- 
tion is  that  the  valuation  in  the  policy  is,  not  the 
whole  estimated  value  of  the  subject  of  insurance, 
bnt  merely  of  the  interest  of  the  assured  therein. 
Hence,  where  insurance  was  made  on  goods 
'  valued  at  19,0002.,'  of  which  the  assured  owned 
fonr-ninths,  it  was  contended  that  the  valuation 
was  intended  for  the  entire  property,  and  accord- 
ingly that  the  interest  of  the  assured  was  to  be 
taken  as  four  ninths  of  that  sam ;  bat  the  Coart 
said,  'We  mnst  take  it  that  the  value  insured  is 
the  value  of  the  assnred'a  interest'  {Feiaa  v. 
Aguilar,  3  Taunt.  506).  So  in  respect  <rf  finight 
(.^22mo»  y.  Briatol  Marine  Inaitranee  Company, 
1  App.  Cas.  209  ").  It  is  dear  from  the  corre- 
sponaence  in  this  case  that  the  exact  nature  of 
Mr.  Dixon's  interest  was  disclosed  to  the  under- 
writers  before  the  policy  waa  effeotad.  The  40002. 
is  to  be  read  not  as  the  value  of  the  obelisk,  bat 
of  the  plaintiff's  interest  in  it.  It  is  submitted 
that  the  assnred  is  entitled  to  recover  everything 
that  he  has  paid.  It  ma^  be  contended,  on  the 
other  side,  that  he  has  paid  salvage  for  the  unin- 
sured portion  of  the  whole  value,  and  that  that 
was  not  paid  in  the  interest  of  the  assurers,  and 
cannot  be  recovered.    But  that  is  not  bo.    He  was 
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forced  to  pay  tbe  whole  salvage  in  order  to  SToid 
a  total  loss  on  this  policy.  There  was  so  mach 
salvage  money  claimed,  for  which  the  claimants 
Iiad  a  lien  on  the  ship,  and  there  was  no  one  to  pay 
ik  in  this  case  but  the  plaintiff.  Kidston  t.  Ths 
Umpire  Intwanee  Company  (L.  Bep.  1  0.  P.  535, 
2  O.  P.  357;  16  L.  T.  Bep.  N.  S.  12.  16  ib.  119) 
ia  an  authority  that  the  sning  and  labouring 
oUnse  is  an  entirely  separate  oontraot,  under 
vrhioh  the  assured  ma^  recover  more  than  tbe 
vrhole  amount  for  whioh  he  is  insured.  If  by 
perils  of  the  sea  the  thing  insured  has  got  out  of 
the  hands  of  the  aaaured,  and  he  has  to  pay  a  sum 
of  money  to  get  it  back,  he  can  recover  the  amount 
paid  under  the  sue  and  labour  clause : 

VmU  Y.  Bmdtit,  L.  Bep.  4  Q.  B.  414 ;  80  L.  T.  Bap. 
K.  S.  868. 
The  Teasel  and  the  obelisk  are  oast  away  in  the 
Say  of  Biscay,  are  picked  up  by  a  steamer,  and 
are  taken  in  tow.  It  is  oonoeded  that,  there 
having  been  no  notice  of  abandonment,  there  was 
no  constructive  total  loss  of  the  vessel.  But 
there  would  have  been  a  total  loss  of  the  obelisk 
but  for  the  services  of  the  steamer.  We  can 
recover  the  costs  of  the  salvage  suit  under  the  sue 
and  labour  clause,  because  it  was  the  only  way  to 
avert  a  total  loss.  There  was  a  lien  on  the  ship 
nnd  obelisk  for  the  salvage.  It  would  not  have 
been  reasonable  for  the  assured  to  pay  anv  amount 
of  salvage  demanded.  Therefore,  the  only  way  to 
free  the  ship  was  to  bring  the  suit.  The  test  of 
what  can  be  recovered  is  what  it  is  reasonable  to 
do  to  iree  the  vessel  and  to  avert  tbe  loss  : 

Lte  T.  Bcmthem  Insurance  Company,  L.  Bep.  5  C.  P. 
897 ;  22  L.  T.  Bep.  N.  S.  44S. 
Would  it  have  been  more  reasonable  to  pay  an 
exorbitant  deihand  than  to  dispute  itP  In  The 
Legatits  (Swab.  169)  Dr.  Lushington  says :  "With 
regutl  to  the  practice  of  this  court,  so  far  as  I 
have  any  knowledge  of  it,  it  has  been  uniform. 
It  has  always  been  the  custom,  wherever  an 
action  for  ^mage  has  been  brought  against 
another  vessel,  and  where  it  has  been  necessary  to 
have  recourse  to  assistance  in  the  nature  of 
salvage,  for  tbe  remuneration  paid  for  that  salvage 
service  to  form  a  part  of  the  claim  fbr  damage  as 
well  as  the  costs  incurred  on  both  sides  in  the 
salvage  suit.  It  may  be  true  that  there  never  has 
been  a  case  of  this  sort  brought  before  the  court, 
but  J  think  that  is  so  for  a  plain  and  obvious 
reason :  the  practice  of  the  court  has  been  snob 
that  it  would  have  been  considered  a  desperate 
attempt  to  disturb  what  had  been  so  uniformly 
and  so  long  done."  [Linsley,  J. — How  is  it  that 
there  is  no  authority  to  be  found  where  under- 
writers have  been  held  liable  to  indemnify  the 
assured  for  the  costs'  of  a  salvage  action  P  Is  it  not 
that  it  is  altogether  outside  the  contract  between 
them  P]  If  we  had  paid  the  claim  of  the  salvors 
without  disputing  it,  they  would  have  said  that 
we  had  acted  unreasonably.  Then,  the  interest 
of  the  assured  is  sufficiently  described  in  this 

Park  on  Insnraiioe,  8th  ed.  L,  9 ; 
Carruthsrt  v.  Bheddm,  6  Tannt.  114 ; 
Mackmsia  v.  Whitworth,  L.  Bep.  1  Ex.  IKt.  36. 

We  are  entitled  to  recover  the  whole  amount  of 
salvage,  as  that  is  not  a  sum  proportioned  to  the 
value  of  tbe  vessel  and  cargo,  but  a  payment  for 
services  rendered.  The  question  of  value  is  not 
of  great  importance  in  estimating  salvage  when 
the  value  is  very  great.   In  The  Amiriqw  (L.  Bep. 


6  P.  0.  468;  31  L.  T.  Bep.  N.  S.  854)  Sir  Jamex 
Oolvile  sums  up  the  authorities  on  that  point. 
He  says  :  "  It  was  argued  on  the  authority  of  a 
oase decided  by  Dr.  Lushington  1866  {The Syrian, 
reported  in  2  Maritime  Law  Oases,  p.  387),  that  tbe 
value  of  the  property  salved  is  material  only  in  to 
&r  as  it  supplies  a  fund  adequate  to  the  payment  tk 
a  liberal  remuneration  for  tbe  services  rendered ; 
and  that  it  ought  not  turner  to  aSeot  the  measure 

of  that  remuneration That  the  vahw 

of  tbe  property  salved  is,  to  some  extent,  to  be 
treated  as  an  ingredient  in  the  calculation  of  the 
quantum  of  salvage  remuneration,  is  a  proposition 
whioh  might  be  supported  by  a  long  series  of 
deoisions.  beginning  with  those  of  Lord  Stoweli 
in  The  WUUam  B^vrd  (3  C.  Bob.  355)  and  Sir 
John  Nioholl  in  The  IndMttry  (S  Hagg.  208),  and 
oomine  down  to  the  present  time.  And  their 
Lordships  do  not  conceive  that  it  was  the  inten- 
tion of  the  learned  judge  who  decided  the  case  of 
The  Byrian  to  run  counter  to,  or  even  to  qualify 
the  decisions  of  his  predecessors  on  this  point. 
The  rule  seems  to  be  that,  though  the  value  of  tbe 
property  salved  is  to  be  considered  in  the  estimate 
of  the  remuneration,  it  must  not  be  allowed  to 
raise  the  quantum  to  an  amount  altogether  out 
of  proportion  to  the  services  actually  rendered. 
And  this  is  consistent  with  what  is  said  \n  Lord 
Stowell  in  The  Bhnden  HaU  (1  Dodson,  4&1)  ^— 
'  In  fixing  a  proportion  of  the  value  the  oourt  is 
in  the  habit  of  giving  a  smaller  proportion  where 
the  property  is  large,  and  a  higher  proportion 
where  tne  value  is  small,  and  St  this  obvione 
reason— that  in  property  of  small  value  a  smaTl 
proportion  would  not  hold  out  a  sufficient  con- 
sideration ;  whereas  in  oasee  of  considerable  value 
a  smaller  proportion  would  afford  no  inadequate 
compensation.  Appljring  these  prineiplea,  their 
Lordships,  with  the  most  anxious  desire  not  to 
infringe  the  wholesome  rule  whioh  allows  great 
latitude  to  the  discretion  of  the  court  of  first 
instance  in  cases  of  this  description,  have  been 
unable  to  resist  the  conclusion  that  the  learned 
judge  has  given  undue  weight  in  this  case  to  (3ie 
value  of  the  property  salved,  and  has  consequeirity 
awarded  a  sum  which,  having  regard  to  the  ser- 
vices rendered,  their  Lordships  must  pronounce 
to  be  excessive."  The  plaintiff  was  trustee  of  the 
needle,  in  possession  m  it,  and  the  only  pereon 
who  would  have  lost  anything  if  it  had  gone  to 
the  bottom ;  therefore  he  had  the  insurable 
interest  in  it : 

Biagrave   v.  Uniou,  Marine   Intvranee   Comeiy, 

L.  Bep.  1 C.  P.  aO$ ;  14  L.  T.  Bep.  N.  S.  479; 
Arnold's  Uazine  Insnianoe,  Sth  ed.  1,  e.  8. 

Tb^  aJbo  oited 

Boldmorth  v.  Witt,  7  B.  ft  Or.  794 ; 
Btrmgtr  amd  ofhert  v.  Tht  BmgUA  and  BovtKtk 
J(«nM  IfumroMt  Comp€my,  L.  Bep.  4  Q.  B.  4176. 

RtueeU,  Q.C.  and  /.  0.  MatOiew  for  the  defen- 
dants.— There  are  four  questions  in  this  case :  (1) 
Whatever  was  the  interest  of  the  assured,  was 
that  interest  properly  described  in  l^e  policy  P  fS) 
the  policy  being  against  total  loss  only,  are  ute 
sums  that  are  claimed  recoverable  under  it  P  (3) 
what  is  the  proportion  of  expenses  incurred  tiiat 
the  nnderwriters  in  question,  if  liable,  ought  to 
bear  P  (4)  are  tbe  costs  of  the  salvage  action,  re- 
fitting at  Ferrol,  &o.,  expenses  properly  to  foe 
token  into  aoconnt  in  estimating  that  proportion  P 
First,  Mr.  Dixon  was  not  tho  owner  of  the  obelisk  -, 
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that  is  conceded.  [Lindlrt,  J. — Mr.  Batt  tried  to 
persuade  me  that  tie  was.]  He  could  nob  deal  with 
It  in  any  way.  fie  bad  enbered  into  an  agreement 
to  bring  it  to  Londoa  for  lO.OOOi.  He  was  to  get 
Ibat  sam  if  it  came  to  Londoa,  otherwise  nothing. 
His  interest  was,  therefore,  that  of  the  shipowner 
in  the  freight.  The  owner  of  the  ship  cannot 
describe  his  interest  as  in  the  freight ;  and  the 
person  interested  in  tbe  freight  cannot  describe 
bis  interest  hb  in  the  ship.  [Lindlbt,  J. — Tbe 
mortgagee  of  a  ship  may  describe  his  interest  as 
in  the  ship.]  Becaase  he  is  really  the  owner. 
"Whitworth's  policy  is  for  1000!.  "  npon  the  goods 
and  merchandizes  in  tbe  good  ship  or  vessel  called 
The  Cleopatra  iron  resael  containing  the  Cleopatra 

obelisk Tbe  goods  and  merchandises,  &o., 

for  so  mnch  as  concerns  the  assured  by  agreement 
between  the  assured  and  assarers  in  this  policy 

are  and  shall  be  valued  at  4000Z Vessel 

and  obelisk  being  insared  against  the  risk  of  total 
loss  only."  The  Sea  Insurance  Company's  policy 
is  for  2000!.  "upon  any  kind  of  goods  and 
merchandizes,  and  also  upon  the  body,  &o.,  of  and 
in  the  good  ship  or  vessel  called  The  Cleopatra 
iron  vessel  containing  the  Cleopatra  obelisk. 
....  The  said  ship,  fto.,  goods  and  merchandizes, 
Ao.,  for  so  much  as  concerns  the  assured  by  agree- 
ment between  the  assured  and  the  company  in 
tlus  policy  are  and  shall  be,  vessel  and  obelisk, 
valueid  at  40001."  The  description  in  these  policies 
is  not  sufficient  to  cover  Mr.  Dixon's  insurable  in- 
terest. Secondly,  these  policies  being  against  total 
loss  only,  are  the  sums  claimed  recoverable  P  On 
the  snuioritieB,  before  there  can  be  any  liability 
here,  there  most  have  been  a  rendering  of  services 
■nch  as  would  avert  liability  from  the  underwriters; 
in  other  words,  such  as  would  avert  a  total  loss : 

Boafh  V.  Gknr,  15  C.  B.  N.  S.  291 ;  9  L.  T.  Bep.  K.  S. 
886. 

Thirdly,  in  what  proportion,  if  liable,  are  the  defen- 
dants bound  to  contribute  F  The  interest  insured  is 
not  an  interest  in  the  ship,  as  has  been  already  said, 
bat  in  the  ship's  arriving  at  London.  .The  argu- 
ment upon  the  other  side  is  that  he  had  salved  all, 
and  as  salvor  of  all  had  a  claim  upon  all,  whoseso- 
ever might  be  the  property.  It  is  quite  oonoeded 
that  if  notice  of  abamdonment  had  been  g^ven  when 
the  vessel  was  derelict,  there  would  have  been  a 
constructive  total  loss ;  but  it  was  not  given.  For 
whom  has  the  salvor  rendered  services  r  For  all 
who  have  an  interest  in  the  ship.  There  may  be 
any  number  of  interests  in  a  ship,  and  it  is  dear 
that  each  of  those  interests  must  bear  its  quota  of 
the  salvage  money.  The  plaintiff's  interest  is 
described  in  the  policy  as  an  interest  to  the 
amount  of  4000!.  Why  should  a  man  who  only 
has  insured  2000!.  on  a  declared  value  of  41000!.  be 
called  upon  to  contribute  npon  the  whole  value  of 
25,000Lr  It  does  not  matter  for  this  purpose 
who  was  the  owner  of  this  obelisk— whether  Mr. 
Erasmus  Wilson,  the  Board  of  Trade,  or  anyone 
else.  Suppose  a  ship  and  its  oarg^,  owned  by  one 
sum,  but  msured  with  entirely  different  under- 
writers ;  and  the  ship  and  cargo  wore  salved,  and 
a  claim  made  against  the  owner  for  salvage. 
Where  is  there  any  authority^  to  show  that  a 
olaim  upon  the  underwriter  who  had  insured 
the  cargo  for  the  whole  amount  of  the  salvage 
money  would  be  good,  and  that  he  would  have  to 
look  for  indemnity  to  the  underwriter  who  had 
insured  tbe  ship  P    The  plaintiff  can  only  throw 


on  the  underwriter  that  proportion  of  his  loss 
which  ho  has  insured  with  him : 

Lowndes  on  General  Average,  Sad  edit.  p.  298. 
In  this  case  the  premium  is  a  4  par  cent,  pre- 
mium ;  the  monument  is  of  very  large  value;  can 
it  be  supposed  that  the  defendants  would  have  in- 
curred the  ri^k  that  it  is  argued  they  did  on  such 
terms  P  Fourthly,  what  expenses  can  be  properly 
taken  into  account,  if  the  defendants  are  liable  at 
all  P  If  the  defendants  are  liable  at  all  it  is  admitted 
that  thev  must  pay  their  proportion  of  the  amoant 
awaited  for  salvage.  But  as  to  the  costs  of  the 
salvage  action  it  is  submitted  that  the  defendants 
are  in  no  case  liable  to  pay  them.  If  the  principle 
was  that  the  underwriters  were  liable  for  all  that 
was  reasonably  done  to  free  tbe  vessel,  tbe  defen- 
dants would  be  liable  for  these  costs.  That  is  not 
the  principle.  These  oosts  were  not  the  natural  con - 
seqnenoe  of  the  perils  insured  against,  and  wera 
outside  the  contract  altogether : 

Jton  U  BUwHehe  t.  Wiltm,  8  L.  Bm.  C.  P.  227 ; 
FUher  t.  Fal  d<  Travtr*  AiphaUe  Campamiti,  L.  Bep. 

1 C.  P.  Div.  511 ;  35  L.  T.  Bep.  N.  S.  366 ; 
AtMadoIe  t.  Loiuion,  ChaAham.  and  Dover  Batlicnr 

Company,  L.  Bep.  10  Ezoh.  35;  28  L.  T.  Bep. 

The  expenses  in  connection  with  taking  the  veaael 
into  Ferrol,  refitting  there,  and  towing  her  to 
London,  are  also  not  expenses  for  which  the 
nnderwriters  can  be  liable.  They  are  not  expenses 
to  avert  a  total  loss. 

Cur.  <tia.  vuU. 
2fay  12. —  Lindlst,  J. — These  are  actions 
brought  by  an  assured  against  the  underwriters 
of  two  marine  policies,  in  respect  of  losses 
occasioned  by  the  accident  which  befel  the  oele- 
brated  Cleopatra  obelisk  on  her  voyage  from 
Alexandria  to  this  country.  The  pluntiff  ia  a 
civil  engineer,  and  it  appears  from  bis  evidence 
that  he  was  desirous  of  seeing  the  obelisk  broofhfe 
over  to  England,  and  had  a  conversation  with  Mr. 
Erasmus  Wilson  on  the  subject.  Ultimately,  by 
an  agreement  dated  the  Slst  Jan.  1877,  and  inade 
between  Mr.  Wilson  of  the  one  part  and  the 
plaintiff,  Mr.  Dixon,  of  the  other  part,  it  was  in 
effect  agreed  that  Mr.  Dixon  should,  at  his  own 
expense  and  risk,  transport  the  obelisk  to  Lond<m 
and  erect  it  there  uninjured,  and  that,  in  the  event 
of  his  succeeding,  Mr.  Wilson  should  pay  him 
10,000!.  Mr.  Dixon,  however,  was  to  incor  no 
liability  to  Mr.  Wilson  in  the  event  of  failure  in 
the  enterprise.  On  the  other  hand,  Mr.  Dixon 
was  to  nave  no  claim  whatever  against  Mr. 
Wilson,  except  in  the  event  of  success.  Further, 
it  appears  from  Mr.  Dixon's  evidence  that  he  did 
not  anticipate  any  profit  to  himself  from  the  trans- 
action ;  in  other  words,  it  was  not  expected  that 
the  10,0001.  would  more  than  cover  the  expenses 
The  only  evidence  before  me  respecting  the  owner- 
ship of  the  obelisk  is  the  plainti&'s  statement  that 
there  was  a  dispute  about  it,  and  the  Khedive 
presented  it  to  the  British  nation  and  handed  it 
to  him  (tbe  plaintiff)  on  their  behalf.  Ha^ng 
made  the  above  agreement,  Mr.  Dixon  commenced 
to  prepare  for  the  transport  of  the  obelisk.  He 
spent  consideiable  sums  of  monev  and  mnch 
labour  in  doing  this,  and  he  built  the  vessel  called 
tbe  Cleopatra.  This  was,  in  fact,  little  more  than 
an  iron  case  in  which  the  obelisk  was  stowed,  and 
in  which  it  would  float  The  vessel  had  no  other 
use,  and  was  fit  for  no  other  purpose.  The  vessel 
was  quite  subordinate  to  its  cargo,  and  the  oost  of 
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its  oonstmction  vaa  for  all  proctioal  parposea 
nothing  mqre  than  part  of  the  cost  o(  transporting 
the  obelisk.  In  Sept.  1877  the  obelisk  was  in 
its  oasfi,  or,  in  other  irords,  was  on  board  the 
Cleopaira,  and  vres  ready  to  be  towed  to  England. 
On  ute  15th  Sept.  an  agreement  was  entered  into 
between  the  owners  of  the  steamship  Olga  of  the 
one  part  and  Mr.  Dixon  of  the  other  port  for  the 
towage  of  the  OleojKUra,  with  the  obelisk  on 
boar^  from  Alexandria  to  London  for  the  sum  of 
9Q0L  The  expenses  and  liabilities  which  Mr. 
Dixbn  had  inonrred  np  to  this  time  in  oon- 
Btmctin^  the  vessel,  in  getting  the  obelisk  on 
board,  in  properly  stowing  it  tiaere,  and  in  pro- 
Tiding  for  its  transport,'  were  estimated  by  him  at 
4000C  fu>d  did  in  fact  amonnt  to  abont  tbis  sum. 
On  the  20th  and  2lBt  Sept.  1877  the  polides  on 
which  these  actions  were  brought  were  effected  by 
ilessrs.  Barr  and  Co.  for  Mr.  Dixon.  I  will  state 
their  language  and  legal  effect  presently.  The 
Cleopatra  and  the  obelisk  lett  Alexandria  on  the 
21st  Sept.  1877  in  tow  of  the  02^0.  All  went  well 
until  the  14th  Oct.,  when  a  severe  storm  was 
enooontered  in  the  Bay  of  Biscay,  and  the  Olga 
was  compeUed  to  oast  the  Cleopatra  off.  On  the 
15th  the  Olga  took  the  crew  of  the  Cleopatra  on 
board,  and  afterwards  lost  sight  of  her,  and,  having 
vainly  endeavoured  to  find  her,  gave  up  the  search 
and  oame  on  to  England  without  her.  On  the 
evening,  however  of  the  same  day  the  steamer 
Fitzmaurice  fell  in  with  the  Cleopatra,  and,  after 
great  risk  and  labour,  sncceeded  in  saving  her 
and  in  towing  her  into  FerroL  The  Cleopaira 
and  obelisk  afterwards  reached  London  in  safety. 
The  Court  of  Admiralty  awarded  salvage  to  the 
Fibtmmtriee.  For  the  purpose  of  determining  the 
amount  to  be  awarded,  the  obelisk  was  estimated 
to  be  worth  25,000Z.,  and  the  sum  awarded  to  the 
ealvora  was  fixed  at  20001.  This  sum  the  plaintiff 
{Mid.  He  also  paid  the  costs  of  the  proceeaing^  in 
the  Admiralty,  and  certain  expenses  in  refitting 
the  Cleopaira  at  Ferrol,  and  in  towing  her  with 
the  obehsk  from  that  port  to  London.  The  present 
actions  are  brought  to  recover  contribation  from 
the  underwriters  in  respect  of  these  salvage  and 
other  expenses.  The  policies  on  which  the  actions 
are  bronght  are  worded  as  follows :  Whitworth's 
pc>liqy  is  lor  lOOOZ.  "  upon  the  goods  and  merchan- 
dieea  in  the  good  ship  or  vessel  called  the 
Cleoftaira  iron  vessel  containing  the  Cleopatra 
obehslc  The  goods  and  merchandizes,  Ac.,  for 
so  much  as  concerns  the  assured  by  Mpceement 
between  the  assured  and  assurers  in  t£e  policy 
are  and  shall  be  valued  at  40001.  Yessel  and 
obelisk  being  assured  against  the  risk  of  total  loss 
only."  The  risks  insurad  against  are  the  ordinary 
eaa  risks,  and  the  suing  and  labouring  clause  in  in 
the  ordinary  form.  The  Sea  Insurance  Company's 
potior  is  for  2000L  "  upon  any  kinds  of  goods  and 
meronandiMS,  and  also  npcm  the  body,  &..  of  and 
in  the  good  ship  or  vessel  called  uie  Cleopatra 
ircm  vMsel  containing  the  Cleopatra  obelisk. 
TThe  aaid  ship,  &o.,  goMs,  and  merchandises,  Ac., 
for  so  mnoh  as  concerns  the  assured  by  agreement 
between  the  assored  and  the  company  in  this 
policrv  are  and  sball  be,  vessel  and  ooelisk,  valued 
at  4000L"  This  policy  also  is  against  total  loss 
only.  The  clauses  relating  to  the  risks  insured 
against  and  suing  and  labouring  are  in  the 
ordinarv  form.  The  actual  wording  of  the  suing 
and  labouring  clause  was  in  both  policies  ast 
follows :  "  And  in  case  of  any  loss  or  misfortune 


it  shall  be  lawful  for  the  assured,  thmr  fiustors, 
servants,  tmd  assigns  to  sue  labour  and  travel  for. 
in.  and  about  the  defenoe,  safeguard,  and  recovery 
of  the  said  goods  and  merchandizes,  or  any  part 
thereof,  without  prejudice  to  this  iosnranoe,  to 
the  charges  whereof  we  the  assurers  will  oon- 
tribute  each  one  according  to  the  rate  and  quantity 
of  his  sum  herein  assured."  Although  the 
language  of  the  first  policy  is  not  quite  clear  as 
regards  the  subject  matter  insured,  I  think  the 
first  policy  is  on  both  ship  and  cargo,  and  not  on 
cargo  only.  The  second  policy  is  otearly  on  both. 
The  plaintiff's  interest  in  the  Cleopatra  and 
obelisk  were  as  follows :  he  was  owner  of  the 
Cleopaira ;  he  was  not  owner  of  the  obelisk ;  but 
he  had  spent  money  upon  it,  had  possession  of  it, 
and  probably  had  a  lien  upon  it  for  his  expenditure. 
Taking  the  Cleopaira  and  obelisk  together,  the 
value  of  his  interest  in  them  at  the  date  of  the 
policy  was  40001.  This  was  all  he  really  had  at 
risk,  and  all  that  was  worth  insuring.  It  is  true 
that  in  certain  events  he  might  become  entitled 
to  lO.OOOL  under  his  agreement  with  Mr.  Wilson ; 
but  this  sum  was  only  calculated  to  cover  ex- 
penses,  and  Mr.  Dbcon,  as  a  prudent  man,  would 
nardly  incur  farther  expense  until  the  risks  of  the 
voyage  were  over.  I  regard  the  polioies  as  being 
exactly  what  they  purport  to  be,  viz.,  policies  on 
the  obelisk  and  the  vessel  it  was  in ;  and  I  regard 
Mr.  Dixon  as  having  an  insurable  interest  in  them 
to  the  value  of  40002.,  and  having  inaared  that 
interest  by  the  polioies.  The  description  in  the 
policies  is  sufficient,  in  my  opinion,  to  cover  that 
interest.  IPKemie  v.  WhiiworUi  (L.  Bep.  10  Eq. 
142,  and  1  Ex.  Div.  36)  shows  that  it  is  sufficient 
to  specify  the  subject  matter  of  insuranoe;  and 
tliat  it  is  not  necessary  to  describe  the  assnred's 
interest  in  it,  unless  his  interest  is  such  as  to 
affect  the  risk  insured  against,  which  was  not  the 
case  here.  It  was  suggested  that  these  policies 
on^ht  to  be  regarded  as  anal(M[OU8  to  policies  on 
freight  to  be  earned  on  the  safe  arrival  of  oai^ ; 
but  in  my  judgment  this  is  not  the  correct  view. 
The  analogy  is  too  fanciful  and  far  fetched  to  be 
of  any  practical  use.  The  true  effect  of  the  policies 
is,  in  my  opinion,  what  I  have  above  described. 
The  first  question  which  arises  is  whether  the 
underwriters  are  bound  to  pay  anything  in 
respect  ot  any  of  the  expenses  to  recover  which 
the  actions  are  brought.  These  expenses  are : 
(1)  the  20001.  paid  for  salvage;  (2)  the  costs 
of  the  proceedings  in  the  Admiralty  ;  (8)  the 
expenses  of  refitting  at  Ferrol  and  of  towing 
from  that  port  to  England.  It  wUl  be  convenient 
to  consider  each  of  tiiese  in  turn.  1.  As  to  the 
20001.  paid  for  salvage.  The  polioies  are  against 
the  risic  of  total  loss  only.  Neither  the  OleopeUra 
nor  the  obelisk  was  totally  lost;  both  were  in 
&ct  saved,  and  the  defendants  therefore  contend 
l^t  they  are  onder  no  lialnlity  whatever.  But, 
although  there  was  no  total  loss,  it  is  clear  beyond 
all  doubt  that  the  Cleopaira  and  her  cargo  were  in 
imminent  danger  of  destraction,  and  were  saved 
from  total  loss  oy  the  services  of  the  salvors.  The 
underwriters  therefore  have  had  the  benefit  of 
these  services,  and  are  bound,  in  my  opinion,  to 
indemnify  the  plaintiff  against  his  liability  in 
respect  of  them.  It  is  trae  that  the  language  of 
the  suing  and  labouring  clause  does  not  m  terms 
extend  to  any  services  except  those  rendered  by 
the  assured,  their  factors,  servants,  and  assigns ; 
and  it  is  also  true  that  the  salvage  services  in  this 
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case  were  not  rendered  by  'Mx.  Dixon,  nor  by  any 
factor,  Bervaat,  or  assign  of  his,  aaless  the  salvors 
are  to  be  regarded  aa  having  been  bis  agents  by 
neoeBaity  or  by  ratification.  But,  witbout  dis- 
casaing  bow  for  the  salvors  can  property  be 
regarded  as  agents,  I  take  it  to  be  settled  that  the 
saing  and  laboaring  claase  onght  to  foe  oonstmed 
to  eov«rexpenditnre  whi<^  the  asanred  iMoesearily 
became  liable  to  pay  by  way  of"  salvage  in  reopeot 
of  preservation  from  loss  yrinob,  if  it  had  oocorrad, 
woukl  have  fidlen  on  the  nnderwriters.  Bee  Lokn 
V.  Aitek«io»  (8  Q.  B.  Div.  606,  Sm.);  Kid»ton»  r. 
Empire  Marine  Ituuranoe  Oompawy  (L.  Bep.  1 
C.  P,  635  and  2  ib.  357;  16  L.  T.  Rep.  N.  8. 12, 16 
lb.  US).  In  truth,  Mr.  Bossetl  did  not  eerioiuriy 
contest  this  point,  although  he  tiioagbt  it  his  duty 
to  rabmit  it  to  the  court  for  decision.  The  same 
case  of  Lohre  v.  Aiti^eton  (2  Q.  B.  Div.  601  and  3 
ib.  658)  shows  that  this  danse  is  operative  even 
although  there  is  no  total  loss  and  nothing  aban- 
doned to  the  nnderwriters;  and  in  tny  opinion  they 
are  bound  by  this  clause  to  indemnify  the  plaintiff 
in  proportion  to  the  suras  th^  respeotrvely 
insured  against  his  loss  of  the  2000Z.  awarded  fer 
salvage.  2.  As  regards  the  costs  of  the  Admiralty 
proceedings,  I  am  of  opinion  that  the  nnderwriters 
are  not  liable  for  these  costs,  or  any  part  of  tbem. 
I  qnite  accede  to  the  view  that  tfaey  were  neoes- 
sanly  and  properly  incurred  in  ascertaining  1^ 
proper  amount  of  salvage  to  be  paid ;  and  I  agree 
in  the  observation  that,  in  order  to  enable  Mr. 
Dixon  to  get  the  obelisk  out  of  the  hands  of  the 
salvors,  it  was  as  necessary  to  pay  or  seoore  their 
costs  as  to  pay  or  secure  the  salvage  itself.  But 
the  costs  wnich  Mr.  Dixon  has  had  to  pay  are  not, 
in  my  opinion,  charges  inoarred  by  him  to  avoid  a 
loss  insured  against,  or  at  all  events  they  are  too 
remotely  so  to  be  covered  by  the  words  of  the 
poUcies  before  me.  The  soing  and  labonring 
clause  is  silent  about  ooerts,  and  no  authority  has 
been  produced  in  which  oosts  have  been  reooveied 
under  it.  I  do  not  regard  Xenot  ▼.  Fern  (L.  Bep.  3 
C.  P.  631  and  4  Ib.  665)  as  conclnsive  against  the 
plaintiff  on  this  point,  bot  it  certainly  is  ratber 
against  him  than  for  him;  andthefaflttfaiatthefaing 
and  labouring  clause  did  not  cover  snoh  losses  as 
are  now  nsuslly  provided  for  by  the  collision  clanee 
goes  far  to  show  that  the  costs  which  I  am  con- 
sidering cannot  be  thrown  on  iite  snderwriters. 
Their  contract  does  not  cover  titem.  8.  As  regards 
the  expense  of  refitting  at  Perrol  and  towage  from 
that  port  to  London,  I  am  of  opinion  that  these 
matters  cannot  be  thrown  on  the  nnderwriters. 
Thnv  were  not  incurred  to  avoid  a  total  loss  by 
perils  of  the  sea  of  the  obelisk  or  of  his  interest 
m  it.  They  were  not  incurred  uitil  after  the 
obelisk  had  been  saved.  It  is  true  that  Mr.  DixoB 
would  have  lost  the  benefit  of  his  agreement  with 
Mr.  Wilson  if  he  had  not  got  the  obelisk  home. 
But,  as  has  been  seen,  he  did  not  insnre  the  benefit 
of  tiiat  agreement ;  and  as  soon  as  the  obelisk  was 
saved  the  interest  in  it  which  he  insured  by  the 
policy  was  saved  fUso.  These  policies  are  against 
total  loss  only,  and  every  loss  sustained  by  the 
plaintiff  in  getting  the  obelisk  home  after  it  was 
safe  at  Ferrol  must  be  borne  by  him.  See  ChecU 
Indian  Peninsular  Ba/Uioay  v.  Saunders  (1  Best 
&  Sm.  41  and  2  ib.  266).  I  pass  now  to  the  next 
and  last  question,  which  ansee,  viz.,  whether  the 
plaintiff  is  entitled  to  recover  in  respect  of  the 
whole  2000Z.,  or  only  in  respect  of  some  portion  of 
hat  sum,  viz.,  in  respect  of  what  as  between  him- 


self and  the  other  persons  interested  in  the  eJbdA 
would  be  his  proper  proportion,  sapposing  ths 
obelisk  to  have  been  uninsured  t    Ttus  qnestion 
depends  on  the  true  construction  and  effect  of  tha 
saing  and  labonring  danse,  and  curiously  enoagli 
appears  never  yet  to  have  been  decided,  at  lesat  is 
this  conntoy.    The  Isngnage  of  tiie  olaase  ii  k 
favour  of  tiie  plaintiff,  and  so,  in  my  opiiuoii,i(ili 
true  4fibot.    By  it  the  underwriters  agree  te  eoa- 
tribute  in  proportion  to  t^e  amount  snbscribel  ts 
such  oharges  as  the  assured  shall  be  put  to  in  in- 
venting a  loss  whioh,  if  not  prevented,  wooUU 
on  the  nnderwriters.    There  are  no  words  ts  Hm 
effeot  that  die  assured  shall  only  foe  repaid  sHk 
proportion  of  those  charges  as  in  an  equitriis 
adjustment  between  himself  and  others  wonld  M 
on  him  alone.    The  agreement  is  to  contribots  (is 
proportion    to    the   amount    subscribed)  to  %t 
charges  of   his   services.    In    other   words,  Ike 
UBderwriters  agree  to  pay  him  for  his  sarrieai; 
eetch  underwriter  agpreemg  to  pay  in  proportion 
to  the  amount  for  whioh  he  insnres.    Moreaiw, 
the  «arly  part  of  the  clause  authorises  ibe  assvad 
to  endeovoar  to  save,  not  his  interest  in  the  thiag 
insured,  bat  the  tlung  itself;  and  the  langnage  i 
the  doose  is  adapted  to  oases  in  which  i^bae  f»- 
sons  besides  himself  are  intereetod  in  that  t^i|. 
Further,  it  is  now  clearly  established  that  An 
clause  is  a  distinct  and  independent  agreanea^ 
whioh,  although  occurring  in  and  forming  pift  ft 
the  policy,  may  entitle  the  assured  to  recover  mmt 
than  the  amount  onderwritten.      See  Lokra  v. 
AUdtewn  {swp.).    Having  regud  to  (his  piinafh^ 
to  the  langoage  and  known  object  of  liie  chmia  I 
am  of  0{»nion  that  whatever  services  or  chsigv 
of  the  assured  tuxij  come  within  it  must  be  mH 
for  by  tiie  nnderwriters  in  proportion  te  flwr 
sabsoiiptioiiB.     This  view  is  in  aoeordaace  trilk 
that  adopted  by  Ohancellor  Kent  in  Watim^- 
Maritte  Inttiranee  Company  (7  Johns  N.  757) ;  Mi 
although  (hat  dedsion  is  controverted  by  Vr. 
Phillips   (s.  1742,  note  5)  and  by  Mr.  Lowate 
(Law  of  Aven^te,  p.  231,  4th  ed.),  I  am  of  opisMt 
that  GhanoeBor  Kent's  view  is  more  in  aoeoraaaoa 
with  the  true  intent  and  meaning  cf  tiie  stiag 
and  labouring  clause  tiian  are  the  views  of  Ui 
critics.    They  do  not,  I  think,  attach  snSoMBt 
importance  to  the  clause  being  a  distinct  agree- 
ment to  pay  for  services  rendered  to  avoid  aloM 
insured  against.    The   nnderwriters    wiH  ba  it 
liberty,  on  paying  Mr.  Dixon,  to  enforce  sack 
rights,  if  any,  as  he  may  have  against  other  peraosf 
in  respect  of  their  proper  shares  in  the  salvaae 
expenses  (see  Dickinson  v.  Jardine,  L.  Bep.  S  G.  F. 
639) ;  and,  although  in  this  partioidar  case  these 
rights  will  probably  be  of  no  avwl,  yet  whate»w 
they   may   be   worth   the  underwriters  w9l  be 
enlxtled  to  enforce  tbem.    In  the  result  my  jadg- 
ment  is  for  the  plaintiff  for   5001.  against  <Aw 
defendant  Whitworth,  and  for  10002.  against  Mm 
defendants,  the  Sea  Insurance  Company,  theaa 
sums  being  tbeir  respective  shares  of  the  20M. 
In  each  action  iho  defendants  must  pay  the  carta 
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Solidtors    for    phontiff,    HbOentM.   8o»,  aal 
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Solidtors  for  defbndaut  Whitworth,  Boibimita, 
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pany, Gregory,  BoweVffe,  and  Co. 
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Eji  parte  Maschestjsb  lsd  CooNTr  Bask  ;  Be  Mxlloh.                        [Bask. 

COUBT  or  BAinCKUPZCT. 

May  26  and  June  16. 

(Before  the  Chiip  Judoi.) 

E»  parte  Manchistx2  and  Couan  Bask  ; 

Ee  Mxu^os.  (a) 

Tairtn«r»hip—BH»ineM  of,  earried  on  fry  turvkiing 
ftu*»er  and  exeetUon  of  deeeaied  jfortner — £lu6- 
teqtieni  bankruptey—Atsel*  remanmng  in  $pe»i» 
— Joint  and  aeporcrfe  ereditor*. 

Sf  a  partnerghip  tigreement,  made  between  father 
tutd^  son,  it  teoa  agreed  that  eertain  maehinery 
•JkoiiU  be  eonsidered  ae  belonging  to  the  faihir 
eitme,  and  should  not  form  any  vart  of  the  part- 
merthip  auets.  The  father,  by  hit  wiU,  directed 
hie  irueteee,  of  whom  the  son  woe  one,  to  carry 
em,  or  viind-vip  ihe  bnrineee  at  their  discretion, 
and  he  further  empowered  them  to  employ  any 
part  of  his  general  estate  in  carrying  on  thia 
iueiness,  if  they  should  elect  to  do  to.  Upon  the 
father's  death,  the  son  and  the  trustees  earried  on 
Ae  bueiness  under  the  prooieions  of  the  will  for 
sibout  two  years,  when  the  son  filed  his  petition 
for  'tiqviiaiion.  At  the  date  of  the  petition  part 
ef  the  machinery  whieh  had  been  employed  in  the 
butimiss  earried  on  by  the  father  and  son  still 
remained  in  specie,  and  was  represented  by  a  sum 
agreed  upon  between  the  parties  lodged  in  a  bank 
to  cMde  the  decision  in  the  action. 

JEMd  {reversing  the  decision  of  the  court  bdow),  that 
the  moneys  arising  from  the  sale  of  the  machinery 
wKieh  remained  in  speeie  at  the  date  of  the  petition 
were  joint  assets  of  the  father  and  son,  and  were 
iMMle  among^  thmr  joint  ereditora,  and  not 
amongst  the  general  body  of  ereditors  of  the  busi- 
*M«  earried  on  after  ihefimer's  death. 

n*  Oowrt  of  Banmufteg  is  a  eoart  of^  eqwUy,  and 
Ike  prmeipiM  wJUe»  govern  (he  adminietration  of 
property  in  the  Ooart  of  Ohanesry  are  applieahle 
to  cubuinietraHon  in  bankruptcy. 

Ai  parte  Iforley,  Be  White  (L.  Bep.  8  Ch.  Am. 
10e6;  29  L.  T.  Bep.  N.  8.  *4&)  followed. 

S»  parte  Satterthwaite,  Be  Simpson  {L.  Bep.  9 
Oh.  App.  572;  30  L.  T.  Bep.  N.  8.  448)  die- 
timgwished. 

JoBBFH  HAStTE  Mbllob,  who  had  carried  on 
business  by  himself  as  a  oottOD-spinner  and 
doabler  at  Oldham,  on  the  19th  Oct.  1871,  took 
hifl  son,  Joseph  Wainwright  Mellor,  into  part- 
nership, and  the  firm  thas  constituted  carried  on 
baainesa  under  the  name  of  "  .T.  H.  Mellor  and  Son." 
B>y  »  memorandum  of  agreement,  dated  the  19th 
Oot.  1871,  and  made  between  the  father  and 
»aa,  it  was  agreed,  inter  alia,  that  the  machinery, 
•tock-in-trade,  book  debts,  and  capital  then  belong- 
iag  to  and  used  by  the  father  should  belong  to  him, 
and  should  not  form  part  of  the  capital  of  the  part- 
nership, and  that  the  father  shoula  receive  interest 
upon  the  capital  so  belonging  to  him  at  the  rate 
of  5  per  cent,  per  annum;  that  the  rents  and 
expenses  incident  to  the  partnership  and  all  losses, 
ahonld  be  paid  out  of  the  profits,  and  that  the 
deficiency,  if  any,  shoold  be  borne  by  the  father 
and  son  in  the  proportion  of  five-sixths  to  one-sixth; 
and  that  the  profits  of  the  business  should  be 
divided  between  the  father  and  Hon  in  the  like 
paoportion. 

J.  H.  Mellor  and  Son  carried  on  bnsinesB  under 
tbe    above   agreement  until  the  death  of  J.   H. 

M  B«parted  bj  A.  A.  DoaiA,  Eiq.,  Bairlstar-at-Law. 


Mellor  on  the  20th  Nov.  1875.  At  that  date 
the  firm  was  indebted  to  the  Manchester  and 
County  Bank  in  a  sum  of  38511.  7s.  9i., 
against  which  the  bank  held  as  security  a 
policy  upon  the  life  of  J.  H.  Mellor  for  10002. 
This  security,  upon  being  taken  into  account, 
rednced  the  indebtedness  of  the  firm  to  the 
bank  to  the  sam  of  2729L  or  thereabouts.  J.  H. 
Mellor,  by  hia  will  dated  the  19th  Jan.  1875, 
devised  ul  his  real  estate  to  his  wife,  Hannah 
Mellor,  his  son  Joseph  W ainwright  Mellor,  and  bis 
son-in-law  Henry  Buckley,  upon  trust  for  sale, 
and  bequeathed  all  his  personal  estate  to  the  same 
three  persons  npon  trust,  as  soon  as  conveniently 
might  be,  to  sell  and  convert  into  money  all  snch 
part  thereof  as  should  not  consist  of  money,  and 
declared  that  the  moneys  arisizig  from  such  sale 
and  conversion  should,  after  payment  of  testa- 
mentary expenses  and  debts,  be  m vested  as  therein 
anthorised,  and  held  upon  the  trusts  in  favour  of 
his  widow  and  his  three  sons.  Then  followed  thia 
clause : 

And  I  diieot  my  tnuteea  or  tnutee,  at  tiiar,  his,  or  her 
discretion,  either  to  wind-up  or  dispose  of  or  to  oontinne, 
either  alone  or  in  conjunction  with  any  person  or  persons,   * 
any  bnaineea  in  wliioh  I  may  be  engaged  at  my  death  anj 
wmoh  I  may  not  have  bound  my  exeonton  to  oontinae. 

The  will  also  contained  powers  to  the  trustees  to 
employ  the  capital  employed  in  any  business  which 
they  might  continue  to  carry  on  in  carrying  on 
snch  business,  and  also  to  employ  any  monej,  part 
of  his  general  estate,  and  to  retain  leg^ies  be- 
queathed by  his  will  for  the  purpose  of  carrying 
on  his  said  business,  so  long  as  they  should  elecD 
to  do  so.  The  testator  appointed  the  three  trustees 
named  in  the  will  to  be  executors  thereof,  and  pro- 
vided that,  if  the  trustees  or  executors  could  not 
unanimously  agree  upon  any  matter  relating  to 
hia  will,  the  decision  of  two  of  them  should  decide 
the  matter  in  dispute.  Immediately  after  the  death 
of  J.  H.  Mellor,  Mrs.  Mellor  and  Mr.  J.  W.  Mellor 
agreed  to  carry  on  the  business  as  before,  subject  to 
tbe  provisions  in  the  wilL  J.  W.  Mellor  thereupon, 
on  the  14th  Dec.  1875.  wrote  toT.  Charlesworth,  the 
manager  of  the  Manchester  and  County  Bank,  to 
inform  him  that,  owing  to  the  death  of  J,  H. 
Mellor,  Mrs.  MoUor  was  to  be  considered  a  partner 
in  the  firm,  and  would  sign  cheques.  By  a  sub- 
qnent  letter  addressed  to  the  bank,  and  dated  the 
12th  June  1876,  Mrs.  Mellor  and  J.W.  MeUor,  who 
therein  described  themselves  as  the  executrix  and 
executor  of  the  late  Joseph  Hague  Mellor,and  carry- 
ing on  business  as  "  Joseph  H^^e  Mellor  and  Son," 
confirmed  all  the  transactions  between  them  and 
the  bank,  and  authorised  the  signature  of  either 
one  of  them  to  be  honoured,  upon  or  shortly 
after  the  receipt  of  the  first  letter,  the  bank 
closed  the  old  account  and  opened  a  new  account 
under  the  same  name,  and  continued  to  do  business 
with  the  firm  as  before.  On  the  31st  Dec.  1875 
a  balance-sheet  was  made  out  by  the  executors, 
taking  into  account  upon  the  one  side  the  ma- 
chinery in  the  mill,  the  stores,  stock,  &a.,  and  on 
the  other  side  the  debts  due  from  the  testator's 
firm,  including  the  balance  then  owing  to  the 
bank  upon  the  old  account.  It  appeared  that 
Henry  Buckley,  the  remaining  trustee  and  execu- 
tor of  the  testator,  was  cognisant  of  what  had  been 
done  by  his  co-trustees,  bat  took  no  active  part  in 
the  trusts  declared  in  the  will.  Subsequently,  in 
1877,  he  retired  altogether  from  the  trust,  and 
obtained  a  release,  John  Henry  Mellor,  another  son 
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of  the  testator,  being  appointed  tmstee  in  his  place. 
J.  W.  Mellor  filed  his  petition  for  liquidation  on 
the  2nd  Not.  1877,  and  the  question  arose  as 
to  whether  the  machinery  in  the  mill,  which  had 
been  the  propert;^  of  the  old  firm  of  J.  H.  Mellor 
and  Son,  and  wmch  at  the  date  of  the  liquidation 
petition  still  remained  in  gpeeie,  was  to  be  applied 
in  satisfaction  of  the  debt  due  to  the  bank,  or  to 
be  applied  in  payment  of  a  dividend  to  the  general 
bod}'  of  the  creditors.  All  the  other  creditors  of 
the  old  firm  had  been  paid  off  except  the  bank. 
The  trustees  in  the  liquidation  sold  all  the 
machinery  by  arrangement,  and  paid  the 
amount  into  the  Manchester  and  County  Bank. 
The  value  of  the  machinery  existing  in  tpeeie 
at  the  time  of  the  liquidation  was  ascertamed 
to  amount  to  25352.  An  issne  was  directed 
to  be  tried  before  the  County  Court  judge,  in 
which  William  Butcher,  one  of  the  liquidation 
trustees,  was  made  plaintiff,  and  the  Man- 
chester and  County  Bank  were  defendants,  for 
the  purpose  of  tryipg  the  question  as  to  whom 
the  proceeds  of  the  sale  of  the  machinery  belonged. 
The   learned    judge  decided    in    favour    of  the 

general  body  of  creditors,  upon  the  ground  that 
'om  what  had  taken  place  there  had  been  a 
conversion  of  the  assets  from  being  the  property 
of  the  old  firm  into  that  of  the  new  firm,  the  fact 
of  the  executors  of  the  deceased  partner  carrying 
on  the  business  under  the  authority  of  the  will 
with  the  assets  of  the  partnership  operating,  in  his 
opinion,  as  an  abandonment  by  them  of  the  right  to 
have  those  assets  employed  in  payment  of  the 
partnership  debts. 

From  this  decision  the  Manchester  and  County 
Bank  appealed. 

Hertehell,  Q.C.  and  Bmyly,  for  the  appellants, 
Bnbmitted  that  the  snm  of  25352.,  representing 
the  machinery  formerly  belonging  to  the  old  firm, 
ought  to  be  administered  amongst  the  creditors  of 
the  old  firm.    This  case  came  within  the  case  of 

Ex  parte  Uorlay,  Re  WMU,  29  L.  T.  Bep.  N.  S.  448 ; 
L.  Bep.  8  Ch.  App.  1026. 

The  partnership  of  J.  H.  Mellor  and  J.  W. 
Mellor  was  dissolved  by  the  death  of  the  former, 
and  his  executors  were,  with  the  surviving  partner, 
liable  in  equity  to  satisfy  the  debts  of  the  firm. 
There  was  nothing  in  the  present  case  to  alter 
that  position.  The  real  question  was  whether  any 
change  had  been  introduced  by  the  executors  of 
the  deoeased  partner  carrying  on  the  business  of 
the  firm  in  conjanctiou  with  the  surviving  partner 
who  was  himself  one  of  the  executors.  The  con- 
tinuance of  the  business  was  entirely  discretionary 
on  the  part  of  the  Executors.  They  exercised  that 
discretion,  and  thereupon  the  business  became  an 
entirely  new  business,  and  the  executors  would  be 
personally  liable  as  between  themselves  and  the 
creditors.  The  machinery,  which  did  belong  and 
still  belonged  to  the  old  firm,  remained  in  epeeie. 
There  was  no  winding-up  of  the  old  business  or 
sale  to  the  surviving  partner,  but  it  was  carried 
on  by  the  executors  of  the  deceased  partner,  in 
their  character  of  executors,  and  nothing  else. 
The  County  Court  judge  based  his  decision  upon 
the  fact  that  the  executors  of  the  deceased  partner 
by  carrying  on  the  basiness  after  his  death 
effected  a  conversion  of  the  property  and  trans- 
ferred all  the  assets  to  the  new  firm.  The  present 
case  was  distinguishable  from  Ex  parte  Salter- 
thwaite.  Be  Simpson  (SO  h.T.B^p.'N.  S.  448;  L. 


Bep.  9  Ch.  App.  572.)    The  following  oases  were 
also  cited : 

Ex  parte  Dear;  Re  White,  34 L. T. Bep. N. S. 631 ; 

L.  Bep.  1  Ch.  Div.  514 ; 
Ex  parte  Buffin,  6  Yes.  119 ; 
Bz  parte  Garland,  10  Yes.  110 ; 
Hankey  v.  Hammock,  Book.  210; 
Ex  parte  Richardton ;  Re  Bodton,  Bnok.  202. 

Amhroee,  Q.C.  and  FMay  Knighi  for  the  respon- 
dent.— ^We  contend  that  the  maohinery  whicn  is 
represented  by  the  sum  in  question  in  this  ciae 
having  become  the  assets  of  tne  new  firm  of  J.  E. 
Mellor  and  Son,  as  carried  on  by  the  execaton  of 
J.  H.  Mellor  and  J.  W.  Mellor,  the  surviring 
partner  of  the  old  firm,  is  properly  disfaribatsbla 
amongst  the  general  cireditors  of  uie  firm  nsder 
the  liquidation.  Immediately  after  the  death  ol 
J.  H.  Mellor  a  balanoe-sheet  was  prepared  whioh 
contained  a  list  of  all  the  property  taken  over  by 
the  new  firm,  and  in  that  baWoe-sheet  tM 
maohinery  in  the  mill  was  valued  at  16,000L  At 
that  time  the  position  of  the  snrving  partner  and 
the  executors  of  the  deoeased  partner  was  that  the 
BQTviving  partner  was  entitled  to  wind-np  the  con- 
cern, and  get  in  and  pay  all  the  debts ;  and  if 
that  had  not  been  done  the  executors  of  the  de- 
oeased partner  oould  have  enforced  payment  by  in 
action  for  the  adminietration  of  the  testator'i 
estate.  There  was  nothing  to  prevent  the 
executors  of  the  deceased  partner  from  sdlmg  to 
the  surviving  partner  their  right  to  break  up  the 
concern,  and  as  the  only  right  of  the  joint  creditors 
was  enforceable  through  the  executors,  since  they 
did  not  sue  the  surviving  partner  for  their  debt, 
or  take  anv  step  to  impugn  the  arrangement  upon 
the  ground  of  fraud,  they  could  not  now,  after  stand- 
ing by  and  letting  the  joint  estate  become  the  assets 
of  the  new  firm,  procure  payment  of  their  debt  in  the 
manner  contended  for.  The  arrangement  between 
the  executors  of  the  deceased  partner  and  .the  snr* 
viving  partner  was  bond  fide  and  amounted  to  s 
sale  of  the  assets  of  the  old  firm  to  the  new  firm. 
It  might  well  be  that  if  the  joint  creditors  had 
taken  the  proper  steps  the  joint  assets  would  hsTS 
been  applicable  for  the  payment  of  their  debts,  bat 
not  having  done  so  the  joint  assets  were  gone. 
The  reason  why  the  Manchester  and  County  Bank, 
the  only  remaining  joint  creditors,  were  not  paid 
the  debt  due  to  them  from  the  old  firm  was  thst 
the  debt  was  written  off  and  a  new  acooant 
started  with  the  new  firm.  They  therefore  con- 
tended that  there  was  an  agreement  by  the  nev 
firm  to  take  over  all  the  debts  and  liabihties  of  tlie 
old  firm,  and  that  thereby  the  executors  of  the 
deceased  partner,  through  whom  alone  the  jnnt 
creditors  could  make  any  claim,  had  waived  the 
right  of  having  this  debt  paid  out  of  the  estate  of 
the  deceased  partner  remaining  tn  specie  at  the 
date  of  the  liquidation.  Supposing,  however,  tbit 
there  was  not  a  conversion  of  the  assets  of  the 
old  firm  into  the  assets  of  the  new  firm,  yet  the 
machinery  in  question  was  assets  under  the  liqai- 
dation,  as  being  in  the  order  and  disposition  of 
the  bankrupts  at  the  date  of  the  petition.  The 
following  cases  were  relied  upon : 

Ex  pari*  BattertJaoaite ;  Re  Simpeon,  h.  Bep.  9  Ch. 

App.  572 :  30  L.  T.  Bep.  N.  S.  448 ; 
Kitchen  v.  Ibbetion,  L.  Bep.  17  Eq.  46 ;  29  L.  T.  Bap- 

N.  S.  450 ; 
Otpen  V.  Delamtre,  L.  Bep.  15  Eq.  134 :  27 1..  T.  Bep. 

N.  S.647; 
Ex  parte  BatterfieW  ;  Re  ButttifieU,  De  Qsz's  Cases 

in  Bankraptcy  319,  570. 
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The  CHisr  Judge. — The  question  is  b^  no  means 
very  clear.  The  principle  of  the  administration  of 
the  joint  and  separate  estates  of  bankrupts  has 
been  well  established  by  the  aathorities,  a  number 
of  which  have  been  referred  to,  eapecially  by  the 
case  of  Ex  parte  Morley,  Be  White.  I  have  no  nesi- 
tation  in  saying,  that  the  fond  or  the  property 
which  was  the  joint  estate  of  the  partners  ab  the 
date  of  the  death  of  the  late  Mr.  Mellor,  is  to  be 
administered  amongst  his  joint  creditors  in  the 
first  place.  The  question  is  purely  one  of  admin- 
istration in  bankruptcy.  Mr.  Mellor  and  his  son 
carried  on  business  together,  Mr.  Mellor  being  the 
capitalist,  and  most  likely  the  owner  of  all,  oer- 
tamly  the  larjjer  part  of  the  joint  property.  Mr. 
Mellor  died.  What  was  the  state  of  things  then  P 
Mr.  Mellor  could  not  b^  bis  will,  nor  by  any  act 
that  he  had  done  in  his  lifetime,  withdraw  from  the 
partnership  any  part  of  that  joint  estate  until  the 
joint  debts  of  the  partnership  had  been  paid. 
The  right  of  a  partner  to  withdraw  from  the  part- 
nership is  always  subject  to  the  equitable  right 
-which  the  co-partner  has,  to  see  that  all  the  debts 
are  paid.  In  administration  in  bankruptcy  it 
mast  always  be  borne  in  mind  what  the  equiteble 
rights  of  the  partners  are  inter  se,  becoase  the  de- 
cision of  that  qnestion  as  to  their  equitable  rights 
aavome  all  that  can  flow  from  the  transaction. 
That  is  the  principle  of  that  case  so  often  quoted, 
and  I  am  sorry  to  say  not  always  according  to  my 
notion  ander8tood,of  ^aspsr^e  Waring  (19  "Vea.  345). 
That  is  the  backbone  and  meaning  of  that  case. 
In  the  argument  Lord  Eldon  having  hesitated  very 
mnch  about  it,  sdd  that  it  presented  considerable 
difficulties.  I  am  only  speaking  from  recollection 
of  that  case,  but  I  believe  he  said  that  the  right 
principle  to  be  applied  was  the  one  used  by  Mr. 
Cooke  in  argument,  and  that  that  was  the  only 
way  of  settling  the  equities  between  the  partners. 
They  were  not  partners  there,  but  they  were  ad- 
venturers in  a  particular  transaction.  The  ques- 
tion before  me  is,  however,  as  I  have  already  said, 
simply  one  of  administration  in  bankruptcy.  At 
the  date  of  Mr.  Mellor's  death  a  large  amount  of 
joint  debts  were  due,  but  it  seems  that,  with  the 
exception  of  that  which  is  owing  to  the  appellants 
and  which  has  yet  to  be  satisfied,  they  have  all 
been  paid.  Upon  Mr.  Mellor's  death,  there  being 
a  certain  authority  contained  in  his  will  to  his 
executors  to  carry  on  his  trade  with  a  partner  if 
they  thought  fit,  the  widow  and  the  son,  in  some 
belter  skelter  way,  without  any  articles  of  part- 
nership, without  any  agreement  that  I  can  lay  my 
finger  upon,  or  trom  which  I  oan  draw  any  just 
conclusion,  carried  on  the  business  and  have  be- 
come bankrupt.  It  is  said  that,  acting  upon  some 
authority  in  the  will,  a  balance-sheet  was  made  out, 
but  if  BO,  they  made  it  out  for  their  own  purposes 
only.  In  that  balance-sheet  they  assumed  and  pat 
a  certain  value  upon  the  joint  assets,  and  on  the 
opposite  column  they  placed  what  they  believed  to 
be  the  joint  debts.  It  is  no  part  of  my  duty  to 
examine  that.  It  is  a  matter  of  no  importance, 
which  afiects  anybody,  and  certainly  does  not 
affect  this  case.  They  carried  on  their  business 
in  this  way.  The  surviving  partner  who  had  a 
right  to  have  every  shilling  of  the  joint  estate 
applied  in  payment  of  the  loint  debts,  writes  to 
the  bank  saying,  "  We  have  begun  a  new  partner- 
ahip,  my  mother  and  I  are  carrying  on  the  busi- 
ness. You  will  accept  her  signature  to  the  cheques 
she  may  draw  upon  you."    So  it  goes  on,  and  the 
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bank  remains  a  joint  creditor  of  the  old  firm 
down  to  the  present  time  when  the  new  firm 
has  become  bankrupt.  I  have  to  administer 
the  assets  which  are  found  in  the  possession  of 
that  new  firm.'  This  is  joint  estate  remaining  iw 
specie.  It  is  not  a  question  of  money  as  in  Biehard- 
eon'*  case  and  the  other  cases,  in  which  sums  of 
money  were  taken  from  the  testator's  estate.  As 
to  this  specific  joint  estate  which  is  now  to  be 
realised  tor  the  benefit  of  creditors,  oan  there 
be  any  doubt  that  the  only  persons  who  answer 
the  description  of  joint  creditors  ought  to 
have  it.  I  think  I  can  see  no  answer  to  that 
except  what  has  been  attempted  to  be  argned,  that 
this  is  "  in  the  order  and  disposition  "  of  the  new 
partners.  At  the  date  of  the  death  of  the  elder  Mellor 
It  was  in  the  sole  order  and  disposition  of  the  son, 
the  present  bankrupt,  and  it  bas  never  undergone 
any  change.  There  has  been  no  contract  between 
him  and  his  motiier  as  partners,  and  no  change 
whatever  ;  and  there  is  no  doubt  that  at  the  time 
of  the  bankruptcy  it  remained  in  the  possession 
of  the  younger  Mellor  as  the  lawful  owner  and 
surviving  partner,  and  it  is  still  only  to  be  ad- 
ministered as  joint  estate  under  the  bankraptoy. 
Now  the  esses  which  have  been  referred  to 
really  strike  me  as  having  very  little  applioatioa 
to  this  case,  if  they  have  any  at  all.  E»  part* 
Riohardson  was.  referred  to,  and  part  of  the  ]ndg- 
ment  was  read  by  Mr.  Ambrose,  in  which  reference 
was  made  to  the  previous  authorities  of  Ex  parte 
Garhmd  and  Hankey  v.  Hammodc.  It  may  be 
worth  while  to  see  how  the  case  was  presented  by 
the  jadge  in  E»  parte  Biohardson.  He  says  :  "  An 
executor  carrying  on  his  testator's  trade  pledges  t» 
the  creditors  of  that  trade  his  own  responsibility. 
In  addition  to  his  personal  liability,  the  trust  fond 
committed  to  him  for  the  purposes  of  the  trade  hj 
the  testator  is  also  pledged.  In  cases  of  this 
nature  the  natural  inquiry  therefore  is,  to  what 
extent  has  the  testator  authorised  the  executor  to 
employ  his  assets  in  the  trade.  If  the  executor  do 
not  go  beyond  his  authority,  then  the  assets 
employed  by  him  in  the  trade  can  never  be  proved 
anaer  the  commission,  they  are  part  of  the  capital 
of  the  trade  to  pay  its  debts."  That  is  precisely 
what  is  the  case  here.  The  joint  estate  is  part  oiE 
the  capital  of  the  business  to  pay  its  debts,  and 
never  was  part  of  that  estate  which  could  rass  by 
his  will  until  the  joint  debts  were  paid.  "  But,  on 
the  other  hand,  ii  in  breach  of  his  trust  he  makes 
use  of  the  assets  in  the  trade  to  an  extent  not 
authorised  by  the  will,  the  excess  so  employed  may 
be  proved  as  a  debt  under  the  commission.  It  is 
the  same  thing  as  if  the  executor  had  employed 
the  assets  of  another  estate  in  the  trade,  which 
cannot  be  said  to  be  an  employment  of  the  joint 
estates  and  joint  assets  in  carrying  on  a  subse- 
quent business.  Then  he  refers  to  Ex  parte 
Garland ;  there  the  executrix  hod  not  only  made 
use  of  the  fund  entrusted  to  her  management,  but 
also  a  further  sam  of  768!.  12s.  M.  In  the  result 
of  that  petition  the  Lord  Chancellor  allowed  a 
proof  to  that  amount.  Supposing  that  a  testator 
died,  having  a  sum  in  3  per  Cent.  Consols,  and  the 
executors  drew  that  out  and  lent  it  to  the  con- 
tinuing partnership,  it  would  be  as  plain  a  debt  as 
if  there  had  been  no  original  partnership  existing. 
Then  he  refers  to  Hanhey\.  Sammock.  Be  says: 
"  Lord  Kenyon  was  of  opinion  that  the  testator 
authorised  the  employment  of  the  whole  estate 
in  the  trade.    Upon  looking  into  thia  will,  I  cannot 
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find  any  authority  giren  to  the  ezeentor  to 
•dd  to  the  capital  employed  in  the  trade  at 
the  time  of  the  testator's  aeath  from  his  other 
effects."  Then  he  goes  on  to  refer  to  ihe  partner- 
diip  articles:  "By  the  partnership  artioles  the 
profits  were  to  aocumalate  till  the  shares  amounted 
to  10,0002.,  bat  there  was  no  stipniation  that  the 
partners  should  bring  in  money  to  make  up  that  sum, 
and  the  executors  were  not  emporrered  to  employ 
assets  for  that  purpose  Upon  the  whole,  I  am  of 
opinion  that  it  was  the  intention  of  the  testator  that 
his  executors  should  not  emplov  in  the  trade  any 
part  of  his  personal  estate  which  they  did  not  find 
BO  employed  at  the  time  of  his  death,  and  that 
th»  ezecntrix  by  acting  in  a  contrary  manner  has 
been  gnilty  of  a  breach  of  trust."  Then  Hankey  r. 
Hammock  and  Ex  parte  MorUy  were  referred  to, 
but  I  do  not  think  it  necessary  to  say  anything 
abont  the  former  case.  lu  Ev  parte  Morley 
the  point  in  discussion  was  decided.  The  elder 
Money  died,  and  the  joint  estate  of  the  son  vested 
in  the  elder  Morley's  executors.  The  son  carried 
<m  the  business,  no  matter  under  what  authority, 
and  became  bankrupt.  The  decision  of  the  court 
in  Ex  parte  Morley  was,  that  that  part  of  the  assets 
belonging  to  the  joint  estate  in  the  Ufbtime  of  the 
IkUier  was  distributable  amongst  the  joint 
creditors  of  the  firm  in  which  the  fsther  was  a 
partner.  I  am  not  at  liberty,  if  I  had  the  inclina- 
tion, which  certainly  I  have  not,  to  go  aminst  a 
plain  and  distinct  authority  and  reoent  de<nsian 
of  the  highest  court  in  the  land.  It  was  very 
fully  considered  in  the  judgment  of  /ames  and 
Heuisfa,  L.J  J.,  and  nothing  I  have  beard  tends  to 
impeadi  that  opinion  which  I  haTe  formed  upon 
the  antiiority  (k  that  case.  I  may  be  wrong  in 
what  I  was  about  to  say,  but  I  beKere  the  judge 
whose  deeisicm  is  appealed  from  referred  to  the 
ease  of  Em  parte  Morhy,  and  he  made  no  obserration 
apon  it,  wnioh  leads  me  to  think  that  he  dissented 
from  it.  I  may  be  quite  sore  he  had  no  such 
intention,  for  it  is  an  authority  which  binds 
all.  Be  Bimpson  was  a  case  of  a  totally  diffe- 
rent character.  There  two  retiring  partners  were 
to  allow  all  their  interest  in  the  partnership  to 
▼est  in  their  continuing  partner.  That  which 
was  their  and  his  joint  estate  should  thenceforth 
be  joint  estate  of  the  persons  carrying  on  their 
business.  That  is  authorised  by  other  Oases  which 
I  will  not  trouble  to  refer  to,  because  they  are 
common  cases  of  administration  in  bankruptcy. 
The  Court  of  Bankruptcy  is  a  court  of  equity, 
and  it  has  always  been  so  from  the  earliest  bank- 
ruptcy statute  that  has  been  passed  down  to  the 
last.  The  administration  of  the  ooart  has  always 
been  equitable.  The  execution  of  the  Act  was 
entrusted  to  and  remained  for  a  g^'eat  many  years 
in  the  hands  of  the  head  of  the  Court  of  Chan- 
cery, and  all  the  decisions  which  can  be  referred 
to  proceed  upon  equiti^le  principles,  except  those 
few  cases  which  are  to  be  found  at  common  law, 
where  common  law  authorities  alone  prevailedt 
Whenever  any  question  of  the  equities  between 
fiartners  arises  the  court  refers  to  the  principles 
which  govern  the  administration  of  property  in 
the  Court  of  Ohaacery,  and  they  only  are  applic- 
able to  the  administration  in  bankruptcy.  In  this 
case  it  is  not  a  matter  of  dispute  tluit  all  the 
joint  debts  existing  at  the  date  of  the  death  of 
the  elder  Mellor  were  paid,  except  that  of  the 
bankers;  and  it  is  also  admitted  that  there  are 
certain  specific  assets  which  were  the  property  of 


the  joint  estate  at  the  date  of  the  elder  Hellor'i 
death.  If,  therefore,  there  had  been  more  joiat 
creditors  than  one,  the  assets  would  have  bees 
distributable  amongst  them,  but  as  the  only  re- 
maining joint  creditors  of  the  old  firm  of  Uellor 
and  Son  are  the  bankers,  the  assets  in  qaestion 
are  payable  to  them. 

Appeal  allowed  wUh  eorti. 

Solicitors  for  the  appellants,  Fhelpi,  Sidgwiek, 
and  Biddle,  for  Sale,  Seddon,  HQiom,  and  Lori, 
Manchester. 

Solicitors  for  the  respondent,  YeUding  and  Co^ 
for  CobheU,  Wheder,  and  Cohhett,  Manchester. 
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COURT  OF  APPEAL. 
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Jtarch  21  aitd  24. 

(Before  Jajies,  Bagcallat,  and  Bramwkll,  LJJ.) 

fi«  DAvmtoii;  Martix  o.  Tbdook  ;   Datiimox  t. 

TknanB.  (a) 
2ViM<  for  eaU—Eleetion  to  taiee  propertti  ta  Hi 

adwal  state — BoMnvenion. 
A  teetator  ievieed  certain  real  eetate  to  Inttleee  upm 
tnut/or  tale  "  witk  all  convenient  epetd  "  <tfUr 
the  death  of  the  turvioor  of  hit  treo  dmigkUn. 
The  turtnvor  of  the  two  doMfhlert  died  in  1863, 
and  thereupon,  under  the  wUi,  the  wife  of  A  («m 
of  the  trustees)  became  eniiiUd  to  one  moiety  of 
the  proceeds  of  sale  ahioUtiely  for  her  separate  ut, 
lubjeet  to  a  charge  of  a  legacy  of  500L,  and  S. 
{another  of  the  trusteei)  became  entitled  to  tin 
other  moiety  absolutely.  The  real  estate  eonsiiltd 
ofalarge  Iwuse, with  eleven  aeresofland oiincW 
to  it,  which  was  subject  to  an  old  lease  «/ 
which  twenty-six  years  were  unewpired,  and  tm 
eottaaes.  In  1864  A.  paid  of  the  6001.  legacy  to 
whi<A  his  wife's  moiety  was  subject,  and  tie 
trustees  let  the  two  cottages  for  three  years,  and 
in  1867  and  1869  they  again  let  them  for  a  simitar 
term.  In  1865  J5.,  who  was  the  €u:ting  tnuUt, 
employed  a  surveyor  to  prepare  plans  for  layiag 
out  the  es*ale  for  buildirg,  and  presented  t 
petition  to  Parliament  in  opposition  to  a  Bilifor 
a  railway,  which  was  intended  to  pass  tkroug* 
the  estate.  The  petition  was  stated  to  be  prfsentei 
"  on  behalf  of  the  owners  and  trustees  "  of  tie 
estate,  and  it  alleged  that  it  was  their  intentum  to 
let  the  property  in  plots  for  building. 
There  was  no  evidence  that  AJs  wife  had  oonenrrtd 
in  the  three  years'  leaies,  or  in  the  peiitio»  t» 
Parliament.  She  died  in  1870,  and  her  htuAmi 
died  in  1876. 
Held  (revernnq  the  dedsion  of  HaU,  V.C.),  that  iU 
dealings  with  the  property  were  iuffi,eient  to  i«- 
dieate  an  election  on  the  part  of  the  ben^fitiar^ 
to  take  the  property  as  real  estate,  and  that  Im 
share  of  A?s  wife,  therefore,  went  to  her  heir-et- 
law  as  realty,  and  not  to  the  personal  repretw 
taiivee  of  her  husband. 
This  was  an  appeal  from  a  dedsion  of  HaU,  Y-C. 
The  facts  of  the  case  were  as  follows  : 
By  his  will,  dated  the  26th  March  1821,  Ben- 
jamin Hopkinson  devised  his  real  estate  at  High- 
(a)  Bcpoited  I7  H.  Put.  bq.,  B>nisteMtJ«w. 
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bary,  in  the  county  of  Middlesex,  to  the  use  of 
trustees  in  fee,  npon  trast,  that,  daring  the  lives 
and  life  of  his  two  daaghters,  Mary  Stones  and 
IsabeJlA  Sotheby,  and  the  sairiTor  of  them,  they 
shoold  stand  seised  of  the  premises  npon  the 
trusts  thereinafter  declared,  and  shtuiM  with  all 
convenient  speed  after  the  decease  of  th«  BarriTOr 
of  his  two  daaghters  sell  the  propertof  and  invest 
the  proceeds  as  therein  mentioned,  with  power 
f  t-om  time  to  time  to  vary  the  secnritie*,  and  snoald 
S'.and  possessed  of  the  trost  fond  and  the  ineome 
thereof,  and  of  the  rents,  issues,  and  profits  of  the 
estate  daring  the  hvea  and  life  of  his  two 
daaghters,  and  the  survivor  of  them,  and  until 
sale,  npon  trust  for  his  said  two  daaghters  daring 
their  respective  lives  in  equal  shares  as  tenants  in 
common,  for  their^  separate  use  respectively, 
with  a  restraint  on'  anticipation.  And  after  the 
decease  of  each  of  bia  said  daaghters  he  directed 
that  his  trustees  or  tmstee  for  the  time  being 
sfaonld  stand  possessed  of  one  nndiTided  baU 
share  of  the  trust  fund  and  the  ixuMMne  thereof 
and  of  the  rents  and  profits  of  the  estate  nntil 
sale,  in  trust  for  all  or  sncb  one  or  more  of  her 
issue,  whether  children  or  grandchildren,  and  in 
snch  manner  as  she  should  by  deed  or  will  appoint, 
and  in  defonlt  of  and  until  snch  appointment  and 
so  far  as  no  such  appointment  should  extend,  in 
trust  for  such  child  or  children  of  hnrs  as  being  a 
son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  snoald 
attain  that  age  or  marry  under  that  ag^,  and, 
if  more  than  one,  in  equal  shares. 

The  testator  died  in  1821,  leaving  both  bis 
daughters  surviving  him. 

Isabella  Sotheby  died  in  1859,  without  having 
exercised  berpower  of  appointment.  She  left  one 
child  only,  Hans  Winiam  Sotheby,  who  had  at- 
tained the  age  of  twenty-one  in  lEi^. 

Kary  Stones  died  on  the  25th  Aug- 1863,  having 
exercised  her  power  of  appointment  ova  deed-pol( 
dated  the  14th  March  1859,  whereby  she  appointed 
that  500Z.  should,  as  soon  as  convenimtly  might 
be  after  her  decease,  be  levied  and  raised  out  of 
the  moiety  or  equal  half  part  of  the  Highbury 
estate  to  the  rents  and  profits  of  which  she  was 
entitled  for  her  life,  or  found  out  of  the  moneys  to 
arise  from  the  sale  thereof,  and  should  belong  to 
ber  grandson  W.  L.  Collins,  and  carry  interest 
from  her  death,  and  that  subject  to  the  payment 
of  the  500Z.  and  interest,  the  said  moietv  of  the 
Highbury  estate  or  the  moneys  to  arise  nrom  its 
sale  and  the  funds  on  which  they  should  be  in- 
vested, should  belong  to  her  daughter  Isabella,  the 
wife  of  Thomas  Davidson,  her  heirs,  executors,  and 
administrators,  for  her  sole  and  separate  use.  And 
it  was  thereby  declared  that  the  above  appoint- 
ments were  subject  and  without  prejudice  to  the 
payment  to  Mary  Stones  during  her  life  of  the 
rents  and  income  to  which  she  was  entitled  nnder 
the  will. 

At  the  time  of  the  death  of  Mary  Stoaes,  the 
trustees  of  the  will  of  Benjamin  Hopkinson  were 
William  Hopkinson,  Thomas  Davidson  (whose 
wife  was  entitled  to  one  moiety  of  the  Highbury 
estate  or  the  moneys  to  arise  from  its  sale  for  her 
separate  use,  subject  to  the  5001.  charged  upon  it 
hy  Mary  Stones  in  favour  of  W.  L.  Collins;,  and 
Hans  William  Sotheby,  who  was  absolutely 
entitled  to  the  other  moiet^. 

On  the  16th  March  1864  Thomas  Davidson  paid 
the  500Z.  to  W.L.  Collins,  who  therenpoa  executed 


a  deed  releasiog  Mrs.  Davidson,  her  heirs,  execu- 
tors, and  administrators,  the  trustees  of  the  will, 
and  Mrs.  Davidson's  moiety  of  the  Highbury 
estate,  from  the  500L  and  all  claims  in  respect 
thereof. 

Mia.  Davidson  died  intestate  on  the  7tfa  Dec 
1870,  leaving  her  husband  surviving  her,  and 
leaving  an  only  son,  Thomas  Willmm  David- 
son. 

On  the  death  of  Thomas  Davidson  in  1876,  the 
question  arose  whether  the  Highbury  estate,  which 
had  not  been  sold,  devolved  as  person^ty  in  con- 
sequence cf  the  trust  for  sale,  or  as  realty  in  con- 
sequence of  the  parties  having  elected  to  take  it 
as  real  estate. 

The  Highbury  estate  consisted  of  a  messnage 
and  eleven  acres  of  land  let  in  1814  for  a  term  of 
seventy-five  years  at  a  rent  of  2001.,  and  two  other 
messuages  Isiown  aa  Ylne  Cottage  and  Highbury 
Tarlt  Dairy. 

At  the  death  of  Mrs.  Stones,  in  Aug.  1863,  the 
last-named  messuage  was  in  the  occupation  of  a 
yearly  tenant  at  a  rent  of  45Z. 

In  April  1864  the  three  trustees  let  Tine 
Cottage  for  a  term  of  three  years.  Hopkinson 
died  ip  1866,  and  the  two  hurviving  trustees  let  it 
for  three  years  to  another  tenant,  and  that  tenant 
having  left  in  1869,  they  let  both  Vine  Cottage  and 
Highbury  Park  Dairy  for  three  years  to  another 
tenant,  who  stOl  remained  in  occupation. 

The  rents  of  the  three  messuages  were  received 
by  Sothelrr,  the  acting  trustee,  who  paid  one 
moiety  of  tnem  to  Mrs.  Davidson. 

On  the  death  oi  his  mother  in  1859,  Sotheby 
paidsncoession  daty  onone  moiety  of  theestate.  On 
the  death  of  Mkry  Stones,  a  sucoession  dn^  return 
was  made  and  signed  by  Mr.  and  Mrs.  Davidson 
in  respect  of  the  other  moietT  of  the  estate,  bnt 
the  Commissioners  of  Inland  Bevenue  declined  to 
receive  it,  and  claimed  legacy  duty,  whiek  was 
eventually  paid  fay  the  two  sarviving  tmsteea. 

There  was  no  evidence  of  any  agreement  to  retain 
the  estate  in  the  shape  of  realty;  nor,  on  the 
other  band,  did  it  appear  that  it  bad  ever  been 
offered  for  siJe. 

Mr.  Davidson  having  died,  and  his  estate  being 
in  course  of  administration  by  the  court,  the 
qoestion  arose  whether  Mrs.  Davidson's  moiety  of 
tne  Highbnrr  estate  iarmed  part  of  Mr.  David- 
son's personal  estttte,  or  had  desoended  as  realty 
to  her  heir-at-law. 

Hall,  Y.C,  before  whom  the  case  was  heard  in 
April  1878,  gave  judgment  as  follows : — It  Kpp«»n 
to  me  that  there  is  a  feature  in  this  case  which 
does  not  exist  in  any  of  the  cases  which  have  been 
referred  to,  that  feature  being  this,  that  this  pro- 
perty was  not  held  in  its  entirety  by  one  person, 
but  was  held  in  undivided  shares.  Ihat  is  a  very 
important  feature ;  because,  in  all  cases  where  pro- 
perty is  held  in  undivided  shares,  you  must  have 
clear  evidence  as  to  all  the  ^rties  interested  in 
the  undivided  shares  concurring  in  the  property 
being  taken  in  its  then  state,  and  not  in  the  state 
in  which,  according  to  the  terms  of  the  trust,  it 
would  exist  by  means  of  the  performance  of  ^lat 
trust.  In  this  particular  case  one  of  the  parties 
was  entitled  to  the  undivided  moiety  now  in  ques- 
tion, as  persdnal  estate  for  her  separate  use.  She 
was  under  coverture;  and,  as  I  collect,  the  acts  done 
with  reference  to  the  property,  with  the  exception 
of  one  formal  act  of  her  signing  a  succession  duty 
paper  which  was  treated  afterwards  as  being  in- 
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operatire,  and  with  the  farther  exception  that  the 
■am  of  5002.  charged  upon  the  moiety  of  the 
property  was,  as  I  collect  from  the  depoeibon,  paid 
by  a  cheque  of  her  hnaband'g,  but  thongh  paid  by 
a  cheque  ot  the  hoaband'a,  was  paid  in  reality  oat 
of  her  moneys.  I  think  this  is  the  fair  inference 
that,  she  being  entitled  to  this  share,  the  property 
not  being  conyerted,  thongh  she  was  entitled  for 
her  separate  nae,  she  never  gave  her  hosband  any 
oontrol,  or  did  any  act  to  vest  any  property  in 
him  daring  the  covertnre  in  respect  in  any  w^y 
of  the  oorpaa  of  her  interest ;  but  what  she  pro- 
bably did  was  that  she  allowed  her  hnsbana  to 
receive  ber  income,  thongh  she  was  entitled  to  it 
as  a  married  woman  for  ner  separate  nse.  Now 
the  qaestion  is  whether  nnder  these  circamstances 
I  am  to  consider  this  lady  as  having  been  some- 
time in  her  lifetime — it  does  not  matter  how  long 
before  her  death — in  the  position  of  having  changed 
hf  her  acts  and  conduct  ner  ownership  <k  a  moiety 
M  the  proceeds  of  sale  of  a  certain  real  estate  into 
the  equitable  ownership  of  a  moiety  of  diat  real 
estate.  In  the  absence  of  any  more  direct  act  on 
the  part  of  a  married  woman,  thongh  she  was  not 
zeatrained  from  anticipation,  I  cannot  hold  that 
there  was  on  her  part  such  oondnct,  or  sach  a 
dealing  with  the  property  npon  the  footing  ot  its 
being  at  home,  if  that  be  the  proper  expression,  or 
snob  an  election  on  ber  part  not  tp  require  these 
trusts  for  sale  to  be  carried  into  effect,  as  would 
shange  the  character  of  the  property,  and  so 
change  the  devolution  npon  her  death  as  to 
prevent  it  fh>m  devolving  npon  her  husband,  and 
make  it  devolve  upon  her  heir-at-law,  subject  to 
the  right  which  the  husband  would  hare  as  tenant 
by  the  curtesy.  I  shall  therefore  treat  Mrs. 
Davidson's  interest  in  this  property  as  part  of  the 
personal  estate  of  her  husbtuid. 

From  this  decision  the  heir-at-law  appealed. 

The  hearing  of  the  appeal  was  postponed  that 
the  widow  ot  Hans  William  Botheby,  who  was 
entitled  to  both  his  real  and  his  personal  estate, 
might  bo  brought  before  the  court.  From  her 
evidence  it  appeared  that  in  Feb.  1865  her  husband 
employed  a  surveyor  to  examine  the  estate 
ana  draw  a  plan  for  laying  oat  the  land  for  build- 
ing sites ;  and  that  in  the  session  of  1865  a  petition 
was  presented  to  Parliament  on  behalf  of  "  the 
owners  and  trustees  of  the  Highbury  House  Park 
Estate  "  in  opposition  to  a  Bill  for  making  a  rail- 
way, which  was  intended  to  pass  through  the 
estate,  in  which  petition  it  was  stated  that  the 
property  was  well  adapted  for  the  erection  of 
nrst-olass  residences,  and  that  it  was  the  intention 
of  the  petitioners  to  let  the  property  out  in  plots 
for  that  purpose,  but  that  should  the  Bill  be  allowed 
to  pass  into  a  law  the  value  of  the  property  for  the 
erection  of  such  residences  would  be  entirely  des- 
troyed. 

There  was  no  evidence  whether  Mr.  and  Mrs. 
Davidson  knew  anything  about  this  petition  to 
Parliament,  or  about  the  survey  and  the  prepara- 
tion of  the  plans. 

Hattings,  Q.C.  and  M»,nhy  for  the  appellant.— 
The  acts  of  the  parties  since  the  death  of 
Mrs.  Stones  dearly  indicated  an  intenldon  to 
retain  the  estate  as  really  and  not  to  sell  it. 
The  attempt  to  pay  succession  instead  of  legacy 
duty  is  an  indication  of  this.  So  are  the  various 
tettmgs^  of  the  houses  for  three  years.  The  petition 
to  Parliament  points  in  the  same  way.    So  also 


does  the  length  ot  time  dnriiw  which  the  property 
was  kept  nnsold.    They  cited 

Hareourt  v.  Beymow,  2  Sim.  N.S.  12,  45 ; 

Dinm  t.  Ocmftre,  17  Beav.  438 ; 

Xutlaw  T.  Bigg,  34  L.  T.  Bep  N.  8.  273;  L.Bn.  1 

Ch.  Div.SSS;  .      •-* 

OritAaeky.  ^temantle,  17  Beav.  314; 
Bt  Gordon  37  L.  T.  Bep.  N.  8.  687 ;   L.  Eep.  6  Ci. 

Div.  531. 

8turge$,  for  Mrs.  Sotheby,  did  not  argue  the 
point,  as  she  was  entitled  absolutely  in  eitrar  ease, 
though  he  stated  that  if  she  had  any  right  of 
election  she  would  elect  to  take  as  realty. 

Bristowe,  Q.C.  and  OKapman  Barber  for  Mr. 
Davidson's  personal  representative. — The  reason 
for  postponing  the  sale  was  that  it  would  be  disad- 
vantageous to  sell  subject  to  the  lease.  Thsrs 
is  no  act  on  the  part  of  Mrs.  Davidson  suffi- 
cient to  show  that  she  elected  to  reconvert  the  pro- 
perty into  realtv.  In  QrUtbaeh  v.  FreenuuUU  ths 
beneficiary  had  taken  posession  of  the  title 
deeds  and  received  the  rents  for  sixteen  years.  In 
Viaon  v.  Oayfere  also  there  were  such  dealings 
with  the  property  as  to  indicate  a  clear  intentioi 
to  retain  it  in  its  original  shape.  8o  too  in  B» 
Gordon.  Here  there  is  no  sufficient  indication  of 
such  an  intention.  Broum  v.  Brown  (10  L.  T.  Bep. 
N.  8.  83 ;  33  Beav.  399)  andLwton  v.  OOei  (8  L.  T. 
Bep,  N.  B.  780  ;  3  De  G.  J.  A  S.  614)  are  in  oar 
favour.  They  also  referred  to 
Cra6trM  t.  BraiMU,  8  Atk.  680 ; 
IVtfwt  T.  rhomion,  13  Tea.  345; 
2>avt«  V.  .if  Voi^>  15  Sim.  42. 

No  reply. 

Jakes,  L.  J. — I  am  of  opinion  that  the  dedsion 
ot  the  Yice-Chancellor  in  this  matter  cannot  be 
sustained.  It  is  not  a  question  of  Mrs.  David- 
son being  bound  by  anything  prejudicing  her 
interest.  She  being  absolute  owner  of  the  pro- 
perty, whether  it  wastiJcen  as  freehold,  or  asms- 
hold  to  be  sold  and  converted  into  money,  having 
exactly  the  same  interest  in  it  in  the  one  way  ai 
in  the  other,  the  only  queetion  is  whether  upon 
the  facts  and  circumstances  of  the  case  it  is  to  be 
assumed  that  she,  together  with  the  other  tenant 
in  common — of  course  they  must  be  of  the  same 
mind  in  order  to  bind  the  trustees — was  minded 
not  to  have  the  property  sold,  but  to  keep  it  as 
real  estate,  until  it  suited  her  and  her  co-tenant 
in  common  to  deal  with  it  as  they  might  think  fib 
Now  the  trust  for  sale  came  into  operation  in  the 
year  1863.  It  was  a  trust  for  sale  "  with  all  conve- 
nient speed."  That  must  mean  within  a  reasonable 
time,  within  a  few  months,  within  a  year,  unless 
there  were  some  particular  circumstances  con- 
nected with  the  market — not  with  the  property- 
making  it  advisable  to  postpone  the  sale.  The 
property  was  not  sold  within  a  twelvemmth ;  it 
was  not  sold  for  years  afterwards ;  no  one  asked 
the  trastees  to  sell  it.  A  reason  for  that  is  stated 
in  this  way :  As  sensible  people  the  parties  inte- 
rested in  the  property  had  come  to  the  oonclusion 
— and  that  is  the  aivument  on  both  sides — that 
as  the  large  bulk  of  the  estate  was  subject  to  a 
lease,  of  which  there  was  I  think  at  that  time 
twenty-six  years  unexpired,  it  would  not  be  de- 
sirable to  sell  the  property  before  the  expiration 
of  the  lease,  that  it  was  not  desirable  to  sell  the 
other  two  small  bits  of  the  property  which  were  so 
intimately  connected  with  the  larger  one,  and  that 
it  would  not  be  worth  whilo  or  right  to  sell  them 
separately.  Therefore,  we  start  with  this,  that  the 
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great  probability  is  that  all  parties  agreed  to  post- 
pone the  Bale  until  the  end  of  that  lease,  that  is, 
m  foot,  to  pnt  an  end  to  the  trust  for  sale  which 
was  to  be  executed  by  the  trustees  "  with  all  oon- 
Tenient  speed,"  and  to  take  the  property  for  the 
purpose  of  selling  it  when  they  (the  co-owners) 
ehonld  think  fit  to  do  so.    That  seems  to  me  to  be 
the  presnmption.    llien  what  is  done  afterwards  f 
I^Bt  of   all,    the    trustees    enter    into    seTeral 
three     years'     leases     or     agreements     as    to 
one    part    of     the    property,     and    then    into 
a  three  years'  agreement  as  to  another  part  (i 
the  property,  all   of  which   dealings  would    be 
utterly  inconsistent  with  the  execution   of  (be 
trust  for  sale  within  any  reasonable  time,  but  per- 
fectly consistent  with  the  notion  that  the  parties 
intended  to  po8t(>one  the   sale  of  the  property 
until  the  lease  expired,  and  the  property  could  bie 
brought  into  the  market  free  from  the  lease.    It 
seems  to  me  to  be  the  presumption  that  the  parties 
came  to  the  conclusion  between  them  that  it  was 
not  advisable  to  execute  the  trart  for  sale.    If  so, 
then    there    was    an    election    by    the    persons 
who  jointly  held    the    whole    estate,  that    that 
trust  should  not  be  executed,  and  that  the  pro- 
perty should  be  retained  in  its  position  of  real 
estate  until  all  of  them  came  to  the  conclusion 
that  it  was  advisable  to  sell.    Now,  there  happened 
to  be  one  other  person  who  had  a  right  to  have 
tbe^  property  sold,  namely,   a   person   who  was 
entitled  to  Lave  a  legacy  of  500{.  paid  out  of  it. 
If  it  was  intended  to  sell  the  property,  the  ordi- 
nary course  would  have  been  to  pay  the  500Z.  oat 
of  the  proceeds  of  the  sale.    It  seems  to  me  that 
for  no  other  reason   than   in   order  to  prevent 
the  property  from  being  sold  in  order  to  enable  it 
to  be  kept  as  real  estate,  and  for  no  other  purpose, 
the  hasband  of  the  lady  who  was  the  beneficial 
owner  of  the  one  half  of  the  property,  found  the 
5001.  on  behalf  Of  his  wife,  and  paid  uie  500Z.  so  as 
to  get  rid  of  the  only  other  person  who  could  call 
upon  tho  trustees  to  sell.    Then  it  so  happens  that 
two  of  the  persons  who  were  trustees  were  the 
very  persons  who  really  and  substantially  were  the 
owners  of  the  property ;  that  is  to  say,  the  one 
tmstee,  Mr.  Sotheby,  was  one  of  the  oo-tenaots  in 
common,  and  the  other,  Mr.  Davidson,  was  the 
bnsband  of  the  lady  who  was  the  absolute  owner 
of  half  the  property.    Then  they  go  on  receiving 
the  rents  and  profits  of  the  property,  and  we  have 
this  further  fact,  which  I  cannot  help  thinking  is 
a  very  strong  additional  fact  which  was  not  before 
the  Vice-Chancellor,  that  a  petition  was  presented 
to  Parliament  in  opposition  to  a  Bill  affecting  the 
property,  and  we  have  the  employment  of  a  sur- 
veyor for  the  purpose  of  makmi;  building  plans. 
It  is  true  that  there  is  no  direct  evidence  to  show 
that  Mrs.  Davidson  or  Mr.  Davidson  directed  that 
petition  to   be  prepared;  but  I  think  we  must 
assume,  after  the  death  of  Mr.  Sotheby,  against 
whose    character    there   is    no  impntation,  that 
be  did  not  act  for  himself  only,  witoout  the  con- 
currenne  of  his  co- tenant  in  common,  and  that  in 
directing  that  petition  to  be  prepared  and  pre- 
sented, and  in  having  the  plans  prepared,  for  the 
pnrpose,  no  doubt,  of  making  the  strongest  pos- 
sible case  against  the  railway  company,  he  did  so 
for  the  pnrpose  of  enhancing  the  value  of  the  pro- 
perty.   But,  if  for  the  purpose  of  enhancing  the 
y  value  of  the  property  they  do  that,  of  course  they 
thereby  eleot  to  take  the  property  in  that  shape  j 
for  the  pnrpose    of    making    it    bo  much  more 


valuable  in  their  hands  as  against  the  railway 
company,  which  was  their  object.  For  that  same 
purpose,  with  a  view  of  showing  that  they  ought 
to  receive  more  for  the  property  than  on  an 
ordinaiy  sale,  which  would  not  be  the  case  if  it  was 
to  be  sold  immediately  afterwards,  or  ought  to  have 
been  sold  in  the  next  year  by  the  trustees,  I  think 
it  muBt  be  assumed  that  they  aU  joined,  and  that 
Mr.  Sotheby,  for  the  other  parties  interested  and 
with  their  authority,  did  make  this  statement  to 
Parliament:  "That  your  petitioners'  property, 
both  by  its  elevation,  aspect,  and  prospect,  is  well 
adapted  for  the  erection  of  firBt-class  residences, 
such  as  now  exist  on  the  estate  immediately  ad- 
joining, and  it  was  the  intention  of  your  petitioners 
to  let  the  said  property  out  in  plots  for  that 
purpose,  but  should  the  said  Bill  be  allowed  to 
pass  into  law,  the  value  of  the  said  property  for  the 
erection  of  snob  residences  will  be  entirely  des- 
troyed." That  is  in  itself  sufficient  to  raise  a  pre- 
sumption that  all  the  parties  thought  at  that  time 
that  it  was  better  not  to  sell  the  profwrty,  but  fo 
keep  it  and  let  it  on  building  leasee ;  that  ia  quite 
sumcient  to  show  that  that  was  their  intention. 
All  that  is  required  here  is  an  intention  on  the 
part  of  all  the  parties  beneficially  interested  that 
the  property  should  not  be  runverted  into  money, 
but  kept  as  land;  Looking  at  all  the  facts,  they 
seem  to  me  to  show  that  wnioh  I  have  suggested, 
namely,  that  having  regard  to  the  nature  of  the 
property  at  the  time  the  trust  for  sale  came  into 
operation,  and  to  the  fact  that  land  in  the  neigh- 
bourhood was  becoming  building  land,  it  was  their  , 
intention  to  preserve  it  indefinitely,  that  is  to  say, 
to  preserve  it  until  the  expiration  of  the  lease,  for 
which  purpose  it  is  quite  clear  that  the  trust  for 
sale  must  have  been  put  an  end  to.  It  is  utterly 
inconsistent  with  the  continuance  of  the  trust  for 
sale  that  there  should  be  an  agreed  intention  be- 
tween both  the  beneficial  owners  that  the  property 
should  not  be  sold  until  the  expiration  of  the  lease. 
Under  all  thote  oiroamBtanoe8,Iam  of  opinion  that 
there  is  sufficient  evidence  in  this  case  to  show  that 
both  the  parties  beneficially  interested  did  intend 
to  keep  the  property  as  huid,  and  if  they  did  in- 
tend to  keep  It  as  land,  there  is  what  is  called  in 
this  conr^  a  reconversion  of  that  which  was 
directed  to  be  converted  and  was  not  converted 
by  the  trustees 

Baggallay,  L.J. — ^When  Mrs.  Stones  died  in 
Aug.  1863,  the  property,  which  is  the  subject  of 
this  appeal,  was  vested  in  the  trustees  of  Mr.  Hop- 
kinson's  will  upon  trust  to  sell  with  all  convenient 
speed,  and  the  persons  who  were  then  entitled  to 
the  proceeds  of  that  sale  were  Mrs.  Davidson,  the 
daughter  of  Mrs.  Stones,  for  her  separate  use,  and 
Mr.  Sotheby.  They  were  absolutely  entitled  to 
the  fund  to  be  produced  by  the  sale  in  equal  moie- 
ties. But  at  the  time  it  was  perfectly  clear  that 
it  was  quite  open  to  them,  if  they  had  thought  fit 
then,  or  at  any  time  subsequently,  before  any  sale 
of  the  property  took  place,  to  determine  to  take 
it  as  real  estate.  '  The  question  is,  whether  that 
determination  was  arrived  at  in  the  present  case. 
Now  I  think  it  is  not  immaterial  to  observe  the 
conduct  of  the  trustees  in  this  matter.  There 
were  three  trustees — Mr.  Hopkinson,  who  lived 
three  years  after  the  death  of  Mrs.  Stones,  and  who 
died  in  1866,  Mr.  Davidson,  and  Mr.  Sotheby.  The 
two  latter  gentlemen  died  respectively  in  1874  and 
1876.  Therefore,  for  a  long  period  of  time  we  have 
the  trustees  acting  contrary  to  their  trust.    The 
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trnst  being  a  tntat  for  sale,  there  was  no  sale  by 
the  trosteiea  attempted  before  the  time  when  the 
•nrrivor  died  in  1876.  When  we  find  tmstees 
acting  in  disregard  of  their  tmat,  it  natnzally 
laiseB  a  preenmption  that  they  haye  acted  in  dis' 
regard  of  the  trust  under  fall  anthority  for  that 
|>Tirpo8e,  and  certainly  it  raises  a  strong  presnmp- 
tion  that  the  persons  beneficially  entitled  to  the 
propertywere  consenting  parties  to  its  not  being 
Bold.  '  What  is  the  evidence  to  show  that  they 
were  consenting  parties  or  parties  desiring  that 
the  property  should  not  be  sold  P  As  regards  one 
of  tbem,  Mr.  Sotheby,  he  was  himself  one  of  the 
trustees  who  abstained  from  selling.  He,  as  I 
have  said,  was  absolutely  entitled  to  one  moiety 
of  the  property,  and  he  was  a  party  ooncmring  in 
the  leases  which  were  from  time  to  time  made  of 
portions  of  the  property,  and  he  evidently,  from 
what  has  been  said  on  both  sides,  was  the  diief 
acting  trustee,  if  not  almost  the  sole  acting  tmstee 
as  regards  this  property.  It  seems  to  me  impos- 
sible to  say  that  so  far  as  Mr.  Sotheby  was  con- 
cemed,  there  was  not  a  determination  or  an  elec- 
tion, wfaicheTer  it  is  proper  to  call  it,  to  take 
the  property  as  real  estate.  Then  as  regards 
Mrs.  Dayidson,  she  lived  for  seven  years 
having  the  right  daring  that  time  to  in- 
sist npon  the  performance  of  the  trnst  by 
Having  the  property  sold,  and  taking  one  moiety 
of  the  proceeds.  She  is  an  assenting  party 
in  that  sense,  standing  by  and  taking  no  st^s  to 
secure  a  sale  of  the  property.  Bnt  that  is  not  alL 
She  had  taken  this  property  nnder  a  deed  poll 
executed  by  her  mother  in  her  lifetime,  and  by 
that  deed  poll  500Z.  was  charged  upon  the  pro- 
perty, which  was  appointed  in  her  f  avoor,  and  was 
to  be  paid  out  of  the  rents'  and  profits  until  sale, 
or  oat  of  the  produce  of  the  sale  when  the  property 
was  sold.  There  was  no  right,  therefore,  on  the 
part  of  the  person  entitled  to  that  500L  to  have 
the  property  otherwise'  than  in  one  of  those  two 
ways,  either  by  having  the  rents  and  profits  from 
time  to  time  as  they  accrued  due  paid  to  him  nntil 
the  5002.  was  satisfied,  which  would  have  taken 
several  years,  or  by  insisting  npon  a  performance 
of  the  trust  which  was  a  trust  for  sale.  Then 
what  do  we  find  ?  We  find  that  Mrs.  Davidson 
comes  forward,  her  husband  immediately  finding 
the  money  in  the  first  instance;  and  the  5002., 
which  was  a  charge  npon  the  produce  of  sale, 
was  in  effect  discharged  in  that  way.  That 
appears  to  me  to  be  a  very  strong  illustration 
of  the  desire  of  Mrs.  Davidson,  at  this  time,  that 
the  property  should  remain  as  real  estate,  and  the 
property  so  remained.  I  need  not  refer  again  to 
tHat  to  which  the  Lord  Justice  has  referred, 
namely,  the  steps  taken  a  year  later,  in  1865, 
treaiinfi;  this  property  as  real  estate,  and  the 
opposition  to  the  Bill  in  Parliament  npon  that 
footing.  Again,  I  do  not  think  that  the  question 
about  the  circumstances  connected  with  the  pro- 
posed payment  of  succession  duty,  and  the  subse- 
quent payment  of  legacy  duty,  has  any  bearing 
upon  the  question  now  before  us.  At  the  same 
time  I  do  not  think  that  there  is  anything  in  those 
circumstances  inconsistent  with  the  view  that  Mrs. 
Dayidson  desired  to  take  this  property  as  real 
estate.  Upon  the  whole  I  can  arrive  at  no  other 
conclusion  in  this  case  than  that  the  beneficiaries 
nnder  the  will  of  Mr.  Hopkinson  determined  to 
take  this  property  as  real  estate,  and  that  that 
determination  was  in  forco  at  the  time  of  Mrs. 


Davidson's  death,  and  therefore  the  property  wit 
go  to  her  heir-at-law. 

BkahwaUi,  L.J.  concurred. 

Appeed  allowed. 

Solicitors:  J.  L.  Bale;  BoxdU  and  BoxcU; 
Young,  J<meg  and  Go. 

Thursday,  April  ii. 

(Before  Jakes,  Bbxtt,  and  Conos,  LJJ.) 

Ex  parte  Bosivbab  Chuta  Clat  CkncPAjn; 

Be  Cock,  (a) 

Stoppage  in  transitu — Oontraet  to  deUeer  good* 
free  on  board — Ship  chartered  by  pwrduuer— 
Ultimate  destiruUion  not  stated. 

Delivery  of  goods  by  a  vendor  on  hocerd  a  Mp 
chartered  vy  the  purchaser  it  only  eoiMfmeftw, 
and  not  actual,  ieUvery  to  <&«  purchaser,  iwit' 
VMich  as  the  contraet  vnih  the  matter  of  Ois  skip 
to  earry  the  goods  does  not  make  him  the  agent 
of,  the  purenater,  and  so  long  as  the  goods  remow 
in  the  hands  of  the  master  of  the  ship  at  earriir, 
the  vendor's  right  of  stoppage  tn  <ran«i<tt  eon- 
UfMet. 

TiO,  (he  goodt  are  aehuiUy  delivered  to  the  pur 
chater  or  hit  agent  the  trantitus  it  not  ai  anend, 
and  it  makes  no  difference  thai  the  uUimofe 
deitinaiion  of  the  goods  hat  not  been  eommwii- 
caied  by  the  purchaser  to  the  vendor. 

A  contract  was  made  for  the  sale  of  a  9t(aiU%  tf 
ch'.M  clay  to  be  delivered  free  on  board  at  a  spe- 
cified port,  payment  to  be  by  the  purehasei's  ac- 
ceptance. The  purchaser  auaiered  a  ship  oM 
gave  notice  to  the  vendor,  who  then  deUoerti 
the  clay  on  hoard  the  ship  at  the  specified  port. 
Before  tJie  ship  left  the  port  the  vendor,  hearing 
that  the  purchaser  was  iiMolveni,  gave  notice  to 
the  master  of  the  ship  to  stop  the  clay  in  transitu. 
No  bin  of  lading  had  been  signed,  nor  had  (he 
purchaser  given  any  acceptance  in  payment  of 
the  contract  price : 

Held,  that  the  clay  was  in  the  possession  of  Sie 
master  of  the  ship  only  as  carrier,  and  not  as 
agent  of  the  purchaser,  that  the  transitus  was 
therefore  not  at  an  end,  and  that  the  vendor  hoi 
duly  exerdted  his  right  of  stoppage  in  transitu. 

Decision  of  Bacon,  C.J.  reversed. 

This  was  an  appeal  from  a  decision  of  the  Chief 

Jndge  in  Bankruptcy. 
The  facts  of  the  case  were  as  follows  : 
On  the  20th  Nov.  1877,  David  Cock,  a  diina 

clay  merchant,  carrying  on  basiness  at  Boche, 

near  St.  Austell,  wrote  to  the  Bosevear  China 

Clay  Company,  a   letter  of  which  the  materisl 

parts  were  as  follows : 

Tonr  favoar  reapectmg  china  day  to  hand.  I  ism 
this  moTning  been  on  the  works  and  took  Beveral  aamplM 
of  what  is  now  in  stock.  I  regret  vei7  much  to  uwrt 
that  in  consequence  of  what  appears  to  me  to  hare  been 
put  in  the  clay  'ly  way  of  adulteration  will  prerent  me 
from  purchasing.  It  might,  and  Drobably  would  be 
ruinous  to  all  my  connection.  There  are  about  100  toni 
of  the  old  stock  wbich  has  not  been  so  treated,  and  which 
I  would  purchase  at  15».  per  ton  f.  o.  b.  Fow^,  payment 
to  be  by  four  months'  acceptance,  from  date  oi  bill  oT 
lading.  Same  to  be  shipped  during  this  month,  or  if  >ot 
bill  to  date  let  Deo. 

On  the  27th  Nov.  the  secretary  of  the  com- 
pany replied : 

We  now  offer  yon  the  balance  old  Boeerear  make,  80 
to  100  tons  f .  o.  b.  Par  or  Fowey,  four  months  draft  drted 

(a)  Beported  by  H,  Pkat,  Esq.,  B!iiT<ster.at-IttW. 
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from  let  Dec,  whether  shipped  or  not.   Please  Ba7  if  yoa 

<X)D&m  tfaia. 

On  the  30th  Not.  Cock  replied  oonfirmiag. 
On  the  Ist  Dec,  the  secretary  wrote  to  Oock  aa 
IbUowB : 

I  un  in  receipt  of  yonra  of  the  30th  ntt.,  which  ia  two 
dkTS  over  retnxn  of  post.  This  delay  of  yonr  oonfirma- 
tioD  of  the  pnrchaae  has  left  the  matter  open  for  others. 
Bat  aa  we  &▼€  not  definitely  closed,  if  yon  are  prepared 
to  bare  the  clay  offered  yon  taken  on  board  within 
fourteen  days  from  the  date  of  my  offer,  and  accept  otit 
dnft  from  the  1st  Deo.  at  fonr  months  next,  we  will 
withdraw  from  confirmintr  sale  to  another  party,  bat  yon 
most  reply  here  definitely  4ith  inst,,  or  the  matter  falls 
thiongh. 

On  the  12th  Dec.  Oock  wrote  to  the  company : 

I  have  a  Tsssel  of  215  tons  which  will  load  at  Fowey  on 
IViday  next,  so  now  I  can  take  yonr  100  tons  of  Bosevear 
Kday  npon  yoar  terms  as  per  your  last  letter.  Let  me 
know  not  later  than  Friday  morning  if  I  am  to  hare  the 
clay  or  not. 

On  the  13th  Dec.  a  clerk  of  the  company 
repUed: 

In  reply  toyonis  of  the  ISth  inart.,  I  beg  to  say,  in  the 
aheenoe  ot  aa.  Oarr  (the  secretary),  who  is  away  from 
home,  we  will  sell  yon  the  80  to  100  tons  china  day  (old 
Boeevear  make)  as  per  conditions  mentioned  in  Mr. 
Carr's  letters  to  yon  of  Nov.  27  and  Dec.  1.  I  hare  in- 
etrnoted  Capt.  Dyer  of  this  port  to  send  on  same  to  Fowey 
at  once. 

On  the  27th  Dec  the  secretary  of  the  company 
wrote  to  Cock : 

Mr.  T>jet  has  banded  aooonnt  to-dayby  letter  which 
makes  108  tons  2  qra.  2  cwt.  clay  as  shipped  for  yonr 
aceonnt,  valne  811.  1».  lOd.  There  is  an  old  balance  dne 
to  OS  of  111.  78.  Sd.  Do  yoa  wish  this  added  to  the  draft 
81i.  If.  lOtf,  If  so,  I  have  no  objection,  and  will  send 
draft  for  yonr  acceptance  in  a  day  or  two. 

Cock  had  on  the  5th  Deo.  entered  into  a  verbal 
agreement  to  charter  a  ship  called  the  Fore»ter  to 
call  at  Fowey  and  convey  the  clay  for  him,  with 
'Other  clay,  to  G-lasgow,  where  he  had  consigned 
it  to  an  agent  for  sale.  No  charter-party  was 
signed. 

On  the  29th  Dec.  the  company  delivered  100  tons 
of  the  clay  on  board  the  Foretter  at  Fowey. 
No  bill  of  lading  was  signed. 
On  the  3l8t  Dec.  the  company  having  heard 
that  Cock,  who  had  committed  an  act  of  bank- 
mptcy  by  absconding,  was  insolvent,  gave  notice 
to  the  master  of  the  Foretter,  which  was  still  at 
Fowey,  to  stop  the  clay  in  transitu. 

The  master  afterwards  signed  a  bill  of  lading  in 
fiivonr  of  the  company,  and  by  their  directions 
the  clay  was  taken  to  Banoorn  instead  of  to 
€()a8gow,  and  was  there  sold  on  their  account. 

Cock  was  afterwards  adjudicated  a  bankrupt  in 
the  Tmro  County  Court. 

The  trustee  in  the  bankruptcy  claimed  the  clay 
on  the  ground  that  the  transitns  was  at  an  end 
when  the  clay  was  shipped  on  board  the  Foretter, 
and  that  therefore  the  notice  to  stop  in  transitu 
came  too  late. 

The  trustee  applied  to  the  County  Court  for 
an  order  that  the  company  should  pay  over  to 
him  the  invoice  price  of  the  clay.  On  the  hearing 
of  the  application  the  bankrupt  was  examined  and 
deposed  that  he  was  in  the  nabit  of  baying  and 
sending  clay  all  over  the  country ;  that  he  did 
not  inform  the  Bosevear  Company  of  the  desti- 
nation of  the  ola^ ;  that  he  never  used  to  reveal 
the  ultimate  destination  of  cargoes;  and  that  he 
communicated  the  name  of  the  vessel  to  the 
vendors  on  the  12  th  Deo. 


The  invoice  of  the  slay  and  the  bill  of  exchange 
for  Cock's  acceptance  were  posted  by  the  secretary 
of  the  companv  on  the  29th  Dec. ;  but  the  bill  was 
never  accepted 

The  County  Court  judge  refused  the  trustee's 
application,  being  of  opinion  that  it  was  the  in- 
tention of  both  u>e  parties  that  the  property  in 
the  clay  should  not  pass  to  the  purchaser  until  the 
bill  of  exchange  for  the  price  bad  been  accepted 
by  him  ;  and  that,  even  if  the  property  did  pass, 
the  clay  never  came  into  the  possession  of  the 
purchaser,  that  the  transitus  was  not  at  an  end 
when  the  clay  was  placed  on  board  the  ship,  luid 
that  consequently  the  company  had  a  right  ot 
stoppage  in  trcmtiiit,  which  right  they  had 
effectually  exercised. 

From  this  decision  the  trustee  i^pealed. 

On  the  hearing  before  the  Chiei  Judge  in  Bank* 
ruptey,  the  following  cases  were  cited : 

Valpy  T.  Oibim,  4  C.  B.  887 ; 

Bk  parte  CHbbit,  Be  Whitwirth,  88  L.  T.  Bep.  N.  S. 

479 ;  L.  Bep.  1  Ch.  Div.'  101 ; 
BtmiiKm  v.  5«raa«.  16  L.  T.  Bep.  N.  S.  583 ;  L. 

Bep.4Eq.481;  3  Ch.  588  ; 
BlotavMM  V.  Sanders,  4  B.  A  C.  941 ; 
Mirabita  v.   The   Inmerial  Ottoman  Bank,  38  L. 

T.  Bep.  N.  S.  597 ;  L.  ^.  8  Ezeh.  Div.  164 ; 
Ogs  T.  Shuter,  33  L.  T.  Sep.  N.  S.  402;  L.  Bep.  1 

C.  P.  Div.  47. 

Bacon,  C.J.  delivered  judgment  as  followa — I 
cannot  see  what  the  bill  of  lading  has  to  do  with 
this  question.    (His  Lordship  alludes  to  the  argu- 
ment that  no  bill  of  ladins  having  been  signed 
so  as  to  make  the  gooda  deliverable  to  any  one, 
the  vendors  retained  a/u*  ditpontndi,  in  support 
of  .which  proposition,   Ogg  v.   ShtUer  had  bees 
cited).    No  doubt  the  vendors  might,  if  they  had 
thought  fit,  have  taken  a  bill  of  lading,  which 
would  have  secured,  not  the  possession  of,  but 
a  right  to  the  property  mentioned  in  the  bill  of 
hding ;  but  they  did  not.    Their  omission  to  do 
so  cannot  be  used  in  their  favour.    The  trans- 
action is  as  plain  a  one  as  ever  was  stated.    A 
man  wants  to  buy  china  clay,  a  heavy  commodity 
or    thing  which    he    cannot    carry  in  his   own 
waggons,  and  does  not  mean  to  do  so,  but  he  tells 
the  company  that  he  will  get  a  ship  to  transport 
this  clay  which  he  buys  of  them.    He  afterwards 
gives  them  the  name  of  the  ship,  and  directs 
uiem  to  deliver  the  clay  which  he  has  bought 
on  board  that  ship.    If  it  had  been  a  warehouse 
instead  of  a  ship,  oould  there  have  been  any  doubt 
that  after  the  day  bad  been  carried  to  the  ware- 
house the  transitus  would  have  been  at  an  end  P 
I  have  no  doubt  that  the  transitns,  such  as  it  was, 
ended  when  the  clay  arrived  npon  the  quav  at 
Fowey  and  was  put  into  the  ship  Foretter,  which 
the  bankrupt  had  hired  for  the  very  purpose  of 
carrying  it.     Valpy  v.  Oibson  is  direcuy  in  point 
on  the  part  of  the  case  I  am  now  considering.    In 
that  case  there  was  that  which  was  a  little  more 
remarkable,  and  which  probably  gave  rise  to  some 
arKunient.    The  vessel  in  which  the  goods  were 
to  be  shipped  was  destined  for  Yalparaiso,  and  the 
vendors  of  the  goods  wanted  some  patterns  or 
cards  of  (heirs  to  be  sent  along  with  the  goods, 
and,  knowing  well  enough  that  the  ship  was 
going  to  Valparaiso,  they  gave  a  direction  to  that 
effect  when  they  delivered  the  goods.    The  court 
decided  that,  when  the  goods  were  delivered  on 
board  the  ship,  which  had  been  hired  for  the 
purpose  of  transport  by  the  purchaser,  there  wa« 
an  end  of  the  transit.    Delivery  "  free  on  board  " 
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only  means  "  the  price  shall  be  that  whioh  we  sti pa- 
late fur,  and  you  shall  not  have  to  pay  for  the 
'waggons  or  carts  necesBary  to  carry  the  clay 
from  the  place  where  it  ia  dna;;  we  will  bear  all 
those  charges  and  pat  it  free  on  board  the  ship, 
the  name  of  which  you  are  to  fumiah."  I  cannot 
think  that  any  question  arises.  The  fact  that  the 
bill  of  exchange  had  not  been  accepted  does  not 
alter  the  case  in  the  slightest  degree.  On  the 
29th  Dec.  the  china  clay,  which  had  been  bonght 
and  sold,  iras  by  the  vendors  placed  on  board  the 
ship;  they  never  thought  of  taking  a  bill  of 
ladmg,  or  of  retaining  any  right  over  it,  bnt  they 
delivered  it  to  the  man  who  had  bonght  it  of 
them.  There  is  no  doubt  upon  the  facts  of  the 
case,  and  there  can  be  no  doubt  whatever  about 
the  law.  There  was  no  transit,  except  from  the 
quarry  to  the  ship's  side ;  the  transit  was 
ended  so  soon  as  the  olay  was  on  board  the  ship, 
and  the  right  to  stop  it  was  therefore  entirely 
gone.  None  of  the  cases  which  have  been  referred 
to  give  any  kind  of  colour  to  the  contention 
raised  on  the  part  of  the  vendors  to  have  this  olay 
treated  as  still  belonging  to  them,  although  they 
bad  delivered  it  free  on  ooard  in  the  manner,  and 
at  the  price  stipulated  for  in  the  contract  between 
the  parties.  However,  the  learned  judge  of  the 
County  Court  took  a  very  different  view  of  the 
Bubjeot.  He  seems  to  have  bestowed  a  great  deal 
of  ^tention  upon  it,  and  to  have  considered  many 
oases,  the  bearing  of  which  on  the  (question  before 
me  I  have  not  been  able  to  perceive ;  but  as  he 
gave  a  very  deliberate  and  considered  judgment, 
which  is  entitled  to  all  respect,  and  as,  moreover, 
he  invited  the  parties  to  take  the  case  up  to  the 
highest  court,  I  am  content  that  it  should  go 
there.  But  I  should  be  sorry  if  it  went  with  any 
expression  of  doubt  on  my  imrt.  I  am  dear  that 
this  is  a  case  in  which  toe  vendor's  right  of 
stoppage  in  traneitu  ceased  to  exist  the  moment 
the  clay  was  put  on  board  the  ahip. 

From  this  decision  the  Rosevear  China  Olay 
Company  appealed. 

Winslow,  Q.O.  and  E.  0.  WUlis,  for  the  apel- 
lants. — In  the  ordinary  course  of  business  the 
vendors  would  have  applied  to  the  master  of  the 
ship  for  a  bill  of  lading,  and  they  would  have 
taken  it  to  thbir  own  order.  They  would  then 
have  sent  it  to  the  purchaser  with  the  bill  of  ex- 
change for  its  acceptance.  He  could  not  have 
retained  the  bill  of  lading  without  accepting  the 
bill  of  exchange;  if  he  had  done  so,  no  property  in 
the  goods  would  have  passed  to  him : 

Shepherd  v.  BarrUon,  24  L.  T.  Bep.  K.  S.  857 ;  L. 
Bep.SE.  &I.116. 

The  vendors  cannot  be  in  a  worse  position,  because 
no  bill  of  lading  was  signed.  Therefore  the  pro- 
perty in  the  clay  never  passed  to  the  purchaser. 
[B&BTi,  L.  J.— What  right  had  the  vendors  to  the 
bill  of  ladins  ?  They  were  to  deliver  free  on  board 
for  the  purchaser.  Jutxa,  L,  J. — What  privity  was 
there  between  the  vendors  and  the  master  of  the 
ship  P  The  bargain  to  charter  the  ahip  was  made 
between  the  purchaser  and  the  shipowner.]  The 
shippers  of  the  goods  would  nevertheless  be 
entitled  to  have  the  bill  of  lading  made  out  to 
them : 

Craven  v.  Ryder j  6  Taunt.  433 ; 

Abbott  on  Snipping,  11th  edit.  p.  279. 

[Bbxtt,  L.J. — In  Graven  v.  Byder,  the  ship  was 
either  a  general  ship,  or  it  was  chartwed  by  the 


vendor.]  In  Turner  v.  The  Trustees  of  the  Lieer- 
pool  Book  (6  Ex.  54S)  it  was  held  that  the  property 
in  goods  did  not  pass  to  the  purchaser,  thon^a 
they  were  delivered  on  board  his  own  ship, 
beofkuse  by  the  terms  of  the  bill  of  lading  the 
vendors  reserved  to  themselves  a  jus  disponeadi 
which  the  master  of  the  ^p  acknowleaged  by 
signing  the  bill  of  lading  making  the  goods  d^ 
liverable  to  their  order.  [  Beett,  L.J. — It  was  hdd 
in  that  case  that  if  the  goods  had  been  deUvered 
on  board  the  purchaser's  own  ship,  without  any 
restriction,  that  would  have  been  a  daliveiy  to 
the  purchaser ;  bnt  the  master  had  assented  to  the 
vendor's  restrictions.  In  the  present  case  the 
question  is  whether  there  was  anv  intention  when 
the  clay  was  delivered  on  board  the  ship  to  take  a 
bill  of  lading  to  the  vendors.]  You  cannot  assume 
that  it  was  intended  to  deliver  the  olay  to  the  pur- 
chaser's order,  when  he  had  not  accepted  the  bill 
of  exchange ;  the  inference  would  be  the  other  wsy. 
At  all  events,  whether  the  property  in  the  clay 
passed  to  the  purchaser  or  not,  the  right  of 
stoppage  iniransitu  remained.  The  transitns  was 
not  at  an  end  when  the  clay  was  put  on  board  the  shi|> 
at  Fowey ;  it  would  not  have  Deen  at  an  end  till 
the  clay  was  delivered  to  the  purohaser's  agent  in 
Glasgow.  The  master  of  a  ship,  which  has  b%u 
chartered  by  a  purchaser  to  carry  goods  for  him  is 
not  his  agent  or  servant,  and  the  goods  are  in  the 
master's  possession  only  as  carrier,  and  so  long  as 
the  possession  is  of  that  nature  the  rendor's  rijcht 
to  stop  m  transitu  continues  : 

Bemdtsonr.  Strang,  16  L.  T.  Bep.  K.  S.  583 ;  L.  Bep. 

4Eq.481;  8Ch.688,590; 
Gibson  v.  Carruthert,  8  U.  &  W.  321,  328 ; 

Benjamin  on  Sales,  2iid  edit.  p.  €98. 

Northnwre  Laxorenee  (with  him  De  Qea,  Q.C.) 
for  the  trustee. — The  vendors  did  not  reserve  their 
right,  as  they  might  have  done.  The  oontract 
was  to  deliver  free  on  board  at  Fowey,  and  when 
that  was  done  the  transitus  was  at  an  end.  If 
the  ship  had  been  the  purchaser's  own  ship  the 
delivery  on  board  would  have  been  delivery  to 
him,  and  Seliotsmaniu  v.  The  Lancashire  and  York- 
shire Bailway  Company  (16  L.  T.  Sep.  N.  S.  189; 
L.  Biep.  2  Ch.  332),  shows  that  the  transitns  would 
then  have  been  at  an  end.  What  difference  can  it 
make  that  the  ship  was  only  chartered  by  the 

Earchaser  P  On  demand,  the  master  wonld  have 
een  bound  to  give  the  clay  to  the  purchaser,  sub- 
ject only  to  his  lien  for  freight.  Valpy  v.  Gibson 
{4,  C.  B.  837)  shows  that  the  fact  that  there  is  to 
be  a  subsequent  transit  proscribed  by  the  pur- 
chaser does  not  prevent  there  being  a  complete 
delivery  to  the  purchaser.  Ex  varle  Oibbes,  Be 
WhUtoorth  (33  L.  T.  Bep.  H.  S.  479;  L.  Bep. 
1  Oh.  Div.  101),  shows  that  the  right  of  stoppage 
tn  traniUu  is  gone  when  the  transitus  prescribed 
by  the  vendor  is  at  an  end.  Here  the  vendors  had 
nothing  to  do  with  the  further  destination  of  the 
clay  after  they  had  delivered  it  on  board  at 
Fowey.  That  distinguishes  the  present  case  from 
Bemdtson  v.  Strang,  and  other  cases  in  which  the 
ultimate  destination  of  the  goods  was  oommnni- 
cated  to  the  vendor  when  the  contract  for  sale  was 
entered  into.  In  suoh  cases  the  vendor  has  in 
contemplation  the  transit  to  the  ultimate 
destination,  and  delivers  to  the  carrier  as  carrier. 
No  reply. 

Jakes,  L.J. — With  all  respect  for  the  deoisioaof 
the  Chief  Judge,  I  am  of  opinion  that  this  oaae 
cannot   be  distinguished   from   the   aath<«ities 
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which  have  been  referred  to,  and  in  particular 
from  that  of  Bemdtaon  y.  StrasM  (ubi  awp.)  The 
anthorities  show  that  the  vencfor  has  a  right  to 
stop  tn  iranaiiu  nntil  the  goods  haTe  actoaUy  got 
into  the  bands  of  the  purchaser,  or  of  some  one 
who  receires  them  in  the  character  of  his  servant 
or  agent.  That  is  the  cardinal  principle.  In 
order  that  the  vendor  should  have  lost  tatkt  right 
the  goods  must  be  in  the  bands  of  the  purchaser, 
or  of  some  one  who  can  be  treated  as  his  servant 
-or  agent,  and  not  in  the  bands  of  a  mere  inter- 
mediarjr.  It  is  admitted  that  if  it  had  been  men- 
tioned in  the  original  contract  for  sale  that  the 
goods  were  to  be  carried  to  Glas^w  the  present 
case  could  not  have  been  distinguished  from 
BffmdUon  v.  Strang,  but  it  is  said  that  the  fact 
that  no  ultimate  destination  was  mentioned  makes 
a  distinction.  Itj  seems  to  me,  however,  that  the 
mere  fact  that  the  port  of  destination  was  left 
cnoertain  or  was  changed  after  the  contract  for 
sale,  can  make  no  diserence.  The  principle  is 
this,  that  when  the  vendor  knows  that  ne  is 
delivering  the  goods  to  some  one  as  carrier,  who 
is  receiving  them  in  that  character,  hedelivers  them 
with  the  implied  right,  which  has  been  established 
bjr  the  law,  of  stopping  ihem  so  long  as  they 
remain  in  the  possession  of  the  carrier  as  carrier. 
I  am  of  opinion  that  in  the  present  case,  although 
the  vendors'  liability  was  at  an  end  when  they  had 
delivered  the  clay  on  board  the  ship,  which  indeed 
is  the  case  in  most  instanoes  of  stoppage  tn 
traruitu,  that  did  not  deprive  them  of  the  right  to 
stop  t»  tranritu,  so  long  as  the  clay  was  in  the 
possession  of  the  master  of  the  ship  as  a  carrier. 
To  use  the  language  of  Lord  Cranworth  (then 
Bolfe,  B.)  in  the  case  of  Qihion  v.  OamUhers 
(8  M.  &  W.  321,  328),  "I  consider  it  to  be  of  the 
very  essence  <rf  that  dooCrine  that  daring  the 
transitns  the  goods  should  be  in  the  custody  of 
some  third  person,  intermediate  between  the 
seller  who  has  parted  with,  and  the  buyer  who 
has  not  yet  acquired,  actual  possession ;"  and  that 
language  was  adopted  by  Wood,  Y.C.,  and  by 
Lord  Cairns  in  Bemitton  v.  Bfrana  {16  L.  T.  Bep. 
K.S.583;  Ii.Bep.4Bq.481;  L.  Bep.  3  Gh.  m 
590.)  In  the  present  case  the  day  was  delivered 
to  a  third  person,  intermediate  between  the 
vendors  and  the  purchaser,  and  therefore  the 
vendors  still  had  a  right  of  stoppage  tn  iramitu. 

BsBiT,  L.  J. — It  seems  to  me  that  there  was  a 
binding  contract  between  the  vendors  and  the 
vendee,  though  by  it  alone  the  property  in  the 
day  did  not  pass  to  the  vendee.  But  as  soon  as 
the  day  was  appropriated  by  the  vendors  to  this 
oontraot,  and  was  placed  on  board  the  ship,  the 
property  in  it  passed  to  the  vendee,  and  at  the 
same  time^  as  between  the  vendors  and  the 
vendee,  there  was  a  delivery  of  the  day  to  the 
latter.  Bnt  it  was  a  constructive,  not  an  actual 
delivery.  If  by  the  contract  the  vendors  had 
been  bound  to  deliver  to  the  vendee  at  Fowey, 
•nd  the  clay  had  been  there  delivered  to  him  or 
to  his  agent,  and  he  or  his  agent  had  there 
abipped  it,  I  should  have  thought  that  after  that 
(here  wonld  have  been  no  transit.  Bat  the  con- 
tract was  to  deliver  at  Fowey  <m  board  a  diip, 
and  to  deliver  tree  on  board,  that  is,  the  vondors 
undertook  the  delivery  of  the  goods.  The  ship 
was  to  b«  chartered  by  the  vencwe,  it  is  true,  and 
he  mnst  charter  the  stup  to  carry  the  day  to  some 
port.  The  distinction  taken  by  Mr.  Northmore 
Lawrence  is  an  ingenious  one,  but  it  seems  to  me 


that  it  can  make  no  difference  whether  the 
destination  of  the  g^oods  is  communicated  at  the 
time  of  the  contract  for  sale,  or  whether  the 
destination  is  to  be  named  after  the  contract,  but 
before  the  shipment.  Here  the  purchaser  entered 
into  an  {ug^eement  with  the  owner  of  the  ship 
that  the  ship  should  take  the  clay  to  Olasgow,  and 
the  vendors  were  bound  to  put  the  day  on  board 
that  ship  to  be  carried  to  Olasgow.  It  was  not 
the  purchaser's  own  ship,  but  that  of  the  ship- 
owner, and  the  clay  when  delivered  on  board  was 
to  be  carried  to  Olasgow.  The  qnestion  is  whether 
the  transit  was  at  an  end  before  the  arrival  of  the 
ship  at  Olasgow.  It  seems  to  me  that  several 
decided  cases  show  that  it  was  not.  In  Jamea  v. 
Griffin  (1  M.  &  W.  20 ;  2  M.  &  W.  623)  Parke,  B. 
laid  down  the  law  thus  (at  page  632) :  "  Of  the 
law  on  this  subject,  to  a  certain  extent,  and  suffi- 
cient for  the  dedsion  of  this  case,  there  is  no 
donbt.  The  delivery  by  the  vendor  of  goods  sold 
to  a  carrier  of  any  description,  either  expressly 
or  by  implication  named  by  the  vendee,  and  who 
is  to  carry  on  his  account,  is  a  constructive  de- 
livery to  the  vendee ;  bnt  the  vendor  has  a  right, 
'  if  unpaid,  and  if  the  vendee  be  insolvent,  to 
retake  the  goods  before  they  are  actually  delivered 
to  the  vendee,  or  some  one  whom  he  means  to  be 
his  agent,  to  take  possession  of  and  keep  the 
^oods  for  him,  and  thereby  to  replace  the  vendor 
in  the  same  situation  as  if  he  had  not  parted  with 
the  actual  possession."  The  distinction  there 
taken  is  between  a  constructive  and  an  actual  de- 
livery to  the  vendee,  and  Parke,  B.  savs  that  if 
ttiere  is  only  a  constructive  ddiveiy  to  tne  vendee 
the  transit  is  not  over ;  it  is  not  an  end  nntil  the 
goods  have  been  aotnejly  delivered  to  the  vendee 
or  his  agent.  Then  in  the  case  of  Bemdtson  v. 
Strang  {libi  Blip.)  the  test  p«t  by  Lord  Cairns  is 
whether  the  goods  have  been  ddivered  only  to  a 
carrier,  although  he  may  have  been  named  by  the 
purchaser.  There  the  ship  had  been  chartered  by 
the  purchaser,  and  therefore  when  the  goods  were 
placed  on  board  there  was  a  constructive  delivery 
to  him.  Yet,  because  the  goods  were  in  the  hands 
of  the  shipowner  as  carrier,  it  was  held  that  the 
transit  was  not  over  until  that  carriage  was  over. 
So  too  in  Smith's  Leading  Cases,  in  the  notes  to 
lAekharrow  v.  Maion  (volT  1,  p.  818,  7th  edit.)  it  is 
said :  "  The  rule  to  be  collected  from  all  the  cases 
is,  that  the  goods  are  tn  transitu  so  long  as  they 
are  in  the  hands  of  the  carrier  as  such,  whether 
he  was  or  was  not  appointed  by  the  consignee." 
In  the  present  case  the  clay  was  placed  on  Doard 
the  ship  for  the  purpose  of  being  carried  to  Glas- 
gow ;  it  was  in  the  aotnal  possession  of  the  ship- 
owner and  only  in  the  oonstmctive  possession  of 
the  purchaser.  Therefore  the  right  of  stoppage 
tn  tranritu  existed.  If  the  pnronaser  had  bnen 
the  owner  of  the  ship,  l^e  vendors  would  have 
had  no  such  right,  unless  they  had  reserved  it  by 
express  stipnlation.  Bat  in  the  actual  state  of 
thmgs,  I  think  that,  both  on  principle  and  on  the 
authorities,  the  transit  was  not  over,  and  the  right 
to  stop  tn  transitu  remained. 

GorroM,  L.J. — I  am  of  the  same  opinion.  Assum- 
ing that  there  was  a  binding  contract  for  the  sale 
of  the  da^,  I  think  that  the  right  to  stop  tn 
tra/ntiiu  existed  when  the  notice  was  given._  The 
right  of  an  unpaid  vendor  continues  until  the 
goods  have  come  into  the  actual  possession  of  the 
parohaser,  treating  for  this  purpose  the  possession 
of  his  agent  or  servant  as  his  possession.  The 
Digitized  by  KJ^JKJWIK- 


784— Yol.  XL.,  K.  8.] 


THE  LAW  TIMES. 


■UnK-2.«n. 


Or.  oiApp.] 


SWAKSTON  V.  ThX  TwiCKBHEAK  LoCAL  BOABS  OF  HlAXlS. 


[Ct.  or  Apr. 


role  fras  Btated  by  Lord  Cairns  in  Bemdtson  y. 
Strang,  and  I  think  it  is  clearly  established  that 
80  long  as  goods  are  in  the  hands  of  a  carrier  as 
carrier,  they  are  not  in  the  actual  possession  of 
the  purchaser,  irhoeTer  may  have  nominated  the 
earner.  The  contract  with  a  carrier  to  carry 
goods  does  not  make  the  carrier  the  ageat  or 
aerrant  of  the  person  who  contracts  with  him 
whether  he  be  the  vendor  or  the  purchaser  of  the 
goods.  Here  the  verbal  agreement  which  the 
pnrchaser  entered  into  to  charter  the  ship  did  not 
make  the  captain  the  agent  or  servant  of  the 
purchaser ;  he  was  only  a  carrier.  But  Mr.  Korth- 
more  Lawrence  ingemonaly  raised  the  point  that 
there  can  be  do  stoppage  in  transitu  unless  there 
is  a  transit,  and  he  said  that  the  contract  being 
only  to  deliver  the  clay  on  board  the  ship,  and  no 
further  destination  having  been  communicated  to 
the  vendors  the  transit  was  at  an  end  so  soon  as 
the  clay  was  delivered  on  board  the  ship,  The 
cases  no  doubt  show  that  there  is  no  right  to  stop 
in  tramitu  if  the  goods  have  once  come  into  the 
poBsession  of  the  pnrchaser,  even  though  the 
vendor  has  afterwards  regained  the  posseesion  of 
them.  The  argument  must  come  to  this :  it  must 
be  shown  that  the  goods  have  come  into  the  bauds 
of  the  purchaser,  and  that  the  shipment  has  been 
then  niade  by  him.  Here  the  contract  was  that 
the  goods  were  to  be  placed  on  board  by  the 
vendors,  not  by  the  purchaser.  The  purchaser 
was  to  indicate  where  the  goods  were  to  go,  and 
only  when  they  had  reached  that  destmation 
would  they  come  into  the  actual  possession  of  the 
porohaser.  If  the  contract  had  been  to  deliver 
the  clay  to  an  agent  of  the  purchaser  at  Fowey,  it 
would  nave  been  a  very  different  matter.  The 
case  would  then  have  been  like  that  of  Vcdpy  v. 
Qibton  (4  G.  B.  837),  in  which  the  shipment  was 
made  by  the  pnrchaser,  not  by  the  vendor. 

Appeal  accordingly  dHowed  loith  eoits. 

Solioitors  for  the  appellants,  Ingledew,  Inne,  and 
Oreening,  agents  for  Ingledew,  Inee,  and  Vaehell, 
Cardiff. 

Solicitors  for  tlie  respondent,  Gregory,  Bowd^eg, 
and  BawU,  agents  for  Eoop,  Hodcin,  and  JIfarracfc, 
Tmro, 


May  29  and  30. 

(Before  Jauxs,  Bbxit,  and  Cotton,  L.JJ.) 

SwAirsTOM  V.  Thk  Twickekhax  Local  Boabd 

or  HxALTH.(a) 

Local  Board  of  BeaUh^PwUie  Hedlih  Act  184S 
(11  ^  12  Via.  c.  68),  M.  46,  46,  UA—VubUe 
Eealih  Ad  1876  (38  ^  39  Vid.  e.  56),  m.  16,  308 
— Sewer — "Man-hole" — Oompentation  or  pwr- 
ehaee. 

A  "  man-hole "  or  tide  entrance  into  a  sewer,  for 
the  purpose  of  deansing  it,  is  part  of  a  "  sewer  " 
within  the  meaning  of  the  4ath  sedion  of  the 
Puhlie  Health  Ad  1848,  and  the  16th  sedion 
of  the  Public  Health  Ad  1876,  and  the  heal 
authorities  may  eonstrud  a  "  mart-hole  "  on  any 
land  within  their  distrid  withoitt  first  purchasing 
the  land  required  for  the  purpose,  the  landowner 
being  entitled  to  compensation  only. 

Decision  of  Fry,  J.  reversed. 

Thu  was  an  appeal  from  a  decision  of  Fry,  J. 
The  hearing  in  the  oonrt  below  is  reported  in 

(a)  Beported  It  H,  Fbit,  Esq.,  BatrifteT-at-lAW, 


40  L.  T.  Bep.  N.  S.  208,  where  the  Acts  of  the  CMfr 
are  saffioiently  stated. 

The  judge  below  having  granted  an  injanctiim 
to  restrain  the  d«(en^nts  from  making  man-holeg 
in  the  pluntiS's  land  nntil  they  had  acquired  a 
right  in  the  land  by  purchase,  the  defaudaots 
appealed  from  his  decision. 

J.  Pearson,  Q.C.  and  Vaughan  Hawkins,  tor  ha 
appellants. — A.  "  man-hole  -  is  part  of  a  wwer 
within  the  meaning  of  sect.  46  of  the  Act  of  18^, 
and  sect.  16  of  the  Act  of  1876.  and  by  sect  144 
of  the  former  Act,  and  sect.  308  of  the  latter  Act 
compensation  is  all  that  the  pluntiff  can  dum. 
They  cited 

BoAericlu  T.  AsMm   Local  Board,  38  L.  T.  Bap. 

N.  S.  170,  328  i  L.  Eep.  5  Ch.  Div.  328  ; 
Iforth  London   Rcnbvay  Company  v.  Jfatropolttas 

Board  of  Works,  Johns,  405 ; 
White  T.  HwxUay  Locai  Board  of  BekUh,  32  L.  T. 

Sep.  N.  S.460;  L.  Bep.  10  Q.  B.  219. 

Higgins,  Q.C.  and  E.  J.  Payne,  for  the  respOB- 
dent. — ^We  say  that  a  "  man-hole  "  is  not  part  of 
a  sewer.  A  sewer  is  a  horizontal  stractore 
through  which  the  sewage  flows,  while  a  man-hole 
is  a  veotical  structure  through  which  men  desoend 
into  the  sewer.  The  defendants  propose  not  to 
carry  a  sewer  through  our  land,  but  to  sink  a 
shaft,  and  they  have  no  power  to  do  so  without 
first  bu2ring  the  land.    They  cited 

iSfutton  V.  The  Itayor  and  A.ld»rmea  qf  NonriA,  27 

L.  J.  N.  S.  738,  C!li. ; 
Taylorv.  The  Corporatitn of  OIAom,  3SL.T.Bap. 

N.  S.696:  L.  B«p.  4 CK  Div. S9S ; 
Wood  T.  Veal,  SB.  A  Aid.  451. 

Pearson,  Q.O.,  in  reply. 

Bbjsit,  L.  J. — ^1  am  aorry  to  say  that  I  cannot 
agree  with  the  decision  of  Fry,  J.  in  this  case.  It 
seems  to  me  that  what  we  have  to  determine  is 
whether  within  the  meaning  of  either  statute  this 
is  part  of  a  sewer.  Now  I  think  exactly  the  same 
question  arises  under  both  Acts  of  Parliament  (the 
Public  Health  Acts  1848  &  1876).  I  cannot  see, 
with  TCgard  to  the  question  that  we  have  to 
decide,  that  there  is  any  difference  between  the  two 
statutes.  The  two  statutes  seem  to'  be  identioil 
except  that  in  tiie  seeond  there  is  a  power  of  oom^ 
pnlsory  purchase.  With  regard  to  the  manholes,  or 
whatever  they  are  called,  in  the  two  roads,  I  cannot 
see  myself  that  there  is  any  difference  between 
the  oases  of  the  two  roads.  If  it  were  neoeesM7 
to  determine  it,  I  should  upon  the  plans  and 
evidence  say  that  the  pavement  or  tiie  part  callsd 
W.W.W.W.  in  Station-road  ia  a  part  of  the 
street.  I  should  say  also,  taking  tne  plans  and 
evidence  into  aoooont,  that  the  Aveiine-ioad  ii  a 
place  laid  out  and  intended  for  a  street.  He 
donbt  the  property  in  the  land  below  the  surbee 
of  the  Station-road  belongs  to  the  owner  of  tha 
land,  who  probably  is  the  plaintiff,  and  oar 
tsinly  the  land  in  Avenue-road  belonga  to  tha 
plaintiff.  If  it  were  necessary  to  determiaa 
whether  within  the  meaning  of  thu  Act  of  Farliar 
ment  these  streets  are  private  ground  or  not,  1 
ahoald  have  thought  that  no  part  of  Statioa-road 
was  private  ground  in  that  senses  and  Avenna- 
road,  although  it  is  private  property,  and  not  yrt 
dedicated  to  the  pabUc,  is  an  intended  aferaek 
However,  it  aeems  to  me  to  be  immaterial  to  oo«- 
sider  that,  because,  auppoeing  they  are  bodi 
private  land,  Uie  notice  is  to  be  given,  and  if  this 
structure  is  a  part  of  a  sewer,  then  it  is  immaterial 
whether  the  land  is  private  land  or  not,  or  whether 


Digitized  by  VJVJVJV 


IC 


Aug.  X,  1879.] 


TEtB  LAW  TEMLES. 


[Vol.  XL,  N.  8.-735 


Ct.  or  App.] 


SlTABSION  V.  Thb  TwICKHWHAK  LoClL  BOABD  OF  HxALTH. 


[Or.  OT  App. 


it  u  a  street  or  an  intended  street.  The  whole 
qiwtion,  therefore,  is  whether  this  is  a  part  of  a 
•ewer  within  the  meaning  of  the  statutes.  Now, 
lei  oa  for  a  moment  oonsioer  it.  The  way  it  strikes 
me  ia  this :  it  is  either  within  the  46th  secst.  of  the 
Aoti,  or  it  is  within  the  45th  sect.,  or  it  is  not 
inthin  the  statote  al  all.  Now  oan  it  be  that  it  is 
«  eoMM  OMiMiM,  and  ■  that  it  is  not  within  the 
statute  at  all  P  It  is  the  means  of  getting  into 
that  part  of  the  sewer  which  reqairea  cleaning. 
The  statute  insists  that  the  persons  who  have  to 
deal  with  these  sewws  shall  keep  them  clean,  u>d  ia 
it  tobesuppoeed  that,  although  the  statate  insists 
that  the  sewen  shall  be  kept  clean,  the  statate 
baa  omitted  something  which  is  the  means  of 
getting  to  th«n  in  order  to  dean  themP  It 
wonld  be  a  monstrous  oonclosion,  as  it  seems  to 
me,  to  Bnppose  that  thia  is  not  within  the  statute 
at  alL  Then,  if  it  is  within  the  statute,  it  is 
either  within  the  45th  section,  or  it  is  vitlun  the 
idth  section.  The  Mth  section  empowers  the  looal 
board  tn  oonstmot  soofa  reservoirs,  sluices,  ensines, 
aod  other  works  as  may  be  necessary,  and  pro- 
Tides  that  it  may  cause  all  or  any  of  such  sewers 
to  commnnicate  with  and  be  emptied  into  such 
piaoes  as  may  be  fit  and  necessary.  How  can  it 
be  said  that  a  man-hole  is  a  work  which  is  neces- 
sary, or  which  canses  all  or  any  of  the  sewers  to 
oommanicate  with  and  be  emptied  into  the  place 
which  is  fit  and  necessary  P  That  has  nothing  to 
do  with  it.  It  is  not  that  kind  of  work  at  alL 
It  ia  plain  to  my  mind  that  it  is  not  within  the 
46th  section.  Then  it  fbUows  logically,  as  it 
seems  to  me,  that  it  is  within  the  45th  section.  It 
is  a  shaft.  It  is  not  used  for  the  purpose  of  pass- 
ing seirage  through  it.  That  is  quite  clear;  but 
it  IS  boilt  structurally  as  part  of  the  sewer,  for 
the  sewer  purposes,  and  for  the  purpose  of  making 
the  sewer  more  cffectiTely  a  sewer.  It  is  said 
that  it  is  only  put  at  the  junctions.  That  ia  not 
tme.  It  ia  wanted  more  at  junctions  than  at 
otber  piaoes ;  but,  if  there  were  no  junctions  in 
the  dntins  all  tlut>ngh  the  system,  it  would  be 
necessary  to  have  these  man-holes,  in  order  to  get 
at  the  drain  for  the  purpose  of  cleansing  the  (brain, 
or  to  see  to  the  drain  being  cleansed.  It  was 
built  for  that  purpose,  and  tlwrefoie  it  is  strnct- 
torally,  as  it  seems  to  me,  part  of  the  drain, 
although  no  part  of  the  sewage  is  made  to  go 
through  it.  If  that  is  so^  it  is  within  the  terms  of 
the  4oth  section,  and  it  is  a  part  of  the  sewer. 
How,  what  Fry,  J.  has  held  is  this :  that  it  is  not 
a  part  of  the  sewer,  that  it  is  a  work  within  the 
46th  section,  and  for  all  works  within  the  46th 
section  there  must  be  the  purchase  of  land  before 
tbe  works  are  made.  With  regard  to  the  second 
point,  as  to  land  which  is  required  for  the  purpose 
of  reservoirs,  sluices,  engines,  and  works  such  as 
an  described  in  the  46m  section,  whether  there 
must  be  purchase  of  land,  or  whether  they  are  to 
be  the  subject-matters  of  compensation,  I  desire 
to  give  no  opinion  on  the  present  occasion, 
because  it  does  not  seem  to  me  to  be  necessary  to 
^  so.  It  may  be  that,  for  the  things  described 
in  the  46th  section,  under  the  first  Act  thwe  must 
have  been  a  purchase  or  agreement,  and  it  may 
be  that  onder  the  second  Act  there  must  be  com- 
prasation.  However,  it  is  not  necessary  to  decide 
tlukt  because  we  hold  that  the  present  case  is 
within  the  45th  section,  and,  with  regard  to 
matters  within  the  45th  section,  it  is  clear  to  my 
iniod  that  the  only  right  which  the  person  has 


who  is  injured  by  anything  done  under  the  45th 
section  is  a  right  to  compensation.  The  plaintiff 
therefore  is  not  entitled  to  the  decree  or  order 
that  has  been  made  by  Fry,  J.— that  is  to  say,  to 
an  injunction  until  the  land,  or  his  rights  in  the 
land  through  which  this  thing  is  made,  be  pur- 
chased and^paid  for,  and  therefore  I  think  that 
the  order  was  wrong,  and  must  be  reversed.  The 
plaintiff  is  entitled  only  to  compensation. 

CotiOB,  L.J. — I  am  of  the  same  opicion.  It  is 
no  doubt  true  that  tbe  existence  of  a  man-hole 
may  oaoae  grsater  inoonvenieooe  to  a  person  whose 
property  adjoins,  or  through  whose  property  the 
sewer  is  made,  than  if  the  sewer  had  had  at  that 
place  no  man-hole.  Of  coarse  the  greater  or  less 
inconvenience  is  not  an  argument  which  can  pre- 
vent us  patting  a  reasonable  construction  upon 
the  words  used  in  the  Act  of  Parliament,  especially 
when  we  consider  this,  that  there  i»  in  the  Act  of 
Parliament  a  provision  for  giving  compensation  to 
anyone  who  is  injured  by  putting  in  exercise  and 
in  foroe  the  powers  of  the  Act.  I  do  not  think  it 
can  be  contended  for  a  moment  that  that  does  not 
apply  to  any  inconvenience  arising  from  the  con- 
struction of  a  sewer,  whether  involving  a  man- 
hole or  not,  because  it  is  done  in  exermse  of  the 
powers  given  by  the  Act,  and  for  any  loss  w 
ugury  sustained  in  consequence  of  it,  compensa- 
tion 18  given  by  Uie  144th  section.  The  question 
we  have  to  consider  is  in  substance  whether  or 
not  this  case  comes  within  the  45th  or  the  46th 
seotioQ  of  the  Act  of  1848.  There  is  a  substantial 
difference  between  the  sections.  If  it  comes 
within  the  46th  section,  I  do  not  see  that  whidh 
gives  power  to  the  local  board  or  authorities  to  do 
what  18  there  referred  to  in  any  land  whatever, 
but  only  general  power  to  do  certain  things,  and 
it  may  very  well  be  that  under  the  46th  section 
power  is  given  to  them  to  do  certain  things  as  to 
which  they  are  to  apply  the  fbnds  at  their  disposal, 
but  not,  on  tbe  contrary,  to  enable  them  to  go 
into  another  man's  land,  and  do  what  is  pointed 
out.  They  cannot  under  the  section  go  into 
another  man's  land,  bat  they  must  buy  it.  In  the 
45th  section  power  is  given  to  them  to  do  the 
things  pointed  out  in  any  land  under  a  street  or  any 
other  land.  The  substantial  question  is  whether 
the  present  case  comes  within  the  45th  or  the 
46di  section.  It  is  not  necessary,  to  my  mind,  to 
decide  what  the  effect  of  the  46th  section  is,  and 
altboagh  I  do  not  dissent  from  Fry,  J.  as  to  that, 
I  think  the  present  esse  is  not  within  the  46th,  and 
that  it  is  within  the  45th  section.  I  think  these 
openings  are  clearly  part  of  the  sewer — a  sewer 
proper^  made,  and  that  it  is  right  and  proper  as 
a  matter  of  ooostraction  of  the  sewer,  and  not  for 
tiie  purpose  of  ooiiatracting  some  work  auxiliary 
to  the  use  of  the  sewer,  that  there  should  be  these 
openings  in  tbe  sewer.  That  being  so,  and  these 
openings  being  strictly  a  part  of  the  sewer,  they 
are  within  the  45th  section,  and  come  within  the 
term  "  sewer,"  to  which  we  must  give  a  reason- 
able oonstmotion.  Of  course  thai  obviates  the 
necessity  of  their  baying  the  land,  bat  leaves  the 
local  board,  or  whoever  the  aathorities  are,  liable 
to  the  olause  of  the  Act  of  Parliament,whioh  makes 
them  subject  to  the  responsibility  of  paying  com- 
peosatioD.  The  two  Acts  are  precisely  the  same^ 
and  therefore  it  is  not  necessary  to  deikl  with  the 
Act  6t  1875,  and  the  question  of  the  Avenue-road 
sewer  separately  from  the  other  question. 

Jakss,  LJ^.— For  certain  reasons  I  have  not 
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f'Ten  a  judgment  in  this  case,  but  I  may  say  that 
have  heard  it  all  throogb,  and  I  entirely  concur 
in  the  jadgment. 

Solicitors  for  the  appellants,  Wright  and  PUley, 
agents  for  Button,  Olirk,  and  Biuton,  Brentford. 
Solicitor  for  the  respondent,  W.  1£.  Thompton. 


May  5  and  9, 

(Before  Jaheb,  Bbstt,  and  Cotton,  LJ'J.) 

OtvoBsat  V.  This  Heston  and  Isuwobth   Local 
BOABD.  (a) 

Nuisance— Pollution  of  stream — Local  hoard — 
Omis»ion  to  perform  statutory  duty — Action  hy 
individual  injured — Mandamus — Pviilie  Health 
Act  1876. 

In  an  action  brought  in  July  1876  by  a  landotoner, 
uiTioae  property  was  situate  toithin  the  district  of 
the  defendants,  to  restrain  them  from  permitting 
a  brooJc  which  flowed  through  hts  land  to  be  pol- 
luted ^Bith  sewage,  the  plaintiff  alleged  that  the 
pollution  of  the  stream  was  caused  by  the 
omission  of  the  defendants  to  discharge  their 
statuiory  duty  of  constructing  sewers  to  carry  the 
drainage  of  the  whole  district.  The  defendants 
ware  not  constituted  as  a  local  board  till  Nov.  1875, 
and  they  alleged  that  they  had  not  been  guilly  of 
unreasonable  delay  in  trying  to  place  the  drain- 
age of  the  district  in  a  satisfactory  state.  The 
action  was  commenced  in  July  1876.  Mciins, 
V.C.  havifig  granted  an  injunction  in  the  terms 
of  the  claim,  the  defendants  appealed. 

Sdd  {reversing  the  decision  of  Malins,  V.O.),  that 
the  defendants  had  not  been  guilty  of  any  neglect 
to  perform^  the  parliamentary  duty  cast  on  them 
as  the  sanitary  authority  of  a  particular  district, 
and  that,  even  if  there  had  been  any  defatUt  on 
their  part  in  that  respect,  the  present  action  eottld 
not  be  maintained. 

The  local  board  were  liaMe,  just  as  any  other 
owner  of  a  sewer,  for  an  unlawful  use  of  it  to 
the  injury  of  any  other  person,  but  the  statute 
imposed  on  them  no  duty  to  any  parHoulat 
individual. 

If  there  is  any  neglect  or  refusal  by  a  local  board 
to  perform  their  pvMic  duties,  the  proper  remedy 
is  by  an  application  for  a  matidamus  to  (M 
Queen's  Batch  Division  in  the  exercise  of  its 
prerogative  jurisdiction  over  aU  piMie  bodies. 

There  is  no  precedent  in  the  practice  of  the  Oovrt  of 
Chancery  for  grarUing  a  mandatory  injunction 
to  compel  a  public  body  to  do  something  for  the 
benefit  of  an  individual. 

Tms  was  an  appeal  from  a  decision  of  Malins, 
V.C— The  plaintiff,  Mr.  F.  OIossop,  the  owner  and 
oconpier  of  an  estate  known  as  Silver  Qkll,  Isle- 
wortn,  brought  his  action  against  the  local  board 
for  Heston  and  Isleworth,  claiming  an  ii^nnction 
to  restrain  the  defendants  from  permitting  sewage 
or  water  polluted  with  sewage  or  other  offensive 
matter  to  pass  through  the  drains  or  channels 
under  their  control  into  the  river  Crane  in  such 
a  manner  as  to  render  the  water  in  the  river  at 
or  near  the  plaintiffs  residence  unfit  for  nse  by 
the  plaintiff,  or  injurious  to  the  health  and  com- 
fort of  the  persons  resident  on  such  premises. 
The  river  Crane  passed  through  the  plaintiff's 
pleasure  greunds  and  garden  for  a  distance  of 
200  yards,  and  within  thirty  yards  of  his  resi- 

(a)  Swortad  1>t  E.  S.  BoOHa.  Sw).,  BuTi«tar4it'I«w. 


deuce.  The  plaintiff  alleged  that  formerly  the 
river  was  a  clear  running  stream,  with  a  clean 
gravel  bottom,  and  full  of  clean  feeding  fish. 
Water  plants  of  various  kinds  grew  in  the  stream, 
and  the  water  was  used  for  bathing  by  some  of 
the  plaintiff's  family  and  other  persons,  and  was 
fit  for  ordinary  domestic  porposes ;  bnt  now  the- 
water,  as  it  passed  throagh  the  plaintiff's  garden, 
was  always  turbid  with  foecal  matter  more  or  less 
disintegrated.  Much  solid  sewage  matter  might 
oocasionally  be  seen  floating  on  the  surfiice  of  it. 
The  bottom  was  seldom  visible,  and  was  found  to- 
be  covered  for  the  most  part  with  black  offensive 
mud.  No  water  plants  grew  in  it,  and  none  of 
the  clean  feeding  fish  ever  visited  it.  The  stream 
frequently  gave  off  an  offensive  smell,  and  was  a 
oonstant  nuisance  to  the  plaintiff  and  his  family, 
and  in  hot  weather  he  was  unable  to  permit  the 
windows  of  his  house  overlooking  the  stream  to 
be  left  open  all  night  in  consequence  of  the  smell 
from  it.  The  plaintiff  further  alleged  that  his 
family  had  suffered  from  attacks  of  low  fever  and 
other  forms  of  disease,  which,  so  fiu*  as  cenld  be 
ascertained,  arose  from  the  poisonous  gases  given  off 
by  the  water  of  the  river  Crane.  He  then  charged 
that  the  altered  condition  of  the  water  was  caiued 
by  the  drains  and  sewers  flowing  into  it,  and 
which  were  under  the  defendants  control ;  that 
the  district  was  not  provided  with  any  system  of 
sewers,  that  no  attempt  was  made  to  deodorize  or 
disinfect  the  water,  and  that  it  was  their  duty 
under  sect.  15  of  the  Public  Health  Act  of  1875, 
to  remove  the  cause  of  nuisance,  to  make  such 
e£Soieat  drains  as  to  render  the  water  free  from 
the  pollution  complained  of,  and  to  make  the 
locality  a  healthy  residence  for  persons  in  the 
neighbourhood  of  the  river  as  it  formerly  was. 

The  action  was  commenced  in  July  1876.  The 
defendants  were  first  constituted  under  the  Public 
Health  Act  in  Nov.  1875,  the  previous  sanitary 
authority  of  the  district  having  been  the  rural 
sanitary  authority  of  the  Brentford  Union.  Under 
sect.  15  of  that  Act  the  duty  of  the  board  was  to 
"  cause  to  be  made  such  sewers  as  may  be  neces- 
sary for  effectually  draining  their  district  for  Ui» 
purposes  of  this  Act." 

By  their  statement  of  dnfence  the  defendants 
denied  many  of  the  plaintiffs'  aUegations  as  to  the 
condition  of  the  river.  They  admitted  that  the 
strenm  was  not  now  so  pure  as  it  was  many  years 
ago,  when  the  neighbourhood  was  thinly  popu- 
lated ;  bnt  they  stated  it  was  not  in  the  oonditiou 
of  pollution  represented  by  the  plaintiff,  and  that 
there  was  nothing  which  shoala  rmder  the  resi- 
dence of  the  pbintiff  nnhe^thy.  They  also 
alleged  that  the  river  had  been  in  the  same  state 
for  the  last  twenty  years  and  upwards.  They  had 
not  at  present  had  time  to  provide  a  proper  svstem 
of  sewers  for  their  district,  but  they  intended  as 
speedily  as  possible  to  do  so,  and  they  were  now 
preparing  to  construct  sewage  works,  and  to  pro- 
cure an  Act  of  Parliameut  which  woold  enable 
them  to  carry  out  the  scheme. 

When  the  case  first  came  before  the  Vioe- 
Chaucellor  in  March  1878,  a  considerable  amount 
of  evidence  was  produced  before  the  court,  but  it 
was  of  so  contradictory  a  nature  that  his  Lordship 
proposed  to  appoint  a  scientific  man  to  inspect 
the  locality,  and  to  make  a  report  to  the  court 
upon  the  subject.  That  had  been  done  by  consent 
01  the  parties,  and  the  report  of  Lieut.-Col.  Hope, 
the  gentleman  appointed,  was  to  the  effect  tbat 
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Mr.  GlosBop  had  a  real  and  sabstantial  grievance, 
though  it  was  not  so  great  as  the  plaintifi  imagined. 
It  might  also  be  that  the  plaintifi,  looking  back  to 
the  days  of  his  boyhood,  invested  the  river  of  those 
days  with  a  pnnty  which  modem  science  would 
not  have  certified  to.  Nevertheless,  there  was 
more  patrescent  matter  discharged  into  the  stream 
^n  it  could  oxidise.  He  believed  that  the  report 
which  had  been  furnished  by  a  medical  man  as  to 
the  unhealthy  state  of  the  water  was  not  exagge- 
rated, and  that  a  species  of  fever  might  be  pro- 
duced from  the  exhalations  from  the  water. 

On  the  4th  June  1868  the  Vice-Chancellor  came 
to  the  conclusion  on  the  evidence  that  the  plaintiff 
bad  eood  grounds  for  his  complaints,  and  his 
Lordship  granted  an  injunction. 
'The  defendants  appealed. 

Siggint,  Q.O.  and  Methold,  for  the  appellants, 
contended  that  even  assuming  the  nuisance  to  be 
such  as  the  plaintifi  alleged,  the  defendants  were 
not  responsible  to  him,  inasmuch  as  they  had 
done  no  act  to  cause  the  nuisance,  bat,  at  the  most, 
had  neglected  or  omitted  to  perform  the  duty 
imposed  on  them  by  section  15  of  the 
Puolic  Health  Act  of  1875  of  making  such 
sewers  as  might  be  necessary  for  effectually 
draining  their  district  for  the  purposes  of  the 
Act.  If  they  had  been  guilty  of  any  neglect,  that 
would  not  justify  a  private  person  m  bringing  a 
distinct  action  because  he  had  not  the  advantages 
he  otherwise  would  be  entitled  to  have  if  the  Act 
had  been  properly  put  into  execution;  the  remedy 
in  that  case  being  by  an  application  to  the  Queen  s 
Bench  Division  for  a  mandamus,  in  the  exercise  of 
its  prerogative  jurisdiction  over  all  public  bodies. 
They,  however,  contended  that  the  defendants 
had  not  been  guilty  of  neglect  of  such  duty ;  and 
that  the  neglect  of  any  previous  board  to  exercise 
the  powers  given  them  oy  Acts  of  1848  and  1872, 
could  not  be  imputed  to  tne  present  board. 

_  Olowe,  Q.C.  and  DeeimiM  Siwrget,  for  the  plain- 
tiff, contended  that  in  delaying  to  carry  into 
execution  the  powers  of  the  Act,  the  defendants 
clearly  rendered  themselves  liable  to  an  action. 
Although  the  fact  of  prospective  nuisance  was  not 
in  itself  a  ground  for  the  interference  ot  the  court, 
yet  if  some  degree  of  present  nuisance  existed,  the 
court  would  take  into  account  its  probable  cou- 
tinoanoe  and  increase.  Here,  unless  the  cause  of 
nuisance,  which  was  under  the  defendants'  control, 
was  removed,  the  plaintiffs  residence  would  be 
rendered  still  more  unhealthy.  The  court  might 
take  into  consideration  the  delay  of  the  previous 
local  board  and  attribute  that  to  the  present 
defendants  who  were  also  liable  for  any  negligence 
on  the  part  of  their  servants.    They  cited 

Qoldxmid  v.  The  Twnbnige  WelU  Improved  CommU- 

nonen,  14  L.   T.   Bsp.  N.  S.  154 ;  L.  Bep.  Ch. 

App.  349 ; 
Foreman  and  viife  v.  Mayor  of  Canterbury,  24  L.  T. 

Eep.  N.  S.  385  5  L.  Eep.  6  Q.  B.  Div.  214  j 
HartnaU  v.   The  Syde  Commisiiontrt,  4  B.  &  S. 

861;  SSL.  J.,  Q.B.  39; 
CHbton  y.  The  Mayor  of  Preiton,  22  L.  T.  Eap.  N.  S. 

298;  L.  Bep.  5  Q.  B.  218  ; 
Tht  Attorney  r.  Tha  Sheffield  Gai  Consumeri'  Com- 

pamy,  3  Be  O.  M.  &  304 ; 
Tne  Attomey-Oentral  v.  The  Mayor,  Alderman,  S[C. 

of  King$ton-<m-Thamt;  12L.T.  Bep.  N.  8.  665. 

Jakcss,  L.J. — I  am  of  opinion  that  whatever 
may  have  led  to  this  action,  it  was  commenced 
through  a  misapprehension  of  what  the  plaintiffs 


legal  rights  were  against  the  board.  It  is 
manifest  from  the  form  of  the  claim  and  the 
evidence,  that  the  action  was  not  based  npoa  any 
act  whatever  done  by  the  defendants.  It  was 
based  entirely  upon  their  alleged  neglect  te 
perform  the  parliamentary  duty  cast  upon  them 
as  the  sanitary  authority  of  a  particular  district. 
It  is  said  that  this  is  a  serious  matter  to  the 
plaintifi  and  to  the  public  generally.  It  appears 
to  me  that,  if  this  action  could  be  sustained,  it 
would  be  a  very  serious  matter  indeed  for  everv 
ratepayer  in  England  in  any  district  in  whicL 
there  is  any  legal  authority  upon  whom  duties  aro 
cast  for  the  benefit  of  the  locality.  If  this  action 
could  be  maintained  I  do  not  see  why  it  could 
not  in  a  similar  manner  be  maintained  by  eveiy 
owner  of  land  in  that  district,  who  could  allege 
that  if  there  had  been  a  proper  system  of  sewage 
his  property  would  be  much  improved.  I  do  not 
see  why,  if  that  is  so,  every  owner  of  property  in 
London  who  has  not  received  the  benefit  he  ought 
to  have  received  from  a  complete  system  of  sewage 
carried  out  by  the  Metropolitan  Board  of  Works,  may 
not  say  "  my  court  or  alley  is  not  properly  cared 
for,"  and  who  might  not  bring  an  action  againsfe 
the  Metropolitan  Board  of  Works,  or  any  local 
board  having  duties  in  the  district,  and  why  he 
would  not  be  entitled  to  bring  it  on  the  very  day 
the  boards  were  constituted,  and  the  duties  cast 
upon  them.  According  to  my  view  there  is  no 
sufficient  principle  to  sustain  that,  and  no  authority 
which  oomes  near  it,  except  the  authority  of  th« 
case  before  Hall,  Y.C,  which  I  will  refer  to.  Let 
us  see  how  the  rights  and  liabilities  stand  under 
the  Act  of  Parliament.  By  the  13th  section,  all 
existing  and  future  sewers  within  the  district  ai« 
vested  ,in  the  sanitary  authority,  and  rested  in  them, 
to  a  certain  extent,  as  owners.  It  is  difficult  to  sa^ 
whether  the  exact  ownership  is  the  same  as  it  u 
with  regard  to  the  surface  of  a  road  as  to  persons 
having  control  of  the  roads.  The  sewers  qua 
sewers  are  under  their  control  and  vested  in  them; 
and  by  that  section  alone,  as  it  appears  to  me,  they 
are  under  the  same  liabilities,  and  have  the  same 
defence  in  respect  ot  any  alleged  liability,  as  any 
private  owner  of  a  sewer  would  have.  But  the 
case  here  is  not  based  upon  any  common  law 
nuisance  or  any  nuisance  or  damage  existing 
irrespective  of  the  Act  of  Parliament,  but  upon 
the  alleged  neglect  to  comply  with  the  provisions 
of  the  Act.  Now,  as  far  as  I  can  make  out,  the 
greater  part  of  the  mischief  alleged  here  is, 
mischief  caused  by  a  brewery,  which  we  know 
historically  to  have  existed  from  the  time  of  the 
seige  of  Brentford  in  the  time  of  Oliver  Cromwell, 
and  which  therefore  had  apparently  acquired  a 
legal  right  that  could  not  have  been  interfered 
with  under  the  14th  and  18th  sections  of  the  Act. 
The  rights  are  to  be  preserved  if  they  require 
preservation.  By  the  14th  section  any  person  who 
"  has  acquired  a  right  to  use  such  sewer  shall  be 
entitled  to  use  the  same  or  any  sewer  substituted 
in  lien  thereof  to  the  same  extent  as  he  would  or 
might  have  done  if  the  purchase  had  not  been 
made."  Then  the  18th  section  provides  that  any 
local  authority  may  from  time  to  time  enlarge 
any  sewer,"  and  so  on,  on  condition  of  providing  a 
sewer  aa  efiectuol  for  the  use  of  any  person  who 
may  be  deprived  in  pursuance  of  this  section  of  the 
lawful  use  of  any  sewer,  "  provided  that  the  dis- 
continuance, closing  up,  or  destruction  of  any 
sewer  shall  be  bo  done  as  not  to  create  a  uoisance. 
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Now,  therefore,  they  were  in  this  position  :  there 
were  certain  persons  who  had  a  lawfal  use  of  the 
sewer  as  the  taw  then  stood.  If  any  person  were 
osing  anjr  existing  sewer  nnlawfally  as  against 
the  plaintiff  in  respect  of  his  rights  of  property  as 
they  stood  before  this  Aft,  he  had  nis  remedy 
against  them,  and  was  in  no  way  deprived  by  the 
Act  nor  by  anything  the  defendants  had  done  or 
permitted  to  be  done,  of  any  right  he  had  a^inst 
any  person  who  had  not  acquired  a  prescriptive 
right  to  throw  the  sewage  water  or  foal  matter  so 
as  to  affect  his  property.  That,  as  it  appears  to 
me,  was  the  right,  and  that  was  really  all  that  was 
determined  in  those  cases  to  which  we  have  been 
referred.  There  are  a  long  series  of  cases  of  which 
Qoldsmid  v.  The  Tunbridge  Well*  Commit$ionert 
{tupra)  may  be  considered  as  the  principal  ex- 
ample. That  was  a  case  in  which  what  was  done 
was  itself  a  legal  wrong — a  legal  nuisance  not 
justifiable  or  excusable,  unless  it  could  have  been 
justified  or  excused  under  the  Act  of  Parliament 
and  it  was  held  that  the  Act  did  not  justify  or 
excuse  it,  and  the  defendants  not  being  able  to 
allege  justification  or  excuse  were  put  in  exactly 
the  same  position  as  any  private  person  would 
have  been  of  bein^  restrained — not  of  having  a 
mandatory  injanction  to  make  works  or  do  any- 
thing of  that  kind — but  put  under  an  injanction 
to  restrain  the  conttnnonce  of  that  which  was, 
independently  of  the  Act,  a  legal  wrong  and  not 
justified  or  excused  by  the  Act.  That  will  be 
found  to  be  exactly  what  occurred  in  every  one  of 
the  cases  referred  to  except  the  case  before  Hall, 
V.C,  in  which,  however,  there  may  have  been 
exactly  the  same  thing  because  we  nave  not  the 
facts  fafSciently  clear  before  us  to  state  positively 
that  that  was  true  in  that  case;  but  I  see  no 
reason  to  doubt  that  there  the  board  had  got  a 
■ewer  vested  in  them,  which  according  to  the  view 
that  the  Yice-Chancellor  took  of  the  facts,  would 
have  made  them  liable,  as  a  private  owner  of 
that  sewer  would  have  been,  unless  they  could 
escape  from  the  jurisdiction  of  the  court  by 
reason  of  their  particular  character ;  and  what  the 
learned  judge  decided  was  that  they  were  not 
entitled  to  escape  from  the  jurisdiction  of  the 
oourt,  which  so  fixed  itself  upon  any  private  per- 
son, by  reason  of  any  particular  character  which 
was  aUeged  as  the  ground  of  their  immunity. 
That  is  the  position  upon  the  facts  as  to  the  trans- 
fer, and  the  vesting  of  the  sewers.  Kow  what  are 
the  duties  the  board  have  to  perform  P  Their  main 
duty  is  described  in  the  15th  section :  "  Every 
local  board  shall  keep  in  repair  all  sewers  belong- 
ing to  them  and  shall  cause  to  be  made  such 
sewers  as  may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act."  Then 
there  are  certain  powers  to  take  the  sewer  under 
carriage  roads  and  so  on,  independently  of  rights ; 
and  then  comes  the  17tfa  section  which  I  read  as 
being  a  proviso.  It  was  so  expressed  in  the  other 
Acts  of  Parliament.  It  provides  that  "Nothing  in 
this  Act  shall  authorise  any  local  authority  to  make 
or  use  any  sewer,  drain,  or  outfall  for  the  purpose 
of  conveying  sewage  or  fllthv  water  into  any 
natural  stream  or  watercourse,  and  so  on.  Sup- 
posing there  bad  been  a  prior  Act  of  Parliament 
authorising  the  board  to  make  the  sewer ;  or  sup- 
posing, before  this  board  was  constituted,  their 
predecessors  or  they  themselves  had  acquired  by 
actual  grant  from  the  absolute  owner  of  a  canal, 
pond,  lake,  or  stream  of  water  which  nobody  but 


that  one  proprietor  had  any  interest  in  whatever— 
Buppoeing  they  had  acquired  by  grant  from  such 
a  person  a  right  to  make  a  sewer,  it  appears  to  me 
impossible  to  say  that  this  aectioa  would  avoid  any 
such  grant,  or  deprive  them  of  the  right  they 
had  aoqairedl  under  such  grant  It  would  be 
equally  impossible  to  say  that  the  section  appliet 
to  the  defendants  in  this  case  unless  they  find  it 
necessary  to  excuse  or  justify  themselves  in  what 
they  are  doing  under  that  Act  of  Pariiament. 
Then  they  are  in  this  position :  They  are  to  cause 
the  whole  district  to  be  drained ;  that  is  to  say, 
they  have  no  particnlar  duty  cast  upon  them  mtii 
referenoe  to  any  partionlar  individnal,  bat  it  is  a 
duty  cast  upon  them  for  the  effectual  draining  of 
the  whole  district.  How  is  that  to  be  done  ?  It 
is  impossible  that  that  can  be  done  except  upon 
some  deliberate  scheme.  It  is  a  system  of  seirage 
whioh  requires  to  be  prepared  and  to  be  put  into 
operation.  They  have  practically  no  compulsory 
powers.  They  are  to  drain  the  whole  district,  and 
their  duty  is  to  the  district,  and  the  limitation  of 
the  exeroiRe  of  that  duty  in  sect.  17  ia  a  thing  that 
affects,  not  only  the  diatrict,  but  any  ranninx 
stream  which  may  be  affected  by  what  they  an 
doing.  How  are  they  to  do  itP  It  cannot  be 
expected  that  the  local  board  are  to  do  it  with  their 
own  hands  except  by  the  employment  of  labour  to 
be  paid  for  out  of  the  rates  of  the  distrii^.  They 
cannot  do  it  without  going  on  somebody's  pro- 
perty, and  it  is  utterly  impossible  they  oould  make 
a  single  drain  or  sewer  without  acquiring  property 
for  that  parpose.  Then  we  must  oonsider  how 
that  property  is  to  be  acquired.  By  part  5  of  the 
Act  they  have  power  to  contract  for  carrying  the 
Act  into  execution.  Then  "  any  local  authority 
may  for  the  purposes  and  subject  to  the  provisions 
of  this  Act  purchase  or  take  on  lease,  sale,  or 
exchange  any  lands."  Then  sect.  176  says, "  'With 
respect  to  the  purchase  of  lands  by  a  local  antho- 
rity  for  the  purposes  of  this  Act  the  following 
regulations  shall  be  observed ;"  and  the  firet  sub- 
division of  that  section  states  that  the  Lands 
Glauses  Consolidatinn  Acts  1845, 1860,  and  1889 
shall  be  incorporated  with  this  Aot  with  a  certain 
exception  mentioned.  Then,  before  they  put  in  foree 
uiy  of  the  powers  of  the  Aot  they  must  publish 
once,  at  least,  in  each  of  the  oonseootiTe  weeks  in 
the  month  of  November  in  some  local  newspaper 
circulated  in  their  district,  an  advei  tiswaant 
describing  shortly  the  nature  of  theundertakangia 
respect  of  whioh  the  lands  are  proposed  to  be 
taken.  Now,  I  believe  this  board  was  oonstitatsd 
in  November,  and  therefore  they  oould  not  have 
advertised  in  each  of  the  consecutive  weeks  in 
that  month.  Then  they  are  to  serve  a  notioe  in 
the  month  of  December  on  every  owner  or  reputed 
owner,  defining  the  particular  liuids  intended  to  be 
taken.  Then  they  are  to  present  a  petition,  auder 
their  seal,  to  the  Local  Groremment  Board,  bating 
what  they  are  going  to  do,  and  then  the  "Local 
Groverament  Board  shall  take  such  petition  into 
consideration,  and  may  either  diBmias  the  same  or 
direct  a  local  inquiry  as  to  the  propriety  of  assen- 
ting to  the  prayer  of  snoh  petitioD,  but  until  such 
inquiry  has  been  made  no  provisional  order  shall 
be  made  aSecting  any  lands  without  the  consent  of 
the  owners ;"  and  then,  "  after  the  completion  of 
such  inquiry  the  Local  Grovemment  Boara  may  by 
provisional  order  empower  the  local  authority  to 
put  in  force,  with  referenoe  to  the  lands  refened 
to  in  saoh  order,  the  powers  of  the  Lands  dMUW 
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Consolidation  Aota  with  respect  to  the  parchaae 
aod  taking  of  lands  otherwise  than  by  agreement." 
It  then  prorides,  "  That  the  notioee  reqaired  to  be 
friven  by  the  Act  in  the  month  of  November  and 
December  may  be  given  in  the  month  of  Septem- 
ber and  October,  or  of  October  and  November,  bat 
in  either  of  aaoh  last-mentioned  oases  an  inquiry 
preliminary  to  the  provisional  order  to  whioh  sach 
notices  refer,  shall  not  be  held  until  the  expiration 
of  one  month  from  the  last  day  of  the  second  of 
the  two  months  in  whi(di  the  notices  are  given," 
that  is  to  say,  they  are  put  in  exactly  the  same 
position  as  a  company  is  which  requires  to  get  the 
oompulsory  clansee.  These  local  bodies  are  able  to 
^  the  Bubstitate  for  an  Act  of  Parliament ;  that 
IS  to  say,  an  order  of  the  Local  Groremment  Board 
authorising  them  to  acquire  lands  oompnlsoriljr, 
being  satisfied,  of  course,  that  the  whole  thing  is 
right.  They  cannot  do  anything  of  that  kind 
until  they  nave  made  a  scheme  which  they  can 
submit  to  the  Local  Government  Board,  and  you 
cannot  say  that  these  persons  were  goilty  of 
neglect  up  to  the  month  of  May,  becanaa,  being 
only  elected  in  Nov.  1875,  they  were  absolutely 
powerless  to  comply  with  Uiat  section  that  they 
should  CMue  such  sewers  to  be  made  as  should  be 
necessary  for  effectually  draining  the  district  for 
the  purposes  of  the  Act.  Then  it  appears  to  me 
they  were  not  guilty  of  neglect ;  but  if  they  had 
been  guilty  of  any  refusal,  such  as  is  necessary  for 
the  purpose  of  applying  for  a  mandatntu,  or  guil^ 
of  any  mala  fiaet,  for  it  must  be  brougra 
up  to  that  to  make  it  eqoivatont  to  a  refosal 
to  take  steps,  that  is  not  the  groond  of  an  action 
by  any  proprietor  in  the  district  who  is  deprived, 
as  he  says,  and  it  may  be  so  in  fact,  of  the  benefit 
he  expected  to  derive  from  the  performance  of 
their  public  duty.  If  the  n^loot  to  perform  a 
public  doty  for  the  whole  of  the  district  is  to 
enable  anybody  and  eveiybody  to  bring  a  distinct 
action,  or  to  file  a  distinct  claim,  because  he  has 
not  had  the  advantages  he  otherwise  would  be 
entitled  to  have  if  the  Act  had  been  properly  put 
into  execution,  it  appears  to  me  the  country  would 
be  baying  its  immunity  from  nuisances  at  a  very 
dear  rate  indeed  by  the  snbetitution  of  a  far  more 
formidable  nuisance  in  the  litigation  and  expense 
that  would  be  occasioned  by  opening  a  door  to 
litigioosness,  or  to  persons  who  might  be  anxious 
to  make  profit  and  costs  out  of  this  Act  of  Parlia- 
ment. Ii  there  has  been  any  neglect  or  refusal  by 
such  a  board  to  perform  its  public  duties  it  ap- 
appears  to  me  the  proper  remedy  would  be  by  an 
application  for  a  manaamu$.  This  suic  is  not,  in 
snostanceor  in  form,  an  application  for  a  mandamtu. 
It  is  said  to  be  an  application  which  shall  have  the 
effect  of  a  mandatory  injunction  ;  that  is  to  say, 
the  application  is  in  form  to  restrain  the  defen- 
dants "from  permitting  sewage,  or  water  pol- 
luted with  sewage  or  <Mber  offensive  matter,  to 
pass  through  the  drains  or  channels  under  their 
oontrol  into  the  river  Crane  in  such  a  manner  as 
to  render  the  water  of  the  river  injorioas  to  the 
plaintiff."  That  is  an  injunction  to  restrain  them 
from  doin^  that  which  is  wrong;  that  is  to  say,  if 
the  thing  itself  were  legally  wrong,  independent  of 
the  neglect  to  make  an  effectual  system  of  drainage, 
it  wonkl  be  a  right  thing  to  say,  "  You  have  got 
a  sewer,  and  yoa  are  permitting  the  sewage  to 
flow  so  as  to  be  a  legal  wrong  to  me."  Now,  under 
colour  of  that,  it  is  said  we  are  to  grant  what 
voold  be  a  mandatory  injnaction  which  would 


operate  as  a  mandamus  to  compel  them  to  take  all 
the  steps  necessary  for  putting  into  force  the  pro* 
visions  of  the  Act  of  Parliament.    I  am  of  (^nioD 
there  is  no  ground  for  that.    We  are  dealing  with 
a  matter  of  Chancery  jurisdiction,  and  the  Court 
(d   Chancery  never  granted   a  mandamus  to  a 
pnblio  body  to  compel  it  to  do  things  for  the 
benefit  of  private  persons  who  might  be  benefited 
thereby.    A  mandamus  to  compel  a  man  to  erect 
a  building  was  never  granted  except  in  one  cane^ 
I  think,  where  a  imilway  company  had  to  make  a 
bridge — it  was  an  iiyunction  granted  where  a 
railway  company,  in  severing  a  man's  land,  did 
not  make  a  bridge.    A  numdamiM   might,   on 
proper  evidence  of  refusal,  of  which  I  can  see  none 
here,  be  applied  for  in  the  Queen's  Bench  Division 
for  the  exercise  of  its  great  prerogative  jurisdic- 
tion to  compel  all  IxKliea  having  an  anthority 
under  an  Act  of  Parliament  to  perform  the  duties 
the   Legislature  has   imposed   ou  them.     That 
mcmdamu$  might  be  applied  for  by  any  indi- 
vidual who  could  show  a  sufficient  cause,  and 
the  court  might  grant  it  if  it  could  see  that 
something     the     public    body     ought     to     do 
was  neglected  to  be  done.    The  statute  that  has 
created  that  duty  has  given  a  very  special  provi- 
sion for  enforcing  it,  a  provision  which  is  vety 
material  in  considering  what  the  court  ought  to 
do,  am  that  is,  that  there  is  power  to  apply  to  the 
Local  Government  Board,  and  if  it  thinks  the 
local  anthority  has  made  default  in  providing  the 
district  with  sufficient  sewers,  or  in  maintaining  the 
existins  sewers,  or  in  providing  the  district  with 
a  suppfy  of  water,  and  so  on,  they  can  I4>ply  for  a 
mandamus,  or  they  may  appoint  some    persoo 
(which  is  a  very  special  additional  duty)  to  do  the 
duty,  and  to  order  the  costs  of  doing  tl»t  datf 
to  lie  provided  for  at  the  expense  of  the  district  by 
its  own  authority.    There  is  that  remedy  giyaa 
which  seems  to  me  to  make  the  whole  system 
tolerably  complete.     The  Legislature  has    pro- 
vided a  particular  duty  and  a  mode  by  which  that 
can  be  enforced.    It  would  not  oust  the  jurisdic- 
tion of  any  ooart,  either  that  of  the  old  Court  of 
Chancery,  or  any  division  of  the  existing  High 
Court,  in  the  case  of  any  legal  wrong  done.    I 
use  the  words  "Ie«l  wrong"  as  distinct  from 
n^lect  to  perform  tko  duties  cast  upon  them  bjr 
this  Act    If  this  board  were  to  create  a  nuisaooe 
which  they  were  not  excused  from ;  if  they_  werCk 
in  the  apparent  exercise  of  their  duties,  nsimr  or 
makingatewer  which  woold  convey  sewageornltlv 
water  mto  any  nataral  stream  or  watenoarae,  or 
any  canal,  pond,  or  lake,  that  would  not  prevent 
the  jurisdiction  attaching  which  existed  beiEore,ar 
prevent  it  being  exercised,  to  remedy  the  wrone 
being  done.    That  again  is  the  case  of  an  actnu 
legal  wrong  accompanied  with  a  local  dama^  sooh 
as  in  those  oases  at  common  law,  where  actions  for 
damages    have    been    maintained   against    sadi 
bodies.    If  the  same  thing  had  occurred  here — if 
this  local  board,  while  in  the  course  of  exeroiaing 
its  duties  and  rights  under  this  Act,  were  to  maka 
a  hole  or  cut  a  drain  in  a  public  thoroughfore,  or 
pnt  a  heap  of  stones  or  drain  pipes  onlighted,  aa 
in  the  case  of  Foreman  v.  The  Mayor  of  OaiUer' 
bury — if  anything  of  that  kind  were  done^  and 
damai^  arose  which  could  be  attributed  to  the 
unlawful  neglect  of   the  persons  they  employed, 
they  would  be  Uable  for  it  just  aa  any  person  . 
nuking  a  hole  and  not  sufficiently  lighting  it,  or 
patting  aheap  at  atones  or  other  matter  and  not 
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saflBoiently  iraming  people  agsdnat  it,  woald  be 
liable.  But  those  cases  have  no  application  to 
this  case  where  all  that  can  be  alleged  against  the 
defAndants,  even  if  the  allegation  were  sustained, 
which  it  does  not  appear  ,to  me  to  be,  is  that 
they  have  not,  within  a  reasonable  time,  per- 
formed the  public  dnty  which  they  owed,  not  to 
the  plaintiff,  bat  to  the  district  of  which  the 
plaintiff  is  an  inhabitant,  if  the  plaintiff  had 
■offered  any  legal  wrong.  The  only  case  the 
plaintiff  has  alleged  or  attempted  to  prove,  is  that 
he  has  not  been  relieved  from  a  damage  to  which 
hewas  sabjeot  before  this  body  were  called  into 
exiBtence — that  be  has  not  been  relieved  from  that 
damage  in  the  way  he  hoped  to  be,  and  as  he 
would  be  if  they  haid  done  their  work  in  draining 
this  district.  Under  all  these  circumstances  I  am 
of  opinion  that  the  order  of  the  Yice-Chanoellor 
cannot  be  sustained,  and  that  the  action  was 
broitght  upon  an  inaccurate  view  of  the  relations 
between  the  several  landed  proprietors  in  the  dis- 
trict and  the  sanitary  board. 

Bbstt,  L.J. — It  seems  to  me  that  in  this  case 
the  defendants  have  not  been  guilty  of  any  wrong- 
ftil  act  or  neglect  which  gives  the  plaintiff  a  right 
to  a  remedy  of  any  kind;  but  if  they  had  been 
guilty  of  any  neglect  the  proper  remedy  has  not 
been  asked  for,  neither  has  the  proper  court  been 
applied  to.  I  should  be  very  sorry  to  hold  that 
this  river  was  not  in  a  state  which  gave  reasonable 
eause  of  complaint  to  the  plaintiff.  There  was 
conflicting  evidence  on  the  subject,  but  looking  to 
the  correspondence  between  the  parties,  and  to 
the  report  made  to  the  Yice-Chancellor  by  Colonel 
Hope,  which  it  seems  to  me  was  only  a  report  and 
not  a  binding  decision,  which  report  therefore  we 
might  have  disregarded,  but  which  we  ought  not 
to  disregard  unless  convinced  it  was  wrong — 
looking  to  the  correspondence,  the  report,  and  the 
e'ndence  I  should  be  torry  to  disagree  with  the 
Tioe-Chancellor  as  to  his  holding  that  there  was  a 
Bnbstantial  grievance  with  reference  to  the  state  of 
this  river,  and  that  it  was  a  substantial  grievance 
affecting  the  plaintiff.  I  shomld  also  be  sorry  to 
hold  that  the  drainage  of  the  district  was  m  a 
satisfactory  state.  On  the  central^,  it  seems  to 
me  to  be  made  out  as  a  matter  of  fact  that  the 
drainage  of  the  district  is  in  an  unsatisfactory 
state,  and  in  a  state  which  requires  remedying. 
I  should  also  be  extremely  sorry  to  bold  that  it 
is  not  the  dnty  of  the  defendants  to  cure  the  un- 
satisfactory condition  of  the  drainage  of  the  dis- 
trict ;  and  it  seems  to  me  that  that  dnty  is  im- 
posed upon  them  by  the  15th  section  of  the  Public 
Health  Act.  No  district  can  be  said  to  be  satis- 
factorily or  effectually  drained  for  the  purposes  of 
that  Act  where  any  part  of  the  drainage  causes  a 
nniaance,  so  that  if  the  drainage  running  through 
any  open  ditch  causes  in  that  ditch  a  nuisance,  or 
if  the  drainage  running  into  any  stream  causes 
that  stream  to  be  offensive,  then  so  long  as  that 
state  of  things  exists,  it  seems  to  me  the  district 
eannot  be  said  to  be  effectually  drained  for  the 
purposes  of  the  Act,  which  purposes  are  that  the 
district  may  be  in  a  sanitary  condition.  I  agree 
with  James,  L.J.,  that  the  17th  section  would  not 
impose  any  obligation  upon  them  on  the  mere 
ground  that  they  turned  sewage  into  a  running 
stream,  or  that  they  allowed  sewage  to  run  into  a 
stream  or  pond  without  having  freed  the  sewage 
from  eixcrementitions  or  other  foul  or  noxious 
Matter.    But  I  still  think,  taking  the  15th,  17th, 


19th,  91st,  and  92nd  sections  together,  that 
although  tiie  owner  of  the  stream  or  pond  could 
not  object  to  the  mere  fact  of  their  drainini; 
sewage  into  his  stream  or  pond,  yet  that  if  the 
sewage  is  in  a  stream  in  the  district  so  as  to  make 
that  stream  offensive  and  dangerous,  that  district 
is  not  effectoally  drained,  and  that  the  local 
authority  would  De  omitting  to  do  their  dn^  if 
they  did  not  drain  it.  These  defendants  therefore 
are,  as  it  seems  to  me,  in  this  position — they  haTO 
a  district  which  is  not  effectually  drained,  within 
the  statute ;  they  are  bound  to  cure  that  defect, 
and  to  do  so,  among  other  instances,  with  this 
result,  that  they  should  prevent  the  river  Crane 
from  being  offensive  to  the  inhabitants  of  the 
district,  and  among  others,  to  the  plaintiff.  Bat 
the  defendants  had  a  dnty  to  perform,  and  thegr 
had  certain  powers  given  to  them  by  and  through 
which  they  were  to  perform  that  duty.  It  is 
obvious  that  the  remedy  they  are  called  upon 
to  apply  is  one  of  the  ntmost  diffioul^. 
They  nave  under  their  control  only  one  dis- 
trict. They  are  not  to  be  allowed  to  drain 
into  a  running  stream  so  as  to  make  it  offen- 
sive; they  are  not  to  be  allowed  to  drain  into 
the  Thames  so  as  to  make  it  offensive,  and  they 
have  no  right  to  make  any  works  which  shall 
create  a  nuisance  to  any  individual,  and  yet  it  is 
said  they  are  to  effectu^ly  drain  their  district. 
How  are  they  to  do  it  P  Where  are  they  to  take 
the  sewage  P  I  agree  with  what  has  been  sug- 
gested, that  it  is  most  difficult  for  them  to  do  it, 
although  perhaps  not  impossible,  unless  they  oen 
make  arrangements  with  the  anthorities  of  other 
districts  so  as  to  have  some  combined  effort  by 
which  to  get  the  sewage  away  to  a  considerable 
and  safe  distance.  They  therefore,  have  a  very 
difficult  duty  to  perform,  and  one  that  mart 
naturally  require  a  considerable  time  for  its 
aooomplishment,  and  anybodv  who  has  to  deel 
with  them  in,  finding  fault  witn  the  ineffectivenees 
of  what  they  have  done,  is  bound  to  look  at  their 
conduct  with  the  greatest  indulgence.  How,  it 
seems  to  me  made  out  in  £ftot,  that  they  have 
never  refused  to  endeavour  to  perform  the  duty 
which  is  imposed  on  them,  but  on  the  contrary 
they  have  always,  when  challenged,  admitted  their 
dnty  and  have  answered  that  they  were  endeavour- 
ing to  perform  it.  Then  has  there  been  any  neg^t 
so  great  as  to  enable  anybody  to  say  that  by  long 
and  continaous  negligence,  they  are  really  reAuing 
to  perform  their  duty,  although  they  do  not  reftase 
expressly  P  Taking  into  account  the  difficulty  d 
their  position  and  the  magnitude  of  the  operation 
they  must  perform,  it  would  not  be  right  to  say 
so ;  and  even  np  to  the  time  of  the  hearing  it  is 
impossible  to  say  they  have  been  so  neglic«it  as 
to  enable  any  court  to  hold  that  they  were  refusing 
to  perform  tiie  public  duty  imposed  upon  them. 
Under  these  circumstances  what  is  their  position 
with  r^ard  to  the  latr  P  They  have  done  no 
wrongful  act.  It  is  suggested  that  it  might  have 
been  proved  they  have  done  some  wrongful  act, 
bnii  I  cannot  accede  to  that  argument.  It  seems 
to  me  that  the  statement  of  claim,  which  must 
have  been  drawn  before  any  act  of  the  defendants 
that  could  mislead  the  course  of  the  litigation  had 
occurred,  assumes  that  the  plaintiff  oonld  not 
state  any  act  done  by  the  defendants  which  was  a 
wrongful  act,  but  that  his  claim  was  founded 
solely  upon  a  neglect  by  the  defendants  to  perform 
their  duty  under  the  Act ;  and  it  also  seenia  to 
Digitizfco  oy  '^^  'U  U  V  IC 
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me  that  the  psragrapha  alladed  to  in  the  Btate- 
ment  of  defence  make  the  main  defence  of  the 
defendants  this,  that  they  had  never  refused  to 
perform  their  duty,  bat  on  the  contrary  had 
alwaye  been  endeavoaring  to  perform  their  daty. 
So  uiat  they  accepted  the  charge  made  against 
them  in  the  statement  of  claim  to  be  a  charge  of 
refusal  or  necrlect  to  perform  their  duty;  that 
is  to  say,  in  the  statement  of  defence  they 
have  set  np  the  very  defence  for  which  they  have 
argned  throughout  this  long  discussion.  The 
defendants  having  done  no  act,  it  seems  to  me  that 
the  Court  of  Chancery  has  never,  without  some 
act  done  by  such  a  body  as  this,  granted  what 
is  called  a  mandatory  injunction.  The  Court  of 
Chancery  has  never  granted  a  mandatory  injunc- 
tion which  could  be  in  effect  a  mandamiba  against 
s  public  body,  in  order  to  force  them  merely  to 
enter  upon  and  to  do  their  duty.  There  was  a  long 
list  of  oases  cited  to  us,  and  I  watched  them  care- 
fully, and  there  was  not  one  of  them  in  which  the 
defendants  had  not  done  an  act  which  had 
cansed  an  injuiry  to  a  private  individual  and  was 
unjustified  by  any  statute;  and  which  was  such  an 
act  as  if^  done  by  a  private  individual,  would  have 
nven  a  cause  of  action  at  law.  That  being  so,  and 
that  being  done  which  might  have  given  a  claim 
for  damages  in  a  common  law  court,  the  Court  of 
GhanoMy  in  those  days  gave  a  large  remedy 
which  it  hod  the  power  to  give,  and  which  the 
common  law  courts  had  not.  A  common  law 
court  could  only  give  damages,  but  the  Court  of 
Chancery  could  not  only  give  damages  if  it 
thought  right,  but  either  with  damages  or  instead 
of  damages,  thev  granted  a  mandatory  injunction 
against  the  detendants  directing  them  to  cease 
from  continnin^f  the  act  which  was  a  wrongful  act 
a^inst  the  individual.  That  is  the  proper  func- 
tion of  a  mandatory  injunction,  and  they  never 
nve  it  in  any  any  other  oases.  To-day  the  case  of 
Fortman  v.  The  Mayor  of  OarUerhury  (tupra) 
has  been  cited,  bnt  that  oomes  within  the  category 
of  all  the  other  cases.  There  the  servant  of  the 
defendants  first  of  all  placed  a  heap  of  stones  on 
the  highway,  and  then  left  that  heap  of  stones 
without  being  lighted.  There  was  an  act  done, 
but  an  act  done  which  he  was  entitled  to  do, 
namely,  the  laying  of  the  heap  of  stones  on  the 
road,  if  he  did  it  with  reasonable  care ;  but  he  did 
it  without  reasonable  care  because  he  left  it  there 
in  the  dark  without  being  lighted.  That  obviously 
would  give  a  cause  of  action.  The  case  in  which 
so  act  was  done,  and  where  it  was  mere  negligence 
waa  the  case  of  HartwM  ▼.  The  Byde  Oommie- 
tionen  (tupra).  That  was  an  exceptional  case. 
Lord  BlackDurn,  one  of  the  judges,  put  it  upon 
tha  statute  which  imposed  that  duty,  and  which 
statute  not  only  imposed  on  those  commissioners 
tbe  duty  to  keep  tne  highway  in  repair,  but  had 
'  an  express  enactment  that  if  they  did  not,  they 
■bonld  be  liable  to  an  indictment.  He  founds  his 
judgment  upon  that,  and  applies  the  well-known 
common-law  rule,  that  if  people  do  that  which,  as 
against  the  public,  amounts  to  misdemeanour  and 
lays  them  open  to  an  indictment,  and  if  besides 
the  injury  to  the  public,  they  so  do  it  as  to  do  any 
injury  to  a  private  individual,  that  individual 
may  maintain  an  action  for  damages  for  the  breach 
of  the  statutory  enactment  which  lays  them  open 
to  an  indictment.  Now,  with  regard  to  the  case 
before  Hall,  V.C.,  my  impression  is,  that 
the  predecesBOTB  of  the  defendants  there,  had  been 


the  people  who  diverted  sewage  into  artificial 
sewers,  and  by  those  artificial  sewers  diverted 
sewage  into  the  drain  which  belonged  to  the 
plaintiff.  If  so,  their  predecessors  had  done  an 
act  which  would  bring  the  case  within  the  ordi- 
nary  principle  of  all  the  other  coses;  and,  pro- 
bably, in  that  case  there  was  some  enactment  that 
earned  down  the  obligation  of  what  their  pre- 
deoeasors  had  done  to  the  defendants,  and  so 
made  the  defendants  liable  also  under  the  ordinary 
rule,  as  indeed,  I  am  inclined  to  think  that,  under 
this  statute,  if  the  former  board  had  done  an  act 
that  would  have  given  the  plaintiff  here  a  right 
to  damages  or  to  a  remedy,  and  the  effect  of  that 
act  continued  in  the  defendants'  time,  the  defen- 
dants would  have  been  liable  for  the  continuanne 
of  the  consequence  of  that  act,  and  would  have 
been  liable  to  an  injunction.  Therefore,  it  seems 
to  me  that  the  case  is  not  brought  within  the  rule 
that  would  enable  the  Court  of  Chancery  to  grant 
a  mandatory  injunction.  Then  it  is  said  that 
nevertheless  the  defendants  are  open  to  a  man- 
damus to  do  their  duty.  Now  supposing  they 
had  neeleoted  or  refused  to  do  their  anty,  then  I 
think  they  would  have  been  liable  to  a  mandamus, 
bnt  not  to  a  mandamiu  to  be  granted  by  the 
Court  of  Chancery.  It  would  have  been  a  pre- 
rogative  mandamus,  aq  it  is  called,  to  a  publio 
body  to  enter  upon  and  do  their  duty.  That, 
under  the  Judicature  Act,  as  it  was  before,  is  a 
matter  that  can  be  taken  only  in  the  Court  of 
Queen's  Bench.  T  think  the  mandamus  spoken  of 
in  the  8th  sub-section  of  the  25th  section  of  the 
Judicature  Act  is  not  the  prerogative  mandamus, 
bnt  only  a  mandamus  which  may  be  granted  to 
direct  the  performance  of  some  act — of  something 
to  be  done  which  is  the  result  of  an  action  where 
an  action  will  lie.  Therefore,  supposing  the 
defendants  here  had  refused  to  enter  upon  or  to 
perform  their  duty,  they  would  have  been  liable 
to  a  mandamus,  but  only  to  a  mandamus  granted 
by  the  Court  of  Queen's  Bench,  and  not  here.  It 
seems  to  me  their  conduct  has  not  laid  them  open 
to  snch  a  mandamus.  They  have  never  refused 
to  perform  their  duty.  They  have  done  all  acts 
towards  performing  their  dnty.  They  have  not 
been  guilty  of  any  such  negligence  as  amounts  to 
a  refusal  to  enter  upon  the  jurisdiction  that  is 
g^ven  to  them,  and  even,  therefore,  if  a  mandamus 
could  have  been  asked  for  from  this  court,  there 
are  not  materials  on  which  the  court  ought  to 
grant  it.  In  every  view,  therefore,  the  defendants 
are  right.  I  doubt  whether  the  point  whioh  has 
been  so  long  argued  before  ns  was  really  argued 
before  the  Vice-Chancellor.  I  doubt  whether  we 
are  overruling  any  formed  opinion  of  his.  If  we 
are  I  am  sorry,  with  great  deference,  to  differ,  but 
I  must  say  that  here  I  think  the  plaintiff  has 
made  out  no  case  for  any  legal  remedy  whatever. 

ConoM,  L.J. — The  plaintiff  in  the  present  action 
bases  his  case  upon  this,  that  a  stream  running 
through  his  grounds  is  in  such  a  state  as  to  be  a 
nuisance,  and  in  consequence  nf  that  he  asks  for 
relief  against  the  defendants,  not  by  way  of 
damages,  but  for  a  decree  which  will  relieve  him 
from  the  nuisance  he  complains  of.  I  agree  with 
Brett,  L.  J.  that  as  regards  the  question  of  fact,  if 
the  right  of  the  plaintiff  would  follow  the  dedsion 
on  that,  he  has  made  out  his  case ;  that  is  to  sav, 
he  has  shown,  in  my  opinion,  that  the  water  in 
this  stream  is  in  such  a  state  that  if  that  were  the 
result  of  an  act  of  an  indiyidaal  or.of 
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having  parliamentai7  antbority  to  put  the  stream 
in  Buch  a  state,  or  to  do  acts  which   necessarily 
broaght  the  stream  into  that  state,  he  wonld  have 
a  gronnd  of  action  against  them ;  bat  altboagh 
that  is  established,  it  is  a  very  different  thing  and 
a  yery  different  consideration  whether,  as  against 
these  defendants,  he  is  entitled  either  to  the  decree 
granted  by  the  Yioe- Chancellor  or  to  any  decree 
in  this  action.    Now,  the  decree  made  by  die  Yice- 
Cbancellor  went  farther  than  what  has  been  con- 
sidered in  the  argument,  for  the  decree  was  against 
the  defendants  restraining  them  from  causing  or 
permitting  any  sewage  to  go  into  the  river  Crane, 
and  also  from  causing  or  permitting  any  new  oat- 
fall  or  sewer  for  the  conveyance  of  sewa^  into 
the  riTer  Crane  to  be  made.    Now,  in  this  case 
there  in  no  evidence  at  all,  as   I  understand  it, 
that  they  have  expressed  any  intention  to  make 
any  new  sewer  which  woald  have  the  effect  of 
bringing  fresh  sewage  into  the  Crane,  nor  is  there 
aoyUiing  to  show  that  they  bad  before  the  com- 
mencement of  the  action,  or  at  any  time,  by  their 
own  act  in  any  way  broaght  any  fresh  sewage 
down  the  existing  sewers  which  go  into  the  river 
Crane ;  and  I  think  that  part  of  the  decree  to 
which  I  have  referred,  which  restrains  them  from 
causing  or  permitting  any  new  oatfall  to  be  made, 
mast  have  got  into  the  decree  per  ineuriam,  vrith- 
out  the  attention  of  the  Yice-Chaiicellor  being 
directed  to  it.    I  advert  to  that  for  this  reason, 
that  it  mast  not  be  supposed,  although  I  concar 
in  thinking  that  the  plaintiff  is  not  entitled  to  any 
decree,  that  I  am  of  opinion — and  I  am  sure  that 
the  rest  of  the  court  are  not — that  the  defendants 
have  a  right  under  this  Act  of  Parliament  to  make 
any  new_ sewer  and  thereby  to  conduct  any  sewage 
matter  into  the  river  Crana     In  my  opinion,  if 
they  were  intending  to  do  so  or  had  done  so,  there 
would  have  been  a  clear  case  on  the  part  of  the 

Elaintiff  for  an  injunction  against  the  defendants, 
ecanse  that  would  be  within  the  clear  prohibition 
of  the  Act  of   Parliament.    The  decree  against 
them  in  substance,  no  doubt,  was  intended  to  be  a 
decree  to   restrain   them  from    permitting  any 
sewage  to  go  into  the  river  Crane.     It  ia  not  said 
they  nave  done  any  act  the  consequence  of  which 
has  been  to  bring  the  sewage  down  to  the  Crane. 
If  that  were  so,  unless  they  could  show  that  that 
act,  causing  a  nuisance. to  the  plaintiff,  as  in  my 
opinion  it  has  done,  was  protected  by  the  Act  of 
Parliament,  then  of  course  it  would  be  the  duty 
of  this  court,  as  it  has  done  in  many  cases  already, 
to  restrain  the  derendants  from  creating  a  nuisance ; 
and  although  they  are  a  public  body  having  public 
duties  and  powers  to  perform  those  duties,  that 
would   not    exempt    them    from    legal    liability 
in     conaequenco     of     a     nuisance     caused     by 
them.      On   the    evidence   there  is   no  ground 
for  saying  they  have  done  that.      I  shall  have  to 
refer  to  the  cases  on  this  point  on  another  part  of 
the  case,  but  it  is  sufBcient  to  say  here  that  those 
oases,  for  the  present  purpose,  may  be  disregarded. 
There  has  been  no  act  done  by  the  defendants.    It 
is  not  their  act  that  has  caused  any  nuisance  to 
the  plaintiff.    Then  it  is  said  that,  although  the 
decree  asked  for  is  in  the  form  of  a  mandatory  in- 
jnnciion   to  restrain  them    from   permitting  the 
sewage  to  fall  into  the  Crane,  that  is  done  to  enforce 
obedience  to  obligations  imposed  by  the  Act  under 
which    they   are    constituted.      It    is    necessary 
to  consider  what  are  the  duties  imposed  by  the 
Act  which  the  plaintifi  seeks  to  enforce,  because 


the  consideration  would  be  very  different  if  the 
Act,  either  directly  or  indirectly,  contained  that 
which  amounted  to  a  prohibition  against  them 
from  doing  a  particular  thing,  of  which  the  plain- 
tiff complains  as  causing  him  a  nmaance.    In  bet, 
that  was  felt  by   counsel  for  the  plaintiff,  who 
contended  that  there  was  in  the  Act  of  Parlia- 
ment that  which  amounted  to  a  prohibition,  either 
in  the  form  of  a  direction,  or  in  the  form  of  a 
prohibition  against  their  allowing  any  sewage  to 
go  down  into  the  river  Crane.    Let  ub  see  whether 
there  is  any  such  prohibition.    For  the  purpose  o£ 
convenience  I  will  take  first  of  all  the  19th  sectioa, 
which  is  the  last  of  those  referred  to  on  this  point. 
It  says,  "Every  local  authority  shall  cause  the 
sewers  belonging    to    them   to   be   constructed, 
covered,  ventilated,  and  kept,  so  as  not  to  be  a 
nuisance  or  injuriooa  to  health,  and  to  be  propeny 
cleansed  and  emptied."    That  was  relied  upon.    I 
may  dismiss  it  in  a  word.    The  complaint  here  is, 
not  that  injury  is  caused  to  the  plaintiff  by  sewwa 
oonstmoted  by  the  defendants  being  improperly 
constructed,  or  by  their  leaving  sewers  not  con- 
structed by  them  in  a  state  to  be  offensive  to  him 
and  his  health,  but  that  the  sewers  are  constmcted 
io  such  a  way  as  independently  of  their  being  in  a 
good  or  bad  state,  to  bring  down  sewage  into  his 
stream.    The  complaint,  therefore,  is  of  the  ww 
in  which  the  sewer  brings  down  sewage  water,  and 
not  of  the  state  of  the  sewers.    That  section  bm 
nothing  to  do  with  it.     Then  aect.  17  was  man 
relied  upon.    James,  LJ.  haa  already  referred  to 
it.    The  section  begins  thus:  "Nothing  in  Una 
Act  shall  authorise  any  local  authority  to  make  or 
use  any  sewer,"  and  so  on.    That  is  not  a  probilrir 
tion,  but  it  is  a  direction  that  nothing  in  the  Act  is 
to  be  supposed  to  give  them  the  power  of  doing 
that  whici  is  afterwards  mentioned  in  the  sectioB 
— it  is  not  to  anthcnrise  any  local  authority  to  make 
any  sewer,  drain  or  outfall,  for  the  porpoae  of 
bnnging  sewage  or  filthy  water  into  a  mnning 
stream.    It  is  said  that  they  were  naing  it  by 
permitting  it  to  be  used.    I  cannot  agree  to  that. 
■•Making  or    nsing   a  sewer"   means  that  ywi 
must  not   make    a    sewer    which   brings   dowm 
the  sewage   into  the  river;  you  mast  not  ■■• 
exiHting  sewers  for  bring'mg  sewage  which  tmi 
by   other  means  bring  into  the  old  sewer.    The 
answer  to  the  whole  thing  is  that  it  is  not  p^ 
bibitive   or    directory  of   what  they  are   to  do 
unless  they  exercise,  or  before  they  exercise,  the 
powers  given  by  the  Act,  but  only  that  in  exerois- 
iug  the  powers  given  by  the  Am  they  ate  •«**'* 
continue  that  particular  form  of   nuisance.    We 
then  come  to  sect.  16,  and  upon  that  the  questioK 
must  turn.    "  Every  local  authority  shall  keep  in 
repair  all  sewers  belonging  to  them,  and  shall 
cause  to  be  made  such  sewers  as  may  be  neoesssxy 
for  effectually  draining  their  district  for  the  pur- 
poses of  this  Act."     1  think  I  may  respectfully 
differ  a  little  from  what  has  been  said  by  Brett, 
L.J.    I  luurdly  think  this  can  be  considered  as  a 
direction  that  they  shall  make  sewers  for    the 
purpose  of  diverting  from  running  streams  any 
sewage  that  then  went  into  them.    It  is  a  direo- 
tion  that  they  shall  effeutually  drain  the  distriat; 
that  is,  that  they  shall  provide  drainage  Tor  every 
house  in  the  district.    They  are  to  provide  aolfi- 
oient  and  proper  drains  for  the  purpose  of  carrying 
off  all  the  sewage  and  other  matter  that  ia  to  ^ 
through  the  district,  and  no  doubt,  doing  that  m 
a  proper  way  will  have  the  consequence  of  makizw 
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a  series  of  drains,   and   a   eystem   of    drainage 
which  will  have  the  result  of  not  idlowing  any 
lewage  to  go  down  into  the  running  water,  and 
the  nataral  streams  in  the  district.    That  is  the 
resDit  of  effectually  draining  a  district  by  a  prooer 
system  of  drainage,  and  not  the  oonseqaence  of 
anything  in  the  Act  that  can  be  looked  upon  as  a 
direction  that  they  shall  dlTert  sewage  going  into 
streams  by  drains.    The  result  will  be  that,  no 
doubt,  but  there  is  nothing  in  the  Act  that  can  be 
looked  upon  as  a  direction  to  that  effect.    I  ought 
to  advert  to  sects.  91  and  92  which  refer  to  the 
abatement  of   nuisances.    In  my  opinion  those 
sections  hare  no  bearing  on  the  present  question. 
They  refer  really  to  thiii,  that  the  local  authority 
are  to  inapect  their   diotrict,  and  to  see  what 
indiridnalB  in  it  are  doing  acts  which  are  nuisanoes, 
as  there  defined,  and  thmi  to  take  proper  proceed- 
ings, and  a  summary  rem«dy  is  pointed  out  for 
those  individuals  to  abate  the  nuisance ;  and  power 
is  given  to  tbem  to  remove  it  themselves  if  the 
individuals  do  not  do  it.      What    then    is  the 
result  ?    By  this  decree  the  plaintiff  says,  I  am 
directing  and  causing  the  defendants  to  do  their 
dnt^  under  the  Act  of  Parliament — not  to    do 
their  duty  by  restraining  them  from  infringing 
a  direct  intimation  in  the  statute  by  not  doing  a 
thing  that  they  ought  to  do ;  but  that  having  a 
doty  and  obligation  under  this  Act  of  Parliament 
effectually  to  drain  the  district,  I,  indirectly,  by 
this  injunction,  by  restraining  tbem  from  allowing 
the  sewage  to  go  into  my  stream,  am  compelling 
them  to  do  that,  because  that  is  the  only  way  by 
which  they  can  do  it.      Putting  aside  for  the 
present  the  difficulty  of   doing  such  a  thing  by 
means  of  an  imunction  of  this  nature,   I  wiU 
deal  with  it  as  if  it  were  a  question  of  a  manda- 
toiy  order;   that  is  to  say,  a  mandamui  in  the 
sense  of  a  decree  directing  the  defendants    on 
proper  grounds  at  the  instance  of  the  plaintiffs 
to  perform    the  duties  and   obligations  thrown 
upon  them  by  the  Act  of  Parliament  in  which 
he  has    a   special    interest.     Then  comes    this 
qaestion  :  Ought  we  to  do  that  unless  we  can  see 
either  something  definite  which  the  court  can 
direct  the  defendants  to  do,  or  some  practical  way 
by  which   they  can  carry   out  that    scheme    of 
drainage  by  which  the  plaintiff  will,    he    says, 
benefit  P     !ui  my  opinion  we  ought  not  to  do  so. 
We  are  asked  to  make  a  decree,  something  in 
the   nature    of    a   decree  for    specific    perform- 
SEoe,  and  the  plaintiff  says,  "If  the  defendants 
will  do  their  duty  the  result  will  be  a  consequen- 
tial benefit  to  me  practically,  and  therefore  I  have 
a  right  to  call  upon  you  as  if  it  was  a  private 
cUm  I  had  against  yon,  to  perform  that  dnty  and 
to  give  that  benefit  to  me."    Granted;  but  it 
would  be  contraiT  to  tiie  practice  of  the  court  to 
make  a  decree  of  that  nature  against  the  defen- 
dants, nnless  one  was  satisfied  that  there  wos  some 
partioolar  mode  by  whicn  they  could  carry  into 
•ffeot  this  scheme  of  drain^e,  and  then  direct 
them  to  do  that,  and  in  that  way  exercise  the 
powers  of  this  Act  of  Parliament.      But  it  was 
said,  that  is  not  the  way  in  which  the  Court  of 
Chancery  has  dealt  with  cases  of  this  sort,  where 
ft  ppblic  body  has  been  brought  before  it  br  an 
indiridQal,  or  by  the  Attomey-Qeneral,  complain- 
)Dg  either  of  a  private  or  public  nuisance ;  and  it 
WHS  argued  that  in  such  cases  the  Court  of  Chan- 
cery has  said  it  had  nothing  to  do  with  the  qnes- 
tiuu  bow  these  bodies  can  perfwm  the  duty  of 


draining  the  district  which  the  Act  has  thrown 
npon  them.    All  they  had  to  do  was  to  relieve  the 
plaintiff  from  the  nuisance.    But  oases  not  at  all 
analogous  have  been  quoted  in  support  of  the 
plaintiff's  oontention.    In  those  latter  cases  the 
complaint    was,    not  that   the  defendants  were 
not  carrying  into  execution  the  powers  of  the  Act, 
but  that  the  plaintiffs  were   complaining  of  a 
nuisance  which    the  defendants    said  they  had 
caused  in  the  discharge  and  execution  of  their 
duties  under  the  Act.    The  answer  was,  "  No ;  the 
Act  gave  you,  for  the  purposes  of  a  parlicnlar  dis- 
trict, certain  powers  of  drainage ;  but  it  also  said 
that,  in  doing  this,  yon  should  not  create  any 
nuisance,  or  you  should  notdo  what  you  are  doing, 
namely,  draining  the  setrage  into  a  stream."    If 
once  the  proceeding  has  been  established  to  be  a 
nuisance,  and  not  within   the  protection  of  the 
statute,  it  is  no  answer  to  the  plaintiff  to  say, "  We 
are  doing  this  in  discharge  of  a  duty,"  when  tlM 
Act  that  gave  them  the  power  and  obligation  (A 
discharging  that  duty  fbr  the  benefit  of  o^her 
persons,  had  expressly  reserved  the  right  of  the 
plaintiff  to  complain  of  any  act  being  done  to  hia 
prmudioe  or  wrong.      Therefore  the  court  said, 
"  We  have  nothing  to  do  with  how  you  are  to  per- 
form the  duties  imposed  by  the  Act,  if  this  act, 
wrongful  against  the  plaintUF,  is  stopped.  We  most 
stop  that.    Yon  have  your  powers  on  condition  of 
not  doing  a  wrongful  act ;  the  act  is  wrongful^ 
and  therefore  is  not  protected  by  the  statute, 
and  yon  must  be,  as  regards  the  district  you  are 
to  drain,  just  as  if  you  had  no  parliamentary 
powers."    Therefore  those  cases  are  entirely  out 
of  the  question.    Here  it  is  not  that  the  defen- 
daots  have  done  a  wrongful  act,  and  that  they  are 
seeking  to  protect  that  wrongful  act  by  saying 
that  unless  they  do  that,  they  cannot  do  some- 
thing else ;  but  the  plaintiff  asks  that  they  may 
be  called  upon  to  exercise  the  powers  of  this  Act, 
because  that  will  consequentially  relieve  him  from 
the  nuisance  and  injury — an  injury,  not  done  by 
the  act  of  the  defendants,  but  which  existed  before 
the  defendants  came  into  existence.    Those  oases 
are  not  at  all  authorities  for  the  suggestion  that 
we    should    make  a  mandatory  decree  without 
seeing  that  there  is  a  practical  mode  of  carrying 
into  effect  the  powers  given  by  this  Act  of  Par- 
liament effectually  to  drain  the  district.    One  may 
say,  besides  that,  that  the  Court  of  Chancery 
ought  not,  and  no  branch  of  the  High  Court  ought, 
to  direct  the  defendants  by  its  decree  to  exercise 
powers  and  to  do  their  duty,  without  being  satis- 
fied that  there  has  been  something  in  the  nature 
of  a  refusal  on  the  part  of  the  defendants  to  do 
their  duty,  and  comply  with  the  obligation  of  the 
Act.    Here  it  is  clear  there  has  been  no  refusal. 
The  delay  of  the  defendants  was  only  from  Novem- 
ber, when  they  were  constituted,  till  the  month  of 
July,  when  the  action  was  brought.    Then  it  is 
(aid,  if  there  has  been  no  omission  on  the  part  o{ 
the  defendants  amounting  to  a  refusal,  one  may 
take  into  consideration  the  delay  of  the  previous 
losal  board,  and  attribute  that  to  the  present 
defendants.    For  that  purpose  sect.  12  of  the  Act 
was  relied  npon.    Without  looking  at  the  special 
words  of  the  section,  it  is  obvious  it  could  not  be     « 
intended  to  apply  to  such  a  oase,  on  any  fair  con- 
struction. The  previous  local  board  had  to  exercise 
the  powers  given  to  them  by  the  then  existing 
Act  under  which  they  were  then  constituted,  and 
over  a  different  area.    The  present  board  haye  to 
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exercise  powers  under  this  Act  of  1875  over  tbeir 
area;   and  how  can  neglect  to  perforin  duties 
imposed  by  the  Act  of  18418,  or  of  1872,  be  neglect 
to  perform  the  duties  created  by  the  Act  of  1875 
in  a  body  existing  only  under  that  Act,  and  having 
duties  to  perform  specified  and  defined  by  that 
ActP    Beally  it  comes  to  this,  that  as  regards 
the  property  vested  in  the  late  board,  the  defen- 
dants take  it  subject  to  all  the  obligations  and 
liabilities  imposed  upon  it  while  under  the  control 
of  the  former  board ;  and  if  the  former  board  had, 
by  any  act  done  by  them,  given  a  right  of  action 
or  incurred  any  liability — if  by  anv  contract  tbey 
bad  inonrred  any  debt,  or  if  tbey  bad  come  under 
any  obligation  capable  of  being  enforced  by  action, 
then  that  would  have  been  enforced  in  the  same 
way  as  if  they  were  still  the  same  persons  who 
entered  into  the  contract,  or  had  done  the  act  or 
incurred  the  obligation.    It  cannob  be  said,  in  my 
opinion,  that  the  delav,  if  there  were  delay,  on  the 
part  of  the  old  board,  can  be  imputed  to  the  pre- 
sent board  so  as  to  make ,  it  a  refusal  to  exercine 
the  powers  given  by  the  Act  of  Parliament.  Then 
there  are  two  other  points.     This  is  not  a  decree 
to  direct  them  to  perform  certain  duties  imposed 
by  the  Act,  bac  it  is  a  decree  in  the  form  of  a 
mandatory  injunction.    Now,  in  my  opinion,  if  the 
oourt  can  order  the  defendants  to  carry  into  execu- 
tion the  powers  given  by  the  Act,  it  ought  to  do 
so  directly,  and  not  to  do  so  by  restraining  them 
from  permitting  a  thing  to  be  done  which  it  is  not 
dear  will  neceusarily  be  removed  by  their  exercis- 
ing the  powers  given  by  the  Act.     It  ought  to  be 
to  direct  them  what  they  are  to  do  and  how  to 
exercise  the    powers  of  the   Act.     It  certainly 
ought  to  be  to  direct  them  to  exercise  the  powers 
of  the  Act,  and  not  to  put  them  under  an  injunc- 
tion for  breach  of  wbicn  there  might  be  a  seques- 
tration,  by  enjoining  them  from   permitting   a 
thing  to  continue  which  they  may  not  have  power 
to  remove  under  the  Act.     There  is  one  other 
matter  which  I  may  refer  to,  although  James,  L.J. 
referred  to  it,  because  I  think  Mr.  Glasse  did  not 
quite  see  the  point  I  put.     I  mean  with  regard  to 
sect.  299.     That  section  provides  a  mode  by  which 
steps  shall  be  taken  to  compel  a  public  Dody  to 
discharge  its  duties  under  the  Act.    If  they  had 
done  any  act,  it  is  impossible  to  say  that  that 
section  could  have  taken  away  any  jurisdiction 
of  the  oourt  either  to  grant  damages  or  an  injunc- 
tion to  restrain  them  trom  continuing  that  act,  if 
the  act  was  one  which  the  plaintiff  could  complain 
of  as  a  legal  wrong  done  to  him.   Nor  do  I  suggest 
that  the  existence  of  that  section  takes  away  the 
power  of  the  oonrtto  interfere  by  decree  to  compel 
them  to  do  their  duty.    When  it  is  at  least  doubt- 
ful how  this  scheme  can  be  carried  into  effect,  and 
the  Local  Government  Board  have  greftt  control 
over  the  manner  in  which  the  scheme  is  carried 
into  effect  and  may  say  whether  it  is  done  reason- 
ably or  not,  it  would  be  the  duty  of  the  court  not 
to  grant  a  decree  in  such  a  case  compelling  them 
to  do  their  duty,  but  it  might  interfere  when 
there  is  a  way  pointed  out,  guiding  the  court 
to    say    whether,    under    the    circumstances,    it 
ought,    if    the  jurisdiction    exists,  to    make    a 
decree  for    the    defendants   to    carry   out    such 
works  and  system  of  drainage  as  under  the  Aot 
they  might  have  power  to  carry  into  execution. 
On  all  these  grounds  I  am  of  opinion  the  plaintiff 
fails,'  and  the  action  must  be  dismissed. 
Jakxs,  L.  J. — I  think  there  is  no  snffioeat  ground 


to  alter  the  general  rale  that  costs  must  abide  the 
result.  The  defendants  will  have  the  costs  oE  the 
suit  in  the  oourt  below  and  here. 

Solicitors :  Young,  Janes,  Boberti,  and  HaU  ; 
Fyke,  Irving,  and  Fyke,  agents  for  Brigg»,UW 
worth.  

SITTINGS  AT  WESTMINSTBR. 
Kay  13  and  17. 
(Before   Bbauwell,    Bagqaix^t,   and   Thesicib, 
L.JJ.) 
COOHRAHX  V.  BTmLL.  (a) 
Trover  and  comoertion — Auetumeer — Wrongful  tdk 

of  goods. 
Plaintiff  by  agreement  let  some  cab*  on  hire  to  F., 
who  took  them  to  defendant,  an  auetioneer,  mJ 
obtained  from  him  an  advanee  vipon  ihem.    De- 
fendant,  by  P.'s  insUruetions,  and  trithott  any 
notice  of  plaint^*  property  in  the  goods,  tvbit- 
quently  sold  them  by  auction,  and,  having  n- 
eouped  himse^  for  hM  adoanee,  eommissiun,  and 
expenses,  handed  over  the  balance  to  P. 
Held  {(^prming  the   decision  of  Lord  Celeriigt, 
OJ.),    thai    plaintiff    was    entilled    to  rteemr 
damages  from  defendauUfor  a  eonversim  of  (k» 
goods. 
This  was  an  appeal  from  the  judgment  of  I«rd 
Coleridge,  C.J.  on  a  special  case,  and  in  which  he 
had  given  judgment  for  the  phuntiff. 
SfsciaJi  casx. 

1.  The  present  action  was  brought  to  recover 
the  value  of  certain  property  claimed  by  the  plsin- 
tiff  to  belong  to  him,  and  which  he  alleged  had 
been  converted  by  the  defendant.  The  property  j 
in  question  consisted  of  the  following  articles,  til, 
four  Clarenoe  cabs,  seventeen  carriage  horses,  teo 
sets  of  harness,  eight  collars,  and  seven  odd  i 
wheels. 

2.  The  defendant  (among  other  defences  not 
material  to  this  case)  denied  the  alleged  coo- 
version. 

3.  The  action  came  on  for  trial  before  Lord 
Coleridge,  C.J.  and  a  special  jury  on  the  21b( 
Miuwh,  at  ttie  sittings  for  Middlesex,  when  the 
following  facts  were  proved  or  admitted : 

4.  On  the  9th  April  1877  one  John  Peggs,  a  cab- 
master  of  Wilson's-yard,  Highbury,  applied  for  u 
advance  of  money  to  the  plaintiff,  whose  busineM 
principally  consists  in  lending  money  on  real  ud 
chattel  securities. 

5.  The  plaintiff  agreed  to  advance  the  sam  of 
2001.  on  the  security  of  thirteen  Hansom  and  four 
Clarence  oabs  belonging  to  the  said  John  Fegg*- 
The  transaction  was  thus  carried  out :  the  phus' 
tiff  purchased  the  cabs  from  John  Peggs  for  the 
sum  of  2001.,  for  which  amount  he  gave  him  his 
cheque,  and  received  firom  him  a  receipt  in  these 
terms: 

9th  April,  1877. 

Beoeived  of  Hr.  A.  S.  CJoohraiie  the  Btim  of  SOOI.  bt 
the  absolnte  sals  to  him  of  thirteen  Hansom  oabi  m 
four  Clarenoe  oabs,  nnmbered  aa  {dlowa:  3616,  9SS, 
3658,  9871,  3834,  2955, 1983,  5616, 3555,  3412,  4140, 3837, 
3579,  5642,  8841, 9490,  and  9607.  John  I>»hm. 

2001. 

6.  Upon  the  completion  of  the  sud  alleged  por 
chase  the  plaintiff,  by  a  memorandum  of  agreeme^ 
entered  into  on  the  same  day  between  himself  and 
the  said  John  Peggs,  let  the  above-mentioned 
cabs  on  hire  to  the  said  John  Peggs  for  the  term 

(a)  Beportad  bj  W.  Afmioa.  Km..  Btzdatar«tJ«». 
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of  aiztyflre  weeks  for  the  sam  of  2S01.  payable  by 
weeUNr  instalments  of  41. 

7.  The  said  memorandnm  of  ngreement  pro- 
Tided,  among  other  things,  that  in  the  event  of 
any  of  the  said  instalments  not  being  daly  paid  it 
should  be  lawful  for  the  plaintiff  to  seize,  remove, 
and  repossess,  and  if  he  thought  fit  to  sell  and 
dispose  of  the  said  oabs. 

8.  In  the  month  of  June  1877  the  plaintiff  made 
the  said  John  Fegg  a  further  advance  of  1002. 
The  repayment  of  this  sum,'  together  with  a 
farther  sum  of  30Z.  for  interest  and  expenses, 
making  in  the  whole  130Z.,  was  secured  by  a  bill 
of  sale  of  {iiUtr  olia)  all  the  horses,  harness,  and 
other  goods,  ohattels,  and  effects  of  the  said  John 
P^zgs,  being  in  and  about  his  aforesaid  premises, 
Wilson's-yard,  Highbury. 

9.  The  said  bill  of  sale,  which  bore  date  the 
22Dd  June  1877,  provided  for  the  repayment  of 
the  said  1302.  by  weekly  instalments  of  21.,  and 
contained  the  usual  clauses  empowering  the  plain- 
tiff, in  the  event  of  default  being  made  in  the 
payment  of  any  of  the  said  instalments,  pursuant 
to  the  said  provisions  to  seize,  take  possession  of, 
and  sell  the  property  mortgaged  by  the  said  bill 
of  sale. 

10.  Neither  the  hiring  agreement  nor  the  bill 
of  sale  was  registered  under  the  Bills  of  Sale  Act. 

11.  At  the  time  of  the  sale  hereinafter  men- 
tioned the  said  John  Peggs  had  made  default  in 
payment  of  the  said  instalments,  under  both  the 
agreement  of  hire  and  the  bill  of  sale,  and  several 
of  such  instalments  were  then  in  arrear.  Of  the 
money  advanced  upon  the  security  of  the  hiring 

Jeement  the  plaintiff  has  been  repaid  1082.,  and 
that  secured  by  the  bill  of  sale  he  has  been 
repaid  S22.,  leaving  a  total  balance  of  2502.  still 
due  under  both  securities. 

12.  The  plaintiff  did  not  exercise  his  power  to 
wise,  repossess,  remove,  and  sell  the  property 
included  in  such  agreement  or  bill  of  sale,  but 
such  _  property  was  suffered  by  the  plaintiff  to 
remain  in  the  apparent  possession  of  John  Peaws. 

13.  Upon  the  I'kh  Sept.  1877  Juhn  Peggs  (»^d 
upon  the  defendant,  who  is  an  auctioneer  carrying 
on  business  at  the  City  Repository,  Barbican,  in 
the  City  of  London,  and  gave  instructions  for  the 
Bale  by  auction  of  the  articles  for  the  alleged  con- 
version of  whtoh  this  action  was  brought,  and 
which  were  all  included  either  in  the  agreement 
for  hire  or  the  bill  of  sale.  These  instructions 
were  given  in  the  name  of  Henry  Peggs,  but  the 
defendant  did  not  know,  and  had  no  means  of 
knowing  that  that  was  not  the  real  name  of  the 
person  giving  such  instmotions. 

14.  The  said  articles  were  sent  to  the  defen- 
dant's repository  by  John  Peggs,  and  the  defen- 
dant advertised  them  for  sale  by  auction,  and 
inserted  them  in  his  catalogue  in  the  usual  way, 
and  sold  them  in  the  ormnary  course  of  his 
business  as  an  auctioneer. 

15.  The  defendMit  (who  was  in  the  regular 
baint  of  searching  the  register  of  bills  of  sale)  had 
no  notice  of  the  existence  of  any  claim  to  the  said 
property  on  the  part  of  the  plaintiff,  nor  had  the 
IkttOT  any  notice  or  knowledge  of  the  sale  or  of 
the  intention  to  hold  it  untju  several  weeks  after 
it  bad  taken  place,  except  so  for  ae  he  as  one  of  the 
pnblic  was  affected  by  the  public  notice  given  by 
the  advertisements  of  the  sale. 

16.  Upon  the  said  property  beinz  placed  by  the 
■aid  Johii  Peggs  upon  the  defendant's  premises 


for  sale,  viz.,  on  or  about  the  14th  Sept.  1877,  the 
defendant  advanced  him  1002.  on  the  security  of 
the  said  property  and  of  the  proceeds  to  be  realised 
by  the  sale  tnereof .  The  nuuring  of  such  advances 
was  not  onoBual  in  the  conduct  of  the  defendant's 

nQBlDfiBfl 

17.  The  said  sale  realised  3922. 19s.  net.  In  the 
due  and  ordinary  course  of  business,  and  before 
he  had  notice  of  any  claim  by  the  plaintiff,  the 
defendant  paid  dver  to  the  said  John  Peggs  the 
balance  of  the  amount,  deducting  expenses  and 
oommission. 

18.  The  defendant's  place  of  business,  where  the 
said  articles  were  taken  for  sale  and  sold,  is  within 
the  precincts  of  the  City  of  London,  and  is,  the 
defendant  will  contend,  at  all  times  a  market 
overt. 

19.  The  above  facts  having  been  proved  or  ad- 
mitted at  ^e  trial,  it  was  submitted  on  behalf  of 
the  defendant  that  they  did  not  establish  an  act 
of  conversion  as  charged  in  the  statement  of  claim. 
Thereupon  a  verdict  was  entered  by  consent  for 
the  plaintiff,  with  2502.  damages  (being  the  amount 
due  to  the  plaintiff  under  the  saia  securities), 
subject  to  a  special  case  for  the  opinion  of  the 
court  upon  the  points  so  submitted. 

20.  Tho  question  for  the  opinion  of  the  court  is 
whether  under  the  circumstances  hereinbefore 
stated  the  plaintiff  is  entitled  to  recover  against 
the  defendant  iu  respect  of  a  conversion  by  the 
defendant  of  the  plamtiffs  goods.  If  the  court 
shall  be  of  opinion  in  the  affirmative,  then  judg- 
ment shall  be  entered  for  the  plaintiff  for  the 
amount  of  the  said  verdict. 

If  the  court  shall  be  of  the  contrary  opinios. 
then  the  Raid  verdict  shall  be  sut  aside,  and  judg- 
ment entered  for  the  defendant. 

The  special  case  came  on  for  argument  befom 
Lord  Coleridge,  C.J.,  who  decided  that  there  had 
been  a  conversion  by  the  defendant,  and  judgment 
was  aooordingly  entered  for  the  plaintiff. 

The  defendant  appealed. 

J.  Brovm,  Q.C.  KodiBdward  CZotAm for  the  appel- 
lant.— The  facts  of  this  case  differ  from  those  in 
HoUini  V.  Fowler  (33  Ia  T.  Eep.  N.  S.  73 ;  L. 
Bep.  7  H.  of  L.  Cas.  757),  for  in  that  case  the  appel- 
lants, Hollins  and  others,  were  brokers,  whu  had 
contracted  in  their  own  names  as  principals,  and 
the  decision  proceeded  on  the  g^und  that  the 
defendants  were  purchasers  and  not  brokers  ;  but 
here  the  defendut  is  an  auctioneer.  If  an  auc- 
tioneer is  employed  to  sell  goods,  and  does  sell  - 
them  and  hands  over  the  proceeds  to  the  person 
who  employs  him,  he  cannot  be  guilty  of  conver- 
sion. [Bbaxwill,  L.J. — The  defendant  here  re- 
ceives the  goods,  sells  them,  and  delivers  them  to 
the  purchasers,  and  receives  lOOZ.  out  of  the  pro- 
ceeds. Is  not  that  a  conversion  P]  We  submit 
that  the  true  view  of  this  case  is  that  taken  of 
the  case  of  the  broker  by  Brett,  L.J.  in  his  judg- 
ment in  Fowlw  V.  HoUvM  (27  L.  T.  Bep.  N.  S. 
168 ;  L.  Rep.  7  Q.  B.  616)  and  in  HolXint  v.  Foaler 
(vbi  «up.).  Kelly,  C.B.  in  FowUr  v.  HoUini  says : 
"  Why  should  a  broker  who  negotiates  a  contract 
between  buyer  and  seller  in  his  character  of 
broker,  being  the  mere  medium  of  communication 
between  the  one  and  the  other,  and  deriving  no 
other  benefit  from  the  transaction  than  his  com- 
mission, be  made  liable  for  the  whole  value  of 
the  g^oods  purchased  and  sold  any  more  than  the 
packer  who  packs  and  ships  the  goods,  or  the  railvT^ 
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wBj  oooipany  that  oonveya  them  from  the  sdlen 
to  the  purchasers'  premises  P"  The  phuntiff  him- 
self in  this  case  might  have  sftTed  all  trouble  by 
registeriiig  his  eecority.  We  submit  that  there 
is  no  reason  for  extending  the  doctrine  of  oon- 
^  ersion  any  further  than  the  decisions  aotoally  go, 
Hud  that  the  defendant  ong^t  not  to  be  held 
liable.    They  cited  also 

Hardmunr. Booth,  1  H.  A^C.  803;  32 L.  J.  105,  Ex.; 

Qrtmaieay  r.  Fiiher,  1  C.  &  P.  190 ; 

Let  ▼.  Baft.  18  C.  B.  SS9 ; 

LaMea$hir»  Waggon  Comminy  t.  Fitthitgk,  6  H.  A 

N.  502;  30  L.  J.  231  Ex. ; 
Note  to  Wilbraham  t.  Bnova,  2  Wma.  Saund.  47. 

Day,  Q.C.  and  R.  0.  B.  Lane  for  respondents. — 
It  is  submitted  that  what  has  been  done  here  i* 
clearly  a  conversion.  The  defendant  has  aSeoted 
to  deal  with  the  property  in  these  goods,  and 
therefore  has  been  gailty  of  conversion.  He  ad- 
vanced money  upon  them,  and  ooold  sell  them  to 
secure  his  lOOL  It  is  difSonlt  to  see  what  ooald 
be  conversion  if  this  is  not.  [They  were  then 
stopped  by  the  Court.]  In  addition  to  the  above- 
mentioned  cases  they  cited 

BioH  v.  Bote,  30  L.  T.  Bep.  N.  8.  25;  L.  Bep.  »  Ex. 
86; 

(7anly  v.  Ledwidgt,  10  Ir.  Bep.  Com.  Law,  p.  33. 
Broum,  Q.C.  in  reply. — Demand  and  refoaal 
when  a  man  is  in  possession  of  a  chattel  is  evi- 
dence of  conversion ;  bat,  if  he  has  parted  with  it, 
demand  and  refusal  form  no  evidence  of  conver- 
sion. Here  the  defendant  sots  thronghoat  aa  a 
mere  agent  and  condnit-pipe,  withoat  any  notice  of 
the  plaintiff's  claim,  and  when  he  has  done  that 
he  was  engaged  to  do,  and  paid  the  balance  over 
to  the  p>eraon  who  employee  him,  he  ought  not  to 
be  held  liable.    He  cited 

Balland  r.  Btumll,  4  L.  T.  Bep.  N."  S.  547 ;  1  B.  & 
S.  424. 

Bkaxwell,  L.  J. — I  think  this  judgment  should 
be  affirmed.  When  I  heard  Mi-.  Brown  open  this 
case  it  seemed  to  me  about  as  hopeless  a  case  as 
ever  I  heard.  It  no  doubt  is  a  very  hard  case  for 
the  defendant,  who  has  acted  throoffhoat  inno- 
cently in  the  matter ;  but,  setting  aside  the  hard- 
ship of  the  case,  the  law  appKcable  to  it  is  per- 
fectly clear.  Here  is  Peggs,  a  man  who  is  not 
ihe  true  owner  of  these  goods,  bat  appearing  to 
act  as  such,  and  who  has  no  power  whatever  to 
sell,  takes  them  to  the  defendant,  and  gets  a  loan 
from  him  upon  them.  Hie  defendant  keeps  them, 
and  finally  sells  them  in  such  a  way  as  to  pass 
the  property  in  them  to  the  buyer?,  and  if  that  is 
not  a  conversion,  then  I  think  there  can  be  no  sach 
thing.  Supposing  a  man  were  to  come  into  an 
auctioneer's  yard,  holding  a  horse  by  the  bridle 
and  to  say,  "  I  want  to  sell  my  horse ;  if  yoa  will 
find  a  purchaser  I  will  pay  commission."  And 
the  auctioneer  says  :  "  Here  is  a  man  who  wants 
to  sell  a  horse ;  will  anyone  buy  him  F  "  If  he 
then  and  there  finds  him  a  purchaser,  and  the 
seller  himpelf  hand  over  the  horse,  Uiere  could 
be  no  act  on  the  part  of  the  auctioneer  which 
could  render  him  liable  to  an  action  for  conver- 
sion. But,  looking  at  this  case,  there  is  a  clear 
dealing  with  the  property,  an  exercising  dominion 
over  the  chattel,  and  a  delivery  of  it  by  the  de- 
fendant to  another  person  to  do  what  he  likes  with 
it.  I  hope  and  believe  that  there  is  a  tendency  to 
make  conversion  less  technical,  bat  in  this  case  it 
is  not  technical,  but  substantial.  A  plaintiff  is 
entitled  to  say  to  a  defendant.  Ton  Lave  under- 


taken to  deal  with  my  goods  as  though  yoa  had  » 
right  to  sell  them  or  deal  with  them ;  I  au  not 
going  to  take  the  trouble  to  traoe  each  <me  of 
them,  but  I  look  to  you  for  the  value  of  them.  I 
am  of  opinion  that  here  tiiere  was  the  oleavest 
act  of  conversioa,  and  the  juditmeat  must  be 
affirmed. 

Baj}Galla.t,  IkJ. — ^I  am  of  the  same  opLnion.  I 
agree  with  Bramwell,  L.J.  in  his  remarks  as  to 
the  hardship  of  this  case,  but  as  the  law  now 
stands  the  plaintiff  is  entitled  to  recover.  I 
approach  with  diffidence  all  cases  in  which  I  aee 
the  words  trover  and  conversion,  but  the  deciaiao 
in  HoUint  v.  Fowler  seems  to  me  deoimve  of  this 
case,  and  the  judgment  must  be  affirmed. 

Thisibbx,  L.J. — I  agree  that  the  jadgment  in 
this  case  must  be  affirmed.  The  defendant  had 
possession  of  these  goods;  he  advertised  them  for 
sale ;  he  sold  them,  and  transferred  the  property 
in  them,  and  therefore  from  beginning  to  end  he 
had  control  over  the  property ;  and  unless  we  am 
prepared  to  hold  ooittrary  to  all  the  definidona  of 
conversion  which  have  been  laid  down,  we  mnst 
bold  that  such  acts  amount  to  conversion.  ^  The 
principle  of  these  cases  is  laid  down  in  JZoHmm  v. 
Fowler.  There  Blackburn,  J.,  at  p.  969,  aaya 
there  of  the  defendants  in  the  action,  the  Measrs. 
Hollins :  "  Thcnr  knowinifly  and  intentionally 
assisted  in  transferriaff  the  dominion  and  property 
in  the  goods  to  MichoUs  that  Micholls  might  dia- 
pose  of  them  as  their  own,  and  the  plaintiffs  never 
got  them  back.  It  is  true  they  dia  it  as  broken 
for  Micholls,  and  not  fbr  any  benefit  for  themselves, 
bat  that  is  not  material"  Again,  Lord  Gaima,  in 
the  course  of  his  judgment  in  the  same  case,  says 
of  the  defendants  :  "  They  exercised  a  volition  in 
favour  of  Micholls  and  Co.,  the  resalt  of  wliiefa 
was  that  they  transferred  the  dominion  over  and 
property  ia  the  goods  to  Micholls,  that  MicfaoUs 
might  dispose  of  them  as  their  own ;  and  this,  I 
think,  within  all  the  authorities,  amounted  to  a 
cooversion."  These  expressions  seem  to  me  enoyy 
applio^le  to  the  present  case.  Taking  the  jadg- 
ment of  Brett.  J.  in  Fotoler  v.  HoUina  (L.  Bep. 
7  Q.  B.  630),  in  the  Exchequer  Chamber,  who  cer- 
tainly went  aa  far  as  any  of  the  other  judges 
against  persons  being  made  liable  for  oonveraiao, 
he  says,  at  p.  630.  th«t  "  the  true  proposition  as  to 
possession  and  detention  and  asporAtion  seems  to 
me  to  be  that  a  possession  or  detention  which  is  a 
mere  custody  or  mere  asportation,  made_  witiioat 
reference  to  the  question  of  the  property  in  goods 
or  chattels,  is  not  a  conversion."  But  cleariy  this 
case  would  not  be  treated  aa  not  amounting  to  a 
conversion  within  that  rule.  RolKn*  v.  JViwIar 
shows  the  distinction  between  cases  sniA  as  the 
present  and  the  oases  of  warehousemeBi-facton, 
and  carriers.  In  this  case  there  was  clearly  a  coa- 
version.  and  one  in  no  way  protected. 

Judgment  afirmed. 
Solicitors  for  the  appellant,  DiUon-WtXth,  EtOy, 
and  Co. 
Solicitor  fgr  respondent,  J.  J.  Lning. 
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Thursday,  June  12. 

(Sefore  BsAjmix,  Bbztt,  and  Gotiok,  L.JJ.) 

Miooni  V.  CoLviixx.  (a) 

SeiUenee  of  imprUonment — Oompt/Uation  of  time- 
One  ealendar  month — Expiration  of  eenienee. 

A  tentenee  of  one  ealendar  month's  imprUonment 
expiree  on  the  day  prseeding  that  day  which 
eorreepondt  numerieMy  in  tte  next  eueeeeding 
month  with  the  day  on  which  the  sentence  wo* 
passed.  If  there  is  no  aueb  eorreeponding  day 
in  the  n^  month,  then  the  sentence  expires  on 
the  last  day  of  that  month. 

Where  a  prisoner  was  sentenced  to  one  calendar 
month's  iTtiprisonmenl  on  the  Slst  Oct., 

Held  [affirming  the  cieeision  of  Denman,  J.),  that 
the  month  esopired  on  the  SOth  Nov. 

Apfxal  from  a  decision  of  DenmaD,  J.  giving 
judgment  for  the  defendant. 

The  action  was  to  recover  dama|ge8  ag^nst  the 
f^vemor  of  Coldbath  Fields  Pnson  for  alle^jed 
ulse  imprisonment  of  the  plaintiff.  At  the  tnal, 
before  Denman,  J.  and  a  oommon  jnry,  the  foUoir- 
ing  facts  irere  proved  in  evideooe  m*  admitted. 

The  plaintiff  was  convicted  by  a  Metropolitan 
police  magistrate  of  two  diffareat  aesanlts.  The 
convictioDB  took  place  at  H  a.m.  on  the  Slst  Oct., 
and  the  commitments  were  drawn  up  in  accordance 
with  the  sentences  passed.  The  plaintiff,  for  the 
first  assault,  was  sentenced  to  be  imprisoned  for 
"  one  calendar  month,"  and  for  the  second  assault 
"for  fourteen  days,  to  commence  at  the  expiration 
of  the  imprisonment  previonsly  adjndged."  The 
prisoner  was  accordingly  taken  into  the  onstody 
of  the  defendant,  who  was  the  governor  of  Cold- 
bath  Fields  Prison,  during  the  afternoon  of  the 
Slst  Oct.,  and  finally  relei^ed  at  9  a.m.  on  the 
14th  Dec.,  having  asked  to  be  released  on  the 
preceding  day.  Denman,  J.  on  these  facta,  asked 
the  jnry  to  assess  the  damages  (which  they  did 
at  20«.),  and  reserved  for  fnrtber  consideration 
the  question  whether  judgment  ought  to  be 
entered  for  the  plaintiff  or  defendant.  After 
bearing  the  arguments  of  counsel  on  further  con- 
sideration, the  learned  judge  directed  judgment 
to  be  entered  for  the  defendant,  with  coats. 

The  plaintiff  appealed. 

The  case  in  the  court  below  is  reported  40  L.  T. 
Bep.  N.  S.  522. 

The  plaintiff  in  person  contended  that,  as  his 
imprisonment  must  be  taken  to  have  commenced 
at  midnight  on  the  SOth  Oct.,  the  calendar  month 
expired  on  the  29th  Nov.,  and  that  beingao,  that 
be  ought  to  have  bees  released  on  Dec.  13. 
Otherwise,  he  said,  he  would  have  been  imprisoned 
the  whole  of  November,  which  was  a  calendar 
numtb,  and  one  day  in  October,  and  also  for  the 
fourteen  days.  He  submitted  that  the  question 
of  time  was  one  of  fact  for  tiie  jury. 

A.  L.  Smith,  tar  the  defendant,  was  not  called 
npon  to  arg^. 

B&AKWXLL,  L.J. — I  am  d  opinion  that  this 
judgment  must  be  afiBrmed.  Aa  Denman,  J.  said, 
there  is  no  donbt  a  plausible  arenment  for  the 
now  plaintiff  that,  according  to  nis  opinion,  he 
has  been  imprisoned  daring  the  whole  of 
November  and  one  day  in  October  as  oonati- 
tnting  one  calendar  month.  The  difficulty  really 
arises  becanse  the  term  "  calendar  month  "  is  not 

(a)  Beported  by  W.  Amxtot,  Esq.,  Biivl(ter'«t-Iiair. 


applicable  except  as  applied  to  particalar  montita, 
and  that  it  is  inapplicable  where  the  month  begins 
in  the  middle  of  a  particalar  calendar  month. 
Then  the  month  is  miade  ap  of  a  portion  of  two 
calendar  months,  which  may  be  of  nneqoal  lengths,' 
and  varioas  consequences  seem  to  follow.  It  is 
cloar  that  the  only  sensible  rule  which  can  be  laid 
down  is  this,  that  where  the  imprisonment  begins 
on  a  day  in  one  month,  so  many  days  of  the  next 
month  must  be  taken,  if  there  are  enoagh  days 
to  do  it,  as  will  come'np  to  the  date  of  the  day 
before  that  on  whioh  the  imprisonment  com- 
menced. That  is  to  say,  that,  if  the  day  of  im« 
prisonment  commenced  on  the  5th  of  the  month. 
It  most  go  on  nntil  the  4th  of  the  next  month; 
if  on  the  29th  ontil  the  28th.  That  is  to  say,  yoa 
moat  take  aa  many  daya  oat  of  the  next  month  aa 
had  passed  in  the  month  when  the  imprisonmont 
began  before  that  imprisonment  commenced.  If 
that  were  not  so,  see  what  the  oonsequenoes  would 
be.  The  plaintiff  says,  "  I  was  sent  to  prison  on 
Oct  Slst.  Therefore,  I  ought  to  have  been  let 
out  on  Nov.  29th.  Otherwise  I  should  have  had 
one  calendar  month's  imprisonment,  and  one  day 
of  another  month.  The  effect  of  his  argament  is 
this,  that  whei«aa  the  imprisonment  began  on 
Oct.  SOth,  it  ought  to  end  on  the  29th  Nov.  So 
ought  it  if  the  impriaonment  began  on  the  Slat. 
There  is  no  reason  why  that  should  be  so. 
Suppose  a  man  ia  aentenoed  to  two  calendar 
months'  imprisonment,  when  does  he  oome  oat  f 
Certainly  not  ontil  Deo.  SOth.  Now.  if  one  month 
ends  on  Nov.  29th,  how  do  yon  get  the  next  month 
ending  on  the  30th  P  The  only  way  to  make  sense 
of  it  is  to  apply  the  rule  I  have  mentioned.  It 
would  never  operate  to  the  prejudice  of  the  prisoner. 
If  he  was  sent  to  prison  in  a  long  month  he  woald 
get  thnrty-one  days ;  if  in  a  short  one  he  woabl 
tret  thirty  days.  If  he  was  sent  to  prison  in 
Febraary,  so  much  the  better  for  him.  If  hs 
went  to  prison  on  the  29th  Jan.,  according  to  the 
rule  expresMd  he  would  get  oat  on  the  28th  Feb. ; 
ao  he  would  if  he  went  to  prison  on  the  SUth  Jan. 
or  on  the  Slst  or  on  the  1st  Feb.  He  would  then 
have  the  benefit  of  an  imprisonment  shortened  by 
the  number  of  the  days  wanting  to  make  up  the 
days  which  bad  elapsed  in  the  month  in  which  he 
was  imprisoned  at  the  time  of  his  imprisonment. 
As  the  plaintiff  was  sent  to  prison  on  Oct.  Slst. 
there  were  thirty  days  wanting  from  the  next 
month,  and,  as  a  oonsequenoe,  the  month  did  not 
expire  nntil  the  SOth.  Then  the  fourteen  days  did 
not  begin  nntil  the  first,  and  the  plaintiff  there- 
fore was  duly  kept  in  prison  until  the  14th.  I 
think  tfae Judgment  should  be  affirmed. 

Bbbtt,  L.  J. — Tbe  expression  one  calendar  month 
is  a  legal  and  technical  phrase  to  which  we  must 
give  a  legal  and  technical  meaning.  It  doea  not, 
strictly  speaking,  mean  any  particular  number  of 
days,  but  one  month  according  to  the  calendar. 
We  must  therefore  loot  to  the  calendar  in 
calculating  it,  and  not  count  the  days.  Now,  one 
monsh  according  to  the  calendar,  in  my  view,  is 
one  month  from  the  day  of  the  imprisonment 
nntil  the  corresponding  numerical  day  of_  the 
next  month  less  one.  lu  some  cases  there  is  no 
corresponding  numerical  day  in  the  next  month, 
becanse  it  is  a  shorter  month  than  the  tme  in 
which  the  imprisonment  begins.  There  the  im- 
prisonment is  less  than  it  otherwise  would  have 
been,  and  in  favour  of  the  prisoner  it  must  end 
on  the  last  day  ot  the  short  month. 

Digitized  by  VjOOQIC 


748-V01.XL..N.8,]                         THE  LA.W  TIMES, 

[Aug.  S,  187«. 

Q.B.  Div.]                   Beg.  n.  Milledge  and  othebij,  Jostices  cf  Weymouth. 

[Q.B.  Dn. 

Cotton,  L.J. — I  am  of  the  same  opinion.  I 
think  DenmaD,  J.  was  right  in  dealing  iwith 
this  point  as  a  matter  of  law.  It  was  for  the 
judge  to  sa;,  on  the  meaning  and  constrac- 
tion  of  the  sentence,  what  was  "  one  calendar 
month."  The  plaintiff  contends  that  he  conld 
not  be  imprisoned  daring  the  whole  of  one 
calendar  month  and  one  day  of  another  month. 
The  question  then  is,  what  is  the  meaning  to  be 
giTen  to  the  term  "  one  calendar  month  P  "  I  am  of 
opinion,  although  diflScnlties  and  incongruities  no 
doubt  arise,  that  where  there  is  a  sentence  of  a 
calendar  month's  imprisonment  not  commencing 
on  the  first  day  of  the  month,  yon  must  consider  it 
as  expiring  at  twelve  o'clock  on  the  corresponding 
numerical  day  of  the  nest  month,  and,  if  there  are 
not  enough  days  in  the  next  month,  in  favour  of 
the  prisoner,  the  sentence  will  expire  on  the  last 
day  of  the  month.  The  consequence  is  that  he 
never  gets  a  lon|^  imprisonment  than  the  num- 
ber of  the  days  m  the  month  in  which  he  is  to  be 
imprisoned,  and  sometimes  will  get  a  leas  number 
of  days'  imprisonment  than  the  number  of  days 
to  be  found  in  the  calendar  month  for  which  he 
was  imprisoned. 

Appeal  ditmiiied. 

Solicitors  for  plaintiff,  Oold  and  Son. 

Solicitors  for  defendwt,  NiehoUon  and  Eerhert. 


HIGH    COURT   OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Thur$day,  May  15. 

(Before  Cockbuut,  C.  J.,  Mellor  and  Lush,  JJ.) 

Beg.  v.  Millesoe  and  othebs.  Justices  of  Wey- 

montb.  (a)             , 
Jtwitee  of  ike  peace — Diequdlifieation — Iwterett  in 
waiter  to  he  ajjudieatedupon — Justice  a  member 
of  urban  sanitary  atUhortty—PtibUe  Heaith  Act 
1875  (38  ^  39  VveL  e.  55),  s.  268. 
The  Local  Board  of  Health  for  the  borough  of  Wty. 
mouth  instituted  a  prosecution  under  the  Pithlie 
Health  Act  1875,  against  the  appeUcmtsfor  a  nui- 
sance committed  by  (hem,  and  M«y  were  convicted 
on  a  summons  by  the  justices  sitting  in  petty 
sessions.  Three  members  of  (he  town  council,  and 
as  such  members  of  the  urban  sanitary  OAUhority, 
sat  at  the  trial  tn  their  capacity  as  justices  of  the 
peace,  and  took  part  in  tiie  conviction  of  the 
cyipeUants.     The  appellants  moved  for  a  eer- 
ttorari  to  quash  the  conviction  on  the  ground 
that   three    of   the    justices    who    adjudicated 
on   the   summons   were   members  of  the  local 
authority  that  oi-dered  the  proseoulton,  and  so 
disqualified  because  of  their  interest  in  the  pro- 
ceedings 1  and  that  therefore  the  conviction  was 
bad. 
Held,  that  the  conviction  was  bad,  as  those  justices 
who  had  taken  part  in  the  proceedings  whiek  led 
to  the  prosecution  of  the  appellants  were  dis- 
qtuilified  by  their    interest  vn  the  matter  from 
sitting  at  the  hearing  of  the  summons. 
This  was  a  rule  to  show  cause  why  a  certiorari 
should  not  issue  to  bring  up  for  the  purpose  of 
quashing  it  a  conviction    made  by  the  justices 
for  the  borough  of  Weymouth  sitting  in  petty 
sessions.  

(<•)  Bsportad  by  A.  H.  Potsbb.  Esq.,  Buiister«t-I«w. 


It  appeared  that  there  was  an  alleged  nuisance 
committed  by  the  appellants  with  reference  to 
certain  timber  pounds ;  and  a  representation  with 
respect  to  this  nuisance  was  mode  to  the  Locd 
Government  Board,  and  they  in  turn  commnni- 
cated  with  the  local  urban  sanitary  authority 
of  Weymouth,  and  desired  them  to  abate  the 
nuisance;  and  that  they  would  approve  of  iny 
measures  undertaken  in  that  behalf.  ^  Tbeieapoa 
a  meeting  of  the  town  council  as  the  local  urban 
sanitary  authority  of  the  boroagh  was  convened, 
and  they  passed  a  resolution  that  an  inquiry  shonld 
be  made  into  the  alleged  nuisance,  and  a  report 
made  to  them.  On  the  receipt  of  that  report  they 
took  out  a  summons  against  the  appellants.  Three 
members  of  the  town  council  were  justices,  and 
sat  on  the  bench  when  the  summons  was  heard. 
The  section  on  which  the  respondents  relied  ma 
the  258th  of  the  Public  Health  Act  1875  (33  &  3» 
Vict.  c.  55). 

No  jastioe  of  the  peace  shall  be  deemed  iao^itUa  of 
acting'  in  cases  arising  under  this  Act  bj  reason  of  )at 
being  a  member  of  any  local  anthoritj,  or  by  reasoii  of 
his  being  as  one  of  several  ratepayers  or  as  one  of  u; 
other  olws  c^  persons  liable  in  common  with  the  otbeis  to 
oontribnte  to  or  be  benefited  by  any  rate  or  fund,  out  of 
which  any  expenses  incurred  by  snch  anthority  an  nnda 
this  Act  to  be  defrayed. 

put  Lewis  showed  cause. — The  three  magis- 
trates were  really  not  interested  in  the  matter; 
they  took  no  part  in  the  discnssion  at  the 
meeting  at  which  proceedings  against  the  ap* 
pellants  were  directed  to  be  taken.  They  had 
no  animus  sgainst  the,  appellants,  but  were  per- 
forming a  public  duty ;  they  oould  not  help  them- 
selves ;  as  members  of  the  town  council  tney  hid 
to  carry  out  the  directions  of  the  Local  Govern- 
ment Board.  Again,  they  are  not  incapacitated 
from  sitting  as  jnstioes,  Moause  the  258to  sectioo 
of  the  38  &  39  Vict  a  55  provides  for  snch  » 
case  as  this.  If  the  contention  of  the  appellants 
were  to  stand,  the  effect  would  be  that  a  toirn 
councillor  who  happened  to  be  on  the  oommiasion 
of  the  peace  would  be  obliged  to  retire  from  ths 
room  whenever  such  a  question  as  this  came  np 
for  discussion. 

Channell,  in  support  of  the  rule,  was  not  called 
upon. 

OocKBUBK,  O.J. — In  this  case  it  appears  tbst 
three  of  the  magistrates,  who  adjudicatcxl  upon  th< 
summons  issuea  against  the  appellant,  and  oon- 
victed  them,  were  members  of  the  town  council  of 
Weymouth,  and  in  virtue  of  that  office  members  of 
the  local  sanitary  authority  for  that  borough,  and 
so  parties  to  the  resolution  to  prosecute  the  appel- 
lants. They  therefore  assumed  the  doable  rob 
of  pmsecutors  and  judges  in  their  own  caoaa 
Mr.  Pitt  Lewis  urg^  upon  us  that  these  gentle- 
men conld  not  help  prosecuting;  the  answer  to 
that  plea  is,  they  were  not  obliged  to  sit  at  the 
hearing  of  the  case;  and  there  were  plenty  of 
magistrates  whose  services  were  available  for  the 
triid  of  the  case,  without  having  recourse  to 
those  who  had  participated  in  bringing  aboot 
the  matter  on  which  they  were  called  upon  to  pass 
their  judgment.  If  the  three  gentlemen  had  not 
sat  or  taken  any  part  in  the  hearing  it  would 
have  been  otherwise.  In  that  case  the  pro- 
visions of  the  Public  Health  Act  would  apply. 
That  enactment  certainly  does  not  warrant  a 
person  sitting  as  a  judge  in  a  cause  in  which  he 
is  a  prosecutor.    Although  it  may  be  that  a  msB 
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ritting  aa  judge  in  a  prosecution  which  he  has 
ordered  and  Arranged  mav  not  consoionsly 
feel  prejudiced,  but  may  even  oring  his  mind  nn- 
prejadiced  and  anbiassed,  to  oonsider  the  case 
impartially;  yet  the  public  inconvenience,  ques- 
tionable policy,  and  nnseemlineaa  of  a  pxtMeoator 
ntting  as  judge  in  hia  own  cause,  and  its  opposed- 
neas  to  all  our  reoeired  notions  of  right  and 
wrong,  and  of  justice  and  u^jnstioe,  make  u  hold 
that  this  oonvictioa  should  be  quashed.  The 
gentlemen  in  question  need  not  have  sat  on  the 
bench,  or  the  urban  sanitary  authority  might 
have  allowed  a  private  prosecution  to  have  issued, 
bat  the  latter  did  not  so  think  fit,  and  the  former 
did  not  refrain  from  sitting;  therefore,  for  the 
reasons  I  have  adduced,  I  think  this  conviotioa 
bad,  and  the  rule  for  a  eeriiorari  must  be  made 
abwlnte. 

MxLLOs  and  LusH^  JJ.  oononrred. 

Rule  dhiolvie. 

Solicitors  for  the  appellants,  Gomhe  and  Wain- 
Wright. 

Solicitors  for  the  respondents,  F.  J.  and  G.  F. 
BraSegnridge. 

COMMON   PLEAS   DIVISION. 

Friday,  May  2S. 

(Before    Lord    Colbridos,    O.J.,    DENUAtr   and 
LiNDUT,  JJ.) 

EkXA    SaVKK    MlNIlTG    COMPANT    V.    LeWIS    AHD 

Son.  (o) 

Company — Promotership — Promotion  money,  lia- 
biiity  to  refimd — Purehate  money,  application 
of— Fiduciary  charaeter. 

The  flaimt^e,  a  company  formed  to  purdiaee  and 
%eork  an  Ameriecm  mine,  lued  {he  aaendante  for 
(he  return  of  profite  received  by  the  hfendants  to 
the  IMS  of  and  a$  irueteet  for  the  plaintiffi. 
3%«  defendoMtt  were  metal  orohere  who  had 
hUherto  eold  the  ore  in  England  at  a  higher  rcUe 
of  eommieeion  than  wouU  he  paid  ^  the  mine 
patted  to  an  Englith  company,  and  they  received 
from  vendor  50001.  in  paul-«p  tharee  of  the  com- 
pany, which  he  had  received  t»  part  nayment  for 
the  mine.  The  defendaitUt  alleged  that  thie  wot 
received  under  an  arrangement  tpUh  the  vendor 
hy  which  they  were  to  be  eompeniated  for  their 
deereated  commiteion,  arul  to  be  remurterated  for 
anfi  tutietanee  they  might  give  in  idling  <&« 
mine.  The  defendantt  cud  in  fad  introdxtce  the 
vendor  to  an  xntending  purehater,  but  ihii  pur- 
ehate went  off;  cmd  the  defendantt,  having  ae- 
gwietced  in  a  protpeetut  which  referred  to  them 
at  wOling  and  able  to  antwer  inqiiiriet  relative 
to  the  mine,  did  in  fact  answer  tuah  irujuiriet 
made ,  by  intending  thareholdert,  without  dit- 
doting  thcU  they  had  reatontfor  dioiibting  at  to  the 
future  prospeelt  of  the  concern.  The  arrange- 
mentt  between  the  vendor  and  the  defendants, 
and  the  payment  to  the  latter,  were  unknown  to 
the  company.  The  jury  found  that  the  de- 
fendantt were  promoters,  and  added  that  if  the 
quettion  of  promotership  wat  left  to  them,  they 
intended  to  find  for  the  plaintiffs  for  the  amount 
of  the  paid-up  shares  received  by  the  defendantt, 
Sdd,  that  there  wat  evidertee  of  promotership  to  go 
to  the  jury ;  and  that  the  judge,  in  aistaining 

(a)  Bcportad  1)7  J.  A.  Foot*,  Sen,,  Baniatar^t-Law. 


from  ectplaining  to  the  jury  the  meaning  of  the 
word  "  promoter,"  had  not  mitdireeted  them. 
Pertont  who  get  tm  and  form  a  company  haive 

dutiet  towardt  it  orfore  it  comet  into  aaitiinee. 
There  may  be  promotert  of  a  company,  even  after 
it  it  regiiiered  and  incorporated,  other  than  itt 
directort,  to  long  at  it  it  not  in  a  poiition  to 
perform  the  oblSgationt  impoted  upon  it  by  itt 
ereatori. 
Action  by  a  company  for  profits  received  by  the 
defendants  to  the  use  of  and  as  trustees  for  the 
plaintiffs,  tried  before  Denman,  J.  at  Westminster 
on  the  24th,  25th,  26th,  and   27th  June  1878. 
The  jury  returned  a  verdict  for  the  pUuntifis, 
and  Denman,  J., after  further  consideration,  entered 
judgment  for  the  plaintiffs  accordingly. 

The  case  is  reported  upon  further  consideration 
ante,  40  L.  T.  Sep.  N.  S.  168,  where  the  Saots 
and  evidence  are  fully  set  out  in  the  judgment  of 
Denman,  J. 

A  rule  having  been  obtuned  to  enter  judgment 
for  the  defendants,  or  for  a  new  trial,  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury  of 
promotership,  and  on  the  farther  ground  of  mis- 

The  Jtlomey-Oentrcd,  Oortt,  Q.O.,  Bowen,  and 
FovXket  showed  cause. — Fromotership  is  a  qaes- 
tion  <A  fact,  not  of  law,  and  here  there  was  ample 
evidence  of  suoh  fact,  which  was  found  by  the 
jury.  The  contention  on  the  other  side  is  that  a 
man  can  only  act  as  a  promoter  of  the  particular 
company  that  he  has  in  his  mind  when  he  does 
the  act;  but  the  fiduciary  relation  of  promoter* 
ship  does  not  depend  upon  privity  between  the 
promoter  and  any  {wrtioolar  company : 

St  Barry  JSoiltooy  Oontpony,  L.  Bep.  i  Ch.  Div.  315, 

823. 
In  this  case  the  defendants  oo-operated  with  Park 
to  sell  the  Emma  mine  to  a  company ;  and  their 
silence  with  regard  to  the  report  of  the  mine 
experiment  was  equivalent  to  actual  co-operation : 
Tipton  V.  Toienand,  25  L.  J.  44,  C.  P.,  oitiiig  Co.  litt. 

180  b. 
The  misdirection  complained  of  is  that  the  judge 
did  not  explain  the  meaning  of  the  word  "  pro- 
moter," but  to  expect  this  would  in  effect  be  to 
require  him  to  give  a  definition  of  equitable  fraud. 
They  also  cited 

BttgnaVl  v.  Carlton,  37  L.  T.  Bep.  N.  S.  481;  L. 

Bep.  6  Ch.  Div.  371 ; 
Hea  Bombrtro  Pliotphaie   Company   (Limited),  v. 

Erlangtr,  36  L.  T.  Bep.  N.  S.  22 ;  L.  Bep.  5  Cb. 

Div.  73. 
Sir  H.  Jamet,  Q.C.,  HerscheU,  Q.O.,  and  Henn 
OaUint  in  support  of  rule. — There  was  no  real 
evidence  that  the  defendants  ever  acted  as  pro- 
moters. [Lord  CoLEBiDSE,  C.J. — Even  if  not  pro- 
moters, have  they  not  received  50002.  belonging 
to  the  company  P]  The  company  would  have  no 
risht  to  claim  it  back,  if  there  was  no  fiduciary 
relation  between  them  and  the  defendants.  [Lini>- 
LET,  J. — Not  if  the  defendants  took  with  notice  of 
a  breach  of  trust.]  There  was  no  evidence  of  a 
breach  of  trust.  Park  was  the  vendor,  entitled  to 
gret  the  best  price  he  could,  and  certainly  not  a 
promoter  having  a  fiduciary  relation  towards  the 
company  within  the  decision  in  BagnaU  v.  Carlton 
{ubi  tup.)  which  has  been  cited  on  the  other  aide : 

Fox  T.  Machrtth,  1  Wh.  A,  T.  L.  C.  115. 
Moreover,  the  money  was  received  from  Park, 
who  had  reduced  it  into  possession.    As  to  the 
misdirection,  we  do  not  complain  that  there  was  no 
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definition  of  the  word  promoter,  bat  that  the 
jury  were  not  assisted  in  deciding  whether  in  this 
particnlar  case  the  defendants  acted  as  promoters. 
The  mere  fact  that  l^ey  receired  money  does  not 
make  thmn  promoters  ;  there  mnst  be  something 
done  by  them  to  promote  ;  and  Iffire  no  act  of  the 
defendants  can  be  pointed  out  which  contributed 
towards  the  existence  of  the  plaintiff  company. 

C.  Bowen  in  reply. 

Oitr.  adv.  vwU. 

LiHJDiiBT,  J.  dalirered  the  jodf^ent  of  the 
conrt. — In  this  case  there  was  abundant  evidence 
to  show,  and  indeed  it  was  in  oar  opinion  clearly 
proved :  1.  That  the  defendants  knew  that  Park 
came  orer  here  to  sell  the  mine  to  a  company  to 
be  p^t  np  by  himself,  and  such  persons  as  he 
conld  indnce  to  assist  him.  2.  That  the  de- 
fendants were  prepared  to  assist  and  did  assist  Park 
in  his  endeaToars  to  sell  the  mine  here  to  a  com- 
pany to  be  formed  for  the  express  purpose  of  pur- 
chasing it.  3.  That  the  aefendants  had  been 
metal  brokers  to  the  former  owners  of  the  mine 
at  a  commission  of  2^  per  cent.,  and  that  there 
was  an  understanding  between  the  defendants 
and  Park,  that  he  should,  if  he  could,  procure 
them  to  be  appointed  the  metal  brokers  of  the 
new  company  at  the  usual  English  commission  of 
1  per  cent.  4  That  there  was  first  an  understand- 
ing;  and,  secondly,  a  verbal  promise  that  the 
defendants  should  be  liberally  remunerated  by 
Park  for  their  services  and  for  their  loss  of  com- 
missioo.  5.  That  this  remuneration  was  in  some 
shape  or  other  to  come  out  of  the  purchase  money 
to  be  paid  by  the  company.  6.  That  the  defendant 
left  Park  to  fix  the  price  of  the  mine,  to  get  up 
the  company,  and  to  manage  all  details  with  the 
company,  and  trusted  him  to  protect  their  in- 
terests. 7.  That  Park,  Grant,  and  others  accord- 
ingly proourad  the  plaintiff  company  to  be  formed, 
and  procured  it  to  buy  the  mine  for  1,000,0002., 
of  which  500,0002.  was  to  be  paid  in  cash,  and 
500,0002.  in  paid-np  shares  of  the  company.  8. 
That  the  defendants  became  metal  brokers  to  the 
new  company  on  the  terms  of  being  paid  the 
usual  Englisn  commission  of  1  per  cent.,  and 
allowed  themselves  to  be  referred  to  in  the  pro- 
spectus of  the  plaintiff  company  for  information 
concerning  the  mine ;  and,  so  far  as  such  refer- 
ence might  induce  people  to  take  shares,  the  de- 
fendants themselves  assisted  in  procuring  shares 
to  be  taken.  9.  That  the  defendants  knew  more 
of  the  mine,  and  of  its  doubtful  value,  and  of  the 
grounds  for  distrusting  Silliman's  report  in  its 
favour,  than  thej  chose  to  disclose ;  and  Park 
was  aware  of  this  and  promised  the  deiBudants 
liberal  remuneration  to  insure  silence  on  their 
pArt,  even  when  referred  to  for  information.  10. 
That  the  defendants  when  referred  to  were  studi- 
ously careful  to  preserve  that  silence  which  was 
essential,  or  at  least  conducive,  to  floating  the 
company.  11.  That,  pursuant  to  the  above  under- 
standing and  verbal  promise.  Park  gave  the  de- 
fendants 250  fully  paid-up  shares  of  the  company 
out  of  the  shares  given  to  him  by  tho  company  for 
the  mine;  and  Park  entered  into  an  agreement 
with  the  defendants  respecting  the  disposal  of 
the  shares  so  as  not  to  injure  the  sale  of  other 
shares  held  by  himself  and  others  who  had 
assisted  him  in  forming  the  company.  12.  That 
all  these  fitcts  (except  the  appointment  of  the 
defendants  to  be  metal  brokers  at  the  usual  com- 
mission of  1  per  cent,  and  the  reference  to  the  de- 


fendants for  information) were  stndionslycoDcesled 
from  the  pla  intifi  company.    Under  these  circum- 
stances the  jury  found  the  defendants  to  be  pn>- 
moters  of  the  company,  and  to  be  liable  to  restore 
to  the  company  the  valoe  of  the  250  shares  ob- 
tained by  them.    It  is  said  that  there  was  no  eri- 
denoe  to  go  to  the  jury  of  the  defendants  being 
promoters  of  the  oompaay  in  the  proper  sense  of 
that  expression ;  that  there  was  no  sufBoient  ex- 
planation of  the  proper  meaning  of  the  word 
given  to  the  jnry ;  and  that  the  defendants  ire 
entitled  to  jadgment,  or  at  all  events  to  have  t 
new  trial.    With  respect  to  the  word  promoters, 
we  are  of  opinion  that  it  has  no  very  definite 
meaning.    (See  Twyerott  v.  Qrtmt  36  L.  T.  Sep. 
N.  S.  469 ;  L.  Bep.  2  Ch.  P.  Div.  469).    As  used 
in  connection  with  com  panics,  the  term  pionotar 
involves  the  idea  of  exertion  for  the  pnrpoteo{ 
getting  up  and  starting  a  company  (or  what  is 
called  floating  it),  and  aTso  the  idea  of  some  dnty 
towards  the  company  imposed  by,  or  arising  from 
the  position  which  the  so  called  promoter  assumed 
towards  it.    It  is  now  clearly  settled  that  persons 
who   get  np  and  form  a  company  have  daties 
towards  it  before  it  comes  into   existence.    (See 
BagnaU  v.  Oarlion  37  L.  T.  Bep.  N.  S.  431 ;  L 
Bep.  6  Ch.  Div.  371 ;  and  per  Cairns,  G.  in  Brlanger 
V.  Ifew  Sombrero  PhogpJuiie  Company  (2  L.  Bep.  3 
App.  Gas.  1236 ;  36  L.  T.  Bep.  N.  8.  222).    More- 
over, it  is  in  oar  opini(m  an  entire  mistake  to 
suppose  that  after  a  company  is  registered,  its 
directors  are  the  only  persons  who  are  in  sach  a 
position   towards    it    as    to    be    under  fidndsry 
obligations  to  it.     A  person,  not  a  director,  may 
be  a  promoter  of  a  company  which  is  elready 
incorporated,  but  the  capital  of   which  has  not 
been  taken  up,  and  which  is  not  yet  in  a  position 
to  perform  the  obligations  imposed  upon  it  by  its 
creators.     (Soe  Taycrouv.  Qrant,ubisnp.).    "Hie 
defendants  say  they  owed  no  duty  to  uis  com- 
pany.   But  in  our  opinion  this  construction  can- 
not De  supported.  In  the  first  plaoe,  the  defendaatg 
left  Park  to  get  up  the  company  upon  the  under- 
standing that  they,  as  well  as  he,  were  to  profit 
by  the  operation;  they  were  behind  him;  they 
were  in  the  position  of  undisclosed  joint  adven- 
turers;   and    in    respect    of    their    interest  his 
obligations  and  theirs  are,  in  oar  opinion,  un- 
distinguishablci      The  defendants  in  fact  were, 
partly  by  assisting  Park  and  partly  by  leaving 
him  to  do  the  best  he  could  for  them  as  well  as 
himself,  in  the  position  of  promoters  of  the  com- 
pany.    In  the  next  place  the  defendants  became 
the  metal  brokers  of  the  company ;  and  it  became 
their  duty  not  to  take  from  the  company  for  their 
appointment  or  services  a  g^reater  remuneration 
than  the  company  knew  they  were  gettinjg.    The 
company  agreed  to  pay  the  usual  commission  of 
1  per  cent.,  and  haa  no  idea  that  the  defendants 
were    getting    50002.    in   addition    as   a  bonns. 
Whether  this  bonus  was  for  services  to  Parkin 
assisting  him  in  getting  up  the  company,  or  for  lost 
of  commission,  or  partly  for  one  and  partly  for 
the  other,  seems  to  ds  immateriaL    In  any  vievt 
the  defendants  being  agents  of  the  mine,  obtained 
a  large  profit  from  the  company  through  the  is- 
strumentality  of  Park.    This  profit  was  concealed 
from  the  company,  and  cannot  be  retained  by  the 
defendants.    Again,  the  acceptance  by  the  de- 
fendants of  the  reference  to  them  in  the  con* 
pany's  prospectus,  imposed  upon  the  defendant! 
a  dnty  to  the  company  to  answer  cindidly  such 
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ioqniries  as  mi((ht  be  made  by  intending  ^>pli- 
cants  for  shares.  The  defendants  by  this  accept- 
ance nndertook  the  duty  of  assisting  to  float  tne 
company,  by  answering  the  inquiries  of  persons 
proposing  to  take  shares  in  it,  and  they  did  in  fact 
answer  inqoiriee  in  sach  a  way  as  to  alla^  snspi- 
cion.  Upon  these  Kronnds  we  are  of  opinion  that 
there  was  ample  evidence  to  warrant  the  finding  and 
Terdiot  of  the  jnry ;  and,  in  our  opinion,  an  elabo- 
rate explanation  of  the  meanins  of  the  word  pro- 
moter would  not  have  been  of  any  advantage  to 
the  defendants,  nor  calonlated  to  give  any  real 
assistance  to  the  jury  in  diawing  proper  ooncla- 
sions  from  the  facto.  It  has,  however,  been 
urged  that  the  company  have  not  rescinded 
their  contract  with  Park;  and  that  so  long  aa 
that  contract  remains  unrescinded,  the  shares 
given  by  him  to  the  defendants  must  be  treated 
as  having  been  bis  to  give,  and  that  the  company 
cannot  claim  them.  Bat  the  moment  it  is  proved, 
as  in  this  case  it  is,  that  the  1,000,0001.  paid  by 
the  company,  altongb  nominally  paid  for  the  mine, 
was  only  colonrably  so,  that  some  portion  of  that 
sum,  say  50001.,  was  not  for  the  mine  at  all,  as  the 
company  supposed,  but  was  for  something  very 
vary  diflerent,  e.g.,  the  remuneration  of  the 
Messrs.  Lewis,  and  that  the  company  was,  without 
knowing  it,  really  paying  tham  for  [inter  oita) 
their  acceptanon  of  the  office  of  meUJ  brokers, 
and  for  concealing  their  own  misgivings  as  to  the 
mine;  and  when  it  is  further  proved,  as  it  is, 
that  the  shares  paid  to  the  defendants  were 
created  for  the  purpose  of  paying  them,  and  that 
the  company  was  never  informed  of  this;  it 
follows,  in  our  opinion,  that  the  company  cao 
recover  from  the  defendants  what  they  have  thss 
obtained  without  rescinding  its  contract  with 
Park.  We  are  aware  that  in  most,  if  not  all, 
casee  of  this  description,  which  are  to  be  found  in 
the  books,  there  has  been  evidence  to  show  how 
mnoh  of  the  price  paid  by  the  company  was  paid 
to  the  real  vendor  for  the  property  he  sold,  and 
how  mnoh  of  the  so  called  pnrohase-money  went 
into  the  pockets  of  the  promoters ;  and  we  see  the 
difficulty,  and  indeed  the  impossibility,  of  saying 
in  this  casA  how  much  of  the  1,000,0001.  was  paid 
for  the  mine  itself.  Farther,  we  aesnme  that 
Park  as  vendor  might  have  asked  any  pr'ce  he 
pleased  for  the  mine,  and  that  the  company  would 
oave  had  no  right  to  recover  from  him  or  any  one 
else,  the  price  the  company  paid,  or  any  part  of  it, 
simply  because  the  company  had  made  a  bad 
bargain,  or  because  Park  bad  made  a  large  profit 
by  the  transaction.  We  do  not  in  any  way  rely 
on  the  report  of  the  committee  of  investigation, 
alleging  that  nearly  200,000!.  was  paid  for  pro- 
motion money,  nor  do  we  attach  much  importance 
to  the  defendante'  nncandid  answer  to  the  charge 
made  against  them  in  the  How  newspaper.  Bat 
we  do  consider  it  proved  beyond  a  donbt  that 
some  part  of  the  1,000,000!.,  viz.,  so  much  as  was 
paid  to  the  defendants,  was  not  the  price  of  the 
mine  but  the  price  of  something  vei^  different ; 
and  that  the  defendants  knew  this  perfectly  well 
when  they  obtained  the  250  paid-up  shares  in 
qaestion  in  this  action.  For  the  reasons  we  have 
fjiren  we  think  that  the  verdict  was  right ;  that 
judgment  ought  not  to  be  entered  for  the  de- 
fendants; that  there  ought  to  be  no  new  trial; 
and  that  the  role  ought  to  be  discharged  with 
costs. 

JBuZe  discharged. 


Solicitors  for  the  plaintiffs,  Snell  and  Grsehip, 
Solicitors  for  the  defendante,  Burton,    Yeatet, 
and  Hart,  for  Tyrer,  Kenion,  and  Tyrer,  Liverpool. 


EXCHEQUEB     DIVISION. 

May  6, 1878,  and  Feb.  27, 1879. 

(Before  Kkixt,  O.B.,  Poliock  and  HuDDUSSTOir, 
BB.) 

OoDKH  V.  Hall. 

AFFIAL  PROV  ISFEKIOS  COURT. 

PrineipaX  and  agemt — Foreign  principal — Contrael 
tigtCid  hy  defendant  in  his  own  name  without 
qualifieation— Words  "  on  behalf  of  A.  B. "  in 
the  body  of  eontraet— Effect  of  on  eontraet. 

The  defendant,  an  ironfounder  and  machinist  ai 
Bwry,  having  set  up  some  miU  machinery  at 
Boanne,in  Franca, for  a  Frenelt  millowner  were, 
was  requested  by  htm  to  engage  an  overlooker  to 
manage  th«  maehinery,  and  accordingly,  on  the  7lh 
Dee.  1876,  a  written  agreement  was  drawn  up  and 
rigned  by  (&e  defendant  and  plaintiff,  at  Bury,  in 
the  following  terms:  "  I  hereby  agree,  on  behalf  of 
Jf.  B.  P.,  Boanne,  France,  to  engage  Mr.  Amos 
Ogden  "  {the  plaintiff^  "  overlooker,  at  the  raie  of 
41.  per  week,  ttrWi  traveling  expenses  there  and 
baae.  The  sum  of  80«.  per  week  to  be  paid  to 
his  wife  every  fourteen  days.  (Signed)  Robert 
SaU''^  {the  defendant),  "per  J.  Hall,  Amos 
Ogden."  Thereupon  the  plaintiff  proceeded  to 
Boanne,  receiving  lOt.  at  starting  from  the  ds'  • 
fendant,  and  entered  on  his  dutie*  as  overlooker 
at  the  miU  there,  and  continued  there  in  that 
capacity  tUl  the  middle  of  Oct.  1877,  when,  in 
consequence  of  a  mitunderitanding  with  M.  B.  P., 
the  French  millowner,  he  left  and  returned  to 
England.  During  the  plaintiff's  stay  in  France 
the  30*.  was  paid  to  his  wife  every  fortnight  by 
the  defendant  at  Bury,  and  upon  his  leaving 
France  a  sum  of  12Z.  wcj  paid  to  him  by  the  de- 
fendant's  agent  at  Boanne  to  enable  him  to 
return  to  England.  The  remainder  of  his  wage* 
under  the  contract,  except  a  balance  of  some  171., 
was  regularly  paid  to  him  from  time  to  h'me  by 
the  French  millowner.  For  this  balance  he  now 
sued  the  defendant. 

Held  {dissentienle  KeUy,  O.B.)  by  Huddleston  and 
PoUoek,  BB.,  giving  judgment/or  the  drfendant, 
that  the  ease  was  governed  by  the  decision 
of  the  Court  of  Appeal  in  Gadd  v.  Houghton 
(35  L.  T.  Bep.  N.  S.  222 ;  L.  Bep.  1  Ex.  Div. 
351  i  46  L.  J.  71,  Ex.),  there  being  no  distinction 
between  the  words  "  on  account  of  "  in  thai  ease, 
and  "  on  behaifof"  in  the  present  one  ;  and  that 
these  words  beina  in  the  body  of  the  eontraet  it 
was  immaterial  that  the  defendant  signed  the 
doewnent  in  his  own  name  uiithout  miaRfiealion, 
and  he  did  not  thereby  render  himseff  personally 
liable. 

But  contra  by  EMy,  O.B.,  there  was  a  difference 
between  tho  words  "  on  account  of"  and  "  on  be- 
haHf  of,"  and  the  present  ease  uias  distinguishaile 
from  Gadd  v.  Houghton,  and  was  similar  to  and 
governed  by  Tanner  v.  Christian  in  the  Queen's 
Bench  (4  EU.  #■  B.  591 ;  24  L.  J.  91,  Q.B.),  and, 
looking  at  the  terms  of  the  eontraet  and  the  facts 
of  the  ease,  the  defendant  was  persondUy  liable. 

Tee  plaintiff  in  this  action  sued  the  defendant  in 
(a)  Baporttd  hj  Hshbt  Leish,  Esq.,  Bairister-at-Law. 
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the  Salford  Hnndred  Conrt  for  rooneya  payable  to 
him  by  the  defendant  for  work  and  serrices  done 
and  rendered  by  the  plaintiff  as  the  hired  servant 
of  the  defendant,  and  otherwise  for  the  defendant, 
at  his  request,  and  for  wages  dae  to  the  plaintiff 
in  respect  thereof,  and  tor  travelline  and  other 
expenses  paid  and  disbursed  by  the  plaintiff 
daring  such  service,  and  for  money  dne  on 
accounts  stated. 

The  facts  of  the  case  were,  that  the  plaintiff  was 
an  overlooker  in  a  mill,  and  the  defendant  an 
ironfonnder  and  machinist  at  Bary,  and  that^in 
the  latter  part  of  the  year  1876  the  defendant  set 
up  some  machinery  at  a  mill  at  Roimne,  in  France, 
for  M.  Beluze  Pettier,  and  that  after  it  was  set  up 
Belnze  Pettier  requested  the  defendant  to  engage 
some  person  to  act  as  an  overlooker  and  to  manage 
the  machinery  for  him  at  his  mill  at  Boanne. 
Accordingly,  on  the  7th  Dec.  1876,  the  defendant 
engaged  the  plaintiff  npon  the  terms  contained  in 
the  following  agreement : 

Hope  Foundry,  Bniy,  Deo.  7,  1876. 
I  hereby  agree,  on  behalf  of  M.  Belaze  Pettier,  Boaime, 
Loire,  France,  to  engaee  Mr.  Amos  Ogden,  oTerlooker,  .at 
the  rate  of  4i.  per  week,  with  travnlHng  expenses  Uiere 
and  back.  The  anm  of  11. 10*.  per  week  to  be  paid  to  hia 
wife  every  fourteen  days. 

(Signed)  Bobebt  Hall, 

Per   John  Hall. 
(Signed)     Amob  Oodsn. 

The  verdict  was  entered  for  the  plaintiff,  leave 
to  move  being  given.  The  question  was  whether 
the  defendant  was  personally  liable. 

R.  H.  OoUins  having  obtained  a  rule, 

Orompton,  for  the  plaintiff,  showed  cause. — 
In  Oadd  v.  Houghton  and  another,  on  appeal 
from  the  decision  of  the  Exchequer  Division  (35 
L.  T.  Rep.  N.  8.  228 ;  L.  Rep.  1  Ex.  Div.  875 ;  4. 
L.  J.  71,  Ex.),  which  will  be  relied  on  by  the  defen- 
dant, there  were  clear  words  showing  that  the 
defendants  intended  to  exclude  their  personal  lia- 
bility ;  but  in  the  present  case  it  is  submitted  that 
there  are  no  such  words,  nor  anything  in  the  con- 
tract to  show  that  the  defendant  intended  to  save 
himself  from  personal  liability.  The  defendant 
here  signs  the  contract  in  his  own  name  without 
any  qualification  whatever ;  and,  as  was  said 
by  Mellisb,  L.J.  in  Qadd  v.  Houghton,  the 
question  must  be  decided  by  interpreting  the  lan- 
guage used  according  to  the  plain  and  natural 
meaning  and  interpretation  of  the  words;  and 
that  learned  judge  in  the  same  case  said  he  agreed 
with  what  was  said  by  Lord  Campbell  in  Parker 
T.  Wtnlov)  (7  E.  &  B.  942,  at  p.  947 ;  27  L.  J.  49, 
Q.  B.),  and  in  the  note  to  Thornton  v.  Davenport 
(2  Sm.  L.  C.  6th  edit.  343, 7th  edit.  384),  that  there 
must  be  something  very  strong  on  the  face  of  the 
instrunqent  which  a  man  has  signed  in  his  own 
name  as  a  contracting  party  to  prevent  the 
liability  which  primd  facie  attaches  to  him  as  a 
personally  contracting  pariy  from  so  attaching. 
The  case  of  Tanner  v.  Chrxttian  (4  E.  &  B.  591 ; 
24  L.  J.  91,  Q.  B.)  is  very  similar  to  the  present 
case,  and  is  an  authority  in  favour  of  the 
present  plaintiff,  and  the  judgments  of  Lord 
Chunpbell,  C.J.,  and  Wigbtman  and  Crompton,  JJ. 
in  that  case  strongly  support  the  present  con- 
tention in  his  behalf.  Here,  as  in  that  case,  it  is 
the  defendant  who  engages  the  plaintiff  and  also 
acts  afterwards  under  the  contract  in  paying  him 
money  on  account,  and  also  in  paying  the  weekly 
allowance  to  tun  wife.    In  Paice  r.  Walker  and 


another  (22  L.  T.  Bep.  N.  8.  547;  L.  Sep.  4 
Ex.  173;  39  L.  J.  109,  Ex.)  Kelly,  C.B. 
said,  that  nnroerons  cases  had  decided  that 
the  use  of  the  words  "  as  agents  for "  in  the 
body  of  the  contract  di<i  not  prevent  liability 
attaching  to  a  party  who  signed  the  contract 
as  a  principal ;  and  his  Lordship  there  referred 
to  Lennard  v.  Robinson  (5  EM  &  B.  125 ;  24  L  J. 
275,  Q.  B.)  as  one  of  the  cases  that  had  so  decided 
that  point.  Lennard  v.  Robinson,  however,  dif- 
fered from  the  present  case  in  this,  that  tliere, 
in  the  body  of  the  instrument  (a  oharter-part]r),the 
defendants  contracted  as  principals,  bat  ei^ned 
the  documents  "by  authority  of  and  as  agents  for"k 
foreign  principal;  yet  the  court  held  that  the; 
had  made  themselves  liable  personally.  In  another 
case,  also,  anterior  to  that  of  Pates  v.  WaUttr,  via. 
Deslandes  v.  Gregory  and  another  (affirmed  oa 
appeal,  2  L.  T.  Rep.  N.  8.  634 ;  2  EL  &  SI.  61S; 
30  L.  J.  36,  Q.  B.),  where  a. charter-party  made  ia 
London  between  the  plaintiff,  shipowner,  and  (he 
defendants  "as  agents  "for  a  foreign  priocipaL 
merchants  and  charterers,  was  signed  "for  D" 
(the  plaintiff)  "owner,  H.  G.  as  agent."  "fiwS. 
F.  of  Anamaboe,  G.  Brothers"  (the  defendaaks) 
"  as  agents,"  the  defendants  were  held  not  liable  per 
Bonally  as  principals  on  the  charter-party,  they  hav- 
ing contracted  in  the  body  of  the  charter-party  m 
agents,  and  having  signed  it  "for"  the  principal  aad 
as  "  agents."  The  words  in  the  present  iustra- 
ment,  "  on  behalf  of."  differ  materially  in  their 
import  and  meaning  from  the  words  "  on  aocoantof" 
in  Oadd  v.  Houghton,  the  latter  having  a  well- 
known  definite  technical  meaning  in  the  oomme^ 
cial  world,  while  it  is  submitted  the  former  woidi 
have  not,  and  there  is  therefore  a  clear  distinc- 
tion between  that  case  and  the  present. 

R.  Henn  OoiUins  for  the  defendant,  eonfra.— The 
short  point  really  is,  what  is  the  meaning  of  the 
words  "  on  behalf  of  "  in  the  present  case,  and  the 
words  "on  account  of"  in  Gadd  v.  HougUa*. 
Unless  they  can  be  distinguished,  which  I  sabmit 
they  have  not  bepn  and  cannot  be,  then  Oadd  J. 
Houghton  is  conclusive  on  the  present  occasion  is 
the  defendant's  favour.  The  words  "  on  behalf  of 
are  not  words  of  description,  and  are  subsiantiaUyi 
and  to  all  practical  intents  and  purposes,  similar 
to  "on  account  of,"  which  were  held  in  Oadd  v. 
Houghton  to  import  the  strongest  form  of  agen^, 
and  It  is  difficnlt  to  see  what  other  form  of  woroi 
could  be  used  to  show  an  intention  to  contract  aa 
an  agent  and  not  as  a  principal.  I  accept 
every  word  of  the  ruling  of  Kelly,  C.B.,  in 
Paiee  v.  Walker,  in  which  his  Lord-ihip  held 
that  the  words  "  as  agent "  were  descriptive  of 
the  party's  position  only,  and  that  ratio  deadendi 
stands  unimpeaohed  by  the  decision  of  the  Ooart 
of  Appeal  in  Qadd  ▼.  Houghton.  The  case  of 
Tanner  v.  Ohristian  is  open  to  two  remarks,  M 
has  been  observ3d  by  Pollock,  B. :  first,  ic  is 
a  case  of  some  antiquity,  and  the  conrti 
have  since  that  time  vieweid  these  cases  diffe^ 
ently;  and  secondly,  there  were  in  that  case 
various  Btipniations  m  the  contract,  and  one  alone, 
namely,  that  Christian  was  to  reoeive  the  rent 
as  a  trustee,  was  sufficient  to  make  him  pe^ 
sonally  liable.  In  the  present  case  the  whole 
consideration  moving  from  the  plaintiff  was  to  be 
given  in  France  to  the  foreign  principal.  The 
contract  here  may  be  difficult  to  construe,  bat 
certainly  there  is  no  ambiguity,  either  latent  or 
patent  in  it,  and  evidence,  therefore,  is  not  only 
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nnneoessary,  bnt  inadmissible.  I  do  not  eaj  that 
the  ooort  are  not  to  look  to  the  surroonding  cir- 
camstanoes,  bit  I  contend  that  the  docnment 
itself  is  the  controlling  matter,  and  unless  there 
be  any  ambi^oity,  the  sarroonding  circamstanoes 
are  inadmissible.  In  Qadd  r.  Houghton  there  was 
an  overriding  improbability  of  any ,  intention  to 
give  credit  to  the  foreign  principal,  yet  neverthe- 
lesa  the  Court  of  Appeal  attaoned  such  force  to 
the  words  "  on  account  of"  that  they  held  that 
the  defendants  who  had  si^ed  the  contract  were 
not  liable  personally,  and  it  is  difficult  to  see  how 
the  words  in  this  case  '*  on  behalf  of "  can  be 
got  rid  of.  He  referred  also  to  Armttnmg  y. 
Stoket  and  another  (26  L.  T.  Bep.  N.  S.  872;  L. 
Bep.  7  Q.  B.  Div.  598;  and  Bouthweia  and 
another  V.  Bovdiieh  (34  L.  T.  Bep.  N.  8.  133; 
L.  Bep.  1  0.  P.  Div.  100-374;  45  L.  J.  374-630, 
Q.  B.),  and  contended  in  conclusion  that  the 
decision  of  the  Court  of  Appeal  in  Qadd  y.  Houghton 
was  directly  in  point  and  binding  upon  the  court 
in  this  case. 

Hddslssion,  B. — The  whole  (question  turns 
npon  the  way  in  which  the  instrument  in 
question,  the  contract  in  fact  between  the 
parties  in  this  case,  is  to  be  construed.  It  is  in 
the  following  terms  :  "  I  hereby  agree,  on  behalf 
of  Ifons.  Belaze  Pettier,  Boanne,  Loire,  France, 
to  engage  Amos  Ogden  overlooker,  ut  the  rate  of 
4L  per  week,  witn  travelling  expenses  there 
and  back.  The  sum  of  12.  10«.  per  week  to  be 
paid  to  his  wife  every  fourteen  days,"  and  this  is 
signed,  "Bobt.  Hall,  per  John  Half."  Now,  in  the 
notes  to  the  case  of  Thomson  v.  Davenport  (3  Sm. 
L.  Gas.,  p.  386, 7th  edit.,  by  Messrs.  Henn  Collins 
and  Arbuthnot,  p.  374,  in  the  6th  edit.),  it  is  said  : 
"  In  all  these  cases  the  qnesiion,  whether  the  per- 
son actually  signing  is  to  be  deemed  to  be  con- 
tracting personally  or  as  agent  only,  depends  upon 
the  intention  of  the  parties,  as  discoverable  from 
the  contract  itself ;  and  it  may  be  laid  down  as  a 
general  rule,  that  where  a  person  signs  a  contract 
in  his  own  name  without  qnaliScation,  he  is  jtrimd 
fade  to  be  deemed  to  be  a  person  contracting  per- 
sonally ;  and  in  order  to  prevent  this  liability  from 
attaching,  it  must  be  apparent  from  the  other 
portions  of  the  document  that  he  did  not  intend 
to  bind  himself  as  principal."  Now  here,  the  de- 
fendant sigoed  this  document  in  bis  own  name 
'without  any  qualifloation,  and  primdfaeie  therefore 
he  "  contracted  personallv."  But  then  comes  the 
question  whether  or  not  there  are  an^  words  in  any 
other  portion  of  the  document  which  show  that 
the  defendant,  though  he  signed  the  instrument 
without  qualification  in  his  own  ntbne,  "  did  not 
intend  to  bind  himself  as  principal,"  and  we  find 
that  at  the  very  commencement  of  the  instrument 
it  is  stated  that  he  is  entering  into  the  agree- 
ment "  on  hehaHf  of"  another  person.  Now,  what 
ia  the  meaning  of  these  wcnrds  "  on  behalf  of 
Mons.  Belnze  Pettier,"  &o.  ?  If  they  are  to  be 
considered  as  words  of  desoription  merely,  as  was 
done  with  regard  to  the  words  "  As  agent  for  John 
Schmidt  ana  Co.,"  in  the  case  of  Paiee  v. 
Walker  and  another,  on  which  case  the  plaintifTs 
counsel  has  so  strongly  relied  in  the  prasent  case, 
then  of  course  the  plaintiff  will  succeed  in 
establishing  his  claim  against  the  defendant ;  but 
if,  instead  of  being  read  as  mere  words  of  descrip- 
tion, tfae^  are  held  to  be  words  indicating  the 
capad^  m  which  the  defendant  made  and  signed 
the  contracl,  namely,  that  he  made  it  "  on  behalf 


of "  or  "  as  agent  for "  Mons.  Beluze  Pettier, 
they  would  then,  in  my  opinion,  be  words  of  the 
same  import  as  the  words  "  on  account  of"  in 
the  case  of  Ootid  v.  Houghton  in  the  Court 
of  Appeal.  In  Qadd  v.  Houghton  this  court  held 
that  tne  defendants  in  that  case  were  liable  on  the 
gronnd  that,  not  having  qualified  their  signature 
to  the  contract  by  words  showing  that  they  con- 
tracted as  agents  or  brokers  only  for  other  persons, 
they  must  oe  taken  to  have  contracted  person- 
ally, and  that  the  case  was  undistingnishable 
from  that  of  Paiee  v.  Walker ;  but  the  Court  of 
Appeal  overruled  the  decision  of  this  court  in 
Qadd  V.  Houghton,  and  held  that  the  case  was  ao; 
governed  by  Paiee  t.  Walker;  that,  whatever 
might  be  the  decision  in  that  case  upon  the  words 
"  as  agent  for,"  yet  the  words  "  on  account  of  "  in 
Oadd  V.  Houghton  were  not  at  all  ambiguous,  and 
that  it  was  impossible  to  make  them  words  of 
description  merely,  and  that  the  effect  of  them  at 
the  beginning  or  in  the  body  nf  the  contract  had 
effect  and  operation  throughout  the  whole  docu- 
ment, including  the  signature,  and  that  the  addi- 
tion of  those  words  after  the  signature  would  not 
have  added  anything  to  what  had  been  previously 
stated  in  the  body  of  the  instrument.  Archibald. 
J.,  in  bis  judgment  in  that  case,  said,  "  The  usnal 
way  in  which  an  agent  contracts  so  as  not  to  render 
himself  personally  liable,  is  bv  signine  '  as  agent.' 
That,  however,  is  not  the  onlv  way,  because,  if  it 
is  clear  from  the  body  of  the  contract  that  he 
contracts  only  as  agent,  he  would  save  his 
liability.  No  words  could  be  plainer  than  the 
words  in  the  body  of  the  contract  here,  '  on 
account  of  Morand  and  Co,'  to  show  that  the 
defendants    contracted    only    as    agrents ; "    and 

Soain,  J.  also  expressed  himself  to  the  8am» 
feet.  New,  I  think  that  the  words  "  on  behalf  of  ' 
in  the  body  or  at  the  beginning  of  the  instrument 
of  contract  here  are  of  the  same  import  and  to 
the  same  effect  as  the  words  "  on  account  of  "  in 
Oadd  V.  HouglUon,  and  show  that  the  present 
defendant  was  contracting  not  on  his  own  account 
and  liability,  but  "as  agent"  for  Mons.  Beluze 
Pettier.  I  can  see  no  distinction  or  difference 
whatever  between  them,  and  that  being  so,  the 
case  of  Oadd  v.  Houghton  in  the  Court  of  Appeal 
is  a  conclusive  authority  in  favour  of  the  ckfen- 
dant,  for  whom,  therefore,  I  am  of  opinion  that 
judgment  ought  to  be  entered. 

Pollock,  B. — I  am  of  the  same  opinion.  Looking 
at  the  words  of  the  contract  in  the  present  case, 
which  are  as  follows  [his  Lordship  here  read 
the  contract  as  set  out  in  the  case],  I  am  certainly 
of  opinion  that  the  case  is  governed  by  the  decision 
of  the  Court  of  Appeal  in  Oadd  v.  Houghton. 
That  case  was  onginally  tried  before  me  at 
Liverpool,  where  I  held  that  the  defendants 
were  not  liable ;  and  when  the  case  came  before 
this  court  on  a  rule  for  a  new  trial,  the  ooart 
seemed  to  think  that  the  case  was  governed  by 
the  decision  in  Paiee  v.  Walker,  and  that  the 
words  "  on  account  of "  occurring  only  in  the 
body  of  the  contract,  and  the  contract  itself 
being  signed  by  the  defendants  in  their  own  name 
without  qualification,  there  was  nothing  to  show 
the  primd  faeie  liability  of  the  defendants  as 
having  contracted  personally;  and  accordingly 
my  ruling  at  Nisi  Pnns  was  ovet  ruled.  But  when 
the  case  came  before  the  Court  of  Appeal,  that 
court  overruled  the  decision  of  this  court  upon 
that  point,  and  held  that  the  case  was  not  governed 
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by  Paiett  t.  Walker,  between  which  case  and  that 
of  Oadd  T.  Houghton  they  escablished  a  clear 
distinction.  But  then  Mr.  Crompton,  on  the  part 
of  the  present  plaintifE,  has  nrged  and  relied 
Btronfrly  npon  the  fact  of  the  snm  of  IL  10*.  a 
week  being  paid  to  the  pluntiff's  wife  by  the 
defendant — payment  which  he  says  was  by  the 
terms  of  the  contract  expressly  agreed  to  be 
made  to  the  wife  by  the  defendant — as  a  circam- 
gbance  showing  or  leading  to  the  conclusion  that 
the  defendant  is  the  party  personally  liable  on  this 
contract.  Bat,  in  truth,  the  contract  does  not 
provide  for  the  payment  of  that  snm  by  the 
defendant.  It  states  merely  that  the  sum  of 
11. 10a,  per  week  is  to  be  paid  to  the  plaintiff's 
wife  every  fourteen  days,  and,  althoagh  as  a 
matter  of  fact,  and  preanmably  of  convenience 
as^  between  the  parties,  the  defendant  did  pay 
this  snm  to  the  plaintiEf's  wife,  the  payment 
might  Teiy  well  have  been  made  by  the 
French  prmoipal,  M.  Beluze  Pottier,  by  post- 
oflSce  order,  or  in  varioas  ways  other  than  by 
the  hands  of  the  defendant.  I  am  of  opinion, 
as  before  mentioned,  that  the  present  case  is 
governed  by  Oadd  v.  Hotighton  in  the  Appeal 
Conrt,  and  therefore  it  is  nnnecessaiy  to  say  anv- 
thing  more  than  that  I  think  oar  judgment  shoold 
be  in  favour  of  the  defendant. 

Kelly,  O.B. — In  this  case  I  have  the  misfortane 
to  differ  in  opinion  from  my  two  learned  brothers 
who  have  just  preceded  me  in  delivering  their 
judgments.  The  guiding  nrinoipK  or  rule  of  law, 
in  this  matter  is  well  laid  down  in  the  passage 
from  the  notes  to  the  case  of  Thonuon  v.  Davenport, 
in  Smith's  Leading  Cases,  which  has  been  so  often 
referred  to  in  the  course  of  the  present  argument, 
that  a  person  signing  a  contract  in  his  own  name 
withoat  qnalificalion  is  to  be  deemed  to  be  con- 
tracting personally,  unless  there  be  something  in 
the  document  itself  which  shows  that  it  was  not 
his  intention  to  render  himself  liable  as  a  principal. 
Now,  here  the  defendant  did  sign  this  contract  in 
his  own  name,  without  any  qu^ifioation  whatever, 
and  the  question  for  our  consideration  is,  whet-her 
or  not  there  is  anything  in  the  contract  itself  to 
do  away  with  the  prima  fade  presumption  of  his 
personal  liability.  That  depends,  of  coarse,  en- 
tirely upon  the  construction  to  be  put  upon  the 
written  contract,  and  whether  we  can  find  any- 
thing in  it  that  shows  conclusively  that  he  had  no 
intention  to  bind  himself  personally.  The  words 
of  the  contract  are,  "  I  hereby  agree  on  behalf  of 
Mens.  Beluze  Pottier,"  and  so  forth.  Kow,  I 
can  see  nothing  in  those  words  "  on  behalf  of" 
that  shows  the  absence  of  any  such  intention  on 
the  part  of  the  defendant  The  authorities  and 
cases  on  the  subject  which  have  been  referred  to 
are  numerous,  and  also  no  doubt  somewhat  at 
variance.  In  Gadd  v.  Houghton,  so  strongly 
relied  _  on  by  the  defendant's  counsel,  and 
on  which,  too,  my  learned  brothers  mainly  base 
their  jadgments  in  the  present  case,  the  words  are 
totally  different.  The  words  "  on  account  of " 
which  are  used  in  that  case  have  an  nndoubted, 
general,  well-known,  and  defined  meaning  in  all 
matters  of  trade  and  commerce,  and  there  is,  in 
my  opinion,  a  manifest  difference  and  distinction 
between  them  and  the  words  ''  on  behalf  of  "  in 
the  present  case.  The  case  of  Tanner  v.  Christian 
{■tiM  tup.)  is,  I  think,  directly  in  point  here.  In 
that  case  the  defendant  had,  as  here,  signed  the 
contract  in  his  own  name  without  (][aalification. 


but  in  the  body  of  the  contract  it  is  stated  (o 
be  made  between  Christian  "  for  and  on  the  part 
of"  Notris  of  the  first  part  and  the  defeauat 
Tanner  of  the  second  part ;  and  Lord  Campbell 
in  his  judgment,  ^ter  stating  that  the  real  qoei- 
tion  was  whether  the  defendant  was  intended  to 
be  personally  liable,  and  that  he  had  eoxae  to  the 
conclusion,  on  looking  at  the  frame  of  the  agree- 
ment as  a  whole,  that  he  was,  goes  on  to  »j-. 
"  Lot  OS  see  what  is  the  language  employed.  It  ii 
a  memorandum  of  agreement,  betwe«i  whomf 
J.  A.  Christian  of  the  first  part.  To  be  sue  the 
words  are  added  '  for  and  on  the  part  of  Nottii; 
but  still  Christian  is  the  party ;  he  agrees,  thon^ 
it  it  still "  for  and  on  the  part  of  "  Norris.  Then  we 
must  go  farther  and  see  what  is  to  be  doae."  Laid 
Campbell  then  goes  on  to  refer  to  the  other  puts 
of  the  contract  in  which  Christian  was  to  be  the 
acting  party  in  doing  certain  things  under  the 
contract,  and  he  adds :  "  I  think,  therefore,  that  die 
intention  was  that  he  was  to  carry  the  oontnct 
into  effect ;  and  he  signs  the  agreement  not  by 
procuration  for  Norris,  but  in  his  own  name;  so 
that  I  think  he  personally  undertakes  for  its  per 
formance."  Now,  what  are  the  words  of  the 
present  contract  F  "I  hereby,  on  behalf  of  Uooi. 
£elaae  Pettier,  agree  to  eneage  Amos  OgdeD,''&c 
Now  who  actually  personal]^  did  engage  the  pliin- 
tiff  P  Why,  the  defendant  Then,  with  regard  to 
the  money  part  of  the  transaction,  it  ires  the 
defendant  hunself  who  paid  the  plaintiff  lOL  to 
start  with  on  his  leaving  Bury  for  France  in 
Deo.  1876 ;  nor  can  we  quite  overlook  the  fiet 
that,  npon  the  plaintiff's  quitting  France  ia  Oct 
1877,  it  was  the  defendant's  agent  there  who 
paid  the  plaintiff  12L  to  enable  him  to  letam 
to  England ;  and,  moreover,  it  is  the  defendant  who 
pays  the  thirty  shillings  every  fortnight  daring 
the  plaintiff's  absence  to  thelatter's  wife.  Tbon^ 
it  is  not  expressly  said,  in  the  written  agreemoit, 
by  whom  this  sam  was  to  be  p:ud,  yet,  eeeipg 
that  the  defendant  was  at  Bury,  and  the  plain- 
tiff's wife  was  also  at  Bury,  there  can  hardly, 
I  think,  be  the  shadow  of  a  donbt  that  the 
contract  contemplated  and  intended  that  this 
payment  should  be  made,  as  in  fact  it  was, 
and  as  I  think  it  could  only  be  made  by  the  hands 
of  the  defendant.  Iiastly,  we  find  that  the  de- 
fendant signs  the  contract  iu  his  own  name,  end 
not,  as  Lord  Campbell  puts  it  in  Tanner  t. 
Christian,  " hj  procuration"  or  "as  agent  for" 
Beluze  Pottier,  but  in  his  own  name  withoat  uj 
qualification.  Looking,  then,  at  the  autbwities 
that  have  been  cited,  and  particularly  at  the  jadg- 
ment  of  Lord  Campbell,  O.J.  in  Tanner  v.  Ckru- 
tian,  and  finding  things  to  be  done  by  the 
defendant  alone  under  the  contract  and  lATieg 
regard  also  to  the  manifest  distinction  that,  in  my 
opinion,  exists  between  the  words  "on  aocouat 
ot "  and  "  on  behalf  of,"  which  latta:  words  are.  I  | 
think,  in  effect,  equivalent  to,  if  not  identically  the  | 
same  as,  the  words  "  on  the  part  of,"  I  *""  °}  j 
opinion  that  this  case  is  distinguishable  from,  tod 
is  not  governed  by,  that  of  ChM  v.  Hbu^Mmm  the 
Conrt  of  Appeal,  and  that  conseqaently  the  jads- 
ment  of  the  court  below  in  favour  of  the  plMOt'O 
should  be  affirmed ;  but,  as  the  majority  of  the 
conrt  are  of  a  different  opinion,  that  judgment 
will  be  reversed  and  judgment  will  be  entered  for 
the  defendant.  Judgment  for  the  defeniant 

Solicitor  for  the  plaintiff,  /.  Stringer,  Mandiey 
ter. 
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Solioiton  for  the  defendant,  Glarle,  Woodcock, 
and  'Ebylmi,  agents  for  T.  A.  and  /.  Orundy  Mid 
Op.,  Manchester. 


Monday,  Juim  23. 

(Before  Ksllt,  C.B.  and  Hawkihs,  J.) 

BvcnoH  V.  HiGos.  (a) 

Co*<*  of  action  whore  money  paui  tn<o  oour<  and 
not  aeeepled  by  plaintiff  in  latiffaetion — Report 
oj  ofieial  referee — Onler  LV.,  r.  1. 

AtOonfor  damagee/or  brettehes  of  eovanani;  money 
paid  info  court  by  ihe  defendant  toithout  odmit- 
iJN^  the  breaehee;  plaintiff  repUee  th<U  thenumey 
pmd  into  eowrt  i»  not  miough  to  eaUtfy  hie  claim. 
Ittue  joined,  a^d  referred  to  an  official  referee, 
vho  find*  in  favoitr  of  the  defendant  ai  to  the 
tuffle%eney  of  the  money  paid  in. 

Eeld,  that  the  court,  in  Oie  exereite  of  the  diecretion 
weeted  in  it  by  Order  LV.,  r.  1,  should  in  such 
eases  dUow  the  plaintiff  his  costs  of  action  wp  to 
the  time  of  payment  into  court,  and  to  the  clefen- 
dant  hie  costs  of  the  action  subsequent  to  the 
payment  into  court. 

I«ngridge  v.  Campbell  (2  Ex.  Bio.  281)  diseueetd. 

Motion  by  defendant  to  have  the  report  of  an 
offiraal  rereree  adopted  by  the  conrt  under  sect. 
56  of  the  Judicature  Act  1873,  and  for  jadg- 
ment  to  be  entered  accordingly,  together  with 
judgment  for  the  costs  of  the  action  and  of  the 
reference  to  the  official  referee. 

The  action  was  bronght  on  a  covenant  to  keep 
in  good  repair  contained  in  a  lease  under  which 
the  defendant  held  certain  premises  of  the 
plaintiff. 

The  plaintiff  claimed  5002.  damages  for  dilapi- 
dations. The  defendant  traversed  the  breaches 
assigned,  and,  without  admitting  his  liability,  paid 
1502.  into  conrt,  alleging  that  it  was  enough  to 
satisfy  the  plaintiffs  claim.  The  plaintiff  replied 
that  the  sum  was  not  sufficient,  and  thereon  issne 
was  joined.  The  question  was  thereupon  referred 
to  an  official  referee  to  inquire  and  report ;  and 
the  referee  accordingly  reported  that  the  sum 
paid  into  conrt  by  the  defendant  was  enough  to 
satisfy  the  plaintiff's  claim  in  respect  oT  the 
hnaohes  alleged. 

Nasmith  for  the  defendant,  in  moving  the  conrt 
to  adopt  the  referee's  report  and  that  judgment 
might  be  entered  in  accordance  with  it,  asked 
that  judgment  might  be  entered  for  the  defendant 
for  all  the  costs  of  the  action  on  the  anthority 
of  Langridge  v.  OampbeU  (2  Ez.  Div.  281). 
CKsLLT,  C.B. — ^The  plaintiff  has  been  obliged  to 
bring  this  action  iu  order  to  obtain  payment  of 
the  sum  of  1501.  The  defendant  should  have  paid 
it  before  action.  In  Langridge  v.  Campbell  (2  Ez. 
Div.  281)  the  costs  of  the  cause  were  "  to  abide 
the  event."  There  were  no  pleadings  in  that  case, 
and  I  expressly  limited  m^  decision  to  cases  in 
which  there  were  no  pleadings.  Here  there  are 
pleadings,  and  the  ordinary  course  must  be  fol- 
lowed. HA.WXIB8,  J, — In  Langridge  v.  Camp&eZZ  I 
decided  at  chambers  that  the  plaintiff  was  entitled 
to  have  his  costs  of  the  action  np  to  the  time  of 
payment  into  court,  and  the  defendant  his  costs 
Bobsequent  to  that  payment,  and  I  have  not 
changed  the  opinion  I  then  formed.] 

A.  PoweU  for  the  plaintiff.— The  oonrt  have  dis- 
(a)  Baportad  \>j  W,  Wills,  Esq.,  BuTi(ter-st.Law. 


cretion  to  deal  with  the  costs  in  this  case  under 
Order  LY.,  r.  1,  and  the  plaintiff  ought  at  Itwst 
to  be  allowed  his  coats  up  to  the  time  when  the 
defendant  paid  the  money  into  court. 

By  the  Coubt. — The  costs  are  in  the  disoretion 
of  the  conrt  nnder  Order  LY.,  r.  1,  and  the  proper 
mode  of  exercising  that  disoretion  in  snch  cases 
is  by  directing  tl^t  the  plaintiff  be  allowed  his 
costs  of  the  action  up  to  the  time  when  the  money 
was  paid  into  conrt,  and  that  the  defendant  be 
allowed  his  costs  of  the  action  after  that  time. 

Order  absolute  thai  judgment  be  entered  for 
defendant  in  accordance  with  the  report  of 
Vie  offleial  referee,  unth  easts  of  action  from 
the  date  of  payment  into  court,  and  of  the 
reference ;  the  plaoMt^  to  have  carts  of  action 
up  to  payment  into  court. 
Solicitors  for  plaintiff,  B.  W.  Johnson  and  Bon. 
Solicitors  for  defendant,  EieighUy,  Bhea,  and 
Bevan. 


Wednesday,  July  2. 
(Before  Ebiit,  C.B.  and  Smmnr,  J.) 

Maltoh  Ukbut  SAViTAsr  Authobitt  (apps.)  «. 
Maltoh  Fakkbbs'  Mavuxx  aitd  TBAonia  Gok* 
PANT  (reaps.),  (a) 

Public  Health  Act  187&— Offensive  trades — Nuisance 
— Injury  to  liealth. 

The  Public  Health  Act  1875  (38  ^  39  Via.  c  56). 
sect.  114,  provides  that  the  urban  authority  shaU 
direct  a  eompliitU  to  be  made  before  a  justice  where 
"  any  manufactory,  buHding,  or  jiaee  used  for  any 
trade,  business,  process,  or  manufacture  causing 
effluvia  is  certified  .  .  .  by  their  medical  officer  of 
health  .  .  .  tabs  a  nuisance,  or  injurious  to  the 
health  of  any  of  the  inhabitants  of  the  district," 
and  that  "  if  it  cmpears  to  the  court  that  the  busi- 
ness carried  on  by  the  person  complained  of  is  a 
nuisance,  or  causes  any  eMuvia  which  is  a 
nuisance  or  iniurious  to  the  health  of  any  qf  tlie 
itihabitants  of  the  district,  and  unless,"  »e.  .  .  . 
"  the  person  so  offending  .  .  .  shall  be  liable  to 
a  penalty,"  ^e. 

The  respondents,  whose  businees  had  been  certified 
by  the  appellants'  medical  officer  to  be  a  nuieattee, 
and  who  were  charged  under  this  section  in 
respect  of  their  manufactory  ofartijieial  manures, 
were  proved  to  have  eaueea  offensive  effluvia, 
which  materially  interfered  with  the  comfort  and 
enjoyment  of  the  inhabitants  in  the  streets,  and 
penetrated  into  some  of  the  houses.  Bij  one  wit- 
ness certain  eases  of  nausea  arid  vomiMng  were 
attributed  to  them;  while  evidence  was,  on  the 
other  hand,  given  that,  though  the  effluvia  might 
maJee  side  persons  worse,  they  would  probably  do 
no  permanent  iiMwry  ta  health. 

Held,  that  the  effltsota  in  question,  being  proved 
to  interfere  with  the  contort  and  en/oyment  of 
the  inhabitanis,  constituted  a  "  nuieanee  "  loithin 
ihe  meaning  of  the  ll^h  section  of  the  Act,  and 
thai  they  were  moreover  "  tn^'ttriotM  to  heatlk " 
within  the  meaning  of  that  section. 

Per  Stephen,  J.:  It  is  not  necessary,  in  order  to 
bring  a  nuisance  within  this  seenon,  to  prove 
injury  to  health. 

The  case  of  The  Oreat  Western  Bail  way  Company 
v.  Bishop  (L.  iiep.  7  Q.  B.  550  and  41  L.  J. 
N.  8.  120,  If.  C.)  considered. 

(•)  Begortel  by  W.  Wills,  Ew),  BiiTist(r«tJ4nr. 
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Case  stated  by  jnstices  of  the  East  Biding  division 
of  the  county  of  York,  nnder  20  &  21  Vict  c.  43. 

A  complaint  was  prefeired  hj  the  appellants 
againBt  toe  respondents,  nnder  sect.  114  of  the 
Public  Health  Act  1875  (38  &  39  Vict  o.  55), 
charging  that  the  respondents,  being  the  occnpiers 
of  a  certain  manufactory,  building,  or  place  for 
boiling,  bnmine,  or  crashing  bones,  or  used  for 
a  certain  trade,  onsiness,  process,  or  manufacture, 
oansing  effluvia,  to  wit,  the  process  or  manufacture 
of  manures  carried  on  by  tne  renpondents,  within 
the  appellants'  district,  did  unlawfully  carry  on 
the  said  trade,  business,  process,  or  manufacture 
of  manures,  and  of  boiling,  burning,  or  crushing 
bones,  or  some  or  one  of  such  trades,  businesses, 
processes,  or  manufactures,  so  as  to  be  a  nuisance, 
or  so  as  to  cause  an  efflnyinm  which  was  a 
nuisance,  or  injurious  to  the  health  of  the  inhabi- 
tants of  the  said  district,  contrary  to  the  Public 
Health  Act  1875.  Upon  the  hearing  the  complaint 
was  dismissed,  but  without  costs,  subject  to  the 
statement  of  a  case  for  the  opinion  of  the  court. 

It  was  proved  that  the  respondents  were  the 
occupiers  of  certain  buildings,  in  which  the  pro- 
cess or  manufacture  of  artificial  manures  (includ- 
ing bone  manures  and  the  dissolving  of  bones  and 
ooproUtes  with  sulphuric  acid,  but  not  the  boiling 
or  burning  of  bones),  was  extensively  carried  on, 
and  that  during  the  process  of  manufacture,  or 
whilst  the  hot  product  was  being  moved  after 
manufacture,  or  from  the  storage  of  material, 
effluvia  were  thrown  off  in  large  quantities,  a  con- 
siderable portion  of  which  escaped  from  the  build- 
ings, and  had  been  from  time  to  time  on  certain 
occasions  (but  not  continuously),  according  to  the 
direction  of  the  wind,  blown  or  carried  into  some 
parts  of  the  town  forming  the  appellants'  district ; 
and  that  numerous  complaints  had  been  made  of 
a  nuisance  arising  therefrom  to  the  inhabitants. 
It  was  also  proved  that  the  medical  officer  of 
health  for  the  district  had  certified  to  the  appel- 
lants, nnder  the  provisions  of  the  114th  section  of 
the  Public  Health  Act  1875,  that  the  building  or 
place  occupied  by  the  respondents,  being  used  for 
the  purposes  aforesaid,  and  for  the  carrying  on  of 
a  trade,  business,  process,  or  manufacture,  causing  1 
effluvia,  was  a  nuisance,  and  injurious  to  the 
health  of  the  inhabitants  of  the  district. 

The  evidence  oh  behalf  of  the  appellants  showed 
that  the  effluvium  was  offensive,  and  had  materially 
interfered  with  the  comfort  and  enjoyment  of  the 
inhabitants  in  the  streets  of  the  town,  and  at  the 
Malton  station  of  the  North-Eastern  Railway 
Company  (the  works  being  situate  about  two 
hundred  yards  from  the  lattor  place),  and  that 
such  effluvium  penetrated  into  some  of  the  houses 
within  the  said  district,  causing  the  inhabitants  to 
close  their  windows ;  and  in  one  or  two  instances 
nausea  and  vomiting  were  attributed  to  it.  The 
appellants'  principal  medical  witness  did  not 
think  there  was  anything  in  the  vapours  to  make 
the  witness  who  attributed  vomiting  to  them  sick; 
but  the  medical  officer  of  health  adhered  to  the 
statement  in  bis  certificate  that  the  works  caused 
a  nuisance  and  an  effluvium  which  was  injurious 
to  health.  Other  medical  men,  however,  also 
called  by  the  appellauts,  whilst  giving  it  as  their 
opinion  that  the  effluvium  might  make  sick  people 
worse  and  cause  nausea,  yet  did  not  thinlc  any 
permanent  injury  to  health  would  arise  there- 
from. 

It  was  contended  by  the  respondents  that  this 


was  not  a  nuisance  within  the  meaning  of  the 
Public  Health  Act  1875,  because  to  be  so  it  mnsti 
be  proved  to  be  injnrious  to  health  ;  and  that,  u 
the  medical  evidence  given  on  behalf  of  the  eppel- 
lanta  bad  failed  to  prove  this,  the  justices  had  no 
summary  jurisdiction  in  this  case  under  the  114th 
section  of  the  Puhlio  Health  Act,  and  they  relied 
on  the  case  of  Hie  Oreat  Weattirn  Baiheay  Com- 
pany V.  Bishop  (L.  Bep.  7  Q.  B.  550;  41  L.  J.K.S. 
120,  M.  C). 

It  was  contended  by  the  appellants  that  the 
justices  had  summary  jurisdiction  under  sect.  114 
if  the  businees  carried  on  was  a  nuisanoe,  or  caaB?d 
effluvia  which  was  a  nuisance,  and  that  it  was 
not  necessary  to  prove  the  same  to  be  injnrions  to 
health. 

The  justices,  on  the  above  contention  and  mi- 
denoe,  without  the  respondents  having  called  any 
witnesses,  held  that,  although  the  appellimts  had 
proved  a  nuisance  to  exist  in  the  ordinary  sense 
of  that  word,  yet  under  the  provisions  of  the 
Public  Health  Act  1875,  and  on  the  authority  of 
the  case  quoted,  it  was  neceesary  to  prove  that 
the  nuisance  was  moreover  injurious  to  health; 
and,  considering  that  this  was  not  satisfaotoril; 
proved,  they  dismissed  the  complaint,  hot  withoii 
costs ;  and  at  the  instance  of  the  appellants  stated 
this  case. 

If  the  Court  should  consider  that  it  was  not 
necessary  for  the  appellants  to  prove  that  the 
nuisance  caused  by  the  effluvium  was  also  injurioos 
to  the  health  of  the  inhabitants  of  the  district; 
or,  considering  it  necessary,  should  be  of  opinion 
that  the  appellantn  sufflciently  proved  the 
effluvium  to  be  "  injurious  to  health  within  the 
meaning  of  the  statute,  the  case  was  to  be  remitted 
to  the  justices  for  rehearing.  If  the  Court  should 
be  'of  a  contrary  opinion,  the  oomplaint  should 
stand  dismissed,  and  the  decision  01  the  justices 
be  confirmed. 

The  114th  section  of  the  Public  Health  Act  of 
1875  (38  &  39  Vict.  c.  55),  so  far  as  it  is  material 
to  this  case,  is  as  follows  : 

Where  anj  oandle-house,  maltiiiff-Iioase,  meltiiw-plaee, 
or  soap  honae,  or  any  slau^hter-hoiue,  or  an^  bmldin^ 
or  plaoe  for  boilinjr  offal  or  blood,  or  for  boihse,  burn- 
ing, or  omshing  bones,  or  any  mannfaotory,  bouding,  or 
place  nsed  for  any  trade,  bnsineBS,  process,  or  masn- 
foctnre  oansing  effluvia,  is  oertifisd  to  any  nrbut 
authority  by  their  medioal  officer  of  heiJth,  or  by  any 
two  legally  qualified  medical  practitioners,  or  by  anj 
ten  inhabitants  of  the  district  of  such  urban  aatiiotity, 
to  be  a  noisanoe  or  injnrions  to  the  health  of  any  of  tba 
inhabitants  of  the  district,  such  urban  authority  shall 
direct  complaint  to  be  made  before  a  joBtice,  wlio  iii«y 
summon  the  person  b^  or  on  whose  behalf  this  trade  sa 
complained  of  is  earned  on  to  appear  before  a  court  of 
summary  jurisdiction. 

The  court  shall  inquire  into  the  complaint,  and,  if  it 
appears  to  the  court  that  the  business  carried  on  ^  the 
person  complained  of  is  a  nuisance,  or  oausea  any  efflum 
which  is  a  nuisance,  or  injurious  to  the  health  of  any  of 
the  inhabitants  of  the  district  .  .  .  the  person  bo  offend- 
ing  shall  be  liable  to  a  penalty,  Ac. 

Heriehell,  Q.C.  for  the  appellants. — There  are 
two  questions  to  be  considered :  first,  whether  os 
the  right  construction  of  the  Public  Health  Act 
the  respondents  are  liable  under  it  for  any  nni- 
sauce  unless  it  be  injurious  to  health;  secondly, 
whether  that  only  is  rightly  deemed  injurious  to 
health  which  makes  people  in  good  health  per- 
manently unwell.  The  group  of  sections  com- 
mencing with  the  9l8t  and  dealing  with  nuisances 
are  distinct  from  the  group  which  deals  with 
offensive  trades,  the  112th  and  following.    The 
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first  gronp  deals  with  nmttera  immediately  afieot- 
iog  the  health  of  people,  and  the  word  naisaace 
may  well  have  there  a  somewhat  different  mean- 
ing to  that  attached  to  it  in  the  sections  relating 
to  offensive  trades,  which  have  a  distinct  scope 
and  object ;  and  the  natnre  of  the  matters  with 
which  these  latter  sections  deal  mnst  regulate  the 
interpretration  of  the  word  as  used  in  them.  It 
is  clear  that  the  nuisance  complained  of  comes 
within  the  scope  of  these  sections,  and  that  tho 
respondents  are  liable.  The  case  of  The  Great 
Weelsm  Baiiway  Company  y.  Biehop  (L.  Bep.  7 
Q.  B.  650;  41  L.  J.  N.  8. 120,  M.C.).  which  will  be 
cited  for  the  respondents,  would  be  in  point  if  the 
qnestion  arose  under  the  91st  section  of  the  Act; 
bat  under  the  114th  I  submit  that  it  is  irrelevant. 
(See  Patsey  ▼.  Ozford  Local  Board,  in  the  Q.  B. 
Div.  reported  in  the  Times,  8th  May,  1879.)  Bat, 
farther,  I  say  that  it  cannot  be  saccessfully  con- 
tended that  that  alone  is  injurious  tn  health  which 
makes  people  who  are  well  permanently  ill,  and 
that  temporary  nausea  is  of  no  acoonnt ;  effluvia 
which  make  sick  people  worse,  as  these  are  proved 
to  do,  must  be  considered  injurious  to  health. 

Cave,  Q.C.  for  the  respondents. — The  decision 
of  the  magistrates  was  right  on  both  grounds. 
The  sections  in  question  correspond  to  those  in 
the  Act  of  18  &  19  Yict.  c.  121,  on  which  the  case 
of  Tlie  Great  Western  Baihoay  Company  v.  Bishop 
XL.  Kep.  7  Q.  B.  550 ;  41  L.  J.  N.  S.  120,  M.  C.) 
was  decided.  The  word  nuisance  cannot  receive 
two  meanings  in  the  same  Act  of  Parliament, 
when  its  collocation  and  the  synonym  with  which 
it  is  coupled  are  the  same.  The  scope  of  the  Act 
must  determine  the  limitation  and  construction  to 
be  put  on  the  word.  The  ordinary  power  of  pro- 
ceeding by  indictment  for  naisance  is  not  limited ; 
the  summary  powers  given  by  the  Act  are  limited. 
Sects.  112  and  113  deal  with  the  establishment  of 
offensive  trades  or  manufactures  in  the  facare ;  in 
sect.  114,  which  deals  with  those  already  esta- 
blished, the  word  "  offensive  "  does  not  occur,  nor 
does  the  word  "  nuisance  "  stand  alone.  The  case 
of  the  railway  company  against  Bishop,  which  has 
been  cited,  was  decided  in  1872.  The  framers  of 
this  Act,  with  that  decision  before  them,  have 
deliberately  used  similar  language  to  that  of  the 
former  statute.  Why,  if  a  diSerent  construction 
were  intended,  did  they  not  employ  different 
words,  or  give  a  different  interpretation  P  Further, 
I  submit  that  to  be  injarions  to  health  a  thing  must 
be  injurious  to  persons  in  an  ordinary  state  of 
health.  Everything  which  injuriously  affects  the 
health  of  an  invalid  cannot  be  deemed  injurious  to 
health. 

Kellt,  O.B. — We  should  be  wrong  to  put  such 
a  construction  on  the  statute  as  would  pat  an 
undue  restriction  on  traders  carrying  on  asefol 
bnsinesses.  But  we  must  be  govornod  by  the 
words  of  the  114th  section  on  which  our  decision 
mast  turn.  Nothing  can  be  clearer  than  that  the 
Btatnte  meant  to  deal  with  trades  of  the  same 
description  as  that  complained  of.  Now,  the  words 
of  sect.  114  are,  "  any  of  the  inhabitants"  of  the 
district.  The  qnestion  is,  whether  this  effluvium 
is  a  nnisance,  or  carried  on  so  as  to  be  injarions 
to  the  health  of  any  of  the  inhabitants.  It  is 
evident,  I  tLink,  that  it  is  a  naisance  and  dis- 
agreeable to  many  of  the  inhabitants ;  and  I  think 
that  it  is  clear  that  any  effluvium  caused  by  means 
of  this  kind  that  has  the  effect  of  making  anj 
persons  who  happen  to  be  sick  worse,  as  this  is 
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proved  to  do,  comes  within  the  terms  of  this  seo- 
tion.  The  words  of  the  Act  are,  "  a  nuisance,  or 
injurious  to  the  health  of  any  <£  the  inhabitants 
of  the  district."  It  is  clear  that  the  effluvia  in 
qaeetion  do  seriously  affect  certain  of  the  inhabi- 
tants of  the  district,  and  I  hold  that  effluvia 
having  such  an  effect  are  injarioos  to  health.  The 
case  therefore  must  go  bark  to  the  magistrates, 
with  our  directions  to  this  effect. 

Stephen,  J.— There  are  two  questions  before  us. 
The  first  is  this  :  Was  it  necessary  for  the  appel- 
lants to  prove  injury  to  health  P  I  answer,  no. 
It  WHS  sufficient  to  prove  that  this  mannfaotory 
caosing  effluvia  was  so  conducted  as  to  be  a 
naisance,  whether  injnrioas  to  health  or  not.  In 
other  words,  the  question  is  whether  the  conjuno- 
tion  "or"  is  disjanotive  or  not — whether,  that  is, 
the  expressions  "nuisance"  and  "injurious  to 
health,  which  are  connected  by  it,  are  to  be  under- 
stood as  equivalent  terms  or  not.  Though  it  is  so 
interpreted  sometimes,  that  is  obviously  not  its 
literal  meaning,  and  here  it  is  not,  in  my  opinion,  its 
proper  meaning,  although  by  reference  to  the 
provisions  of  18  &  19  Yict.  o.  121,  sect.  8,  and  the 
case  of  The  Great  Western  Bailway  Gowpany  v. 
Bishop,  which  has  been  cited,  it  has  bieen  attempted 
to  show  that  it  is.  The  principle  is  stated  in  the 
judgment  of  Cookbum,  C.J.  in  that  case  (L.  Bep. 
7  Q.  B.  552)  :  "  It  is  plain  that  the  object  was  to 
protect  the  public  health  and  private  health  of 
ludividnals  living  in  towns,  or  in  the  neighbour- 
hood of  towns.  I  think  that  affords  us  a  guiding 
principle  by  which  to  construe  this  Act,  and  that 
'nuisance,'  the  general  term  used  in  the  AcU 
most  be  taken  to  mean  a  nuisance  affecting  publie 
health.  We  have  then  to  say  whether  this  is  a 
nnisance  of  that  description."  Applying  that 
principle  here,  "  nuixance  in  sect.  114  must  meaa 
any  nuisance  connected  with  the  carrying  on  of 
an  offensive  trade  which  diminishes  the  comfort 
and  enjoyment  of  life ;  and  disagreeable  smells  are 
among  the  nuisances  by  these  sections  held  is 
view  and  prescribed.  I  think,  moreover,  that  this 
section  is  complete  in  itself ;  and  this  case  oomes 
within  it,  since  the  obvions  effect  of  the  processes 
described  would  be  to  create  a  bad  effiuvinm,  sack 
as  it  is  admitted  would  be  a  nuisance  at  common 
law.  As  to  the  second  question,  I  think  that  the 
appellants  proved  that  the  nuisance  was  injurious 
to  health  within  the  fair  meaning  and  constrnctioa 
of  the  statute.  It  was  proved  that  it  was  suck 
that  sick  persons  might  suffer  from  the  smells, 
and  I  quite  agree  with  the  judgment  of  my  lord 
on  this  point.  It  seems  almost  self-evident  that 
that  which  makes  sick  persons  worse  must  inter- 
fere with  the  general  standard  of  health  of  people 
who  are  well.  On  both  questions  therefore  oar 
opinion  is  in  favoar  of  the  appellants. 

Case  remitted  accordingly. 

Solicitors  for  the  appellants,  Williamson,  Hill, 
and  Co.,  agents  for  Hugh  W.  Pearson,  New 
Malton, 

Solicitors  for  the  respondents,  Emmet  and  Son, 
agents  for  Arthur  S.  Jackson,  Malton. 
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]^>ude  of  3MtiS. 

IfareA  27  and  28,  and  May  20. 

(Before  the  Lobd  Chancellok  (Caima),  Lords 
Hatbzrlet,  Penzahcb,  O'ELaoait,  Sblboshx, 
BuLCKBtms,  and  Gordon.) 

A.  Mitchell  v.  Thb  City  op  Glasgov  Bank  and 
Ijquidatobs.  (a) 

ON     AFFBAL     FaOK      THE     TISSC     DIVISION      OT      THE 
COURT  Qt  SESSIONS  IN    SCOTAND. 

Oompaniet  Act  1962— Trv»t»  {SeoOand)  Ad  1867 
— Joint-ttoch  company — Wmding-vip — Barigna- 
Hon  of  trmte«  sharekMdtr. 

In  Seoiland  gratttiUmt  tnteteet  haoe  pow«r,  under 
the  24  ^  25  Vict.  e.  84,  and  the  30  ^  31  Viet, 
c.  97,  to  resign  their  office  tn  the  manner  provided 
iy  the  Acti. 

7£.  wa»  one  of  several  trustees  who  held  stock  f»  a 
joint-stock  company  with  vnUmited  liabHUy. 
They  Wire  registered  on  the  books  of  the  com/pony 
at  "  trustees.  The  company  became  insoloent, 
atid  a  resolution  was  passed  to  wind  it  up 
volwntaa-ily.  2»  the  interval  between  the  stoppetge 
</  the-  company  and  the  aommeneement  of  tfte 
winding-up  M.  resigned  his  trusteeship  in  the 
manner  prescribed  by  the  Act,  but  the  directors 
declined  to  remove  his  name  from  the  list  of 
shareholders. 

Held  {affirming  the  jttdgment  of  the  court  below), 
that  his  resignation  did  not  divest  him  of  his 
KabilHy  to  the  creditors  of  (lie  company,  and  that 
&ie  refusal  of  the  directors  to  remove  his  name 
was  not  a,  "  default "  within  sect,  35  of  the 
Oomipame*  Act  1862  (25  ^  26  Viet.  e.  89). 

This  was  on  appeal  from  a  jadgmenii  of  the  First 
DiTision  of  the  Court  of  Session  in  Scotland,  con- 
Bisting  of  the  Lord  President  (Inglis)  Lords  Deas 
More,  and  Shand.  The  facts  of  the  case  were 
these : — The  City  of  Glasgow  Bank  was  established 
in  18:^  as  a  joint-stock  company,  and  in  1862  it 
was  incorporated  nnder  the  Companies  Act  of 
that  year  (25  &  26  Yict.  o.  89.) 

The  appellant  was  a  merchant  at  Glasgow,  and 
he  was  one  of  a  body  of  trasteea  appointed  under 
the  trust  disposition  of  the  late  Mr.  Andrew 
Walters,  of  Belleville,  Dalkeith-road,  Edinburgh, 
The  trustor  died  on  the  23rd  May  1875,  leaving  a 
trust  estate  of  about  75,0002.,  indnding  80001. 
Btock  in  tbe  City  of  Glasgow  Bank,  which  was 
afterwards  reduced  to  3500{.,  in  respect  of  which 
the  names  of  the  appellant  and  of  his  co-tmstees 
were  placed  upon  the  list  of  contribntories.  The 
bank  having  stopped  on  the  2nd  Oct.  1878,  the 
appellant  resigned  his  office  of  trustee  on  the  16th 
of  that  month,  and  on  the  following  day  he  sent  a 
notarially  certified  copy  of  the  minute  of  his  resig- 
nation to  the  secretary  of  the  company,  with  a 
request' that  his  name  should  be  removed  from  the 
stock  ledger  and  register  of  shareholders.  On  the 
same  day  the  secretary  of  the  bank  returned  the 
copy  of  the  minnte,  stating  that,  in  the  then  cir- 
onmstances,  tbe  directors  were  unable  to  comply 
with  the  appellant's  request.  Finding  that  his 
name  was  placed  on  the  list  of  contribntories  for 
the  amount  of  the  stock  forming  part  of  the  trust 
estate,  the  appellant  on  the  18th  Oct.  presented  a 
petition  to  the  Court  of  Session  praying  that  bis 
name  might  be  removed  from  the  register    of 

(a)  Beportad  hf  C.  E.  Malsiv,  Eaq.,  Baniiter-at-Law. 


sfaar^olders  of  the  bank  and  from  the  list  of  con- 
tribntories, or  else  that  he  might  be  placed  oa 
th»  list  of  oontributories  in  his  repreeentatiTs 
capacity  as  being  liable  only  to  the  extent  of  the 
trust  estate.  The  Court  of  Session  rejected  the 
prayer  of  the  appellant's  petition,  and  on  the  !2iid 
Oct.  it  was  resolved  to  wind-up  the  affairs  of  the 
bank  voluntarily.  On  investigattok  of  its  aSurs  it 
was  found  to  be  hopelesriy  iBsolvsnt. 

The  general  question  of  the  personal  liability  of 
trustees  who  had  stock  standing  in  their  namN 
was  decided  by  the  House  in  the  case  of  Jfutr  v. 
The  Oflaegow  Bank  (40  L.  T.  Bep.  N.  S.  339). 

The  Lord  Advocate  (Watson,  Q.O.)  and  Napitr 
Higgins,  Q.G.  appeared  for  the  appellant,  and 
contended  that  by  the  24  &  25  Yiot.  c.  84,  and  the 
30  &  31  Yict.  c.  97,  a  gratuitous  trustee  in  Scot- 
land had  power  to  resign  his  trust  at  any  time 
with  certain  formalities,  which  had  been  observed 
in  this  case.  The  appellant  was,  by  virtue  of  hii 
resignation,  ipsofaoto  divested  of  the  trust  estate, 
which  vested  in  the  remaining  trustees,  without 
any  formal  transfer  before  the  commencement  of 
the  winding-up.  ITeithor  creditors  nor  share- 
holders had  a  right  to  complain,  for  it  appeared 
on  the  register  that  the  appellant  vns  one  of 
several  trustees,  and  as  such  he  had  a  right  to 
resign  at  any  time. 

Kay,  Q.C.,  Benjamin,  Q.C.,  Daoey,  Q.C.,  and 
Kinnear  (of  the  Scotch  Bar)  appeared  for  the  res- 
pondents, and  argned  that  the  liquidators  were 
justified  in  not  removing  the  appellant's  name 
from  the  list  of  contribntories,  because  his  resigna- 
tion did  not  operate  ipso  faeto,  as  a  divestiture 
except  as  regards  the  remaining  trustees ;  it  did 
not  affect  his  position  as  a  shareholder  in  the 
partnership,  which  stands  on  a  different  footing 
from  the  trusteeship.  In  any  case  it  was  too  late 
to  resign  after  tbe  bank  had  stopped  : 

See  the  Companies  Act  1888,  a.  131. 
The  following  oases  were  oitad  ia  the  argn- 
ments: 

J^aMon'acoM,  L.Bap.SEq.  77;  15 1<.  T.  Bep.  li.  & 
308; 

AUin's  case,  L.  Bep.  IS  Eq.  4tt ; 

ShepJierd't  case,  L.  Bep.  2  Eo.  564 ;  2  Oiaa.  16:  M 
L.  T.  Eep.  N.  a  788  ; 

JtoArtin  y.  Wigld,  3  Court  of  Sflseion  Cases,  2nd  nriei, 
48S. 

The  Lord  Advocate  was  heard  in  reply. 
At  the  conclusion  of  tbe  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  20. — Their  Lordships  gave  jodgmsnt  as 
follows : — 

The  Lord  Chaik;£lu>b  (Cairns). — My  Lords, 
the  general  question  of  the  liability  of  the  appel- 
lant in  this  case  as  a  trustee  is  disposed  of  by  the 
decision  in  Muir's  case  (40  L.  T.  Bep.  N.  S.  339). 
The  only  point  to  which  I  have  to  direct  yonr 
Lordships'  attention  is  the  oiaim  by  the  appellant 
under  tbe  3oth  section  of  the  Joint- Stock  Com- 
panies Act  to  have  bis  name  removed  from  the 
register,  upon  the  ground  that  before  tbe  winding- 
up  of  the  bank  commenced  he  resigned  his  ofBoe 
of  trustee  and  intimated  his  resi^iation  to  tfae 
bank.  The  facts  are  these:  The  appellant  was  a 
trustee  and  executor  of  Andrew  Walters,  deceased, 
who  died  in  1875,  and  on  the  16th  Oct.  1878, 
35001.  stock  of  the  bank  was  standing  in  tfae  names 
of  the  appellant  and  his  co-trustees  in  the  booki 
of  the  bank.    On  the  16th  Oct.  1878,  the  appel- 
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lant  resigned  his  cfiSce  of  troatee,  under  24  £  25 
Yiot.  0.  81,  by  a  minnte  entored  in  the  sedernnt 
book  of  the  trust,  and  signed  in  the  book  by  him- 
self  and  the  other  acting  trustees.  On  the  ITcfa 
Oct.  be  oansed  »  oertifisd  copy  of  Mae  ntiante  of 
reeigBBtion  to  be  delivered  to  the  seoretary  of  the 
bank  at  its  bead  office,  and  requested  dwt  in  par- 
snanoe  thereof  his  name  should  be  vemoved  from 
the  register.  Ob  the  aame  day  the  saoretany 
replied,  "  I  am  instrnoted  to  say  that  nnder  present 
cinmrnstaiiaes  we  are  unable  to  comply  tritfa  year 
roqaeat."  The  dromnstanoes  referred  to  in  this 
latter  were,  of  conrse,  the  insolvenqy  and  the 
stoppage  of  the  bonk,  and  the  facts  with  regard 
to  the  stoppage  of  the  bank  are  these:  On  the  2nd 
Oct.  it  ceased  to  carry  on  business  amd  closed  its 
deon.  It  never  xesatned  basinesa,  and  it  is 
admitted  between  tbe  parties  that  its  stoppage 
was  notorionB  on  and  lAer  that  date  thron^ioat 
tite  United  Elingdom,  and  that  the  directors  knew 
at  llie  time  of  the  stoppage  that  the  insolvency  of 
tfae'tenk  was  irretriewibS. .  On  the  6th  Oct.  the 
diiBOfeorB  oonveaad  su  extasordinary  general 
mestiug  of  the  sharehoUBrs  by  advertisement  for 
the  22nd  Oct.,  to  consider,  and  if  thought  fit  to 
pass,  resolutions,  imder  the  GompaBies  Act  1862, 
to  wind>np  the  bank  vohmtariiy  hj  season  of  its 
inability  to  carry  on  boaineas.  On  the  11th  Oct. 
the  directors  instructed  the  auuretaiy.  by  a  minute 
of  that  date,  to  repl^  to  all  reqaesiis  for  a  transfer 
of  shares  that  the  directors  did  not  feel  warranted 
to  prepare  or  register  any  transfer  of  the  bank 
Btook.  On  the  16th  Oct.  a  further  minnte  on  the 
same  sulgeet  was  made  that  counsel  conoarred  in 
tbiBkmg  Idait  Hbe  daectors  in  the  present  oircam- 
Btances  wer«  not  waoxatited,  and  that  it  would  be 
improper  for  them  to  ereonte  or  register  any 
tnnsfer.  The  laet  laeeting  t^  ibe  directors  was 
held  in  the  foreaoim  of  tlM  18th  Oct.,  and  tbay 
too^  BO  charge  of  the  busineas  of  the  bank  there- 
after, and  the  foUowing  moming  th^  were  appre- 
besided  on  a  oriminal  charge.  On  me  22nd  Oct. 
abe  resolntion  was  passed  for  the  voluntary  wind- 
ing-up of  the  bank,  and  the  winding-up  under  the 
Act  oommenced  from  that  day.  The  name  of  Hie 
appellant  having  been  duly  entered  upon  the 
rctgister  and  appearing  there  at  the  time  of  the 
winding-up,  he  is  oleany  liable  to  be  placed  on  the 
list  of  contribatories,  unless  he  can  show  some- 
thing more  than  his  mere  resignation  of  his 
trusteeship.  Hi3  resignation  of  his  trusteeship 
alone  would  not  terminate  his  liability  to  the  bank. 
He  ceased  to  be  a  trustee,  but  it  remained  for  him 
to  terminate  his  liability  in  respect  of  the  bank 
by  a  transfer,  or  something  equivalent  to  a  transfer 
of  his  shares.  This  trtmsfer  the  bank  refused 
to  make,  and  the  appellant  has,  therefore,  to 
show,  mider  the  8£th  section,  that  default 
has  been  made  or  that  unnecessary  delay 
has  taken  place  in  entering  on  the  register 
the  fiust  of  his  having  ceas^  to  be  a  member. 
The  words  of  the  section  with  r^^rd  to  delay  may 
be  put  out  of  the  case.  There  is  no  question  of 
delay.  The  application  of  the  appellant  Was  con- 
sidered and  answered,  and  the  answer  was  a 
refusal  under  the  circumstances  to  remove  his 
name.  The  real  question,  therefore,  is,  was  there 
a  de&olt  in  the  directors  in  not  removing  his 
name  P  In  an  ordinary  partnership  there  is,  of 
course,  no  power  in  a  partner  to  assign  over  his 
interest  in  the  partnersnip  and  tbns  to  get  lid  of 
the  liabilities  to  thoae  vao  have  claims  against 


the  partaership.    la  the  ease  of  a   ioint-stook 
eompany,  the  shares  are  made  traasferable,  and 
the  arrwagements  for  effecting' a  tcaasfer  are  past 
of  the  geneml  powers  gtMn  to  AIm  dtMotorata 
the    management    of    the    concern,  the  eontvel 
vested  in  the  directors  over  the  right  of  transfer 
being  in  some  oompanias  greater  juod  .in  othass 
less.     I   should  be  very  mudh  disposed  to  hold 
that  the  power  given  to  the  directors  to  transfer 
shares,  whether  it  were  a  power  mainly  ministerial 
or  a  power  Mtended  with  any  right  dt  investiga- 
tion or  option,  was,  as  was  eaid  by  my  noble  and 
learned  friend  Lord  Selborne,  in  Allin't  earn  (L. 
Hep.  16  !Eq.  4<1<9),  power  intended  to  foe  in  opera- 
tion, together  with  the  other  clauses  of  the  deed 
of  settlement  and  while  the  company  was  carried 
on  as  a  goi^g  eonaern,  for  the  purposes  of  a 
common  agreement,  and  was  not  intended  to  be 
in    operation   for  the    purpose  of   eaabling   in- 
dividuals to  escape  from  liability  when  the  com- 
pany had  eeaeed  to  be  a  going  conoem,  and  when 
the  general  clauses  of  the  deed  were  no  long^er 
capable  of  hohig  ■acted  op.    Bdt  I  do  aet  tfaitijk  it 
is  neaeasary  in  the  pMBept  ewe  te  lay  dowa  « 
general  rale  .in  tenns  se  leiitewnive.    The  direoters 
of  the  Glasgow  Bank  were  acting  in  t&e  manafte- 
ment  of  the  business  of  the  company  as  the  ageate 
of  the  shareholders.     Among  their  other  duties 
was  that  imposed  upon  them  by  the  46th  article 
of  the  deed,  which  provided  that  if  it  should  ap- 
pear at  any  time  on  balancing  the  books  that  a 
sum  equal  to  the  whole  of  the  reserve  snrpluB 
fond  and  also  to  one-fourth  part  of  the  paid-up 
capital  stock  had  been  lost,  a  special   genatu 
meeting  should  be  called,  and  the  company  sboald 
thereupon  be  dissolved,  unless  a  majcxilg^  of  two- 
thirds  in  value  should  determine  otherwise.    Zho 
directors  had  closed  their  doors  and  pnbliclgr  an- 
nounced the  stoppage  of  busineas  on  toe  ^d  Oct. 
It  would  have  been  competent  to  any  creditor  at 
any  time  afterwards  to  have  presented  a  petition 
to  the  court  for  the  winding-up  of  the  caoq>any, 
for  which  petition  there  were  ample  materials ; 
and  the  presentation  of  the  petition  would  under 
the   Act  have   been  the  commencement  of   the 
winding-up,  after  which  no  valid  transfer  of  a 
share  could  have  been  made.    It  is  impoesible  to 
doubt  that  what  prevented  an  adverse  application 
to  wind-up  the  company  was  the  notice  issued  by 
the  directors  on  the  5th  Oct.  which,  in  eSeot, 
stated  to  the  public  that  tbey  would  call  the  shaie- 
faolders  together  on  the  22nd  for  the  purpose  of 
winding-up    the    company    voluntarily,    on   the 
ground  of  its  insolvency.    There  was  involved  in 
this  notice  an  appeal  to  all  persons  interested  to 
support  the  directors  in  the  proposal  for  a  volun- 
tary liqndation  in  preference  to  an  adverse  liqui- 
dation.   Now,  if  the  directors,  after  taking  the  step 
most  calculated  to  disarm  those  who  had  a  right 
to  proceed  adversely  against  the  bank,  had  used 
the  interval  to  permit  or  facilitate  arrangements 
in  the  constitution  of  the  bank,  it  appears  to  me 
they  would  have  been  acting  both  in  opposition  to 
the  spirit  of  the  46th  article  and  in  bad  faith  to 
those  having  claims  on  the  company ;  and  that, 
not  only  were  the  directors  of  the  company  pre- 
cluded under  the  circumstances  from  assenting 
to    transfers,  but  tthe  shareholders  also,  whose 
agents   and   representatives  the  directors  were, 
were  precluded  from  making  those  transfers.     I 
am  therefore  of  opinion  that  there  was  no  default 
under  the  35tli  section  in  the  directors  in  nob 
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•nterinfiC  on  the  ref^ter  the  fkct  of  the  appellant 
hayingf  ceased  to  be  a  member  of  the  company ; 
that  the  decision  of  the  Coart  of  Session  was 
vi^bt;  and  that  this  appeal  shonld  be  dismissed 
mth  costs. 

Lords    H1.THIBLBT,  FiNZAircE,  0'Hi.oak,    Sbl- 
lOBins,  Blackbuss,  and  Gobdon  concurred. 

Jtidgment  ajmecded  from  i^irmtd  ;  appeal  dit- 
misted  with  eosU. 

Solicitor  for  the    appellant,  W.  A.   Iioek,  for 
Campbell  and  SmOk,  Edinburgh. 

Solicitors    for   the    respondents,  Martin    and 
Leelie,  for  Damdeon  and  Byrne,  Edmborgh. 


l£areh  6,  7, 14,  and  May  5. 

^fore  the  Lokd   Chahobllob  (Cairns),  Lords 

HATHXB1.ST  and  Mblbokni.) 

Ghablion  add  asoihbs  v.  Thb  Aitobbxt- 

Gbitbbal.  (a) 

OK  APFBAL  TBOK  THB  COUBT  OF  AFPBAL  IK  XKOLAKD. 

8iteee$tion  ditty— Potaer  of  appointtnent—Bueeea- 
eor—Bueeestion  Duty  At*  1863  (16  *  17  Viet, 
e.  51),  ««.  2, 4. 

Vhere  the  tenant  for  Ufe  and  tenant  in  tail  in 
remainder  of  settled  estates  bar  the  entail,  and 
resettle  the  estates  to  such  wees  as  they  shall 
jointly  appoint,  and  in  exercise  of  such  power 
erecUe  a  new  power  of  appointment  in  the  tenant 
for  life  and  a  third  person,  those  persons  who  be- 
come entitled  wider  such  second  power,  on  the 
death  of  the  tenant  for  Ufe,  m^ast  be  taken  to  be 
sueeeasors  to  the  first  tenant  in  tail,  and  are  liable 
to  pay  tueeetsion  duty  aeeordingly. 

8.  was  tenant  for  l^e  in  potseation  ty  certain  eetaiea 
wUh  remainder  to  W.  his  eldest  son  in  totl  B. 
and  W.  barred  the  entail  and  resettled  the  estates 
to  eueh  veet  ae  they  should  joinOy  appoint  8. 
and  W.  appointed  to  eueh  usee  at  8.  and  T.,  his 
second  ton  thould  jointly  appoint,  W.  died  in 
the  lifetime  of  8.,  and  after  Am  death  8.  and  T. 
appointed,  tnbjeet  to  (he  life  ettaie  of  8.,  the  estate 
to  the  use  of  J).,  daughter  ofT.  for  Vfe,  siihjeet  to  a 
yearly  rent'charge  to  be  paid  to  A.,  widow  of  8. 

Veld  (aMrming  the  judgment  of  the  court  below), 
that  the  ease  was  governed  by  The  Attorney- 
General  V.  Floyer  (8  H.  L.  0.  477;  7L.  T.  Rep. 
K.S.4i7)  and  came  within  sect.i  of  (he  Succession 
Duty  Act  1863  (16  3r  17  VieUc.  61),  and  A.  and  D. 
were  successors  to  W.  at  donor  of  (he  power  of 
appointment  under  which  they  took. 

Teb  information  in  this  case  was  filed  for  the 
purpose  of  settling  the  rate  of  snccession  daty 
which  became  payable  in  respect  of  certain 
estate  in  Shropshire  on  the  death  of  St.  John 
ehiverton  Charlton,  who,  in  1864,  was,  under  the 
Smitotions  of  a  settlement,  made  in  1820,  tenant 
tor  life  in  possession  of  the  estates  in  qaestion, 
his  eldest  son  William  being  the  first  tenant  in 
toil  male  thereof  in  remainder  expectont.  The 
estates  were  at  the  time  snbject,  amoog  other 
incnmbrances,  to  a  jointure  rent-charae  of  800Z.  a 
year,  limited  to  the  appellant,  Anne  Charlton,  the 
wife  of  St.  John.  In  1864,  St.  John,  the  father, 
•nd  William,  the  son,  joined  in  exeoating  a  disen- 
tailing deed,  and  settled  the  estates  to  such  uses 
■*-^  they  should  jointly  appoint.  By  a  snbseqaent 
1  tney  jointly  appointed  the  estates    in  the 
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event  which  happened  to  sneh  uses  as  theyshoald 
jointly  appoint,  and  in  default  to  the  use  that 
William  should,  during  the  joint  lives  of  himself 
and  his  father,  receiTe  a  yearly  rent-chaixe^  the 
estotes,  snbject  to  that  incumbrance,  being  settled 
npon  the  father  for  life,  with  remainder  in  tail 
male  to  William  and  his  sons,  failing  whom  they 
were  to  be  settled  to  sach  uses  as  St.  John  and 
his  second  son  Thomas  shonld  jointly  appoint, 
with  certain  limitations  over.  The  eldest  aoo, 
William,  died  in  1864  without  issue  and  with- 
out the  joint  power  of  himself  and  his  father 
having  been  exercised.  In  1866,  the  father  and 
the  second  son,  Thomas,  executed  their  power  and 
appointed  the  estates,  snbjeot  to  the  father's  Ufe 
estate,  to  the  use  that,  after  the  death  of  the 
father,  Anne,  his  widow,  shonld  receive  a  yeariy 
rent-diarge  for  life,  and  that  the  estates,  thai 
incumbered,  should  g^  to  the  use  of  Dora,  the 
daughter  of  Thomas,  for  her  life.  The  father 
died  in  1873,  leaving  his  widow  surviving  him,  and 
his  granddanghter  Dora  came  into  poessssion  oE 
the  estates.  In  these  dronmstanoes  the  CommiB- 
sioners  bt  Inland  Bevenne  claimed  sucoeasiai 
duty  at  the  rate  of  1  per  cent,  on  Anne  Charlton') 
jointure  rent-oharge,  as  being  a  snooession  de- 
rived from  William,  the  donor  of  the  jomt  power 
created  bv  the  settlement  of  1864,  which  ms 
exercised  by  the  re-settlement  of  1866,  and  at  the 
rate  of  8  per  cent,  on  the  snooession  of  Dora,  as  a 
succession  derived  in  a  similar  manner.  ,The 
appellant  Anne  maintained  that  she  was  only 
chargeable  with  snooession  duty  at  the  rate  ot 
1  per  cent,  on  one  moiety  of  her  rent-oharse,  ta 
being  a  succession  npon  the  death  of  her  hnaband, 
derived  from  the  second  son  Thomas  as  the 
predecessor  under  the  re-settlement  of  1866 ;  and 
the  appellant  Dora  maintained  that  she  was  only 
liaUe  to  pay  succession  du<^  at  the  rate  of  1  per 
oent.  on  the  estates  comprised  in  the  re-setile- 
ment  of  1866,  as  being  a  snccession  npon  the 
death  of  St.  John  (Tfaarlton,  derived  by  her  fitn 
him  and  Thomas  as  joint  predecessors  under  that 
re-settlement. 

The  case  was  twice  argned  in  the  Bzdieqner 
Division,  and  that  Court  (Kelly,  G.6.,  Anphlett, 
and  Haddleston,  BB.),  gave  judgment  for  the  pre- 
sent appellanta,  as  reported  m  34  L.  T.  Bep.  N.  S. 
603,  and  1  Ex.  Div.  204) 

On  appeal  to  the  Court  of  Appeal  this  judg- 
ment was  reversed  by  Cookbum,  C.J.,  James,  and 
Brett,  L.JJ.,  Bramwell,  L.J.  dissenting,  as  re- 
ported in  37  L.  T.  Bep.  N.  S.  211,  and  2  Ex.  Div. 
398. 

This  appeal  was  then  brought  to  the  Honie  of 
Lords. 

The  sections  of  the  Snooession  Duty  Act  1853 
(16  ie  17  Vict  0.  61),  upon  which  the  qnaation 
turned  are  as  follows : — 

Sect.  2: 

Every  past  or  (atore  dispositioii  of  proper^  hy  tmM 
whereof  any  peraon  has  or  shsll  beoome  DmeflnitHy 
entitled  to  any  property,  "t  the  inoome  thereof,  iflpoj 
the  death  of  any  person  dying  after  the  time  appontM 
for  the  oommenoement  of  tma  Act,  either  itnmwtiriwy 
or  after  any  inteirval,  either  oertaiiily  or  aontiii|{ent7i 
and  either  originally  or  br  wiy  of  substitative  limitato. 
and  every  devolation  by  law  M  any  benefioial  intoeK  m 
property,  or  the  inoome  thereof,  npon  the  death  cf  VJ 
person  dying  after  the  time  qipoiiited  for  the  oomnnaae- 
ment  of  this  Act,  to  any  other  person  in  poBneeeion  0^ 
expectancy,  shall  be  deemed  to  have  oonfened  crto 
confer  on  the  person  entitled  by  reaaon  of  any  raw 
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JispoBition  or  deToIntion  a  "  Bnooeuion " ;  and  the 
term  "  mooeasor ''  shall  denote  the  person  so  entitled, 
and  the  term  "predecessor"  shall  denote  settlor, 
disponer,  testator,  obligor,  ancestor,  or  other  person 
fnm  whom  the  interest  of  the  sncoeiaor  is  or  shall  be 
drahred. 

Sect.  4: 

Where  any  person  shall  have  a  general  power  of 
appointment,  nnder  any  disposition  of  property,  taking 
effect  npon  the  death  of  any  person  dym^  after  the 
^ime  appointed  for  the  oommenoement  of  this  Act,  over 
property,  he  shaJl,  in  tiie  event  of  his  maVing  any 
i^qKontment  therennder,  be  deemed  to  be  entitled  at  the 
lame  of  his  exercising  snch  power  to  the  property  or  in- 
temst  thereby  appomted  as  a  sncoession  derived  from 
the  donor  of  Uie  power ;  and  where  any  person  shall  have 
a  limited  power  of  appointment,  nnder  a  disposition 
taking  eSeot  npon  any  snch  death  over  property,  any 
person  taking  any  property  by  the  exerase  of  snch  power 
shall  be  deemed  to  take  the  same  as  a  sncoession  derived 
from  the  person  creating  the  power  as  predecessor. 

H.  F.  Brietowe,  Q.C.,  O.  8.  Lata,  and  Speneer 
Sutler  appeared  for  the  appellants,  and  contended 
that  the  saccossion  was  derived  from  St.  John 
Charlton  and  Thomas,  under  sect.  4  of  the  Act,  set 
ont  aboTB. 

The  Attorney-General  (Sir  J.  Holker,  Q.C.)  and 
W.  W.  Earslake  (Qortt,  Q.C.  with  them),  for  the 
respondent,  argaed  that  the  case  was  not  within 
seot.  4,  and  even  if  it  were  the  dnty  claimed  was 
payable.  The  case  cannot  be  distinguished  from 
the  cases  of 

The  Aitomey-QenenX  v.  Lori  BraybrooTce,  4  L.  T. 

Bep.  N.  S.  218  ;  9  H.  L.  Caa.  150 ; 
The  Attorney -Gmural  v.  Floyer,  7  L.  T.  Eep.  N.  S. 

47 ;  9  H.  i.  Cas.  477  ; 
The  Attomey-OeneraZ  v.  Bmythe,  9  H.  L.  Cas.  407. 

In  addition  to  the  cases  cited  in  the  judgment 

the  following  were  also  referred  to  in  argument : 

The    BoUeaor-Oeneral  r.    The   Law   Revereicnary 

Intereit  Society,  28  L.  T.  Bep.  N.  S.  789;  L.  Bep. 

8  Ex.  283; 

TheAtiamey-Oeikeralr.  Lord  B^flon,  12  L.  T.  Bep. 

N.  8.  242 ;  11  H.  L.  Caa.  257 ; 
Be  Coope  and  ^lUen't  Conttaet,  35  L.  T.  Bep.  N.  S. 
890 ;  4  Ch.  Biy.  802. 

At  tho  oonclnsion  of  the  arguments  their  Lord- 
ahipe  took  time  to  consider  their  judgment. 

May  5.  —  Their  Lordships  gave  jadgment  as 
follows: 

The  Lord  Chancellor  (Cairns). — My  Lords, 
the  property  which  is  subject  to  succession  dnty 
in  this  case  was  disentailed  and  resettled  by  deeds 
of  the  22nd  and  23rd  March  1854,  which  both 
aides  have  taken  in  their  argument  as  the  com- 
menoement  of  the  title.  At  this  time  St.  John 
OhiTerton  Charlton  was  tenant  for  life  of  the 
properly,  and  his  eldest  son,  St.  John  William 
Charlton,  was  the  first  tenant  in  tail  male.  By  the 
deed  of  March  22,  1854,  the  property  was  settled 
to  moh  uses  as  St.  John  Charlton  and  William 
Charltoa  should  appoint ;  in  default  to  St.  John 
for  life,  with  remainder  to  William  in  tail  male, 
with  remainder  to  St.  John  in  fee.  By  the  deed 
of  the  23rd  March  a  settlement  was  made  nnder 
the  joint  power  of  St.  John  and  William,  to  such 
uses  as  St.  John  and  William  should  appoint ;  in 
default  to  seoore  an  annuity  of  8001.  to  William 
during  the  joint  lives  of  himself  and  St.  John ; 
remainder  to  St.  John  for  life;  remainder  to 
William  for  life ;  remainder  to  William's  first  and 
other  sons  in  tail  male ;  remainder  to  snch  uses 
as  St.  John  and  Thomas,  his  second  son,  should 
appoint;  remainder  to  Thomas  for  life;  remainder 
to  his  first  and  other  sons  in  tail  male.     By  a 


re-settlement  of  the  16th  Feb.  1866,  at  which  time 
William  was  dead  without  issue,  St.  John  and 
Thomas  resettled  the  estate,  subject  to  the  life 
interest  of  St.  John,  to  such  uses  as  St.  John  and 
Thomas  should  appoint;  remainder  to  secure  a 
rent-ohargn  of  17001.  to  the  appellant  Anne,  the 
wife  of  St.  John,  for  her  life,  and,  subject  thereto, 
to  the  appellant,  Dora  Meyriok,  for  certain  in- 
terests therein  specified.  St.  John,  the  tenant  for 
life,  died  in  1873,  and  thereupon  the  suooession  to 
the  appellants  opened ;  and  the  question  is,  from 
whom  do  they  take  the  succession,  and  what  ia 
the  rate  of  duty  payable  P  The  Court  of  Appeal 
has  held  that  they  derive  their  succession  from 
William  Charlton,  the  tenant  in  tail,  stepson  of 
one  appellant,  and  uncle  of  the  other,  and  it  is  the 
correctness  of  this  decision  which  is  now  in  question. 
If  this  question  is  to  be  decided  by  the  2nd 
section  orthe  Succession  Dnty  Act  (lo  it  17  Vict, 
o.  51),  I  do  not  think  the  answer  to  it  can  admit 
of  any  doubt  either  on  principle  or  authority. 
The  2nd  section,  reading  it  shortly,  enacts  that 
every  disposition  of  property  by  reason  thereof 
any  person  shall  become  braefioially  entitled  to 
any  property  on  the  death  of  any  person  shall  be 
deemed  to  confer  on  the  person  entitled  by  reason 
of  such  disposition  a  succession;  and  the  term 
"  smocessor  shall  denote  the  person  so  entitled, 
and  the  term  "  predecessor "  shall  denote  the 
settlor  or  other  person  from  whom  the  interest 
of  the  successor  is  derived.  The  appellants 
undoubtedly  became  boieficially  entitled  to  pro- 
perty upon  the  death  of  St.  John  Charlton,  and 
they  became  so  entitled  by  reason  of  a  disposition 
of  the  property.  What  was  the  disposition  of  the 
property  P  I  cannot  doubt  that  it  was  that  con- 
tained in  the  three  deeds  whion  have  already  been 
mentioned,  the  22nd  and  23rd  March  1854  and  the 
16th  Feb.  1866.  It  was  the  first  two  of  these 
which  created  the  power  in  St.  John  and  Thomas, 
and  it  was  the  third  which  exercised  the  power. 
Nor  should  I  doubt  that  in  this  disposition 
William  Charlton  was  the  settlor.  St.  John 
Chariton  had  throughout  nothing  but  an  estate 
for  life,  and  the  first  estate  of  inheritance  was  in 
William ;  and  it  was  ont  of  that  estate  of  in- 
heritance and  out  of  the  fee  into  which  it  was 
expanded  that  the  interests  given  to  the  appel- 
Lmts  came.  But  I  look  upon  this  oonstmotion  of 
the  2nd  section  as  to  cases  coming  within  it  as 
completely  and  finally  settled  by  the  cases  in  this 
House  {AUomey-Oeneral  v.  Lori  Brayhrooka,  4  L.  T. 
Bep.N.S.218;  9  H.  of  L.  Cas.  150;  AUomey-Oeneral 
V.  Floy»r,  7  L.  T.  Hep.  N.  S.  47 ;  9  H.  of  L.  Cas.  477 ; 
AUorney-Chneral  v.  BmyAe,  9  H.  of  L.  Cas.  497),  and 
as  no  longer  open  to  controversy  or  argument. 
The  contest,  however,  of  the  appellants  at  your 
Lordships'  bar  was  not  so  much  founded  on  the 
2nd  section  as  it  was  directed  to  show  that  it  was 
the  4th  and  not  the  2nd  seotion  of  the  Act  which 
applied  to  the  present  case,  and  I  observe  that  in 
the  Court  of  Appeal  much  diESculty  was  felt  by 
some  of  the  learned  judges  with  reference  to  the 
4th  section.  Bramwell,  L.J.  thought  that  tbe 
present  case  was  within  the  veiy  words  of  the  4th 
section.  The  Lord  Chief  Justice  thought  that 
the  present  case,  and  also  the  oases  in  this  House 
which  I  have  alreadr  referred  to,  all  came  within 
the  4th  section ;  but  he  considered  he  was  bound 
by  the  authority  of  the  decisions  referred  to,  how- 
ever fatally  wrong,  as  be  said,  he  might  deem 
them  to  be.    Brett,  KJ.,  said  that  if  the  present 
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CBBe  is  to  be  treated  an  oomiag  under  aeot.  2,  tfaen 
he  oonld  see  no  case  to  which  sect.  4  ooald  apply. 
There  is  no  donbt  that  the  oases  in  this  Honee, 
especially  those  of  Flayer  and  Smythe,  did  deter- 
mine not  only  that  the  oonstraction  of  the  2nd 
section  was  such  as  I  have  mentioned,  bat  also 
that  it  was  the  2nd  and  not  the  4th  section  which 
govemod  the  cases.  And  I  agree  with  what  is 
said  by  James,  L.J.,  that  the  only  distinction 
enggested  is,  that  in  those  cases  the  donors  of  the 
power  were  the  same  as  the  donees  of  the  power, 
that  is  the  tenant  for  life  and  the  eldest 
son;  and  that  in  the  present  case  the  donees 
are  the  tenant  for  life  and  the  second  son, 
and  that  this  creates  no  more  difference  in 
law  than  the  fact  that  the  names  are  different 
does.  Bat  the  argument  that  the  4th  clonse 
of  the  statate  is  applicable  to  a  case  like  the 
present  appears  to  me  to  be  founded  on  aa 
entire  misconception  of  the  meaning  of  the  claase. 
In  the  first  place,  I  most  observe  tnat  the  words, 
"  where  any  person  shall  have  a  general  power  of 
appointment  over  property  he  shall,  in  the  event 
of  hia  making  any  appointment  tbereander,  be 
deemed  to  be  entitled  at  the  time  of  bis  exeroising 
Bach  power  to  the  property  or  interest  thereby 
appointed  as  a  succession  derived  from  the  donor 
of  the  power,"  appear  to  me  to  point  to  a  general 
power  possessed  by  one  person,  enabling  him  to 
dispose  of  the  property  as  an  absolote  owner,  and 
not  to  a  power  given  in  a  family  settlement  to  a 
father  and  son  where  one  is  intended  to  be  a  check 
upon  the  other  in  the  exercise  of  the  power.  It 
is  tme,  as  was  observed  in  the  aignment,  that 
words  in  the  aingalar  may  be  constraed  as  if  they 
were  plural,  but  yon  must  not  tarn  one  member 
of  a  sentence  into  the  plural  and  leave  the  other 
in  the  singnlar.  The  argament  of  the  appellant 
requires  that  you  should  construe  the  section 
tiius,  "  where  two  persons  shall  have  one  general 
power  of  appointment,"  &c.  But  this  would  be 
absurd,  for  it  would  mt^e  both  the  donees  of  the 
power,  in  the  «vent  of  an  exercise  of  it,  take  a  suc- 
cession and  be  liable  to  pay  a  duty  for  it,  although 
the  name  of  one  might,  as  I  have  already  said, 
have  been  inserted  merely  as  a  check,  and  without 
the  idea  of  any  beneficial  interest.  The  fact  is  the 
4th  section  appears  to  have  been  inserted,  althongh 
it  is  not  necsf  sary  in  the  present  case  absolutely 
to  decide  its  effect,  for  the  purpose  of  meeting  a 
case  that  might  well  occnr,  and  which  but  for  the 
4th  section  would  have  been  left  uncovered.  Pro- 
perty might  be  given  after  a  life  interest  to  various 
persons  in  succession,  bat  subject  to  an  absolute 
and  general  power  in  A.  B.  to  dispose  of  the  pro- 
perty as  he  pleased,  or  to  a  limited  power  in  A.  B. 
to  dispose  of  the  property  among  certain  objects 
of  the  power.  The  power  might  not  up  to  or  at 
the  time  of  the  opening  of  the  saccension  have 
been  exercised,  and  it  might  for  some  time  remain 
uncertain  whether  it  would  ever  be  exercised. 
If  there  was  no  enactment  bnt  the  2nd  section, 
the  succession  would  have  to  be  determined  upon 
the  death,  and  there  would,  in  hoc  statu,  be  no 
means  of  dealing  with  the  succession,  except  as  a 
succession  in  those  taking  in  default  of  appoint- 
ment. It  is  here  that  the  4th  section  appears  to 
come  into  operation.  It  keeps  open  the  question 
of  a  subsequent  eserc-iae  of  the  power,  and  as  soon 
as  the  power,  if  a  general  power,  is  exercised,  it 
fixes  the  person  exercising  the  power  with  the 
consequences  of  a  succession,  as  if  the  absolute 


property  had  come  to  him ;  and  if  it  is  a  liontad; 
power,  and  is  exercised,  it  fixes  those  who  tako 
under  it  as  if  they  had  derived  a  aucoession  from 
the  person  creating  the  power.  8o  far,  therefore, 
as  regards  the  construction  of  the  2nd  and  44ii 
sections  of  the  Act,  it  appears  to  me  that  the  case 
of  the  appellanta  must  fail.  A  farther  argamcat 
was  addressed  to  your  Tjordships  which  does  nab 
appear  io  have  been  used  in  the  courts  below— 
viz.,  tjwt  there  was  here  a  transfer  of  intsrest 
within  the  meaning  of  the  15th  section  of  tfas 
Ssccesaion  Duty  Act.  My  Lords,  as  to  this,  it  is 
sufficient  for  me  to  say  that  the  case  appears  to- 
me <to  be  oovwed  by  the  deoinoD  in  the  AUomeff' 
Qmoral  t.  OeM  (L.  Sep.  5  Ex.  263 ;  23  L.  T.  Rep. 
v.  -8.  20),  the  grounds  of  which  appear  to  me  to  i» 
satisfactory,  and  to  be  fatal  to  the  argument  oT 
the  appellants.  I  therefore  propose  to  mov» 
that  the  appeal  in  this  case  be  dismissed  with 
costs. 

Lord  Hatebrlbt. — My  Lords,  I  have  in  sub- 
stance nothing  to  add  to  what  has  &11en  from  my 
noble  and  learned  friend  on  the  woolsack,  in  wfaoa» 
opinion  upon  the  case  I  entirely  concur.  It  has 
been  pointed  out  that,  amongst  the  numnroos 
cases  which  have  been  brought  before  the  courts 
upon  the  Succession  Duty  Act,  the  two  sections 
which  have  been  chiefly  referred  to  in  this  case^ 
namely  the  2nd  and  the  4th,  have  been  completely 
covered  by  a  series  of  decisions.  Sect.  2  hw 
been  open  to  question  upon  the  two  branohes- 
which  it  contains.  The  first  branch  of  it  deals  with 
the  case  of  disposition,  the  second  branoh  with 
the  case  of  devolution.  The  question  as  to  how 
far  the  origin  of  a  title  should  be  attribated 
to  devolutiou,  and  how  far  to  disposition,  mat 
fully  considered  by  this  House  in  the  caae  of 
Lord  Saltoun  v.  The  Lord  Advocate  (3  Macq.  659 ;. 
3  L.  T.  Bep.  N.  S.  40),  and  again  recently  m  the 
oase  of  Lord  Zetland  v.  The  Lord  Adooeate  (3  App. 
Cca.  505;  38  L.  T.  Bep.  K.  S.  207).  In  that  case 
there  was  a  sort  of  conjoint  action ;  a  disposition 
created  the  whole  interest,  and  in  that  interest  as 
created  by  the  disposition  a  aeriea  of  successioas 
occurred,  by  descent  or  otherwise,  arising  out  ot 
the  original  disposition.  The  question  was  whe- 
ther you  were  to  consider  the  devolution,  whksh 
had  taken  place  in  the  course  of  pursuing  the  dis- 
position which  had  been  made,  as  forming  a  deT»- 
lution  in  every  sense,  so  that  the  interest  of  tb» 
successor  was  to  be  calculated  upon  that  ground, 
or  whether  yoa  were  to  consider  it  a  case  of  disposi- 
tion within  sect.  2  of  the  Act.  In  the  preaeat  ease 
we  have  to  determine  whether  or  not  the  disposi- 
tion is  to  fall  within  sect.  2  of  the  Act  only,  or 
within  a  difierent  seotion  altogether,  namely  the 
4th.  The  only  di£BcDlty  arising  upon  that  is  this : 
there  oonld  be  no  doubt  that  if  yon  did  n6b.find 
the  4th  section  there  at  all,  this  would  be  a  tLs^ 
position  under  the  2nd  section.  It  is  a  series  of 
family  settlements,  one  following  the  other  accord- 
ing to  the  usual  course  of  conveyaDcing,  by  which 
the  father  and  the  son,  when  the  son  has  become 
tenant  in  tail  in  posseasion,  create  an  interest  hf 
which  they  take  a  joint  power,  limiting  back  ths 
interest  of  the  father  usually  for  life,  and  also 
sometimes  curtailing  the  son's  interest,  but  giving 
a  joint  power  to  the  two.  In  regard  to  disposi- 
tions, there  seems  to  have  been  in  the  minos  of 
the  framers  of  this  Act  a  notion  that  it  would  b»| 
necessary  to  include  certain  other  cases  whtehj 
they  do  not  consider  sufficiently  included  in  the] 
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Sml  seotion.    That  is  the  only  way  in  which  we 
OMbaccoant  for  the  4th  seotion  at  all.     Then  the 
qiMBtion    would   naturally    lurise,    whether   that 
which   is   done   by    an   exercise    of  the  power, 
being  in  every  sense  of  the  word  a  disposition, 
flhoold  fall   within  the  2nd  section  or  the  4th, 
haying  a  peculiar  constructioa  given  to  it  in  the 
ease  of  saoh  »  disposition  as  we  have  before  ns.    I 
take  the  disposition  here  to  be  contained  in  the 
series  of  settlements  which  we  find  in  the  three 
deeds  which  have  been  referred  to,  ander  which 
there  was  first  of  all  a  joint  power  in   William 
Charlton  and  St.  John  Charlton,  the  estate  tail 
being  in  William,  the  eldest  son,  and  afterwards, 
upon  that  limitation  failing,  and  tfao  estate  tail 
failing,  there  was  a  joint  power  of  appointment  by 
Thomas,  the  second  son,  and  his  father,  and  limi- 
tations over    in    default   of    appointment.     Now 
whatever  dif&oalties  migfati  have  surrounded  this 
case,  (and  I  confess  there  are  difficulties  which  at 
first  sight  are  aomewhat  calculated  to  embarrass 
those  who  have  to  give  an  opinion  npon  the  exact 
constmotion  of  the  Act),  as  regards  the  first  ques- 
tum,  namely,  whether  or  not  this  case  falls  within 
the  Snd  seotion  or  the  4th,  it  appears  to  me  to  be 
covered  by  the  authorities  which  have  been  men- 
tioned, namely,  Floyer'a  case,  Smytlie'a  case,  and 
Lord  Braybrooke'g  case.    No  doubt  Flayer's  case  , 
was  not  overlooked  in  the  decision  of  the  sub- 
sequent cases.    It  is  referred  to  in  those  decisions, 
and  the  case  seems  to  have  been  altogether  weil 
considered.    If  tbat  case  be  law,  which  we  must 
hold  it  to  be,  as  being  a  decision  of  this  House, 
then  I  apprehend  the  matter  is  settled  ;  this  case 
falls  within  the  2nd  section,  and  consequently, 
according  to  Flayer's  case,  does  not  fall  within  the 
4th.     My  noble  and  learned  friend  on  the  wool- 
sack has  given  his  view  of  the  reasons  which  may 
have  induced  the  Legislature  to  frame  that  sec- 
tion in  order  to  meet  certain  cases  which  might 
not  otherwise  have  been  provided  for  at  all,  either 
by  the  2nd,  or  by    any    other  sections  of  the 
Act.      I  think    tbiere  is    svffioient    greand    for 
saying     that     we     aT«     not,    on     account     of 
-asy    supposed    inutility    of    tiio    4th    seotion, 
unless     the    construction    be    given    which    is 
contended  for  by  the  appellants,  driven   to  the 
necessity  of  giving  it  that  construction,  but  that 
we  are  in  a  position  in  which  we  can  without 
embarrassment  uphold    the  doctrine  which  has 
•once  been  established  by  this  House ;  and  I  confess 
I  should  feel  it  scarcely  competent  in  us  to  reverse 
tibat  doctrine,  which  is  so  established,  not  by  one, 
bnt  by  two  or  three  cases.    It  appears  to  me  that 
if  there  had  been  such  a  difficulty  as  is  suggested 
with  reference  to  the  4th  section,  the  only  mode  of 
xmring  it  wonid  have  been  by  a  subsequent  appli- 
cation to  the  Legislature.    I  do  not  think,  how- 
'Over,  that  any  such  difficulty  arises.    It  seems  to 
me,  for  the  reasons   which   have  already    been 
urged,  and  which  I  will  not  repeat;  that  there  is 
good  ground  for  the  existence  of  the  4th  section, 
and  that  we  are  not  driven  to  the  necessity  of 
applying  it  to  this  case.      I  am  content   to  rest 
npon  the  decisions  which  have  well  entabKshed 
that  this  is  a  case  to  which  sect.  2  is  applicable. 
l%e  consequence  is  that   the   appellants  cannot 
succeed. 

Lord  Sbuiokhb. — My  Lords,  in  the  case  of  The 
JUtomey-General  v.  Lord  Braybrooke,  where  the 
succession  was  taken  under  a  joint  appointment 
by  father  and  son,   the  judgment  of  thia  House 


proceeded  npon  the  principle  that  the  appointment 
was  to  be  read  into  the  deed  creaking  the  power, 
according  to  the  general  mieof  law  applicable  to 
the  execution  of  powers.  Lord  Cranworth  was 
of  the  same  opinion  in  the  cases  of  Smythe  and  of 
Flayer ;  and  Martin,  B.  was  of  the  same  opinion 
in  the  case  of  the  Attomey-Oeneral  v.  Cecil.  It 
is  true  that  in  Flayer's  and  Smythe's  oases 
Lord  Wensleydale,  and  in  Cecil's  case  Kelly, 
G.B.,  f^>pear  to  have  founded  their  judg- 
ments on  a  different  principle,  which  the 
former  (erroneously  I  think)  considered  to  have 
been,  the  principle  adopted  in  Lord  Bray- 
hrooke's  case,  namely,  that  the  interests  of  the 
appointees  under  the  joint  powers  were  carved 
out  of  the  new-  estate  (being  in  all  these  cases  ex- 
cept one  an  estate  tail)  which  the  eldest  son  took 
under  the  resettlement ;  and  that  the  disposition 
to  be  looked  to  was  that  executing,  not  that 
creating  the  power.  The  single  case  in  which 
that  new  estate  was  not  an  estate  tail  was  Lord 
Braybrooke's,  bat  there  the  son  had  (subject  to 
the  joint  power)  a  sole  and  absolute  power  of  ap- 
pointment by  deed  or  will,  which  Lord  Wensley- 
dale may  perhaps  have  considered  equivalent  to 
the  inheritance.  ITnlesB  a  distinction  can  be 
founded  upon  sect.  4  o£  the  Snccessioa  Duty  Act 
these  cases  must  govern  the  present.  Bat  the 
result  to  which  they  would  lead  may  possibly 
admit  of  some  question  on  aooount  of  the  differ- 
ences already  mentioned  between  the  views  of  the 
judges,  in  and  oat  of  this  House,  who  decided  all 
but  one  of  them.  In  all  these  cases  the  same 
person  who  was  first  tenant  in  tail  under  the  re- 
settlement had  also  been  first  tenant  in  tail  under 
the  old  settlement,  so  that  it  made  no  difference 
whether  the  socoessions  were  under  the  deed 
executing,  or  under  that  creating  the  power.  In 
either  view  they  were  "  carved "  or  "  derived  " 
oat  of  the  estate,  new  or  old,  of  that  person  who 
was  one  of  the  two  joint  donees  of  the  power. 
But  in  the  present  case  it  is  otherwise.  Here 
neither  of  the  donees  of  the  joint  power  had, 
either  before  or  after  the  resetuemeut,  an  estate 
of  inheritance,  or  anything  eqai^alent  to  it.  The 
father,  both  before  and  afterwards,  was  first 
tenant  for  life,  and  retained  that  estate  through- 
out, unaffected  by  the  exercise  of  the  power.  The 
life  estate  of  the  son,  and  the  sabsequent  re- 
mainders, were  displaced  by  the  exercise  of  the 
power,  all  which  had  been  derived,  under  the  re- 
settlement, from  the  prior  estate  tail  of  the  elder 
brother  by  his  disposition.  It  may  be  that  in  a 
case  in  which  one  of  the  appointors  has  an  estate, 
to  be  displaced  by  the  appointment,  com- 
mensurate with,  or  greater  tnan  the  interests 
appointed,  the  view  of  Lord  Wensleydale  and 
Kelly,  O.B.,  may  be  valid  in  law,  as  it 
certainly  would  be  reasonable  and  oonvenient. 
But  to  such  a  case  as  the  present  it  seems  to  be 
incapable  of  being  applied.  It  is  impossible  to 
desoribe  t^e  interest  of  the  present  appellants  as, 
in  any  true  sense,  "carved"  or  "derived"  out  of 
the  life  estate  of  Thomas,  beoanse  they  would 
equally  have  taken  effect,  by  virtue  of  the  joint 
appointment,  though  Thomas  had  died  before  his 
father;  and  in  the  event  which  has  actually 
happened  of  his  surviving  his  father  they  may 
endure  after  his  death.  No  rule  is  laid  dov«n  in 
the  Act  for  such  a  case,  unless  it  be  that  found  in- 
sect. 4;  and,  in  the  absence  of  any  such  rule,  it 
seems  necessary  to  fall  back,  as  was  done  by  this 
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Hoaae  in  Lord  Brayhrooke's  case  and  hy  Lord 
Cranworth  and  Martin  B.,  in  the  sabseqaent  cases, 
npon  the  general  principle  of  law  applicable  to  the 
execution  of  powers.  Unless,  therefore,  the  pre- 
sent case  can  be  brought  within  the  first  part  of 
sect.  4,  the  appellants  fail.  Bat  the  later  autho- 
rities are  also  really  decisiTe  against  the  applica- 
tion of  the  first  branch  of  the  4th  section  to  this 
case.  I  will  assume  that  Turner,  L.J.  was  right 
when,  connecting  the  words  "  taking  effect"  in  the 
4th  section  with-  "  a  general  power  of  appoint- 
ment" as  their  proper  antecedent,  he  said, "  Look- 
ing at  the  context,  the  words  of  the  section  refer 
to  the  power  coming  into  operation,  and  not  to  the 
appointment  under  it  taking  effect " :  Be  Lovelace 
(4  De  G.  A  J.  340 ;  28  L.  J.  489,  Ch.)  A  power 
must  be  held  to  come  into  operation  either  when 
it  is  actually  executed,  or  when  it  is  first  capable 
of  being  executed.  If  then'  a  joint  power,  such  as 
that  in  the  present  case,  were  "general,"  and 
within  the  first  branch  of  sect.  4,  there  would 
have  been  no  possibility  of  escape  from  the  con- 
clusion that  the  successions  in  Flayer's  case  and  in 
OecU's  case  were  governed  by  that  enactment, 
because  in  both  those  cases  the  joint  power  was 
created,  became  exercisable,  and  was  executed, 
after  the  time  appointed  for  the  commencement  of 
the  Sncoession  Duty  Act.  But  the  decisions  of 
this  House  and  of  the  Court  of  Exoheauer,  in 
these  two  cases  are  absolutely  irreconcileaole  with 
that  condosion.  In  the  judgment  of  Lord 
Cranworth  in  Flayer's  case,  the  4th  section  of  the 
Act  was  not  lost  sight  of.  "  The  circumstances," 
be  said,  "  of  the  portions  arising  under  a  power 
can  make  no  difference.  Indeed  this  seems  to  be 
expressly  provided  for  by  sect.  4  of  the  Act.  The 
interest  created  by  the  power  must,  on  well-known 
principles,  be  troited  as  arising  under  the  deed 
creating  the  power."  He,  therefore,  seems  to 
have  considered  a  joint  power  of  this  kind  as 
&lling  under  sect.  2,  and  not  under  the  first 
branch  of  sect.  4,  the  efiecC  of  which  is  the  same 
as  if  it  were  left  under  sect.  2.  It  is  true  that  the 
distinction  between  general  and  limited  powers,  in 
the  common  language  of  English  law,  relates  not 
to  conditions  afiecting  the  donees  of  a  power,  or 
otherwise  antecedent  to  an  appointment,  but  to 
the  nature  of  the  appointment  which  may  be  made 
under  the  power,  and  for  that  reason,  if  the 
present  case  had  been  untouched  by  authority,  I 
might  have  felt  embarrassed  by  the  use  of  that 
phraseology  in  sect.  4  of  this  Act.  I  do  not  think 
that  any  stress  can  safely  be  laid  upon  the  mere 
use  of  the  word  "  person "  in  the  singular 
number,  and  I  cannot  at  present  adopt  the 
view  that  the  whole  section  has  reference  to  some 
rare  and  peculiar  description  of  uses,  in  which  the 
power  is  only  exercisable,  or  has  been  exercised, 
after  a  death  on  which  an  appointment  may  take 
efibct,  has  actually  happened.  If,  however,  the 
substance  of  the  first  branch  of  the  section  is 
regarded,  it  certainly  points  to  that  kind  of  abso- 
lute power  which  is  practically  equivalent  to 
property,  and  may  reasonably  be  treated  as  pro- 
perty for  the  purpose  of  taxation.  This  is  the 
case  with  a  general  power  exercisable  by  a  single 
person  in  any  way  which  he  may  think  fit,  but  it 
IS  not  the  case  when  a  power  cannot  he  exercised 
without  the  concurrence  of  two  minds,  the  one 
donee  having,  and  the  other  not  having,  an  in- 
terest to  be  displaced  by  its  exercise.  Nothing 
could  well  be  conceived  more  unreasonable,  in  a 


practical  point  of  view,  than  to  treat  a  joint 
power,  like  that  now  in  question,  in  a  family 
settlement,  as  equivalent  in  snbAtanoe  to  joint 
property  in  the  two  donees,  and  I  am  convinoed 
that  the  decisions  which  have  refused  to  give 
that  effect  to  sect.  4  are  in  accordance 
with  the  true  intention  of  the  Legislature, 
whatever  difficulty  there  may  be  in  the  words 
"  general  "  and  "  limited  "  as  they  there  occur. 
I  have  referred,  as  to  this  point,  to  the  later 
authorities  only,  because  in  the  earlier  cases.  The 
Attnmey-Qeneral  v.  Sibthorpe  (3  H.  &  N.  424; 
28  L.  J.  Ex.  9) ;  Lord  Brayhrooke's  case,  Smytiui't 
case,  and  Flayer's  case,  the  powers  "  took  effect," 
accoiding  to  the  view  taken  by  Tamer,  L.J.  of 
the  meaning  of  those  words  in  sect.  4,  before  the 
time  appointed  for  the  commencement  of  the 
Succession  Duty  Act,  and  therefore  could  not  be 
within  the  first  branch  of  it.  If  that  view  is  not 
correct,  and  if  it  ought  rather  to  be  held  that  a 
power  "  takes  effect  when  an  appointment  made 
under  it  became  effective  by  coming  into  posses- 
sion, the  earlier  as  well  as  the  later  authorities 
would  be  adverse  to  the  appellants.  I  think,  for 
these  reasons,  that  the  judgment  appealed  from 
ought  to  be  affirmed. 

Judgmetii  appealed  agaimt  (^firmed,  end 
appeal  diimiseed  with  costs, 

.Solicitors  for  the  appellants,  Lano,  Hussey,  and 
EulberL 

Solicitor  for  the  respondent,  Tho  SoUaior  to 
the  Iiikmd  Reoenve. 


luDtctal  (S:oinmitte(  oftfjf  ^ribg  Council. 

ilarch  7,  8, 11,  and  May  8. 

(Present  -.  The  Bight  Hons.  Sir  Jakbs  W.  Colviu, 
Sir  Baknes  Peacock,  Sir  Montaoub  Smith,  and 

Sir  BOBEBT   COLLIBB.) 

The  AiTOiBNET-GEKEBAL  FOR  THB  "isu  OF  Max  o. 
Mylch&bbsi  and  othxbs.  (a) 

ON  APPEAL  FBOH  THE  COTTBT  OF  EXCHEQUBB  OF  THE 
ISLE   OF  HAK. 

Isle  of  Man — Bights  of  Crown — Mines  and  mineralt 
— Clay  and  sand— Act  of  Settlement — Customary 
estate  of  inheritance. 

The  owners  of  customary  estates  of  inheritance  i» 
the  Isle  of  Man  claimed  a  right  from  time  imme- 
morial to  dig  day  and  sand  on  their  lands  from 
open  workings.  The  Act  of  Settlement  of  1704 
reserved  to  the  lords  of  the  Isle  "  all  such  mines 
and  minerals,  of  what  kind  and  nature  soeeer, 
qtuuries,  and  delfs  offlagg,  slate,  or  stone,  as  nme 
are,  or  at  any  time  heretofore  have  been  invefiei 
in  "  them. 

Held  (affirming  the  judgment  of  the  Court  belo»), 
that  this  reservation  could  not  be  relied  upon  to 
disprove  the  existence  of  the  alleged  custom,  hi 
must  be  interpreted  by  continuous  svbseqvu^ 
usage,  and  thai  the  Crown,  as  lard  of  the  Ide, 
was  not  entitled  to  the  day  and  sand. 

The  rule  of  English  law  with  respect  to  the  time 
of  legal  memory  does  ru)t  exist  in  the  Isle  of 
Man. 

This  was  an  appeal  from  a  decree  of  the  Court  of 

Exchequer  of  the  Isle  of  Man,  by  which  the  court 

decided  that  the  Crown  had  not  the  right,  as  lord 
(a)  Beporttd  br  C.  E.  Malou,  Esq.,  BuristeratiKW. 
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of  the  manor,  claimed  by  an  information  filed  by 
the  Attomey-Greneral  to  the.  day  and  sand  in  the 
cnstomary  estates  of  inheritance  in  the  lale,  and 
refused  an  injunction  to  restrain  the  respondents 
from  working,  mannftuHinring,  or  otherwise  dealing 
with  the  clay  and  sand  in  the  said  lands,  and  from 
removing  any  part  of  the  same,  and  dismissed  the 
information  with  oosts. 

Oorai,  Q.C.,  the  Attom&ii-Oeneral  far  the  I$le  of 
Man  (Sir  James  (Jell,  Q.C.),  and  W.  W.  Karslake 
for  the  appellants,  and  contended  that  the  Crown 
had  a  right  to  mines  and  minerals  of  all  kinds 
within  the  Isle.  In  the  reign  of  Henry  lY.  the 
Grown  possessed  the  whole  island,  which  was  then 
granted  to  Sir  John  Stanley,  with  all  rights,  which 
are  now  revested  in  the  Crown  by  the  Act  5  Geo. 
3,  c.  26.  "  Mines  and  minerals  "  are  reserved  to 
the  lord  of  the  manor,  and  these  words  inclnde 
clay  and  sand.  The  respondents  mast  produce 
!>ome  grant  giving  them  the  rights  they  claim. 
There  is  no  evidence  of  any  cnstomary  right  in 
the  tenants  of  these  lands,  and  the  custom,  if 
proved,  would  be  bad  in  law.    They  cited 

The  Duke  of  Portland  t.  Bill,  L.  Kep.  2  Eq.  765 ; 

Bell  V.  Wilson,  L.  Eep.  1  Ch.  303 ;  14  L.  T.  Bep. 
N.  S.  115 ; 

Bext  v.  CHU,  L.  Eep.  7  Ch.  699 ;  26  L.  T.  Eep.  N.  S. 
502; 

BeUlacorhith,  Mining  Company  v.  Dumbell,  L.  Eep. 
5  P.  C.  49;  29  L.  T.  Eep.  N.  S.  658; 

Rez  y.  Sedgley,  2  B.  &  Ad.  65 ; 

Bex  v.Bretttll,  3  B.  &  Ad.  424; 

Rosie  y.  WainrrMn,  14  M.  &  W.  859 ; 

far!  of  Derby  y.  Dulce  ofAthol,  1  Yes.  sen.  202 ; 

Mill  y .  The  Commitsioner  of  the  New  Porett,  25  L.  J. 
C.  P.  212 ;  and  aUio 

HHIb'  Ordinanoea  stnd  Statatea  of  the  Isle  of  Man ; 

The  Aot  of  Settlemant  of  1704 ;  ard 

The  Preamble  to  the  Aot  5  Oeo.  8,.o.  26. 
/.  Brown,  Q.C.,  Sherwood  (of  the  Alanz  Bar), 
Boteoe,  and  Drinhwater,  for  the  respondents, 
argued  that  the  custom  to  take  sand  and  clay  was 
proved  by  the  evidence.  The  Act  of  Settlement 
of  1704  reserves  to  the  lord  "  mines  and  minerals 
of  what  kind  and  nature  soever,  quarries  and  delfs 
of  flagg,  slate,  or  stone,"  and  these  words  cannot  be 
taken  to  inclnde  clay  and  sand,  which  have  never 
been  claimed  by  the  lords  till  very  recent  times. 
The  clauses  in  the  Act  must  be  construed  with 
reference  to  the  evidence  of  cnstom,  which  is  con- 
olnsive  in  favour  of  the  respondents,  and  the 
onstom  itself  is  good : 

Banmer  y.  Chanea,  4  De  6.  &  S.  626 ; 

Jfarguu  of  SaUtbwy  y.  Oladttona,  6  H.  &  N.  123 ; 
3  L .  T.  Eep.  N.  S.  21 ;  9  H.  of  L.  CBa.e92 ;  4L.  T. 
Eep.  K.  S.  849  ; 

Darmll  r.  Boper,  3  Drew.  294. 

The  "  cnstomary  estate  of  inheritance  "  was  an 
ancient  tenure,  not  created  de  novo  by  the  Act  of 
1704,  which  must  be  constmed  with  reference  to 
former  customs  and  existing  rights. 

Qorst,  Q.O.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  8.  The  judgment  of  their  Lordships  was 
delivered  by  Sir  Montagub  Shith  :^rhe  questions 
raised  in  this  appeal  are,  whether  the  Crown  is 
entitled  to  the  clay  and  sand  in  the  customary 
estates  of  inheritance  in  the  Isle  of  Man,  and  to 
an  injunction  to  restrain  the  customary  tenants 
from  taking,  winning,  and  working  these  sab- 
stances.  The  information  filed  by  Her  Majesty's 
Attorney-General  for  the  Isle  alleges  that  Her 
Majesty,  in  right  of  her  Crown,  is  seised  in  her 


demesne  as  of  fee  of  the  island.  Castle  Feel,  Lord- 
ship, and  territory  of  Man,  and  that  Her  Majesty 
and  all  former  lords  of  the  Isle  have  been  seized 
of  the  Manor  of  Man  (commonly  called  the  Lord's 
Lands),  and  of  "all  mines  and  minerals  of  what 
nature  and  kind  soever,  and  quarries  and  deKs  of 
fiagg,  slate,  or  stone  within  the  said  manor,"  with 
the  richt,  according  to  the  laws  and  customs  of 
the  Isle  and  manor,  to  enter  upon  the  lands,  and 
to  search  for,  work,  and  win  the  same,  making 
compensation  to  the  customary  owners  of  the  lands 
for  surface  damage.    It  then  alleges  that  the  first 
defendant  Mylchreeat,  the  owner  of  a  customary 
estate  called   Ballaharra,   had   (by  his  guardian) 
granted  a  lease  or  licence  to  the  defendants,  Moora 
and  others,  to  dig  clay  and  sand  in  this  estate  for 
the  manufacture  of  bricks,  tiles,  and  pottery.   The 
information  prays  that  it  may  be  declared  that 
Her  Majesty  is  seised  of  or  entitled  to  all  mines 
and  minerals  of  what  nature  or  kind  soever  withia 
the  lands  called  Ballaharra,  including  day  and 
sand,  and  all  other  aabstances  which  can  be  gotten 
from  underneath  the  snrface  of  the  earth  for  the 
purpose  of  profit,  whether  the  same  be  gotten  by 
open  cutting  or  by  underground  working,  with  the 
right  to  enter  and  work  them.    It  also  prays  that 
the  lease  to  Moore  and  others  be  set  aside,  and 
for  an  injunction  to  restrain  the  defendante  from 
winning  and  working  clay  and  sand.     The  answer 
admits  the  right  of  the  Crown  to  certain  mines 
and  minerals,  and  to  win  and  work   them,  bat 
alleges,  with  regard  to  clay  and  sand,  that  by  (he 
laws  and  customs  of  the  Isle  the  owners  of  cus- 
tomary estates  of  inheritance  in  cnstomary  tene- 
mente  of  lords'  lands  have  from  time  immemorial 
without  the  licence  of  Her  Majesty  or  her  prede- 
cessors, lords  of  the  Isle,  as  of  right  dug,  raised, 
and  got  the  clay  and   sand   therein,  and    hava 
removed  and  nsed  the  clay  for  manuring  their  own 
and  other  lands  and  for  other  purposes,  and  have 
converted  it  into  bricks  and  tiles  for  sale.    The 
circumstances  which  immediately  preceded    the 
filing  of  the  information  are  worthy  of  remark. 
On  the  20th  Feb.  1867  the  Crown  granted  a  lease 
of  the  mines  and  minerals  (except  slate  and  stone) 
under  the  estate  of  Ballaharra  to  the  defendants 
Moore  and  others,  who,  by  virtue  of  it,  proceeded 
to  get  and  work  the  cli^  and  sand  in  that  tene- 
ment.   The  defendant  Mylchreeat  thereupon  (on 
the  25th  Jane  1867)  filed  a  bill  in  the  Chancery 
Court  of  the  Isle  to  restrain  these  workings,  and 
for  an  account.     An  injunction  was  grant^l,  and' 
snbseqnently  a  decree  was  made  against  the  Crown 
lessees  for  payment  to  Mylohreest  of  the  amonnt 
of  profit  made  by  the  workings.    In  oonseqaenoe 
of  this  decree  the  lessees  surrendered  their  lease 
to  the  Crown.    The  Crown  did  not  think  fit  at 
that  time  to  contest  the  claim  of  the  cnstomary 
tenant,  and  accepted  the  surrender.    The  same 
persons  who  had  been  the  Crown  lessees   then 
took  a  lease  from  the  customary  tenant,  Myl- 
ohreest, of  the  day  and  sand  in  his  tenement,  and 
were  working  under  it,  when  the  present  infor- 
mation was  filed,  to  which  they  were  made  defen- 
dants.   .A  considerable  body  of  evidence  has  been 
produced  by  the  defendants  to  prove  the  custom 
they  have  set  up.    Their  Lordships  do  not  think 
it  necessary  to  go  at  length  into  the  details  of  the 
evidence,  for  it  is  all  one  way,  the  Crown  having 
given  no  evidence  upon  the  fact  of  the  usage.    lb 
will  be  sufBdent  to  say  that  it  was  shown  that  the 
Crown  by  its  lessees  and   licensees,  in  ancient 
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times  and  recently,  worked  metalliferoas  minea 
and  quarries  of  stone  within  the  customary  tene- 
ments, bat  it  was  not  shown  to  have  ever  granted 
-  a  lease  of  clay  or  sand,  or  a  lioenoe  to  dig  for  them. 
There  is  no  tiaoe  that  the  agents  of  the  Grown 
ever  interfered  with  the  customary  tenants  in 
taking,  nsing,  and  selling  these  substances.  More- 
over, it  was  proved  that  clay  had  been  oonatantly 
sold  by  the  customary  tenants  of  Ballaharra  to 
the  managers  of  the  Grown  mines  for  use  in  thoae 
mines  from  the  time  when  the  defendant  Hyl- 
ohreest's  grandfother  was  owner  of  the  estate 
down  to  the  present  time.  Their  Lordships  can 
oome  to  no  other  conclusion  upon  this  evidence 
than  that  the  custom  has  in  fact  existed  during 
and  beyond  the  period  of  living  memory;  and, 
consequently,  that  its  antiquity  and  oontinaed 
existence  from  a  time  when  it  might  have  bad  a 
valid  commencement  ought,  unless  the  contrary 
i^pears,  to  be  preenmed.  The  first  answer  on  the 
part  of  the  Grown,  as  their  Lordship  understood 
it  to  be,  was  that  it  is  to  be  inferred  from  the  state 
of  the  title  to  the  lordship  of  the  Isle  and  the 
nature  of  the  customary  tennres,  that  the  custom 
could  not  have  bad  a  legal  origin.  It  was  further 
contended  that  under  the  Act  of  Settlement  of  the 
year  1704,  for  settling  and  confirming  the  ons- 
tomary  tenures,  clay  and  sand  were  reserved  to 
&e  lords,  and  that  the  custom  was  either  disproved 
or  displaced  by  this  reservation.  It  is  not  neoes- 
Baiy  to  enter  at  any  length  upon  the  early  history 
of  the  Isle  prior  to  the  reign  of  Henry  IV".  It 
will  be  found  in  Parr's  Abstract  of  the  Iaws, 
Gnstoms,  and  Ordinanoes  of  the  Isle  of  Han, 
edited  by  Sir  James  Gell,  the  present  Attorn^- 
General  for  the  Isle.  The  grant  from  Henry  Iv., 
and  the  subsequent  state  ol  the  title,  are  set  out 
in  the  preamble  of  the  Act  5  Geo.  3,  c.  26,  which 
was  passed  for  carrying  into  ezeoulion  a  contract 
for  the  sale  of  the  Isle  of  Man  by  the  Duke  and 
Duchess  of  Athol  to  the  Crown.  The  devolution 
of  title  is  not  material  to  the  questions  in  the 
appeal.  It  will  only  be  necessary  to-refer  speci- 
fically to  some  grants  in  which  mention  is  made 
of  mines,  and  to  a  private  Act  of  Parliament  in 
the  reign  of  James  I.,  which  prohibited  the  aliena- 
tion of  the  lordship,  as  some  arguments  have  been 
built  upon  these  documents.  In  the  original 
grant  from  Henry  IV.  to  Sir  John  Stanley,  among 
the  general  words,  which  are  very  numerous,  are 
"mines  of  lead  and  iron."  There  is  no  mention 
of  other  mines  or  minerals.  In  a  grant  of  the 
seventh  year  of  the  reign  of  James  I.  the  general 
words  include  "mines  of  lead  and  iron  and 
quarries."  The  ^dge  in  the  court  below  con- 
sidered that  it  might  be  inferred,  from  the  special 
mention  of  mines  of  iron  and  lead,  that  other 
mines  and  minerals  did  not  pass  by  these  grants 
from  the  Crown.  It  appears  to  their  Lordships 
that  an  inference  of  this  kind  could  not,  if  there 
were  no  proof  of  onstom,  be  drawn  from  this 
limited  description.  The  rest  of  the  language  of 
the  grants  is  quite  large  enough  to  carry  the  fall 
title  to  the  soil  of  the  Isle,'  including  minerals 
(except  perhaps  precious  minerals),  so  far  as  the 
Grown  could  grant  them.  But,  ou  the  other  hand, 
the  lordship  could  only  be  granted  subject  to  the 
rights  which  the  customary  tenants  might  then 
have  acquired  by  custom  or  otherwise  in  their 
tenements,  and  this  limited  description  of  mines 
and  minerals  is  so  far  material  that  it  would  be 
consistent  with  the  custom  set  up  by  the  defen- 


dants, if  it  then  existed.  All  the  rights  wUdb 
belonged  to  the  Stanley  family  under  variooa 
grants  have  been  purchased  ij  and  are  now 
vested  in  the  Crown  by  virtne  of  the  Aet  of  5- 
Geo.  3.,  already  referred  to,  «ad  subsequent 
statutes.  The  treaty  for  sale,  recited  in  the  Act 
of  5  Geo.  3,  states  that  the  Dnke  and  Doohesa  of 
Athol  had  agreed  to  surrender  to  'the  Grown  iiw 
Isle,  with  all  the  rights  in  and  over  the  soil  as  lords 
of  the  manor,  "  and  all  mines,  m.inerBl8,  and 
quarries  according  to  their  present  rights  therein." 
This  language,  it  is  to  be  observed,  is  l^  no  means 
desoriptive  of  onqoalified  rights.  By  the  Aot  of' 
7  Jac.  I.,  already  referred  to,  the  Isle  was  settled 
npon  the  sons  of  William,  Earl  of  Derby,  in  tail 
male,  and  made  inalienable  by  them.  It  ban  bean' 
contended  at  the  bar,  on  the  part  of  the  Grown, 
that  t^is  prohibition  bound  not  only  the  faeira  in 
toil,  but  the  heirs  general  of  the  earl,  and  there- 
fore that  from  the  time  of  this  Aot  no  grant  or 
oonoession  of  the  clay  and  sand  to  the  tnnMits 
oould  be  valid.  The  question  whether  the  dasae 
against  alienation  bound  the  heirs  general,  to 
whom  the  lordship  of  the  Isle  ultimately  come, 
was  a  good  deal  disonssed  in  the  Court  of  Cboncery 
in  the  case  of  the  Biihop  of  Sodor  and  Xon  v.  SaA 
of  Derby  (2  Yea.  sen.  3S7).  Their  Lordships,  how 
aver,  do  not  feel  themselves  called  upon  to  oonsider 
this  nice  queabion ;  for,  assuming  that  the  pro- 
hibition be  taken  to  bind  the  heirs  general  of  the 
«irl,  it  would  not  interfere  with  the  view  they  are 
disposed  to  take  of  the  rights  of  the  customary 
tenants.  That  the  estates  of  these  tenants  were 
originally  of  a  low  kind  is  abundantly  clear. 
Certain  ordinanees  printed  in  Mills'  Collection  of 
the  Ancient  OrAinaneee  and  Stotates  of  the  Isle 
of  Man,  which  are  described  as  "ordinaooea, 
statutes,  and  customs  presented,  reputed,  and 
used  for  laws  in  the  Isle  of  Man,  that  were  oon- 
firmed  as  well  by  Sir  John  Stanley,  king  and  lovd' 
of  the  same  land,  and  his  predecessors,  as  by  att 
barons,  deeaisters,  tenants,  inhabitants,  and  com- 
mons of  the  same  land,"  were  referred  to  on  this 
point.  From  the  first  ordinance  in  this  ooUectioii, 
whitdi  is  without  date,  and  from  another  dated  in 
1422,  it  may  be  inferred  that  the  tenants  then  held 
from  year  to  year,  tdiongh  probably  even  at  that 
early  period  with  some  customary  privil^je  of 
renewal.  Yet,  however  precarious  these  tenmes 
may  have  originally  been,  they  had  certainly  oean 
to  be  treated  as  permanent  and  alienable  holdings 
before  1583,  for  in  that  year  an  ordinance  was 
passed  prohibiting  any  grant,  sale,  or  exchange 
of  their  lands  by  the  tenants  without  the  lioenoa 
of  the  lord  or  his  oonnoil  upon  pain  of  forfeitom 
— not  of  the  lands — but  of  a  pecuniary  fine.  An 
ordinance  of  1593  affords  distinct  evidenoe  that  at 
that  time  the  customary  tenures  were  deemed  to 
be  heritable  estates.  It  is  a  law  of  limitation,  and 
provides  that  "  if  any  person  shall  pretend  title 
to  any  farm,  house,  or  ground  within  the  Isle,  and 
does  not  exhibit  his  bill  in  writing  for  the  sane- 
before  the  earl,  or  his  lieutenant  or  prinei^ 
officer,  whereby  it  may  be  entered  of  record  wtthiB 
the  space  of  twenty-one  years  next  after  he  or  ids 
ancestors  hove  been  disposseesed  thereof,  then  hs 
and  his  sncoessora  to  be  utterly  barred  fimt 
making  any  title  therenni-o."  But  the  anti- 
quity and  nature  of  these  onstomary  eetatss 
is  placed  beyond  doubt  by  the  Aot  of  Settla- 
ment  of  1704,  by  which  they  are  de- 
clared to  be  ancient  customary  estates  of  ia*- 
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'iMritanoet    deaeMidible    fsom   Mninntor   to    heir, 

-aMUidiog  to  the  laws-  and  aaatoms-  ot  the  iale. 

BaiTing'  now  adrvrfied  ta  tfae  histery  of  the  title 

tb  &»  lerdahip  or  maai^  of  Man,  and  of  the 

'XMBtMMury  tenoreay  the  qaestMBi  ariaes  whether 

tbtte  is  anything  in  that  history  from  which  it  is 

neeessarily  to  be  inferred  thwti  the   castom  in 

qaeation  ooold  not  have  had  a  legal  origin.    Their 

Lardships  are  of  cqiiiiion  that  tho'e  is  not,  and 

therefore  that,  anleea  each  an  origin  is  negatived 

by  the  Act  of  Settlement  of  17<)4  to  be  hereafter 

adverted  to,  or  other  evidence,  it  oaght  from  the 

exiatenoe  of  the  osage  daring  and  beyond  living 

meBMury  to  be  presamed.   The  oastomary  tenares, 

even  in  the  earliest  times  to  which  the  evidence 

extends,  were  not  so  base  as  that  of  copyhold 

tenants  at  will,  and  there  seems  to  be  no  reason 

why  Qsages  which  in   this  coantry  have   been 

'«B^!afted  on  holdings  at-will  as  legal  costoms 

should  not  equally  be  engrafted  on  the  tenares  in 

the  manor  of  Mam.    In  considering  whether  the 

enstom  is  ancient  and  immemorial,  the  qaestion 

is  not  incnmbered  by  the  arbitrary  mle  of  the 

English  law,  which  has  fixed  the  reign  of  Bichard 

L  as  the  period  of   legal  memory.     From  the 

"evidecoe  that    the   enstom  has  existed    beyond 

living  memery,  it  may,  their  Lordships  think,  be 

pnsomed  to    have  had  an  origin,  if  that  were 

necessary  to  be  found,  before  t^  grant  of  Henry 

IV.  to  Sir  John  Stanley,  and  certainly  before  the 

■prohibition  against  alienation  in  the  statute  passed 

m  the  seventh  year  of  the  reign  of  James  I.   How 

mwsh  earlier  it  is  unnecessary  to  inquire.    It  is 

BofScient  to  say  that  the  evidence  warrants  the 

presumption  that  the  castom  g^w  up  with  the 

the  consent  of  former  lords  of  the  manor  of  Alan 

at  a  time  when  they  were  free  to  give  oonseni. 

The  onstomary  tenures    themselves,   which    are 

-described  and  declared  in  the  Act  of  Settlement 

to  be  aacient,  must  have  so  grown  up,  and  it  may 

be  presumed  from  the  existence  of  the  custom,  if 

'  Bothing  to  the  contrary  appears,  that  it  grew 
np  with  the  tenures  as  one  of  their  customary 
incidents.  Customs  of  a  similar  kind  claimed 
-by  copyhold  and  oastomary  tenants  were  estab- 
lished and  held  to  be  valid  in  Hanmtr  t. 
■OkanoB  {4,  De  G.  3.  &  S.  626)  and  MarquU  of 
Saiubury  v.  Olad»t<m«  (6  H.  <fc  K.  123;  3  L.  T. 
Bep.  ir.  S.  21 ;  »  H.  of  L.  Cas.  692;  aod  4 
Ll  T.  Bep.  N.  S.  849).  Their  Lordships  have 
BOW  to  consider  the  eSeet  of  the  saving  clause  in 
the  Act  of  Settlement  of  1704.    It  was  contended 

-OR  the  part  of  the  Grown  that,  whatever  might  be 
the  evidence  of  usage,  this  clause  involved  a 
station  lif  the  custom  or  overrode  it.  The  Act 
was  passed  by  James,  Sari  of  Derby,  lord  of  the 
isle,  and  his  ofiScers,  and  twenty-four  keyes, 
zepresentatives  of  the  isle.  After  declaring  and 
ooafirming  to  the  tenants  their  ancient  customary 
'estates  of  inheritance  in  their  tenements,  as  already 
•tated,  it  contains  the  following  clause :  "  Saving 
always  anto  James,  Earl  of  Derby,  and  all  other 
persons  who  shall  hereafter  become  lords  of  the 
lale,  all  sooh  royalties,  regalia,  prerogatives, 
homages^  fealties,  escheats,  forfeitures,  seizures, 
mines  and  minerals  of  what  kind  and  nature 
soever,  quarries  and  delfe  of  flagg,  slate,  or  stone, 
frao^ises,  liberties,  privileges,  and  jarisdiotioDs 
whatsoever  as  now  are  or  at  any  time  heretofore 
-Inve  been  invested  in  James,  Earl  of  Derby,  or  in 
any  of  his  ancestOTS,  lords  of  the  isle."    It  was 
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used  in  the  clause  oompreheaded  clay  and  sand. 
Doubtless  the  word  ia  its  scientific  and  widest 
sense  may  include  sobstiaices  of  this  nature,  an^ 
when  unesplaiQed  by  the  context  or  by  the  nature 
and  circomstances  of  the  transaction,  or  by  usage 
(where  evidence  of  usage  is  admissible),  would,  in 
most  cases,  do  so.  But  the  word  has  also  a  more 
limited  and  popular  meaning,  which  would  nut 
embrace  such  substances,  and  it  may  be  shown 
by  any  of  the  above-mentioned  modes  of  explana- 
tion that,  in  the  particular  instrument  to  be  coo- 
stroed,  it  was  employed  in  this  narrower  sense. 
In  the  case  of  the  Earl  of  Boise  v.  Wainmcm  (14 
M.  &  W.  859),  the  Court  of  Exchequer  held  that 
in  an  Inclosure  Act  containing  a  claise  reserving 
to  the  lord  of  the  manor  all  mines  and  minerals, 
the  latter  word  was  used  in  its  fall  sense.  The 
court  said :  "  The  word  minerals,  though  more 
frequently  applied  to  substances  containing  metal, 
in  its  proper  sense  inoludee  all  fossil  bodies  or 
matters  dug  out  of  mines ; "  and  it  decided  that 
beds  of  stone  found  in  the  allotments  which 
mighn  be  dug  by  quarrying,  belonged  to  the  lord. 
In  ooming  to  this  decision  the  court  looked  at  the 
whole  Act  to  ascertain  its  object  and  intention, 
and  referred  to  other  parts  of  it  in  snpport  of  its 
construction  of  the  word.  An  elaborate  inquiry 
into  the  various  senses  in  which  the  word 
"  mineral "  might  be  used  was  made  by 
Eanderaley,  Y.O.  in  Darvill  y.  J2oper  (3  Dreiw. 
294).  In  certain  deeds  of  partition  there  occurred 
an  exception  of  "  the  mines  of  lead  and  ooal  and 
other  mines  or  minerals."  Scientific  witnesses 
were  examined,  who,  according  to  the  report, 
agreed  in  defining  minerals  to  be  any  crystalline 
or  earthy  substance,  whether  metalliferoas  or 
otherwise,  existing  in  or  forming  part  of  the 
earth,  and  which  might  be  worked  by  means  of  a 
mine  or  quarry.  The  learned  Yica-Cbancellor 
refosed  tn  interpret  the  word  in  this  sense,  and 
construed  it,  according  to  what  he  considered  to 
be  the  intention  of  tne  parties  to  be  collected 
from  the  deeds,  to  mean  such  minerals  only  as  are 
worked  by  means  of  mines.  He  consequently 
held  that  quarries  of  limestone  were  not  within 
the  exception.  In  this  case  the  Yice-Cbancellor 
songbt  to  discover  from  the  general  scope  of  the 
deeds  the  sense  in  which  the  parties  had  ased  the 
word.  Kindersley,  Y.C.  gave  the  same  constroo- 
ticai  to  the  word  "  minerals  "  when  used  in  an 
exception  in  a  modem  conveyance  of  land,  and 
held  that  freestone  did  not  come  ?rithin  it :  {BeU 
V.  Wilson,  12  L.  T.  Bep.  N.  S.  529.)  His  opinion 
on  this  point  was  overruled  by  the  Lords  Justioea, 
bat  they  at  the  same  time  agrfeed  with  him  in  his 
oonstruotion  of  the  power  to  work  the  minerals, 
holding  that  the  grantee  could  only  get  the  free- 
st<nie  ly  ondergroand  working.  The  exception  in 
this  case  oontained  the  word  "metals  before 
minerals,  indicating  that  the  latter  word  was  in- 
tended to  embrace  'sabstanoes  other  than  metals. 
The  deed  also  contained  nothing  from  which  it 
could  be  inferred  that  the  word  "  minerals  "  was 
not  to  have  its  fall  meaning.  Turner,  L.J.  said : 
"  Freestone  is  a  mineral,  and  I  can  find  nothing 
in  the  nature  or  context  of  this  deed  to  show  that 
it  was  not  intended  to  be  included  in  the  excep- 
tion:" (BeU  V.  WOaon,  L.  Bep.  1  Ch.  App.  303; 
14  L.  T.  Bep.  N.  S.  115.)  The  last  decision  to 
which  reference  need  be  made  is  Hetit  v.  CrKK 
(L.  Bep.  7  Ch.  App.  699;  26  L.  T.  Bep.  N.  S.  502.) 
In  that  case  the  Duke  of  Oomwall,  as  lord  of  a 
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manor,  bad  granted  the  freehold  of  a  tenement  to 
the  copyholder,  reserving  "all  mines  and  minerals 
within  and  under  the  premises,"  with  power  to 
work  them.  It  was  held  that  a  bed  of  china  clay 
was  within  the  exception.  An  injanction  was, 
however,  at  the  same  time  granted  to  restrain  the 
duke  from  getting  the  china  clay  in  such  a  way  as 
to  destroy  or  serionsly  injnre  the  snrfaoe,  thoagfa, 
as  the  court  observed,  this  was  the  only  way  in 
which  it  could  be  got.  Mellisfa,  L.J.  stated  the 
result  of  the  authorities,  in  his  view,  to  be  "  that . 
a  reservation  of  minerals  includes  evei^  sabstance 
which  can  be  got  from  underneath  the  snrfaoe  of 
the  earth  for  the  purpose  of  profit,  unless  there 
is  something  in  the  context,  or  nature  of  the 
transaction  to  induce  the  conrt  to  give  it  a  more 
limited  meaning."  In  that  case  there  was  nothing 
in  the  context,  or  nature  of  the  tiansaotion,  to 
explain  or  qualify  the  word,  nor  any  usage  to  show 
in  what  way  the  parties  had  interpreted  it.  On 
the  contrary,  the  nature  of  the  transaction,  in  the 
view  of  the  Lord  Justice,  supported  the  widest 
construction  of  the  word.  He  went  on  to  observe 
that  the  lord  of  a  manor  is  beyond  all  question 
entitled  to  the  minerals  in  the  most  general  sense 
of  the  word  under  a  copyhold  tenement,  and  that 
there  is  nothing  the  copyhold  tenant  is  entitled  to 
get  out  of  the  soil  and  sell  for  a  profit,  adding, 
however,  the  important  qualification  "  in  the 
absence  of  special  custom."  It  was  not  pretended 
in  that  case  that  any  custom  existed,  and  con- 
sequently the  exception  of  minerals  in  its  widest 
sense  was  consistent  with  the  pre-existing  position 
and  rights  of  the  parties  (a).  In  the  present  case  a 
custom  forthe  tenants  to  takeclayand  sandhasbeen 
shown  to  exist.  It  was  not  therefore,  d  priori,  to  be 
expected  that  anything  would  be  found  in  an  Act 
passed  for  declaring  and  confirming  the  existing 
rights  of  the  tenants  which  should  destroy  one  of 
those  rights.  The  words  "  quarries  and  delfs  of 
flagg,  slate,  or  stone  "  appear  to  be  used  to  describe 
open  workings,  and  the  specified  substances  got 
by  such  workings,  as  distinguised  from  mines 
properly  so  called,  and  mineral  substances  usuf^Iv 
got  bv  underground  works.  The  word  "delfs" 
probably  means  open  pits  or  diggings.  If  the 
word  minerals  were  intended  to  be  used  in  its 
widest  signification,  it  was  obviously  unnecessary 
to  make  specific  mention  of  flagg,  slate,  and  stone. 
The  intention  appears  to  have  been  to  except  two 
classes  of  things,  first,  mines,  and  all  substances 
of  whatever  kind  and  nature  got  by  mining,  and, 
secondly,  quarries  and  delfs,  not  of  all  sabstanoes 
which  might  be  got  by  quarrying  or  onen  pits, 
but  of  thme  only  which  are  specifically  described. 
It  is  not  disputed  that  clay  and  sand  are  got  from 
open  workings.  Again,  the  exception  is  by  way 
01^  reference.  The  language  is,  "  All  such  mines, 
minerals,  &o.,  as  now  are  or  at  any  time  heretofore 
have  been  invested  in  the  said  James,  Earl  of 
Derby,  or  in  any  of  his  ancestors,  lords  of  the 
said  isle."  In-  the  absence  of  evidence,  one  way 
or  the  other,  it  might  be  presumed  that  Lord 
Derby  and  bis  ancestors,  as  lords  of  the  manor, 
bad  full  right  to  all  minerals,  and,  though  in  the 
original  grant  to  Sir  John  Stanley  mines  of  lead 
and  iron  only  are  mentioned,  that  alone,  as 
already  observed,  would  not,  in  the  absence  of 
evidence  of  custom,  be  sufficient  to  limit  the  right. 
But,  however  that  may  be,  the  exception  is  not 
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absolute,  but  framed  by  way  of  referenoe  to  ante- 
cedent rights.  In  their  liordships'  xiew.  therefbra^ 
the  reservation  in  the  Act  of  Settlement  cannot 
be  relied  on  to  disprove  the   existence  of    the 
custom,  as  it  might  have  been  if  its  language  had 
been  clear  and  nnambignous.    They  further  tiunlc 
that  the  document  is  of  a  nature  and  date  whioh 
allows  of  its  uncertain  language  being  interpreted 
by  continnous  subsequent  usage  ;   and  if  it  be 
competent  so  to  interpret  the  reservation,  the 
usage  in  this  case  demonstates  that  it  could  not 
have  been  the  intention    to   employ    the  word 
"  minerals  "  in  a  sense  whioh  would  inolade  clay 
and  sand.  It  is  scarcely  oonoeivable,  if  the  custom 
bad  not  existed,  or  if  the  Act  had  really  excepted 
clay  and  sand,  that  the  customary  tenants  shoold 
have    been    allowed    to    oommit    what,    on    the 
hypothesis,  would   have   been   innumerable  acts 
of  trespass  on  the  property  of  the  Crown  without 
a  sing'.e  instance  of  hindranco  or  interruption  on 
the  part  of  its  officers.   The  counsel  for  the  Crown 
sought  to  draw  an  inference  against  the  custom 
from  the  omission  of  any  mention  of  it  in  the  Act 
of  Settlement.     But  the  Act  obviously   did  not 
describe,  or  profess  to  describe,  all  the  rights  and 
customs  incident  Ut  the  customary  tenures.     A 
striking  instance  to  show  that  it  did  not  contain 
a  catalogue  of  customs,  such  as  the  customary 
tenures  of  a  manor  might  be  expected  to  givp,  is 
found  in  the  information  itself,  which  alleges  that 
by  the  custom  of  the  isle  the  Crown  may  dig  and 
work  the  minerals,  and  use  the  land  for  winning, 
dressing,  and  making  them  merchantable,  and  fcK* 
all    necessary    mining    purposes,    including    the 
erection  of  machinery,  and  making  compensation 
to  the  tenants,  according  to  custom,  for  surface 
damage.      Ko    power    to    enter   and    work    the 
minerals  is  found   in  the  reservatiort,  and  these 
important  customs,  on  which  the  right  of  the 
Crown  to  work  the  reserved  minerals  depends, 
are  not  in  any  way  mentioned  or  referred  to  in  the 
Act.      In  a  case  lately  before   this    board,  the 
custom  for  the  Crown  and  its  lessees  to  pay  the 
tenants    for   surface  damage  done    iu    working 
mines,  properly  so  called,  was  admitted  to  exist, 
although  it  is  not  mentioned  in  the  Act  of  Settle- 
ment :  {BaUaeorkith  Mining  Company  v.  Dambdl 
and  others  (L.  Rep.  6  P.  C.  49 ;  29  L.T.  Bep.  N.8. 
658.)     Heference     was    made    by    the    learned 
counsel  for  the  Crown  to  a  Supplemental  Act 
passed  soon  after  the  Act  of  Settlement,  wbiob, 
among  other  things,  provided  that,  notwithstand- 
ing the  reservation  of  qnarries  and  delfs  nf  fligg. 
stone,  and  slate,  the  tenants   should  have  free 
liberty  to  dig,  raise,  and  dispose  of  stone  and 
slate  on  their  lands  for  their  own  use,  and  for  thn 
improvement  of  their  own  and  their  neighbours' 
tenements,  as  had  been  formerly  the  custom.    It 
was  argued  that  if  there  had  been  a  custom  to 
take  clay    and    sand,   the    tenants    would   have 
obtained  a  similar  recognition   of  it.      But  the 
tenants  doubtless  considered  that  this  custom  was 
not  affected  by  the  reservation.  It  nould  not  have 
occurred  to  their  minds  that  the   common  sab- 
stances  of   clay  and  sand  were  included  in  the 
terms  "  mines  and  minerals,"  whilst  stone  and 
slate  being  specifically  mentioned  in  the  reserva- 
tion, an  express  declaration  was  naturally  thought 
to  be  necessaiy  to  restore  or  confer  the  right  to 
take  and  use  these  substances.      For  the  above 
reasons  their  Lordships  are  of   opinion  that  the 
custom   set   up    by   the   defendants   has  been 
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establislied,  and  that  the  Act  of  Settlement  is 
not  opposed  to  it.  The  jadgment  appealed  from 
ought,  therefore,  to  be  afSrmed,  and  they  will 
hombly  advise  Her  Majesty  accordingly.  The 
respondents  will  have  the  costs  of  this  appeal. 

Solicitor  for  the  appellant,  T.  W.  Oorst,  Solicitor 
to  Her  Mtgeety's  Commissioners  for  Woods  and 
Forests. 

Solicitors  for  the  respondents,  Qriffin  and 
Quayh;  F.  W.  Adam*. 
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COURT  OF  APPEAL. 

SITTINGS   AT   LINCOLN'S   INN. 
Monday,  April  7. 

(Before  James,  Bbamwbll,  and  Bagoallat,  L.J  J.) 
Hammond  v.  Best,  (a) 

Vendor  and  purehaaer — Superfluous  lands — Stipu- 
lation as  to  title — Condition  preduding  inquiry 
into — Action  for  return  of  deposit — Rescission  of 
tonbraci — Forfeiture  of  deposit. 

In  1877  the  plaintiff  entered  into  a  laritten  agree- 
ment with  the  defendant  to  purchase  two  pieces  of 
freehold  land.  The  contract  stipulated  that  the 
title  should  commence  with  a  conveyance  of  the 
land  to  a  railway  company  in  1873,  and  that  the 
purchaser  should  assume  and  admit  that  every- 
thing (if  a/nything  were  necessary)  was  done  and 
performed  hy  the  eompawg  to  enable  them  to  sell 
and  effectually  convey  the  said  land  as  surplus 
land,  and  should  not  call  for  or  require  pro- 
dudion  of  any  evidenee  to  that  tffeet  There  wa« 
also  a  condition  that,  "if  the  purchaser  shall 
fail  to  comply  with  the  terms  of  this  agreement, 
the  deposit  shaU  thereupon  be  forfeited  to  the 
vendor." 

One  of  the  requisitions  on  the  title  required  some 
evidenee  to  be  furnished  to  the  purchaser  that 
a  waiver  of  the  rights  of  pre-emption  conferred 
on  the  prior  and  adjoining  owners  by  the  Lands 
Olaitsee  Consolidation  Act  1854  had  been 
obtained.  The  vendor  having  declined  to  comply 
with  this  requisition,  the  purchaser  brought  an 
action  for  the  retur>i  of  his  deposit  and  for  damages 
for  breach  of  contract.  The  vendor  then  gave  notice 
rescinding  the  contract  and  forfeiting  the  deposit. 

Pending  the  action,  the  vendor  obtained  a  waiver 
of  the  rights  of  pre-emption,  and  eventually  sold 
the  property  to  an  adjoining  owner. 

Beld  {reversing  the  decision  of  Hall,  V.O.),  that 
the  purchaser  was  bound  by  the  contract  to 
accept  such  title  as  the  vendor  had,  and  thai,  as 
the  purchaser  had  insisted  on  an  objection,  which 
by  the  terms  of  the  contract  he  was  precluded 
from  tahiitg,ihe  vendor  was  justified  in  rescinding 
the  contract  and  retaining  the  deposit. 

This  was  an  appeal  by  the  defendant  from  a 
decision  of  Hall,  V.C.  The  plainbiff  entered  into 
a  written  agreement  with  the  defendant  in  March 
1877  to  purchase  two  pieces  of  land  at  Harbome. 
in  the  county  of  Stafford.  Claase  4  of  the  con- 
tract was  as  follows : 
Inasmnoli  aa  the  said  pieoes  of  land  form  piurt  of  other 
(a)  B«port«d  by  £.  B.  Bocbj,  £iq.,  Suxi8tei-iit-I«ir. 


land  oonreyed  to  the  Harbome  Bailway  Company,  dated 
the  22nd  day  of  March  1873,  the  title  shall  commenca 
with  that  convejanoe,  and  the  purohaser  ahall  asgome 
and  admit  everfthinff  (if  anything  were  necessarf)  was 
dons  and  performed  by  the  company  to  enable  them  to 
sell  and  effeotnoUy  convey  the  said  pieces  of  land  aa 
surplaa  land,  and  shall  not  call  for  or  require  production 
of  eTidence  to  this  effect. 

Clause  6  set  forth  that : 

Objections  and  reqnisitionB  in  respect  of  the  title,  &,o., 
are  to  be  sent  within  t^n  days  from  the  date  of  the 
deUvery  of  the  abstract.  ....  And  if  the  pnrohaser 
shall  insist  on  any  objection  or  requisition,  &c.,  which 
the  vendor  shall  be  nnwilling  or  nnable  to  remove  or 
comply  with,  the  vendor  may,  oy  notice  in  writing,  to  be 
given  to  the  purchasers  or  their  solicitors  at  any  time, 
and  notwithstanding  any  negotiation  or  lititration  in 
respect  of  snoh  objection  or  requisition,  annnl  the  sale, 
and  shall  thereupon  return  to  the  purchasers  their 
deposit,  bnt  without  any  interest,  costs  of  investigating 
the  title  or  other  compensation  or  payment. 

Clause  8 : 

If  the  purehaaer  shall  fail  to  oomply  with  the  terms  of 
this  agreement  the  deposit  shall  theienpon  be  forfeited 
to  the  vendor. 

Bequisibion  7  on  the  title  was  as  follows  : 

Notwithstanding  the  oonditiona  in  the  agreement  for 
sale,  we  think  the  vendor  ahonld  famish  some  evidenee 
that  the  surplus  land  now  sold  has  been  duly  offered  to 
the  prior  and  adjoining  owners  in  accorduice  with  the 
pronaiona  of  the  Lands  Clauses  Consolidation  Act  1845, 
as  otherwise  the  title  is  aerioualy  defective. 

This  requisition  the  vendor's  solicitors  declined 
to  comply  with,  on  the  ground  that  the  purchaser 
was  precluded  by  the  terms  of  the  contract  from 
raising  the  question.  It  appeared,  however,  that  no 
offer  of  the  lauds  in  question  had  then  been  made 
by  the  company  to  the  prior  or  adjoining  owners 
as  required  by  the  128th  section  of  the  Act,  prior 
to  the  sale  by  them  to  the  vendor. 

The  soUcitors  of  the  purchaser  afterwards  wrote 
to  the  vendor's  solicitors  to  the  effect  that,  unless 
a  waiver  of  the  alleged  rights  of  pre-emption 
should  be  obtainable  within  fourteen  days,  the 
purchaser  would  retire  from  the  contract  and  re- 
quire a  return  of  the  de(>osit;  and  the  vendor 
having  declined  to  comply  with  snch  request,  or 
to  return  the  deposit,  this  action  was  commenced 
in  July  1877,  claiming  a  return  of  the  deposit  and 
7502.  damages  for  breach  of  contract.  Pendiiig 
the  action,  the  vendor  obtained  a  wuver  of  the 
rights  of  pre-emption,  and  sold  the  land  to  a  third 
party.  The  following  decision  was  delivered  ia 
the  court  below : 

Hall,  Y.C. — It  appears  to  me  that  the  plaintiff 
is  entitled  to  my  judgment  in  this  case.  The  first 
defence  is  that  the  plaintiff  is  precluded  by  the 
terms  of  the  contract  from  taking  the  objection 
to  the  title.  I  think  that  the  purchaser  is, 
notwithstanding  the  condition,  entitled  to  insist 
on  such  an  objection  to  title  as  the  present.  As 
to  this  I  would  refer  only  to  the  decision  of 
Malins,  V.C.  in  Harnett  v.  Baker  (32  L.  T.  Eep. 
N.  S.  382;  L.  Bep.  20  Eq.  55),  in  which  he  reviews 
the  cases  of  Spratt  v.  Jeffery  (10  B.  &  Or.  249J, 
Shepherd  v.  Keatley  (1  Cr.  M.  &  B.  117).  and 
Warren  v.  Richardson  (Younge  1),  and  to  a  case 
before  Wood,  V.C.  of  Darlington  v.  Hamilton 
(24  L.  T.  Eep.  33;  23  L.  J.  1000  Oh.).  That 
is  upon  the  first  point,  and  it  is  to  be  observtd 
that  the  question  here  arises  not  upon  a  stipula- 
tion in  the  contract  with  reference  to  the  com- 
mencement of  title,  or  anything  which  is  to  be 
investigated  or  objected  to  m  respect  of  prior  title 
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bat  to  tbat  part  of  the  condition  which  provides 
that  the  purchaser  shall  "  assame  and  admit  that 
•▼eiything  (if  anything  were  necesaary)  was  done 
and  performed  bv  the  company  to  enable  them  to 
sell  and  effectually  convey  the  said  piece  of  land 
as  snrplns  land,  and  shall  not  call  for  or  reqnire 
production  of  any  evidenoe  to  this  effect,  or  of  the 
identity."  Now,  as  to  that  particular  stipulation, 
this  is  a  case  in  which  of  course  specific  perform- 
ance of  the  contract  is  entirely  out  of  the  qaestion. 
Where  conditions  of  this  nature  came  into  quejtion 
in  the  oases  that  have  been  referred  to,  the  case 
bas  been  one  of  specific  performance  or  nothing. 
Here,  from  the  circumstanoes  of  the  case,  speoifio 
performaiice  is  impossible.  The  thing  is  gone, 
l^e  property  is  no  longer  capable  of  being  teken 
or  acc|uired  by  the  purchaser ;  the  vendor  is  not 
in  a  situation  to  give  it.  Somebody  else  bos  set 
up  a  claim  to  it,  and,  by  reason  of  that  claim 
having  been  put  forward,  arrangements  have  been 
made,  under  which  the  vendors  are  not  in  a  con- 
dition to  convey  to  the  plaintiff.  The  phuntiff  is 
here  seeking  to  have  his  deposit  returned  with 
the  costs,  charges,  and  expenses  which  he  has 
been  put  to  as  purchaser.  It  is  not  now  disputed 
thafe  the  puiohaaer  is  entitled  to  the  deposit, 
althongfa  at  one  time  the  vendor  daimed  that  as 
having  been  forfeited  under  the  contract.  That  now 
is  not  really  the  question,  and  the  whole  thing 
in  question  in  this  action  is  the  costs  of  the  action 
ana  also,  I  may  add,  the  costs  which  are  not 
properly  costs  of  the  action,  namely,  the  costs  to 
which  the  purchaser  has  been  put  by  investigating 
the  title.  That  is  really  the  whole  thing  in  dispute. 
Then  the  next  defence  which  has  been  taken  is, 
that  the  land  is  in  a  town,  and  that  whether  this 
is  so  or  not,  the  declaration  of  Mr.  Blyth  disposes 
of  the  objection  made  in  respect  of  that.  I  shall 
not  go  through  the  oases  on  that  point,  which 
have  been  cited  in  the  course  of  argument,  but, 
applying  the  oral  evidence  and  the  evidence  of  the 
plan,  to  the  existing  state  of  things,  it  appears  to 
B>e  the  result  is  that  that  defence  fiula,  and  that 
this  is  not  land  within  the  town,  or  building  land 
within  the  meaning  of  those  two  clauses  in  the 
Lands  Clauses  Act  relating  to  surplus  lands. 
The  third  defence  is,  that  the  defendant  has  a 
right  to  fnrfbit  the  deposit  and  rescind,  and  that 
he  has  rescinded.  I  hold  that  the  defendant  was 
not,  under  the  oircamstances,  entitled  to  forfeit 
the  deposit,  thinking  as  I  do  that  the  purchaser 
was  not  in  default ;  and,  as  to  tbe  rescinding,  I 
hold  the  condition  was  not  acted  na  until  long 
after  tbe  action  was  brought,  and  then  not  under 
cironmstanoes  on  which  it  oonld  be  acted  on.  In 
coming  to  this  conclusion,  I  do  not  overlook  the 
fact  that  the  condition  contains  tbe  words  "  not- 
withstanding litisation."  Having  regard  to  the 
eiaim  which  the  defendant  had  improperly  made 
to  retain  tbe  deposit,  the  plaintiff  is,  I  think, 
entitled  not  merely  to  the  deposit,  but  to  the  coats 
of  the  action,  and  I  think  the  condition  as  to 
resoinding  should  not  be  held  applicable  in  the 
defondanvs  favour  in  depriving  the  plaintiff  of 
the  costs.  Therefore,  the  p&intiff  will  have 
judgment  for  2002.  and  the  costs  of  the  aetion, 
together  with  his  costs  and  expenses  of  and  oon- 
seqnent  on  the  contract  not  having  been  carried 
ont.  I  may  say,  with  reference  to  the  only  other 
point,  namely,  whether  this  is  superfluous  land  or 
not  within  the  meaning  of  the  Act,  that  I  consider 
the  case  is  concluded  so  far  as  this  court  is  con- 


oemed,  and  also  I  shonld  apprehend,  as  far  ss  the 
Conrt  of  Appeal  is  ooncerned,  by  the  aathoritieB 
referred  to,  and  by  the  decision  in  the  cms  of 
Hooper  ▼.  Bovma  (37  II.  T.  Brsp^  N-  S.  97,  5M; 
L.  Bep.  3  Q.  B.  Dir.  258).  Whatnw  wwritt 
might  be  dae  to  Mr.  Nalder'B  critictama  iimi  Ibat 
eaae,  aad  to  his  referenda  to  die  earlier  aathorities, 
I  consider  that  it  is  not  open  to  me  to  go  into  or 
investigate  them ;  hat  I  am  prepared  to  say  that 
so  far  from  it  apoearing  to  me  tb^t  the  judgments 
are  open  to  observation  and  are  not  reoondlabte 
with  the  other  authorities,  it  appears  to  me  that 
they  are  not  only  recondlabla,  but  that  they  are 
founded  on  good  sense;  and  if  I  had  to  dadde 
with  the  advantage  of  having  the  reasoning  of 
the  Lords  Justices  oefore  me,  whether  in  tbe  sbiape 
of  argument  of  counsel  or  otherwise,  they  would 
have  persuaded  me  certainly  in  the  same  way. 

On  the  appeal  by  the  defendant, 

W.  Pearson,  Q.O.  and  NcMtr,  for  the  appellant, 
contended  that  the  vendee  had  distinct  notioe  that 
the  lands  he  was  Iraying  were  surplus  lands,  and 
that  he  was  required  to  admit  the  title.  He  wu 
therefore  precluded  from  objeoting  to  the  title. 
The  deposit  was  given  as  security  for  the  perform- 
ance of  the  contract,  and  the  vendee  having 
broken  that  contract,  the  vendor  was  clearly  entitled 
to  retain  the  deposit.  The  case  oame  withim  the 
following  authorities  : 

W^lmoi  V.  Wilhinton,  S  B.  ft  C.  SOS;  S  L.  J.  Bep. 

O.  S.  E.  B.  196; 
Nwnn  V.  ffaneodb,  aiL.  T.  Btp.  K.  &  566;  L. B^ 

eCh.  App.  850; 
Frame  v.  Wright,  4  Madd.  364 ; 
Dui*  V.  Bamett,  6  L.  T.  Bep.  ST.  S.  478;  2  CoB.  377; 
Hume  T.  Bentlay,  5  De  G.  *  S.  S20 ; 
Spratl  V.  Jefftry,  10  B.  &  C.  340 ;  8  L.  J.  Bep.  0. 3. 

K.  B.  114 ; 
Warren  v.  Bichardeon,  Tcfuagt  1 ; 
Hume  v.  Pocoek,  14  L.  T.  Bep.  S.  S.  127,  386; 

L.  Bap.  1  Ch.  App.  379 ; 
Harnett  t.  Baker,  32  L.  T.  Bep.  Ifv  a  382 ;  L.  Bep. 

20Eq.  50. 

Die/ctn«on,  Q.O.  and  W.  Barber,  for  the  respon- 
dent, contended  that  the  contract  must  be  looked 
at  as  a  whole,  and,  viewed  in  that  light,  the 
vendor  was  not  entitled  to  retain  tiie  deposit 
when  it  was  shown  that  he  oould  not  convey  to 
the  vendee.  The  written  agreement  did  not  call 
upon  the  vendee  to  admit  the  title  in  eveiy 
particular,  but  only  to  admit  a  partionlar  bet. 
The  admission  was  merely  an  agreement  to  relieve 
the  vendor  fi-om  proving  his  title,  and  (Bd  not 

Ereclnde  the  vendee  from  showing  aUunda  that 
e  had  no  title  at  all.    They  referred  to 

Darlington  r.  HamHtan,  24  L.  T.  Bep.  N.  3.  3S;  23 

L.  J.  Eep.  1000  C!h.  ; 
WaddeU  t.  Woojff,  L.  Bep.  9  Q.  B.  515 ; 
London  and  Qreetuaich  SaUvay  Conipany  v.  Geoi- 

child,  8  Jnr.  455. 

Jahis,  L.J. — It  is  admitted,  very  properly,  by 
both  parties  tbat  the  real  qaestion  is,  what  is  A* 
meamng  of  this  particular  stipulation  P  '  If  it  has 
the  particular  meaning  attribnted  to  it  by  the 
appellant,  it  falls  under  cue  class  of  authoritiei. 
The  agreement  gives  distinct  notice  of  tbe 
nature  of  the  property,  and  therefore  the  vendee 
has  distinct  notioe  that  the  land  he  is  baying 
is  part  of  the  superflaous  lands  of  a  compaay. 
Tbe  argument  of  Mr.  Dickinson  is  that  all 
thase  words  in  the  agreement,  "  shall  aasnme  and 
admit  that  everything  (if  anytUng  were  oeeis- 
Eary)  was  done  and  performed  by  the  con^iaDy  to 
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enable  them  to  settle,  Sec,"  are  wholly  immaterMil 
and  Barploaage,  and  that  the  wh(^  of  the  olaoae 
IB  restrioted  aod  confined  fay  the  latter  words, 
"  shall  not  call  for  or  require  the  prodootion  ot 
any  evidence  to  this  effect."  Now,  trhat  conld 
baTe  been  the  meaning  of  this  clause,  by  which 
the  vendor  gets  the  purchaser  to  admit  something 
for  the  purpose  of  binding  him  P  It  is  open  to  a 
vendor  to  say,  "Yon  know  what  surplus  lands 
are,  bnt  I  am  not  g^ing  to  have  any  question 
about  these  8nr]dus  lands  raised,  and  therefore 
yoa  mast  admit  Uiat  if  anything  was  Deoeasary 
by  the  Act  to  be  done  by  the  company Jevery thing 
has  been  done."  If  a  pnrdiaser  dioM  mgne  to 
admit  and  assume  that  evetything  has  been  done 
thut  oaght  to  have  been  dose,  he  must  admit  and 
assume  for  all  oooasions  and  for  all  purposes  that 
everything  was  done  by  the  company  to  enable 
them  to  convey  and  sell  tiie  land  as  sarplos 
lands;  and  if  he  does  not  now  admit  it,  he  has 
broken  his  contract,  and  cannot  now  say  that  the 
vendor  has  broken  his  contract.  Therefore,  he  is 
not  entitled  to  damages,  beoanse  be  entered  into 
the  contEaot  with  his  eyes  open.  It  seems  to  me 
that  the  oontract  being  that  he  was  to  take  snob 
title  as  the  vendor  had,  he  cannot  noir  complain 
and  object  that  he  is  called  upon  by  the  other 
ptrty  to  admit  his  title,  nor  require  damages, 
Decaose  he  says  the  compaiiy  cannot  convey  the 
property.  Bnt  tlHt  is  ii  hxiaj,  because  at  tke 
time  the  action  was  brought,  when  he  refused  to 
oomi^te  because  he  bad  not  accepted  the  tide, 
there  oonld  have  been  as  efieotnal  a  legal  convey- 
ance to  the  purchaser  by  tbeTendor  as  there  oouid 
have  been  in  any  other  case.  Although  it  aay 
have  been  open  to  doubt,  it  would  harve  been  no 
less  a  oonveyance.  If  it  were  otherwise,  there 
oonld  be  no  valid  conveyance  of  property  where 
there  is  aay  outstanding  interest.  Bat  pwople  do 
buy  and  sell  subject  to  each  restrictions,  and  it  is 
very  seldom  that  property  is  sold  without  some 
special  stipulation  snefa  as  this.  It  is  the  technioal 
condition  which  enables  a  man  to  convey  property 
to  wfaidi-  he  has  a  doubtful  title.  It  appears  to  me 
therefore,  ti»k  the  decision  of  the  Yioe-Chaaaellor 
IB  wrong,  and  tiiat  his  decision  should  be 
reversed. 

BaooaUiAT,  L.J. — I  am  of  the  same  opinion.  A 
series  of  decisions  have  established  the  distinotion 
hetwem  the  eases  where  the  vendor  stipolates 
he  shall  not  be  called  opon  to  show  his  title  and 
where  he  «t(pnlate8  that  no  inquiry  shall  be  made 
into  it.  The  diatiaetian  between  the  two  cases  is 
olearly  pointed  oat  by  Parker,  V.C.  in  Hums  v. 
BmsOey  (itbi  «up.),  and  in  WaddeU  v.  Woolf  (uM 
•up.) ;  all  the  ja^es  referred  to  that  decision  of 
the  Yiee-CttMBeeUor  as  declaring  the  proper  made 
in  which  that  diatinction  is  to  be  drawn.  Now, 
the  qvastien  here  is,  under  which  of  the  two 
olaaseB  of  cases -this  case  falls.  [After  stating  Ae 
facts,  bis  LanUiip  continued :]  Here  the  intended 
pnrofaaser  had  full  notice  that  the  land  is  part  of 
the  aorplne  lands  of  the  company,  and  tbasi,  that 
beiag  the  atato  of  the  title,  the  vendor  stipotatas 
ihat  no  earlier  title  shall  be  required ;  and  then -he 
fnrtfaer  atipnlates  that  bis  rig£t  and  power  to  sell 
the  land  aa  anrplos  lands  shall  not  be  questioned. 
That  at  leaat  is  the  view  I  take  of  that  clause  in 
the  eomtraot.  I  can  hardly  conceive  a  form  of 
words  bringisg  the  case  more  oompletoly  within 
the  seeond  olaas  of  cases  that  have  been  referred 
to.    If  BO,  the  vendee  has  fwsn  insisting  npm  a 


right  whieh  he  oonld  net  insist  upon,  and  there- 
fore is  net  entitled  to  «ay  relief. 

Bkahwsll,  L.J. — I  am  of  the  same  opinion.  I 
cannot  help  thinking  that  the  Yice-Chancellor 
delivered  his  judgment  under  a  misiuipraheiision ; 
and,  with  all  due  respect  to  him,  I  realty  thiok 
the  construction  of  the  agreement  is  perfectly 
plain.  The  material  clause  is  this.  [His  Lordship 
then  read  the  first  clause  of  tke  agreement,  aad 
continued :]  Kow,  that  was  a  clear  bargain  that 
the  purchaser  shoaLd  admit  the  right  and  power 
of  the  vendor  to  convey  this  land  as  sarplifB  lands. 
Mr.  Dickinson  said  Iw  did  not  admit  that,  and 
then  I  said,  "  Yoa  are  breaking  yoor  Mreement, 
and  how  can  you  complain  that  the  defendant  is 
breaking  his  agreement  ?"  Mr.  Dickinson  said, 
"Ton  must  consider  the  whole  oontract,  and  there 
cannot  now  be  a  conveyance."  Bat  the  answer  to 
that  LR,  "  Yon  (^f8nme  a  case  of  no  title  at  all  P"  I 
think  the  only  way  to  read  that  cianse  is  that  the 
vendee  is  to  be  content  with  a  formal  oonveyanee  of 
what  the  vendor  has,  with  such  advantages  as  it 
way  confer  upon  him.  It  is  a  plain  oonditian, 
warning  the  vendee  thati  there  is  something 
doubtful  on  the  title,  and  that  he  mast  g^ve  socm 
a  price  as  he  chooses  to  give  |in  consequence  oE 
that  doubt.  He  is  told  t^re  is  a  doubt,  and,  ft 
he  thinks  there  is,  he  would  probably  give  a  less 
piiee  than  he  would  otherwiae  have  done.  Then 
it  is  said  the  vendor  oanaet  have  specific  per- 
formance ;  but,  if  he  oaaaot  have  speciiic  perfonn- 
ance,  is  he  not  entitled  to  retain  the  deposit? 
Certainly  he  ia,  became  the  deposit  is  given  as 
security  for  peiiarmanoe  of  the  agreement,  and  in 
this  case  the  vendee  has  not  peiiwmed  his  part 
of  the  agreement.  Therefore  the  vendor  is  entitled 
to  retain  the  deposit. 

Apfsal  dUowad,  toith  eosfc. 

Solicitors  for  appellants,  FaithfuU  and  Orean. 

Solicitors  for  the  respondents,  Taylor,  Moore, 
and  Taylor,  agents  for  Horton,  Lee,  and  Lee, 
Birmingham. 

SITTINGS  AT  WESTMINSTKE. 

Tuesday,  June  17. 

(Before  B&aitwiij.,  Brbti,  and  ConoH,  lUJ.) 

AhIAXH   v.   BEUiMAX.(a) 
APFIAL  TBOH  IHS  ZXOHWinsa  SIVSIOH. 

Landlord  and  tenant — Notice  to  quit — Offer  6f  a 

new  tenanoy. 

Defendant  was  tenant  from  year    to  year  to  ike 

plaintiff.       The    plaintiff    gave    defendant    aw 

months'  notice  to  quit  on  the  Itt  May,  and  va 

the  same  document  that  contained  the  notice  to 

quit  gtme  him  further  noliee  that  if  he  retaimad 

possession  after  tM  1st  May  the  rant  would  be 

inereased  and  made  paycAU  in  subianee. 

Held  (par  BramweU  and  Ootton,  LJJ.,  Bratt,  LJ. 

'    dissantityg),  that  the  notice  to  quU  was  a  good 

noOoe,  and  was  not  affected  by  the  fact  thai  it  wa$ 

accompanied  by  thefwrther  notice. 

This  was  an  action  for  the  recovery  of  land,  tried 

before  Lopes,  J.    At  the  trial  it  was  proved  that 

defendant  was  tonant  to  the  plaintiff  irom  year -to 

year  at  the  rent  of  96L,  payable  quarterly.  Mid 

that  the  plaintiS  gave  the  defendant  notioe  to  qoit 

in  the  terms  following : 

I   hweby   give  yoa  aotiae  to  quit  and  deliver   op 

of  Ha  Bhop,  premiseB,  and  store  room  ntnata 
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and  bemg  No.  20,  Moaa-street,  Liverpool,  and  now  held 
by  yon  as  tenant  from  me,  on  or  before  the  lit  day  of 
May  next,  1878.  And  I  hereby  farther  give  yon  notice 
that  should  yon  retain  poaaession  of  the  premisea  after 
the  date  bfflore  mentioned,  the  annnal  rental  of  the 
premiaea  now  held  by  yon  m>m  me  will  be  1601.,  payable 
quarterly  in  advance. 

The  defendant  having  refaaed  to  give  up  posses- 
sion, this  action  was  brought.  The  learned  judge 
held  the  notice  to  be  an  inaaflScient  notice  to  quit, 
and  directed  judgment  to  be  entered  for  the  de- 
fendant. 

From'this  jndgment  the  plaintiff  appealed. 

0.  Rtusell,  Q.G.  and  T.  E.  James  for  the 
plaintiff. 

GuUy,  Q.G.  and  French  for  the  defendant. 

The  arguments  soffioientl y  appear  in  the  follow- 
ing judgments : 

Bbahwkll,  L.J. — I  am  decidedly  of  opinion  that 
Miis  judgment  must  be  reversed.  The  question 
before  us  is  whether  this  notice  is  good  or  bad  as 
a  notice  to  quit.  A  notice  to  quit  is  properly  so 
called  becaase  the  tenant  most  quit  when  the 
notice  expires ;  it  is  really  a  notice  to  determine 
the  tenancy.  If  this  notice  had  ended  with  the 
first  paragraph  there  oould  be  no  question  but 
that  it  would  have  been  a  good  notice,  but  there 
is  added  the  second  paragraph  as  to  the  increased 
Mnt.  Now,  I  am  not  sure  that  this  was  not 
meant  as  a  threat,  viz.,  "  You  will  have  to  pay 
that  amount  extra  if  yoti  do  not  give  np  posses- 
sion ; "  but,  whatever  may  have  been  in  the  mind 
of  the  writer,  the  reasonable  construction  of  it, 
and  the  construction  which  I  think  the  person  to 
whom  it  was  addressed  was  entitled  to  put  upon 
it,  was  that  it  was  an  offer  of  a  new  tenancy, 
which  he  might  have  accepted,  and  if  he  had 
accepted  it  then  the  notice  would  have  had  the 
effect  of  nutting  an  end  to  the  old  tenancy.  There 
is  no  difference  between  this  case,  where  the  notice 
to  quit  and  this  further  notice  are  contained  in 
one  letter,  and  a  case  where  the  notices  are  con- 
tained separately  in  two  letters,  and  I  fail  to  see 
how  the  offer  of  a  new  tenancy  made  the  notice 
to  quit  bad.  It  seems  to  me  that  it  really 
oorroborates  it,  because  there  could  be  no  new 
tenancy  until  the  old  tenancy  was  put  an  end  to. 
Mr.  French  admitted  that  the  old  tenancy  was 
put  an  end  to,  but,  finding  himself  thereupon 
m  a  difficulty,  he  recanted  and  said  that  the  old 
tenancy  was  not  pat  an  end  to,  but  still  existed 
subject  to  variation,  namely,  that  the  rent  was  to 
be  increased  and  paid  in  advance.  But  I  do  not 
understand  how  this  could  be,  for  when  the 
variation  of  the  terms  of  a  tenancy  are  so 
material  as  this,  the  tenancy  under  such  a 
variation  becomes  a  new  tenancy,  the  terms  of 
which  are  to  be  found  in  the  woids  "  the  annual 
rental  will  be  160!.,  payable  in  advance."  More- 
over, the  offer  was  never  accepted ;  therefore,  even 
supposing  Mr.  French's  argument  to  be  correct, 
the  facts  do  not  bear  it  out.  Therefore,  in  my 
opinion,  the  notice  to  qnit  is  good,  and  there  is 
nothing  to  prevent  its  operation,  and  that  is  in 
reality  the  sole  question  before  us.  It  was  asked 
what  would  have  been  the  result  if  the  defendant 
had  taken  no  notice  of  the  offer  contained  in  the 
second  paragraph  of  the  notice.  I  think  that  if 
he  had  not  answered  within  a  reasonable  time  it 
would  have  been  merely  an  instance  of  an  offer 
made  and  not  accepted ;  and  if  the  defendant  was 
BOt  bound  to  exercise  hia  option  until  the  time 


came  for  his  leaving  under  the  notice  to  qait, 
then  he  had  so  much  the  more  time  for  con* 
sideration;  but  we  need  not  go  into  any  sach 
recondite  questions  as  to  at  what  time  be  wm 
bound  to  exercise  his  option,  because  no  nev 
aiTangement  was  come  to,  and  the  old  tenancy 
was  clearly  determined.  Now,  with  regard  to  the 
passage  cited  from  Woodfall  (11th  edit.  p.  311) 
about  notices  to  qnit,  that  they  must  be  clear  and 
certain  in  their  terms,  this  is  not  a  peculiarity  of 
notices  to  qnit ;  it  is  a  truism  that  appUes  eqaally 
to  all  notices.  As  to  notices  in  general,  notines 
with  an  option  may  be  good.  E.g. :  If  I  bay 
goods  npon  the  terms  that  the  vendor  upon  re- 
ceiving notice  from  me  is  to  deliver  them  by 
the  London  and  North- Western  Bailway,  and 
I  give  him  notice  to  deliver  them  by  this  rail- 
way, adding  that  if  he  will  pay  me  a  shilling 
per  ton  he  may  deliver  them  by  some  other  rail- 
way, this  would  be  a  good  notice  to  deliver  by  the 
London  and  North -Westei^,  although  it  gave  him 
an  option  to  deliver  by  some  other  company.  Now 
with  regard  to  the  case  of  Matthmaa  v.  Jaektim 
(I  Dottgl.  175),  which  was  relied  upon  by  the 
defendant,  I  do  not  agp:«e  that  Lord  Mansfield's 
decision  in  that  case  is  in  favour  of  the  defendant 
here,  nor  does  he  decide  that  the  mere  offer  of  a 
new  tenancy  would  make  the  notice  to  qnit  bad. 
In  that  case  the  notice  was  in  the  words  "  I  desire 
you  to  quit  the  possessioii  at  Lady-day  next,  or  I 
shall  insist  upon  double  rent."  These  latfer 
words.  Lord  Mansfield  said,  "are  an  emphatioal 
way  of  enforcing  the  notice  and  showing  the 
tenant  that  the  landlord  is  in  earnest  by  informint; 
him  of  the  legal  consequence  if  he  held  over." 
And  he  also  says,  "  If  the  notice  had  oontained 
the  option  of  a  new  agreement  the  ejectment 
oould  not  have  been  sapported."  I  agree  that 
the  ejectment  could  not  be  supported  if  the 
notice  oontained  a  new  offer ;  the  continuing  of  the 
tenant  in  possession  would  be  an  acceptance  of 
that  offer,  and  the  ejectment  oould  not  be 
supported,  and  that  is  what  Lord  Mansfield 
meant ;  but  there  was  in  that  oase  no  such 
offer,  and  therefore  all  that  part  of  the  jndgment 
is  obiter  dictum.  I  cannot  believe  that  the  rale 
contended  for  by  the  defendant  can  have  been 
acted  npon  hitherto,  indeed  it  was  a  pure  noveltf 
to  myself. 

Bbstt,  L.J. — I  think  that  this  notice  was  a  bad 
notice  to  qnit,  and  that  the  judgment  of  Lopes,  J. 
was  right.  The  notice  being  bad  ooald  not  have 
the  effect  of  determining  the  defendant's  tenansy 
and  right  to  possession,  and  therefore  the  dafon- 
dant  was  entitled  to  succeed  in  the  action,  inas- 
much as  a  plaintiff  cannot  succeed  in  ejeotmect 
unless  he  shows  a  right  to  immediate  possession. 
There  was  a  tenancy  from  year  to  year,  to  be 
determined  by  notice  to  quit  at  a  certain  time. 
This  power  in  the  landlord  is  a  very  strong  one, 
and  it  exists  also  in  the  tenant ;  either  party  esn 
of  his  own  will  by  this  means  pat  an  end  to  tiie 
contract,  but  the  conditions  of  the  power  must  be 
strictly  fulfilled.  In  this  case  the  notice  was  given 
for  the  purpose  of  putting  an  end  to  the  teii*iu7> 
but  in  my  opinion  it  failed  to  have  this  effect, 
inasmuch  as  it  was  not  a  notice  to  quit  at  a  time 
certain.  It  is  said  that  by  the  offer  of  a  con- 
tinuation of  the  tenancy  at  a  new  rent  from  a 
certain  time,  a  new  tenancy  was  created  and  the 
old  one  put  an  end  to  ;  but  I  do  not  agree  with 
this  view.  The  time  when  the  old  toianoy  wooid 
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be  ended  by  meanB  of  the  neir  one  would  not  be 
on  receipt  of  the  notice  by  one  tenant,  bat  on  the 
aoceptance  by  him  of  the  offer  of  the  new  tenanoy, 
which  woald  commence  eyen  before  the  time  giren 
in  the  notice  had  expired.  If  the  notice  was  bad  at 
the  time  it  was  given,  the  tenant  had  a  right  to 
disregard  it  and  remain.  The  contract  was  still 
in  existence,  and  he  was  therefore  entitled  to 
possession,  and  the  plaintiff  in  ejectment  cannot 
sncceed.  The  whole  qnegtion,  therefore,  is,  was 
this  notice  good  or  bad  f  It  is  a  notice  calling 
npon  the  tenant  to  quit  at  a  certain  date,  hut  at 
tbe  same  time  a  new  proposal  is  made  to  the 
tenant,  viz.,  to  go  oat  or  remain  in  possession 
npon  certain  terms.  This  is  givinK  the  tenant 
an  option  to  go  oat  or  to  remain.  It  was  held 
by  Lord  Mansfield  just  one  hundred  years  ago 
that  it  was  a  settled  rnle  of  law  that  if  a  notice 
to  qnit  is  optional — that  is,  gives  notice  to  qait 
or  to  stay  and  accept  new  terms — that  is  a  bad 
notice ;  and  in  the  case  in  1  Douglas  he  said  the 
only  way  to  hold  that  a  notice  saoh  as  this  is 
good  is  to  hold  that  it  does  not  give  this  option. 
On  the  ctige  itself  I  have  no  doabt  this  was  his 
meaning.  It  is  admitted  that  the  law  has  been 
80  understood  by  all  text  writers  down  to  the 
present  time.  I  do  not  think  Woodfall's  state- 
ment of  the  law  shoald  bo  passed  by  as  a  mere 
tmism.  He  says  that  notices  to  quit  must  not  be 
uncertain  nor  optional,  which  rule  does  not,  in 
my  opinion,  apply  to  notices  in  general.  He  cites 
the  aathority  of  Lord  Mansfieid,  and  takes  the 
same  view  of  it  as  I  do ;  and  so  also  say  Cole  and 
Adams.  For  now  more  than  a  hundred  years  this 
rale  has  been  laid  down,  and  in  every  text  book 
and  by  every  aathority,  and  is  so  stated  in  all  the 
writings  to  which  people  go  as  tbe  source  of 
snthonty.  I  think  that  where,  lightly  or  wrongly, 
one  rale  of  law  has  been  decided  and  acted  upon 
for  many  years,  and  is  a  rale  which  affects  the 
daily  or  hourly  conduct  of  bnsiness  or  manage- 
ment of  property,  this  court  shoald  not  now, 
whatever  its  opinion  may  be,  decide  against  the 
authority  of  suoh  a  rule;  and  in  the  present  in- 
stance it  seems  to  me  to  be  most  nnjust  to  decide 
against  a  tenant  who  has  merely  acted  in  accord- 
ance with  what  has  been  commonly  held  to  be  the 
law  for  80  many  years. 

Cotton,  L.i.~l  think  that  the  plaintiff  in 
this  action  is  entitled  to  succeed,  and  that  the 
judgment  of  Lopes,  J.  most  therefore  be  reversed. 
A  yearly  tenancy  is  a  tenancy  from  year  to  year, 
nntil  it  is  determined  by  doe  notice.  No  special 
form  of  notice  is  necessary,  but  usually  the  notice 
to  determine  the  tenancy  is  given  in  the  form 
of  a  notice  to  quit,  tbe  result  of  saoh  notice 
being  that  nnless  a  fresh  agreement  is  entered 
into  the  tenant  must  quit  possession.  It  is  said 
that  the  notice  must  bie  clear  and  explicit.  This 
is  true.  If  it  does  not  define  and  state  that  the 
landlord  will  no  longer  accept  the  tenant  as 
tenant,  then  it  is  bad,  as,  for  instance,  if  it  were 
in  t«rmB,  "  If  you  are  not  satisfied,  give  up  my 
farm ;"  that,  not  being  sufficiently  positive,  would 
be  bad,  and  so  as  in  the  case  in  Woodfall,  at 
p.  317  :  "  Unless  you  employ  a  larger  number  of 
workmen,  I  shall  determine  the  tenancy ;"  that 
would  be  insufficient — it  binds  the  landlord  to 
nothing,  and  he  is  still  entitled  to  consider  the 
same  man  as  tenant.  But  in  the  case  before  us 
we  have  a  clefir  and  certain  notice  to  quit,  deter- 
mining the  existing  tenancy  at  a  definite  date. 


On  the  same  piece  of  paper  as  this  notice,  in  a 
farther  paragraph,  there  is  a  separate  and  distinct 
notice,  not  to  modify  the  existing  tenancy,  but 
distinctly  offering  a  new  one,  saying,  in  effect,  "  if 
yoa  like  to  enter  into  a  new  treaty  with  me,  yoa 
may  retain  possession  on  certain  terms,"  and  stat- 
ing those  terms.  If  this  offer  had  been  on  a 
separate  piece  of  paper,  it  clearly  would  not  have 
vitiated  the  notice  to  quit ;  nor  does  it  here,  for 
it  is  distinct  and  separate  from  the  notice,  and, 
though  written  on  the  same  paper,  does  not  affect 
it.  This  being  so,  I  hold  the  notice  to  quit  is  a 
good  one.  It  is  not  necessary  to  oonsider  what 
would  be  the  effect  of  an  offer  of  an  increased 
rent  generally,  but  in  this  case  I  hold  that  if  the 
defendant  had  accepted  the  plaintiff's  offer  there 
would  have  been  a  new  tenancy.  There  is  no  real 
decision  of  Lord  Mansfield  on  this  point.  All 
that  fell  from  that  learned  judge  is  entitled  to  the 
highest  respect,  but  I  do  not  think  that  if  he  had 
tried  this  case  he  would  have  decided  for  the 
defendant.  There  is  no  case  in  the  books  deciding 
that  a  notice  clear  and  unambiguous  in  itseu 
would  be  void  beoaase  in  another  part  oE  the 
document  which  contains  it  is  found  a  farther 
notice  offering  a  new  tenancy. 

Judgment  reversed. 

Solicitors  for  the  plaintiff,   Walknr,  Son,  and 
Field,  for  Peacock,  Oooper,  and  Gregory,  Liverpool. 

Solicitors  for  the  defendant,  FUdei,  Liverpool. 


HIGH    COURT   OF  JUSTICE. 

CHANOEET  DIVISION. 
Friday,  May  23. 
(Before  Fry,  J.) 
Ex  parte  Cauier  ;  Be  Thb  Gold  Cokfaht 
Limited,  (a) 
Company  —  Voluntary  windiitg-up  —  Exereite  of 
powers  of    court    tn    compulsory     loinding-up 
—Companies  Act  1862,  •«.  115, 138,  165— Form 
of  order. 
A    company     being     in     voluntary     liquidation, 
and    a    petition    for    a    compulsory    winding- 
up     having     been     dismissed,    the     Court,    on 
the    motion    of     the    petitioner,    who    alleged 
misfeasance    on    the    part    of    certain    officers 
of  the  company,  gave  liberty  to  summon  such 
persons  for  the  purpose  of  giving  information  at 
to  the  alleged  misfeasance,  but  upon  the  terms 
that  the  costs  shoidd  be  reserved,  and  s]iOuld  be 
dealt  with  as  the  court  shotdd  think  fit. 

The  Gold  Company  Limited  was  registered  on 
the  26th  Nov.  1873,  with  a  nominal  capital  of 
100.0001  in  100,000  shares  of  11.  each.  The 
11th  clause  of  the  articles  of  association  was 
as  follows : 

The  directors  may  allot  and  issue  shares  in  the  pre- 
sent o&pital,  other  than  the  shares  mentioned  in  clanse  7 
hereof,  to  snch  persons,  npon  snoh  terms,  and  at  snoh 
times  aa  they  may  think  fit.  If  at  any  time  it  shaU 
appear  to  the  directors  that  the  capital  of  the  company 
for  the  time  being  anbaoribed  will  be  snfficlent  for  the 
porposea  of  the  company,  they  may  allot  any  shares 
which  then  remain  unallotted  to  and  among  the  then  share- 
holders in  proportion  to  the  nnmber  of  aharea  reapeotive^ 
held  by  them,  and  anch  aharea  may  be  ao  allotted  aa  folly 
or  partially  paid-np  aharea,  although  no  moneya  may  be 
received  by  the  company  in  reapect  of  anch  aharea  from 
any  allottee  thereof. 


(a)  Seported  by  fain  Etaxa,^., 
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By  an  xtj^reement,  dated  'tlio  31st  Dec.  1873, 
made  bet«reen  the  company  of  tlie  first  4iart,  eer- 
tain  persoDs,  therein  deacribed  as  persons  vrho 
had  advanced  moneys  to  or  for  the  beHefit  of  the 
company,  of  the  second  part,  and  certain  persons, 
therein  described  as  the  only  existing  shareholders 
of  the  company,  of  the  third  part,  after  reoitins 
that  the  moneys  placed  opposite  to  the  names  of 
the  parties  of  the  second  part  had  been  properly 
expended  npon  the  property  or  otherwise  for  the 
legitimate  purposes  of  the  company,  and  that  they 
had  agreed  to  accept  as  fully  pud-up  shares,  the 
shares  placed  opposite  their  names  in  the  first 
schedule  thereto  (amounting  to  the  number  of 
18,775),  it  was  agreed  that  each  shares  shoald  be 
allotted  to  them  as  fnlly  paid-up  shares,  and  that 
no  payment  should  be  required  in  respect  thereof. 

By  another   agreement,  dated  the  31st  Deo. 

1873,  S500  shares  were  agreed  to  be  allotted  to 
William  Wareing  Aspicall,  as  fully  paid-up  shares, 
as  remuneration  to  him  for  his  trouble  in  obtain- 
ing the  incorporation  of  the  company  in  pursuance 
of  the  6th  clause  of  the  articles  of  association. 

By  another  agreement,   dated  the    15th    Jan. 

1874,  after  reciting  the  11th  clause  of  the  articles 
of  association,  and  reciting  that  on  the  12th  Jan. 
the  directors,  being  of  opinion  that  the  capital  of 
the  company  then  subscribed  would  be  sufficient 
for  the  purposes  of  the  company,  resolved  that 
the  shares  then  unallotted  should  be  allotted  as 
fully  paid-up  shares  to  the  then  shareholders  of  the 
company  in  proportion  to  the  shares  held  by 
them,  and  reciting  that  there  were  75.000  un- 
allotted shares,  it  was  agreed  that  such  shares 
should  be  so  allotted  to  the  shareholders  who  were 
the  persons  named  in  the  schedule. 

These  three  agreements  were  duly  registered 
with  the  Begistrar  of  Joint  Stook  Companies. 

On  the  9th  liay  1877  an  extraordinary  general 
meeting  of  the  company  was  held,  at  which  a 
resolution  was  passed  that  in  consequence  of  the 
company  by  reason  of  its  liabilities  being  unable 
to  continue  its  business,  it  should  be  voluntarily 
wound  up,  and  James  Eraser,  the  secrewry,  was 
appointed  liquidator. 

On  the  30th  April  1878,  on  the  petition  of 
E.  M.  Carter,  a  shareholder,  an  order  was  made  by 
Malins,  Y.C.,  notwithstanding  the  voluntary 
"winding-np,  for  the  compulsory  winding-up  ot  the 
company  (40  L.  T.  Rep.  N.  B.  6). 

In  Jan.  1879  the  Court  of  Appeal  reversed  the 
Vioe-Ohanoellor's  order  (40  L.  T.  Rep.  N.  B.  8). 

A  motion  was  now  made,  on  behalf  of  E.  If. 
Garter,  that,  pursuant  to  the  138th  section  of  the 
Companies  Act  1862,  and' for  the  purpose  of  deter- 
mimzig,  under  the  165th  flection  of  the  same  Act  or 
otherwise,  whether  any  past  or  present  director 
manager  or  officer  of  the  company,  or  James  Fraser, 
the  late  secretury  and  then  the  liquidator,  was 
liable  or  accountable  in  respect  of  the  manner  in 
which  the  shares  of  the  company  or  any  part 
thereof  had  been  allotted  or  dealt  with,  all  or  an^ 
of  the  powers  which  the  court  might  exercise,  if 
tiie  said  company  were  being  wound-up  by  the 
ooort,  might  be  exercised  under  the  direction  of 
the  judge,  and  the  conduct  of  the  past  or  present 
dirertors,  managera,  and  officers  of  the  company, 
«nd  of  the  liquidator  thereof,  inquired  into  and  ex- 
amined, and  that  all  necessary  directions  might  be 
given,  and  all  necessary  persons  might  be  earn- 
moned  before  the  judge,  and  that  the  applicant 
migbt-Bummon  any  person  before  the  examiner  of 


the  oonrt  era  speotal  examiner.  .  .  And  that 
thoApiplicant  might  he  at  libes^  to^se  in  snppoit 
of  tlus  applicatian  any  evidence  on  the  files  -ti 
the  ooart,  relating  to  the  matters  ai  the  petitwat 
of  the  applicant  and  another  person. 

The   evidewte  m  support  of  and  a^winst  the 
iplications  consisted,  in  part,  af  "the  affidavits  li 


"PP 

Carter,  «nd  of  officers  of  the  oompany ;  and  ia 
Carter's  Affidavits  it  'was  amongst  other  thinoi 
alleged  that  the  recitals  in  the  agreement  of  the 
3Ut  Deo.  1873  were  untrue,  and  were  knowingly 
inserted  therein  'with  a  Craudulent  intent,  and  thiu, 
if  the  powers  of  the  court  were  exercised,  the 
applicant  believed  that  the  parties  oonoemed 
would  be  determined  to  be  liable  to  make  good  to 
the  oompany  large  sums  of  money. 

Higpint,  Q.C.  and  Otwaid  for  Carter.  — B 
will  be  urged  against  us  that  this  is  m 
judiaUa.  On  the  hearing  before  the  Vice-Ohan- 
onllor  it  'was  argued  on  behalf  of  the  compaaj, 
that  whatever  we  could  get  under  a  compulsorr 
winding-up  could  be  obtained  under  the  138tli 
section  of  the  Companies  Act  1862.  Malins,  V.C 
was  inclined  to  aooede  to  that,  and  in  Hw 
Court  of  Appeal  Baggallay,  L.J.  said :  "  If  he 
(Carter)  is  able  to  satisfy  the  Vioe-Chanoellor  bf 
an  application  under  the  138th  section  of  the  Act, 
he  may  still  obtain  leave  to  do  that,  if  any  props 
case  be  made  for  it."  We  want  to  know  whethar 
the  agreements  under  whioh  shares  were  allotted 
were  bond  fide.    They  referred  to 

The  Companiea  Act  1862,  as.  115  and  165 ; 
Re  Sir  John  Moon  Gold  Mining  Gomptmn,  37  L  T. 
Bep.  K.  8.  812. 
Pearson,  Q.C.  and  ff.  G.  Beane  for  the  company. 
— The  matter  has  already  been  adjodicated  upon 
in   the  Court  of  Appeal ;  that  coart  had  all  the 
&ctB  before  it,  and  ref  osed  the  applicant  relief. 

Pbt,  J. — I  do  not  propose  to  grant  any  fiiTthBr 

felief  than  that  asked  for  by  the  sammooB  mHi 

regard  to  the  alleged  misfeasance  of  the  direeton 

in  improperly  allotting  some  or  all  of  the  18,77t 

shares  referred  to  in  one  of  the  agreements.    The 

Court  of  Appeal  has  held  thai  l^e  allotmeot  of 

the  7500  shares  was  part  of  the  oonstitntion  of 

the  company,  and  I  cannot  go  into  that  qaestua. 

I  shall  give  liberty  to  issue  a  summons  to  AMen- 

borongh,  Wilson,  Aspinall,  Staples,  and  Frasar  to 

attend    before    the    ordinary    examiner    of    tte 

court,  not  a  special  examiner,  for  the  purpose  ef 

giving  information    with  reapeoL  to  the  allegad 

misfeasance.     This  application  is  made  under  the 

138th  section  of  the  Companies  Act  1862,  whidi 

provides  that  where  a  oompany  is  to  be  woand-np 

voluntarily,  any  contributory  may  apply  to  the 

court  to  determine  any  question  arising  in  the 

winding-np,    or  to  exercise,  in  respect    ei  any 

matter,  all  or  any  of  the  powers  which  the  court 

might    exercise    if    the    company    were   being 

wound-up  by  the   court,  and   the    court  in  tte 

case  aforesaid,  if   satisfied    that  the  determiaar 

tion  of  such  question,  or  the  required  exereiM 

of   the  power,  will  be  just  and  beneficial,  mijf 

accede  wholly  or  partially  to  such  application,  on 

such  terms,  and    under  such  conditions  as  the 

oonrt  thinks  just.     The  power  I  am  asked  .to 

exercise   is    that   given   by  the    115th    seotioa, 

whioh  gives  the  oonrt  power  to  summon  before  it 

any  officer  of  the  company,  or  any  person  supposM 

to  be  capable  of  giving  information  conoemioK 

the  transactions  and.the  trade  dealings  of  the  cob- 
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pany.    There  has  been  bronghfc  to  my  attention 
the  agreement  of  tbe  Slat  Dec.  1873,  under phioh 
certain  ebaros  were  allotted  npon  the  footing  of 
the  recital  that  moneys  amounting  to  18,7752.  bad 
been  properly  expended  upon  the  property  or 
otherwise    for    the    legitimate  pnrposea    of  the 
company.    There  ia  before  me  in  the  affidavits,  in 
the  articles  of  aseociation  of  the  company,  and  in 
tbe  books  of  the  company,  evidence  aboat  which 
I  desire  to  say  as  little  as  possible,  but  I  only  say 
itsatisfies  me  that  there  is  a  question  that  I  think 
onght  fairly  and  reasonably  to  be  inquired  into 
with  regard  to  the  truth  of  that  recital  in  the 
agreement,  and  with  regard  to  the  propriety  of 
the  allotment  of  shares  made  on  the  footing  of 
the  recital.    Beyond  that  I  do  not  desire  to  ex- 
press the  impression  produced  on  my  mind  u(x>a 
the  evidence,  because  I  am  now  merely  permitting 
•  step  to  be  taken  for  tbe  further  investigation 
of  that  question.    It  appears  to  me  that  in  this 
case  it    would  be  "  just  and  beneficial  "  that  I 
should  exercise  the  power.    In  coming  to  the  con- 
dasion  I  do,  it  is  right  to  bear  in  mind  that  I 
shall   have  full  coutrol  over  tbe   costs   of    this 
application.       The    applicants'    counsel    do    not 
object  to  submit,  if  necessary,  that  the  costs  of  tbe 
■ppUaation  shall  be  dealt  with  in  such  manner,  as 
the  court  may  think  fit.    I  presume  tfaac  I  have 
the  power  of  doing  that,  but  if  not,  I  should  re- 
quire that  Bobmission  to  be  given.    That  beiAg 
■eceded  to,  I  take  the  submiBsioo  of  the  applicant 
that  the  costs  shall  be  dealt  with  in  Boob  manner  as 
1^  court  shall  think  fit.  It  will  therefore  follow, 
that  if  this  application  is  unBacceaBfal  in  the  result, 
there  will  be  no  serious  injury  to  the  company.    I 
am  not  stopping  tbe  winding-up,  and  I  shall  not 
be  increasing,  or  certainly  not  to  any  extent,  the 
ooBts  of  the  liquidation.   On  the  other  hand,  if  the 
applicant  should  succeed  in  the  contention  be  has 
raised,  it  may  result  in  an  increase  of  the  assets 
•f  the  company.    Weighing  the  vrhcAe  case,  there- 
finre,  I  think  it  jnst  and  beneficial  that  I  should 
eKearcise  that  power,  reserving  the  whole  of  the 
c^er  mattem  dealt  with   by   this  summons  till 
after  the  information  has    been    obtained    from 
theoe  gentlemen ;  and  therefore  there  will  be  that 
•nbmiasioa  of  the  applicant  as  to  dealing  with  the 
(|«e8tion  of  costs,  in  such  manner  as  the  court 
■hall  think  fit. 

Dlinntes  of  order :  Liberty  to  the  applicant  to 
BDinmmi  before  the  examiner  of  the  court  all  or 
any  of  the  fallowing  p^'dons,  namely,  Bichard 
Attonborongfa,  Henry  WiUon,  Joseph  Aspinall, 
Henry  Staples  and  James  Fraaer,  or  any  or  either 
of  them  (and  they  or  any  of  them  are  to  attend 
aooordingly),  for  the  purpose  of  giving  information 
and  answering  questions  with  respect  to  the 
alleged  misfeasance  of  the  said  persona,  or  any 
or  either  of  them,  as  directors  or  officers  of  the 
company,  in  improperly  allowing,  as  moneys  pro- 
perly expended  for  the  benefit  or  purposes  of  the 
company,  all  or  any  of  tbe  sums  of  money  men- 
tioned in  tbe  first  schedule  of  the  oootract  of  tbe 
Slat  of  Dec.  1873  (under  which  the  18,775  shareB 
were  allotted),  or  in  improperly  allotting  all  or 
any  of  the  shares  mentioned  in  the  same  sohedale 
to  that  contract.  All  costs  of  tbe  application  re- 
served together  with  the  whole  of  the  other  ques- 
tions raised  by  the  applicant.    Liberty  to  apply. 

Solicitors :  for  the  applicant.  Wild,  Barber,  and 
Bi'omi ;  for  the  liquidator,  Stevens  and  Hurries. 


May  12. 13, 14, 15,  and  19. 
(Before  Par,  J.) 

ThB  AlTOXiraT-QBNBBAI.  V.  TOMLDTB.  (a) 
8ea-hank  —  Natural  harrigr  —  Bight  of  tubjeet 

owner  to  destroy — Prerogative  of  the  Oroum. 
There  exists  in  the  Crown  a  prerogative,  a  right,  and 
a  duly  to  protect  the  lands  of  the  realm  frotn- the 
inundation  of  the  sea  for  the  benefit  of  the  eom- 
monwealth ;  and  such  prerogative,  right,  and  duty 
import  a  right  in  a  subject  who  is  the  owner  of 
land  protected  from  the  sea  by  a  natural  barrier 
{which  right,  though  not  enforeeaile  against  the 
Crown,  is  enforceable  against  a  subject  who  it 
the  owner  of  land  on  which  such  natural  barrier 
exists)  to  have  srteh  barrier  preserved  from  de- 
struction by  the  owner  of  land  on  which  it  exists. 
Theplaintiff,  the  principal  Hecretary  of  State  for 
War,  was  seised,  in  trust  far  the  Oroum,  of  a 
piece  of  land  on  which  was  erected  a  marteClo 
tower,  near  the  shore  of  the  estuary  of  a  river. 
The  defendant  was  the  owner  of  the  adjoining 
land  and  the  foreshore,  both  of  which  lay  betweei^ 
the  land  of  the  plaintiff  and  the  estuary.    The 
shore  was  of  a  shingly  nature,  aiid  on  the  shore 
and  extending  above  the  high-water  mark  on  to 
the  land  of  the  defendant,  was  a  bank  of  shingle, 
which  formed  a  natural  barrier  to  the  land  of 
the   plaintiff  againti    inundation    by   the  sea. 
Large  quantities  of  shingle  had  for  many  yeart 
been  sold  by  the  defendant  and  his  predecessors 
in  title,  and  removed  from  the  shore  and  bank, 
so  Ouit  the  shingle  ftonfe  had  become  so  reduced  in 
size  that  the  existence  of  the  land  of  the  plaint^ 
and  the  security    of  the  tower  had    become  en- 
dangered.   In  an  information  and  action  by  the 
Attorney- General    and    the    plaintiff  the    court 
restrained   the  defendant,   by   injunction,  from 
digging  or  removing  the  shingle  from  the  natural 
barrier,  so  as  to  endanger  the  land  or  expose  the 
same  to  the  inroads  of  the  sea. 
Bemble,  that  if  the  ease  of  damage  by  abstraetion  of 
shingle  and  the  flowing  of  water  by  the  force  of 
the  tide  ought  to  have  been  decided  by  analogy  to 
the  case  of  abstraction  of  coal,  and  the  flowing  of 
water  by  the  force  of  gravity,  there  would  have 
been  no  cause  of  action  against  the  defendant. 
Observations  on  By  lands  v.  Fletcher  (19  L.  T.  Sep. 
N.  8.  220 ;  L.  Bep.  3  E.  ^  I.  App.  330) ;  Fletcher 
V.   Smith  (£.  Bep.  2  App.  Gas.  781),  and  the 
massims  "  8ie  uiere  iuo  ut  alienum  non  Icedas," 
and    "  Aqua  ourrit  et  debet  eurrere  ut  eurrere 
solebat." 

The  pluntiff,  the  principal  Secretary  of  State  for 
the  War  Department  wan  seised  in  fee  simple  in 
truat  for  Her  Majesty  of  a  piece  of  land,  near 
Felixtowe  Ferry  in  the  county  of  Suffolk,  forming 
the  site  of  and  the  inoloaure  surrounding  a  mar- 
tello  tower  (known  as  the  IT  tower),  and,  on  the 
east  side,  immediately  adjoining  the  aeashors 
near  tbe  mouth  of  the  river  Deben.  The  defendant 
was  the  lord  of  the  manor  in  which  the  piece  of 
land  was  situate  and  the  owner  of  the  foreshore, 
and  the  piece  of  land  had  been  purchased  by  the 
Crown  from  his  predeoesaor  in  title. 

On  the  foresbore,  between  the  piece  of  land  and 
the  sea,  and  extending  beyond  the  piece  of  land 
towards  the  north  and  south,  was  a  bank  of  shingle 
which  may  be  here  sufficiently  described  aa 
naturally  varying   in   size  according   to   circum* 

(<•)  Itapocud  bj  Fbaitk  Etah •,  Bmi.,  Bsxtiater—Jt-l^w, 
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stances  of  wind  and  tide,  bat  of  an  "accnmnlative" 
natnre  if  left  alone.  [See  the  analysiii  of  the 
evidence,  ^posi,']  The  bank  of  Bbingle  formed 
a  natural  barrier  between  the  plaintiff's  land  and 
the  sea.  The  defendant  bad,  from  time  to  time, 
sold  shingle  for  ballasting  ships  and  other  pur- 
poses in  such  lar(;e  qnantities  as  to  materially 
decrease  the  nize  of  the  bank.  In  Jan.  1877 
a  yerv  high  tide  occurred,  and  the  plaintiff's  land 
was  flooded  with  water. 

On  the  18th  of  Jaly  1878  the  present  informa- 
tion and  action  wus  commenced  in  the  Chancery 
Division  by  the  Attorney-G«neral  as  informant, 
and  the  principal  Secretatr  of  State  for  the  War 
Department  as  plaintiff.  The  statement  of  claim, 
stated  in  substance  as  follows : — ^That  the  north- 
east comer  of  the  land  was  the  point  at  which  the 
land  abutted  most  closely  npon  the  beach,  and 
that  at  that  point  very  large  quantities  of  shingle 
had  been  lately  removed  under  the  defendant's 
authority;  that  in  conseqaence  of  the  continaed 
removal  of  the  shingle  the  north-east  corner  of 
the  land  of  the  plaintiff  was  in  immediate  danger 
of  being  flooded  by  the  sea  ;  that  if  the  removal  of 
the  shingle  was  continued  in  the  manner  in  which 
it  had  theretofore  been  carried  on  the  hole 
natural  barrier  of  shingle  would  be  destroyed,  and 
the  land  left  exposed  to  the  inroads  of  the  sea  and 
liable  to  be  washed  avray,  and  the  continued  exis- 
tence of  the  laud  as  land  and  the  stability  of  the 
TJ  tower  itself  would  be  g^atly  endangered ;  and 
that  the  defendant  threatened  and  intended  the 
continaed  removal  of  shingle  in  the  same  manner 
as  theretofore  done ;  and  claimed  an  injunction 
"  to  restrain  the  defendant,  his  agents,  servants, 
and  work-people,  from  digging  or  authorising  to 
be  dug  or  removed  any  shingle  from  'the  natural 
barrier  of  shingle  protecting  from  the  sea  the  said 
land  .  .  .  forming  the  site  of  and  the  inclosnre 
sarronnding  the  saidU  tower,  and  in  such  manner 
as  to  endanger  the  said  land  or  expose  the  same  to 
the  inroads  of  the  sea." 

The  defendant  in  his  statement  of  defence  denied 
the  title  of  the  plaintiff  to  the  land  forming  the 
inclosnre ;  and  alleged  that  the  shingle  and  sand 
had  been  taken  away  under  the  defendant's 
authority  in  exercise  of  his  proprietary  rights  as 
owner  of  the  foreshore ;  that  the  removal  of 
shingle  bad  always  been  from  the  beach  between 
the  shingle  bank  and  the  sea,  and  never  from  the 
bank  itself,  and  that  no  shingle  had  been  removed 
from  the  north-east  comer  or  near  it  since  the  11th 
Oct.  1877.  The  remainder  of  the  statement  of 
claim  was  specifically  denied. 

Issue  having  been  joined  the  action  was  trans- 
ferred for  hearing  before  Fry,  J.,  and  now  came  on 
to  be  heard  with  vritnesses. 

The  Attorney-General  (Sir  John  Holker,  Q.C.), 
the  Solicitor-General  (Sir  H.  S.  Qiffard,  Q.O.), 
and  Bdghy  for  the  Crown. 

Coohson,  Q.C.  and  H.  0.  Phear  for  the  de- 
fendant. 

The  Mtomey-General.— The  shingle  bank  is  the 
natural  boundary  of  the  river.  The  Crown  has  a 
right  to  be  protected  by  that  natural  barrier,  and 
the  defendant  must  not  use  his  own  property  in 
such  a  way  as  to  injure  the  property  of  the  Crown. 
He  has  no  right  to  take  away  the  barrier  and 
expose  the  land  inside  to  the  action  of  the  waves. 
I  do  not  relinquish  any  argument  to  be  founded 
npon  the  prerogative  of  the  Crown,  bat  at  present  I 


put  it  that  the  Crown  is  the  landowner.    Where 
there  is  a  natural  bank  no  man  has  a  right  by 
taking  away  that  bank  to  cause  water  to  flow  npon 
his  neighbour's  land.     If  by  so  taking  it  away  he 
causes  injury  to  the  property  of  his  neighbour  he  is 
liable  to  an  action  for  damages,  and  to  be  re- 
strained by  injunction.    Where  a  river,  not  tidal 
like  this,  runs  inland  through  a  man's  property  it 
has  a  natural  bank,  and  as  long  as  the  water 
remains  within  the  bank — its  natural  confines— 
it  does  no  harm.    Could  a  man,  through  whose 
property  the  river  flows,  say  that  the  bed  of  the 
river  was  bis  property,  that  he  would  cut  away  the 
bank  and  let  a  large  quantity  of  water  through 
the  bote  or  sluice  made  in  the  bank,  and  let  it  over- 
flow on  to  the  land  of  his  neighbour  P    The  maiin 
8ie  ulere  tuo  ut  alienum  non  ladat  applies.    The 
case  of  Fletcher  v.  Smith  (L.  Bep.  2  App.  Cas.  781) 
was  very  like  thepresent  case.  Lord  Penzance  there 
states  three  propositions.    If  the  weakest  of  tbem 
is  correct  it  will  establish  my  point,  because,  if  the 
obliKBtion  of    the  defendant  when  he  alters  the 
natural  course  of  the  stream  and  makes  an  arti- 
ficial coarse  of  that  stream  to  serve  in  lieu  of  the 
natural  course  is  to  make  the  artificial  coarse  as 
capacious  and  as  efficient  as  the  natural  coarse, 
and  he  is  liable  if  he  does  not,  a  fortiori  he  is 
liable  if  the  destroys  the  natural  coarse  of  the 
stream,  and  lets  the  stream  out  of  its  natural  course, 
and  does  not  make  any  artificial  coarse  in  lieu  of 
it,  and  damage  is  thereby  occasioned.    It  can  be 
proved,  if  necessary,  that  the  Crown  land  was 
owned  previously  by  the  predecessors  of  the  defen- 
dant, and  by  them  granted  to  the  Crown ;  and  it 
the  owner  of  land  on  the  bank  of  a  river,  or  on 
the  margin  of  a  seashore,  or  of  an  estuary  like 
this,  grants  a  piece  of  the  land,  there  is  an  inipliea 
contract  or  covenant  on  his  part  that  the  laud 
shall   have  the  natural  protection  it  has,  and  the 
grantor  cannot  remove  a  shingle  bank,  which  is 
the  natural  protection  of  the  land,  and  thereby 
cause  injury  to  the  land.    If  a  man  has  two  houses, 
one  of  which  is  supported  by  the  other,  and  he 
grants  away  one  house,  he  cannot  pull  down  the  one 
retained  if  the  palling  down  will  cause  the  other 
bouse  to  fall.    In  Hvdscm  v.  Tabor  (34  L.  T.  Bep. 
N.  S.  248;  36  L.  T.  Bep.  N.  S.  492;  L.  Bep.  1 
Q.  B.  Div.  225  id. ;  2  Q.  B.  Div.  290)  there  was  an 
artificial  barrier  against  the  sea  from  beginning  to 
end,  and  each  man  built  the  protection  which  he 
thought  would  keep  out  the  enemy.    There  was 
no  obligation  on  the  part  of  the  defendant  to  keep 
oat  the  common  enemy  from  his  neighbour's  land, 
but  if  the  wall  had  been  a  natural  barrier  it  woold 
have  been  different.    [Fax,  J. — There  may  be  a 
great  difference  between  the  right  to  remove  and 
the  obligation  to  repair].    Undoubtedly,  and  it 
is  a  nice  question  whether  the  defendant,  in  that 
case,  had  the  right  to  remove  his  wall  altogether 
so  as  to  let  in  the  sea  on  his  neighbour's  land. 

The  plaintiffs  evidence  was  in  sabstance  as 
follows : — 

Major  Bruce  Brine,  of  the  Boyal  Engineers, 
said  that  he  had  taken  measurements  and  levels 
of  the  n  tower  land  in  June  1878,  which  showed 
that  the  high-water  mark  had  been  moved  inland, 
and  that  the  crest  of  the  shingle  bank  lay  to  the 
landward  of  the  high-water  mark.  Another  map 
taken  in  Dec.  1878  showed  that  the  bank  was 
wearing  away  by  the  advance  of  the  sea.  From 
the  evidence  gained  on  the  spot,  and  firom 
the  Admiralty  tide-table,  he  considered  that  a 
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gale  from  the  north-north-west  would  always  raise 
the  water  in  the  North  Sea  two  or  three  feet,  and 
would  therefore  wash  over  and  wash  out  the 
bank.  The  effect  in  the  north-east  coarse  would 
eventually  be  to  destroy  it.  Although  the  beaoh 
was  an  accnmulating  beaoh,  he  thought  that  any 
farther  removal  of  shingle  would  endanger  the 
north-east  comer.  From  making  trial  pits  in  the 
beach,  he  found  that  the  subsoil  was  almost  all 
sand,  which  would  be  liable  to  be  washed  out,  the 
stability  of  the  IJ  tower  being  thereby  materially 
affected.  The  shingle  would  be  moved  when  there 
was  a  north-Eorth-west  wind  with  a  high  spring 
tide.  A  gale  from  the  north-east  in  ISov.  187^ 
had  moved  the  barrier  back.  He  thought  a  cer- 
tain amount  of  withdrawal  of  shingle  would  not  be 
injariouB. 

William  Cooper,  chief  boatman  in  the  charge 
of  the  coastguard  station,  said  that  he  lived  in  the 
TJ  tower.  He  kept  a  Coastguard  Boarding  Book,  a 
register  of  all  the  vessels  arriviog  in  harbour  at 
any  time.  On  the  22nd  Aug.  1878  he  received  an 
order,  in  obedience  to  which  he  had  kept  an  ac- 
count of  all  vessels  loading  with  shingle  on  the 
beach.  Six  vessels  were  loaded  between  that  date 
and  the  5th  May  1879,  abreast  nf  the  U  tower 
land,  and  other  vessels,  as  appeared  by  the  book, 
on  ocher  parts  of  the  beach.  Other  vessels  were 
also  loaded  before  the  summer  of  1878. 

Frederick  Thomas  Stanhope,  a  coastgnardsman, 
stationed  at  "Woodbridge  Haven,  close  to  the 
U  tower,  also  spoke  to  the  loading  of  the  vessels. 
He  said  that  in  Jan.  1877  a  very  high  tide  oc- 
curred which  "  floated  "  the  U  tower  land.  There 
was  a  south-west  gale  in  Nov.  1878  and  a  high 
tide,  and  then  a  good  deal  of  shingle  was  washed 
away. 

Francis  William  Panzera,  a  resident  of  Felix- 
stowe Ferry,  otherwise  Woodbridge  Haven,  said 
he  had  known  the  beach  for  ten  years,  in  which 
time  the  shingle  had  very  much  decrmsed. 
Shingle  was  then  loaded  from  the  beach,  although 
not  in  such  large  quantities  an  withia  the  last  four 
or  five  ^ears.  The  average  tendency  for  the  beach 
was  to  increase.  The  bank  increased  at  the  foot 
and  decreased  at  the  top.  The  beach  varied ;  a 
northerly  wind  might  wash  a  ^ood  deal  of  shingle 
down,  but  two  or  three  followmg  gales  from  the 
opposite  direction  might  wash  some  of  it  back, 
^e  top  of  the  shingle  bank  had  been  out  away  in 
hollows  by  vessels  taking  cargoes  .away,  and  the 
marks  still  remained.  Some  of  the  marks  were 
above  the  ordinary  high-water  mark  and  were  not 
filled  up  by  the  action  of  the  sea.  There  had 
been  a  stoppage  of  the  loading  of  shingle  for  some 
time,  and  in  consequence,  there  had  been  an  in- 
crease in  the  beach.  In  the  summer  of  187(5  the 
loading  was  almost  concentrated  for  some  time 
in  front  of  the  tower  land. 

_  Thomas  Newcombe,  aged  sixty-four,  said  he  had 
lived  at  Woodbridge  Haven  nearly  all  his  life,  and 
remembered  ships  loading  there  with  shingle  ever 
since  he  was  a  boy.  The  vessels  loading  lately 
had  been  much  larger.  He  had  to  move  his  boat- 
house  back  about  30ft.,  as  in  consequeoce  of  the 
shingle  having  been  taken  away  the  sea  had  sapped 
the  foundation.  He  also  spoke  to  the  loading 
having  taken  place  under  the  authority  of  the  de- 
fendant's shore- ranger. 

Other  witnesses  spoke  to  the  fact  of  the  shingle 
having  bten  deoreaxed  by  the  loading ;  and 
Sir  John  Coode,  C.E.,  said  that  he  bad -par- 


ti«ularly  studied  the  subject  of  shingle  beaches. 
Ha   bad    examined   the    beach   in   question    and 
thought  that  the  effect  of  any  continued  decrease 
of  the  shingle  in  the  neighbourhood  of  the  U  tower 
would  jeopardise  it,  and  that  the  protection  now 
afforded    was    not    sufficiently    great.     He    had 
noticed  the  effect  on  other  shingle  beaches  of  the 
action  of  waves  and  removal  by  the  hand  of  man. 
Currents  had  very  little  to  do  with  the  removal  of 
shingle,  which  was  principally  due  to  the  action 
of  the  wind- wave.  This  beach  appeared  to  have  been 
altered  by  the  hand  of  man.    The  shingle  was 
generated  to  the  north,  all  along  the  ooast  for 
a  considerable  distance,  brought  by  northerly  winds 
southwards,  and  then  drawn  by  the  south  winds  to 
the  ooast.  The  balance  of  force  was  from  the  north, 
and  the  German  Ocean  travelled  from  the  north- 
east   towards  the   south-west.    The    removal   of 
shingle  from  the  north  of  the  tower  land  was  very 
prejudicial  to  its  security,  but  he  could  not  tell 
how  soon  the  tower  would  be  actually  endangered. 
That  depended  entirely  upon  the  relative  preva- 
lence of  particular  winds  and  seas.    The  winds 
creating  the  highest  tides  would  be  the  north, 
west,   and    north-north-west.     A  very  high  tide 
was  occasioned  when  a  heavy  north  or  north-west 
wind  was  varied  by  a  sudden  change  to  the  south- 
west.   Water  would  not  percolate  through  a  con- 
siderable distance  of  shingle  on  account  of  the 
sand  mixed  with  the  shingle.    This  beaoh  would 
increase  at  certain  seasons  and  decrease  at  others. 
The  shingle  was  thrown  above  the  highest  equi- 
noctial tide-mark  by  the  action  of  the  waves. 

Sigby  (after  summins;  up  the  evidence). — We 
do  not  say  that  if  we  had  no  prerogative  we  should 
have  the  same  right  that  we  have  now  ;  but  there 
is  no  doubt  about  the  duty  of  the  Crown  as  regards 
jug  puhlieum  as  well  as  its  interest  as  regards  its 
jus  privatum.    The  Queen  has  the  prerogative  of 
defending  the  coast.    If '  the  necessity  arose  for 
the  public  benefit  she  has  a  right  to  ask  the  inter- 
ference of  any  court  to  assist;   if  it  is  argued 
against  us  as  a  matter  of  law  that  we  have  no  other 
rights   wn    fall    back  on  our  prerogative  right. 
[_Cookion. — That  is  nob  pleaded,  and  cannot  be 
now  raised.]    The  courts  are  not  only  at  liberty, 
bat  bound  to  see  that  the  prerogative  of  the  Crown 
is  attended  to.    The  action  is  not  in  any  sense 
brought  by  the  Crown  in  its  character  of  guardian 
of  the  public  rights,  though  the  opinion  of  the 
court  08  to  the  question  of  law  may   be    very 
materially  influenced  by  that.    In   Grompton  v.  > 
Lee  (31  L.  T.  Rep.  N.  S.  469 ;  L.  Eep.  19  Bq.  115) 
tbe    Yice-Chancellor   laid    it    down   that    other 
riparian  owners  had  an  undoubted  right  to  the 
protection  of  the  river  banks.    The  authority  of 
that  case   was  recognised  in    Wilson  v.  Waddell 
(35  L.  r.  Rep.  N.  S.  639 ;  L.  Rep.  2  App.  Cas.  95). 
In  Smith  v.  Kenrick  (7  C.  B.  515)  it  was  pointed 
out  that  great  difficulties  might  arise  if  anyone 
took  away  a  sea  wall.    Bayley,  J.,  in  Dickent  v. 
Shaw  (Hall  on  the  h'eashore,  2nd  edit.,  app.  Ix.), 
assumes  that  the  foreshore  is  vested  in  the  Crown. 
The  Crown  will  not  interfere  if  no  harm  is  done, 
but  if  you  commit  a  nuisance  you  may  bo  indicted 
for  it.     Bayley,  J.  means   that   it  is    an  indict- 
able   offence     to     damage,   by    the    removal    of 
the    substance,    the    sea     defences.     Albhoug^h 
the  Crown  may  part  with  its  interest  iu  the  soil, 
it  cannot    by  charter    or    by  grant  vest  in  the 
grantee  anything  which  is  contrary  to  the  pablio 
interest.     Assuming  that  the  defendant  is  the 
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owner  cf  the  foreshore,  he  muBt  at  some  time  haTB 
derived' his  title  under  a  f^rant  from  the  Crown. 
In  the  Attorney- Oenerai  v.  Parmeter  (10  Price  378) 
it  was  held  that  when  a  part  of  the  aea  ooost, 
being  the  property  of  the  Crown  and  giving ^im 
privatum  to  the  King,  was  granted  to  a  subject 
tor  nses,  to  be  enjoyed  so  as  to  be  detrimental  to 
the  jui  publicum  therein,  such  grant  was  void  aa 
to  such  parts  as  were  open  to  snch  objection  if 
acted  upon  so  as  to  effect  a  naisanoe  by  working 
ininry  to  the  pnblio  right,  or  it  was  a  grant  which 
did  not  divest  the  Crown  or  invest  the  grantee. 
[Fkt,  J. — That  means  that  the  Crown  can  alienate 
its  ju»  privatum,  but  cannot  alienate  the  ri|;ht 
which  it  holds  in  trust  for  the  public]  It  is  ira- 
posbible  to  vest  in  the  owner  of  the  fbresfaore  the 
right  to  interfere  with  the  public  use.  The  whole 
^history  of  the  Commissions  of  Sewers,  founded 
as  they  were  at  common  law  upon  the  early  prero- 
gatives of  the  Crown,  must  be  borne  inmind,  and 
It  may  be  the  prerogative  of  the  Crown  that  it 
actually  can  enforce,  as  it  undoubtedly  could  at 
common  law,  a  taxation  and  rating  of  all  persons 
whose  lands  are  open  to  the  flnwioa  of  the  sea 
for  the  purpose  of  keeping  up  the  derenoe,  and,  if 
that  is  80,  it  is  absurd  to  suggest  that  in  other 
places  where  that  is  not  required,  any  subject  at 
his  own  will  may  take  away  the  natural  defence 
and  leave  a  track  of  country  open  to  the  inroads 
of  the  sea. 

Oookson. — ^This  case  is  not  ibunded  on  the  pre- 
roiptive  of  the  Crown.  If  it  had  been  a  very 
different  defence  might  have  been  pnt  in  by  the 
defendant,  and  I  must  ask  that  the  question  may 
be  dealt  with  aa  one  arising  between  two  parties, 
one  of  whom  is  the  owner  of  the  land,  and  the  other 
of  whom  is  the  owner  of  the  foreshore.  Those 
who  have  a  tower  snch  aa  this,  built  on  a  piece  of 
land  which  has  nothing  between  it  and  the  sea  but 
a  shifting  shingle  bank  of  which  I  am  the  oWner; 
must  protect  that  tower  against  any  inroads  of  the 
sea  by  artificial  means,  and  I  am  entitled,  as  owner 
of  the  shingle,  to  take  that  shingle  in  that  legiti- 
mate use  to  which  the  owner  of  the  foreshore  may 
put  the  shingle,  viz.,  sell  it  for  profit,  load  ships 
with  it,  ana  so  on,  and  the  persons  having  pro- 
perty, the  stability  of  which  may  be  endangered 
by  such  legitimate  taking,  must  erect  a  sea-wall 
to  protect  their  building.  [Fht,  J. — The  owner  of 
the  foreshore  has  a  right,  then,  to  cut  away  the 
natural  defence,  and  let  the  water  in  over  the 
whole  country  ?]  No,  I  do  not  put  it  so  high  as 
that.  There  has  been  a  legitimate  use  for  years. 
It  is  a  question  of  degree.  If  it  were  possible  to 
destroy  the  whole  of  the  natural  boundary  that 
might  be  another  question.  The  question  is  re- 
duced to  this,  whether  the  taking  away  of  shingle 
from^  time  to  time,  though  diminishing  the  natural 
barrier,  can  be  interfered  with  by  the  person 
behind  the  barrier.  It  is  a  fidse  analogy  to  say 
a  mineowner  may  not  nse  his  own  land  so  as  to 
damage  his  neighbour.  He  may  not  inflict  in- 
juria, but  he  may  so  use  his  own  land  as  to  inflict 
damnum.  I  may  mine  as  deep  as  I  like,  and  I  may 
flood  ont  my  neighbour's  mine.  [Fhy,  J. — It  ^de- 
pends  whether  you  do  it  in  the  ordinary  course  of 
mining.]  I  may  take  out  every  bit  of  coal  under 
my  land  if  I  do  nothing  outside  the  ordinary 
legitimate  ccfnrse  of  mining.  I  am  the  owner  of 
the  foreshore  and  the  shin^e,  and  am  entitled  to 
take  that  shingle,  and  not  the  less  because  it  is  a 
natural  barrier.    The  argument  as  to  a  mine  is 


in  my  faTOor.      Wilson  ▼.    WaddM  estaUiahai 
that  there  is  no  servitude  imposed  on  the  ownat 
of  the  upper  mine  to  preserve  the  lower  mine  from 
the  inroad  of  water.  In  Smith  v.  Keniride  it  is  laid 
down  that  each  of  the  owners  of  the  adioimng 
mines  may  work  his  own  mine  as  he  deems  most 
convenient  and  beneficial  to  himself,  though  tha 
consequences  will  be  that  some    prejodii'e  wiQ 
accrue  to  the  ownws  of  the  adjoining  mine,  if 
such    prejudice    is  .not   due    to    negligence  or 
malioions  oondact    [FsT,  J.— As  I  understaiid, 
the  distinction  drawn  by  the  Lord  Chancellor  in 
ByUmds  v.  Fleteh«r  (19  L.  T.  Bep.  N.S.  220;  L 
Bep.  3  £.  &  I.  App.  830)  between  a  natural  and  a  aoa- 
natural  user  of  land,  runs  through  this  case.   If  you 
nse  your  land  in  what  he  called  a  natural  way,  joa 
may  do  it  so  as  to  damage  your  neighbour.    II 
yon  use  it  in  a  non-natural  way  you  may  not  do 
that.    Then  comes  the  question  what  is  natonl 
and  what  is  non-natural.    To  work  a  mine,  sop- 
posing  you  do  it  in  the  ordinary  way,  even  tboDgli 
it  is  exhausting  the  whole  of  the  mineral  in  it,  ii  a 
natural  user  of  it.   On  the  other  hand,  to  use  yoor 
mine  so  as  to  make  a  bore-hole  into  your  neigh- 
bour's land  is  a  non-natural  user  of  it.    The  stonge 
of  water  in  a  large  reoeptaole  would  be  a  noa- 
natural  user  of  it.    The  divergence  of  water  aoai 
to  flow  into   your  neighbour's  mine  is  a  noih 
natural  user.]    In  Angu*  ▼.  DaUom  (38  L.  T.  Em. 
N.  8.  510;  40  Ii.  T. Kep.  N.  S.  605;  L.  Bep.4(J.  B. 
Div.  162)  the  judgment  of  the  Court  of  Af^ieil 
oonsiders'  the   case   of   an    artificial    strocture 
seeking  to  derive  avpport  by  prescription  froia 
adjacent  soil.    [Fbt,  J.— I  do  not  think  it  is  put 
on  the  ground  of  easement.]    If  not  pat  on  that 
(TTDund  we  have  nothing  bat  proximity,  and  the 
plaintiff's  case  is  exactly  the  same,  for  the  purpose 
of  argument,  as  if  the  tower  were  quite  recent.  He 

EiHts  the  first  nsmovafr  of  shingle  sinoa  that  period. 
Fbt,  J. — It  is  put  aa  an  injury  to  the  laud  in» 
spective  of  the  tower.  There  are  two  qoestioas ; 
whether  yon  have  a  right  to  cut  it  down  so  as  to 
injure  the  tower,  and  whether  the  tower  or  tiw 
land  will  be  injured.]  The  cases  of  Diekmi  v. 
Shaw  and  Attomey-Qonerai  v.  Parmeter,  are  dis- 
tingoishable  from  this  case,  which  is  an  infoiin» 
tion.  Those  are  cases  of  merely  civil  right. 
Callis  is  an  autbority  on  the  sutgeot  of  sewsis, 
but  he  was  overmlea  on  somo  points  in  Smi- 
«o»  V.  Tabor.  [Fbt,  J.— If  it  be  tme  that  the 
people  have  U>e  use  of  the  barrier,  that  mi^ 
carry  with  it  the  protection  of  the  land  whioh 
would  be  submerged.  It  may  be  that  the  dete- 
dant  is  not  bouud  to  protect  or  repair  anything 
on  the  shore,  but  he  may  have  no  right  to  vaiy  or 
diminish  the  protection  in  the  use  of  the  property. 
You  must  keep  distinct  the  obligation  to  repaff 
and  the  right  to  destroy.]  All  that  I  find  in  dus 
part  of  Callis  (Lect.  I.,  tit.  Shore,  orig.  edit.  p.  31), 
is  that  foreshore  in  possession  of  the  Grown  may 
be  used  by  subjects  for  "lading  and  unlading  of 
ships,  and  for  drying  of  nets."  [Pm,  J.— Thai  is 
only  an  illustration.]  There  is  no  connectioii 
between  that  and  the  right  of  the  owner  of  the 
sea-shore  to  diminish  the  natural  barrier  by  re- 
moving the  shingle.  Is  there  a  duty  on  my  psrt 
to  sacrifice  my  profits  on  this  shingle  to  save  the 
plaintiff  and  informant  from  having  to  put  a  mU 
round  their  tower  P  It  is  their  duty,  beoaosa  it 
is  their  interest  to  keep  out  the  common  enaiBy 
behind  them.  If  this  were  a  solid,  and  not  a 
ohanppng-  bank,  somethiDg  more  might  be  said  for 
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the  Grown.    The  «oort  eoald  not  veatrain  the  de- 
fendant  absolutely.    [-Fut,  J.^^appo8iii((  you  have 
done  the  wrong,  I  do  not-  think  I  ahaald  be  jonti- 
fied  in  refoaing  the  injnnotion,  beoaase  1  eoald  not 
tell  yon  ezaotly  hotr  iar  yon  might  go  without  in- 
flicting the  wrong.]    The  reaaoning  of  Oookbom, 
C.J.,  in  Budtan  v.  Tabor,  is  finr  from  oonclusiTe, 
and  the  oaae  in  the  87  Liber  Aasizoram,  pt.  10, 
cited  by  him,  is  no  authority  for  the  propoaition 
that  tho  owner  of  a  wall  fronting  the  aea  or  a  tidal 
river  is  liable  at  commcm  law  to  repair.     The 
Court  of  Appeal,  in  Htidsoa  v.  Tabor,  held  that 
there  was  no  aofficient  evidence  to  eatabliah  a 
preecriptive  liability  on  the  part  of  the  defendant 
to  maintain  the  aea-wall  for  the  protectian  of  the 
adjoining  landowners,  and  that  by  the  common  law, 
apart  from  prescription,  no  anch  liability  was  oaat 
on  the  defendant  aa  a  frontager.     [Far,  J. — ^They 
laid  down  the  view  that  in  the  oaae  of  preroga- 
tive a  peraon  might  be  called  npon  to  oonstruot  a 
sea-wall,  and  I  am  not  sure  that  does  not  carry 
with  it  the  right  to  prevent  hia   destroying  the 
existing  walla.    If  the  Crown  has  a  right  to  call 
npon  a  man  to  conslrnot  a  sea-wall,  it  may  have 
the  right  to  prevent  him  from  destroying  the  ne- 
oeasaiy  barrier.]    The  statute   15  Geo.  2,  c.   36, 
was  passed  for  the  protection  of  bent  and  starr 
growing  npon  sandhiUa  bounding  the  aea  in  cer- 
tain places.    If  I  may  pnll  up  bent  or  atarr,  am  I 
prohibited  from  making  a  reasonable  use  of  my 
property  in  other  ways  P    He  also  cited 

Wtit  Cumberland  Ironand  Steel  Company  t.  Kmtyon, 
L.  Bep.  6  Ch.  Div.  773 ;  on  app-  -M  L.  T.  Bep. 
N.  8.  703. 

The  defendant's  evidence  was  in  substance  aa 
foUowa : 

George  Carr,  the  defendant's  shore  ranger,  said 
that  he  had  known  the  tower  land  for  aoont  ten 
years.  His  duty  was  to  sell  ahingle  to  any 
captain  that  might  come.  The  shingle  was  used 
for  bnllaat,  and,  he  believed,  for  concrete.  It  was 
also  used  for  drainage  purposes.  The  width  of 
the  shingle  at  the  north-east  corner  of  the  tower 
land,  just  before  the  tide  of  Jan.  1877,  was  about 
seven  yards,  and  after  the  tide  about  seven 
feet  only.  About  fourteen  feet  waa  swept  away. 
The  south  winds  were  the  more  prevalent.  A 
great  deal  more  ahingle  had  been  taken  away  of 
late  years  than  formerly. 

_  Gardner  William  Froat  said,  that,  under  the 
direction  of  Carr,  he  collected  the  moAey  for  shingle. 
The  tide  in  Jan.  1877  was  only  an  oidinary  high 
tide.  The  highest  tide  was  in  1878  when  some 
ahingle  was  waahed  away.  The  Ohruttana  loaded  at 
the  north-east  end  of  the  tower  land  in  Oct. 
1877.  She  was  three  tidea  loading.  The  price  of 
ahingle  was  a  ahilling  for  every  ten  tona.  The 
witneas  produced  a  book  showing  the  siunB  se- 
oeived  from  the  aale  of  ahingle. 

Witneaaes  were  called  aa  to  the  loading  of 
vessels  with  ahingle,  the  eSect  of  the  tidea,  and 
the  state  of  the  shore  at  different  periods. 

Mr.  Wilfred  Airey,  C.E.,  agreed  with  Sir  Jidm 
Coode  as  to  the  general  efiect  of  winds  on  the 
beach.  The  highest  tide  was  caused,  however,  by 
a  shift  from  the  south-west  to  the  north.  That 
naturally  followed  from  the  circling  direction 
of  the  winds.  As  the  circle  advanced  up 
the  coast  it  first  blew  the  water  up  the  English 
Channel  towards  and  past  thb  Straits  of  Dover, 
and  then,  as  the  cyclone  or  circular  wind  passed 


over  the  B«rtherly  part  of  the  oirdle,  went  on  t» 
.the  UMttb-east,  and  drove  the  irater  down  to  north* 
east,  and  the  two  jammed  together  and  farmed  « 
very  high  tide,  -which  w«b  deatraotive  if  ihera 
^ras  a  hamrj  wind  blowing  at  the  aams  time.    Ha 
attributed  the  piling  np  of  the  shingle  mainly  to 
.ttie  operatian  of  sharp  tidea  and  curwnte  in  -tfaa 
'shalloms  near  the  beach.    He  had  seen  a  depth 
ofaixfeetof  ahingle  ent«way  from  the  beach  >mi 
a  aingle  tide.    He  put  down  groins  to  repair  the 
beach,  and  in  a  very  short  time  they  were  piled  np 
with  six  or  eight  feet  of  ahingle.    The  beach  woold 
never  have   been  formed  if  it  had  not  been  an 
aoonmnlating  beach.      He  thought  it   waa  in  a 
healthy,  aelf-anpporting,  and  self-renewing  state. 
There  waa  no  sign  of  insecurity  of  the  tower  or 
land.    The  ehingle  would  keep  out  the  mero  daah 
of  the  anrf  to  a  considerable  extent.    Shingle  waa 
only  a  barrier  so  long  aa  the  aea  allowed  it  to  he 
anch.    The  taking  of  it  away  wOuld  cause  only  a 
temporary  innndation.    The  restoration  of  ahingle 
taken  from  the  top  of  the  bank  would  be  more  d&-  , 
cult  than  thatof  the  shingle  taken  from  the  bottom. 
If  a  hole  were  dug  in  the  bank,  that  would  expose 
the    land    to  innndation    until  restored  by  the 
accumulative  power,  which  would  operate  quickly. 
Phear  for  the    defendant. — The    right  of  the 
Crown  is  to  provide  or  aee  to  the  maintenance  of 
the  wall  at  the  rateable  expenae  of  all  the  persona 
interested.     The  Crown  cannot  throw  the  burden 
npon  one  person  more  than  on  another.  If  any  share 
ef  the  defendant's  enjoyment  of  his  property  is 
withdrawn  for  the  benefit  of  his  neighbouragreater 
burden  is  imposed  upon  him  than  npon  any  one 
else.    The  Crown  cannot  interfere  with  the  defen- 
dant'a  enjoyment  of  hia  property  for  the  benefit  of 
the  rest  of  the  public  without  making  him  com- 

fensation.    The  Crown  is  a  trustee  for  the  public. 
ta  enjoyment  is  for  the  public  benefit.     It  is  a 
breach  of  trust  by  the  Crown  to  dispose  of  publio 

Property  to  the  prejudice  of  the  rights  of  the  public, 
'he  Crown  cannot  make  a  grant  which  will  derogate 
from  theae  rights.  [Fry,  J. — An  expreaaion  has 
been  used,  which  seems  to  me  not  an  improper 
one,  a  "  public  trust "  in  the  Grown.  This  cannot 
be  enforced  against  the  Crown  by  any  proceedings 
in  court,  but  is  nevertheleaa  recognised  by  the 
Crown  in  its  proceedings.  What  the  Crown  holds 
for  a  public  trast  it  cannot  alienate.]  There  is  a 
distinction  between  the  publio  rights  which  can 
be  interfered  with  by  grant  from  tne  Crown,  and 
those  which  cannot,  but  they  are  all  public  rights. 
[Frt,  J. — Is  it  not  a  public  right  to  have  England 
saved  from  inundation  P]  It  is  distinctly  a  private 
right.  The  jus  pubUeum  seems  to  be  a  right  which 
any  person  has  in  respect  of  his  membership  of  the 
puolio.  Every  individual  of  the  public  has  a  right 
of  way  as  such.  [Fat,  J. — Lord  Coke,  in  the  case 
of  The  Itle  of  Ely  aO  Co.  Bep.  141a),  puts  that  as 
a  parallel  case.  "  The  King  ought  of  right  to  save 
and  defend  his  realm  aa  well  against  the  aea  as 
against  the  enemies,  that  it  should  not  be  drowned 
or  wasted,  and  also  to  provide  that  his  subjects 
have  their  passage  through  the  realm  by  bridges 
and  highways  in  safety.  Doea  not  that  show 
that  the  rights  which  are  correlative  to  the 
obligations  are  small,  and  that  the  right  of  high- 
way is  clearly  a  public  right  P  la  not  a  right  to 
defence  equally  a  public  right  P]  Only  so  far  aa 
the  members  of  the  public  are  prejudiced  by  a 
deatmction  of  the  wall,  not  ao  far  as  individuals 
are  concerned  with  reapect  to  any  private  rela- 
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tion  they  may  have  to  that  wall  as  owners  of  the  ( 
property.  [Frt,  J.— In  Blundell  v.  GatteraU  (5 
B.  &  Aid.  304)  Best,  J.  held  that  there  was  a 
ri(;ht  of  action  on  the^us  puhlicum.']  That  cannot 
go  to  the  case  of  an  indiridnal  who  is  complaining 
in  respect  of  his  private  property.  In  Bylandi  v. 
Fletcher  the  principle  is  laid  down  that,  as 
regards  two  ooterminoas  owners,  the  one  may 
make  any  natural  proper  user  of  his  property  and 
the  other  cannot  complain.  [Fry,  J. — The  diffl- 
calty  I  have  is  as  to  what  is  a  natural  user.  It  is 
not  the  only  natural  user  of  your  land  to  cultivate 
potatoes  or  com.  You  may  dig  out  coal.  I  do 
not  know  why  storing  water  is  a  non-natnral 
user.]  Suppose  there  was  a  high  tide  last  night, 
and  a  Urge  amount  of  shingle  was  thrown  up,  I 
may  take  it  away,  and  I  may  remove  the  incre- 
ment of  the  shingle  as  it  comes  up.  At  least  I 
may  do  anything  short  of  interfering  with  the 
permanent  physical  conformation  of  the  place. 
The  shingle  washed  np  last  night  may  be  taken 
.  away  this  morning,  or,  if  I  liked,  next  year,  or  at 
any  time,  unless  a  statute  of  limitations  comes  in 
with  respect  to  it. 

Bigby  in  reply.— Our  ground  is,  that  a  sea  bank 
or  a  river  bank,  being  the  natural  defence  of  the 
land  adjacent  to  and  in  the  neighbourhood  of  the 
river,  is  not  so  entirely  the  soil  of  the  owner  that 
he  can  deal  with  it  precisely  as  he  likes,  carry  it 
away,  and  so  let  down  the  river  or  the  sea  upon 
his  neighbours.  Fletcher  v.  Bmilh  is  an  authority 
in  our  favour.  [Fry,  J.— That  case  seems  to  have 
proceeded  upon  the  distinction  of  natural  user.  In 
this  case  the  maimer  of  using  this  bank  has  been 
to  dig  it  up.  Is  it  not  the  same  as  digging  out 
the  coal  P  What  difference  does  it  make  that  the 
water  in  one  case  comes  from  the  estuary,  and  in 
another  case  from  underground  P]  There  is  a  great 
difference  between  water  percolating  undergouiid 
and  water  restrained  within  a  denned  channel. 
Fletcher  v.  Smith  seems  conclusive  on  the  point 
as  to  whether  the  owner  of  land  has  a  right  to  the 
banks  of  a  stream.  In  Smith  v.  Kenrich,  iSanle,  J. 
says:  "Take  the  case  of  trees,  the  removal  of 
which  might  be  injurious  to  the  adjacent  land  by 
admitting  therein  a  saline  deposit,  would  an  action 
lieforthatP"  Clearlynot.  [Fry,  J. — Every onemust 
put  np  bin  own  defence  against  the  atmosphere. 
The  passage  cited  has  been  observed  upon  in  the 
case  of  Ball  v.  Serhert  (3  T.  B,.  263.]  The  taking  of 
the  shingle  is  a  non-natural  user.  [Fry,  J. — How 
would  you  use  it  P  Yon  cannot  sow  it,  or  plough 
it ;  you  can  dig  it.]  The  first  natural  necessary 
use  is  to  keep  out  the  sea.  Anything  inconsistent 
with  that  is  a  non-natural  user.  [Fry,  J. — Is  it  a 
non-natural  user  when  yon  simply  withdraw  the 
opposing  matter?]  Cutting  away  the  banks  is  the 
offence  committed,  according  to  Fletcher  v.  Smith. 
As  to  the  question  of  prerogative,  all  landed  pro- 
perty is  presumed  by  law  to  nave  been  granted  by 
the  Crown.  The  duty  of  the  Crown  with  regard 
to  coast  defences  cannot  co-exist  with  the  right 
now  claimed  by  the  defendant. 

Fry,  J. — Her  Majesty  is  in  possession  of  a  quad- 
rangular piece  of  land,  occupied  by  a  martello  tower, 
near  the  estuary  of  the  river  Deben,  and  the  infor- 
mant. Her  Majesty's  Secretary  of  State  for  the  War 
Department,  as  plaintiff,  seeks  an  injunction  to  re- 
strain the  defendant  from  removing  shingle  from 
the  natural  barrier  of  shingle  protecting  from  the 
aea  the  piece  of  land  which  I  have  mentioned. 


Two  questions  require  decision.    Has  the  exist- 
ence of  the  piece  of  land,  which  Her  Majesty  so 
possesses,  been  imperilled   by   the  acta  of  the 
defendant  P     And,  if  so,  has  Her  Majesty,  or  the 
Secretary  of    State   for  War,   a  right  of  action 
against  the  defendant  in  respect  of  the  danger 
which  has  so  accrued  to  the  land  P     The  river 
Deben  enters  the  German  Ocean  in  a  direction  nearly 
from  north  to  south ;  and  along  the  western  shore  of 
the  mouth  of  the  estuary  there  is  a  bank  of  shingle, 
which  protects  the  land  lying  to  the  west  of  it  from 
the  operation  and  action  of  the  sea.    That  land  is 
a  somewhat  low  tract  of  land,  protected,  as  I  have 
already  pointed  out,  on  the  east  by  the  shore  and 
the  bajik  of  shingle ;  on  the  west  it  is  protected 
apparently  by  an  earth  wall ;  in  like  manner  on 
the  north  it  is  protected  by  an  earth  wall ;  and  on 
the  sooth  it  is  protected  by  a  continuation  of  the 
bank  of  shingle.    The  piece  of  land  of  which  Her 
Majesty  is  possessed  does  not  run  quite  parallel 
with  the  shore  of  the  river,  but  inclines  somewhat 
toward  the  east  as  it  approaches  the  north,  and 
therefore  the  north-east  comer  of  the  square  piece 
of  land  is  the  nearer  of  the  two  comers,  and  the 
nearest  point  of  the  whole  piece  of  land  to  the 
river  Deben.      On  that  gronnd,  and  also  becaoae 
the  sandhills  or  banks  which  lie  at  the  hack  of 
the  shingle  are  somewhat  depressed  at  the  north- 
eastern comer,  that  portion  of  land  is  the  moat  of 
all  exposed  to  the  operation  of  the  sea.    The  snr- 
rounding  land,  including  the  searcoast,  and  the 
shingle  Bank — which  I  must  observe,  is  no  part  of 
the  seashore,  because  it  is  above  the  ordinal^  high- 
water  mark — is  in  the  possession  and  admitted  to 
be  the  property  of  the  defendant,  CoL  Tomlise. 
The  shore  along  the  estuary  of  the  river  Deben  is 
what  has  been  called  an  "  accumulating"  beach ; 
that  is  to  say,  if  left  alone,  the  tendency  of  the 
forces  of  nature  is  to  heap  up  shingle  upon  that 
beach    to   such    an  extent  that,  if  a  sn^all  por- 
tion   of   shingle    be    taken  away   or  a  hole  be 
made    in    the    shingle    bank,    there    will   be  a 
tendency  to  repair  that  hole  and  to  restore  the 
bank    to    its   former    condition.      That   geoertl 
accumulating  operation  of  nature  upon  the  bank 
is  subject  to  variations  and  notions  in  the  opposite 
direction.     When  the  wind  blows  from  the  uorth 
or  north-east,  the  tide  ef  the  water  will  often 
abstract  shingle  from  the  bank.     On  the  other 
hand,  when  the  winds  are  from  the  south  or  south- 
west, the  tendency  to  heap  up  shingle  on  the  bank 
is  greatly  increased ;  and,  as  the  result,  the  shon 
and   bank  itself  are  liable  to  certain  variations 
from  time  to  time  in  accordance  with  the  opera- 
tions of   the  wind  and  the  waves.     It  is  qnite 
possible,  although  this  is  not  strictly  in  evidence 
with  regard  to  this  shore,  that  this  piece  of  luid 
is   subject  to  periodical  changes — periods  rather 
of  increment  and  decrement  with  regard  to  the 
shingle.    That  has  been  shown  to  be  a  comimm 
phenomenon  with  regard  to  such  beaches ;  but  it 
has  not  been  shown,  however,  to  exist  in  the 
present  case.    Whether  it  does  exist  or  does  not 
exist  I  cannot  tell.    It  results  from  what  I  have 
said  that  there  is  a  certain  power  of  restoration 
and  recovery  in  the  beach  itself  in  respect  of  any 
wound  or  injury  that  may  be  inflicted  on  the 
bank ;  but,  at  the  same  time,  it  is  the  common 
case  of  the  plaintiff  and  the  defendant  that  it  is 
possible  to  abstract  so  much  shingle  from  a  given 
point  as  to  occasion  to  the  land  behind  that  point, 
danger — at  any  rate  temporary  danger ;  tut  is. 
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danger  until  the  restoring  oporations  of  the 
natural  forces  which  are  at  work  shall  so  far  have 
operated  as  to  heal  the  wonnd  which  has  been  so 
cansed.  It  has  been  said  by  the  witnesses  on  both 
sides  that  the  qnestion  of  danger  or  no  danger  to 
the  land  behind  tnrns  npon  the  eqoation  between 
the  deposit  and  the  abstraction  of  shingle  from 
the  beach.  I  haTe  then  to  inqnire  whether,  in 
this  case,  there  has  been  inflicted  npon  the  bank 
of  shingle  which  runs  along  this  estnary  of  the 
river  Deben  a  wonnd  or  injury  or  excavation  which 
has  caased  danger  to  the  land  of  which  Her 
Majesty  is  possessed.  For  many  years  past,  as 
long  as  the  recollection  of  the  oldest  witness  goes, 
it  has  been  the  practice  of  the  owners  of  this  shore 
and  of  this  butk  to  sell  shingle  from  it,  and 
vessels  of  increasing  magnitndeliave  been  in  the 
habit  of  going  to  utn  shore,  and  there  receiving 
loads  of  shingle  from  the  bank.  It  appears  that 
for  the  last  fonr  or  five  years  this  process  of 
digging 'shingle  from  the  bank  has  been  greatly 
on  the  increase,  and  according  to  the  evidence 
before  me,  daring  the  last  few  years,  it  has  been 
going  on  at  a  rate  of  from  9000  to  11,000  tons  per 
annnm.  Directing  my  attention  specially  to  the 
bank  at  the  north-eastern  comer  of  the  inolosnre 
of  the  martello  tower,  I  am  satisfied  that  some 
ten  years  ago  the  bank  of  shingle  at  that  point 
was  vei7  much  thicker  and  very  much  larger  than 
it  is  now,  and  that,  daring  the  year  1876,  the 
operations  of  digging  the  shingle  were  mainly,  if 
not  entirely,  concentrated  npon  the  land  in  front 
of  that  tower,  and  that  they  went  on  then  to  a 
very  great  extent — sometimes  two  vessels  at  a 
time  being  oooapied  in  taking  in  shingle  from  that 
portion  of  the  bank.  In  Jan.  1877  a  very  high 
tide  oocnrred,  and  then,  for  the  first  time,  so  far 
as  is  known  to  any  of  the  witnesses  who  have 
been  before  jne,  or  who  have  spoken  to  the  point, 
water  came  over  part  of  the  shore  on  to  the 
north-eastern  part  of  this  land,  and  there  aoca- 
mnlated  to  a  considerable  bat  not  to  a  dangeroas 
extent,  and  the  effect  of  that  high  tide  was 
farther  this,  that  something  like  two-thirds  of 
the  bank  of  shingle  which  had  previously  existed 
was  taken  away.  I  am  saying  that  from  the  evi- 
dence of  Mr.  Carr,  who  is  one  of  the  defendant's 
witnesses.  About  14ft.  ont  of  the  27ft.,  which  he 
estimated  was  the  width  of  the  bank,  was 
then  abstraoted.  That  result,  I  think,  was  pro- 
bably due  to  the  concentrated  workings  of  the 
shingle  which  had  taken  place  in  the  previous 
summer.  From  the  summer  of  1876  down  to  the 
month  of  Oct.  1877  I  have  no  distinct  evi- 
dence of  what  was  going  on  on  this  part  of  the 
shore,  bat  I  find  that  m  Oct.  1877  a  vessel 
called  the  Ohristicma  took  in  about  100  tons  at  that 
point,  the  north-eastern  comer  of  the  martello 
tower  land,  including  that  vessel,  I  find  that  from 
Oct.  1877  down  to  June  1878,  509  tons  of  shingle, 
w  very  nearly  500  tons,  irere  abstracted  from 
the  beach  in  front  of  the  martello  tower. 
On  the  25th  Jane  1878  I  have  the  result 
of  the  survey  made  for  the  Crown  by  Major 
Brine,  and  at  that  time  I  find  the  bank  had  so  far 
receded  as  to  leare  the  north-eastern  corner-stone 
of  the  indosure  upon  the  precise  crest  of  the 
bank — a  position  which,  it  appears  to  me,  it  had 
not  occupied  before,  or  for  some  time,  not  a  very 
long  time,  before  that,  and  which,  I  concluded, 
leeolted  from  the  excavation  of  the  bank  to  which 
I  have  referred.  It  was  shortly  after  that,  in  the  fol- 


lowing month,  that  this  action  was  begun.  I  have  had 
the  history  of  the  relation  between  the  crest  of  the 
bank  and  the  comer-stone  carried  down,  because, 
in  December,  I  find  that  the  retrogressive  opera- 
tion had  still  proceeded,  and  that  the  crest  had 
passed  within  the  stone,  althoagh,  no  doubt,  to  a 
very  small  extent;  and  that  in  March  of  the 
present  year  it  was  nearly,  if  not  exactly,  in  the 
same  position.  It  appears  to  me  farther  that  the 
process  of  accumulation  had  meanwhile  gone  on 
on  the  lower  part  of  the  bank  where  it  most 
naturally  and  most  easily  occurs,  but  that  it  had 
not  taken  plaoe  on  the  upper  part  of  the  bank, 
which,  being  above  the  ordinary  action  of  the 
waters  of  the  tide,  is  only  operated  apon  either  by, 
as  has  been  stated,  the  pressure  below,  which 
forces  the  stones  into  the  bank,  and  so  forces  the 
upper  stones  to  a  higher  level  than  they  pre- 
viously occupied,  or  by  the  operation  of  the  water 
casting  stones,  as  they  are  known  to  do,  to  a 
distance  beyond  that  to  which  they  themselves 
reach.  The  result  is.  that  I  come  to  the  conclusion 
that  the  wound  which  had  been  inflicted  upon 
this  bank  in  the  summer  of  1876  had  not  been 
healed  in  March  1879,  but,  on  the  contrary,  during 
that  interval  of  time  the  effect  of  the  wound  had 
progressed,  and  there  was  an  actual  diminution 
of  the  land  within  the  inclosare,  consequent  nppn 
the  wound  inflicted  in  the  summer  of  1876. 
Having  come  to  that  conclasion,  I  hold  that  the 
informant  and  the  plaintiff  have  made  out  their 
case,  and  shown  that  the  removal  of  the  shingle 
has  created  danger  to  the  land,  and  that,  if  similar 
acts  are  committed  in  time  to  come,  the  danger 
to  the  laud  will  increase.  I  therefore  further 
come  to  the  conclusion  that  this  action  is  not,  as 
has  been  said,  a  mere  action  quia  timet,  but  that  it 
is  an  action  against  an  act  which  has  been  done, 
which  has  produced  a  slight,  though  ascertain- 
able, injury  to  the  land  of  Her  Majesty;  and, 
inasmuch  as  the  defendant  asserts  the  right  to  do 
in  time  to  come  what  he  has  done  in  time  past, 
the  action  is  one  which  can  be  and  must  be  sus- 
tained, if  the  act  which  the  defendant  has  com- 
mitted creates  any  rights  in  Her  Majesty.  In  this 
case  Her  Majesty  is  not  suing  in  respect  of  any 
prerogative  directly.  She  is  claiming  the  same 
relief  as  one  of  her  subjects  might  claim  if  he  were 
possessed  of  the  piece  of  land  in  question ;  bat,  of 
course,  so  far  as  Her  Majesty's  prerogative  throws 
any    light    upon   the    right  of  the  subject,  the 

?rerogative  mast  be  considered,  but  no  further, 
'he  case  has  been  argued  before  me,  in  the  first 
instance,  almost  exclusively  upon  the  authority  of 
the  case  of  Fletcher  v.  Smith,  which  it  is  said 
determines  that  the  act  of  the  defendant  created  a 
right  in  Her  Majesty.  Before  adverting  to  that 
case  in  detail,  I  must  refer  to  two  earlier  cases.  The 
case  of  Smith  v.  Kenriek  determines  that  he  who 
abstracts  a  mineral  from  his  onn  land,  and  thereby 
permits  water  which  would  not  previously  flow 
underground  to  his  neighbour,  thenceforth  to  flow 
underground  to  his  neighbour,  does  no  wrong. 
He  may  take  away  intervening  coal  without 
creating  any  liability  on  himself;  but  if  his  neigh- 
bour desires  to  protect  himself  from  the  water 
which  will  so  flow  upon  him,  he  must  do  it  by  his 
own  barrier.  The  case  of  Baird  v.  WilUainton 
(9  L.  T.  Rep.  N.  S.  412 ;  16  C.  B.  N.  S.  376)  showed 
the  distinction  between  permitting  water  to  flow 
on  to  your  neighbour's  land  by  abstracting  your 
own  mineral  and  causing  water  to  flow,  and  raising 
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itiffoBLaJoner  steatnm.  fimai-vrfaioh-'ifamighi-hiwei 
floircd  iikjaLdifEBzeiib.di«Mtiaii.  ta  sibighsEonaiaBd; 
am  making-  ib.fidwi  aB'^tajFiHiij'  migbiuniirla.  laiuL 
'WiaamBa\  is  tkm  amet  obmi:  tUa:  pensiirdBfip  tbwi 
trwteD'tzi  flosB  iaaiiot;  nntinwWatt.  thei  cjMiaing  thar 
watecrtiij  fibin  hji  pmnfMig?  ib.  agnmsb  tfae  f<iiif)B:o£ 
gC»vity  iiuietioiiabitt .  A.veny  rein»dHibla:di8tki&> 
vmtii  baa  I  tiiaisfttre  been  dvtrmn:  batTVBOF  the  two 
oaaes..  In  the  oase  o£  EUftahar  v..Smi&  tlia  qaea- 
tion.arMe  in  this  tr^-:  Tfaare  waa  a;  watorooarse 
ifiBah  Jowed  tfarongh  the  dafendant's  land.  There 
mane  hidlawe  in  that  land,  and:  ini  thoae  hollowa 
ifBtcr  oame-  from  two  sonroeB,  froor  the  heivreDS 
above  and  from  the  diversion  c^.  the  water.  When 
the  oeaa  came  before  the  Conrt  of  Ezoheqaer 
(Jhamber,  the  coart  Raid  that,  if  the  water  came 
intD' those  hollows  by  reason  of  the  diversion,  of 
the  stream,  then  the  case  with  ref^rd  to  the 
water  was  within  the  dootrine«&  Baird  v,  Wiliiam- 
•on  as  to  the  water  pumped  oat,  aad  aooordinij^ly 
they  Bent  the  matter  back  for  farther  tnal. 
Xfow,  if  I  am  to  follow  Baird  v.  WUUcunton,  the 
question  will  tnm  upon  whether  the  abstraotion  of 
the  sea  bank  in  this  case  is  analogooa  to  the 
abstraotion  of  the  coal  in  the  first  instance  in 
Bturd  V.  WiUianuon,  and,  if  so,  the  mere  flowing 
ct  the  water  there  by  the  force  of  gravity  in  tixo 
mine,  or  by  the  force  of  the  attraction  of  the  sun 
or  moon,  or  whatever  may  be  the  oanae  of  the 
tide,  in  tfaris  case  will  not  be  actionable.  If  it  is 
analogooa  to  pumping  the  water  up  against  gravi- 
tation, of  coarse  it  would  be  actionable.  It  appears 
to  me,  I  confess,  that,  if  it  is  to  be  determined 
by  the  analogy  in  Baird  v.  WilUamton,  I  should 
be  bound  to  hold  that  taking  shingle  away  is 
analogous  to  taking  coal  awi^ ;  and  therefore  the 
ease  of  Smith  v.  Fleteher,  in  the  Exchequer 
Chamber,  throws  no  clear  light,  in  my  judgment, 
upon  the  case.  That  case  went  to  the  Honse  of 
]j»rds,  and  Lord'  Fenzanoe,  who '  delivered  the 
prinoipal  judgment  in  the  case,  savBthis  in  stating 
the  facts :  "  At  the  threshold  of  the  inquiry  as  to 
the  defendant's  liability  to  the  plaintin,  lies  the 
qnestion — what  oUigations  did  the  defendants 
inonr  when  they  diverted  the  natnnd  water- 
eoorse  P"  His  Lorship  assomes  that  an  obligation 
wm  created  by  the  diversion  of  the  natiwal  waters, 
hnt'what  the  ground  of  that  obligation  was,  and 
what  its  extent  was,  and  to  what  cases  it  applied, 
I  da  not  know<  That  which  would  be  im]x>rtant 
for  me  to  know  was  assumed  in  that  oase.  Of 
oonrse,  if  the  case  before  me  were  like  Fletcher  v. 
Bmith  in  its  oircnmstanoee,  I  should  know  that 
the  principle,  whatever  it  was,  mnst  triply ;  bnt 
seeing  that  it  is-  not,  and  not  knowing  the 
generality  of  the  obligatiott  that  was  assumed,  I 
feel  that  very  little  lignt  is  thrown  on  the  present 
ease  by  the  deoiaion  of  the  House  of  Lords. 
Another  principle  which  governs  some  cases  has 
been  referred  to,  and  invoked.in  this  oase ;  that  is, 
the  distinction  between  the  natural  and  the  non- 
aatnral  user  of  land ;'  because,  undoubtedly,  cases 
have  touched  npon  this,  that,  whereas  the  natoral 
naer  of  the  land  so  as  to  be  an  injury  to  your 
neighbour  is  not  actionable,  the  non-natural  user 
of  the  land,  creating  an  injary  to  your  neighbonr, 
is  actionable.  That  principle  was  laid  down  in 
Rylands  v.  Fletcher.  There  are  certain  cases 
which  have  been  determined,  which  show  that 
those  particular  instances  are  not  cases  of  the 
natural  user  of  the  land.  For  instance,  it  has 
been  determined,  as  I  take  it,  in  Baird  v.  WiUiatk' 


sein  that  pumping  np,  watecfmiBAilowBr  stiataig, 
BD<aato.letJtJfia«r  dMm.theohannelsesiBtiagina. 
faigbair  stBaktam,.  isr  nofc  tho)  imtaDal<naar  of  year 
laidj  andt  thwmfiww^ if '.ypn.iaJM».yaiir  ncigUxmr 
fagr  iti  ib  j»  astionaMas.     Agaiin,  it  in  tke  ooorae  of 
mkiiny  otii  ii  iiliimi  ywii  nukee  an  boia>4ni*  abithe 
bottamofiyonr  minajnot-flHlsgitimataandopdinaiy 
pnrposes  of'Tmmiigi;  bnAfontliB  parpose  of  throvini; 
yODor  water-oato  yonir  naigfafaoor's  land,  that  iaa 
non-natural  user  of  the  land,  andia  aetionabis  be- 
oanse  of  that.     Again,  if  you-  bring  water  upm 
land  which  has  previously  not  been  covered  by 
it,  and  store  it  np  in  a  reservoir,  and  do  not  take 
8uffioi«it  precaution  to  prevent  the  water  es4ia[ung 
from   the  reeervoir,  and  it  escapes    and  injnrei 
your  neighbour's  land,  l^t  is  aotionable,  beosan 
it  is  a  nonrnatnral  nser  of  the  land  [EyUmdt  v. 
FUteher).     And  lastly,  the  diverting  a  Btresm, 
which  flows  through  your  land,  into  hollows,  ao 
that  it  flows  into  them,  and  thereby,  flowing  down 
the  hollows,  injuies  your  neighbour,  is  a  noo- 
natnral  user  of  the  land,  and  is  aotionable.    llioae 
cases    illustrate,  no  doubt,  what   is   non-natni*l 
user.     But  w4ien  I-  apply  them  to  the  present 
case,  th^  afford  very  little  light.    Is  the  abstno- 
iion  of  this  bank  analogous  to  taking  coal?    IE 
so,  it  is  a  natoral  user.  Is  it  aoalogona  to  divnting 
a  stream  actively  P    If  so,  ib  is  a>noB-nataral  naer. 
I  confess  it  appears  to  me  thafe  of  the  two  it  is 
more  like  the  abstraction  of  the  coal,  and  that,  if  I 
had  to  determine  this  questiwt  npon  the  distinc- 
tion between  natural  andncD^natnTal  user,  I  mast 
have  regard  to.  the  evideoee,  which  has  shown 
that  from  the  memory  of  the-oldeafc  witness  down 
to  the  present  time  this  bank  baa  been  oied  for 
the  parpoee  of  supplying  shingla-to  ships,  pvtly, 
it  appears,  for  the  purpose  ol  halUiSt,  uid  pe.ruy 
fcH?  the  purpose  of  making-  cencenb    There  is  no 
other  Imown  use  to  which  the  baak  can  be  put, 
except  that,  of  couiae,  of  profeeoting  the  land,  and 
theref(x«  it  is  a  natnral  user  of  the  land.    'Riete 
is  one  other  obaarvation  that  I  dasirs  to  nuks 
before  I  part  with  this  case.    It.  is    laid  down 
by  an  American  writer  of  great  eminence,  ObMi* 
cellor  Kent,  in  his  GommentarieB  (aeot^  2,  7),  that 
AqiKtauarit   et  debet  evnrere  vi  currers  wMoi 
is  the  language  of  the  law.     If  that  maxim  were 
supported  by  any  authority,  it  would  no  doabt 
lead  to  this  conclusion,  that  whoever  interferes 
with  the  natnral  flow  of  any  water  to  the  injniy 
of  anyone    -vwold  do  it  at  his  own   risk,  and 
wonM  be  liable  to  an  aetion.    I  aoa  net  awaie 
of  any  suohaotfaority  of  the  Bnglish.  law — nDashw 
been     cited     to     me' — wfaioh     shows     me    that 
I  can  rely  upon  that  maxim  in  its  generaiity.    If 
the  matter,  therefore,  rested  simply  upon  aiudogy 
to  the  cases  I  have  referred' to,  I  should  Gael  ifaat 
the  oase  was    one  of    great   diffioolty.     But  it 
appeiurs  to  me  that  there  is  further  matter  to  be 
considered  which  does  throw  great  light  upon 
this  case.    There  is,  in  myjad^ent,  a  prarc^ 
tive  and  a  duty  in  the  Urown    which   appesis 
inoonsistent  with  the  alleged  right  ci  the  defen- 
dant, and  imports  sudi  a  right  in  a  ptivBte  person 
as  the  Grown  now  insists  upon,  that  prerogstive 
and  duty  being  the  obligation,  aad,  with  it,  tba 
right  to  protect  the  land  from  the  inundation  of 
the  water  for  the  benefit,  not  of  one  person  in 
partionlar,  but  for  the    benefit  of  the  common- 
wealth, of   the   whole  community,  is   interested 
in  the  protection  and  preearvation  of  that  land, 
alike  from  foreign  enemies,  and  from  the  water 
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which  nrronnda 'Onr   ialaad.   "Kie  >«tB<iate  «f  6 
Hen.  6,  c.  5,  ithioh  iatfae  «a«li«st  fltatate  relaiting 
to coniinisaionera  of  aeirers,  conteins  the  form. of 
commiHioii  :to  be  issued;  and  that  eeabainB  <t)faia 
^ac^e :   "  Nob  pro  eo  qaod  rations  -  dignitatis 
DostrsB  ragiae  ad  providendnm  salvationi  -regni 
asstn-i  Aoglite  oiroamqnaqme  somas  astristi"— ^ 
distinetaiBsniniitioii,  therefove,  of  tbe  obligation  of 
the  Crown  to  protsot  the  kingdom  of  En^and  on 
evaiy  wde  }ram    tbe  innndAtion  of  the    water, 
iMoaose  that  is  the  ,praamble  which  laads  to  the 
direction  of  s  coErmiafiion  of  aeiiain  panoas  >M) 
protect  partioalar  -portions  of  lands  from  the  aooess 
of  water.     A  similar  form  of   commission  -wtM 
giTen  in  the  more  recent  statute  of  23  Hen.  8,  c.  5. 
There  the  reoital  is  :  "  Far  that  by  reason  of  our 
dipiity  and  prerogative  royal  we  be  bound  to  pto- 
Tide  for  the  safety  and  preservation  of  onr  realm 
of  England,  willing  that  speedy  remedy  be  had  in 
the  premises."    The  same  form  is  to  be  fonnd  in 
Filz-Herbert's  Natura  Brevinm  (113a),  and  that 
writer  makeB  upon  it  this  obeervation :    "  It  is 
intended  that  t^e  Tiiog,  of  right,  ought  to  keep  and 
defend  his  kingdom  as  well  against  the  sea  as 
against  enemies,  that  it  be  not  drowned  or  wasted, 
andto  provide  remedy  for  the  aame."  In  the  case  of 
2%e  Isle  of  Ely  (10  Go.  Bep.  Ula)  it  is  said :  "  It  is 
to  be  known  that  by  the  coinmon  law  before  the 
statute  td  6  Hen.  6,  o.  5,  the  King  ought  of  rif^t 
to  save  and  defend  his  realm,  as  well  against  the 
sea  aa  against  the  enemies,  that  it  should  not  be 
drowned  or  wasted,  and  also  to  provide  that  his 
subjects  have  their  passage  through  the  realm  by 
bridges  or  faighwavs  in  safetT,  and  therefore,  if  the 
Bta  walls  be  broken,  or  /the  sewers  or  gutters 
are  not  seourad,  that  the  fresh  water?  oannot  have 
their  direet  emurse,  the  King  ought  to  giant  a 
commission  to  inqnixe  and  to  hear  and  determine 
thcs»  defaults."  lite  same  doctrine  was  recognised 
in  the  caseof  .S'snlsy  v.  The  Mayor  of  Lyme  (5  Bing. 
109),  where  the  court  said,  "  The  King,  by  his 
prerogative,  as  will  be  fonnd  in  every  book  upon 
the  prerogative  of  the  Crown,  is  bound  to  take 
care  to  guard  and  to  protect  the  shores  and  lands 
adjoining  the  sea  from  being  overflowed  by  the 
sea.    He  is  to  discharge  that  duty  as  it  was  dis- 
charged before  the  statute  of  Henry  VIII.,  l^ 
isaniog  commiBaions  and  making  ordinances,  whion 
we  find  he  certainly  was  in  the  habit  of  makins 
before  the   statute  of  Henry  Vlll."    Lastly,  in 
the  case  of  Mudeon  v.  Tabor,  when,  before  the 
Court  of  Appeal,  the  existence  of  the  prerogative 
Was  referred  to,  the  court  said  :   "  The  King  has 
probably,  from  the  very  earliest  times,  bad  a  right 
as  part  of  the  prerogative  to  defend  the  realm 
^[amst  waste  of  the  sea,  and  to  order  the  oon- 
Btmction  of  defences  at  the  expense  generally  of 
those  who  are  to  be    benefited    by  them.     The 
various   statutes  of  sewers   beginning  with  the 
Statute  of  6  Hen.  6,  c.  5,  do  out  regulate  the 
exercise  of  the  prerogative  in  this  respect,  and 
prescribe  the  forms  of  commission  for  the  ordering 
and  execution  of  the  neoesaaty  works,  which  forms 
have  from  time  to  time  been  varied."    I  come 
therefore   to  the  conclusion,  as  I  have  already 
said,  that   there  exists  in  the  Crown  this   pre- 
rogative   right    and    duty — a    duty   of    course 
to  its  snbjecte,  which  the  law  must  take  cogni- 
sance of,  although  the  law  does  not  enforce  it. 
Now,  if  this  prerogative  and  right  exist  in  the 
Crown,  it  seems  to  me  impossible  to  suppose  that 
the  subject  can  have  a  right  to  do  that  which  the 


defendant  claims  to  do.  'It  is  absurd  that  the 
subject  should  be  at  liberty  to  destroy  that  which 
the  Crown  is  bound  to  protect.  There  are,  I 
ahonld  observe,  traceein  the  old:i>aekB'ef 'Sneh  s 
right — some  public  right  in  the  banks  of  tbe-sea. 
Lord  Halss  (De  Portibus  Maris,  o.  7)  quotas  from 
Btaoton  a  ,paBa«ge  .in  nihich  .he  Jays  .down  .this 
dootriae,  Riparwrn,  «tiam  vetu  piAlicug  est  de  jure 
gentium  tieut  ipaius  Jiuminu.  It  is  quite  ttnie 
tbat'that  passage  has  been  commented  upon,  and 
certainly  disapproved  of,  aaexpressing  the  existing 
law  with  rosard  to  rioters,  -in  the  case  of  "BdU  ▼. 
Herhert  (3  T.  B.  261).  There,  Lord  Kenyon,  in 
delivering  judgment,  made  this  observation : 
"  Some  M'the  passages  in  Lord  Hale  wbioh  seem 
to  favour  the  common  law  right  are  rather  npplic- 
able  to  the  banks  of  the  sea  and  to  ports."  'Rather 
Lord  Keuyon  meant,  the  banks  of  the  sea  than  the 
banks  of  the  river,  in  respect  of  which  the  case  then 
before  him  was.  Callis,  in  the  passage  which  has 
been  quoted  more  than  once  in  the  course  of 
this  discussion  (Leot.  i.  55),  asserts  that  the 
public  had  neceiaarku  usua  in  the  banks 
of  the  river  and  sea.  I  do  not  rely  upon 
either  of  those  authorities  as  being  conclusive 
with  regard  to  the  rights  of  the  public.  It 
seems  to  me  not  unimportant  as  showing  that 
our  earlier  writers  considered  that  the  bank  of  the 
sea  was  not  absolutely  private  property,  free  from 
all  public  use,  in  the  same  way  as  other  private 
land  might  be.  It  i*emaius  for  me  to  observe  that 
there  is  no  conflict  whatever  between  the  conclu- 
sion at  which  1  have  arrived,  and  the  decision, in 
the  case  of  Hudson  v.  Tabor.  It  may  well  .be  that 
there  is  the  greatest  distinotion  between  a  liability 
to  repair  an  artificial  bank  and  the  right  to  destroy 
a  natural  protection,  and  I  find  nothing  in  the 
jadgment  in  that  case  which  bears  upon  or  conflicts 
with  the  conclusion  at  which  I  arrive.  I  hdld, 
therefore,  that  there  is  in  the  Crown  the  preroga- 
tive to  which  I  have  referred,  and  that  there  is,  on 
tlie  part  of  the  Crov^n,  the  dutv  to  which  I  have 
referred,  and  that  it  is  the  right  of  every  one  of 
Her  Majesty's  subjects  to  have  that  duty  performed, 
though,  of  course,  that  right  is  not  one  which  the 
courts  can  enforce ;  and  that  consequently  there 
is  a  liability  in  every  person  possessed  of  a  sea 
bank,  and  an  obligation  to  do  nothing  which  shall 
be  inconsistent  with  the  protection  of  the  land  of 
the  country  from  the  inroads  of  the  sea.  That  right, 
it  appears  to  me,  the  defendant  has  violated,  and 
I  must  grant  the  injunction  which  is  prayed. 
The  question  which  I  have  just  determined 
appears  to  me  to  be  one  of  unusual  difficulty,  and 
I  have  arrived  at  the  conclusion  which  I  have 
expreaaed  after  considerable  henitation  and  doubt. 
I  need  not  say,  after  the  conclusion  that  I  havLe 
arrived  at,  that  I  must  make  defendant  pay  the 
costs  of  the  action. 

Solicitor  for  the  plaintiff  and  informant,  W. 
Tindal  Ftrhmt,  agent  for  The  SoUoitor  io  &» 
Treatury. 

Solidtor  for  ihe  defendant,  W.  F.  Stolcet. 
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March  22  and  April  I. 

(Before  Fkt,  J.) 

BiRKnrGHAii  Ganai.  Cokpaht  o.  Cabtvxight.  (a) 

Sule  againtt  perpeiuttiet — GovenatU  to  give  un- 
limited right  of  pre-emption  of  land — Parol 
ofer — Canal  company — Power  to  acquire  mines 
— Express  purchase — RaUtoays  Clauses  Ooneoli- 
datum  Act  1846  (8  Vict,  c  20),  «.  77. 

A,  'conveyed  the  smfaee  of  certain  land  to  B.  in 
fee,  and  covenanted  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  toith  B.,  his 
heirs,  and  assigns,  that  if  he  should  al  any  time 
ihereafter  sell  or  agree  to  seU  to  any  person  the 
mines  and  minerdis  lying  under  the  lands 
adjoining  the  land  thereby  conveyed,  thai  A.,  his 
lieirs  and  assigns  should  and  would  at  the  same 
time  offer  to  B.,  his  heirs,  or  assigns,  the  mines 
and  mtneroZ*  lying  under  the  land  then  conveyed, 
and  give  hint  and  them  the  refusal  of  the  same 
fpr  the  space  of  one  calendar  month  from  the 
time  such  offer  should  be  made  at  the  sam^  price 
per  acre  as  A.,  his  heirs,  or  assigns  shoidd  have 
agreed  to  sell  the  adjoining  mines  and  minerals. 
And  if  B.,  his  heirs  or  assigns,  should  accept 
such  offer,  and  within  one  calendar  month  agree 
to  purchase  the  mines  and  minerals  so  offered  to 
him,  then  A.,  his  heirs  or  assigns,  would  convey 
the  mines  and  minerals  under  the  land  thereby 
conveyed  to  B.,  his  heirs  or  assigns. 

Held,  thai  the  covenant  was  not  obnoxious  to  the 
rule  against  pnrpetuities. 

GilbertBon  v.  Bichards  (4  H.  Sr  N.  277  -,  5  H.  Sr  N. 
4&3)foUowed. 

Held,  also,  that  the  assigns  of  the  purchaser  could 
enforce  the  covenant  against  the  devisees  of  the 
purchaser. 

Held,  also,  that  the  offer  must  be  in  writing,  and 
that  the  non-acceptance  of  a  parol  offer  within  a 
month  did  not  affect  the  rights  of  assigns  of  the 
purchaser  under  the  covenant. 

A  canal  company  was  empowered  by  Us  original 
special  Act  to  construct  certain  works,  but  it  was 
provided  that  nothing  in  tlie  Act  should  be  con- 
strued to  give  the  company  any  mines  under  the 
land  purchased  under  the  provisions  of  the  Act, 
unless  they  were  expressly  purchased  under  the 
special  provisions  contained  in  the  Act.  A  sub- 
sequent special  Ant  empowered  the  company  to 
construct  additional  works,  and  incorporated  the 
Railways  Clauses  Consolidation  Act  1845.  It 
also  provided  that  these  works  should  be  eon' 
sidered  as  a  part  of  the  original  undertakitig  of 
the  company,  and,  subject  to  the  provisions 
therein  contained,  be  treated  as  if  the  same  had 
been  originally  part  thereof. 

Held,  that  the  company  hcul  poieer  to  make  an  ex- 
press purchase  of  the  mines  under  the  land  pur- 
chased for  the  construction  of  the  works  authorised 
by  the  second  Act,  by  virtue  of  sect.  77  of  the 
Sailways  Clauses  Consolidation  Act  1845. 

This  was  an  action  to  enforce  specific  performance 
of  a  covenant,  contained  in  the  conveyance  of 
certain  land,  to  give  the  plaintiffs'  predecessors  in 
title  a  right  of  pre-emption  of  certain  mines  and 
minerals. 

By  a  deed  dated  the  Srd  Sept.  1856,  James 
Offley  conveyed  certain  land  at  Bamoar  Hill,  at 
Cannock,  in  the  oonnty  of  Stafford,  cousisting  of 
2a.   3r.   16p.,  to  John   Simpson    Batter   in   fee 

(aj  Beporisd  by  W.  0.  Diss,  Esq.,  II<urritt«i-at>I«w. 


Offley  reserved  to  himself  all  mines  and  minetsli 
lying  nnder  the  piece  of  land,  with  a  power  to 
work  them,  subject,  however,  to  the  tbllowiog 
provisions  for  pre-emption  in  favour  of  Batter: 

And,  further,  the  said  James  Offlejr  doth  henbj  for 
himself,  his  heirs,  ezeonton,  sdmimsttators,  uid  uaini, 
oovenant,  promise,  and  agree  to,  and  with  the  aaid  John 
Simpaon  Butter,  his  heirs  and  assigns  in  mamiat  {oUow- 
ing — that  is  to  say,  that  in  ease  the  said  James  Offlej, 
his  heiis,  or  assigns,  shall  at  any  time  hereafter  sell  or 
agree  to  sell  to  any  person  or  persons  whomsoeror  tin 
mines  and  minerals  lying  and  being  in  and  mider  tlis 
lands  of  the  said  James  Offley,  adjoining  to  the  said  pine 
of  land  hereby  oonveyed,  he,  ue  said  James  OlSn,  bii 
heirs,  or  assigns,  shall  andwul  at  the  same  time  offer  to 
the  said  John  Simpson  Batter,  bis  heirs  or  assinu,  tlu 
mines  and  minerals  lying  and  being  in  and  mider  tbs 
said  pieoe  of  land  hereby  conveyed,  or  intended  so  to  be, 
and  give  him  and  them  the  rmnsal  of  the  same  for  the 
space  of  one  calendar  month  from  the  time  each  oSai 
shall  be  made,  at  the  same  prioe  per  aore  as  tiie  aeid 


James  Offley,  his  heirs  or  assigns,  shall  have  agreed  to 
sell  his  said  adjoining  mines  and  minerals.  And  if  the 
said  John  Simpson  Bntter,  his  heirs   or  amrigns,  alisn 


accept  saoh  offer,  and  within  snoh  one  oalendai  moBlli 
agree  to  purchase  the  said  mines  and  minerals  so  offend 
to  him  at  the  price  at  which  th^y  shall  be  so  offered,  lie, 
the  said  James  Offley,  his  hdrs  or  assigns,  shall,  at  the 
expense  in  all  things  of  the  said  John  Simpson  Rattar, 
his  heirs  or  assigns,  convey  and  assnre  to  we  said  Jobs 
Simpson  Butter,  his  heirs  or  assigns,  the  said  mines  lad 
minerals,  nnder  the  said  piece  of  umd  hereby  conT^ed. 

By  am  indenture  dated  the  27th  Hay  1861, 
Batter  conveyed  the  land  which  he  had  parchuad 
of  Offley,  together  with  the  right  of  pre-emption  j 
which  he  haud  acquired  nnder  the  deea  of  the  3fd 
Sept.  1856,  to  the  plaintiff  company,  "  their  snc- 
ceseors  and  assigns,  for  ever,  by  virtue  of  and 
according  to  the  true  intent  and  meaning  of  the 
several  Acts  6f  Parliament,  powers,  and  aathorities 
now  enabling  the  said  company  in  this  behalf." 

The  company  was  authorised  and  empowered  by 
Act  of  Parliament  to  parchase  and  hold  lands  rar 
the  purposes  of  their  undertaking,  and  this  land 
was  required  for  those  purposes.  A  part  of  the 
canal  was  constructed  on  it,  under  the  powers  con- 
ferred on  the  company  by  an  Act  passed  in  1855| 
called  Gburoh  Bridge  Locks. 

In  1869  Offley  died,  and  by  his  will,  dated  <i» 
23rd  Jan.  1867,  he  devised  all  his  lands  and  here- 
ditaments at  Cannook,  including  the  mines  and 
minerals  under  the  piece  of  land  comprised  in  the 
deed  of  the  Srd  Sept.  1856,  to  his  daughter,  the 
defendant,  Jane  Cartwright,  the  wife  of  tne  defen- 
dant, J.  B.  Cartwright,  and  Thomas  Heatley,  upon 
trust  for  sale,  and  hie  appointed  the  aame  persons 
his  ezeoators. 

On  the  18th  April  1877  Offiey'a  devisees  enteral 
into  an  agreement  with  the  defendant  Godson  for 
the  sale  to  him  of  the  land  adjoining  the  Isni 
comprised  in  the  deed  of  the  3id  Sept.  1856,  snd 
also  the  mines  and  minerals  under  the  Cbarcli 
Bridge  Locks.  This  agreement  was  made  ex* 
pressly  subject  to  the  powers  of  the  oompanj  to 
purchase  the  mines  under  the  looks. 

On  the  9th  May  1877  Mr.  Thomas,  the  clerk  dt 
the  plaintiff  company,  at  the  request  of  the 
devisees,  had  an  interview  with  Mr.  Hswksfoitii 
their  solicitor. 

Li  the  coarse  of  oonversation  at  that  interriev, 
Mr.  Hawksford  stated  that  Offley's  devisees  had 
agreed  to  sell  the  mines  and  minerals  nnder  the 
lands  adjoining  the  pieoe  of  land  comprised  in  the 
oonveyanoe  to  Batter,  of  the  Srd  Sept.  1856,  to 
the  defendant  Gktdson,  at  the  rate  ot  aboat  155i- 
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per  acre,  and  he  wished  to  know  whether  the 
plaintifEa  would  parchase  the  mines  and  minerals 
under  the  said  piece  of  land  at  150/.  per  acre. 

No  written  offer  was  made  to  the  company,  bat 
nn  the  25th  May  Thomas  commanicated  what 
Hawksford  had  said  to  a  board  meeting  of  the 
company,  and  it  wan  accepted  in  terms  by  a  letter 
of  the  12th  June  following. 

On  the  13th  Jane  the  defendants'  solicitors 
replied  by  the  following  letter : 

Kot  havizw  reoeiTed  the  oanal  company's  answer  to 
our  offer  of  the  mines  at  Cannoak  within  a  oalendar 
month,  as  mentioned  in  the  deed  of  the  3rd  Sept.  1856, 
ve  fin&ll;  nettled  and  appiored  the  draft  conTeyanoe  of 
the  property  to  Mr.  Godson,  and  retnmed  the  game  to 
bis  solicitors  on  Monday  last.  Under  inoh  oironmBtancea 
we  oonoeiTe  the  matter  is  now  beyond  onr  control. 

The  writ  was  issued  in  this  action  on  the  12th 
Jnly  1877.  On  the  20th  of  that  month  the  defen- 
dants, Gartwright  and  Heatley,  ezecated  a  convey- 
ance to  the  defendant  Godson  of  the  lands 
adjoining  the  piece  comprised  in  the  deed  of  the 
3rd  Sept.  1856,  The  conveyance  was  expressed 
to  be  "subject  to  the  powers  of  the  Birmingham 
Canal  Company  to  purchase  the  mines  under  their 
canal  and  towing  path." 

By  their  statement  of  claim  the  plaintifFs  asked 
that  the  defendants  might  be  ordered  to  speci- 
fically perform  the  covenant  by  Offley,  contained 
in  the  deed  of  the  3rd  Sept.  1856,  to  give  to  Batter, 
his  heirs  and  assigns,  the  right  of  pre-emption  of 
the  mines  and  mmerals  nnder  thA  piece  of  land 
contained  in  that  deed. 

The  defendants,  Gartwright  and  Heatley,  by 
their  statement  of  defence,  said  that  they  entered 
into  the  contract  with  Clodson  on  the  18th  April 
1877,  and  that  it  was  made  expressly  subject  to 
the  plaintiffs'  powers  to  parchase  the  same.  They 
contended  that  the  plaintiffs  had  lost  their  right 
to  purchase  by  not  accepting  the  offer  made  to 
them  on  the  9th  May  1877,  within  the  calendar 
month  mentioned  in  the  deed  of  Sept.  1856.  They 
also  said  that  they  had  executed  the  conveyance  to 
Godson  before  they  had  any  notice  of  the  action. 

The  defendant  Godson,  by  bis  statement  of 
defence,  said  that  he  had  no  notice  of  the  deed  of 
the  3rd  Sept.  1856,  express  or  implied,  or  of  any 
claim  of  the  company  thereunder.  He  also  con- 
tended that  if  the  company  had  any  right  of  pre- 
emption they  had  lost  it  by  not  accepting  the 
offer  within  the  calendar  month. 

The  Birmingham  Canal  Company  was  .incor- 
porated by  an  Act  passed  in  1835  (5  Will.  4,  c.  34). 
By  thifl  Act  several  companies  were  amalgamated, 
and  a  new  company  formed,  and  this  company  was 
empowered  to  purchase  and  hold  lands,  tenembnts, 
and  hereditconents  for  the  purposes  or  nnder  the 
provisions  of  the  Act. 

Sect.  54  provided 

That  nothing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  ffive  to  the  said  company  any 
mines  of  coal,  ironstone,  Bmestone,  or  fire  day  Wow  the 
thick  coal  under  any  land  alrea^  taken  or  puichaeed 
by  the  said  hereby  msaolved  oomyaay,  or  the  said  pre- 
vums  oompanies^  or  any  of  them,  or  to  be  taken  or  pnr- 
cbased  by  the  said  company  nnder  the  provisions  of  this 
Ant,  nnlesa  the  same  have  been  alrea^  speoifloally  and 
distinctly  purchased  and  ]^d  for  by  thia  said  companies 
or  any  of  them,  or  shall  be  expressly  purchased  and  paid 
for  by  the  said  company  nnder  the  special  provision 
hereinafter  contained ;  but  all  snch  mines  of  coal,  iron- 
stone, limestone,  and  fire  day  below  the  thick  coal,  shall 
(except  in  such  oases  as  aforesaid)  be  deemed  to  be  ex- 
cept^ out  of  every  suoh  pnrohaae  respectively. 


Sect.  93  provided  that  no  mines  should  be 
worked  within  twelve  yards  of  the  company's 
canals  or  works  without  the  consent  of  the  com- 
pany. 

Sect.  95  provided  that : 

When  and  so  often  as  any  proprietor,  lessee,  or  tenant 
at  any  mine  of  coal,  ironstone,  limestone,  or  other 
minerals  lying  nnder  the  said  present  or  fntnro  oanals, 
towing  paths,  or  other  works  within  the  distance  herein- 
before limited  shall  be  desirous  of  working  the  same  (he 
being  in  respect  of  his  estate  or  otherwise  entitied  to  do 
so)  then  and  in  every  such  case  suoh  proprietor,  lessee, 
or  tenant  shall  give  notice  in  writing  under  his  hand  of 
such  intention  to  the  clerk  for  the  time  being  of  the  said 
company  at  least  one  calendar  month  before  he  shall 
begin  to  work  snch  mine,  and  npon  the  receipt  of  such 
notice  it  shall  be  lawful  for  the  said  company  to  contract 
or  agree  with  any  suoh  proprietor,  lessee,  or  tenant  for 
the  purchase  of  and  to  purohase  accordingly  any  snch 
mine  or  part  thereof  of  tiie  getting  or  working  of  which 
may  appear  to  the  said  company  Hkely  to  prejudice  the 
said  oimal,  towing  paths,  reservoirs,  or  other  works,  and 
snch  proprietor,  lessee,  or  tenant  as  aforesaid  is  hereby 
empowered  to  sell  and  oonvey  the  same  accordingly. 

Sect.  252  provided  that : 

In  all  oases  wherein  it  may  be  neoessary  for  any  person 
to  serve  any  summons,  demand,  or  notice,  or  any  writ  or 
other  proceeding  at  law,  in  equity,  or  otherwise  upon  the 
said  company  service  thereof  rospeotively  on  the  clerk 
of  tiie  said  company,  or  by  leaving  the  same  at  the  head 
office  of  the  said  company  in  Birmingham  ....  shall 
be  deemed  good  and  suffioi^t  service  of  the  same  roply 
on  the  said  company. 

In  1840  another  Act  was  passed  (3  Vict.  o.  24), 
which  conferred  farther  powers  on  the  company, 
and  sect.  53  explained  that  sect.  54  of  the  Act  of 
1835  was  not  intended  to  give  to  the  company  the 
thick  coal  and  the  minerals  lying  above  it,  onder 
the  lands  mentioned  in  that  section,  and  it  was 
enacted  that  the  section  apply  to  all  coal,  iron- 
stone, or  limestone  whatever  under  any  land  men- 
tioned in  it. 

In  1855  another  Act  was  passed  (18  &  19  Vict, 
c.  121),  by  which  the  company  were  authorised  to 
make  and  maintain  additional  canals  and  works. 

Sect.  2  incorporated  the  Lands  Claoaes  Oon- 
solidation  Act  1845  with  the  Act. 

Sect.  17 : 

The  company  may,  in  addition  to  the  lands  anthorised 
to  be  oompulaorily  taken  by  them  under  the  powers  of 
this  Act,  oontraetwith  any  owner  willing  to  sell  the  same 
for  the  purohase  of  any  luids  adjoining  or  near  to  any  of 
the  canals  by  this  Act  authorised  not  exceeding  in  the 
whole  ten  acres, 

for  certain  extraordinary  purposes  therein  men- 
tioned. 

Sect.  18  : 

The  clauses  of  the  Bailways  Clauses  Consolidation  Act 
1845  with  respect  to  the  temporary  occupation  of  laqds 
near  the  railway  during  the  construction  thereof,  and 
also  the  olanses  of  that  Act  numbered  52,  S3,  54,  55,  56, 
57,  and  58  relating  to  the  substitution  of  other  roads  for 
roads  interfered  with  and  the  restoration  of  roads  inter- 
fered with,  and  also  the  clauses  thereof  with  respect  to 
mines  nnder  or  near  the  railway,  and  also  clause  number 
27  of  the  Waterworks  Clauses  Act  1847  shall  be  in- 
corporated with  this  Act,  and  shall  extend  and  be 
ap^oable  to  the  canals  and  works  by  this  Act  authorised ; 
and  in  construing  those  clauses  in  connection  with  this 
Act  the  expression  "the  railway"  and  "the  water- 
works" shall  mean  the  canals  and  works  by  this  Act 
authorised. 

Sect.  21 : 

The  owner  of  any  mines,  minerals,  lands,  or  worksot 
the  company  at  his  request  may  from  time  to  time  with 
such  consent  as  hereinafter  mentioned  make  and  main- 
tain any  branch,  canal,  or  tramway  with  all  necessary 
wharfs,  works,  and  conveniences  from  such  _  mines, 
minerals,  lands,  and  works  to  oommnnioate  with  any 
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of  the  ouuklB  or  tnniwa.yB  of  tiie  compaay  now  ezistiiig 
or  authorised  or  hereafter  to  be  ma^e  ....  provided 
always  that  no  snoh  branch,  oanal,  or  tramway,  works, 
or  oCmTeiuenoes  shall  be  made  in  or  throngh  any  lands 
without  the  consent  of  the  owner  and  ooonpier  thereof 
....  and  the  lands  in  or  thioogh  ^riiioh  any  snoh 
branch  oanal  or  tramway  works  or  coDTenienoea  are  in-. 
tended  to  be  made  shall  for  the  purposes  of  this  enact- 
ment be  deemed  lands  by  this  Act  anthorised  to  be  pur- 
chased by  agreement  for  the  pnzposes  of  this  Aot. 

Sect.  27  : 

Every  branch  canal  or  tramway  work  or  eonyenienne 
purchased  or  made  by  the  company  shall  be  vested  in 
the  company  as  part  of  the  undertaking  of  the  company 
to  all  intents  and  purposes. 

Seot.  31  : 

The  canals  and  works  by  this  Act  anthoriasd  shall  be 
conadered  as  part  of  the  nndsrtaking  of  tbe  oorapuiy, 
and  subject  to  the  provisions  of  this  Aot  tiwH  for  idl 
pnr^es  be  treated  and  dealt  with  as  if  the  same  had 
originally  been  part  tiiereof . 

The  Cbnrch  Bridge  Locks  were  oonHtnicrted  hy 
the  company  under  the  powers  confarred  by  sect. 
21  of  the  Act  of  1855. 

North,  Q.C.  and  Speed  for  the  oompanj. — Ko 
offer  has  been  made  to  the  csmpaoy  hy  Offley's 
deviaees  witfain  the  terms  of  the  oovenaBt.  No 
offer  was  made  whn^  the  court  oonld  recognise. 
The  offer  ought  to  have  been  in  writing,  as 
it  related  to  land.  Godson  is  a  purchaser,  with 
notice  of  the  covenant,  and  is  bound  by  it.  The 
deed  o(  the  3rd  Sept.  1856  was  stated  in  the 
abstract  of  title  sent  to  him.  The  contract  was 
made  expressly  subject  to  the  rights  of  the  plain- 
tiffs, and  the  action  was  commenced  before  the 
oonve^anoe  was  executed.  [Fry,  J. — May  not  a 
question  arise  whether  the  covenant  is  obnozioos 
to  ^e  rule  against  perpetuities  P]  The  covenant 
does  not  prevent  the  parties  dealing  with  the 
property,  and  prospective  covenante  as  to  the  use  of 
lana  have  been  enforced  in  a  great  many  cases, 
and  it  has  never  been  said  that  they  violate  the 
rale  against  perpetuities  : 

Wett»m  V.  Macdtrmott,  15  L.  T.  Bep.  N.  S.  Stt ; 
li.  Bep.  2  Ch.  72. 
If  a  parol  offer  were  sufBcient  under  the  oovenaat, 
such  an  offer  made  to  Thomas  would  not  have 
bound  the  company,  as  it  oonld  on)y  be  bound  by 
writing: 

Sect.  252  of  the  Aot  of  18S5. 
The  company  had  a  statutory  power  to  porchase 
mines.  The  Church  Bridge  Locks  were  con- 
structed under  the  powers  of  the  Act  of  1855, 
which  is  not  controlled  by  the  Act  of  1835.  The 
Act  of  1855  incorporates  the  Bailways  Glauses 
Consolidatioa  Act  18i5,  and  sect.  77  of  that  Aot 
gives  power  to  pnrcfaaae  mines  if  they  are  expressly 
purdbas^d. 

Kehetaieh,  Q.C.  and  'Homed  for  the  devisees. — 
We  have  two  defences:  first,  that  the  company 
has  no  power  to  porriiase  these  mines  and  enforce 
the  covenant ;  secondly,  that,  if  they  have,  the 
offer  was  made  to  them,  and  they  did  not  accept  it 
in  time.  With  regard  to  the  first,  sect.  54  of  the 
Aot  of  1835  shows  that,  and  no  such  power  is 
given  by  sect.  77  of  the  Railways  Clauses  Oon- 
solidation  Act  of  1845.  The  words  "expressly 
purchased"  must  mean  expressly  purchased  under 
the  power  of  the  company's  special  Act.  By  the 
Aot  of  1835  the  company  cannot  purchase  mines, 
and  there  is  no  such  express  power  in  the  Act  of 
1855.  This  is  not  a  purchase  of  land  and  the  mines 
iinder  it,   but  a  purchase  of   mines  separately. 


Such  a  case  does  not  come  within  sect.  77.  Tfasre 
is  nothing  to  show  that  these  mines  are  required 
by  the  company  for  the  purposes  of  their  Act. 
The  plaiutifis  accepted  our  parol  offer  to  sell  in 
writing,  and  they  cannot  now  say  it  was  not  a 
valid  one.  But  they  did  not  accept  it  within  one 
calendar  month,  and  their  acceptanoe  was  there- 
fore too  late. 

Ooohton,  Q.C.  and  WhUehame  for  the  defendant 
Godson. — Sect.  54  of  the  Act  of  1835  shows  that 
the  company  have  no  power  to  purchase  minsi, 
and  sect.  31  of  the  Act  of  1855  shows  that 
tfae  woriEB  aothoriaed  by  that  Aot  are  to  be  rat- 
sidered  as  a  part  of  the  original  undertaking  d 
tibe  company.  The  statutory  powers  of  a  com- 
pany must  be  construed  strictly : 

Stourbridge  Canal  Compimv  v.  Wheeley,  2  Bszil  i 
Ad.  272; 

Bail»i  V.  Picigring,  4  Bing.  448. 

The  plaintiffs'  statement  of  claim  shows  that  aa 
offer  has  been  made,  and  the  covenant  exhausted. 
The  relief  claimed  is  cherefore  inconsistemt 
[Fbt,  J. — 1  should  g^ive  leave  to  amend  if  neces- 
saiy,  Jbr  the'  facts  stated  m<ght  lead  to  alternative 
relief.]    A  verbal  offer  is  sufficient : 

JHelcinton  v.  Dodds,  34  L.  T.  Bep.  K.  S.  e07 ;  L.  Bep. 
8  Ch.  Siv.  46S. 
The    covBuant  is  within  the  rule  against  per- 
petuities, and  cannot  be  enforced : 

Attomey-Omsral   t.    The  CordiBointn'   Cimifiaiqf, 
2  M.  &  K.  534 ; 

Wan  V.  PolhiU,  11  Ves.  2S7  -, 

Btocker  v.  Dean,  16  Beav.  Iffl ; 

Highgaie  Arekmay  Gompamy  v.  JetliM,  24  L.  T.  S(p. 
N.  S.  567  ;  L.  Bep.  12  Eq.  »! 

Iiewis  on  Perpetuities,  p.  479  ; 

Sngden  on  Powers,  8tii  ed.,  p  849. 

[Fkt,  J.  referred  to  Ferrand  v.  WOion  (4  H.  34^3 
The  plaintiffs  may  rely  on  OObertson  v.  Bidtarii 
(4  H.  &  N.  277 ;  5  H.  &  N.  453),  but  that  case  is 
inconsistent  witii  other  cases,  and  the  judgment 
was  not  mainly  founded  on  this  point.  The  words 
of  the  covenant  are  peculiar,  and  assigns  cannot 
be  bound  by  it,  or  claim  any  benefit  under  it.  It 
is  a  collateral  covenant,  and  relates  to  a  different 
inheritance  from  that  which  was  conveyed,  and 
comes  within  the  exception  in  £lpenaer'«  oa«e  (5 
Bep.  16,  a).  In  Western  v.  MaedermoU  (15  L.  T. 
Bep.  N.  S.  641 ;  L.Bep.  2  Ch.  Ap.  72)  both  parbes 
were  interested  in  the  same  estate.  In  some  cases 
it  is  possible  to  devide  the  power : 
ZMKttbery  v.  Collitr,  2  K.  &  J.  709. 
The  covenant  does  not  run  with  the  land.  It  can- 
not be  enforced  against  Godson ;  he  is  not  aeUing 
the  adjoining  property. 

Bpead  in  reply. — The  judgment  <A  the  Omrt  of 
Exoneqner  in  Qiibmiaon  v.  Siefcareb  ia  in  my 
favonr  on  the  question  of  the  rule  agaiast 
perpetuities.  Stacker  v.  Dean  turned  on  tke 
worids  of  the  covenant.  Highgate  Arehway  Com- 
pany T.  Jedkes  turned  upon  the  oonstruetkn 
of  an  Act  of  Parliament.  Laatihery  v.  CoOier 
does  not  apply  to  this  case.  Tvik  ▼.  Mudht^ 
(2  Ph.  774);  Luker  ▼.  DeiMMS  (37  L.  T.  Bep. 
N.  S.  827;  L.  Bep.  7  Oh.  Dir.  227)  and  tfa* 
class  of  cases  do  not  apply,  an  this  obraetion  was 
not  raised.  Be  XaUot  v.  Oibson  (4  De  G.  &  J- 
276,  282)  shows  a  contiact  of  this  nature  will  be 
enforced. 

Fkt,  J.  stated  the  facts  and  continued :— On 
that  short  statement  of  facts  a  variety  of  qnes- 
tions  have  been   argued  before   me,  and  they 
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require  Beparate  oonsidieTBtioit.    In  the  first;  place, 
tfae  question  has  arisen  whether  the  canal  com- 
pan  J  have  any  power  to  take  these  mines  air  all.  Its 
appears  that  the  lands  ia  question  were  required 
for  the  purpose  of  a  catting  or  lock  called  the 
Church  Bridge  Locks,  which  was  in  fact  a  piece  of 
water  joining  the  Cannock  Extension  Canal   of 
the  plaintiff  company  with  the  canal  of  another 
company,     known     as    the     Staffordshire     and 
Worcestershire  Canal  Company.    Now,  the  ftrst 
qaestion  which  arises    on   the   Act    of   1855   is 
this :  Has  it  been  proved  to  me  that  the  Church' 
Bridge  Locks  are  constmcted  under  the  power  of 
tfae  2lBt  section  ?     [His  Lordship  then  reviewed 
the  evidence  on  this  point,  and  continued:]     It 
has  been  proved  to  me  that  these  locks  were  made 
nnder  the  powers  of  that  section.    Having  come 
to  this  conclusion,  the  next  qaestion  which  arises 
is  this :    Whether    the    company  had  power  to 
acquire    the    mines    and    minerals    under    tfae 
Church  Bridge  Looks  by  express  contract  P      It 
appears  to  me  that  they  bad,  because  it  is  pro- 
vided that  any  land  throngh  which  the  branch 
eanal  or  works  which  may  be  made  under  the 
2l8t  section  shall  for  the  purpose  of  the  enact- 
ment be  deemed  to  be  land  by  the  Act  of  1855 
snthorised  to  be  purchased  by  agreement  for  the 
purpose  of  that  Act.     In  other  words,  lands  taken 
under  the  2lBt  section  are  to  come  under  the  same 
category  as  lands  taken  under  the  17th  section, 
and  to  be  taken  for  the  purpose  of   the   17th 
section.     But  where  lands  are  taken   under  the 
17th  section  the  provisions  of  the  Bailways  Clansefl 
Consolidation  Act  with  regard  to  the  mines  and 
minerals  apply,  and  therefore  I  must  inquire  what 
are  the  provisions  of  that  Act  with  regard  to 
mines.      The  provision  which  is  material  is  the 
77th  section,  which  provides  that   the  company 
shall  not  be  entitled  to  any  mines  of  coal,  iron- 
stone,  slate,  or  other  minerals  under  any  land 
pnrchased  by  them  (except  only  such  parts  thereof 
as  shall  be  necessary  to  be  dug  or  carried  away, 
or  used  in  the  constmckion  of  the  works),  unless 
tibe  same  shall  have  been  expressly  parcfaaaed; 
"and  all  such  mines  (excepting  as  aforesaid)  shall 
be  deemed  to  be  excepted  out  of  the  conveyance 
of    such    lands    unless    they    shall    have    been 
expressly  named  therein  and  conveyed  thereby." 
That  appears  to  me  to  be  a  very  plain  and  clear 
claase.    You  may  buy  the  mines,  but  you  must 
bay  them  expressly,  and  they  most  be  expressly 
conveyed  to  yon ;  and  if  they  are  not,  the  deed 
does  not  operate  upon  them.    Nor  do  I  think  that 
tfae  clear  effect  of  that  dande  can  be  cut  down  by 
the  subsequent  section   (78)   of   the  mme  Act, 
which  gives  a  particular  power  to  the  railway  com- 
pany in  the  event  of  the  owner  of  the  mines  in- 
tending to  work  them  within  certain  proximity  to 
their  canal  or  railway.    I  think  therefore,  accord- 
ing to  the  construction  of  the  Act  of  1855,  the 
company  have  the  power  expressly  to  bay  mines. 
But  then  it  is  said,  however  that  may  be,  taking 
the  Act   of   1855  tdone,    that  is  not    so    when 
regard  is  bad  to  the  previous  Ants  of  Parliament 
which  regulate  the  constitution  of  this  company, 
and  especially  having  regard  to  the  Act  of  1855, 
to  which  I  have  already  referred.     [His  Lordship 
here  read  sect.  54  of  the  Act  of  1835,  and  sect.  53 
of  the  Act  of  1840.]    But  sect.  54  ia  distinct ;  it 
only  provides  that  nothing  in  that  Act  contained 
shall  give  the  mines,  and  only  precludes  the  mines 
passin  V,  except  in  the  manner  pointed  out  in  the 


Act  in  respect  of  land  taken  under  the  provisions 
of  that  Act.  It  does  not  lay  down  a  general  rale 
fbr  the  operations  of  the  company,  or  a  general 
immutable  principle  of  the  constitution  of  the 
company :  it  only  provides  what  is  to  happen  in 
respect  of  the  lands  taken  under  the  provisions  of 
that  Act.  The  lands  taken  under  the  Act  of  1855 
therefore  appear  to  me  not  to  be  in  any  way 
affected  by  the  clanses  of  the  Act  of  1835.  I 
come,  therefore,  to  the  oonclusion  that  the  com- 
pany have  the  power  expressly  to  purchase  mines. 
The  next  qaestion  which  arises  is  this.  Upon  the 
terms  of  tne  covenant  giving  the  rights  of  pre- 
emption, whether  or  not  that  right  of  pre-emption 
is  obnoxious  to  the  rule  agamst  perpetuities? 
For  this  parpose  it  is  enough  for  me  to  repeat 
that  the  covenant  is  one  in  which  Offley  for  him- 
self, his  heirs,  executors,  administratoro,  and 
assigns,  agrees  with  Butter,  his  heirs  and  assigns, 
that  in  case  Offley,  his  heirs  and  assigns,  shall  at  any 
time  thereafter  sell  or  agree  to  sell  to  any  person 
the  adjoining  mines,  then  he  will  offer  the  mines 
under  the  land  sold  and  conveyed  by  the  deed  of 
1856  to  Butter  and  his  assigns.  Now,  in  my 
opinion,  that  claase  is  not  in  any  way  open  to  the 
objection  which  has  been  urged  against  it.  I  think 
that  wherever  a  contingent  right  or  interest  is 
presently  vested  in  A.  and  his  heirs,  although  the 
right  may  not  arise  until  the  happening  of  some 
contingency  which  contingency  may  not  take 
effect  within  the  period  defined  by  the  rule 
against  perpetuities,  such  right  or  interest  is 
not  obnoxious  to  that  mle.  The  rule  aims 
at  preventing  the  suspension  of  dealing  with 
property,  the  alienation  of  land,  or.  other  pro- 
perty. Bat  where  there  is  a  present  right  of 
that  sort,  although  its  exercise  may  be  dependent 
upon  a  future  contingency,  and  the  right  ia  vested 
in  an  ascertained  person  or  persons,  there  the 
person  or  persons  concurring  with  the  person  who 
18  subject  to  the  right  can  make  a  perfectly  good 
title.  The  total  interest  in  the  land,  so  to  speak, 
is  divided  between  the  covenantor  and  covenantee; 
and  the  covenantor  and  covenantee  can  together 
at  any  time  alienate  the  land  absolutely.  I  think 
the  decision  in  the  case  of  Oilberston  v.  Bichards 
is  a  distinct  authority  in  favour  of  that  conclusion. 
There  a  rent  was  to  arise  at  any  time  there>ifter 
when  the  mortgagees  should  enter,  and  the  Court 
of  Exchequer  said  that  was  not  in  any  way  a 
violation  of  the  rule  against  perpetuities.  "  It  is 
quite  true,"  they  said,  "  that  no  rent  can  be  lawfully 
created  which  violates  the  law  against  remoteness, 
and  therefore  a  rent  could  not  be  granted  to  the 
son  of  an  unborn  son.  But  it  seems  to  be  an 
error  to  call  this  rent  a  perpetuity  in  an  illegal 
sense.  It  is  vested  in  Thomas  BillingB  and  bis 
heirs.  He  or  his  heirs  may  sell  it,  or  realise  it  at 
their  pleasure.  A  rent  in  fee  simple  may  be 
granted  to  a  man  and  his  heirs  to  continue  for 
ever.  Why,  therefore,  may  not  one  bo  granted  to 
commence  at  any  time,  however  remote  ?  It  is 
only  a  part  of  the  estate  in  fee  simple  of  the  rent." 
And  though  the  Court  of  Exchequer  Chamber  did 
not  deliver  their  judgment  mainly  upon  that 
question,  they  nevertheless  referred  to  it  in  a 
manner  which  sufficiently  indicated  their  opinion 
upon  the  point.  "There  may,"  they  said,  "be 
considerable  doubt  arising  on  the  point  raised  by 
counsel  whether  the  rule  as  to  perpetuities  applies 
in  a  case  like  the  present,  where  the  party  who  or 
whose  heirs  are  to  take  is  ascertained,  and  who 
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can  dispose  of  and  realise  or  alienate  the  estate 
either  at  common  law,  or  at  all  events  since  the 
passinst  ot  the  8  A  9  Vict.  c.  106,  a.  6."  The 
next  qnestion  I  have  to  determine  is  this  :  It 
is  said  in  this  case  that  the  plaintiSs  came  too 
late,  that  a  valid  oSer  was  made  on  the  9th  May, 
and  that  not  having  been  accepted  nntil  the  12ili 
June,  the  calendar  month,  which  is  the  time 
during  which  the  acceptance  mnst  be  made  to  the 
offer,  had  expired.  It  renders  it,  therefore,  very 
macerial  to  consider  what  the  natnre  of  the  oSer 
and  acceptance  was  to  be.  [His  Lordship  here 
referred  to  the  covenant.]  Upon  the  whole  I 
think  that  according  to  the  true  construction  of 
that  covenant  the  offer  onght  to  have  been  in 
writing,  and  for  this  reason,  that  the  purport  of 
the  covenant  appears  to  me  to  be  a  contract  that 
a  contract  should  be  made,  and  that  the  contract 
so  to  be  made  should  be  one  that  should  be 
capable  of  being  enforced.  I  think  that  is  the 
good  sense  of  the  thing,  having  regard  to  the 
scope  and  general  meaning  of  that  covenant,  and 
I  find  particular  words  which  corroborate  the  con- 
clusion I  have  come  to.  I  find  it  is  stipolated  that 
Bntter  should,  by  accepting  the  ofier,  enter  into 
an  agreement.  I  think  that  it  mnat  be  an  agree- 
ment which  would  be  capable  of  being  enforced 
against  him,  and  that  could  only  be  enforced 
against  him  if  it  was  in  writing.  I  think  there- 
fore there  is  that  which  indicates  that  it  was  in- 
tended that  Butter  should  sign  a  written  accept- 
ance. But  if  Sutter  was  to  accept  in  writing,  it 
seems  to  me  to  be  reasonable  to  require  that  the 
offer  to  be  made  to  him  should  be  in  writing,  and 
if  so  the  offer  made  by  Offley'a  representatives  to 
the  company  ought  to  have  been  made  in  writing. 
But  even  if  I  am  wrcng  in  that,  it  seems  to  me 
that  the  offer  never  was  made  in  such  a 
manner  as  that  Offley's  representatives  can  say 
that  at  the  expiration  of  one  month  the  right 
of  the  company  had  gone.  What  happened 
'Was  this.  [His  Lordship  here  discussed  the 
evidence  on  this  point,  and  continued :]  I 
am  bonnd  to  say  it  does  not  appear  to  me 
that  there  was  an  offer  upon  which  Mr.  Offley's 
devisees  can  say  that  the  month  began  to  run. 
Before  the  month  could  run — even  if  the  offer 
could  be  made  by  parol — it  must  be  an  uncon- 
ditional, unqualified,  and  perfectly  plain  offer. 
Then  there  is  a  further  qnestion,  which  also 
would  be  material  to  consider  if  that  conclusion 
were  wrong,  namely,  whether  this  offer  made  to 
Thomas  in  this  way  was  one  made  to  the  company. 
]S'ow,  it  was  evident  that  Thomas  had  no  express 
authority  to  receive  this  offer,  and  I  am  bound  to 
say  I  have  great  difficulty  in  seeing  that,  as  a 
mere  clerk  of  the  company,  he  bad  implied 
authority  to  receive  it.  If  the  offer  had  oeen 
addressed  to  the  clerk  of  the  company,  at  the  office 
of  the  company,  it  would  have  been  another  thing; 
but  to  say  that  he  had  authority  to  receive  that 
offer,  so  that  from  the  date  of  hia  reception  of  it, 
and  not  from  the  date  of  hia  communication  of  it 
to  the  managing  body  of  the  company,  whether 
committee  or  board  of  directors,  time  began  to 
mo,  seems  to  me  to  be  a  proposition  that  it  is 
difficult  to  make  out  in  this  case.  I  think  there 
has  been  no  offer  made  in  accordance  with  the 
covenant,  and  the  result  is  that  the  company  are 
entitled  to  have  the  benefit  of  that  covenant.  The 
question  has  been  raised  as  to  the  rate  at  which 
the  plaintiffs  must  pay  for  the  land.    The  case 


has  been  opened  to  me  and  argued  by  the  plain- 
tiSs on  the  ground  of  covenant,  and  not  on  the 
ground  of  there  having  been  a  contract  under  the 
covenunt,  and  I  think  it  has  been  rightly  put  in 
that  manner.  The  result  is,  that  it  appears  to  me 
there  is  nothing  whatever  binding  the  purchasers 
or  the  devisees  of  Offley  to  the  1501.  per  acre 
mentioned  by  Hawkaford  to  Thomas.  I  am  of 
opinion  that  the  company  are  entitled  to  the 
benefit  of  the  covenant,  and  to  purchase  the 
minea  under  the  land  comprised  in  the  deed  of  the 
3rd  Sept.  1856,  at  the  same  price  per  acre  as  that 
at  which  the  mines  under  the  adjoining  land  hava 
been  sold  by  the  devisees  to  Godson.  Ther» 
mnst  be  an  inquiry  what  that  price  was,  and  on 
payment  of  that  price  the  defendants  must  con- 
vey the  mines  in  question  to  the  company.  The 
defendants  must  pay  the  costs  of  the  action. 

Solicitors  for  the  plaintiffs.  Tucker  and  Laie, 
for  Wragge,  Evans,  and  Holliday,  Birmingham. 

Solicitors  for  the  devisees,  Saundert,  Hotwkt- 
ford,  and-  Bennett,  for  Eawktford  and  Owen,  Wol- 
verhampton. 

Solicitors  for  the  defendant  Gk>d8on,  W^Mm, 
Blyth,  and  Fanahawe,  for  Arthur  Wright,  Oldboij. 


PBOBATB,   DIVOBOB,   AND   ADMIBALTI 
DIVISION. 
DrVOECE  BUSINESS. 
Tuesday,  June  17. 
(Before  the  Bight  Hon.  the  Psesissnt.) 
Leeie  v.  Leetb.  (a) 
Solicitor  and  client — Money  paid  to   solidlor  on 
account  of  alimony  ordered  by  Cowl — Lien  for 
costs — Rule  94. 
A   soKeUor  hat  no  lien  for  eott*   tipon   moneys 
received  by  him  on  beha^  of  his  client  tcHdy  on 
account  of  alimony. 
This  was  an  application  by  a  wife  petitioner  in  a 
suit  for  dissolution  to  compel  her  former  solicitws 
to  refand  a  sum  of  money  which  had  been  paid  to 
them  as  her  solicitors  by  way  of  alimony,  under  an 
order  of  the  court  bearing  date  the  '29th  Jan.  1877. 
The  som  so  paid  amounted  to  lOOZ. 
On  the  28th  Feb.  1879  a  decree  nisi  was  pro- 
nounced in  the  suit. 

Subsequently  on  the  5th  May  1879  a  neir 
solicitor  was  appointed  on  behalf  of  the  petitioner 
by  order  of  the  court. 

At  the  time  the  change  of  solicitora  was  effected 
there  remained  in  the  hands  of  the  petitioner's 
late  solicitor  a  balance,  out  of  the  above  sum  of 
lOOi.,  of  3U.  10«.  on  which  he  claimed  a  lien  in 
respect  of  costs,  but  which  it  was  now  songht  to 
compel  hinr  to  pay  over  as  having  been  received 
solely  on  aooount  of  alimony. 
Man  appeared  on  behalf  of  the  applicant. 
Hodson  for  the  solicitor. — They  cited 
Ex  parte  Bremn«r ;  Bremner  v.  Brcmner  and  Btttt, 
15  L.  T.  Eep.  N.  S.  297  ;  L.  Eep.  1  P.  *D.  254;  38 
L.  J.  11,  P.  &  M. ; 
Be  Keatte,  L.  Bep.  12  Eq.  115. 
The  President  (Sir  James  Hannen). — The  Mth 
rule  provides  that  the  alimony  ordered  to  be  paid 
to  the  wife  shall  be  paid  to  her  or  "  to  some  person  ■ 
or  persons  to  be  nominated  in  writing  by  her,  and 
approved  by  the  court  as  trustee  or  trustees  on 
her  behalf."     The  rule  is  intended  for  the  protec- 

C<iJ  Beported  by  L.  D.  Fowlxb,  £aq.,  Buiista-at-I«w. 
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tion  of  the  wife  by  aeouring  to  her,  daring  the  pro- 
gress of  the  suit  as  well  M  •fterwards,  the  fonds 
which  are  ordered  to  be  piud  by  the  husband  for 
her  sapport.  The  present  case  is  distingaishable 
from  JBx  parte  Bremner,  becansa  there  the  peti- 
tioner had  nomiosted  her  solicitor  to  receive  the 
alimony  payable  to  her,  whereas  in  the  present 
case  she  has  not  done  so,  neither  is  there  anything 
to  show  that  she  has  ever  acqniesoed  in  his  receiv- 
ing it  in  prejndice  of  her  right.  The  money  was 
received  by  him  expressly  on  account  of  alimony. 
BeoeivinK  it  as  such,  it  was  his  duty  to  hand  it 
over  to  Uie  petitioner ;  and,  if  it  was  his  inten- 
tion to  assert  the  right  of  lien  which  he  now 
claims,  he  shoald  have  brought  it  distinctly  under 
the  notice  of  his  client.  The  balance  of  the  sum 
received  by  him  on  behalf  of  tlie  petitioner  most 
be  handed  over  to  her. 

Order  aeeonUngly. 
Solicitor  for  the  petitioner,  Hyatt. 


Supmz  Cflttrt  0f  liitota, 

— * — 

COURT  OF  APPEAL. 

8ITTIN0S   AT   LINCOLN'S   INN. 
Thwsday,  Jtme  19. 
(Before  Jakkb,  Baooauat,  and  Thesioek,  L.JJ.) 
Ex  parte  Gakxs  ;  Be  Baktokd.  (a) 
Debtor  and  erediior — 'Mortgage  of  all  grantor' t  pro- 
perty, preeent  and  future — Licence  to  laise — 13 
EUg.  e.  5. 
A  bond  fide  aeiigntnent  of  (he  whole  of  a  debtor's 
property,  prettnt  amd  future,  by  way  of  mortgage 
to  teeure  cm  exieUng  debt  atid  futwe  advances  to 
a  eertain  amownt,  is  not  void  as  against  the 
erediiore  of  the  grantor  under  the  13  Eliz.  e.  5, 
a*  neee««artly  (endt«M  to  defeat  or  delay  them. 
Veeision  of  Bacon,  0  J.  reversed. 

This  was  an  appeal  firom  a  decision  of  the  Chief 
Judge  in  Bankmptoy. 

By  a  bill  of  sale,  dated  the  27th  Nov.  1874, 
Samoel  Bamford,  a  farmer,  in  consideration  of  a 
past  debt  of  2481.,  assigned  to  William  Qames  "  all 
and  every  the  household  goods  and  furniture, 
stock-in-trade,  plate,  linen,  books,  china,  and  other 
household  effects  whatsoever,  horses,  saddles, 
harness,  and  other  accoutrements,  and  slso  all  the 
implements  of  husbandry,  crops  of  com  and  grain, 
and  live  and  dead  stock,  the  lease  of  Cilwhibart 
farm,  and  all  interest  in  the  said  lease  and  farm 
which  the  said  Samuel  Bamford  now  hath  or  mav 
hereafter  have  in  the  said  &rm;  and  also  all 
other  goods,  chattels,  and  effects  now  being,  or 
whi«^  shall  hereafter  be  in,  upon,  or  about  the 
neasnage  or  dwelling'hoase  called  Cilwhibart, 
now  occupied  by  the  said  Samuel  Bamford,  and 
the  ontbuildinKs  and  laodo  belonging  thereto,  and 
all  the  book  debts  and  other  debts  owing  to  the 
■aid  Samuel  Bamford,  and  all  other  the  personal 
estate  whatsoever  of  or  to  which  the  said  Samuel 
Bamford  is  now  and  from  time  to  time,  and  at  all 
times  hereafter  (during  the  continuance  of  this 
security),  shall  be  possessed  of  or  entitled  to,"  to 
■seure  the  repayment  of  the  2401.  and  farther 
SMtvaaoes,  not  exceeding,  with  the  sum  already 

(>)  Bavortod  by  H.  Put.  £■«..  INKtM»a-LMr.        " 
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advanced,  3001.  And  it  was  agreed  and  declared 
that  after  default  in  payment  it  shoald  be  lawful 
fbr  Games  to  recover  the  debts,  and  quietly  to 
receive  and  take  into  possession  and  hold  and 
enjoy  all  the  assigned  premises,  and  also  "  to  seize 
and  take  possession  of  any  household  goods  and 
furniture,  stock-in-trade,  and  other  goods,  ohattals, 
and  effects  which  may  or  shall  from  time  to  time 
be  substituted  in  lieu  of  the  said  household  goods 
and  furniture,  stock-in-trade,  goods,  chattels,  and 
effects,  or  any  part  thereof,  or  which  shall  for  the 
time  be  found  in  or  about  the  messuage  or  dwell- 
ing-house and  premises  ...  or  which  may  at  any 
time  hereafter   daring   the  continuanoe  of  this 

§  resent  secnrity  be  in  the  ooonpation  of  the  said 
amuel  Bamford,  either  in  the  lifetime  or  after 
the  decease  of  the  said  Samuel  Bamford,"  with 
power  to  sell,  Ac. 

Further  advances  amounting  to  nearly  501.  were 
afterwards  made. 

On  the  3rd  Nov.  1878  poasession  was  taken 
under  the  bill  of  sale,  and  the  property  comprised 
in  it  was  advertised  for  sale  on  the  19th  Deo. 

On  the  14th  Deo.  1878  Bamford  filed  a  liqnidft- 
tion  petition,  and  the  trustee  in  the  liquidation 
soon  afterwMrds  obtained  an  interim  iiganction 
restraining  Games  from  selling. 

On  a  motion  by  the  trustee  to  have  the  injono- 
tion  made  absolute,  the  County  Court  judge  heUl 
that  Games  was  entitled  to  the  goods  whidh 
belonged  to  the  debtor  on  the  27th  I!^v.  1874,  bat 
that  all  property  since  acquired  by  him  belongsS 
to  the  trustee. 

,  .Oyi^ped^tadSnes  frdm  the  latter  jjsrt  of  this 
order,  the  ChieT  Judge  held  that  the  bill  of  sale, 
so  far  as  it  purportiad  to  comprise  within  the 
security  after-acquired  property  of  the  debtor, 
was  invalid,  and  he  dismissed  the  appeal  with 
costs. 

From  this  decision  Games  again  appealed. 

E.  0.  WiUis  and  Maclean  for  the  appellant. — 
The  deed  was  bond  fide  executed  for  oar  benefit, 
and  though  it  would,  if  there  had  been  an  act  (^ 
bankruptcy,  be  void  under  the  bankrupt  law,  it  is 
not  voia  under  the  I3th  Eliz.  c.  5,  there  being  na 
evidence  of  any  intention  to  defeat  creditors  : 

Alton  V.  Barrison,  21  L.  T.  £ep.  N.  S.  282  ;  L.  Bep. 

4Ch.  fi23; 
HoWoyd  y.  ManhaU.  10  H.  ot  L.  Cas.  191 ; 
Allen  T.  Bonnstt,  21  L.  T.  Bep.  N.  S.  578 ;  L.  Bep.  S 
Ch.  577. 

Winslow,  Q.O.  (with  him  Bigham)  for  the  respon- 
dent.— We  say  that  an  assignment  by  a  debtor  of 
the  whole  of  his  property,  present  and  future,  to 
one  creditor  most  of  necessity  be  made  with  intent 
to  delay  or  defrand  creditors  within  the  13  Eliz. 
0.  5.    He  referred  to 

Freeman  r.  Pope,  23  L.  T.  Bep.  N.  S.  808  ;  L.  Bep. 

5  Ch.  538 ; 
Tinne'a  ease,  3  Co.  81 ; 
Xx  parte  BoOand ;  Be  CUneh,  29  L.  T.  Bep.  N.  S. 

Sb;  L.  I^.  17  Eq.  US  J 
Orakam  v.  Chapman,  12  C.  B.  85 ; 
Spenetr  r.  Blater,  38  L.  T.  Bep.  N.  S.  424;  L.  Bep. 

4Q.B.  Div.  13i 
Holmes  v.  P«nn«y,  8  K.  &  J.  90. 

Without  calling  for  a  reply, 

Jakes,  L.J.  said : — I  am  nnuble  to  agrc>e  with 
the  Chief  Judge.  There  was  a  bond  Me  debt  of 
2491.  due  to  the  gentleman  who  took  the  security. 
and  the  amount  for  which  the  deed  was  to  be  a 
seoority  was  limited  to  9001.  I  cannot  see  any 
evidence  of  on  intent  to  defeat  or  delay  creditors. 
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It  WBB  intended  that  the  grantor  shoald  renuna  in 
poeseasion  of  tfae  property  oomprised  in  the  deed, 
«nd  ehonld  carry  on  his  baatnees,  BubatittitinK 
Boir  ohattelB  for  thoee  which  he  sold  in  the 
ordinary  oonrse  of  buBinee^,  and  that  the  mort- 
gagee's aecnrity  shoald  continue  on  the  snbatitnted 
chattels.  Of  coarse  the  deed  conld  not  prevent 
the  grantor  from  applying  any  moneys  which  he 
veoeived  in  paying  his  creditors.  The  transaction 
was  nothing  more  or  less  t^ian  a  preference  of  thia 
particular  creditor,  and  snch  a  transaotion  is  only 
void  under  the  bankruptcy  law,  which  does  not 
apply  in  the  present  case,  because  tbe  deed  was 
executed  several  yean  before  the  bankraptoy  of 
the  grantor. 

BaiGOaixat,  L.  J. — I  am  of  the  same  opinion. 

Tezsibsr,  L.J. — I  am  sIbo  of  the  same  opinion. 
Two  points  have  been  raised :  firat,  the  point 
taken  before  the  County  Court  judge,  that  though 
the  deed  was  in  itself  valid,  it  did  not  confer  a 
right  to  the  afler-acquired  property,  but  that  point 
must  be  given  up,  because  it  is  covered  by  Holroyd 
y.  McurthaU  (ubi  trip.) ;  and  the  point  taken  before 
lihe  Chief  Judge,  tnat  the  deed  waa  void  under  the 
13  Eliz.  c.  5,  as  being  made  with  intent  to  defeat 
creditors.  The  deed  waa  no  doubt  an  act  of  bank- 
ruptcy, and  might  have  been  set  aside  on  that 
ground,  if  any  creditor  had  availed  himself  of  it 
in  time.  But  no  creditor  did  so,  and  the  time 
for  making  use  of  the  deed  as  an  act  of  bank- 
ruptcy has  passed.  K'o  conaequence  can  result 
from  an  act  of  which  creditora  might  have  taken 
advantage  if  they  had  come  in  time,  but  of  which 
they  did  not  take  advantage.  This  was  decided 
in  Ml«n  v.  Bonnet  {ubi  eup.).  In  the  woros  of 
Gi&rd,  L.J.  in  that  case :  "  If  a  given  transaotion 
of  this  description  cannot  be  treated  as  a  ground 
for  adjudication,  it  cannot  be  treated  as  having  the 
consequences  of  an  act  of  bankruptcy  in  any  sense  or 
for  any  purpose."  T^en,waB  the  deed  void  under  the 
13  Eliz.  c.  5  P  In  determining  that  question,  it  is 
immaterial  that  the  deed  assigned  the  whole  of 
the  debtor's  property,  present  and  future.  As  the 
same  learned  judge  (Giffard,  L.J.)  sajs  in  Alton  t. 
Harrison  (ubi  sup.) :  "I  have  no  hesitation  in  say- 
ing that  it  makes  no  difference  in  regard  to  the 
statute  of  Elizabeth  whether  the  deed  deals  with 
the  whole  or  only  a  part  of  the  grantor's  property. 
If  the  deed  is  hondfids — that  is,  if  it  is  not  a  mere 
cloak  for  retaining  a  benefit  to  the  grantor — it  is 
a  good  deed  under  the  statute  of  SUizabeth." 
Here  there  was  a  good  consideration  for  the  deed, 
namely,  a  past  debt,  which,  though  not  good  under 
the  Bankruptcy  Act,  is  good  under  the  13  Eliz. 
c.  6.  I  am  therefore  of  opinion  that  the  transaotion 
was  perfectly  bond  fide,  and  that  there  was  no  intent 
to  defeat  creditors. 

Appeal  accordingly  allowed  with  eo»t$. 

Solicitor  for  the  appellant,  /.  H.  Wrentmore. 
Solicitors  for  the  respondent,  BeU,  Brodrieh, 
and  Qray. 


Thursday,  July  17. 
(Before  Jajcss,  Bbxtt,  and  Conoir,  L.JJ.] 
Ex  parte  Jones  ;  Be  Gbisbsll.  (a) 
Bankruptey — Married  womcm — Separate  etlate— 

Debt    eontracled    dwring    eovoriure  —  Bebtoi'i 

eummone — Bankruptey  Aet  1869,  w.  6, 7. 
A  married  woman  ecmnot  be  made  a  batOervpi  m 

reepeet  of  a  <2eM  or  dbKgatUm  eotiiraeled  bg  Iter 

after  her  mairriage,  dUhough  the  ha*  proper^ 

eatUed  to  her  eefparate  «m. 
This  was    an    appeal    from    a    decision   of  Mr. 
Begistrar   Brougham,  sitting  as  Chief  Judge  in 
Bsnkraptcy. 

The  facts  of  the  case  were  brie^  as  follows: 

On  the  8th  Jan.  1879  Charles  Edmund  Gristdl 
entered  into  a  contract  with  Frederick  Jones,  n 
auctioneer,  for  the  purchase  of  a  house  at  lea- 
caster  Gate  for  10,500{.  Jones  required  a  deposit 
of  5002.  to  be  made,  and  Mrs.  GrisBell,  who  niider 
a  settlement  executed  on  her  marriage  with  Charles 
Edmund  Grissell  waa  entitled  to  certain  property 
for  her  separate  use,  was  induced  tp  sign  a  cuqae 
for  500i.  on  her  own  baokere,  and  to  hand  it  to 
Jones. 

Payment  of  the  cheque  was,  by  Mrs.  Grissell's 
directions,  refused  when  It  was  presented  to  the 
bankers. 

Thereupon  Jones  isaned  a  dtibtor'B  snmmoiu 
against  Mrs.  Grissell  for  5002. 

Mrs.  Grissell  resisted  the  summons  on  the 
ground  that,  being  a  married  woman,  she  was  not 
subject  to  the  bankruptcy  law. 

Tile  registrar  adopted  that  view,  and  dismissed 
the  summons. 

From  this  decision  Jones  appealed. 

Winelow,  Q.C.  and  Crispe  for  lAio  appellant.— It 
has  never  been  decided  whether  a  married  wooua 
who  has  separate  property  can  be  made  a  bankmpt 
under  the  Bankruptcy  Act  1869 ;  but  in  Ez  pari» 
HoUand,  Be  Heneage  (30  L.  T.  Rep.  N.  S.  106; 
L.  Bep.  9  Ch.  307),  Mellish,  L.J.  expressed  an 
opinion  rather  in  favour  of  our  oontention.  "I 
am  not,"  said  he,  "  quite  satisfied  that  if  the  lady 
(whom  it  waa  sought  to  make  bankrupt  in  that 
case)  had  been  shown  to  hav?  separate  proper^, 
it  might  not  have  made  a  difference,  becaase,  ij 
the  lat  section  of  the  Aot  (the  Married  Womea's 
Property  Act  1870),  a  married  woman  may  be  • 
trader ;  and  it  i^pears  to  me  that,  if  a  macriad 
woman  became  u  trader,  and  had  trade  anets,  it 
would  be  analogous  to  cases  under  the  cnatom  d 
the  City  of  London,  under  which  it  was  net 
unusual  for  a  married  woman  to  be  made  a 
bankrupt.  And  I  ahonld  be  Barry  to  say  that 
there  is  no  way  of  making  a  married  woman') 
separate  property  liable  except  in  equity;  fv 
instance,  such  property  aa  she  might  have 
aoquired  as  a  trader.  But  I  think  the  Act  oabf 
tnakkee  her  liable  in  respect  of  her  sepaiate  pro- 
perby,  and  I  do  not  see  how  she  can  be  maoe  a 
bankropt  unless  she  has  been  shown  to  have 
separate  property."  [Bkbtt,  L.J. — ^l^ie  Lori 
Jnstioe  adds,  "  It  is  not  necessary  to  daoidB 
the  other  question  now,  but  I  do  not  wish  to 
prejudice  the  question  when  it  shall  arise.'*  Are 
you  not  t^ing  to  make  his  words  prejudice  ^ 
question  PJ  The  1st  section  of  the  Married 
Women's  Property  Act  1870  makes  the  sqjatate 
earnings  of  married  women  their  separate  pio- 

(a)  Baportad  'bf  H,  PaiT,  Esq.,  Btnlahaallaw 
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perty,  and  we  ny  that  the  effect  of  that  is  to 
lender  them  liable  to  be  made  baokrnpt  aa 
married  women  trading  onder  the  ooatom  of 
the  City  of  London  w«re  nnder  the  old  law. 
Ab  Mr.  Cooke  says  in  hia  Baakrapfe  lAm 
(p.  36),  "'Every  reason  that  iodaoea  the  oonrta 
(tt  law  to  make  a  ferns  eovert  parsoBally  liaUa 
for  her  oontracta,  eqaaUy  operates  to  make  her 
Bobject  to  bankruptcy ;  and  it  woald  be  the 
height  of  cruelty  to  determine  that  a  woman 
shoold  be  taken  in  execution  for  her  debts,  and 
at  the  same  time  preclude  her  from  that  benefit 
which  the  Legislature  aSbrda  to  hoaeat  and  in- 
dnstrious  traders,  sinking  under  the  pressure  of 
undeserved  misfortune."  In  many  cases  under 
theoldlawa  married  woman  ooMld  be  macle  bank- 
mpk: 

La  Tie  t.  PhOipe.  1  Wm.  VL  570; 

Jfa  parte  Hear  and  vnfe,  8  Bro.  C.  C.  968; 

Sx  parte  FratiU,  7  Binff.  762. 

By  the  Bankruptcy  Act  1861,  a.  09,  the  diatintiioa 
between  trader  and  non-trader  aa  respeota  liability 
to  be  made  bankrupt  was  siboliBhed.  [Bkbtt,  L.  J. 
—But  one  must  still  be  a  debtor,  and  a  murried 
woman  cannot  be  sued  aa  a  debtor.]  Under  the 
Judicature  Act  a  married  woman  can  be  sued. 
Order  XVL,  r.  8,  of  the  Bnles  of  Court  1875  pro- 
Tides  that  married  women  may  sue  and  derend 
any  action  by  their  guardians  appointed  for  that 
purpose ;  therefore  they  may  be  sued.  They  also 
referred  to 

Dan  ▼•  Frmaid,  35  L.  T.  Bep.  N.  S.  551. 

Da  Qem,  Q.C.  and  Bsals,  for  the  respondenta, 
were  not  called  upon. 

Jajcu,  L.  J. — I  am  of  opinion  that  thia  appeal 
cannot  be  maintained.  Before  modem  legialanon, 
it  is  adositted  that  the  law  was  clearly  established, 
wad  that  it  was  ooiriectly  laid  down  by  Mr.  Cooke 
in  bis  "Treaiaae  m  the  Bankrupt  Laws"  (p. 
47)  thus :  "  It  seems  now  to  be  decided  that, 
alchoogh  the  husband  and  wife  live  separate  by 
deed,  and  the  wife  has  a  separate  mMntenance, 
yet  that  she  cannot  become  l^ally  responsible  for 
contracts  which  she  may  enter  into,  as  if  she  were 
sole  and  unmarried ;  and  that^  therefore,  she  can- 
not be  sued  as  a  feme  eole  while  the  relationship 
of  marriage  subsists  between  them,  and  while  she 
and  her  husband  are  living  in  the  kingdom.  And 
if  this  is  the  case,  it  follows  that  no  ooiumiasion. 
can  be  supported  against  her  under  such  oironm- 
stances."  That  was  the  state  of  the  law  when 
Mr.  Cooke's  work  was  published.  When  was  the 
law  altered  P  Can  a  woman  be  sued  as  a  feme 
tola  because  she  has  separate  property?  The 
Married  Women's  Property  Act  1870  makes  no 
provision  for  suing  a  married  woman  except  for 
debts  contracted  by  her  before  marriage.  If  she 
is  not  liable  to  be  sued  as  a  feme  sole,  that  is,  in 
what  used  to  be  called  a  common  law  action,  she 
is  not  liable  to  be  sued  as  a  debtor  at  alL  The 
liability  in  equity  is  to  have  her  separate  estate 
taken  from  her  for  the  benefit  of  the  person  with 
whom  she  has  contracted  on  the  faith  of  it.  It  is 
a  special  equitable  remedy  arising  out  of  a  special 
equitable  right.  She  is  not  a  deibtor  in  any  sense 
of  the  word,  and,  not  being  a  debtor,  the  whole 
foundation  of  the  case  Mis.  A  debtor's  sununons 
is  a  summons  against  a  debtor.  She  is  not  a 
debtor,  and  there  is,  therefore,  no  legal  authority 
to  issue  a  debtor's  summons  against  her,  and  no  1 


proceedings  in  bankruptcy  fboaded  upon  it  can  be 
effectually  taken. 

Bkett,  Ii.J. — ^It  seems  to  ma  that  under  the  old 
Bankrnptcy  Acts  no  person. could  be  made  a  bank- 
rupt who-  was  net  bodi  a  debtor  and  a  trader 
within  the  meaniag  of  the  Acts,  and  no  person 
was  a  debtor  withm  the  meaning  of  the  Acts 
unless  a  remedy  could  be  had  against  him  as  upon 
and  for  a  debt.  As  a  general  rule,  a  married 
woman  could  not  be  either  a  debtor  or  a  trader ; 
but  there  were  some  exceptions  to  that  rule — for 
instance,  married  women  carrying  on  trade  in  the 
city  of  London  by  the  custom  of  London,  who 
could  be  bolh  traciers  and  debtors,  and  therefore 
such  married  women  were  within  the  Bankruptcy 
Acts.  So,  too,  the  wife  of  a  convict  could  teade 
and  become  a  debtor.  It  is  said  that  nnder  the 
present  Btedmiptey  Act  a  person  not  •  trader 
may  be  made  bankrupt.  True ;  but  if  the 
appellant's  case  is  to  prevail,  the  argument  must 
go  this  length,  that  since  the  passing  of  the 
Bankruptcy  Act  1869  any  married  woman  may 
be  made  a  bankrupt.  That  Act  has  removed  the 
condition  of  trading,  but  the  other  oondEtion 
remains  precisely  as  biefbre.  It  is  stilt  necessary 
that  the  person  who  is  to  be  made  a  bankrm>t 
should  be  a  debtor,  that  is,  a  person  who  can  oe 
sued  as  upon  and  for  a  debt.  A  married  woman 
cannot  be  sued  aa  upon  and  for  a  debt,  either  in  a 
oonrt  of  equity  or  in  a  court  of  law.  The  peonfiar 
remedy  in  a  court  of  equity  is  only  against  her 
separate  property  so  long  as  it  exists,  tmt  that  is 
n«>t  a  remedy  against  her  as  upon  and  for  a  debt. 
I  think,  therefore,  that  no  marned  woman,  beeaose 
she  has  separate  property,  can  be  sued  as  a  debtor, 
or  be  made  a  bankrupt. 

GonoK,  L.  J. — I  think  the  Judicature  Acts  have- 
nothing  to  do  with  this  case,  nor  has  the  Married. 
Women's  Property  Act  1870  either.  The  question 
is  whether  this  lady  is  a  debtor  within  the  meanrng 
of  the  Bankrnptcy  Act  1869.  The  Judicature 
Acts  have  pv«n  no  new  rights  against  married 
woqien,  but  have  only  made  a  difference  in  the 
mode  in  which  they  may  be  sued.  A  debtor  must 
be  liable  to  all  the  consequences  of  a  judgment 
against  him  personally,  but  that  is  not  the 
position  of  a  married  woman.  Formerly  a  court 
of  equity,  and  now  all  the  divisions  of  the  High 
Court,  would  compel  the  satisfaction  of  an  engage- 
ment out  of  her  separate  property.  But  ^a 
principle,  as  it  was  express^  by  James,  IlJ.  in 
the  case  of  T%«  London  Chartered  Bank  of 
Auttfxdia  y.  Lemprtere  <29  L.  T.  Bep.  N.  S.  186 ; 
L.  Bep.  4  P.  C.  597),  is  that  the  married  woman 
intenas  to  contract  so  as  to  make  her  separate 
property  the  debtor.  It  is  not  the  woman  as  a 
woman  who  becomes  liable,  but  her  engagement 
has  made  that  part  of  her  property  which  is 
settled  to  her  separate  use  the  deotor  and  liable 
to  satisfy  her  engagements.  She  herself  is  not  a 
debtor  within  the  meaning  of  the  Bankruptcy 
AjBt,  and  therefore  she  cannot  be  made  a  bank- 
rupt. 

Jppeol  aewrdiugly  ditmitsed,  witt  costs. 

Solicitor  for  the  appellant,  /.  OUrdUsione. 

Solicitor  for  the  respondent,  i9.  B.  Booth. 
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(Before  Jakss,  Brett,  and  Cotton,  L.JJ.) 

E»  parte  Moribr  ;  Be  Willis,  (a) 

Banhrvptcy — Proof — Equitable   eet  -  off —  Mutual 

eredii—Bankruptey  Act  1869,  aeet.  89. 
At.  the  time  of  the  ttoppage  of  a  bank  there  was 
standing  to  the  eremt  of  <m  joint  aceotmt  of  a 
h-other  and  sieter,  at  executors  of  the  will  of 
iheir  late  father,  a  sum  of  14041.,  and  the  brother's 
ovm  airrent  account  with  the  bank  was  overdrawn 
to  the  extent  of  12061.    The  brother  was  sole  resi- 
duary legatee  under  the  wiU.  Securities  had  been 
set  apart  to  answer  the  legacies  bequeathed  by  the 
vnU,  and  all  the  debts  and  funeral  and  testamentary 
expenses  had  been  paid,  except  a  smaU  sum  for 
taxes  on  the  testator's  house  and  a  solicitor's  bill 
sf  costs.  The  brother  claimed  to  setoff  Oie  balance 
iue  to  the  bank  from  his  own  account  against  the 
balance  due  from  the  bank  on  the  joint  account  : 
Held,  that  the  set-off  could  ttot  be  allowed,  for  that  Ae 
rule  of  equitable  sfi-off  or  nwiwd  credit  could  not 
apply  unless  the  brother  was  so  muth  the  person 
solely  beneficially  interested  in  the  balance  stand- 
ing to  the  credit  of  the  joint  account  that  a  court 
of  equity,  viithout   any  terms  or  any  furtiwr 
inquiry,  would  have  obliged  Oie  sister  to  tranter 
that  balance  irUo  her  brother's  name  alone. 
This   was   an   appeal   from  a   decision  of   Mr. 
Begistrar  Pepys,  sitting  aa  Chief  Jadge  in  Baak- 
raptoy. 
The  foots  of  the  case  were  briefly  as  follows  : 
At  the  time  of  the  stoppage  of  Willis,  Percival, 
and  Co.,  bankers,  B.  Morier  had  overdrawn  his 
•nrrent  aooonnt  with   them   to   the   extent   of 
12062.  2s.  3d. 

At  the  same  time  there  was  standing  in  the 
tank  to  the  credit  of  the  joint  aooonnt  of  B.  Morier 
and  his  sister,  as  ezeontors  of  the  will  of  their 
father,  who  had  died  in  July  1877,  a  sam  of 
1404Z.  5s.  6d. 

B.  Morier  was  the  sole  residnary  legatee  nnder 
the  will. 

The  testator's  debts,  with  one  ezoaption,  and 
ibneral  and  testamentary  expenses  had  all  been 
](aid  at  the  date  of  the  stoppage  of  the  bank,  and 
secnrities  had  been  set  apart  to  answer  oertain 
kgades  and  annuities  beiqueathed  by  the  will. 
The  debt  unpaid  was  a  sum  of  lOZ.  for  taxes  in 
vespect  of  the  teststor's  house  up  to  Liady-day 
18/8,  and  a  snm  of  50!.  for  costs  was  due  to  the 
solicitors  of  the  executors  in  relation  to  the 
estate. 

Sabjeot  to  these  debts  of  60Z.  and  to  the  suffi- 
ciency of  the  securities  set  apart  to  ansiter  the 
legacies  and  annuities,  the  balance  standing  to 
the  joint  account  of  B.  Morier  and  his  sister  was 
in  equity  the  sole  property  of  B.  Morier. 

Under  these  circumstances  he  claimed  to  set  off 
the  12062.  2s.  3d.  due  from  him  to  the  bankers 
•(gainst  the  14042.  bs.  6d.  due  from  them  on  the 
joint  account,  and  to  prove  in  the  liquidation  of 
the  bankers  for  the  balance  of  1982.  3«.  3d. 

The  Begistrar  held  that  the  set-off  could  not  be 
allowed,  hut  that  Morier  must  pay  the  12062. 2s,  3d. 
to  the  trustee  in  the  liquidation,  and  thftt  he  and 
kis  sister  must  prove  in  the  liquidation  for  the 
14042.  bs.  6d. 
From  this  decision  Morier  appealed. 
D<  Oex,  Q.C.  and  Finlay  Knight,  for  the  appel- 
hat.— Bailey  y.  Fin<A,  (25  L.  T.  Bep.  N.  8.  871 ; 

(a)  Baportod  tij  H.  FuT,  Eiiq.,  Buii«ter.«t-I«w. 


L.  Bep.  7  Q.  B.  84)  is  strongly  in  favour  of  our 
contention  that  we  are  entitled  to  a  set-oS.  There 
the  defendant  had  one  account  with  the  bank  in 
his  own  name,  and  had  overdrawn  it  at  the  time 
when  the  bank  stopped  payment;  and  he  bad 
another  account  in  his  own  name  "  as  executor  of 
the  late  Mrs.  A.,"  under  whose  will  he  was  sole 
residnary  le^tee ;  and,  thongh  there  were  oerttia 
bequests  which  he  had  not  yet  provided  for,  it  was 
held  that  he  was  entitled  to  set  off  the  balanw 
standing  to  his  credit  upon  the  executorship 
accooDt  against  the  claim  of  the  bank  in  respect 
of  bis  overdraft.  [Jaubs,  L.J. — In  that  case  there 
was  a  legal  set-off  unless  a  countervailing  equity 
could  be  established ;  here  there  is  no  legal  set- 
off, and  the  onus  is  on  yon  to  set  np  an  equity.] 
In  Cochrane  v.  Oreen  (3  L.  T.  Bep.  N.  S.  475;  9 
C.  B.  N.  8.  448)  it  was  held  that  where  A.  has  a 
money  demand  against  B.,  and  B.  (though  a 
trustee)  has  a  money  demand  against  A.,  which 
but  for  the  intervention  of  the  trus^i  would  have 
constituted  a  good  legal  set-off  against  A's 
demand,  the  latter  may  be  pleaded  by  way  of 
equitable  set-off.  Bailey  v.  Johnson  (24  L.  T.  Bep. 
N.  8.  711 ;  L.  Beo.  6  Ex.  279)  is  a  strong  authority 
in  our  hvour.  There  the  defendant,  having  beeo 
adjudicated  bankrupt  on  a  debtot-'s  summoai 
issued  by  a  banking  firm,  a  trustee  was  appointed, 
who  realised  the  estate  and  paid  the  proceeds  into 
the  bank  of  the  banking  firm,  in  porsuance  of  a 
resolution  of  creditors.  The  banking  tirm  were 
afterwards  adjudicated  bankrupts,  the  sum  paid 
in  by  the  trustee  then  standing  to  his  credit  in 
their  books.  Afterwards  the  order  adjudicating 
the  defendant  bankrupt  was  reversed  on  appeal, 
and  no  order  was  made  under  the  Slst  section  of 
the  Bankruptcy  Act  1869  as  to  his  property ;  and 
in  an  action  brought  by  the  trustee  in  the  bank- 
ruptcy of  the  banking  firm  against  the  defendant 
to  recover  the  amount  of  his  debt  to  them,  it  was 
held  that  the  defendant  was  entitled  to  set  off  the 
amount  so  paid  into  the  bank  by  the  trustee  in 
his  bankruptcy,  either  as  an  equitable  set-off  or  as 
a  mutual  credit;  and  that  decision  was  affirmed  on 
appeal :  (27  L.  T.  Bep.  N.  8.  714;  L.  Bep.  7  Sx. 
263.) 

Winslow,  Q.G.  and  Bomer,  for  the  respondent, 
were  not  called  npon. 

Jahes,  L.J. — This  may  be  a  hard  case,  hut  of 
of  course  we  must  deal  with  it  only  on  goienl 
principles.  In  this  case  there  were  two  accounts, 
one  of  which  was  an  account  of  A.,  and  the  other 
was  the  account  of  A.  and  B.  It  is  aaid  that  A 
and  B.  were  executors,  and  that  A.  was  the  resi- 
duary legatee  of  the  whole  of  the  fund.  The  fnnd 
had  never  been  liquidated  so  as  to  become  a  trust 
fund.  There  never  had  been — ^what  Mr.  De  Gex 
said  there  had  been — anything  approaching  to  a 
liquidation.  There  never  was  anything  lixe  or 
approaching  to  a  settlement  of  accounts,  so  that 
we  could  say  that  at  any  particular  moment 
the  fund  standing  in  the  bank  to  the  credit 
of  A.  and  B.  had  become  by  the  condnct 
of  the  parties,  A.  and  B.,  the  trust  moneys 
of  A.,  so  as  to  make  it  clear  that  they  were 
trustees.  Unless  it  could  be  made  out  that  they 
were  clearly  trustees  of  this  fnnd,  it  seems  to 
me  that  there  is  not  an  equitable  set-off  because 
the  amount  is  dae  in  antre  droit,  and  where  it  is 
due  in  autre  droit  the  only  exception  that  eciui^ 
has  introduced  into  the  principle  of  a  legal  aetniff 
is  where  the  money  is  really  and  traly  the  pro- 
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perty  oi  tbe  ono,  though  in  the  name  of  the  other ; 
not  that  the  resalt  of  the  accounts,  ir  tiikcn,  would 
show  that  the  ultimate  balance  would  bu  his  pro- 
perty, hut  that  it  is  nothing  but  what  we  used  to 
call  in  tbe  Privy  Council  a  bon  ami  account — that 
ia  to  say,  a  fund  put  by  one  roan  into  the  name  of 
another  merely  for  his  own.  convenience.  I  have 
referred  more  than  once  in  illustration  of  this 
principle  to  the  case  of  /one*  v.  Mossop  (3  Hare, 
068).  There,  by  great  good  luck,  the  plaintiff  waa 
enabled  to  obtain  an  equitable  aet-o£F.  Tbe  plain- 
tiff in  that  cace  was  a  bond  debtor  of  a  man  of  the 
name  of  John  Beed.  John  Beed  died  intestate, 
leaving  his  only  son  his  sole  next  of  kin.  That 
son  afterwards  became  insolvent  and  died,  and 
the  assignee  in  insolvency  took  out  administration 
de  honi*  non  to  the  father,  and  then  sued  upon  che 
bond.  It  80  happened  that  the  bond  debtor  was  a 
creditor  of  the  son  upon  a  distinct  account,  having 
paid  a  sum  of  money  for  which  he  was  surety. 
Then  he  filed  a  hill  to  have  the  debt  due  from 
tbe  son  set  off  against  tbe  bond  on  which  the 
assignee  was  suing  him  as  the  legal  personal 
representative  of  the  father.  He  bad  the  great 
good  luck  to  succeed  in  obtaining  that  set-off, 
but  upon  this  ground,  that  tbe  answer  contained 
a  distinct  admission  to  this  effect,  that  the  assignee 
says  "  that  be  believes  the  money  due  upon  the 
bond  was  part  of  the  net  residue  of  his  estate,  and 
that  tbe  same  became  legally  and  equitably  tbe 
absolute  property  of  Biohard  Beed,  his  son,  and 
that  he  (the  son)  became  entitled  to  recover  the 
moneys  due  thereon  for  his  own  .use  and  benefit. 
The  defendant  admits  that  he  accepted  the  office 
of  assignee,  and  that  thereby  the  estate  and  effects 
of  Bicbard  Beed  (the  son)  became  vested  in  him, 
and,  among  other  things,  the  equitable  and  bene- 
ficial ownership  in  the  bond."  Now,  upon  that 
the  learned  pnd^  says  (3  Hare,  571):  "A  very 
slight  variation  la  the  answer  from  its  present 
shape  might  have  concluded  the  case,  as  against 
the  plaintiff,  on  this  motion.  But  if  the  effect  of 
the  answer  he  that  before  the  30th  Jan.  183U,  the 
date  of  the  vestry  order,  Bicbard  Beed,  as  admini- 
strator and  next  of  kin  of  John  Beed,  had  become 
beneficial  owner  of  tbe  bond,  there  is  no  technical 
reason  founded  in  the  origin  of  his  claim  why  the 
court  should  not  treat  the  bond  as  his."  That  was 
because  there  was  a  clear  admission  that  the  whole 
thing  had  become  legally  and  equitably  the  abso- 
late  property  of  Bichard  Beed,  the  son,  and  that 
he  had  become  the  beneficial  owner,  and  it  was 
that  beneficial  ownership  which  had  become  vested 
in  the  assignee  in  insolvency.  If  there  had  been 
any  variation  it  would  have  become  his  absolutely. 
There  was  another  thing  in  that  case  to  which  I 
may  as  well  draw  attention,  and  it  is  this  :  there 
was  a  difficulty  arising  in  that  oase,  because  in  a 
subsequent  part  of  the  answer  the  defendant  says 
that  "  he  believes  certain  of  the  debts  of  John 
still  remain  undischarged,  and  that  there  are  suffi- 
cient assets  to  pay  the  debts,  exclusive  of  the 
bond,  and  he  submits  that  he  is  not  bound  to  set 
forth  what  debts  ore  unpaid.  After  the  suggestion 
that  the  debts  of  John  Beed  had  not  been  fully 
paid,  I  felt  a  difficulty  (oontinnes  Wigram,  Y.C.) 
in  treating  the  money  doe  upon  the  bond  other- 
wise than  as  the  assets  of  John  Beed;  but  the 
admission  in  the  answer  is  moat  distinct— that  tbe 
bond  itself  is  part  of  the  beneficial  estate  of 
Bichard  Beed,  and  that  tbe  defendant  obtained 
letters   of    administration   empowering   him  to 


recover  it,  not  as  part  of  the  estate  of  John, 
but  as  part  of  the  estate  of  the  insol- 
vent. I  think  that  that  admission  relieves  tbe 
case  of  all  difficulty  with  regard  to  the  fact  of  the 
debts  being  due  in  different  rights."  It  is  quite 
clear  to  mo  that,  if  there  had  not  been  that  distinct 
admission  that  some  of  the  debts  were  unpaid,  tbe 
Vice- Chancellor  would  have  been  able  to  say,  "The 
surplus  belongs  to  him,  and  I  will  treat  it  in  that 
way."  That  seems  to  me  to  be  the  principle  upon 
which  we  must  proceed  in  this  case.  If  there  were 
anything  to  show  that  the  sister  had  joined  the 
brother  in  acknowledging  (either  in  words  or  in 
substance)  that  the  money  in  the  bank  was  part 
of  the  net  residue  belonging  to  him,  then  this  case 
would  have  b«en  brought  within  the  ordinary 
principle  which  applies  to  the  case  of  a  debt  due 
from  a  man  and  a  debt  due  to  the  trustee  of  that 
man  by  his  creditor.  That  seems  to  me  to  make 
a  distinction  between  this  oase  and  those  under 
which  Mr.  De  Uex  has  suggested  that  he  would 
be  entitled  to  the  net  balance,  whatever  it  may  be. 
Tbe  net  balance  must  be  ascertained,  so  as  to  make 
it  a  trust  fund  before  those  cases  can  become 
applicable.  The  only  other  case  with  which  it  is 
important  to  deal  is  that  of  Bailey  v.  Fineh  (uhi 
•up.).  It  was  a  case  in  the  Queen's  Bench.  There 
all  the  learned  judges  start  with  this,  which  of 
course  distinguishes  that  case  from  the  present — 
that  in  point  of  law  there  was  no  debt  except 
upon  taking  the  two  accounts  together.  The 
mere  fact  of  their  being  put  and  on  different 
pages  would  be  no  more  than  if  it  hsd  gone 
over  from  one  page  to  another  page  of  the 
ledger  of  the  bank.  It  was  a  mere  matter  of 
account,  just  as  if,  as  I  suggested  during  the  argu- 
ment, a  man  kept  a  farm  account,  a  colliery 
account,  and  a  house  account,  each  separately  for 
his  own  convenience,  in  order  to  ascertain  how  the 
moneys  came  in  and  how  they  have  been  applied. 
In  Bailey  v.  Fineh  the  judges  start  with  that,  and 
tbey  arrive  at  the  conclusion  that,  there  being 
that  legal  right  (not  an  equitable  set-off),  there 
being  a  legal  debt  in  respect  of  the  balance  of 
those  items  on  both  sides,  there  was  no  notice 
of  any  sufficient  equity  to  countervail  that  legal 
right.  It  is  not  necessary  to  consider  exactly 
how  that  would  have  been  if  there  had  been  any 
claim  made  by  some  persons  having  claims  a^^inst 
the  estate.  However,  what  I  have  stated  is  the 
ratio  deeidandi  in  that  oasn,  and  that  is  all  that  it 
is  necessary  for  us  to  deal  with.  But  in  the  pre- 
sent case  it  is  quite  clear,  though  no  doubt>the 
sister  acted  to  assist  her  brother  in  getting  as 
much  as  they  could  out  of  what  they  lost  through 
tbe  bank's  failure,  that  this  was  their  position. 
They  were  in  the  position  of  joint  creditors  of  the 
bank,  having  a  joint  asvet  in  tbe  bank,  and  having 
joint  liabilities  to  discharge  in  respect  of  which 
that  joint  asset  was  liable.  For  the  brother  and 
sister  had  incurred  debts  as  exeoators ;  there  waa 
a  debt  due  to  the  solicitor,  and  there  was  a  debt 
due  for  rent,  rates,  and  taxes  in  respect  of  a  lease- 
hold house  upon  which  the  two  were  liable,  and 
they  had  this  joint  credit  to  draw  upon  for  the 
purpose  of  meeting  those  joint  liabilities.  It 
appears  to  me  that  we  cannot  take  an  account  of 
the  estate,  and  say  that  upon  taking  saoh  account 
there  would  be  a  large  snm  due  to  the  residuary 
legatee,  and  that  that  fact  converts  that  which 
was  a  debt  due  from  the  bank  to  the  two  into  a 
debt  due  from  tbe  bank  to  the  two  as  tmsteea  for 
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the  one.  That  is  a  proceeding  which  never  has  been 
taken  in  these  case  of  equitable  set-off,  which  is 
itself  an  invention  and  deduction  of  the  courts  of 
equity.  An  equitable  set-off  was  always  confined 
to  otses  where  there  was  a  plain  and  distinct 
admission,  or  distinct  evidence  of  its  being  a 
simple  liquidated  and  ascertained  trust,  and  never 
applied  to  cases  vfhere  the  account  of  the  two 
wonid  result  upon  a  final  settlement  of  all  the 
acoonnts  between  them  in  a  balance  in  favour  of 
the  one.  That  seems  to  me  to  be  the  distinction 
between  the  cases,  and  I  think  accounts  have  never 
yet  been  taken  to  see  how  much  of  a  fund  standing 
in  a  bank  in  the  names  of  two  persons  would 
ultimately  turn  out  to  be  the  property  oE  the  one 
80  as  to  enable  that  one  to  have  a  set-off  as  against 
the  bank.  It  may  be  a  hard  case,  but  I  oo  not 
think  we  can  dissent  from  the  decision  of  the 
registrar  without  introducing  an  altogether  new 
prmoiple,  which  might  be  attended  with  great 
inconvenience ;  but  at  all  events  it  would  be  intro- 
daoing  a  new  principle,  for  which  there  is  no 
gronnd  either  in  principle  or  in  authority. 

Bkktt,  L.J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

CoTTOw,  L.J. — I  have  arrived  at  the  same  oon- 
dusion.  Of  course  we  must  not  adapt  our 
decisions  to  the  exigencies  of  cases  unless  we  find 
there  is  some  rule  or  principle  to  enable  us  to 
do  so.  The  question  we  have  to  decide  is  whether 
there  can  be  an  equitable  set-off  as  between  the 
two  acconnts  kept  with  the  bank,  one  in  the  name 
of  Mr.  Morier  and  the  other  in  the  name  of  Ifr. 
Morier  and  his  sister,  who  ere  co-executors.  Of 
course  it  is  perfectly  clear  that  there  oan  be  no 
set-off  at  law.  Mr.  De  Giex  aaya  tba,t  we  must 
look  to  the  equitable  rights,  and  no  doubt,  it  he 
could  establish  that  the  name  of  Miss  Morier  is 
there  simply  as  joint  trustee  with  her  brother  and 
for  her  brother,  then  it  would  be  to  all  intents  and 
purposes  in  equity  her  brother's  property,  and  he 
wotud  be  right  in  saying  there  ought  to  be  a  set- 
off. But  what  is  it  P  This  is  really  part  of  the 
estate  of  the  testator  of  whom  they  were  joint 
executors.  It  was,  as  I  understand,  either  wholly 
or  in  part,  a  sum  standing  to  the  credit  of  the 
testator,  and  transferred  to  them  as  executors  as 
part  of  his  estate,  and,  if  it  was,  clearly  transferred 
to  them  for  the  purpose  of  the  administration  as 
an  executorship  account — that  is  to  say,  an  account 
which  was  liable  to  pay  all  the  debts  and  liabilities 
and  all  other  payments,  such  as  legacies,  and  also 
to  make  provision  for  the  annuities  and  for  all 
expenses  which  executors  must  incur  in  the  ad- 
ministration of  the  estate.  In  my  opinion  we 
cannot  hold  that  this  at  the  time  of  the  bankruptcy 
was  no  longer  executorship  money,  but  was  money 
held  by  the  two  as  trustees  for  Mr.  Morier,  unless 
we  oan  see  that  that  has  been  done  which  enables 
us  to  say  that  this  was  liquidated  and  ascertained 
to  be  a  clear  net  residue  which  Mr.  Morier  was 
entitled  to  have  carried  over  to  him  absolutely 
without  any  further  accounts  being  taken  or  any- 
thing farther  being  done.  I  asked  to  look  at  the 
agreement  between  the  parties,  to  see  what  they 
had  really  done,  whether  there  had  been  any 
agreemei:t  or  declaration  by  Miss  Morier  that  after 
'the  provision  that  had  been  made  the  whole  of 
the  balance  of  the  estate  was  the  clear  residue 
belonging  to  her  brother.  But  that  is  not  there. 
There  was  some  agreement  as  to  how  certain 
things  were  to  be  provided  for,  and  there  was 


an  arrangement  as  to  change  of  investment, 
and  an  agreement  by  the  brother  to  indemnify 
the  sister,  but  nothing  like  the  taking  of  an 
account  so  as  to  satisfactorily  ascertain  uiat  tihiS' 
sum  no  longer  was  to  be  held  by  them  in  their 

i'oint  names  as  an  executorship  account,  but  to  be 
leld  by  them  in  their  joint  names  as  a  simple 
trust  fund  to  which  Mr.  Morier  was  entitled  as 
the  absolute  sole  beneficial  owner.  Therefon, 
looking  to  that,  I  am  of  opinion  that,  there  being 
no  set-off  at  law,  the  property  is  so  situated  ia 
equity  that  there  can  be  no  set-off  at  equity  either. 
There  are  only  two  cases  which  were  very  much 
pressed  upon  us  by  Mr.  De  Gez.  Bailey  v.  johtuori 
{ubi  tup.)  was  one  where  the  bankruptcy  had  been 
annulled,  and  a  set-off  was  allowed  as  between  the 
money  which  had  been  paid  in  by  the  trustee 
before  the  bankruptcy  was  annulled  and  the 
account  of  the  person  who  was  adjudicated  bank- 
rupt. But  then  that  was  certainly  decided  by  the 
Exchequer  Chamber  on  the  ground  that,  under 
the  Act  of  Parliament,  on  the  annulling  of  the 
bankruptcy,  the  property  reverted  to  the  person 
who  had  been  declared  bankrupt  from  that  time, 
and  became  his  from  the  time  it  was  paid  into  the 
bank,  and  therefore  it  was  a  case  of  set-off.  In 
the  other  case — Bailey  v.  Fineh — I  think  it  really 
nnnecessary  to  express  any  opinion  whether  tne 
court,  in  dealing  with  the  matter,  correctly  applied 
the  equicable  principles  to  the  ciroamstances  of 
the  case ;  but  what  they  did  decide  was  this :  they 
had  to  deal  -.vith  the  legal  right  of  set-off  because 
both  the  acconnts  were  the  accounts  of  one  per- 
son,  and  at  law  there  was  a  set-off,  but  it  was 
attempted  to  prevent  that  from  having  effect 
from  the  fact  that  one  of  those  accoontB  w«» 
opened  in  the  name  of  the  customer  as  executor. 
The  principle  upon  which  the  judges  decided  that 
case  was  this.  There  ifas  a  legal  right  to  set-off  i 
but  was  there  a  sufficient  equitable  ground  for 
preventing  the  legal  right*  of  set-off  being  carried 
into  effect  P  As  I  nndisrstand  it,  the  principle  of 
that  decision  (whether  right  or  wrong)  was  not 
that  this  fund  was  a  trust  fund  by  the  nature  of 
the  accounts,  or  that  the  bank  had  notice  of  that, 
but  that  they  had  notice  that  it  was  an  acooiint 
against  which  claims  were  likely  to  be  made,  and 
that  if  claims  had  at  the  time  of  the  bankruptcy 
been  made  against  them,  that  would  have  pre- 
vented the  legal  right  of  set-off  from  arising,  bat 
that,  as  it  was  not  shown  that  there  were  any 
equitable  claims  as  against  this  fund,  the  Ieg*t 
right  of  set-off  could  not  be  interfered  with.  That 
is  the  ratio  decidendi,  as  I  understand  it.  It  is 
nnnecessary  to  say  how  one  would  have  decided 
such  a  case,  or  whether  it  was  a  correct  application 
of  the  law,  for  it  in  no  way  touches  this  case. 
The  question  we  have  to  deal  with  is  whether, 
when  there  is  no  legal  right  of  set-off,  it  can  be 
said  that  the  fund  in  the  name  of  the  two  so 
absolutely  belongs  to  one  of  them  that  we  must 
treat  it  as  his  property,  and  require  the  balance  b> 
be  struck  between  the  two  accounts. 

Britt,  L.J. — The  account  standing  in  the  names 
of  the  brother  and  sister  oonld  not  have  been 
brought  within  the  rule  of  equitable  set-off  or 
mutual  credit  unless  Morier  was  so  much  the  per- 
son solely  beneficially  interested  that  a  court  <rf 
equity,  without  any  terms  or  any  further  inqnizy^ 
would  have  obliged  the  sister  to  transGer  the 
account  into  her  brother's  name  alone. 

Jaues,  L.J. — The  appeal  will  be  dismissed  irith 
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'Oosts.  I  think  what  Brett,  L.J.  has  said  ezpresaea 
in  a  few  wonls  the  whole  oE  what  we  have  been 
mjiag.  He  has  expressed  it  very  nearly  in  the 
hognage  of  a  code. 

Solicitors  for  the  appellants,  Bridget,  SawieU, 
mi  Co. 

Solicitors  for  the  respondent,  Lawranee,  Pl«w$, 
^ati  Baiter. 


SITTINGS  AT  WESTMINSTEB. 
May  1  and  2. 

(Before  Brauwzll,  6A60AiJiA.T,  and  Thesisxb, 

L.JJ.) 

ICykbs  v.  Defbixs;  Sisdohs  c.  L^wjKXiiCE.(a) 

Praclice — Oosts — Order  that  tueeeasful  party  ihaU 

not    recover    eoitt — Juritdiction  of  Dieisiotutl 

Court— Order  LV. 
A.  Dtvisiunol  Gowrt  hat  power  under  Order  LV.  to 

make  an  order  depriving  a  party,  toho  hat  been 

tueeeisful  in  a  eaee  trttd  by  a  jury,  of  eoete, 

aUhough  no  <»pplieation  ivo*  made  to  the  judge 

ai  the  trioi. 
Ix  Siddons  ▼.  Lawrence  the  action  was  for  mali- 
iaoua  prosecntion,  and  was  tri<>d  before  Gleasby,  B., 
with  a  jary,  at  Oakham  on  the  19th  March  1878, 
when  a  verdict  was  foand  lor  the  plaintiff  with 
«ne  farthing  damages.  The  plaintiff  applied  for 
«  certificate  to  entitle  him  to  costs,  which  the 
learned  judge  refused  to  grant.  No  applieation 
as  to  costs  was  made  by  the  defendant.  No 
further  proceeding  was  taken  by  either  party 
vntil  after  the  decision  by  tbe  House  of  Lords  in 
the  case  of  Gamett  v.  Bradley  (39  L.  T.  fiep.  N.  S. 
^1 ;  L.  Bep.  3  App.  Gas.  944),  on  the  6th  June  1878. 
On, the  22nd  June  1878  tbe  plaintiff  delivered  his 
bill  of  costs  for  taxation,  wfaicfa  was  adjourned  to 
enable  tbe  defendant  to  consult  counsel.  On  the 
3rd  July  1878  the  plaintiff^s  costs  were  taxed  at 
€7?.  19«.  id.  On  the  6tb  July  1878  a  summons  was 
taken  out  before  Cleasby,  B.,  to  stay  execution, 
which  was  heard  before  Lindley,  J.,  in  the  absence 
«f  Clessby ,  P.,  on  circuit,  on  the  23rd  July  1878,  when 
the  learned  j  adge  stayed  execution  for  twenty-eight 
days,  the  defendant  undertaking  to  apply,  within 
loorteen  days,  for  an  order  to  deprive  the  plaintiff 
dt  costs.  (Jn  the  23rd  July  1878  the  defendant,  in 
pursuance  of  that  undertaking,  gave  notice  of 
motion  for  an  order,  under  Order  LV.  of  the  Judi- 
cature Act  1875,  that  tbe  plaintiff  should  bear  and 
pay  bis  own  costs  of  the  action.  That  motion 
came  on  to  be  heard  before  Mellor  and  Manisty,  JJ. 
and  Pollock,  B.,  on  tbe  2nd  Dec.  1878,  when  it  was 
objected  that  the  court  had  no  power  to  entertain 
the  application,  and  that  the  application  was  too  late. 
The  Court  took  time  to  consider,  and  on  the  2  Ist  Dec. 
jadgment  was  delivered  by  Manisty,  J.,  who  said 
tbat  the  court  were  of  opinion  that  neither  of  tbe 
objections  could  be  sustained,  and  ordered  the  case 
to  stand  for  further  consideration  on  the  merits. 
Prom  this  decision  (which  is  reported  L.  Bep.  4 
Q.  B.  Div.  95,  100)  the  plaintiff  appealed.  The 
same  point,  as  to  the  power  of  a  divisional  court  to 
entertain  an  application  to  deprive  a  plaintiff,  who 
had  obtained  a  verdict  at  tbe  trial,  of  costs,  was 
raised  in  Myers  v.  Defriet,  in  which  case  the 
plaintiff,  who  had  recovered  one  farthing  damages 
for  a  libel,  appealed  from  the  order  of  Kelly,  O.B. 
•ad  Haddleston,  B.  depriving  him  of  costs.  The 
two  appeals  were  heard  together. 

(a)  Beportad  by  P.  B.  Hutcbus,  £*q.,  Batrlater-at-ljiw. 


Murphy,  Q.O.  and  W.  E.  Clay  for  the  plaintiff 
in  Myert  v.  Defries,  and  W.  Qraham  for  the 
plaintiff  in  Siddom  v.  Laterenee. — By  Order  LV., 
oosts  are  in  the  discretion  of  tbe  court,  "  provided 
that  where  any  action  or  issue  is  tried  by  a  jxuj 
the  costs  shall  follow  the  event,  unless  upon  appli- 
cation made  at  the  trial  for  good  cause  shown  the 
judge  before  whom  such  action  or  issue  is  tried,  or 
the  court,  shall  otherwise  order."  It  is  clear  that 
the  words  "  upon  application  made  at  the  trial,  for 
good  cause  sbo?m,"  apply  to  tbe  court,  as  well  as 
to  the  judge,  and  the  result  is,  that  in  all  oases  the 
unsuccessful  party  must  apply  at  the  trial,  if  he 
wishes  to  deprive  the  successful  party  of  costs, 
and  the  only  jurisdiction  which  the  order  gives  to 
the  court  in  the  matter  is  by  way  of  appeal  from 
the  judge,  who  has  refused  or  acceded  to  an  appli- 
cation made  at  the  trial.  Also  the  court  cannot 
deal  with  the  question  of  costs,  nnless  "  for  good 
cause  shown.  The  order  gives  no  power  to 
deprive  a  plaintiff  of  costs  after  judgment.  Bat 
even  if  the  court  ever  had  jurisdiction  in  such 
cases  as  these,  that  jurisdiction  is  taken  away  by 
sect.  17  of  the  Appellate  Jurisdiction  Act  1876 
(39  &  40  Vict.  c.  69),  and  Order  L'VILa,r.  I,  which 
contains  provisions  as  to  what  matters  are  to  ba 
dealt  with  by  a  single  judge,  and  what  by  a  divi- 
sional court.  Kynatton  v.  Maekinder  (37  L.  T. 
Bep.  N.  S.  390 ;  47  L.  J.  76,  Q.  B.,  0.  P.,  and  Ex. 
Div.)  was  also  cited. 

Oateg,  Q.C.  and  Edward  FoUoek  for  the  dafen- 
dant  in  Myers  v.  Defriet,  and  0.  A.  Cripps  for  the 
defendant  in  Siddons  v.  Ijawrenee. — The  Divisional 
Court  had  jurisdiction  in  these  cases :  Baker  t. 
0<iket  (35  L.  T.  Bep.  N.  S.  832  ;  L.  Bep.  2  Q.  3. 
Div.  171),  per  Go(UEbam,  O.J.,  and  Brett,  L.J.: 
Qeneral  Steam  Naoigafion  Company  v.  London 
and  Edinburgh  Shipping  Oompany  (36  L.  T.  Bep. 
•N.  S.  743 ;  L.  Bep.  2  Ex.  Div.  467).  per  Huddles- 
ton,  B.  The  jurisdiction  given  by  Order  LV.  to 
the  court  is  original ;  it  cannot  be  appellate,  for 
by  sect.  49  of  tbe  Judicature  Act  of  1873  (36  &  37 
Vict.  c.  66)  there  is  no  apbeal  from  orders  as  to 
costs  except  by  leave.  Order  LV.  means  that  the 
party  ultimately  successful  shall  recover  costs 
(see  the  judgment  of  Lord  Blackburn  in  Oamett  v. 
Bradley,  39  L.  T.  Bep.  N.  S.  at  p.  265 ;  L.  Bep. 
3  App. , Gas.  at  pp.  964,  965).  Therefore  "the 
event"  means  final  judgment,  not  the  verdict, 
and  it  cannot  have  been  intended  that  there  should 
be  no  power  of  dealing  with  costs  except  upon 
application  made  at  the  trial,  for  in  many  cases 
tbe  event  would  not  be  known  at  the  trial. 

Murphy,  Q.G.  in  reply. — There  is  no  judicial 
antbority  against  the  appellants'  contention.  The 
opinions  relied  on  by  the  other  side  were  extra- 
judicial, for  the  present  point  did  not  arise  in  the 
cases  referred  to.  Moreover,  Baker  v.  Oakes  was 
not  argued  for  the  respondent. 

Bbaitwbll,  L.J. — I  am  of  opinion  that  these  ap- 
peals ought  to  be  dismissed.  The  question  turns 
on  the  words  in  Order  LV.,  "or  the  court  shall 
otherwise  order."  Now,  do  those  words  mean  that 
the  court  may  otherwise  order  on  appeal  from  the 
judge,  as  Mr.  Murphy  says  the;^meanP  Another 
meaning  is,  that  the  court  has  independent  juris- 
diction to  make  an  order  depriving  a  successful 
party  of  cosis.  I  am  of  opinion  that  the  latter  is 
the  correct  view,  and  that  it  was  necessary  that 
those  words  should  be  put  in ;  for  what  can  the 
words  of  the  order  mean  ?  They  cannot  mean 
that  the  costs  are  to  fo'.low  the  event  of  the  ver- 
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diet,  for  possibljr  the  only  qnestion  on  which  the 
verdict  is  given  is  a  single  issue,  and  the  verdict 
may  be  for  one  party,  and  jadgment  may  be  given 
for  the  other.  Therefore,  if  the  costs  were  to 
follow  the  event  of  the  verdict,  the  moat  anjnst 
consequences  might  take  piace.  I  think  the  order 
mast  mean  this,  that  the  costs  of  the  cause  shall 
follow  the  event  of  the  cause,  unless  an  order  is 
made  to  the  contrary.    If  this  is  so,  it  seems  im- 

Sossible  but  that  the  court  shall  have  power  to 
eal  with  the  question  of  costs.  The  event  of  the 
cause  may  not  be  known  to  the  judge  at  the  trial ; 
8  particular  issue  only  may  be  sent  down  for  trial, 
and  then  the  judge  would  not  know  in  whose 
iavour  the  judgment  in  the  cause  would  be  entered. 
There  is  also  another  possible  condition  of  oir- 
cnmstancea ;  suppose  something  were  presented 
to  the  conrt  which  was  not  in  evidence  before  the 
judge  at  the  trial,  and  they  were  to  say  that  it 
would  be  a  good  cause  for  depriving  a  suocessfal 
party  of  his  costs.  For  instance,  if  an  action  were 
brought  against  a  newspaper  for  liDel,  and  forty 
shillings  damages  were  recovered ;  then  suppose 
it  were  shown  to  the  court  that  for  the  same  libel  the 
same  man  had  already  sued  some  other  person,  and 
had  recovered  substantial  damages,  and  had  cleared 
his  character  (I  do  not  wish  to  decide  this,  but  I 
am  supposing  that  in  such  a  case  the  court  would 
deprive  the  plaintiff  of  his  costs  if  they  had  power 
to  do  so),  what  is  to  be  done  if  the  contention  on 
behalf  of  the  appellants  is  correct  ?  S  appose  it  is 
not  the  &ult  of  the  parties  that  matters  were  not 
brought  forward  at  the  trial  which  would  have  a 
material  bearing  on  the  question  of  costs.  The 
judge  may  not  know  all  at  the  time  of  the  trial, 
and  new  materials  may  be  brought  before  the 
court  afterwards.  Looking  at  all  these  cironm- 
staocee,  I  think  it  is  impossible  to  say  that  the 
court  cannot  have  jurisdiction.  There  are  two 
classes  of  oases  :  first,  where  the  event  of  the  cause 
is  not  known  to  the  judge  at  the  trial ;  and  secondly, 
where  theevent  is  known  to  the  judgeat  the  trial,  but 
collateral  circumstances  are  afterwards  brought  to 
the  knowledge  of  the  court,  showing  a  reason  why 
the  costs  should  not  foUotr  the  event  in  the  ordi- 
nary  way.  It  seems  to  me,  therefore,  that  these 
words  "  or  the  court "  are  necessary  for  the  par- 
pose  of  carrying  out  the  intention  of  the  order*.  I 
do  not  think  it  coald  have  been  intended  by  the 
Legislature  that  the  conrt  should  make  an  order 
as  to  costs  on  materials  which  the  judge  at  the 
trial  could  have  acted  upon  if  be  had  thought 
fit.  I  think  the  words  were  put  in  for  another 
purpose,  that  is  to  give  the  conrt  an  inde- 
pendent power  of  dealing  with  the  question 
of  costs ;  but,  being  in,  they  are  there  compre- 
hending the  case  where  the  judge  has  had  full 
materials  before  him  at  the  time  of  the  trial,  and 
it  seems,  therefore,  that  they  give  practically  a 
power  of  appeal  from  the  judge.  I  agree  that  no 
oonrt  onght  to  do  otherwise  than  consider  that 
there  is  a  primd  fade  right  to  costs  in  favour  of 
the  party  who  is  successful  in  the  event.  There 
is  by  Order  LY.  a  general  discretion  over  costs, 
bn^  ns  a  general  rule  costs  are  to  follow  the  event 
where  a  jury  try  tihe  cause  and  give  a  verdict ; 
then  comes  a  renewal  of  the  discretion,  subject  to 
this,  that  the  court  should  not  "  otherwise  order  " 
unless  there  was  something  to  induce  them  to 
overrule  the  presumption  in  favour  of  the  success- 
ful party's  right  to  recover  costs.  The  words  are 
there,  and  they  are  there  for  a  purpose,  and  on 


the  oonstmction  of  Order  LY.,  I  am  of  opinion 
that  the  court  has  power  to  deal  with  costs  m  the 
way  that  has  been  done  in  these  two  cases.  As  to 
the  Appellate  Jurisdiction  Act,  I  can  see  nothing 
in  it  to  prohibit  the  conrt  from  dealing  witJi  oosbi, 
and  this  rather  corroborates  the  general  opinion 
at  which  I  have  arrived. 

BiOGALLAT,  L.J. — Thesiger,  L.J.  agreea  with  the 
opinion  expressed  by  Bramwell,  L.J.,  and  there- 
fore, although  I  have  entertained  doubts  on  the 
question,  which  are  not  removed,  as  there  is  so 
great  a  concurrence  of  opinion,  I  cannot  dissent 
from  the  judgment  of  the  court. 

Thesioeo,  L.J. — In  each  of  these  two  appeals  a 
divisional  court  has  held  that  they  had  origiiud 
jurisdiction  as  to  costs,  and  has  exercised  it. 
In  my  opinion  the  courts  had  jurisdiction,  and  had 
a  discretion  with  which  we  have  no  power  to  inter- 
fere. The  question  turns  on  Order  LY.,  and  I 
confess  that  the  construotion  of  that  order  ap- 
peared not  to  be  free  from  doubt.  I  have  had 
doubts  during  the  argument,  bat  they  are  cleared 
up  now,  and  I  concur  with  Bramwell,  Ii.J.  The 
role  begins  by  making  an  alteration  in  common 
law  causes  as  to  costs,  by  the  words  "  the  costs  of  . 
and  incident  to  all  proceedings  in  the  High  Court 
shall  be  in  the  discretion  of  the  court ;  that  is 
the  general  rule,  and  sect.  49  of  the  Jadicatnre 
Act  of  1873,  by  which  "  no  order  made  by  the 
High  Court  of  Justice  or  any  judce  thereof  .  .  . 
as  to  costs  only,  which  by  law  ace  left  to 
the  discretion  of  the  court,  shall  be  subject  to 
any  appeal,  except  by  leave,"  Ao. ;  therefore, 
primd faeie,  costs  are  in  the  discretion  of  the  court, 
and  there  is  no  appeal.  But  there  are  exceptions, 
which  are  introduced  by  the  words  which  follow. 
The  first  exception  relates  to  the  rules  of  equity, 
by  which  trustees,  mortgaj^ees,  and  others  had  a 
right  to  costs  under  certain  circnmstances,  and 
those  rights  are  preserved.  The  next  exception 
refers  to  the  Common  Law  Divisions  of  th^  High 
Court  of  Justice,  and  provides  that  "  where  any 
action  or  issue  is  tried  by  a  jury  the  costs  shall 
follow  the  event,  unless  upon  application  made  at 
the  trial,  for  good  cause  shown,  the  judge 
before  whom  such  action  or  issue  is  tried,  or  the 
court,  shall  otherwise  order."  In  the  first  place,  it 
is  contended  that  this  proviso  does  not  constitute 
two  tribunals,  each  of  which  has  primary  original 
jurisdiction  as  to  costs,  but  that  it  gives  power  to 
the  judge  and  an  appeal  to  the  court.  I  thiuk  this 
view  is  not  maintainable,  but  that  on  the  construc- 
tion of  the  order  it  cannot  mean  anything  bat  that 
there  are  to  be  two  tribunals  with  alternative 
primary  original  j  urisdiction.  The  other  construo- 
tion would  involve  inserting  after  the  words  "or 
the  court "  the  words  "  by  way  of  appeal."  Bat 
the  appellants  then  argae  that  both  the  judge 
and  thefcourt  are  bound  by  the  oondi  tions  whi«i 
are  inserted  in  the  order  by  the  words  "upon 
application  made  at  the  trial,  for  good  cause 
shown."  It  is  said  that  these  words  are  applicable 
to  the  conrt  as  well  as  to  the  judg^e.  In  my  opinion 
that  oontehtion  is  not  maintainable.  I  admit  that 
the  words  can  apply  to  both  limbs  of  the  sentence, 
and  may  apply  more  grammatically  to  Ixith,  but  if 
you  leave  out  the  words  "  the  judge,  &a." — so  as  to 
read  it  "unless  upon  application  made  at  the 
trial,  for  good  cause  shown  ....  the  court  shall 
otherwise  order" — it  makes  absurdity.  I  think 
it  means  either  the  judRo  before  whom  the  action 
i  or  issue  is  tried,  on  application  made  at  the  trial 
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for  good  cause  Hhowii,  or  the  coarb.  Then  it  is 
said  for  the  appellants  that  the  coart  only  is  to 
have  jarisdiction  where  the  coart  has  seisin  of 
the  case,  and  is  the  tribanal  where  the  e^ent  is 
'determined.  I  cannot  agree  with  that  contention ; 
it  involves  the  insertion  of  words  to  that  effect  in 
the  order,  and  they  have  pat  them  in  when  dealing 
with  the  judge,  but  where  the  order  speaks  of  the 
«onrt  there  are  no  such  words,  it  therefore 
appears  to  me  that,  while  the  Legislstnre  has  pro- 
vided an  ezoeption  to  the  general  rale  as  to  costs 
in  cases  of  trial  by  jury,  they  give  a  discretion  of 
some  kind  to  the  judge,  but  they  leave  the  general 
rule  nntonched  as  to  the  court.  I  think  there  is  a 
cliscretion  with  which  no  court  can  inter- 
fere, if  we  look  at  sect.  49  of  the  Judicature 
Act  of  1873.  That  is  my  view  on  the 
construction  of  Order  LY.,  and  it  is  confirmed 
4)y  authority.  In  Baker  v.  Oaket  it  is  true 
this  was  not  the  point  for  decision,  but  Cock- 
bum,  C.J.  and  Brett,  L.J.  both  expressed  an 
opinion  in  favour  of  the  view  which  I  have  adopted. 
In  The  Qeneral  Steam  Navigation  Company  v. 
The  London  and  Edinburgh  Shipping  Company 
the  point  was  raised,  but  not  decided.  Hud- 
iHeston,  B.  gave  an  opinion,  but  Kelly,  C.B. 
^ve  no  opinion ;  but  in  a  later  case  (unreported) 
he  gave  an  opinioi;  in  accordance  with  our  view, 
and  three  other  jadges  have  given  judgment  to 
the  same  effect  (L.  Bep.  4  Q.  B.  Div.  95).  Then,  as 
to  the  Appellate  Jarisdiction  Act,  sect.  17, 1  think 
the  Legislature  did  not  mean  to  bind  the  court  by 
a  hard  and  fast  rule,  but  that  it  is  only  a  direction, 
and,  for  the  reasons  given  by  Bramwell,  L.J.,  I 
think  chat  section  does  not  assist  the  appellants. 
Lastly,  in  Siddona  y.Lavirenee  it  is  said  tnat  where 
the  costs  had  been  taxed,  and  after  the  allocatur, 
and  when  judgment  had  been  signed,  the  plaintiff 
cannot  be  deprived  ot  costs.  That  may  be  a  g;ood 
reason  for  not  interfering,  bnt,*if  the  discretion  of 
the  court  is  absolute,  we  cannot  interfere  with  the 
exercise  of  that  discretion. 

Judgment  afimed  in  both  eatee,  with  costs. 

Solicitors  for  plaintiff  in  Myers  v.  De fries,  0,  S. 
and  H.  Brandon. 

Solicitor  for  defendant,  John  Hands. 

Solicitors  forplaintiff  in  Siddons  v.  Lawrenee, 
Beaumont  and  Warren  for  Atter  and  Broum,  Peter- 
borough. 

Solicitors  for  defendant,  P.  B.  T.  Toynibee  for 
Toynbee,  Larken,  and  Toynbee,  Lincoln. 


Mayl7  and29. 

(Before  Bbakwili^  Baooallat,  and  Thxsioxb, 

L.JJ.) 

Besondo  v.'Chattob  and  anothxb.  (a) 

APPtAL  PBOK  TBX  COMKON  PLBA8  DIVISION. 

Praetiee— Security  for  costs — Plaintiff  temporarily 

resident  in  England. 

A  plaintiff,  who  is  a  foreigner,  domiciled  abroad,  amd 

luu  come  to  England  for  the  purpose  of  bringing 

the  action,  and  intends  to  leave  England  as  soon 

as  the  action  is  decided,  cannot  be  compelled  to 

give  security  for  costs. 

Ten  action  was  broaght  bv  the  plaintiff,  who  was 

a  foreigner,  against  the  defendants,  as  executors 

of  a  person  named  John  Fdster,  to  recover  certain 

arrears  of  an  annuity,  which  were  alleged  to  have 

been  due  from  the  testator  to  the  plaintiff.    The 

(a}  Bapeitod  hj  F.  B.  HvrcHias,  E<q.,  Builcter«^Law. 


Statement  of  claim  alleged  that  Mr.  Foster  entered 
into  an  agreement  with  the  plaintiff,  by  which  it 
was  provided  that,  in  consideration  of  the  plain- 
tiff going  abroad,  and  continuing  to  reside  abroad, 
Mr.  Foster  was  to  pay  her  an  annuity  as  long  as 
she  lived.  The  statement  of  claim  further  alleged 
that  the  plaintiff  had  resided  abroad  since  the 
making  of  the  agreement,  until  she  came  to  this 
country,  temporarily,  for  the  purpose  of  the  pre- 
sent a^ion.  From  the  affidavits  which  were  filed, 
the  court  came  to  the  conclusion  that  the  plaintiff 
was  in  this  country  bond  fide  for  the  purpose  of 
carrying  on  the  action,  but  only  temporarily,  and 
intendM  to  go  abroad  again  when  the  action  was 
decided.  On  the  application  of  the  defendants, 
Lindley,  J.  made  an  order  at  chambers  that  the 
plaintm  should  give  security  for  costs. 

This  order  was  rescinded  by  the  Common  Fleas 
Division,  and  the  defendants  appealed. 

May  17. — FuUarton,  for  the  defendaoto,  re* 
ferred  to 

Goodmn  v.  Archer,  2  P.  Whm.  452 ; 

Adderlay  r.  Smith,  1  Dickeni,  355 ; 

/hJce  de  Montellano  r.  Chnsttn,  5  M.  ft  S.  508; 

Ain'Ua  v.  Bimt,  17  Beav.  57  ; 

Pray  v.  Bdie,  1  T.  Eep.  267  j 

Ciragno  v.  Hatian,  6  Tannt.  20 ; 

Jaeobt  r.  Stevenson,  1  B.  &  P.  9S ; 

Anon.  8  Taunt.  737  ; 

Oliva  V.  Johnson,  5  B.  &  A.  906 ; 

Jfaylor  y.  Josephs,  10  J.  B.  Moore,  522 ; 

Dotoling  v.  Barman,  6  M.  &  W.  131 : 

Taminseo  t.  Paeifieo,  7  Ex.  816 ;  21  L.  J.  276,  Ex. ; 

8t.  Lagsr  v.  Dv  Kuovo,  2  Soott  N.  B.  587 ; 

Cambottie  v.  InngaU,  1  W.  B.  53S ; 

Siotn&urn  v.  Carter,  22  L.  T.  Sep.  O.  S.  123, ;  2 

W.  B.80; 
Svanty  r.  Svanty,  4  E.  &  J.  237  ; 
Baebum  v.  Andrew,  80  L.  T.  Bep.  N.  3. 15;  L.  Bep. 

9QB.  118: 
Westenbtrg  y.  Mortimor;  32  L.  T.  Bap.  N.  S.  402 ; 

li.  Bep.  10  C  .P.  438. 

Lumley  Smith,  for  the  plaintiff,  in  addition  to 
the  above  authorities,  referred  to 

i)itimmoiid  V.  TiOmghist,  16  Q.  B.  740 ; 
Oumey  v.  Key,  3  Bowl.  P.  C.  559. 
FuUarton,  in  reply,  cited 
Calvert  v.  Say,  2  T  ft  C.  Kx.  217. 

Our.  adv.  vuU. 
May    27.— The    foHowing    judgments     were 
delivered. 

Thbsioib,  L.J. — I  have  been  asked  to  deliver 
judgment  first,  although  there  is  no  difference  in 
the  result  at  which  the  members  of  the  court  have 
arrived.  The  case  comes  before  us  as  an  appeal 
by  the  defendant  from  an  order  of  a  divisional 
court,  rescinding  an  order  of  Lindley,  J.,  by  which 
the  plaintiff  had  been  directed  to  give  security  for 
costs.  The  action  is  bronght  against  the  executors 
of  a  person  named  Foster,  to  recover  certain 
arrears  of  an  annuity  alleged  to  be  payable  to  the 
plaintiff  under  an  agreement,  by  which  Mr.  Foster, 
in  consideration  of  the  plaintifc  going  and  residing 
abroad,  agreed  to  pay  her  an  annuity  for  as  long 
as  she  might  live.  The  statement  of  claim  alleges 
that  the  plaintiff  has  resided  abroad  since  the 
making  of  the  ag^reement,  until  she  came  tem- 
porarily to  this  country  for  the  purpose  of  the 
present  action ;  and  it  is  out  of  the  statement  of 
claim,  and  on  the  affidavits  which  have  been 
filed,  that  the  question  of  security  for  costs  arises. 
It  is  sufficient  to  say  that,  in  my  opinion,  the  true 
inference  to  be  drawn  from  the  facts  is  that  the 
plidntiff  is  bond  fide  here  ^for  the  purpose  of  this 
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action,  bat  ia  only  temporarily  here,  and  if  the 
acticb  ia  determined  in  her  favoar  will  certainly 
leave  this  coantry,  and  very  probably,  if  the  action 
is  determined  against  her,  will  leave  the  coantry 
under  sach  circomstanoea  aa  to  prevent  the  de- 
fendants from  aaocessftilly  iaaning  procesa  for  the 
costs  of  this  action.  Therefore,  anless  there  is 
a  settled  practice  that  under  aach  circnm- 
stances  a  plaintiS  cannot  be  ordered  to  give 
security  for  costs,  there  is  some  reason 
why  the  plaintiff  in  this  case  should  be  called 
upon  to  give  security.  Bnt  the  Common  Fleas 
IKvision  nave  decided  that  the  established  mie  of 
practice  ia  that,  whether  the  pluntiS  be  a 
foreigner  or  an  Englishman,  where  he  ia  resident 
m  this  country  at  the  time  of  the  application 
for  an  order  for  security  for  coata,  though  only 
temporarily  so  resident,  the  courts  have  no  power 
to  require  him  to  give  security.  I  think  this  de- 
cision ia  right,  ana^  in  order  to  show  that  it  is  so, 
it  is  necessary  to  go  into  the  cases  which  have 
been  referred  to  on  the  point.  In  favour  of  the 
view  that  a  plaintiff  who  is  temporarily  resident 
within  the  jurisdiction  cannot  be  compelled  to 
give  security  for  costs  there  are  five  cases  in  which 
the  point  has  been  decided.  In  1815,  Oiragno  v. 
SoBsan  (6  Taunt.  20} ;  in  1819,  an  Anonymous  case 
(8  Taunt.  737) ;  in  1827,  WiUis  v.  Qarhutt  (1  Y.  & 
J.  511} ;  in  1840,  Bowling  v.  Harmon  (6  M.  &  W. 
131);  and  in  1852.  Tambieco  v.  Padfico  (7  Ex. 
816).  So  far  I  have  only  referred  to  the  authori- 
ties at  common  law,  and  in  addition  to  these 
decisions  the  text  books  on  common  law  practice, 
Tiz.,  Chitty's  Archbold's  Practice,  vol.  2,  p.  1415, 
12th  edit.,  and  Lush's  Practice,  voL  2,  p.  931, 
8rd  edit.,  state  the  rule  to  the  same  effect,  though 
some  doubt  is  expressed,  because  there  have  been 
deoisiona  to  the  contrary.  Three  deoisiona  have 
been  cited  in  argument,  which  were  aupposed  to 
be  contrary  to  the  conclusion  at  which  the  coart 
below  has  arrived ;  but  two  of  these  cases, 
when  examined,  appear  to  be  no  aathority 
for  the  proposition  to  support  which  they 
were  cited.  These  are  Naylor  v.  Joseph  (10 
J.  B.  Moore,  522)  and  Gumey  v.  Key  (3  Dowl. 
P.C.  559) ;  for  in  both  those  cases,  though  the 
plaintifEs  may  have  been  within  the  juriadiction  of 
the  court  when  the  actions  were  brought,  yet  it  is 
clear  that  when  the  applications  for  security  for 
costs  were  made  they  were  out  of  the  jurisdiction. 
Therefore  there  ia  only  one  case  which  is  really  in 
favour  of  the  contention  that  security  for  costs  can 
be  ordered  in  a  case  like  the  present,  and  that  is 
Oliva  V.  Johnson  (5  B.  &  A.  908),  decided  in 
1822.  That  case  was  decided  by  the  Court  of 
Queen's  Bench  after  Ciragno  v.  Hassan  (6  Taunt. 
20),  and  the  Anonymous  case  (8  Taunt.  737)  had 
been  decided  in  the  Common  Fleas,  and  neither  of 
these  cases  were  cited.  But  when  the  point  came 
before  the  Court  of  Ezcheqaer  in  1840  in  Bowling 
V.  Harman  (6  M.  &  W.  131),  although  Oliva  v. 
Johnson  was  not  cited,  yet  (as  pointed  out  by 
Martin,  B.,  in  Tambiseo  v.  Pacifico  (7  Ex.  816),  it  is 
clear  that  it  must  have  been  in  the  mind  of  one  of 
the  judges  at  least,  for  Parke,  B.,  who  took  part 
in  the  decision  in  BoteUng  v.  Harman,  had  been 
counsel  in  Oliva  v.  Johnson ;  and,  besides,  when 
the  point  came  again  before  the  Court  of 
Exchequer  in  Tambiseo  v.  Pacifico,  Oliva  v. 
Johnson  was  cited,  and,  notwithstanding  that 
decision,  the  court  followed  what  seems  to 
•ne    to  be,  with  one   exception,   the  unanimous 


view  that  has  been  taken,  and  decided  that 
security  for  costs  could  not  be  ordered;  and 
in  all  the  cases,  except  Oliva  v.  Johnson,  it  may 
be  observed  that  the  courts  did  not  deal  with  Um 
question  aa  if  they  had  to  decide  whether  security 
for  costs  might  reasonably  be  ordered,  but  in  all 
these  cases  they  have  decided  on  the  settled 
practice  of  the  courts.  That  is  how  the  question 
stands,  so  far  as  the  common  law  authorities  are 
concerned,  and  it  seems  impossible,  on  that  state  of' 
the  decisions,  to  hold  otherwise  than  as  the  Com- 
mon Pleas  Division  have  held.  Bat  Mr.  Fullartoa 
says  that  there  ore  some  cases  in  equity  which' 
are  in  conflict  with  their  decision.  The  first  of 
these  cases  is  Ainslie  v.  iSitm«  (17  Beav.  57),  decided 
in  1853.  No  doabt  in  that  case  the  rule  previoosly 
laid  down  in  the  common  law  courts  was  not 
followed  by  the  Master  of  the  Soils,  but  none  of 
the  common  law  authorities  were  cited,  and  mom- 
over  in  the  previous  year  Tamhiseo  v.  Paeifieo 
was  decided,  which  was  directly  contrary  ;  besides 
which,  in  the  same  year  (1853)  there  wag  a 
decision  to  the  contrary  in  Chancery  (CamboUie  v. 
Inngate,  1  W.  R.  533),  whefe  Wood,  V.C.  called 
attention  to  the  common  law  authorities,  and 
pointed  out  that  they  had  not  been  re- 
ferred to  before  the  Master  of  the  Bolls, 
and  said  that  for  that  reason  he  did  not 
feel  bound  to  follow  the  decision  in  Ainslie  y. 
Sims.  He  says :  "  By  the  comity  of  nations  a 
foreigner,  while  in  this  country,  was  entitled  to 
the  same  relief  in  a  court  of  justice  aa  a  British, 
anbject ;  on  quitting  the  country  the  same  security 
could  be  demanded  from  both  of  them;  in  WQtU 
V.  GarbtiU  (1  Y.  &  J.  511)  Alexander,  G.B.  8aid» 
'  no  one  can  have  security  for  coats  until  his  oppo- 
nent has  quitted  the  country.' "  But  it  is  said 
that,  although  Wood,  Y.G.  took  that  view  in 
1853,  he  took  a  different  view  in  1858  in  SwoAxg 
y.  Swtutxy  (4  K.  &  J.  237).  I  have  seen  the 
report  of  that  case,  and  it  seems  to  me  that  tha 
Yice-Cbancellor  did  not  withdraw  from  the  view 
he  took  in  1853,  nor  did  he  express  any  opinion 
to  the  effect  that  the  decision  in  Ainslie  v.  8inu 
was  right.  It  seems  to  me  that  Swansy  v.  Swamxy. 
was  decided  upon  a  totally  difPerent  principle 
from  that  suggested  on  behalf  of  the  defendants  ia 
the  present  case ;  that  ia,  that  when  a  plaintiSl 
whether  a  foreigner  or  an  Englishman,  who  is 
temporarily  resident  in  this  country,  in  order  to 
mislead  the  defendant,  either  conceals  his  address, 
or  gives  a  false  address,  or  Uvea  at  his  residence 
under  a  false  name,  under  such  circumstances 
the  coadnct  of  the  plaintiff  is  in  the  natwre 
of  a  fraad  on  the  court,  and  therefore  he 
will  be  ordered  to  give  seouritv  for  costs. 
In  Frater  v.  Palmer  (3  Y.  &  C.  Ex".  280).  Alder- 
son,  B.  said :  "  If  a  plaintiS  gives  the  right  de- 
scription of  his  place  of  abode  when  he  files  his 
bill,  hia  circulating  about  afterwards  ia  immaterial 
unless  he  goes  abroad.  He  is  still  open  to  the  pro- 
cess of  the  ooart.  It  is  a  different  thing  if  be  makes 
a  false  statement  as  to  hia  residence ;  he  is  then 
guilty  of  a  fraud  on  the  court,  and  on  that  ground 
is  made  to  give  security  for  costs.  It  cannot  be 
contend»d  that  a  person  is  to  give  that  security  on 
the  mere  ground  that  he  is  in  the  habit  of  moving 
from  place  to  place.  The  evident  meaning  of 
Lord  Abinger'a  dictum  in  Caiuert  v.  Bay  is  this, 
that  it  is  no  excuse  for  a  man  to  say  that  he  is  a 
hawker  and  pedlar  in  order  to  give  a  false  de- 
Bcription  as  to  his  place  of  residenoe."    There- 
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fore  that  explains  the  moaning  of  the  Yioe- 
<7haiiceIlor  in  Bwanxji  t.  Swanxy,  and  showB 
that  Cdb/ert  t.  Day  (2  T.  &  0.  Ex.  217), 
the  pedlar's  case,  is  no  aothority  on  the  present 
.point.  So  stand  the  authorities,  and  there- 
fore it  seems  to  me  that  there  is  nn  course 
open  to  US  except  to  dismiss  this  appeal.  We 
-are  not  called  upon  to  say  what,  if  the  matter 
wore  res  integra,  would  be  the  proper  rule,  but 
<nilj  to  say  whether  the  oonrt  oelow  has  acted 
rightly  or  wrongly  in  the  view  which  they  have 
tuen  as  to  what  the  rule  of  practice  is.  But,  as 
I  believe  one  member  of  the  court  has  a  strong 
feeling  that  the  present  rale  is  unreasonable,  I 
■ball  say  a  few  words  as  to  my  own  view  of  the 
natter.  From  one  point  of  view,  if  it  is  clear  that 
a  man  will  leave  the  country  before  any  execution 
.against  him  can  be  satisfied,  it  would  appear  un- 
reasonable to  hold,  from  the  mere  fact  that  he  is 
temporarily  resident  within  the  jurisdiction,  that 
he  ought  not  to  be  called  upon  to  give  security  for 
costs.  It  is  clear  that  in  the  converse  case  no 
such  hard  and  fast  rule  exists,  for,  although  gene- 
rally a  plaintiff  resident  out  of  the  jurisdiction  can 
be  called  upon  to  give  seourity  ior  costs,  yet  it 
luts  been  held  that  when  he  is  only  temporarily 
oat  of  the  jurisdiction,  and  his  permanent  resi- 
'dence  is  within  the  jurisdiction,  and  there  is  every 
probability  of  his  returning,  the  court  will  not 
compel  him  to  give  security.  Again,  if  a  plaintiff, 
who  is  permanently  resident  out  of  the  jorisdio- 
don,  but,  has  property  within  the  jurisdiction  which 
can  be  made  subject  to  the  process  of*  the 
■oonrt,  in  such  a  case,  the  reason  of  the  rule 
■being  withdrawn,  the  rule  gives  way,  and  the 
conn  will  not  order  cecurity  to  be  given.  It 
.might  fairly  be  said  that  the  converse  ought  to 
bold  good,  and  that  where  the  court  sees  every 
prdbabilily  of  the  plaintiff  going  out  of  the  juris- 
diction, if  he  should  fail  in  his  action,  before  the 
jnrooess  of  the  court  could  be  executed  against  him, 
this  shonld  be  considered  good  ground  for  order- 
ing security  for  costs ;  on  the  other  hand,  how- 
ever, it  is  neither  convenient  nor  proper  to  extend 
tbe  cases  in  which  plaintifis  are  compelled  to  give 
seonrity  for  costs.  Although  I  can  see  some 
Mtrong  reasons  why  a  change  in  the  rule  might  be 
bmehciHl,  I  do  noc  wish  to  be  understood  as  giv- 
•ing  an  opinion  in  favour  of  a  change. 

BA6GALLAT,  L.J. — The  authorities  both  at  com- 
uton  law  and  in  tbe  Chancery  courts  have  been  so 
fully  explained  by  Thesiger,  L.J.,  that  I  only  wish 
to  make  a  few  observations  with  reference  to 
the  case  of  Stoamy  v.  Swcmzy.  In  all  pro- 
ceedings in  Chanceiy  it  was  always  necessary  for 
the  plaintiff  or  petitioner  to  state  his  residence  ao- 
coiaiely  and  fully,  and,  as  a  general  principle,  in- 
dependently of  whether  theplMUtiff  wasaforeigner 
or  not,  or  was  temporarily  or  permanently  resident 
within  the  jurisdiction  of  the  court,  it  was  suffi- 
<nent  ground  for  ordering  him  to  give  security  for 
coats  if  his  residence  was  not  truly  and  accurately 
stated  on  the  bill  when  it  was  filed.  In  Btoanzy  v. 
Sieanzy  the  plaintiff  had  taken  lodgings  in  one 
'  place  and  had  then  gone  to  live  in  another  place, 
in  both  cases  under  a  name  which  was  not  really 
Jiertrue  name.  That  clearly  amounted  to  a  failure 
to  give  the  description  required,  and  that  alone 
was  sufficient  to  cause  the  court  to  order  security 
for  costs  to  be  given,  quite  irrespective  of  the 
question  of  the  plaintiff  being  a  foreigner.  I  may 
.add,  that  I  think  the  principle  always  acted  on. 


except  in  one  or  two  cases,  is  that  laid  down  by 
Wood,  V.C.  in  Cambottie  v.  Inngate. 

Bbajtwxll,  L.J. — The  question  is  as  to  what  the 
practice  of  the  court  is,  and  I  cannot  disagree  with 
the  judgment  of  the  court,  for  I  think  that  it  is  as 
Thesiger,  L.J.  has  laid  it  down.  I  must  admit  that 
I  formerly  thought  it  was  otherwise,  and  I  wish 
we  could  alter  it.  If  one  looks  at  what  is  to  be 
guarded  against,  it  is  the  possibility  of  the  de- 
fendant, if  ne  should  hereafter  be  successful,  losing 
the  fmits  of  his  judgment;  but,  as  the  practice 
stands,  we  do  not  inquire  whether  in  all  proba- 
bility the  plaintiff  or  his  goods  will  be  here  af  lier 
judgment,  but  whether  they  are  here  now.  I  cannot 
but  think  that  the  practice  is  unreasonable,  and  I 
regret  that  it  is  as  it  has  been  shown  to  be. 

JudgmetU  affirmed. 

Solicitors  for  plaintiff,  Q.  8.  and  E.  Brandon. 

Solictors  for  defendant^  T.  W.  Denby  and  Oo. 

Dee.  14, 1878,  and  March  22, 1379. 

(Before  Bkakwkul,  Bkett,  and  Coixos,  L JJ.) 

Bdttoh  v.  0'NEi£L.(a) 

APFXAL  PBOK  THE  C»1IK0N  PLXA8  DIVI8I0H. 

BiU  of  tale — Change  of  residence  before  registration 
— Description  in  affidaeit— 17  |- 18  Vict.  o.  36, 
s.  1. 

Where  the  maker  of  a  bUl  of  sale  has  changed  his 

residence  belveen  the  date  of  the  biU  of  sale  and 

the  date  of  registration  the  affidavit  filed  with  the 

biU  of  sale  should  state  the  residence  at  the  date 

of  the  affidavit,  and  n0t  at  the  date  of  the  biO,  of 

sale. 

The  plaintiff  was  the   claimant  under  a  bill  of 

sale,  and  the  defendant  was  an  execution  creditor 

of  the  grantor  of  the  bill  of  sale.    The  bill  of  sale, 

which  was  executed  on  the  29th  June  1877,  was 

ex{nressed  to   be   made   between   "  John    Parker 

(the  grantor)  of  Cranbrook  House,  Kenninghall- 

road.  Lower  Clapton "  of  the  one  part,  and  the 

pluntiff  of  the  other  part.    After  the  making  of 

the  bill  of  sale  the  grantor  chang^  his  residence^ 

and   in  the  affidavit,  whidi  was   dated   the  9tb 

July,  he  was  described  as  "  now  residing  at  St. 

Anne's  Villa,  Wood  Green." 

At  the  trial  of  an  interpleader  issue  it  was 
objected  on  behalf  of  the  defendant  that  the 
description  of  the  grantor's  residence  in  the  affi- 
davit, oeing  a  description  of  his  residence  at  the 
date  when  the  affidavit  was  made,  was  incorrect, 
and  that  the  residence  at  the  time  when  the  bill 
of  sale  was  executed  should  have  been  stated 
in  the  affidavit,  and  therefore  that  the  bill  of 
sale  was  void  under  the  Bills  of  Sale  Act  1854  (17 
&  Vict.  c.  36,  8. 1).  (6) 

On  this  objection  a  verdict  was  directed  for  the 
defendant,    'rbe  plaintiff  obtained  a  rule  nisi  for 

(a)  Baportad  bj  F.  B.  HuTCHiira,  Esq.,  BarriaterHit-IiMr. 

(j>)  By  the  BiUs  of  Sale  Act  1854  (17  A,  18  Tict.  o.  36) 
sect.  1 — "  Eybtj  bill  of  sale  of  personal  ohattela  made 
after  the  paseing  of  this  Act  ....  or  a  trae  copy 
thereof,  and  of  every  attestation  of  the  ezeontion  thereof, 
ahall,  together  with  an  affidavit  of  the  time  of  such  bill  of 
Bale  beisf  made  or  ^ven,  and  a  deaoription  of  the  retd- 
denoe  and  ooonpation  of  the  person  malnTig  or  giving  the 
same  ....  and  of  every  attesting  witnesa  to  anoh 
bin  of  sole  be  filed  ....  within  tvrentyKine  days 
after  the  making  or  giving  of  anch  bill  of  sale     ..." 

This  Aotia  repeal^  by  aeot.  23  of  the  Bills  of  SaJe  Aot 
1878  (41  A  42  Viot.  cap.  31),  bnt  the  words  npon  whioh 
the  deoiaion  tamed  are  re-enaoted  by  aeot.  10.  Undar 
the  Act  of  1878  the  filing  moat  be  within  seven  days.  . 
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a  new  trial  on  the  ground  of  misdirection,  which 
was  discharged  by  the  Divisional  Court  (Lord 
Coleridge,  C.J.  and  Lopes,  J),  l^e  plaintiff 
appealed. 

JDee.  14. — Finlay  for  the  plaintiff. — The  object 
of  the  Act  is  to  give  information,  and  this  object  is 
better  carried  out  if  the  affidavit  states  the  residence 
where  the  maker  of  the  bill  of  sale  lives  when  the 
affidavit  is  made,  than  if  it  describes  him  as  living 
St  a  place  where  ho  has  then  ceased  to  live,  and 
where  he  conid  not  be  found  or  traced  :  (Hatlon 
▼.  EngU$h.  7  E.  &  B.  94  j  26  L.  J.  161,  Q.  B.)  The 
case  relied  npon  for  the  defendant  in  the  court 
below  (The  London  and  Weslminiter  Loam  and 
Diteount  Company  v.  Chase  (6  L.  T.  Rep.  N.  S. 
781;  12  C.  B.  N.  S.  730;  31  L.  J.  314.  C.  P.) 
80  far  as  it  supports  the  defendant's  conten- 
tion, is  contrary  to  the  universal  practice,  for 
the  printed  form  of  affidavit  always  used  is  in  the 

? resent  tense,  and  contains  the  words  "  resides  at." 
f  the  grantor  had  changed  his  occupation,  the 
new  occupation  should  be  stated,  and  if  a  single 
woman  gave  a  bill  of  sale,  and  married  before  it 
was  registered,  it  would  be  misleading  to  describe 
her  in  the  affidavit  by  hor  maiden  name.  The  de- 
fendant's contention  would  withhold  from  trades- 
men the  information  which  it  is  the  object  of  the 
Act  to  give;  see 

Pteord»  V.  Bret*,  1  L.  T.  Eep.  N.  S.  45 ;  5  H.  4  N.  9 ; 

29  L.  J.  18,  Ex.  ; 
South  T.  Soublot,  1  E.  A  E.  850 ;  28  L.  J.  840,  Q.  B. ; 
Jone*  V.  Harrii,  25  L.  T.  Bep.  N.  S.  702 ;  L.  Bep. 

7Q.B.  157;  41L.  J.6,  Q.B. 

la  Broderiek  y.  Scale  (23  L.  T.  Bep.  N.  8.  864; 
L.  Bep.  6  C.  F.  98 ;  40  L.  J.  130,  C.  P.)  the  present 
point  did  not  arise. 

The  defendant  in  person. — The  London  and 
Weitmineter  Loan  and  Diteount  Company  v.  Chase 
(vhi  sup.)  is  a  direct  authority  against  the  plain- 
tiff's contention.  Brodrick  v.  Scale  {ubi  «wp.)  is 
also  in  peine ;  and  so  is  Murray  v.  Mackenzie  (32 
L.  T.  Bep.  N.  S.  777 ;  L.  Bep.  10  0.  P.  625 ;  44  L. 
J.  313,  C.  P.  [Cotton,  L.J.— In  that  case  the 
description  was  not,  and  never  had  been,  correct.] 

Finlay  in  reply. 

Our.  adv.  vuU. 

March  22,  1879.— The  jndgment  of  the  court 
(B&AUWEXL,  Brett,  and  Cotton,  L.JJ.)  was  de- 
livered by  Bbauwxll,  L.J. — This  case  is  very  em- 
barrassing. The  question  is  whether  an  affidavit 
stating  truly  the  residence  of  the  maker  of  the  bill 
of  sale  at  the  time  of  the  making  of  the  affidavit, 
which  was  not  the  residence  at  the  time  of  the 
giving  of  the  bill  of  sale,  nor  that  in  the  bill  of 
sale,  IS  sufficient  ander  the  Bills  of  Sale  Act  (17  & 
18  Yict.  c.  36).  Sixteen  years  ago  it  was  held  in 
The  London  and  Westminster  Loan  and  Bis- 
count  Company  r.  Chase  (12  0.  B.  N.  S.  730; 
31  L.  J.  314,  C.  P.),  that  it  was  right  to 
state  the  residence  in  the  bill  of  sale,  if  it 
was  truly  stated  then,  though  changed  at  the 
time  of  the  affidavit,  and  it  was  said  it  would 
not  be  sufficient  to  state  it  as  in  the  case 
before  us.  If  this  authority  bad-  been  acted  on, 
most  ceriainly  we  ought  to  follow  it.  For  it  is 
obvious  that  it  is  of  very  little  consequence  which 
way  the  law  is,  and  it  would  be  very  mischievoas 
to  overrule  a  case  so  acted  on,  and  thereby  invali- 
date the  registration  in  many  cases.  But,  upon 
inquiry,  we  have  found  that  the  authority  has  not 
governed  the  practice ;  on  the  contrary,  the  inva- 


riable form  of  the  affidavit  is  to  state  that  the  re- 
sidence of  the  ^^ntor  "  is  "  so  and  so.  Now,  if 
that  case  was  rightly  decided,  all  these  affidavits 
are  wrong  ;  for  they  all  speak  of  the  time  present, 
that  is,  of  the  swearing  of  the  affidavit,  and  not  of 
tho  execution  of  the  bill  of  sale.  The  time  of  each 
may  be  the  same,  but  it  is  not  sworn  to.  The 
matter  will  appear  plain  thus  :  Snppose  the  affi- 
davit says  the  residenoe  is  A,,  and  suppose  it 
is  tho  residence  stated  in  the  bill  of  sale ;  sup- 
pose the  affidavit  was  wilfully  false,  and  B.  was 
the  resideuce;  suppose  an  indictment  for  per- 
jury ;  there  could  be  no  conviction ;  the  de- 
fendant would  not  have  sworn  what  was  the 
residenoe  when  the  bill  of  sale  was  given ; .  he 
would  have  sworn  what  it  was  at  the  time  of  the 
affidavit;  but  that,  according  to  the  above  case, 
is  immaterial.  That  case,  however,  also  decided 
that  the  affidavit  was  sufficient,  though  it  said 
"  i«  a  gentleman,"  and  though  at  the  time  of  the 
affidavit  (which  was  made  some  weeks  after),  the 
grantor  of  the  bill  of  sale  was  in  trade.  The  diffi- 
culty  was  got  over  by  holding  that  "is  "  was  bad 
grammar,  and  meant  "was."  But,  with  all  res- 
pect, tbe  grammar  was  good  enough.  It  is  not  a 
reason  for  saying  that  grammar  is  bad,  that  on 
tbe  facts  appearing  the  truth  would  not  be  ex- 
pressed by  the  langnsige  used.  It  is  impossible 
for  us  to  agree  with  that  part  of  the  decision, 
and  we  must  therefore  examine  the  statute,  and 
judge  for  ourselves.  The  words  are  "together 
with  an  affidavit  of  the  time  of  the  bill  of  sals 
being  made  or  given,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or 
giving  the  same."  As  was  observed  in  the  case 
cited,  the  framer  of  the  statute  was  loose  in  his 
language.  It  is  manifest  that  "  the  time  of  such 
bill  of  sale  being  made  or  given  "  means  the  time 
when  such  bill  of  sale  was  made  or  given.  The 
language  would  have  been  riftht  if  it  had  been  "at 
the  time  of  the  making  or  giving  of  such  bill  of 
sale."  So  of  the  next  words;  they  should  ia 
strictness  have  been,  "  a  description  of  the  resi- 
dence and  occupation  of  the  persoa  who  has 
made  or  given  the  same,"  for  it  is  a  past  act.  But 
il  there  hod  been  those  words,  it  is  manifest  that 
this  affidavit  weuld  be  right.  A  description  of 
the  residence  and  occupation  of  a  person  who 
has  done  a  thing  means  a  description  of  his 
residence  and  occupation  at  the  time  of  tbe  de- 
scription. If  I  were  to  say  to  anyone,  "  Give  me 
a  description  of  the  name  and  occupation  of  the 
author  of  tbe  Correlation  of  Forces,"  I  should 
not  ask  where  Mr.  Justice  Grove  lived  at  the  time 
when  he  wrote  and  published  it,  nor  what  he  then 
was,  but  where  he  resides  now,  and  what  he  now 
is.  This  is  confirmed  by  the  enactment  as  to  bills 
of  sale  under  executions.  For  surely,  if  the  exe- 
cution has  been  out  for  a  year,  as  may  be  the  case, 
it  would  be  tho  residence  when  the  bill  of  sale 
was  executed,  rather  than  that  when  the  execution 
issued,  that  should  be  given.  Wo  have  said  that 
it  matters  not  which  way  the  law  is ;  but,  if  there 
is  a  choice,  surely,  whatever  tbe  object  of  the 
statute,  it  is  better  that  as  late  a  description  of 
the  maker  of  the  bill  of  sale  as  possible  should  be 
given,  and  the  affidavit  may  be  later,  but  cannot  hi 
earlier,  than  the  bill  of  sale.  What  people  want 
to  know  is  whether  A.  B.,  now  being  so-and-so, 

and  residing  at ,  has  given  a  bill  of  salr,  and 

purely  the  later  they  can  hear  of  him  tho  better. 
If  Mary  Smith,  of  A.  street,  spinster,  marries 
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John  BrowD,  of  B.  street,  the  day  after  she  has 
given  a  bill  of  sale,  it  would  be  more  easy  to  trace 
and  identify  her  if  described  as  Mair  Brown,  wife 
of  John  Brown,  of  B.  street,  than  it  described,  as 
in  the  bill  of  sale,  as  Mary  Smith,  of  A.  street. 
We  cannot  agree  with  the  reasoning  of  the  coart 
in  the  case  cited.  It  is  to  be  remembered 
that  the  constrnction  there  given  to  the  statnte 
and  affidavit  was  admitted  to  be  strained  and 
forced,  and  was  to  support  the  bill  of  sale, 
which  there  has  always  been  a  strong  tendency  to 
da  It  is  further  to  be  observed  that  that  decision 
is  in  opposition  to  the  opinion  of  Wightman,  J. 
It  is  true  that  two  Acts  of  Parliament  (a)  aa  to  bills 
of  sale  have  passed  since  the  case  cited,  and  have 
not  altered  the  law  laid  down.  It  is  true  also  that 
there  is  language  in  all  the  statutes  indicating 
that  the  framefs  of  them  may  have  thought  that 
residence  and  occupation  in  the  bills  of  sale  would 
be  given.  If  that  appeared  in  the  first  Act,  it 
wonid  be  a  legislative  interpretation  of  its  mean- 
ing; but  it  does  not,  and  it  is  not  enough  that  it 
appears  that  the  framera  of  the  other  Acta  thought 
that  it  would  be  so,  especially  when  it  is  borne  in 
mind  that  in  the  immense  majority  of  cases  the 
bill  of  sale  and  affidavit  are  contemporaneous.  In 
the  result  we  would  abide  by  that  case  so  far  as  it 
oonstraes  the  Act,  but  for  the  practice  not  being 
in  conformity  with  it,  so  that  we  can  only  uphold 
•  large  number  of  bills  of  sale  by  holding,  as  was 
done  in  that  case,  that  the  language  in  the  affidavit 
is  ungrammatioaL  This  we  cannot  do.  We  must 
therefore  dissent  fh>m  that  case,  and  reverse  the 
jadgment.  JudgmetU  reverted. 

Solicitors  for  plaintiff,  Carr,  Banister,  Davidton, 
and  Morrit$. 

Defendant  in  person. 


Nov.  1878. 
(Before  Bbamwzll,  Bsett,  and  Cotton,  L. JJ.) 

BiSDBK  AH1>  OTHIBS  V.  ThS  NoBTH   SiaFFORSSEIKE 

BaUiWat  Comfant.  (5) 

Praetiee  —  Appeal — Oase  ttated  by  arbitrator — 
Laridt  Clauiee  Goneolidaiion  Act  1845,  a.  25— 
Comnum  Lata  Proeed/ure  Aet  1864,  •».  5,  32 — 
Judieature  Aet  1866,  «.  19. 

Ari  appeal  lies  from  the  decision  of  a  Divisional 
Court  on  a  so'cial  case  stated  by  an  arbitrator 
appointed  under  sect.  25  of  the  Lands  Clauses  Con- 
solidation Act  1845,  to  settle  a  question  of  dis- 
puted compensation. 

Appeal  by  the  defendacts  from  the  decision  of  the 
Qneen's  Bench  Division  (Cockhnrn,  G.J.  and 
Mellor,  J.)  on  a  special  case  stated  by  an  arbitrator 
who  had  been  appointed  to  assess  compensation 
under  sect.  25  of  the  Lands  Clauses  Consolidation 
Act  1845  (8  <fc  9  Vict.  o.  18).  (c) 

H.  8utta»  {Welst&r,  Q.C.  with  bim),  for  tbe 
plaintiffs,  took  a  preliminary  objection  to  the  hear- 
ing of  the  appeal.     Sect.  5  of  the  Common  Law 

(a)  29  A  30  Vict.  o.  96  (repealed  by  41  &  42  Viot.  o.  31,  s. 
23)  and  41  &  42  Viot.  o.  31. 

(bl  Beportad  bj  P.  B.  HsTCBIiia,  Eiiq.,  BuTi«tar«t.liaw. 

(e)  Seat.  25  of  the  Lands  Claoies  Consolidation  Aot  1845 
(8  A  9  Yiot.  c.  18)  oontaina  provisioiu  for  the  appoint- 
ment of  arbitrators  in  cases  of  dispnted  com- 
pensation, and  provides  that "  such  appointment  shall  be 
delivered  to  the  arbitrator,  and  shall  be  deemed  a  sub- 
mission to  arbitration  on  the  part  of  the  party  by  whom 
'the  same  shall  be  made." 


Procedure  Act  1864  (17  &  18  Viot.  c.  125)  (a)  does 
not  embrace  references  under  the  Lands  Clauses 
Consolidation  Act,  and  therefore  no  appeal  lies. 
Any  order  that  may  be  made  is  an  order  by  con- 
sent : 

Jones  ▼.  The  Victoria  Graving  Dock  Company,  36  L. 

T.  Bep.  N.  8.  347 ;   L.  Bep.  2  Q.  B.  Div.  314 ;  46 

L.  J.  219,  Q.  B. 
/.  Brown,  Q.C.  {Edwards,  Q.C.  and  W.  Ornham 
with  him)  for  the  defendants. — The  arbitrator  had 
power  to  state  a  case,  and  the  Divisional  Court  had 
jurisdiction  to  hear  it;  therefore  an  appeal  lies 
under  the  Common  Law  Procedure  Act  1854  (17 
&  18  Vict.  c.  125)  ss.  £■,  32. :  see 

Rhodes  v.  The  Airedale  Drainagi  Commiiaioners,  35 

L.  T.  Bep.  N.  S.  46 ;  L.  Bep.  1  C.  P.  Div.  402 ;  4S 

L.  J.  861,  C.  P. ; 
Jones  V.  The  Victoria  Graving  Doci  Company  (uW 

tup.). 
The  decision  of  the  court  below  is  an  "  order  or 
jadgment"  from  which  an  appeal  lies  by  sect.  19  of 
the  Supreme  Court  of   Judicatare  Act  1873  (3C 
&  37  Vict.  c.  66). 

Brauwell,  L.J. — I  should  have  had  considerable 
doubt,  if  the  Judicature  Act  had  not  been  passed, 
whether  we  had  jurisdiction  to  hear  this  appeal, 
because  error  only  lay  on  a  judgment.  In  a 
reference  like  this  I  should  doubt  if  there  were 
power  in  the  court  to  order  payment  of  money, 
because  the  arbitrator  does  not  order  payment  of 
money,  bat  can  only  fix  the  amount.  I  should 
doubt  whether  error  lay  under  sect.  32  of  the  Com- 
mon Law  Procedure  Act  1854.  Bat  within  the 
meaning  of  the  Judicature  Act  1873,  sect.  19,  I 
think  this  is  an  order  or  jadgment,  and  therefore 
an  appeal  lies. 

Brett,  L.J. — The  Court  of  Appeal  has  held  that ' 
under  tbe  Lands  Clauses  Consolidation  Act,  where 
an  arbitrator  was  appointed,  this  ia  a  submissioa 
under  the  Common  Law  Procedure  Act  1854,  and 
that  the  arbitrator  has  power  to  state  a  case  to  be 
heard  by  a  divisional  court.  The  decision  of  the 
court  on  the  special  case  is  an  order  within  sect. 
19  of  the  Judicature  Act  1873,  and  therefore  an 
appeal  lies. 

Cotton,  L.J. — ^I  am  of  opinion  that  by  the  19tk 
section  of  the  Judicature  Aot  1873,  we  have  power 
to  hear  this  appeal.  The  Queen's  Benoh  had 
jurisdiction,  for  it  was  decided  by  the  case  cited 
{Rhodes  v.  The  Airedale  Drainage  Commissioners), 
that  a  reference  under  the  Lands  Clauses  Con- 
solidation Act  is  within  sect.  5  of  the  Common 
Law  Procedure  Act  1854,  and  there  is  power  te 
state  a  case.    If  so,  the  Divisional  Court  had  juris- 

(a)  By  the  Cobunon  Law  Procedure  Aot  (17  4  18  Viot. 
c.  125),  sect.  5:  "It  shall  be  lawful  for  the  arbitrator 
upon  any  oompnlaory  referenoe  under  this  Act,  or  u^n 
any  referenoe  by  consent  of  parties  where  the  sabmiasion 
is  or  may  be  made  a  rule  or  order  of  any  of  the  Superior 
Courts  of  Law  or  Equity  at  Weatminatar,  if  he  shall  think 
fit,  and  if  it  is  not  provided  to  the  contrary,  to  state  his 
ainurd,  as  to  whole  or  any  part  thereof,  in  the  form  of  a 
speoial  oase  for  the  opinion  of  the  court,  and  when  an 
Botion  ia  referred,  jucwnent,  if  so  ordered,  may  be  entered 
according  to  the  opinion  of  the  court." 

By  sect.  32 :  "  'Snoi  may  be  brought  upon  a  judgment 
upon  a  speoial  case  in  the  same  manner  as  upon  a  judg- 
ment upon  a  speoial  verdict,  unless  the  parties  agree  to 
the  contrary." 

By  the  Supreme  Court  of  Judicature  Aot  1873  (36  &  37 
Yict.  c.  66,  8. 19) :  "  The  said  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  appeals  from  . 
any  judgment  or  order,  save  as  hereinafter  mentioned  of 
Her  Majesty's  High  Court  of  Justice,  or  of  any  judges  or 
judge  thereof  "  (subjaot  to  tbe  Aot  and  rules). 
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diction  to  hear  t>ie  case,  and  their  decision  is  opent 
to  appeal.    We  will  therefore  hear  the  app«kL 

Ohjedilm  ovtmmtd. 

Solicitor  for  plaintiffs,  Lewie  and  8(m$,  tar 
ShercM  and  Son,  Kidsgrove. 

Solicitora  for  defencumta,  Butehelle. 

Nov.  29  tmd  Dao.  21. 1878. 

(Befbre  Bkaiiwell,  Bkiit,  and  OorroN,  L.JJ.) 

NtrrrBB  v.  Accbingtok  Local  Boabd.  (a) 

AFFXAL  TBOU  IHB  QUBXk's  BKNCE  DIVI3I0H. 

Loeal  hoard — Power  to  raise  level  of  ttreet — Bight 
to  eomperuatUm— 11  Sr  12  Viet,  c  63,  «.  2,  68, 
141 

By  the  PuUm!  EeaMk  Act  1848  ai  ir  12  VieL  e.  63) 
«.  68,  <M  etreett  whieh  were  highways,  were  vetted 
in  and  were  under  the  management  and  control  of 
the  loeal  board  of  health. 

By  sect.  2  the  word  "street"  applied  to  amd in- 
cluded any  highway  {iiot  being  a  twmjnke  road). 

By  teet.  144  eompensoHon  was  to  be  made  to  any 
persons  sustaining  damage  by  (he  eaereise  of  the 
powers  of  the  Act. 

Defendants,  by  agreemetU  teUh  (he  trustees  <rf  a 
turnpike  road,  took  upon  themselves  the  main- 
teuanee  and  repair  of  the  footway  only  of  tite 
road  ;  d^endants  raited  the  lend  of  the  footway, 
and  thereby  eoMsed  damage  to  the  house  and  lemd 
of  the  plaintiff,  whieh  were  adjaeent. 

Held,  5y  Brett  and  Ootton,  L.JJ.  {Bramwdi,  LJ. 
distenting),  that  thit  damage  wai  (he  tuibjeet  of 
eompeneation  within  teet.  144. 

Jwdgmint  of  the  Queen's  Beneh  Division  reversed. 

The  following  case  was  stated  bj  an  arbitrator  in 

an  action  on  an  award : — 

1.  The  plaintiff  was  in  Sept.  1864,  and  is  now, 
the  owner  of  a  house  and  land  in  the  town  of 
Acorington,  adjacent  to  a  certain  road  called  the 
Whalley-road. 

2.  The  defendants  became  in  1857  the  local 
board  of  health,  and  are  the  nrban  sanitary  an- 
tfaorify  for  the  town  and  district  of  Accrington, 
nnder  the  provisions  of  the  Pablic  Health  Act 
184b,  and  the  other  Acts  therewith  inoorpocated. 

3.  The  faoase  and  land  of  the  plaintiff,  and  that 
fart  of  the  Whalley-road  adjacent  thereto,  are 
within  the  district  of  the  said  local  board. 

4.  By  Act  of  Furliament  of  29  Geo.  8,  a  tnm- 
eike  trust  was  eatablished  which  inoladed  the 
Whalley-road,  part  of  which  was  within  and  part 
without  the  district  of  the  Accrington  Local  Board, 
and  snch  trust  expired  in  1874,  up  to  whidi  time 
toll-gates  were  maintained,  and  tolls  taken  at 
▼arions  parts  of  the  road. 

fi.  There  has  always,  for  fifty  yean  at  least,  been 
a  footway  immediately  adjacent  to  the  plaintiff's 
premises,  and  previous  to  the  establishment  of 
the  local  board,  the  turnpike  trustees  had  main- 
tained, and  from  time  to  time  repaired  the  foot- 
way and  the  carriage-way,  both  within  and  with- 
out the  local  board  district,  with  the  exception 
of  the  pavement  within  the  local  board  distriot. 
The  carriage-way  adjacent  to  the  plaintiff's  pro- 
perty had  not  been  paved  at  the  time  the  footway 
was  raised  as  hereinafter  set  forth. 

6.  After  the  establishment  of  a  local  board,  and 
prrevioos  to  the  year  1871,  by  agreement  between 
the  loctJ  board  and  the  tnmpike  trnstees,  the 
local  board  sometimes  provided  curb  stones  for  the 

(aj  Beportad  by  P.  B.  Hctckzvs,  Esq.,  BMtiater«t-I«ir. 


footpath  of  such  part  of  the  Whalley-road  as  was 
witniB  tbeir  district,  and  the  trustees  pat  them 
in ;  and  the  trustees  did  evsrythiog  that  was  done 
for  the  maintenanoe  and  repair  at  tte  aarriags- 
w»y. 

7.  In  the  yen-  18M  the  trwteea  eanBowmicated 
to  the  deinidaats  their  intentioK  of  emoting  a 
toll-bar  in  another  tompike  road  ia  the  township 
of  Aooriagton  sntgeet  to  tdM  same  tmat;  ana 
afterwards  in  Feb.  1865,  die  defendants,  in  order 
to  induce  the  troateee  not  to  erect  snoh  to&-bar. 
passed  the  foUowing  resolution,  which  was  in  doe 
oourae  oommunicated  to  the  trustees,  and  accepted 
by  them :  "  Besolved  that  the  propoeal  made  to  a 
deputation  from  this  board  by  the  trustees  of  the 
tnmpike  road  at  their  meeting  of  15th  Sept.  last, 
to  the  following  effect :  '  That  the  local  board 
should  take  upon  themselves  the  future  repair  of 
snoh  parts  of  the  turnpike  road  within  their  dis- 
trict as  are  already  and  may  be  hereafter  pitobed 
wiUi  stone,  and  all  snch  parts  of  the  footpaths  as 
are  alr^y  or  may  hereafter  be  flagged  at  least  a 
yard  in  width,  and  that  other  parts  of  the  road 
or  footpaths  shall  be  oootiaaed  to  be  repaired  by 
the  trust,'  be  accepted  by  this  board." 

8.  Tliat  part  oi  the  footpath  immediately  ad- 
joining the  plaintiff's  land  was  flagged  mors  thaa 
a  yard  in  wiatb  previous  to  1864. 

9.  Previons  to  1871  a  further  aoreement  had 
been  entered  into  between  the  local  board  and  tbs 
trustees,  whereby,  amongst  other  things,  the 
trustees  undertook  to  raise  the  level  of  the  car- 
riage-way at  a  part  of  the  road  immediately  oppo- 
site the  house  and  land  of  the  plaintiff,  Msd 
the  defendante  on  their  part  nndertook  to  raise 
the  footpath  to  a  corresponding  height. 

10.  In  or  about  the  month  of  May  1871.  in  exe- 
cution of  the  last-mentioned  agreement,  the 
trustees  raised  the  level  of  the  carriage-way  oppo- 
site to  the  plaintiff's  house  and  land ;  and  the 
defendants  raised  the  footpath  to  a  oorrespondiog 
height. 

11.  The  plaintiff  sustained  damage  within  the 
meaning  of  sect.  144  of  the  Publio  Health  Act 
1848,  by  the  raisins  of  iha  footpath  by  the  de- 
fendants, and  such  oama^  was  we  necessary  and 
direct  result  of  the  iMsmg  of  the  footpwth,  and 
not  of  any  negligence  of  the  dwfendantw  in  the 
execution  of  the  work. 

12.  In  Oot.  1874  proceedings  against  the  de- 
fendante were  oommenoed  by  the  plaintiff  to  obtain 
oompensation  under  the  provisicmB  of  the  Poblio 
Health  Act  1848.  and  after  all  due  prelimi- 
naries required  by  the  Act  were  performed,  were 
carried  on  em  parte  by  the  plaintiff,  and  on  the 
19th  Jan.  1875  an  awud  was  published  whereby 
the  defendante  were  ordered  to  pay  to  the  plain- 
tiff 1121.  compensation  for  the  damage  she  had 
sustained,  and  a  farther  sum  of  lllL  Zs.  8d.  taxed 
ooste. 

13.  The  said  award  was  in  all  respecto  a  good 
and  valid  award,  provided  that  the  damage 
sustained  by  the  plaintiff  was  a  proper  subject 
for  arbitration  and  compensation  within  the  mean- 
ing of  the  Publio  Health  Act  1848,  and  the  otber 
Aots  therewith  inoorporated. 

14.  Neither  of  the  snms  of  U2L  and  lllL  St.  6d. 
have  been  paid  by  the  defendante  to  the  plaintiff. 

15.  That  part  of  the  Whalley-road  which  is  ad- 
jacent to  the  plaintiff's  hoase  and  land  was  at  the 
time  the  footpath  was  raised  as  herein  mentionBd, 
and  is,  "  a  street,"  unless  the  ooort  And  (1)  that  it 
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was  a  tnmpike  Toad ;  and  (2)  rale  as  a  matter  at 
lair  thak  a  turnpike  road  is  exoepted  froaa  the  defi- 
nition oF  Btreei  within  the  ferae  intent  and  mean- 
ing uf  the  Public  Health  Act  184S,(a)  and  other 
Acta  incorporated  therewith.  The  qaestionB  for 
the  opinion  of  the  court  are : 

(1)  Whether  the  claim  of  the  plaintiff  was  a 
claim  within  the  true  intent  and  meaning  of  the 
Pnblic  Health  Act  1848  and  other  Acts  incor- 
porated therewith  ;  and  (2)  whether  the  arbitrator 
had  anthority  to  make  soch  award,  and  whether 
the  said  award  is  good  and  bindings-  upon  the 
defendants. 

Judgment  was  given  fbr  the  defendants  by 
Cockbum,  C.J.  and  Mellor,  J.  (reported  38  L.  T. 
Bep.  N.  8.  609)  and  the  plamtift  appealed. 

Nov.  29,  1878. — The  case  was  argued  in  the 
Court  of  Appeal  by  QuUy,  Q.C.  and  Forbes  for  the 
plaintifiT,  and  CrompUm  for  the  defendants.  The  fol- 
lowing oases  were  cited : 

B.  ▼.  fuOford,  38  L.  J.  128,  M.  C. ; 

JtotUUm  T.  Crowlhtr,  2  B.  A  C.  703 ; 

Brine  t.  Th«  Qnat  Wettem  BaUwau  Company,  2  B. 

AS.402;  31L.  J.  101,<J.B.; 
Ftnmr  y.  Th»  Commiutonm  of  8wmt  tvr  Iumdim, 

L.  Bep.  4  Ex.  227 : 
ToMghan  v.  The  Tag  YaiU  BaOmat  Ommwrng,  5  H.  A 

N.  679  ;  29  L.  J.  SW,  Er ; 
B.  T.  The  Tratteet  of  the  Oafori  tmi  Witiimi  Tiirnpil* 
BoadM,  12  A.  &  E.  427. 

Our,  adv.  mitt. 
Jhc.  21,  1878.— CofTCOv.  L.J. — In  this  case  an 
action  was  brought  to  enforce  an  award  ascertain- 
ing the  amount  of  compensation  payable  to  the 
plaintiff  in  consequence  of  alterations  which  were 
made  in  a  road  near  her  house  by  the  defendants, 
the  Aocrington  Local  Board  of  Health,  and  the 

anestion  to  be  decided  on  this  appeal  is,  whether 
lie  matters  in  respect  of  which  the  plaintiff  claims 

(a)  PnbUo  Heal&  Act  1848  (U  A  12  Tiot.  c.  63) : 

Sect.  8.  "  The  word  '  sttaet '  shall  apply  to  and  in- 
tdude  ai^  h^way  (not  beii^K  a  tnmpike  road)  and  aoy 
toad,  pnUio  bridge  (not  beiiig  a  oonnty  bridge)  lane,  foot- 
way, sqnaie,  court,  alley,  or  paaeage,  within  the  limits  of 
any  distaiet." 

Sect.  68.  "All  present  and  fntore  atreeta  being,  or 
which  at  any  time  become  highways  within  any  district, 
and  the  paveBents,  atanes,  and  other  materiau  thereof, 
and  all  buildings,  implemants,  and  other  things  nioTided 
for  the  pmpoaes  tiiareof  by  any  sarreyor  of  Bighways  or 
by  any  peraon  serring  the  office  of  snrreyor  of  higlrways 
shall  rest  m  and  be  under  the  management  and  oontiolof 
the  said  local  board  of  health,  and  the  said  local  board 
shall  from  time  to  time  oaose  all  each  streets  to  be 
levelled,  paved,  flagged,  duumelled,  altered,  or  repaired, 
as  and  when  ooaaaion  may  require ;  and  they  may  from 
time  to  time  oanse  the  soil  of  any  such  street  to  be  raised, 
lowered,  or  altered  as  they  may  think  fit,  and  place 
and  keep  in  repair  tsncea  and  posts  for  the  safety  of  foot 
passengers." 

Sect.  144.  "  Foil  compensation  shall  be  made  .  ,  . 
to  all  persons  snstaining  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  ^is  Act ;  and  in  oaas  of 
dispnte  as  to  amount,  the  same  shall  be  settled  by  arbi- 
tration in  the  manner  provided  by  this  Act." 
,,  local  Govammsnt  Act  1858  (21  &  22  Vict.  e.  96),  a.  41  : 
"  It  diall  ha  lawful  for  any  local  boazd,  by  agreemeut 
wiUi  the  trustees  el  any  tsnipike  road  or  with  aay  cor- 
poration or  peraoa  liable  to  repair  any  street  or  road,  or 
any  part  thweoC  ....  to  take  upon  themselves 
the  maintenance,  repair,  cleansing,  or  watering  of  any 
Such  street  or  road,  or  any  part  t^'cof  ....  on 
such  tRnn  as  Hxe  local  board  and  the  tmsteea  or  oor- 
WmMaa.  or  parson  or  survsyur  aforesaid  may  agree  upon 
oetwean  themielres." 

The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55)  re- 
peals an  the  above  seotiona  (by  sect.  343),  and  re-enacts 
the  sasu  prpiMiansi  see  seota.  4, 148, 140,  306. 


ooDBpensation  wore  done  under  the  powers  of  the 
local  board,  so  that  compensation  is  payable  to  the 
plaintiff  under  11  &  12  YieL  o.  63,  s.  14)4.  An 
arrangement  was  entered  into  between  the 
Aocrington  Local  Board  and  the  trustees  of  the 
turnpike  road  (the  road  on  which  the  aot  of  which 
the  plaintiff  oomplains  was  done)  that  the  contirol 
of  the  road  should  be  divided  between  them  longi- 
tudinally, i.e.,  that  the  one  body  should  retain  the 
footpath  and  the  |oth^  the  carriage-way;  and 
the  defendants  altered  the  level  of  the  part  of 
which  th^  took  char^  One  pmnt  which 
has  been  raised  is  this,  that,  although  by 
21  &  22  Yict.  a  98,  s.  41,  the  local  board 
had  power  to  make  arrangements  with  the  turn- 
pike trustees  to  take  charge  of  a  particular  por- 
tion of  the  tnmpike  road,  yet  this  power  oould  not 
be  exercised  by  one  body  taking  the  centre  and 
the  other  the  side  of  the  road,  but  that  one  body 
mnst  take  a  portion  of  the  road  up  to  a  partioolar 
point,  and  the  other  the  remainder.  I  cannot  ac- 
cede to  this  objection,  for  I  am  of  opinion  that  it 
is  not  neeesaary,  in  order  to  constitute  a  valid 
exercise  of  the  power  given  by  sect.  41,  that  the 
local  board  and  the  tnmpike  trustees  should  divide 
the  road  between  them  by  a  line  drawn  aerosa  it 
at  right  angles  to  the  centre  line.  I  think  they 
may  divide  the  road  in  any  reasanaUe  way  which 
they  may  think  fit  to  adopt.  But  tho  real  qnm- 
tion  to  be  decided  is,  whether  the  place  where  the 
alterations  were  made  by  tiie  defendants  was  part 
of  a  street  vested  in  them  under  11  &  12  Vioti 
o.  63,  s.  6&  It  was  contended  on  behalf  of  the 
defendants  that  this  road  was  not  a  street  within 
the  meaning  of  that  section,  beaauBO  by  the  inter- 
pretation ckrase  of  &»  same  Act  (in  sect.  2)  "  the 
word  '  street '  shall  apply  to,  and  includie  any 
highway  (not  being  a  turnpike  road),"  Ae.  The 
contention  was  that,  looking  at  the  interpretatiOB 
clause,  and  sect.  68,  nothing  can  be  a  street  within 
the  meaning  of  sect.  68  which  is  also  part  of  a 
turnpike  road.  In  my  opinion  this  is  not  so,  for  the 
interpretation  claose  in  sect.  2  is  not  restriotive; 
it  does  not  say  that  the  word  "  street "  shall  he 
confined  to  any  hii^way  not  being  a  tuminke  road, 
but  that  it  sliall  "  apply  to  and  indude  "  any  suoh 
highway.  By  that  oiuiBe  the  meaning  of  the 
wmd  "street"  is  enlar^^  not  Testrioted,  and  ia 
my  opinion  that  which  in  ordinary  language,  in> 
dependently  ot  the  Act,  would  be  a  stieet,  does 
not  oeaae  to  be  so  by  the  provioiona  of  the  Aot 
because  it  is  part  of  a  turnpike  road.  No  doubt 
it  is  true  that,  independently  of  the  interpretation, 
claase,  there  mig^t  be  other  words  in  the  Act 
sufficient  to  show  that  the  provisions  relating  to 
streets  could  not  apply  to  anything  that  is  pKfa 
of  a  tnnipike  road,  even  though  it  woald  other- 
wise be  a  street ;  but,  in  my  opinion,  none  of  the 
{Rtmsions  of  the  Act  are  sufficient  thna  to 
restriot  the  effect  of  the  enactments  as  to 
streets.  Borne  little  difficulty  may  poasibfy 
arise  in  consequence  of  the  street  (or  some 
pertian  of  it)  over  which  the  tumpike  tma- 
tees  have  certain  powers  being  vested  in  the 
local  board  under  the  statute ;  but  I  do  not  think 
that  any  inconvenience  which  may  arise  £rom  this 
cause  is  sufficiait  to  prevent  the  meaning  which 
thqr  would  otherwise  bear  from  being  given,  tu  the 
words.  It  mnst  be  remembered  that  by  a  later 
Act  (21  &  22  Yietu  o.  98,  s.  41)  the  trustees  of  the 
tnmpike  rood  and  the  local  board  were  empowered 
to  make  arrangameats  as  to  the  management  and 
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eare  of  partionlar  parts  of  the  streets.  I  think 
that  section  was  passed  expressly  for  the  parpose 
of  preventing  any  diflSoalty  which  might  nave 
arisen  nnder  the  earlier  Act  in  consequence  of  a 
street  which  also  formed  part  of  a  turapike  road 
being  vested  in  the  local  board,  while  at  the  same 
time  the  tnmpike  trustees  had  certain  powers 
over  it  nnder  their  Act.  In  my  opinion,  therefore, 
this  was  a  street  within  the  meaning  of  11  ^  12 
Vict.  c.  63,  B.  68,  and  the  plaintifi  is  entitled 
to  compensation  under  sect.  144.  It  was  also 
contended  that  the  amonnt  of  compensation 
awarded  was  excessive,  but  that  is  a  matter  with 
which  we  are  not  concerned  here.  We  have  only 
to  decide  whether  the  act  complained  of  was  done 
by  the  defendants  nnder  the  powers  .given  to 
them  by  statute ;  in  my  opinion  it  was,  and  the 
judgment  of  the  conrt  below  ought  to  be 
reversed. 

Bbzti,  L.  J. — If  the  road  in  qaestion  had  not 
been  a  turnpike  road  it  would  clearly  have  been 
within  the  definition  of  a  street,  and  I  think  the 
fact  of  its  being  a  turnpike  road  does  not  prevent 
its  being  a  street.  There  does  not  seem  to  be  any 
inoonsistenoy  in  saying  that  a  turnpike  road  is  a 
street,  either  independently  of  the  statute  or 
within  the  meaning  of  the  statute;  this  road 
therefore,  being  a  street,  was  vested  in  the  local 
authority  to  the  extent  stated  in  Goverdale  v. 
CharUon  in  this  conrt  (40  L.  T.  Bep.  N.  S.  88 ; 
L.  Bep.  4  Q.  B.  Div.  104).  Whatever  the  obligation 
of  the  turnpike  trustees  might  be  as  to  keep* 
iog  the  roadway  in  repair,  the  local  board  might 
alter  the  road.  They  did  alter  it,  and  in  so  domg 
they  assumed  to  exercise  the  powers  of  the  Act, 
and  in  my  opinion  they  were  exercising  them.  I 
think  therefore  that  any  injury  which  may  have 
been  done  to  the  plaintiff  was  the  subject  of  com- 
pensation, and  tnat  compensation  was  properly 
awarded  for  it ;  I  therefore  agree  with  Cotton,  L.J^ 
that  the  judgment  ought  to  be  reversed. 

Bramwsll,  L.J. — The  question  in  this  case  turns 
upon  the  meaning  of  11  &  12  Yict  c.  63,  s.  68,  by 
wniob  "all  present  and  future  streets"  might  be 
altered  bj[  the  local  board.  It  is  said  on  behalf  of 
the  plaintiff  that  the  roadway  in  question  here  is 
a  street,  for  it  is  said  that  the  word  "  street "  in 
the  interpretation  olause  in  sect.  2  includes  not 
only  the  highways,  &o.,  there  referred  to,  but 
everything  wliich  is  a  street ;  that  the  interpreta- 
tion is  not  the  whole  of  the  meaning  of  the  word 
"street,"  and  therefore  that  a  turnpike  road  is 
BOt  necessarily  excluded.  The  consequence  would 
be  that  the  interpretation  clause  is  not  exclusive. 
I>  quite  agree  with  this.  There  is  one  interpreta- 
tion clause  which  says  that  "  words  importing  the 
singular  number  shall  include  the  plum  number, 
and  that  words  importing  the  plural  number  shall 
include  the  singular  number ;  if  that  clause  were 
taken  to  be  exclusive,  the  words  in  the  singular 
would  never  mean  the  singular,  and  the  words  in 
the  plural  would  never  mean  the  plural.  This  is, 
therefore,  an  additional  interpretation.  Then  it 
is  said  that  this  is  a  street,  and  it  is  so,  but  it  is 
also  a  tnmpike  road.  Then  it  is  necessary  to  look 
at  sect.  68  to  see  if  there  is  anything  which  will 
enable  one  to  come  to  a  conclusion  as  to  what  the 
L^slatnre  intended.  With  the  greatest  respect 
for  those  who  hold  the  contrary  opinion,  I 
cannot  help  thinking,  on  reading  the  words 
of  the  section,  that  it  means,  as  the  court  below 
beld,  that  a  street  which  is  also  a  tnmpike  road 


should  not  be  included.  Has  the  section  taken 
away  the  management  of  the  turnpike  road  from 
the  turnpike  tmsteesP  I  do  not  think  that  is 
intended.  Bat  it  seems  to  me  that  it  is  speaking 
of  those  things  with  regard  to  which  the  manage- 
ment is  transferred  to  the  local  board.  It  seems 
to  me,  therefore,  that  the  words  of  sect.  ($8  show 
that  a  street  which  is  also  a  turnpike  rood  is  not 
included  in  that  section.  The  case  is  one  on  which 
I  wonld  rather  not  express  a  very  confident 
opinion,  especially  after  hearing  the  mntrary 
opinions  which  have  been  expressed.  There  is  one 
other  remark.  By  sect.  117  of  the  same  Act  the 
local  board  were  to  fa«  the  surveyors  of  highways; 
that  certainly  did  not  include  a  turnpike  road.  I 
am  therefore  of  opinion,  on  the  question  mainly 
arsned,  that  the  judgment  was  right,  and  ought 
to  be  affirmed.  But  there  is  another  point,  which 
I  think  is  substantial.  If  the  acts  were  done 
nnder  the  powers  of  the  tnmpike  trustees,  I  cannot 
see  how  any  action  would  lie  against  the  tmstees, 
or  persons  acting  on  their  behalf.  The  tmstees 
have  power,  nnder  their  Act  of  Parliament,  to  raise 
and  alter  the  road,  and  it  was  held  in  BouUon  v. 
Orowther  (2  B.  &  C.  703),  that  no  action  would  lie 
against  the  trustees  of  a  turapike  road  for  acts 
done  bond  fide  and  within  their  jurisdiction.  I 
am  inclined  to  think  that,  on  principle,  no  action 
ought  to  be  maintainable  if  the  owner  of  property 
adjoining  a  highway  is  not  the  owner  of  the  stnl 
of  the  highway  ;  I  do  not  think  that  he  has  any 
right  by  law  to  have  the  road  oontinued  at'a  par- 
ticular level.  It  may  be  inctmvenieut  to  him  to 
have  the  road  altered  if  he  has  built  with  reference 
to  the  level  of  the  road;  but  it  may  be  incon- 
venient to  the  pnblio  not  to  have  the  road  altered. 
I  am  not  dear,  therefore,  that  there  was  not  a 
more  meritorious  defence  than  was  supposed  in 
the  court  below.  If  so,  there  is  no  ground  for 
saying  that  the  defendants  are  oontinning  uid 
maintaining  a  wrong,  for,  if  the  act  was  rightly 
done  by  the  turnpike  road  troatees,  the  defendants 
were  justified  in  maintaining  it.  I  think  the 
judgment  ought  to  be  affirmed,  but,  as  the  other 
members  of  we  court  are  of  a  different  opinion,  it 
must  be  reversed. 

Judgment  revenad. 

Solicitors  for  the  plaintiffs,  Bidadale,  Craddoek, 
and  RidtddU,  for  Rooinson  and  Sons,  Blackbom. 

Solicitors  for  defendants,  Johneon,  Weatherail, 
and  Oo. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 
Nov.  22, 1878,  Feb.  20  and  24. 1879. 
(Before  Jbsskl,  ILB.) 
Emma  Silvek  Minino  Compaht  Ldotbd  v. 
Gbant.  (a) 
Order  for  trial  of  ittuet  offaet—Ordar  XXXVI., 
r.  6 — Company — Promotere    eeeret   profiU — Al- 
lowances to  promoter  for  money  actuaUyei^ended. 
The  vendors  of  a  mine  entered  into  an  agreemmit 
with  O.,  a  financial  agent,  to  ««Q  the  mine  far 
1,000,0007.,  to  a  eompaw/  to  he  formed  by  &, 
under  which  agreement  Ct.  was  to  receive  SO  per 
cent,  of  the  amount  of  the  capital  which  iitotda  be 
allotted.    By  a  siAsequent  agreement  between  Ae 
vendors  and  D.,  the  nominee  of  0.,  but  described 

(a)  Baportad  b;  a.  W,  Ens,  Eiq.,  Buxiatar^itJaar. 
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<u  ading  on  behalf  of  th«  intended  company,  the 
wndort  agreed  to  sell  the  mine  to  the  company 
jfor  1,000,0001.  The  company  wets  afterwarde 
formed,  and  the  proepeettu  and  artidee  of  a»$o- 
dation,  which  were  eetHed  by  0.,  referred  to  the 
teeond  agreement,  btU  no  mention  wot  made  of 
thefirtt  agreement,  under  which  O.  received  eon- 
liderable  sum*  of  money. 

An  action  was  brought  by  the  company  againet  Oie 
vendor*,  and  againet  0.,  and  others  claiming 
amongst  other  things  to  have  the  purchase  set 
aside;  that  an  account  might  be  taken  of  the 
sums  received  by  O.under  the  the  first  agreement ; 
and  th€U  he  mtght  be  ordered  to  pay  the  sam^  to 
the  plaintiff  company. 

Upon  the  application  of  the  plaintiff  company,  an 
order  was  made  umier  Order  XXXVI.,  r.  6,  for 
the  trial  of  two  issues  of  fact  before  the  trial  of 
the  action,  namely,  whether  0.  was  a  promoter  of 
the  plaintiff  company,  and  whether  he  had  received 
any  and  what  sums  of  money  wHkorU  the  knowledge 
of  the  plaintiff  company  under  the  first  agreement 
as  a  promoter  from  the  vendors  or  out  of  the  pur- 
chase money  for  which  he  was  accountable,  the 
order  being  prefaced  by  an  undertaking  by  the 
plaintiff  company  not  to  seek  relief  against  u.  in 
respect  of  any  cause  of  action  olher  than  that 
covered  by  the  issues,  and  the  plaintiff  company 
discontinuing  such  portion  of  the  aetion  a*  the 
court  should  direct. 

On  the  trial  of  Oie  ieeties, 

Seld,  that  0,  too*  a  promoter  of  the  pUusUiff  com- 
pany, and  wa«  litule  to  paiy  to  the  plaintiff  aU 
sums  h«  had  received  from  the  vendors  or  otU  of 
the  purchase  money,  after  deducting  therefrom 
the  amounts  actually  and  bond  fide  expended 
by  him.  for  securing  directors,  providing  their 
qualifieations,  and  in  payment*  to  mmnbers  of 
the  press  for  writing  up  the  eompamy,  and  to 
broken  for  sustaining  the  shares  in  the  market. 

Bagnall  v.  Carlton  (6  Oh.  Biv.  371,  37  L.  T.  Bep. 
N.  8.  481)  considered. 

This  was  an  action  by  the  Emma  Silver  Kining 
Company  Limited,  against  Albert  Grant,  Manricn 
Grantand other  persons, andalso against theEmma 
Silver  Mining  Company  (acorporation  incorporated 
according  to  the  laws  of  the  State  of  ISew  York, 
in  the  United  States  of  America),  and  related  to 
the  purchase  by  the  plaintiff  company  of  a  mine 
in  the  territory  of  Utah,  in  the  United  States  of 
America,  called  the  Emma  Mine.  In  the  year 
1871  the  defendants  Trevor  William  Park,  and 
William  Makepeace  Stewart  under  an  arrange- 
ment with  the  American  Company  in  whom  the 
mine  was  then  vested,  came  over  to  England  for 
the  purpose  of  negotiating  a  sale  of  the  said  mine 
and  promoting  a  company  in  this  country  for  the 
purpose  of  purchasing  the  same. 

On  the  2nd  of  Nov.  1871  an  agreement  was 
entered  into  between  the  defendants  Park  and 
Stewart,  and  the  defendant  Albert  Grant,  then 
carrying  on  business  in  London  under  the  name  of 
Grant  and  Company. 

The  agreement,  so  far  as  material  to  be  stated, 
was  as  follows : 

HemoTandnm  of  an  affreement,  made  tbe  2nd  of  Nov. 
1871  between  the  Hon.  Ireror  William  Park,  of  Vermont, 
and  the  Hon.  William  Stewart,  of  Nerada,  part  owners 
Af  the  Emma  Mine,  and  acting  under  full  aothoriiy 
from  all  the  other  owners,  hereinafter  called  the 
"vendors"  of  tite  one  part,  and  Heaars.  Qnmt  and 


Co.,  bankers,  of  the  other  part,  whereby  it  is  agreed  as 
follows: 

1.  The  vendors  shall  sell  the  Emma  Mine,  and  all  the 
appointments,  rights,  and  pririleges  now  held,  used,  and 
enjoyed  therewith  as  a  mine  in  operation,  together  with 
all  the  ore  in  hand,  and  46,3001.  in  oash  to  a  joint-stock 
company  to  be  formed  by  Grant  and  Ck>.  for  the  porohase 

of  the  property.  ^ 

2.  The  price  to  be  paid  for  the  said  purchase  shall  be 
the  snm  of  1,000,0601.^  one  half  thereof  to  be  paid  in 
cash  at  the  date  mentioned  in  the  proapectne  for  the 
payment  of  the  instalment,  and  npon  the  said  mine, 
property,  ore,  cash,  and  appurtenances,  being  dnly 
transferred  to  and  absolntely  vested  in  the  said  company, 
and  the  remaining  half  to  be  paid  in  fnlly  paid-np  shares 
of  the  said  company. 

8.  The  share  capital  of  the  company  shall  be  ofFered  to 
the  public  for  sabsoription  to  the  amount  of  ^£500,000,  at 
the  expense  of  Messrs.  Qrant  and  Co.,  and  Messrs. 
Grant  and  Co.  shall  be  entitled  to  receive  and  be  paid  by 
the  vendors  20  per  cant,  of  the  amount  of  the  capital  of 
the  company,  wnioh  may  be  allotted  and  taken  up  after 
deducting  the  amounts  of  any  shares  which  may  have  to 
be  and  are  repurchased. 

The  said  agreement  contained  other  provisions, 
which  were  afterwards  varied  by  the  agreement 
of  the  5th  Dec.  1871  hereafter  stated. 

At  the  date  of  this  agreement  the  defendant 
Maurice  Grant  was  in  the  employment  of  the  de- 
fendant Albert  Grant,  as  a  salaried  clerk,  but  on 
the  let  Jan.  1872  he  entered  into  partnership 
with  him,  and  the  business  was  carried  on  under 
the  style  of  Grant  Brothers  and  Company. 

The  statement  of  claim  alleend  that  upon  the 
said  agreement  of  the  2nd  Nov.  1871  having  been 
entered  into,  the  parties  thereto  acting  as  pro- 
moters of  the  company  that  was  atterwards 
formed  (being  the  plaintiff  company)  proceeded 
to  organise  the  said  company,  and  to  obtain  the 
consent  of  certain  influential  persons  and  firms  to 
act  as  directors  and  officers  of  the  same,  and  that 
they  induced  certain  persons  therein  named  to 
become  directors. 

On  the  4th  Nov.  1871  an  agreement  was  entered 
into  between  Park,  on  behalf  of  "  the  vendors  " 
of  the  one  part,  and  G.  H.  Dean,  described  as 
"  acting  on  behalf  of  a  company  then  intended  to 
be  formed  and  incorporated  under  the  laws  of 
England  by  the  name  of  the  Emma  Silver  Mining 
Company,  Limited,  (who,  as  the  plaintiff  com- 
pany alleged,  was  a  nominee  of  Albert  Grant's),  of 
the  other  part,  for  the  sfde  of  the  mine  to  the  in- 
tended company.  The  purchase  was  to  include 
the  mine  therein  described,  with  the  plant,  goods, 
and  chattels  in  and  about  the  same,  and  all  the 
stocks  of  ores  in  the  mine,  and  the  sum  oE 
46,300i.,  proceeds  of  ore  sold  and  then  in  hand. 
The  agreement  stated  that  the  purchase  money- 
was  to  be  the  sum  of  l,000,000i.  sterling,  of  which 
fiO0,000!.  was  to  be  paid  in  cash,  and  500,0001.  in 
fully  paid-np  shares  of  the  company.  The  vendors 
were  to  pay  all  the  expenses  of  and  incidental  to 
the  formation  of  the  company  up  to  the  allotment 
of  shares. 

The  plaintiff  company,  by  their  statement  of 
claim,  alleged  that  the  defendant  Park,  during  the 
negotiations,  prepared  a  prospectus  to  be  issued  by 
the  proposeii  company,  and  that  the  same,  as 
altered  by  the  defendant  Alberts  Grant,  was  sub- 
mitted to  the  persons  who  had  agreed  to  become 
directors.  The  qnaliBcations  of  the  directors 
were,  it  was  alleged,  provided  by  Albert  Grant. 

The  plaintiff  company  was  incorporated  on  the 
8th  Nov.  1871. 

By  the  memorandum  of  association  the  nominal 


Digitized  by  VjV^VJV 


IC 


806-Vol.  XL.,  N.  8,] 


TUB  LA.W   TIMES. 


Ung.  16,  ISA. 


Chan.  Div.] 


Ehjia.  Silveb  Mikisg  Comfakt  Lucitkd  «.  Gbamt. 


[Chas.  Div. 


capital  was  stated  to  be  1,000,0002.  divided  into 
•>0,000  shares  of  201.  each,  and  the  objects  for  which 
the  company  was  formed  were  stated  to  be  (amongst 
others)  the  carrying  ont  of  the  agreement  of  the 
4th  Nor.  1871,  the  parchane,  acquisition,  and 
working  of  the  Emma  Mine,  the  purchase  of 
other  lands  or  mines  in  the  territory  of  Utah,  and 
such  machinery  and  implements  as  might  be 
necessary  for  carrying  oat  the  working  of  the 
mines. 

By  the  articles  the  contract  of  the  4th  TSav.  1871 
was  expressed  to  be  adopted  by  the  company,  so 
far  as  its  provisions  were  intended  to  be  binding 
on  the  compay  therein  contemplated.  The  articles 
provided  that  the  defendaate  Park,  Schenok,  and 
Stewart  and  three  other  persons  therein  named 
whose  aualifioation  shares  were,  it  was  alleged, 

Cvided  by  the  defendant  Albert  Grant,  should 
bhe  first  directors  of  the  company. 
On  the  same  day  on  which  the  plaintiff  com- 
pany was  incorporated  a  prospectas  prepared  by 
the  defendants  Park  and  Albert  Grant  was  issued 
inviting  subscriptions  for  25,000  shares  of  201. 
each  described  as  the  unappropriated  capital  of  the 
company.  In  this  prospectus  the  defendants 
Anderson,  Sobenck,  and  Puleston  were  described 
as  trustees  of  the  plaintiff  company,  and  it  was 
stated  that  they  had  consented  to  act  as  trustees 
for  the  shareholders  until  the  property  was  duly 
transferred.  This  prospectus  was,  it  was  alleged,  cir- 
culated by  and  at  the  expense  of  Albert  Grant 
with  the  approval  of  Park  and  Stewart,  and  was 
based  on  the  representations  made  by  Park  to 
them  and  to  some  of  the  directors. 

Neither  the  agreement  of  the  4th  Nov.  1€71, 
nor  the  memorandum  and  articles  of  association, 
nor  the  proepectns  contained  any  reference  to  the 
agreement  of  the  2nd  Nov.  1871,  nor  to  the  pro- 
vision contained  therein  as  to  the  payment  by  the 
vendors  to  Grant  and  Co.  of  20  per  cent,  of  the 
amount  of  the  capital  of  the  company,  nor  to 
any  profit  to  be  received  by  Albert  Grant  as 
promoter  of  the  company. 

Before  the  1st  Dec.  1871  more  than  400,0002. 
had  been  paid  to  the  credit  of  the  said  trustees  on 
account  of  the  25,000  shares  in  the  plaintiff 
company  which  had  been  allotted  to  applicants 
according  to  the  terms  of  the  prwpectns,  but  the 
solicitors  of  the  plaintiff  company  not  having 
given  the  trustees  a  certificate  that  the  transfer  of 
the  property  had  been  completed,  they  were  pre- 
vented from  paying  any  part  of  the  purchase 
money  to  the  vendcHrs  out  of  the  funds  standing 
to  their  credit. 

Thereupon  an  agreement  dated  the  1st  Dec. 
1871,  and  made  between  Park  and  the  said  trus- 
tees, was  entered  into  by  which  it  was  agreed  chat 
Jfark  should  forthwith  fully  execute,  oomnlebe, 
and  deliver  all  transfers  and  assurances  required 
by  the  solicitors  to  the  company,  and  give  to  the 
company  actual  possession  of  all  the  property, 
including  the  sum  of  46,3002.  cash  as  past  earnings, 
and  that,  upon  the  solicitors  receiving  notice 
from  their  agent  at  New  York  that  the  title  was 
good,  the  trustees  should  pay  the  said  'sum  tio 
Park. 

The  statemait  of  claim  alleged  that  Grant  and 
Co.  advanced  to  Park  the  sum  of  45,0002.  upon 
the  security  of  the  first  moneys  payable  to  the 
vendors  in  respect  of  the  purchase  money  to  enable 
him  to  place  46,3002.  to  the  credit  of  the  plaintiff 
company  with  their  bankers  representing  the  same 


to  be  the  produce  of  the  ore  derived  from  workkg 
the  mine. 

By  a  memorandum  of  agreement  dated  the  i(h 
Dec.  1871,  made  between  Park  and  Stewart  ds- 
scribed  as  owners  of  the  Emma  Mine  of  the  ana 
part,  and   Grant  and  Ca  of  the  other   part,  it 
was  agreed  that  oertuin  stipulationx  in  the  mid 
agreement  of  the  2nd  Nov.  1871  should  be  modi- 
fied, and  it  was  farther  agreed,  in  oonsideration  of 
the  further  services  of  Grant  and  Co.,  in  carrying 
out  the  arrangement  for  the  acquisition  oi  the 
mine  by  the  company,  and  the  further  ezpeases 
incurred  by  Grant  and  Co.,  in  relation  to  ths 
company,  and  in  consideration  of  Grant  and  Ca 
agreeing  to  absolve  Park  and  Stewart  from  ill 
claim  in  respect  of  Grant  and  Co.'s  expenses  is 
respect  of  the  agreement  of  the  2nd  Nov.  1871, 
that  the  vendors  of  the  mine  should  deposit  with 
a  nominee  of  Park  and  Grant  and  Co.  all  ths 
500,0002.  of  fully  paid-up  shares  in  the  company 
to  which  the  vendors  were  entitled  as  part  of  the 
purchase  money  for   twelve  months  unless  they 
should  be  disposed  of   as  thereinafter  provided; 
also  that  Grant  and  Co.  might  as  long  as  the  said 
shares  remained  so  deposited,  sell  and  dispose  of 
the  said  500,0001.  of  shares  to  the  best  advaotsfse 
according  to  their  discretion,  unless  Park  should 
elect  to  take  the  same  as  therein  provided,  and 
that  upon  every  sale  that  might  be  effected  of  any 
of  the  said  shares  Park  should  pay  to  Grant  and 
Co.  the  commission  of  12.  per  share,  and  whether 
sujh  sales  should  be  effected  to  Grant  and  Co.  or 
not  should  also  pay,  and  Grant  and  Co.  be  entitlei 
to  retain  one-half  of  the  net  proceeds  of  ths  sals 
of  the  said  shares.     It  was  also  agreed  that  Fkrfc 
should   be   at   liberty  to  withdraw  from   deposit 
a  certain  number  of  the  shares  in  which  ohs 
Grant  and  Co.  were  not  to  be  entitled  to  an/ 
remuneration. 

By  the  statement  of  claim  it  was  alleged  tfaat 
this  agreement  was  concealed  from  the  directors  of 
the  plaintiff  company,  other  iiatn  Park,  Baxta; 
and  Stewart,  and  from  the  plaintiff  company. 

The  statement  of  claim  also  alleged  that  on  ths 
5th  Dec.  1871  the  trustees,  in  compliance  witk 
the  direction  of  Park,  pwid  to  Grant  nnd  Co,  oat 
of  the  400.0001^  then  standing  to  their  credit,  ths 
sum  of  145,0002.,  and  paid  the  balance  to  Psrk; 
also  that  the  said  sum  of  145,0002.  paid  to  Grant 
and  Co.  was  paid  on  account  of  the  45,0002.  lent  ta 
Park  as  before  mentioned,  and  on  accoant  al  tfas 
100,0002.  payable  to  Grant  and  Co.  under  ths 
agreement  of  the  2nd  Nov.  1871 ;  also  that  ths 
defendants.  Park,  Baxter,  Albert  Grant,  aad 
Maurice  Grant,  or  some  or  one  of  them,  with  d>s 
knowledge  of  the  others,  had  before  the  pjab^tiX 
company  was  incorporated,  and  before  the  issning 
of  the  prospectus,  agreed  to  make  the  varicns 
payments  or  allotments  of  shares  to  the  seveol 
persons  in  the  statement  of  claim  mentioned,  oat 
of  the  moneys  and  shares  which  the  vendors  wars 
to  receive  from  the  company,  or  out  of  so  nnieh 
thereof  as  Grant  and  Co.  were  to  receive  as  pro- 
moters, and  that  such  sums  and  shares  had  smas 
been  paid  or  allotted,  but  the  fiict  that  suBh 
persons  were  to  receive  such  sums  of  money  and 
shares  was  concealed  from  the  plaintiff  com- 
pany. 

The  statement  of  claim  farther  alleged  that  ths 
defendants  Albert  Grant  and  Maurice  Grant  had 
sold  a  large  number  of  shares  retained  by  Park  as 
part  of  the  vendor's  shares,  at  piioes  oonsid«itahly 
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•soeediog  their  Value,  and  had  rueeived  from  Park, 
hj  way  of  oommission,  and  as  their  share  of  net 
profits  under  the  agreement  <k  the  4th  Deo.  1871, 
■ams  amouDtinR  to  32,421L,  of  which  19,6002.  was 
received  on  aooount  of  oommiMion  on  the  shares 
sold  by  them  including  those  bought  by  them  for 
the  purpose  of  keeping  up  the  market,  and  after- 
wards resold ;  and  that  tixo  laet-mentioaed  sums 
were  all  paid  to  them  out  of  the  parohase  moneys 
leoeiTed  by  Park  from  the  plaintiff  company. 

It  also  alleged  that  in  calculating  the  said  net 
profits  the  defendants  Albert  Grant  and  Maurice 
Grant  deducted  all  the  sums  paid  by  them  to  the 
directors,  brokers,  solieitorB,  and  other  officers  of 
the  company,  as  well  aa  many  other  payments 
aiade  by  them  to  members  of  the  newspaper  press 
aod  others  with  the  objeot  of  faoilitatintr  the  pro- 
motion of  the  company,  and  enabling  them  to  dis- 
pose of  the  shares. 

The  plaintiff  company  churned  (1)  That  the  acta 
of  the  directors  of  the  plaintiff  company  (being 
the  nominees  of  and  paid  by  and  unaer  the  con- 
trol of  the  vendors  and  promoters)  in  adopting 
and  carrying  out  the  agreement  of  the  4th  Nov. 
1871,  were  not  binding  on  the  plaintiff  company, 
and  that  the  purchase  by  the  plaintiff  company  of 
the  mine  might  be  declared  to  be  not  binaing  on 
them  and  be  set  aside.  (2)  That  accounts  might 
be  taken  of  the  dividends  received  by  the  defen- 
daats  Park,  Baxter  Stewart,  Albert  Gmnt,  and 
Maurice  Grant  or  any  of  them  on  account  of  tbe 
35,000  shares  alkitted  in  pursuance  of  the  said 
agreement,  and  of  the  sums  received  by  them  on 
the  sale  or  disposition  of  the  said  shares  beyond 
the  par  value,  and  that  they  might  be  ordered  to 
repay  the  same  to' the  plaintiff  company,  also  that 
the  respective  defendants  might  be  ordered  to  pay 
•ad  account  for  to  the  phtintiff  company,  all  sums 
of  money,  and  ^e  value  of  all  shares  aod  other 
property  which  they  respectively  had  obtained 
(either  in  their  or  his  names  or  name,  or  in  tbe 
names  or  name  of  any  other  person  or  persons), 
asd  all  profits  which  they  might  in  any  manner 
haire  derived  as  promoters,  directors,  or  trustees, 
•if  or  for  the  plaintiff  company,  either  oat  of  the 
»one][8  and  shares  to  be  paid  and  alk>tted  under 
the  said  agreement  of  the  4th  Nov.  1871,  or  other- 
wise in  respect  of  any  transaction  in  vhich  they 
w«re  respectively  engaged  as  sudi  promoters, 
diiectoTS,  or  trustees ;  together  with  other  relief. 

The  defendants,  Albert  Grant  and  Maurice 
Grant,  by  their  statement  of  defence  denied  most 
•f  the  material  allegations  in  ihe  statement  of 


On  tbe  22nd  Nov.  1878  an  application  was 
»sade  by  the  plaintiff  company  under  Order 
XXX  VI.,  r.  6,  for  an  order  directing  the  trial  of 
the  following  issues  of  fact :  First,  whether  the 
drfendants  Albert  Gnmt  and  Maurice  Grant,  or 
either  of  them,  were  or  was  promoters  or  a  pro- 
moter of  the  plaintiff  company;  and  secondly, 
whether  any  and  what  sums  of  money  were 
teceiv«d  or  derived  b^  the  defendants  Albert 
Gnat  and  Maurice  Grant  or  either  of  them, 
withoat  the  knowledge  of  the  pliuntiff  company 
under  the  agreements  of  the  2nd  Nov.  1871  and 
the  &th  Dea  1871,  or  either  of  them  or  otherwise 
■■  promoters  or  a  promoter,  from  tbe  vendors  to 
the  plaintiff  company,  or  out  of  the  purohase- 
moony  payable  in  cash  and  shares  by  the  plaintiff 
rompany  or  otherwise,  for  which  the  said  defend- 
•••iB  or  either  of  them  were  or  was  acccuutublu. 


Bcmey,  Q.C.,  Botoen,  and  Qroevenor  Woods  in 
support  of  the  motion. 

MouUon  for  the  defendant  Albert  Grant,  and 
Romer  for  the  defoidant  Maurice  Grant,  opposed 
the  motion. 

Jesssl,  M.B. — I  do  not  intend  to  lay  down  any 
general  role  for  ti»  proper  construction  of  Order 
XXXVI.,  r.  6,  because  first  of  all  I  think  one 
judge  has  no  right  to  embarrass  other  judges  by 
laying  down  general  rules  of  construction  ;  and  in 
the  second  place  I  think  it  is  very  nndesirable  to 
limit  the  opnration  of  a  rule  conveyed  in  general 
terms  by  stating  the  ciroumstanees,  or  all  the  cir- 
cumstances under  which  the  judge  thinks  the 
discretion  ought  to  be  exercised.    The  disoretion 
is  general    Of  course  it  is  a  judicial  discretion, 
and  there  must  be  sufficient  reason  for  exercising 
it,  but  what  I  intend  to  do  is  to  state  one  or  two 
cases  in  which  I  have  been  asked  to  pnt  the  role 
in  force,  and  what  I  have  done,  and  why;  and 
then  I  shall  state  why  I  think  I  ought  to  pnt  the 
rule  in  force  in  the  present  instance.    I  have  been 
I  asked  to  do  so  in  the  case  of  a  defendant.    The 
I  first  case  that  came  before  me  was  a  case  in 
which  a  lady  alleged  thalt  she  waa  the  legitimate 
child  of  somebody,  and  that  as  snch  she  was 
entitled  to  take  some  very  long  and  expensive  and 
intricate  accounts  airainst  some  trustees.      The 
trustees  showed  by  affidavit  that  the  lady  was 
born  before  the  marriage  of  bar  parents,  and  that 
there  were  very  strong  groands  indeed  fbr  sup- 
posing that  she  was  not  a  legitimate  ohild  at  aU. 
I  thonght  it  a  proper  case,  inasmuch  as  the  ex- 
pense of  taking  the  aoconnta  would  have  been 
enormous,  and  the  whole  suit  would  have  ended 
in  nothing   but  costs  if   the  plaintiff    did    not 
establish    hor    iMitimaoy,    that    the   issue   of 
legitimacy    ot    ilkgitimacy     should    be    tried 
first  undier  this  rule.    I  so  directed,  and  as  I 
am    informed    the   result    was    that     the   lady 
did  not  succeed  in  establishing  her  legitimacy, 
and  there  was  an  end  of  the  action,  which  was 
exactly  what  I  anticipated.    In  a  case  of  this  kind, 
my  opinion  is  that  the  judge  must  have  some 
evidence  which  will  make  it  at  least  probable  that 
it  will  pnt  at  end  to  the  action.     The  plaintiff  is 
not  to  be  harassed  at  the  instance  of  the  defen- 
dant by  an  innumerable  series  of  trials,  each  trial 
taking  issne  on  every  link  of  the  plaintiffs'  case. 
That  is  not  the  meaning  of  the  rule  as  I  under- 
stand it,  but  it  may  probably  be  appUed  in  such 
a  case  as  that  I  have  stated,  when  the  iudge  has 
seriouH  reason  to  believe  that  it  will  put  an  end  to 
the  action.    I  have  had  another  case  in  which  the 
plaintiff  alleged  a  very  long  title,  and  claimed  an 
estate.    He  alleged  himself  to  be  the  heir-at-law 
of  a  person  who  was  entitled  to  this  estate.    He 
wanted  a  great  deal  of  discovery,  and  the  pos- 
session of  large  property.    The  defendant  said  the 
plaintiff  was  a  pauper,  that  it  was  a  mere  experi- 
mental action,  and  that  there  was  not  a  shadow  of 
ground  for  his  claim.     In  that  case  I  felt  no 
hesitation  in  directing  an  issue  whether  the  man 
was  heir-at-law.    It  turned  oat  that  he  was  not, 
and  I  believe  the  case  was  abandoned,  and  was 
never  tried  at  all.      There  was  a  third  case  I 
remember  before  me  at  chambers — I  only  give 
these  instances  aa  illastrations — in  which  a  man 
brought  an  action  on  behalf  of  himself  and  all 
other    the    tenants   of  a  manor   to  restrain   the 
incloanre  of  a  common.      The  defendants  said, 
"  Thia  will  be  a  wry  expensive  acciuu  to  try ;  it  will 
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involve  the  costoms  of  the  manor  and  rights  of 
common"  and,  as  nsual,  the  commoners  put  up  a 
man,  who,  although  not  technically,  was  really  a 
pauper,  to  sue  on  behalf  of  himself  and  all  others, 
tbe  only  result  of  which  action  would  be  that  the 
defendants  would  have  to  pay  tbe  costs  out  of 
their  own  pockets.    They  alleged  and  proved  by 
affidavit  that  the  person  who  was  plaintiff,  and 
who  said  he  was  tenant  of  the  manor,  was  not  so, 
that  his  name  or  tbe  name  of  his  ancestors  bad 
never  appeared  on  the  court  rolls  of  the  mnnor, 
and  that  he  was  not  a  tenant  of  tbe  manor.    Tbe 
only  answer  that  I  could  get  from  the  plaintiff 
was  that  he  believed  he  was  a  tenant,  but  he  could 
not  show  how.     I  thought,  before  the  defendants 
were  put  to  the  enormous  expense  of  a  trial  of  all 
the  issues,  it  was  right  to  put  the  plaintiS  to  tbe 
proof  that  he  was  a  tenant  at  the  time.     But  I  do 
not  remember  before  having  had  an  application  on 
the  part  of  the  plaintifiF,  and,  as  far  as  I  can  learn 
from  the  inquiries  I  have  made,  no  one  else  is 
aware  of  any  such  case.     Now  it  appears  to  me 
that   when  the  plaintiff  makes   the   application, 
different  coniiiderations  arise.    The  defendant  has, 
of  course,  a  right  to  shape  his  own  case,  and  to 
Bay  to  tbe  plaintiff,  "You  must  prove  every  part 
of  your  case ;  if  I  can  put  my  fingjer  on  one  part  of 
your  case,  and  show  that  there  is  no  foundation 
for  it  whatever,  it  is  quite  wrong  to  subject  me  to 
the  whole  expense  of  a  protracted  investigation,  and 
especially  when  yon,  the  plaintiff,  cannot  pay  the 
costs  of  it."    But  when  a  plaintiff  has  chosen  to 
frame  hu  case  in  this  way,  aud  has  chosen  to  join 
several  defendants,  because  they  are  more  or  less 
connected  with  some  part  of  the  subject  matter  of 
the  action,  although  not  connected  with  the  whole 
of  it,  it  does  not  then  ut  all  follow  as  a  matter  of 
course  that  he  is  to  be  at  liberty  to  retire  from  it  as 
to  any  portion  of  the  case,  and  say,  "  I  should  like 
to  try  one  part  of  it  only,  and  to  leave  the  de- 
fendant   afterwards  to  be  subject  to   a  second 
or  third  trial  to  try  the  rest  of  it."      I  think 
the  defendant  has,  speaking  generally,  a  right  to 
answer, "  You  ought  to  have  thought  of  this  before 
yon  brought  your  action  or  put  in  your  statement 
of  claim ;  if  you  wanted  any  part  of  the  action  to 
be  tried  separately,  you  should  have  brought  a 
separate  actiou."    I  do  not  wish  to  be  understood 
as  saying  that  subsequent  events  may  not  have 
occurred  which  may  justify  the  plaintiS  in  making 
the  application,  but  subject  to  that  it  appears  to 
jne  as  a  general  rule  that  the  plaintiff  has  no  right 
to  make  the  application  if  the  defendant  objects. 
But  if  tbe  plaintiff  comes  into  court  and  says 
this,  "  Since  the  commencement  of   my    action 
subsequent  events  have  occurred  which  convince 
me  that  I  had  much  better  give  up  the  right  of 
action  as  against  particular  defendants,  and  limit 
my  action  to  the  trial  of  certain  issues  only,  and 
ask  the  court  to   try  those  issues,"  it  dojs  not 
appear  to  me  the  defendants  have  any  right  to 
complain.    There  will  only  be  one  trial,  therefore 
there  will  be  no  increased  costs,  and,  as  asainst 
those  defendants,  they   get    the  benefit  ol    the 
abandonment  of  the  further  relief  asked  against 
them,  because  the  plaintiff  says  that  he  will  limit 
bis  relief  to  what  will  result  from  the  issues  which 
are  to  be  tried.    So  far  as  those  defendants  are 
concerned  it  must  be  a  benefit,  that  is,  a  benefit  in 
one  sense  only — a  benefit  theoretically — because 
practically  it  is  no  benefit,  and  if  they  are  wrong, 
the  sooner  the  action  is  tried  against  them  the 


worse  for  them,  and  the  greater  the  delay  tbe  better 
for  them ;  but  I  am  not  now  patting  it  in  tb&t 
shape  at  alL    Here  the  plaintiff  company  say  in 
effect,  "  When  we  brought  the  action  we  intended 
to  ti7  it  against  all  the  defendants'sccording  to 
tbe  terms  of  the  agreement,  and  we  have,  accord- 
ing to  our  view,  a  clear  case  against  the  defen- 
dants (the  Grants)  for  a  certain  cause  of  action." 
The  other  defendants,  including  tbe  Grants,  have 
chosen,  as  regards  another  oanse  of  action,  to 
apply  for  a  commission  to  Utah  in  the  United 
States,  and  the  plaintiff  company  say,  that  if  they 
succeed  upou  that  application,  the  result  will  be 
that  the  trial  of  the  remaining  cause  of  action' will 
be  delayed  until  an  indefinite  period,  and  to  avoid 
that  they  submit  to  limit  their  cause  of  action 
against  the  defendants    (the  Grants)  to  the  one 
cause  of  action  as  to  which  they  want  the  issues 
stated.    It  seems  to  me  that  in  some  shape  or 
other  that  application  is  reasonable  and  should  be 
acceded  to.      It  is  one  that,  except   as   regards 
delay,  cannot  injuriously  affect  the  defendants, 
and  it  may  obviously  be  very  beneficial  to  the 
plaintiff  company  if  it  avoids  the  delay  of  the  trial 
of  the  action.     I  think  tbe  case  before  me  comeK 
under  tbe  6th  rule  of  Order  XXKYL,  the  words 
of  which  are,  "  The  court  or  a  judge  may  in  any 
action  at  any  time,  or  from  time  to  time,  order  that 
different  questions  of  fact  arising  therein  be  tried 
by  different  modes  of  trial,  or  that  one  or  more 
qnesticns  of   fact   be  tried  before  tbe  others." 
Now,  if  I  stayed  the  action,  it  might  be  objected 
that  there  were  no  other  issues  to  try,  bat  there 
are  other  issiues  to  try  as  between  the  other  de- 
fendants, and  issues  as  to  which  they  may  desire^ 
the  Grants  to  be  present,  and  therefore  I  shall  only 
put  the  plaintiff  under  terms  not  to  ask  relief  against 
the  Grants  in  respect  of  any  other  cause  of  octiion 
than  that  included  in  the  issues.     Then  there  is 
one  other  point  which  I  think  I  ought  to  decide. 
I  think  the  case  to  be  brought  within  this  rale 
ought  to  be  one  of  simple  issues.    I  do  not  think 
it  is  convenient  to  travel  through  a  long  record, 
and  to  get  a  number  of  oompucated  issues,  and 
excerpt  them,  so  to  say,  from  the  pleadings.    Bat 
in    this    case  it    appears  to  me  the  issues  are 
simplicity  itself.    There  are  two  issues  in  form. 
In  reality  they  are  only  one.    The  real  issue  to  be 
tried  is  whether  the  Grants,  as  promoters  of  the 
company,  pocketed  100,0001.  or  thereabouts  oat  of 
the  purchase- money  without  the  knowledge  of  the 
company.    That  is  really  the  only  question  I  have 
to  try.     It  appears  to  me  to  be  a  very  simple 
issue  which  I  can  try  very  well,  and  therefore  I 
shall  make    the   order   in   the    terms  proposed. 
The  costs  of  tho  motion  will  be  reserved,  and 
the  order  will  be  prefaced  by  an  undertaking  by 
the  plaintiff  company  by  their  counsel  not  to  seek 
relief  against  the  defendants  Albert  Grant  and 
Maurice  Grant  in  respeot  of  any  cause  of  action 
other  than  that  covered  by  the  issues,  and  also  to 
consent  to  an  order  to  discontinue  such  portiott  of 
the  action  as  and  when  the  court  thall  direct. 

The  defendants  Albert  Grant  and  Maarice 
Grant  appealed  from  this  order,  and  on  the  hear- 
ing the  Court  of  Appeal  affirmed  the  order  _wi^* 
variation,  the  words  "  the  plaintiffs  disoontinoing 
suoh  portion  of  the  action  as  the  ooait  shall 
direct,"  being  substituted  for  tbe  plaintifi's 
undertaking  to  consent  to  an  order  to  discon- 
tinue. 
The  issues  of  fact  then  came  on  for  trial,  aod 
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dnriDg  the  trial,  the  action  as  againat  the  defen- 
dant Maurice  Grant  was  oompromised,  and  an 
order  was  taken  by  oonsent  that  be  should  pay  to 
the  plaintiff  company  the  sum  of  22502.,  with 
interest,  at  42.  per  cent,  per  annum  from  the  12tb 
May  1872  in  satisfaction  of  their  claims  against 
him. 

Davey,  Q.C.,  Bowen,  Grotvenor  Woods,  and 
FouUces,  for  the  plaintiff  company,  contended  that 
the  defendant  Albert  Grant  was  a  promoter  of  the 
plaintiff  company,  and  could  not  be  allowed  to 
receive  any  part  of  the  purchase-money  or  any 
profit  on  shares  sold  by  him  under  agreements 
which  were  concealed  from  the  company,  and 
that  in  ascertaining  the  amount  of  the  profit  he 
was  not  entitled  to  be  allowed  sums  paid  for 
securing  the  services  of  directors  or  payments  to 
members  of  the  newspaper  press  for  writing  np 
the  company,  or  to  brokers  for  sustaining  the 
shares  in  the  market. 

The  defendant  Albert  Grant  appeared  in  person, 
and  argued  that  the  issues  onght  not  to  be  triet^  at 
present  as  there  was  a  pending  action  by  the 
plaintiff  company  ai^ainst  the  vendors  for  a  rescis- 
sion of  the  contract  for  the  purchase  of  the  mine, 
and  also  that  there  was  no  fiduciary  relation 
between  himself  and  the  plaintiff  company. 

JisssEL,  M.R. — I  have  two  issues  to  try.  The 
first  is  whether  the  defendants,  Albert  Grant  and 
Maurice  Grant,  or  either  of  them,  were  or  was  pro- 
moters or  a  promoter  of  the  plaintiff  company. 
The  case  as  against  Maurice  Grant  has  been  com- 
promised, and  therefore  the  issue  remains  merely 
as  against  Albert  Grant.  The  second  issue  is 
whether  any  and  what  sums  of  money  or  profits 
were  received  or  derived  by  the  defendant  Albert 
Grant,  wibhout  the  knowledge  of  the  plaintiff 
company  under  certain  agreements  or  otherwise 
as  promoter  of  the  company,  or  out  of  porcbase- 
money  for  which  he,  that  is,  the  defendant  Albert 
Grant  as  promoter,  was  accountable  to  the  plain- 
tiff company.  The  first  objection  taken  by  the 
defendant  is  that  this  issue  onght  not  to  be  tried 
at  present.  The  ground  upon  which  he  put  it  was 
that  there  was  a  pending  action  against  the  vendors 
to  rescind  the  contract.  In  the  first  place,  if  there 
were  anything  in  the  objection  at  all  (which  I  will 
consider  presently),  it  comes  too  late  because 
there  is  an  order  of  mine  to  try  these  issues,  which 
order  has  been  afiirmed  by  the  Court  of  Appeal, 
and  therefore  I  am  bound  to  try  the  issues  quite 
independently  of  this  objection.  I  need  not  say 
that  the  objection  was  not  taken  either  before  me 
or  before  the  Court  of  Appeal,  and  there  is  no 
decision  npon  it.  Still,  there  is  the  order,  and  in 
obedience  to  that  order  I  shonld  certainly  try  the 
issues  whether  the  objection  was  good  or  bad.  In 
the  next  place  the  objection  was  not  taken  before 
ne  until  after  the  plaintiffs'  counsel  had  opened 
the  issues  and  completed  their  case,  and  I  need  not 
say  that  a  preliminary  objection  seeking  to  post- 
pone a  trial,  comes  too  late  after  the  trial  has  pro- 
ceeded to  that  extent.  I  will  now  say  a  word  or 
two  about  the  objection  itself.  It  will  be  remem* 
bered  that  at  the  present  moment  the  contract 
remains  unrescinded ;  therefore,  the  argument 
must  go  to  this  extent  that  the  claim  by  one  of  the 
parties  to  rescind  the  contract  puts  an  end  to  it, 
that  must  be  the  meaning  of  the  proposition  ;  but 
110  judge  has  ever  said,  and  I  do  not  suppose  any 
judge  ever  will  say,  that  the  mere  claim  of  one  of 
the  parties  to  a  contract  to  rescind  puts  an  end  to 


the  contract.    There  is,  however,  a  possible  mean- 
ing, which  though  not  expressed  in  the  argument 
may  be  intended,  and  that  is  this,  that  a  claim  to 
rescind  a  contract  by  the  plaintiffs  is  irrevocable 
by  them,  and  that  tho  defendants  may  compel 
them    to    rescind     whether    they    like     it    or 
not.      Upon    thai)    point    there    is    an   express 
decision  and  a  decision   the   other    way.     The 
case  of  Sagnail  v.  Carlton  {tup.)  was  a  suit  by 
bill  praying  that  the  agreement  for  the  purchase  of 
the  property  might  be  set  aside,  or,  in  the  alter- 
native, that  the  defendants  other  than  Bythewood 
might  be  decreed    to    be   jointly   and  severally 
liable  to  repay  all  the  profits  which  they  had  made 
by  the  transactions,    the    plaintiffs  offering    to 
allow  expenses   properly    incurred.      When  the 
cause  came  on  for  hearing,  or  before  it  oame  on — 
it  is  not  very   material   to   consider  which — the 
plaintiffs  compromised  with  some  of  the  defen- 
dants, namely,  the  vendors,  and  agreed  to  affirm 
the  contract  in  considenition  of  a  sum  .of  money, 
and  it  was  held  that  the  other  defendants, — whom 
I  will  call  the  agency  defendants  to  distinguish 
them  from  the  vendors — had  nothing  to  do  with  that 
compromise,  that  their  liability  remained  notwith- 
standing the  compromise,  and  that  the  purchasers 
could  pass  over  the  prayer  for  rescission  and  seek 
relief  under  the  alternative  prayer  for  payment  on 
the   footing    of   the    contract   remaining.     The 
argument  for    the   appellants,    who    succeeded, 
was  this :  "  We  have  a  right  to  give  up  our  claim 
to  rescind  the  contract  without  prejudicing  our 
claim  against  the  promoters."    James,  L.J.  says, 
*'  The  case  against  the  vendors  was  that  the  plaia- 
tiffs  were  by  reason  of  what  had  taken  place 
entitled  to  an  absolute  rescission  of  the  contract, 
and  the  plaintiffs  and  those  defendants,  the  ven- 
dors, agreed  to  put  an  end  to  that  case  in  con- 
sideration of  a  sum  of  money  paid  by  the  vendors 
to  them.    That  was  the  pnce  of  the  company 
Griving  up  that  which  beyond  all  question,  it  seems 
to  me,  they  were  entitled  to,  that  is  to  say,  the 
right  to  have  the  contract    rescinded  and  the 
right  to  have  the  whole    purchase    money    re- 
paid to  them.    With  that  price  so  paid  for  the 
compromise,  it  appears  to  me,  the  other  defendants 
have  really  nothmg  to  do."    That  is  a  decision, 
therefore,  that  a  mere  claim  to  rescind,  even  in  u 
case  where  the  plaintiSs  were  entitled  to  rescind, 
did  not  put  an  end  to  the  contract  or  have  the 
effect  of  rescinding  it  and  did  not  place  the  agent?, 
who  were  made  liable  on  the  footing  of  the  con- 
tract being  a  valid  one  though  it  was  really  open 
to  rescission,  in  a  better  position  than  if  no  claim 
for  rescission  had  been  made.    There  is  another 
view  of  the  case  which  has  struck  me  forcibly,  not 
as  a  preliminary  objection  but  as  a  defence.     Can 
the  promoter  or  agent  say,  "  I  shall  be  liable  for 
such  a  sum  on  the  footing  of  the  contract  being 
valid,  but  you  are  attempting  to  rescind  it,  there- 
fore until  you  finally  elect  U>  treat  the  contract  as 
a  valid  one,  I  am  not  to  be  liable  for  anything." 
If  his  liability  depended  entirely  on  the  validity 
of  the  contract  that  would  be  a  defence,  and  it 
may  be  that    before    I    give   judgment,  I  shall 
want  to  know  whether    the    plaintiffs  elect  to 
rescind  the  contract  or  not.    But  the  remarkable 
part  of  this  case  is  this — if  the  plaintiffs  succeed 
in  rescinding  the  contract,  a  large  sum  which  tbev 
now  claim  from  the  defendants  as,  what  I  will  call, 
promotion  money,  will  be  a  pttti  of  the  purchase 
money,  and  in  that  way  they  may  still  have  a  right 
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todaim  it  from  thedefendanta^assBxningalwsys  that 
the  ot^er  persons  who  are  liable  to  repay  it  do  not 
repaj  it.  However,  that  is  not  the  qaeation  I  have 
now  to  4«cide,  because  I  mnat  decide  on  the  beta 
ua  tbey  are  proved  before  me,  asd  all  that  is 
proved  before  me  is  a  oontraot  which  is  not  re- 
scinded by  the  defendant  in  this  isaue,  in  which  be 
insiBtanpon  it  being  a  valid  and  proper  contract, 
nnd  it  does  not  appear  to  me  that  he,  by  insisting 
on  the  contract  as  a  valid  one,  can  tajce  advanta^ 
uf  any  threatened  attempt  on  the  part  of  the 
plaintiffs  to  rescind  the  contract  as  against  one 
peroon.  In  other  words  I  try  the  issaes  on  the 
existing  fa^s,  one  of  such  facts  bei2>g  a  valid  and 
xabsisting  contract.  If  it  should  tain  out  here- 
after tiiat  those  facta  are  altered,  there  may  be 
KOMe  right  on  the  part  of  the  defendant  to  prevent 
my  giving  judgment,  or  from  executing  juditment 
when  given.  Assuming  the  oontiaot  to  be  a  valid 
contract,  what  have  we  here  P  We  have,  it 
appears  to  me,  a  case  wholly  nndistinguishable 
from  the  case  of  BagnaM  v.  Oarlhm  on  any  prin- 
ciple. The  case  is  a  somewhat  singular  one  in  one 
or  two  of  its  features,  but  I  am  afraid  not  singnlar 
in  all  its  general  features.  The  vendors  of  the 
Emma  Silver  Mining  Company  entered  on  the 
2nd  Nov.  1871,  into  an  agreement  with  Messrs. 
Grant  and  Co.,  which  then  consisted  <m1y 
of  the  defendant,  Albert  Grant,  which  may  be 
Rbortly  stated.  The  vendors  were  the  Hon.  Trenor 
William  Park  and  the  Hon.  William  Stewart  on 
the  one  part, .  and  the  defendant,  Albert  Grant, 
under  his  trade  name  of  Grant  and  Co.,  of  the 
other  part.  It  was  agreed  that  the  vendors  should 
sell  the  Emma  Mine,  with  certain  other  thines 
for  1,000,0001.,  one  half  in  cash  and  one  half  in 
shares.  Now  to  whom  were  they  to  sell  it  P  To 
a  joint-stock  company  to  be  formed  by  Meaars. 
Grant  and  Co.  for  the  porohaee  of  the  property. 
Therefore  it  was  an  agreement  not  to  sell  i'l  directly 
to  Messrs.  Grant  and  Co.,  bat  to  a  nomineeof  theirs. 
That  is  what  it  comes  10.  Then  there  was  an 
arrangement  that  Messrs.  Grant  and  Go.  should 
bear  the  expenses,  and  were  to  be  entitled  to 
receive  from  the  vendors  20  per  cent,  of  the  par- 
chase  money.  As  regards  the  cash  it  was  to  be 
100,0001.,  and  as  regards  shares  a  similar  amount, 
but  that'  was  afterwards  varied  by  a  sabsequent 
agreement,  and  the  profit  was  made  different. 
Then  in  pursuance  of  that  agreement  on  ^e  4th  of 
the  same  month  of  November  there  is  an 
agreement — which  is  of  course  a  nominal  one 
— an  agreement  by  the  same  vendors  to  sell 
tbe  same  mine  for  1,000,0002.  to  a  nominee,  a 
man  who  has  really  nothing  to  do  with  it 
except  to  have  his  name  put  into  the  agreement. 
Then  on  the  7th  or  8th  Nov.  Mr.  Grant 
settles  a  prospectus.  When  I  say  settles,  I  mean 
he  finally  settles.  He  had  been  settling  it  all  the 
lime,  but  it  is  finally  settled  then,  and  it  is  issued 
to  the  public.  That  prospectus  does  this,  it 
suppresses  all  allusions  whatever  to  the  original 
aitreement  of  the  2nd  Nov.,  which  is  simply 
an  agreement  for  the  sale  to  a  nominee  of 
Mr.  Grant,  and  it  sets  out  as  a  reality  the  contract 
nf  the  4dk  Nov.  and  it  represents  to  the 
public  that  that  ia  the  real  contract  for  sale, 
the  real  contract  for  sale  being  a  contract 
for  sale  with  Mr.  Grant  to '  sell  to  any  com- 
pany he  could  form.  That  being  the  position 
of  matters,  the  first  point  to  be  considered  is, 
whether  that  was  a  transaction  which  on  the  face 


of  it  amounted  in  equity  to  a  fraud.  Now,  a  very 
eminent  judge  has  said  that  it  is  not  necessary  to 
be  a  lawyer  in  order  to  be  an  honest  man,  and  I 
quite  assent  to  that  proposition.  I  do  not  think 
it  ia  necessary  to  nnderstand  equity  law  in  order 
to  be  convinced  that  if  you  tell  the  public  that  a 
mine  is  sold  by  the  vendors  for  a  million  of  money 
when  in  faut  it  was  agreed  to  be  sold  for  a  million 
of  money  less  200,0001.  on  the  terms  of  the  real  pur- 
chaser that  it  should  be  s(dd  to  a  company  to  be 
formed  by  himself,  and  that  he  should  provide  some 
expenses — I  think  most  people  will  nnderstand  tfait 
they  would  be  deceived  by  that  representation. 
Of  course  if  it  were  a  real  sale  for  a  millian 
to  a  person  really  buying  they  would  suppose  thst 
they  had  the  protection  of  a  real  purchaser,  ■ 
person  who  therefore  wofdd  look  to  some  extent 
after  the  value  of  the  thing  to  be  bought,  and 
when  they  saw  •  respectable  list  of  diredors,  in 
fact  something  more  than  respectable,  a  distin- 
guished list  of  directora,  advertised,  who  would, 
of  course,  be  supposed  to  look  after  their  own 
interest  in  a  company  in  which  they  would  taicB 
a  considerable  stake  in  the  shape  of  shares,  and 
I  in  whose  management  they  woiud  take  put,  and 
I  to  whose  recommendation  to  the  public  they  lent 
'  the  saootion  of  their  names,  and  their  high  socisl 
position,  they  would  naturally  suppose  toat  they 
had  looked  after  the  thing,  and  that  they  had 
taken  care  to  see  that '  the  company  about  to  be 
formed  would  have  value  for  its  money ;  all  that 
appears  to  me  untruly  represented  by  this  pro- 
spectus. It  is  represented  as  a  bond  fide  purchase 
for  1,000,0001.  with  the  sanction  of  these  eminent 
gentlemen  as  direcbK'S,  when  ic  foct  it  was  in 
substance,  though  not  exactly,  a  purchase  for 
800,0O0L  put  oS  on  the  company  for  l,000,OOOt. 
In  order  to  show  the  view  which  has  been  takoi 
by  a  court  of  justice  of  this  kind  of  transactioi^ 
I  will  read  a  few  words  from  the  judgment  of 
Bacon,  V.C.  in  the  case  of  BagnaU  t.  OatU<».  He 
speaks  of  the  prospectus,  and  the  words  apply 
exactly  to  the  prospectus  before  me,  with  some 
additions :  "  It  wholly  omits  the  cousidentioa 
that  the  employment  of  the  agent  was  for  tte 
purpose  of  forming  a  company,  and  of  inducing 
other  persons  to  subscribe  in  reliance  upon  a 
representation  which  was  untrue  ;  for  it  was  sot 
true  that  the  pnrdiaae  money  payable  to  the  vendon 
was  the  aummentioned  in  the  prospectus,  bat  it  was 
the  purchase  money  stated  in  the  ostensible  agree- 
ment, minus  the  amount  to  be  paid  by  the  vendon 
to  their  agents  as  a  reward  for  procuring  the  sub- 
scription, and  the  nominal  purchase-money  so 
diminished  was  the  true  sum  which  was  to  go  into 
the  pocket  of  the  vendors."  I  think  tliat  tie 
answer  to  that,  namely,  that  the  am6ant  nude  no 
difference  is  follacious.  The  amount  makes  ail 
the  difference.  If  you  represent  that  a  sum  is  to 
be  paid,  you  may  honestly  and  perhaps  fairly  omit 
a  trifling  amount  of  commiBsion,  say  2«.  6i.  per 
cent,  for  the  brokerage  on  the  stock  or  anything 
of  that  kind.  The  role  is  de  minimU  son  otrot 
lex,  but  where  you  actually  take  oat  one-fifth,  of 
coarse  it  is  quite  clear  the  amount  does  make 
that  an  untrue  representation,  which  misht  be 
substantially  true  if  the  amount  was  trifliag- 
Then  it  may  be  said,  "  But  what  had  Mr.  Giant 
to  do  with  it  P"  The  answer  ia,  that  Mr.  Grant 
was  not  only  the  promoter,  which  he  was  by 
forming  the  company,  but  he  was  the  person  who 
made  the  representation.    He  actually  settled  and 


Digitized  by  VJVJVJV 


IC 


Ajig.  19,  187».] 


THJfi   LAW   TlMJfib. 


tVol.  iL.,  N.S.— 811 


Chan.  Dit.] 


Kmma  Silvkb  Mining  Company  Lihitbd  v.  Grant. 


[Chan.  Dit. 


Bigned  the  prospectus  Trhich  was  issued,  and  as:ain 
I  will  qaote  a  few  words  from  (lie  same  judgment 
of  Bacon,  V.C. :  "  Bat  if  the  case  were  not  sap- 
ported  by  anthoritj,  I  should  not  hesitate  to  say 
that  the  persons  by  whom  this  representation  was 
xnade  did  by  making  it — by  inviting  and  soliciting 
the  confidence  of  the  persons  to  whom  it  was 
addressed — contract  fiduciary  relations  with  those 
persons."  That  is,  if  he  took  upon  himself  to 
xepresent  to  them,  not  the  whole  of  the  facts  but 
a  portion  of  the  facts,  and  to  omit  what  he  ought 
to  have  known  and  mast  be  taken  by  a  court  of 
justice  to  have  known,  was  a  very  material  state- 
ment. But,  as  I  said  before,  something  mast 
be  added  to  this  case.  Mr.  Grant  not  only 
formed  the  company,  but  he  obtained  with 
one  exception,  I  think,  the  names  of  the  directors, 
and  these  directors  were  known  to  him  not  to  be 
independent  directors.  I  am  sorry  to  say  that,  in 
my  opinion,  with  two  exceptions,  those  two  excep- 
tions being  of  per8(»8  net  procured  by  him,  he 
"  bought "  the  directors,  and  in  a  very  p)ecaliar 
way  ne  set  about  it.  He  therefore  knew  that 
these  directors  were  not  only  qnalifled  by  him, 
that  is,  they  received  their  interest  in  the  com- 
pany from  him,  but  they  had  no  real  interest 
vrhich  would  induce  them  to  check  any  of  the 
statements  he  made,  becaTMe  if  they  did  they 
vrould  get  nothing,  whereas  if  they  remained  as 
directors,  and  did  not  check  him  in  any  way,  they 
would  get  some  profits  at  all  events,  namely,  the 
qaalification  shares ;  but  he  must  also  have  known, 
trom  the  names   and    the    circumstances  I  am 

foing  to  mention,  that  the  public  would  take  a 
ifferent  view  of  his  directors,  and  would  not 
imagine  that  the  directors  were  obtained  in  the 
way  in  which  they  were  obtained.  Now  the  way 
in  which  they  were  obtuned  vras  this  :  Mr.  Albert 
Gi-ant  went  to  a  member  of  Parliament,  a  gentle- 
man of  family  and  position,  and  asked  him  to 
obtain  directors  for  him.  There  was  an  exception, 
and  I  except  the  American  directors,  who  were 
nut  procured  by  Mr.  Grant,  but  he  asked  the  gen- 
tleman I  have  referred  to  to  obtain  directors.  This 
gentleman,  folly  understanding  I  should  think 
from  what  subsequently  occurred  that  he  was  to 
be  paid  for  obtaining  these  directors — for  it 
appears  pretty  plainly  from  the  correspondence 
that  he  must  have  known  it,  and  have  anticipated 
it — went  about  and  obtained  directorx,  represent- 
ing to  them  that  they  would  receive  shares  with  a 
qaalification,  I  suppose,  and  thereby  induced  them 
to  become  directors  of  the  company.  When 
directors  had  been  obtained,  Mr.  Grant,  who,  I 
must  say,  appears,  when  he  obtained  large  auma, 
to  have  been  liberally  disposed  in  his  expenditure 
of  them,  gave  this  gentleman  1 5002.  in  hard  cash 
for  obtaining  the  directors.  Now  directors  so 
obtained,  I  think,  can  hardly  be  represented 
to  the  public  aa  holding  that  position 
which  directors  named  in  a  prospectus  in  this 
way  ought  to  hold.  Of  course  the  public 
imagine,  or  did  imagine  till  recent  years  when 
these  matters  have  become  public  through 
tbe  medium  of  courts  of  justice  that  these 
directors  were  people  who  had  a  real  stake 
in  tbe  enterprise,  and  not  the  mere  nominees  of 
the  promoter,  obtained  either  for  money  or  for 
abares,  and  who  had  no  intention  whatever, 
except  to  get  as  many  shares  allotted  to  them  as 
they  could  obtain,  it  is  again  an  unfeir  represen- 
tation to  holdout  to  the  public  that  this  is  a  sale 


by  the  mine-owner  to  the  nominee,  for  the  com- 
pany, 80  to  say,  approved  of  and  controlled  by  an 
eminent  and  independent  body  of  directors.    The 
whole  of  it  is  in  my  opinion  an  antmthful  repra- 
sentation  by  reason  of  the  suppression  and  ooa- 
cealment  of  truth,  not  untruthful  in  the  sense  at 
direct    falsehood,    but  untruthful   because  it  ia 
intended  to  convoy  to  the  public  an  impression 
different  from  the  reality,  and  becanse  it  is  knowa 
by  the  person  who  conveys  it,  or  ought  to  be 
known  by  hi:n,  to  be  materially  different  from  that 
which  was  the  real  state  of  the  case.      That  being 
80,  it  appears  to  me  that  the  promoter  who  issues 
such  a  prospectus  as  this,  and  acta  in  the  way  I 
have  mentioned,  has  really  nothing  to  complain 
of,   if  his  conduct  is   described  in    the  way  in 
which    Bacon,   Y.C.    described    it    in    the    case 
of  BagwM  v.  CcarUon.    But  in  addition  to  this 
we  m<ut  also  recollect  that  the  promoter  does 
sometimes  tell  his  directors  all  about  it,  and  then, 
it  is  said,  that  binds  the  company.      It  has,  how- 
ever been  decided  that  the  company  includes  those 
persons  amongst  the  public  who  are  invited  to 
take  shares,  and  it  is  no  answer  at  all  to  say 
that  tbe  nominees,  the  directors,   whose  names 
were  inserted  as  part  of  the  getting  up  of  the 
company  were  in  league  with  the  promoter.     In 
this  case  it  is  not  clearly  proved  to  my  mind  that 
they  were  in  that  sense.    No  doabt  some  conver- 
sation took  place  on  the  day  of  allotment,  which 
would  have  put  independent  directors,  men  who 
had  not  received  th«r  qualifications   from    the 
promoter,  on  inquiry.    But  these  men  were  not 
likely  to  enquire.     Why  should  they  P     Inquiry 
before  allotment  could  hare    ended,   and  would 
have  ended  probably  only  in  one  result ;  that  there 
would  be  no  allotment,  and  they  would  get  no 
shares,  and  therefore  it  would  not  be  probable 
that  they  would  take  any  step  eren  bjr  a  statement 
which  would  have  aroused  the  suspidons  and  the 
spirit  of  inquiry  in  persona  who  had  a  real  intereat 
and  a  real  stake  in  the  company,  in  the  sense  of 
putting  their  own  money  into  it.     But  in  d^ 
opinio3  there  is  not  a  pretence  for  saying  that 
there  was  any  communication  made  to  the  allottees 
or  anything  in  the  shape  of  full  disclosure  made 
to  the  boaM  of  directors.    Whatever  the  conceal- 
ment was,  concealment  it  remained.    That  being 
so,  I  come  to  the  next  question.    For  what  sum 
ought  Mr.  Grant  to  be  made  liable?    And  that 
depends  upon  what  the  principle  is  on  which  tbe 
court  decides  these  questions.    Mr.  Grant  becomes^ 
as  I  understand  it  under  the  authorities,  a  trustee, 
agent,  or  person  in  a  fiduciary  position  as  regards 
the  company,  one  who  has  undertaken  a  duty 
towards    the    company  of   such  a  character    aa 
incapacitates  him  from  making  a  secret  profit  at 
the  expense  of  the  company.    That  he  has  under- 
taken that  duty  in  this  case  I  think  is  very  plain 
indeed,  because  he  not  only  was  the  person  who 
was  to  form  the  company,  but  he  himself  bought 
on  behalf  of  the  company  by  tbe  very  first  con- 
tract.   The  second  contract  again  is  by  a  nominee 
of  his  on  behalf  of  the  company,  and  he  himself, 
whether  he  actually  drafted  or  whether  he  settled 
and  approved  the  memorandum  and  the  articles  of 
association  is  quite  immaterial,  was  the  peraen 
who  was  the  author  of  those  instruments,  adopted 
the  contract  on  behalf  of  the  company,  and  aoiad 
from  the  beginning  to  the  end  for  the  company, 
formed  it,  provided  it  with  directors,  made  a  eoB- 
tracs  for  it,  and  adopted  that   contract    for  it. 
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Now  it  has  been  decided  by  a  very  great  number 
of  cases  tliat  a  person  in  that  position  is  in  a 
fiduciary  position,  he  is  a  promoter.    It  is  not 
necessary  that  he  should  have   done    all    these 
things  to  make  him  a  promoter,  even  some  of. 
them  would  be  8u£Bcient,  but  he  is  undoubtedly 
a  promoter,  and,  as  a  promoter,  as  the  man  who 
has    formed    the    company,    he    cannot    take    a 
secret  profit — he  must  let  his  company  know  what 
profit  he  has  taken,  and  deal  with  them,  so  to  say, 
at  arm's  length.    In  a  well  known  case.  The  New 
Sombrero  Phosphate  Company  t.  Erlanger  (5  Ch. 
Div.  73;  36  L.  T.  Rep.  N.  S.  222),  James,  L.J. 
says :  "  A  promoter  is,  according  to  my  view  of  the 
case,  in  a  fiduciary  relation  to  the  company  which 
he  promotes  or  causes  to  come  into  existence.    If 
that  promoter  has  a  property  which  he  desires  to 
sell  to  the  company,  it  is  quite  open  to  him  to  do 
BO ;  but,  upon  him,  as  upon  any  other  person  in  a 
fiduciary  position,  it  is  incumbent  to  make  full  and 
fair  disclosure  of  his  interest  and  position  with 
respect  to  that  property.     I  can  see  no  difference 
in  this  respect  between  a  promoter  and  a  trustee, 
steward,  or  agent."    Let  us  see  what  the  position 
of  Mr.  Grant  was.      He  had  a  contract  with  Park 
and  Stewart  to  buy  the  mine  of  them,  and  that 
they  should  sell  it  to  a  company  of  his  nomination, 
and  he  forms  the  company  to  buy.    Can  he  say 
after  that,  that  he  is  not  in  a  fiduciary  position 
within  the  authorities  towards  that  company  P    It 
is  clear  that  he  cannot.    Therefoi<e,  the  only  ques- 
tion is,  whether  he  can  make  any  profit  at  all  and 
not  disclose  it  ?    Upon  that  the  authorities  are 
quite  plain.     The  moment  a  man  is  in  a  fiduciary 
position,  however    that    fiduciary  position   may 
arise,  he  must  deal  with  his  prihcipal  on  the  foot- 
ing of  making  a  full  and  fair  disclosum  of  every- 
thing material  in  relation  to  the  dealing  or  trans- 
action in  which  he  acts  in  the  fiduciary  capacity. 
The  case  of  the  Liquidatort  of  the  Imperial  Mer- 
cantile Credit  AMoeiation  v.   Ooleman  (L.  Bep.  6 
H.  L.  189 ;  28  L.  T.  Bep.  N.  S.  1)  is  a  very  good 
illustration  of  that.     There  Coleman  was  a  stock- 
broker, and  he  told  his  fellow-directors  that  he 
had  an  interest  in  the  transaction.     He  did  not 
tell  them  the  extent  of  his  interest,  and  it  was 
decided  that,  inasmuch   as   his   fellow-directors 
might  have  been  under  the  impression  that  he 
merely  took  his  ordinary  commission  as  a  stock- 
broker, and  thereupon  confirmed  the  transaction, 
he  was  liable  to  refand  all  his  profits,  because 
it  turned  out  that  he  had  made  a  large  and  extra- 
ordinary profit  beyond  the  usual  commission  of  a 
stockbroker,  and  it  was  decided  that  he  was  com- 
pellable to  state  not  only  that  he  had  an  interest, 
but  what  interest  it  was  before  he  could  sustain 
the  transaction  of  sub-agency.  The  case  of  BagnaU 
V.  Carlton  is  so  like  the  present  case — in  fact  one 
of  the  defendants  theie  was  Albert  Grant  himself 
— that  it  is  hardly  possible,  I  think,  to  suggest  any 
distinction  at  all  in  favour  of  the  defendant  in  this 
case.    But,  then  the  question  is,  what  is  he  liable 
to  pay  P    INow,  as  I  understand  it,  he  is  liable  to 
pay  the  amount  of  the  profit  he  has  made.    It  has 
been  argued  that,  as  in  a  sense  he  gets  part  of  the 
purchase  money,  he  is  liable  on  the  groand  of  his 
paying  back  the  difference  of  the  purchase  money. 
That  cannot  be,  as  it  appears  to  me,  the  true 
ground.    No  doubt,  in  substance,  the  representa- 
tion that  the  oontraot  is  a  contract  for  the  pur- 
chase for    1,000,000{.,    when    200,0001.  is    to  be 
deducted  as  a  commission,  is  substantially  a  mis- 


representation   by    over-stating     the    pnrehase 
money,  but  it  does  not  make  that  oommission 
part  of  the  purchase  money  in  that  sense.    In 
other  words,  suppose  the  purchaser  agrees  with 
the  vendor  to  confirm  the  contraot,  and  takes  a 
larger  sum  from  him  than  the  difference  and  the 
commission,  that  would  not,  as  was  decided  in  the 
case  of  BagnaU  v.  Carlton,  affect  the  position  of 
the  agent  who  had  negotiated  the  contract.    If  it 
could  be  proved,  for  instance,  that  the  origioil 
purchase- money  was,  we  will  say  100,0001.,  that 
the  vendors  agreed  to  take  90,000i.,  and  to  paj 
10,000i.    as    commission,    and     that     they  had 
refused    an    offer     of    89,000L,     and    if    ttut 
the  matter  was  discovered  rather   than  submit 
to  exposure,  or    for    other   reasons  they  agreed 
to    a    confirmation    of    the    contract,  and   to 
accept  80,0002.,  so  that  the  purchaser  had  nerar 
paid  more  than  80,000!.,  the  purchaser  would  not 
be  the  less  entitled  to  recover  10,0002.  from  the 
agent.    The  purchase  money  is  now  reduced  to 
80,000L,  but  he  would  have  the  right  to  say  to  his 
agent :  "  You   made  a  profit  by  that  position  of 
trust  and  oonfidence  whioh  was  reposed  m  yoo ;  as 
agent  you  cannot  hold  that  profit  as  against  me. 
iQthough  the  result  of  your  misconduct  was  really 
to  entitle  me  to  obtain  the  property,  and  enabled 
me  to  obtain  the  property  at  a  less  price  than  I 
could  have  obtained  it  if  you  had  not  been  gailty 
of  misconduct,  yet  that  advantage  to  mte  wul  not 
enure  to  your  oenefit,  and  cannot  entitle  yon  to 
retain  one  single  shilling  of  the  improper  profit 
yon  made. — It  appears  to  me  that  is  the  true  view 
of  the  oases  that  the  person  in  the  fiduciary  position 
cannot  keep  the  secret  profit,  and  that  the  (net 
that  the  relations  of  the  profit  to  the  pnrofaue 
money  originally  are  altered,  can  make  no  diffe- 
rence.   Indeed,  we  might  have  it  the  other  way. 
The  agent  who  reoeivea  the  oommission  might  be 
not  the  agent  of  the  vendor  but  the  agent  of  the 
purchaser.   The  purchaser  might  like  his  barirain, 
and  might  say :  "  Though  I  have  given  100,0001. 
for  this,  which  I  might  possibly  have  bongntat 
90,000L,  I  will  not  give  it  np,I  will  affirm  the 
contraot ;  I  think  it  is  worth  more."    He  might 
have  sold  it  for  more  a  week  afterwards,  and  yet 
be  would  be  entitled  to  take  from  his  own  agent 
the  commission  improperly  received  by  the  sgent 
from  the  vendor.     If  that  be  the  true  principle  it 
remains  to  consider  what  is  the  amount  of  profit 
derived  by  the  agent  in  this  transaction?    The 
broad  view    of   the  case  is   to  take  the  whote 
transaction  together  and    see   how  much  more 
money  he  has  got  than  he  woald  have  had  if 
he  bad  never  entered  int?  it  at  all.    As  I  read 
BagnaU  ▼.  Carlton,  althoagh  the  point  did  not 
arise  there  exactly  as  it  arises  here,  I  think  *''hat 
was  the  view  of  the  Court  of  Appeal.    James,  L.J. 
says  this,  with  regard  to  the  costs,  chaiges,  and 
expenses,    incurred    by    the    defendants,  "The 
costs,  charges  and  expenses,  I  think  they  had  a 
right  independently  of  the  offer  in  the  bill  to 
deduct,  because  what  they  wero  liable  to  pa;  the 
company  was  the  profits  which  they  had  made  in  a 
fiduciary  character,  that  is  to  say,  the  net  pn^ 
which  they  had  made,  and  I  think  that  oost^ 
charges,  and  expenses  might  properly  be  dedacted 
in  ascertaining  the  net  profits,  and  to  that  extend 
therefore,  they  were,  1  think,  entitled,  indepen- 
dently of  the  offer  in  the  bill."    Bagmllay,  hJ- 
concurs,  and  Cotton,  L.J.  says  this,  "That  beuig 
so,"  that  is  as  to  the  fiduciary  relation, "  the  pnn- 
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ciple  of  eqaity  clearly  applies.  Carlton  and  Grant 
are  traateea  for  the  company.  They  cannot  by 
any  poseibility  make  themselTes  a  profit  in  the 
transaction  in  which  they  were  trustees."  Then 
he  says  this,  "  I  think  I  need  add  nothing  to  what 
has  been  swid  by  the  Lord  Jastice  as  regards  the 
charges  and  expenses.  The  principle  on  which  I 
decide  this  case  is  this,  that  the  trastee  cannot 
make  for  himself  a  secret  profit,  and  the  profit  ia 
the  net  balance  of  the  8S,0002.,  after  deducting 
any  charges  and  expenses  properly  incurred  in 
the  formation  of  the  company.  He  uses 
these  words  "  properly  incurred  "  because  there 
was  no  contest  in  that  case  as  to  whether 
they  were  properly  incurred  or  not.  He  defines  it 
at  the  beginning  as  a  "  secret  profit."  That  being 
so,  what  is  the  amount  of  Mr.  Grant's  profit  P  If 
be  believed  that^as  I  am  satisfied  from  his  own 
statement  he  did  believe — how  did  he  deal  with 
it  P  He  dealt  with  it  in  forming  the  company, 
and  he  dealt  with  it  by  paying  the  ordinary 
expenses  of  forming  the  company,  and  by  making 
divers  large  payments  which  have  been  challeDged 
as  improperly  made.  Assuming  that  what  was 
allied  was  all  proved  (thongh  I  do  not  say  it  was 
all  proved  because  a  great  deal  of  it  was  inference 
from  entries  in  the  books,)  first,  he  pays  a  sum 
of  money  to  the  gentleman  by  whom  the  directors 
irero  introduced.  In  the  next  place  he  furnished 
shares  to  these  directors  who  were  introduced.  In 
the  next  place  he  paid  very  large  sums  in  various 
ways  to  brokers  for  sostaining  the  market,  and  he 
also  paid  10,000!.  to  another  firm  of  brokers  in 
lieu  at  a  share  of  the  profits  which  he  bad  agreed 
to  give  them  for  waiving  and  giving  np  a  kind  of 
option  to  purchase  which  they  possessed  previously. 
Besides  that  he  is  then  alleged  to  have  paid  not 
inoonsiderablesumscl  money  to  persons  connected 
with  the  press  either  as  writers  in  it  or  otherwise, 
for  paffing  or  laudatory  statements  respecting  the 
oompauy  or  mine;  and  it  is  said  that  all  those 
payments  were  immoral  and  improperly  made  and 
oaght  to  be  disallowed.  'Now,  I  am  not  trying 
that  question.  It  does  not  appear  to  me  that  the 
amount  of  profit  oan  be  decided  by  the  fact  of 
some  of  the  payments  being  such  payments  as 
will  not  obtain  fbr  them  the  commendation  of  the 
court.  That  ia  not  the  question.  They  were 
hand  fide  made  by  Mr.  Grant  at  the  time  when 
be  faielieved  this  money  was  his  own.  They 
were  not  payments  for  nothing.  Mr.  Grant 
ia  a  man  m  business,  and  he  only  pud  for  value 
receivod.  He  assumed,  and  I  dare  say  correctly 
assumed,  that  the  services  for  which  he  paid  were 
worth  the  money  he  paid  for  them,  and  that  being 
80,  can  I  say  that  the  expenses  he  so  incurred  are 
noi  to  be  deducted  from  the  amount  he  received  in 
estimating  his  secret  profit  P  You  have  a  right  to 
take  from  him  that  which  he  improperly  acquired 
by  means  ot  his  being  oonoemed  m  this  illegal 
transaction,  and  it  is  no  answer  to  say  that  one 
part  of  his  expenses  were  illegally  and  improperly 
made  in  ascertaining  what  that  profit  was.  These 
are  expenses  connected  with  and  forming  part  of 
the  entire  transaction,  and  it  seems  to  me  that  in 
estimating  his  profit  I  ought  to  find  out  his  real 
profit,  that  is,  the  net  result  of  the  transaction 
which  was  left  to  him ;  but  whether  I  approve  or 
disapprove  of  the  mode  in  which  he  carried 
oot  ttie  transactions,  or  the  items  of  expenditure 
which  be  made,  the  result  in  ascertaining  the  net 
profit  cannot  be  afiiactcd  by  the  moral  nature  or 


propriety  of  that  expenditure.  I  think  therotoro 
we  oaght  to  ascertain  the  net  profit  simply  on  the 
principle  of  deducting  from  all  the  receipts  all  the 
payments.  Now  I  come  to  the  items.  The  first 
item  is  the  receipt  of  100,000!.  in  money. 
He  must  be  ohorg^  with  that.  The  second 
item  of  receipt  is  a  sum  of  45,0001.  or  there- 
abouts, which  was  the  net  result  of  the  sale 
of  shues,  and  which  came  in  lieu  of  the  100,0001. 
worth  of  shares  which  he  was  to  have  by  the  first 
agreement.  Of  course  those  are  sums  reoeived. 
Then  there  wera  two  small  sums  whioh  he  reoeived 
for  sustaining  the  market,  for  the  rosnlt,  as  appears 
by  the  books,  of  sustaining  the  market,  was  ra  this 
case  a  profit.  That  sum  he  reoeived  for  sustaining 
the  market  by  dealing  with  those  shares  in  the  way 
I  have  mentioned.  Then  then  is  a  small  sum  of 
15001.  or  thereabouts  which  really  falls  into  the 
same  oateg^rv  as  the  45,000L  It  is  a  portion  ot 
the  shares  which  it  was  said  he  was  entitled  to 
take  and  sell  for  his  own  benefit.  That  is  the 
amount  of  profit  derived  by  those  sums.  I  think 
they  are  chargeable,  and  should  be  charged  againist 
him.  I  then  deduct  all  sums  actually  paid  by 
him,  whether  to  brokers  for  getting  rid  of  the 
option,  or  to  brokers  for  getting  rid  of  the  shares, 
or  for  sustaining  the  market,  or  to  the  directors, 
or  to  the  agent  who  procured  the  directors,  or  to 
the  gentlemen  connected  with  the  press,  if  there 
were  any  such,  for  the  part  they  took  in  the 
transaction.  It  seems  to  me  all  those  sums  ought 
to  be  allowed  to  him.  Taking  the  books  to  be 
correct,  those  sums  will  be  deducted  from  the 
sums  he-is  charg^  with.  I  find,  as  a  verdict, 
that  he  is  liable  as  promoter  for  the  balance,  to- 
gether with  interest,  at  4  per  cent,  from  the  date 
which  has  been  mentioned. 

Solicitors :    8neU  and   Qreenip ;  J.  J.  Bidley ; 
Lewis  and  Lewis. 


QUEEN'S  BENCH  DIVISION. 

April  '25  and  June  20. 

(Before  Cockbubh,  C.J.  and  Lofks,  J.) 

FHIIUFS  v.  SoUIB-WlSTEBir  lUlLWAT  COKFABT.  (a) 

New  trial — Insufficient  damages — Personal  injury 
— Pecuniary  loss. 

A  flahUiff'  complaining  of  a  personal  injury  is 
entitled  to  comDensation  for  the  pain  undergone, 
the  effects  on  <m  heoMh  according  to  degree  and 
probable  d/uration,  the  irundiental  expenses,  cmd 
the  pecuniary  loss ;  and  if  it  appear  thai  a  jury 
m,%ut  have  omitted  to  tcJce  into  account  any  of 
these  Jieads  of  damages,  and  that  the  verdict  is 
under  the  eireumstanees  unreasoTuibly  smaU,  it 
is  competent  to  a  court  to  order  a  new  trial  at  the 
instariee  of  the  plaintiff ,  although  there  be  no  mis- 
direction  by  the  judge,  nor  mistake  or  miseondud 
on  the  part  of  the  jury. 

This  was  an  action  for  damages  caused  by  per- 
sonal injuries  resulting  from  on  accident  on  the 
defendants'  railway,  tried  before  Field,  J.  and  a 
special  jury  of  the  City  of  London,  at  the  begin- 
ning of  April  1879. 

'The  plaintiff  was  a  London  physician,  who,  in 
Deo.  1877,  when  at  the  age  of  forty-six,  was  so 
injured,  whilst  travelling  on  the  defendants'  line, 
as  to  be  utterly  incapacitated,  both  physically 
and  mentally,  from  pursuing  liis  profession ;  and 

(a)  Seported  \ij  M.  W.  U'Eelulk,  Ksq ,  Burtet«r«t.La». 
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his  life,  according  to  the  madioal  eridenoe,  tausb 
in  a  very  short  tiaka  be  lost  in  coitaeqaeaoe. 

Theayen^of  his  net  iwtrfBesioeal  inaacae  for 
the  tea  jears  frmoadiag  Uie  accident,  after  large 
dednctions  for  the  ecpenee  of  making  the  income, 
was  5000L  a  year.  The  medioal  attendance  opon 
the  plaintiff  had  'beea  gmtnitona,  but  it  was  esti- 
mated t^at  10002.  was  the  expense  inenrrad  befere 
the  trial  by  reason  of  the  aopiiiwt  The  plaintiff 
was  in  the  enjoynent  of  a  priwatd  iaonae  of  35002. 
a  year. 

The  jary  foHod  a  vardkt  for  the  plaintiff  on  the 
qaestioa  of  the  defendaata'  nmligenne,  and 
sflsesaed  the  dnmaem  at  70001. 

A  rule  niti  for  a  new  trial  had  been  obtained  on 
the  plaintiff's  behalf  on  the  groonda  that  the  judge 
had  misdirected  the  jury  in  saying  that  they  were 
not  to  attempt  to  give  the  plauitiff  aa  eqaivalent 
for  the  injary  he  bad  aafEerad,  aod  that  the 
damages  were  insaffidaot. 

BaUoMtine,  Serjt.,  and  Dtt^rdoZs,  for  the  rail- 
•wAj  company,  showed  oanse  against  tiie  role. 
— There  is  nothing  wrong  in  the  judge's  direc- 
tion ;  for,  ^thoagh  he  need  the  words  oomplaiaed 
of  in  the  rale,  this  applied  only  to  the  pain  aod 
snftering  the  plainlaff  had  undergone.  The  jndge 
told  the  jury  that  they  must  give  him  foil  oom- 
pensation  for  his  peoaniary  loss,  so  far  as  they 
could  estimate  it.  In  ijhe  estimate  they  made 
tkey  may  have  taken  into  consideration  all  the 
items  of  loss,  because  they  had  to  set  against 
them  the  risk  of  life  in  the  plaintiff's  profession, 
and  other  probabilities  cC  the  diminution  of 
income.  But  even  if  the  damages  under  the  cir- 
onmstances  be  inadequate,  there  is  not  to  be  found 
any  authority  for  granting  a  new  trial  on  that 
ground  alone  in  an  action  of  tort ;  and  on  the  con- 
trary there  are  many  instanoes  of  the  court's 
refusal  to  entertain  such  an  application  as  this, 
unless  there  has  been  a  mistuce  in  law  or  in 
figures,  or  misconduct  on  the  part  of  the  jury  : 

FoTsdike  and  Wift  v.  Btone,  L:  Sep.  3  C.  P.  607 ; 
Falvey  v.  Stcmford,  L.  Bep.  10  Q.  B.  54 ; 
RowUiii  T.  London  and  lforth-W»fter%  Saiiumy  Com- 
pany, L.  Bep.  8  Ex.  221 ; 
Mayne  on  Damages,  p.  417 ; 
Armytage  v.  Salty,  4  Q.  B.  917 ; 
Bayicard  t.  Newton,  2  Str.  940  ; 
Sendall  y.  Hay  ward,  5  Bing.  N.  C.  424; 
K»lly  T.  Sharlock,  L.  Bep.  1  Q.  B.  686. 

The  Attorney-General  (Sir  J.  Holker,  Q.C.), 
Pope,  Q.C.,  and  A.  L.  Smith  supported  the  rule. — 
The  direction  complained  of  is  not  expressly 
limited  to  the  personal  injury,  and  may  well  have 
been  understood  to  apply  also  to  the  pecuniary 
loss.  In  Blake  t.  Midland  Bailway  Company  (18 
Q.  B.  93)  Coleridge,  C.J.  said  in  his  judgment  (at 
p.  Ill) :  "  When  an  action  is  brought  by  an  indi- 
vidaal  for  a  personal  wrong,  the  jury,  in  assessing 
the  damages,  can  with  little  difficulty  award  him 
a  solatium  for  bis  mental  sufferings  alone,  with 
an  indemnity  for  his  pecnniary  loss/'  These  two 
matters  shoold  there&no  have  been  kept  qoite 
distinct  by  the  judge  in  charging  the  jury.  The 
cases  cited  as  authorities  against  this  rale  are 
either  actions  for  libel  or  nlander,  which  involve 
other  questions  than  mere  pecuniary  loss,  or 
depend  upon  their  own  special  oircumstanoee. 
The  verdict  is  not  sufficient  to  cover  the  actual 
pecnniary  loss  of  income,  together  with  the  inci- 
dental expenses,  which  had  been  incurred  at  the 
time  of  the  trial ;  and  there  is  no  allowance  what- 


ever for  the  mental  and  physical  sntteringg,  nor 
for  the  prospective  pecuniary  loss.  Tlie  same 
principles  oi  oompntation  should  be  applied, 
whetfaer  the  income  lost  is  large  or  small  Tiiig 
was  expressly  laid  down  by  Cockbnrn,  C.J.  in 
Pym  V.  Great  Northern  Bailway  Company  (2  B.  k 
a.,  at  pp.  768  and  769.) 

Cur.  ads.  mUL 
June  20. — Cocksusk,  CJ'.  delivered  the  jodf^ 
ment  of  himself  and  Loph,  J. : — This  waa  u 
action  brought  by  the  plaintiff  to  recover  damsgei 
for  injuries  suffered,  when  travelling  on  the  de- 
fendants' railway,  through  the  negligenoe  of  thdr 
servants.  A  verdict  having  passed  for  the  plain- 
tiff,, with  70002.  damages,  an  application  is  made  te 
this  court  for  a  new  trial,  on  behalf  of  the  plaintiir, 
on  the  ground  of  the  insufficiency  of  the  damages, 
as  well  as  on  that  of  misdirection,  as  having  led 
to  an  insufficient  assessment  of  damages ;  and  we 
are  of  opinion  that  the  rule  for  a  new  trial  mmt 
be  made  absolute ;  not,  indeed,  on  the  groond  of 
misdirection,  for  we  are  unable  to  find  any  mia- 
direction,  the  learned  judge  having  in  effect  left 
the  question  of  damages  to  thn  jury,  with  a  doe 
caution  as  to  the  liniit  of  oompensation,  tboagh 
we  think  it  mijp^ht  have  been  more  explicit  ss  to 
the  elements  of  damages.  It  is  extremely  diffioolc 
to  lay  down  any  precise  rule  as  to  the  messare 
of  damages  in  cases  of  personal  ii^uiy  like  the 
present.  No  doubt,  as  a  general  rule,  where 
injury  is  caused  by  the  wrongful  or  negligent  act 
of  another,  the  compensation  shonld  be  commen- 
surate to  the  injury  sustained.  But  there  are 
personal  injuries  for  which  no  amount  of  peoaniary 
damages  would  afford  adequate  oompensation; 
while,  on  the  other  hand,  the  attempt  to  award 
full  compensation  in  damages  might  oe  attended 
with  ruinous  consequences  to  q«?f«^p«iimt«,  who 
cannot  always,  even  oj  the  utmoet  care,  protect 
themselves  against  the  carelessness  of  persona  in 
their  employ.  Greoerally  speaking,  we  agree  with 
the  rule  as  laid  down  by.  Brett,  J.  in  £ouiIey  t. 
London  and  North-Wetlem  RaUwaj/  Compaay 
L.  Bep.  8  Ex.  231),  an  action  broaght  on  the  9  & 
10  Vict.  c.  93,  that  a  jury  in  these  cases  "mast 
not  attempt  to  give  damages  to  the  full  amount 
of  a  perfect  compensation  for  the  pecnniary  iigoiy, 
but  must  take  a  reasonable  view  of  the  case,  and 
give  what  they  consider  under  all  the  circnm- 
stanoes  a  fair  compensation."  And  this  is  in 
effect  what  was  said  by  Field,  J.  to  the  jury  in  tbe 
present  case.  But  we  think  that  a  jury  cannot  be 
said  to  take  a  reasonable  view  of  the  case  unless 
they  consider  and  take  into  aoooont  all  the  heads 
of  damage  in  respect  of  which  a  plaintiff  complain- 
ing of  a  personal  injury  is  entitled  to  oompenss- 
sation.  There  are  the  bodily  injary  sostuMd, 
the  pain  undergone,  tiie  effect  on  the  health  of 
the  sufferer,  according  to  its  degree  and  its  pro- 
bable duration,  as  likely  to  be  temporary  or  per- 
manent ;  the  ezpenaes  incidental  to  attempts  to 
effect  a  cure,  or  to  lessen  the  amount  of  injury: 
the  pecuniary  loss  sustained  through  inability  to 
attend  to  a  profession  or  bosiness,  which  again 
may  be  of  a  temporary  ciiaraoter,  or  may  be  sack 
as  to  incapacitate  the  party  for  the  remainder  of 
his  life.  If  a  jury  have  taken  all  these  elements 
of  damage  into  consideration,  and  have  awarded 
what  they  deemed  to  be  fair  and  reasonable  com- 
pensation under  all  the  circnmstances  of  the  caa^ 
a  court  ought  not,  unkss  under  very  exceptional 
oironmstances,    to    distorb    their   verdict.    Bat, 
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looking  to  the  figures  in  the  present  case,  it  seems 
to  as  that  the  jary  mast  have  omitted  to  take 
into  account  some  of  the  heads  of  damaee  which 
vera  properly  involved  in  the  plaintiff  s  claim. 
The  plaintiff  iras  a  man  of  middle  a^e  and  of 
robnst  health.  '  Hia  health  ha.<i  been  irreparably 
injored,  to  such  a  degree  as  to  render  life  a  harden 
and  soarce  of  the  utmost  misery.  He  has  under- 
gone a  sreat  amoftnt  of  pain  and  suffering.  The 
probability  is  that  he  will  never  recover.  His 
condition  is  at  once  helpless  and  hopeless.  The 
expenses  incurred  by  reason  of  the  accident  have 
already  amounted  to  10002.  Medical  attendance 
soil  is,  and  is  likely^  to  be  for  a  long  time,  neces- 
saiy.  He  was  making  an  income  ot  SOOOi.  a  year, 
the  amount  of  which  has  been  positively  lost  for 
sixteen  months,  between  the  accident  and  the 
trial,  throngh  hia  total  incapacity  to  attend  to 
bis  professional  business.  The  positive  peonniary 
loss  thus  sustained  all  bat  swallows  np  tnegpreater 
portion  of  the  damages  awarded  by  the  jury.  It 
leaves  little  or  nothing  for  health  permanently 
destroyed  and  income  permanently  lost.  We  are 
therefore  led  to  the  conclosion  not  onl^  that  the 
damages  are  inadequate,  bat  that  the  jury  mast 
have  omitted  to  take  into  consideration  some  of  the 
elements  of  damage  which  ought  to  have  been  taken 
into  account.  It  was  contended  on  behalf  of  the 
defendants  that,  even  assuming  the  damages  to 
be  inadeqaate,  the  court  ought  not  on  that  account 
to  set  aside  the  verdict  and  direct  a  new  trial, 
inadequacy  of  damages  not  being  a  snfScient 
gronnd  for  granting  a  new  trial  in  an  action  of 
tort,  unless  there  has  been  misdirection,  or  mis- 
conduct in  the  jary,  or  miscalcalation,  in  support 
of  which  position  the  oaaea  of  Renddll  v.  Hayward 
(5  Bing.  N.  G.  424)  and  Fortdilee  v.  SUme  (L.  Bep. 
3  C.  P.  607)  were  relied  on.  Bat  in  both  those 
cases  the  action  was  for  slander,  in  which,  as  was 
observed  by  the  jadges  in  the  latter  case,  the  jury 
may  consider  not  only  what  the  plaintiff  ought  to 
receive,  bat  what  the  defendant  ought  to  pay. 
We  think  the  rule  contended  for  has  no  applica- 
tion in  a  case  of  personal  injary,  and  that  it  is 
perfectly  competent  to  us,  if  we  think  the  damages 
nnreasonably  small,  to  order  a  new  trial  at  the 
instance  of  the  plaintiff.  There  can  be  no  donbt 
of  the  power  of  the  court  to  grant  a  new  trial 
where  in  such  an  action  the  damages  are  excessive. 
There  can.  be  no  reason  why  the  same  principle 
should  not  apply  where  they  are  iosamcient  to 
meet  the  j  nstice  of  the  case.  The  role  most  there* 
fore  be  made  absolute  for  a  new  trial. 

Judgment  for  'plamUiff. 
Solicitors  for  plaintiff,  Hargrove,  Fowler,  and 


Co. 


Solicitor  for  defendant,  M.  B.  Hail. 


COMMON    PLEAS    DIVISIOK 

May  1,  5,  and  6. 

(Before  Demk^n  and  Lindlbt,  JJ.) 

Phiufps  v.  Phiufps  and  oteebs.  (a) 

Praetiee  —  Discovery  —  Ajjidavit    of    docMmente — 

Action  of  ejectment — Judicature  Act  1875,  Order 

XXXL,  r.  12. 
The  drfendant  in  an  action  of  ejectment  wUl  not  he 

order»d  to  make  an  affidavit  of  documents  unlets 

ike  eovri  it  tatitfied,  upon  the  pleadingt  or  upon 

affidavit,  that  t)us  plaintiff  has    some    tangible 

ground  of  acUon. 
Smile,   per  Lindley,  J. .-  Such  an  order  should 

iMoer  he  made  before  the  delivery  of  the  statement 

of  daim. 
This  was  an  action  of  ejectment,  in  which  the 
plaintiff  had  taken  out  a  sammons  calling  npon 
the  defendants  to  make  discovery  on  oath  of  all 
docaments  which  had  been  or  were  in  their  pos- 
session, custody,  or  control,  relatiug  to  the  matter 
in  qnestion,  and  to  the  lands  claimed  in  the  action. 
The  summons  was  heard  by  Pield,  J.,  sitting  at 
chambers,  and  was  referred  by  him  to  the  conrt. 

The  plaintiff.  Sir  James  Brasmns  Philipps,  was 
the  twelfth  baronet.  The  pedigree  began  widi  Sir 
Thomas  Philipps,  knight,  of  Picton  Castle,  in  the 
year  1513.  Morgan  Philipps  was  the  immediate 
predecessor  in  title  of  Sir  John  Philipps,  the  first 
baronet,  and  the  second,  third,  fourth,  fifth,  and 
sixth  baronets  succeeded  each  other  from  &ther  to 
son,  or  from  brother  to  brother.  Sir  John,  tba 
sixth  baronet,  died  in  1764,  and  he  had  a  brother, 
Bnlkeley,  who  died  in  1776.  Sir  John's  son,  the 
seventh  baronet,  was  the  first  Lord  Milford,  who 
died  without  issue  in  1823.  The  defendants 
claimed  under  Bulkeley  by  the  female  line,  be 
being  the  yoanger  brother  of  Sir  John,  the  sixth 
baronet.  Balkeley  married  Philippa,  daughter  oi 
William  Adams,  and  there  was  a  daughter  of  that 
marriage  named  Maria,  who  married  James  Child 
in  1815.  Of  that  marriage  there  was  another 
dau^ter,  called  Maria  Artemisia,  who  married 
the  Kev.  James  Henry  Gwyther,  who  assumed  the 
name  of  Philipps,  and  died  in  1875.  He  Uit  » 
daughter,  Mary  Philippa  Philipps,  who  married 
Ghvles  Edward  Gregg  Fisher,  wno  had  since  also 
assumed  the  name  of  Philipps,  and  waa  one  of  the 
defendants. 

The  following  statement  of  claim  had  been 
originally  delivered  in  the  aotiob  : 

1.  The  plaintiff  is  a  baronet  and  the  heir  male  of  the 
body  of  Sir  Tbomas  Fhilipps,  of  Piston  Castle,  knight, 
who  was  lirisg  in  the  year  1513.  Ttaa  slaintiC  is  alaofte 
hair  male  of  tlie  bodr  of  Sir  John  Hiilinits,  of  Fiotoii 
Castle,  baronet,  who  died  in  or  about  the  year  1629.  The 
i^aintiff  is  also  heir-at-law  of  Sir  ErasmnB  FUlippa,  of 
Pioton  Castle,  who  died  in  or  abont  the  year  1097. 

2.  The  plaintiff  is  also  the  heir-at-law  of  the  ftrst  Lord 
Milford,  who  died  in  or  about  the  year  1883,  there  htiag 
no  legitimate  desoendants  now  living  of  Boikeki}' 
Philipps,  the  nnole  of  the  said  Lord  Milfwd. 

3.  The  plaintiff  is  also  eldest  son  of  the  late  Sir  Junes 
Brans  Phuipps,  baronet,  who  died  in  the  year  1873,  and 
whose  residnaiy  estate  on  his  death  benune  and  waa 
rested  in  the  plaintiff  by  the  last  will  andteataiMBtcf  tha 
said  Sir  James  Eraiia  Fliilippi. 

4.  The  plaiotiff  says  that  nnder  and  by  vircoe  of  cer- 
tain deads,  aaanraaoas,  wills,  and  docnments  in  the  pos- 
session and  control  of  the  defendants,  the  plaintiff  is 
entitled  to  the  possession  of  the  said  prvmiaes  and  hw«- 
diteaianta  ohdmed  herein  in  the  plaintiff's  writs  as  Booh, 
hffir  male,  heir-at-law,  residnary  devisee,  or  as  being  the 
person  entitled  to  the  baronetcy  now  held  by  the  plaintiff. 

|a)  llaportsd  D7  A.  H.  B1T11.UT011,  Ksq.,  Bairister'«t-Iiaw. 
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5.  The  plaintiff  alleges  that  the  said  Sir  Thomas 
PhUippa,  Si  John  Fhilipps,  Sir  Erasmns  FMlipps,  Lord 
Milford,  and  Sir  James  Svans  Fhilipps  were  at  the  times 
of  theii^  respective  deaths  seised  in  fee  of  the  said  premises 
and  hereditaments. 

6.  The  plaintiff,  in  the  alternative,  alleges  that  he  is 
entitled  to  possession  of  the  said  premises  and  heredita- 
ments, or  to  some  of  them,  nnder  divers  Crown  grants, 
which  are  in  the  possession  or  control  of  the  defendants. 

7.  The  defendants  are  and  lately  have  been  in  posses- 
sion of  the  said  premises  and  hereditaments,  and  have 
received  the  profits  thereof,  bnt  refuse  to  ^ve  the  plain- 
tiff possession  of  the  said  premises  and  heriditaments,  or 
to  pay  over,  or  acoonnt  for  the  said  profits. 

A  summons  was  taken  out  hy  the  defendantR  to 
strike  out  this  statemeiit  of  claim  us  embarrassing. 
The  master,  the  judge,  and  the  Queen's  Bench  Divi- 
oion  refused  to  make  any  order ;  but  thu  Court  of 
Appeal  reversed  these  decisions,  and  ordered  the 
statement  to  be  struck  out.  Thereupon  the  present 
summons  vcaa  taken  out  by  the  plaintiff.  In  sap- 
port  of  the  iipplioaticn  there  was  an  sf&davit  by 
the  plaintiff,  which  stated  that  by  a  w\\[  proved  in 
1583  Morgan  Fhilipps  entailed  ine  estates  on  his 
son  John,  the  first  baronet.  The  estates  passed  to 
the  second  baronet,  and  in  direct  line  up  to  the 
sixth  baronet,  who  made  a  will,  under  which  the 
estates  came  into  the  hands  of  the  first  Lord 
Milford.  In  the  year  1820,  the  first  Lord  Milford 
made  a  will  in  which  he  devised  the  estates  to 
Bicbard  Grant,  who  afterwards  became  the  second 
Lord  Milford.  The  second  Lord  Milford  died 
leaving  no  raalo  issue.  The  plaintifi'  went  on  to 
say  that  he  verily  believed  that  between  the  will 
of  the  sixth  baronet  and  that  of  the  first  Lord 
Milford  a  deed  was  executed  under  which  be  was 
entitled  to  the  estates.  The  Bev.  James  Henry 
Alexander  Fhilipps  professed  to  trace  bis  descent 
from  Bnlkeley  Fhilipps,  bnt  the  plaintiff  believed 
that  the  latter  died  leaving  no  legitimate  issne, 
and  that  the  defendants  had  in  their  possession 
docnments  relating  to  the  estates  which  were 
material  evidence  as  to  his  title.  The  plaintiff 
farther  stated  that  he  heard  Mr.  Longbourne,  one 
of  the  tmstees  nnder  the  will  of  Mr.  Fhilipps,  say, 
in  the  Probate  Court,  that  in  consequence  of  his 
olwn  to  the  estates  he  nreed  Mr.  Fhilipps  to  alter 
his  will,  pointing  out  to  tne  testator  that  a  claim 
having  been  raised  to  the  estate  by  Sir  Erasmus 
Pliilipps,  who  claimed  to  be  the  right  heir  of  the 
first  Xord  Milford,  in  certain  events  Mrs.  Pisher 
would  be  wholly  unprovided  for,  and  that  the 
testator  ultimately  consented  to  adopt  that  advice, 
carrying  it  out  by  a  codicil  dated  May  1875.  The 
plaintiff  concladed  his  affidavit  by  saying  he  was 
advised  that  he  could  not  properly  state  his  claim 
in  the  action  nnlees  inspection  was  given  him  of 
the  documents  he  had  referred  to. 

The  affidavit  of  Caroline  Lewis  stated  that  she 
lived  in  a  cottage  on  the  estate  in  qnestion,  and 
that  she  had  heard  the  first  Lof  d  Milford  say  that 
he  was  in  agony  through  having  alienated  the 
estate.  Shortly  oefore  his  death,  the  second  Lord 
Milford,  accompanied  by  his  doctor  and  his  valet, 
came  to  her  and  gave  her  a  little  box  to  take  care 
of  containing  a  deed,  which  he  read  co  her.  The 
deed  settled  the  estates  on  the  male  line,  and  had 
been  executed  by  the  first  Lord  Milford.  It  was 
not  to  take  effect  until  after  some  deed  that  had 
been  previously  executed.  The  deed  was  left  with 
her  to  take  care  of  until  the  time  for  acting  npon 
it  arrived ;  or,  if  she  was  about  to  die,  she  was  to 
hand  it  to  the  mayor  and  corporation  of  Haver- 
fordwest.    After  the  death  ot  the  second  Lord 


Milford  she  continued  to  live  in  the  cottage,  bat 
one  day,  having  been  out,  xhe  found  the  doors 
locked  against  her.  Wbeu  she  was  able  to  gaiu 
adniissiou  she  found  the  box  empty,  the  deed 
having  been  taken  away. 

The  affidavit  of  Lady  Milford,  widow  of  tlie 
second  Lord  Milford,  stated  that  her  husband  was 
speechless  daring  the  last  days  of  his  illness. 
He  evidently  had  something  on  his  mind,  and 
frequently  strove  to  make  a  commanicaCioa  to 
her,  but  he  died  without  doing  so.  Frevionslj'  be 
had  informed  her  more  than  once  that  he  had 
made  a  will.  She  had  conversed  with  Miss  Carolina 
Lewis,  whose  narrative  was  consistent  with  miuj 
circumstances  with  which  she  (Lady  Milford)  «b8 
acquainted.  Her  husband  had  often  told  her  ihat 
he  knew  the  first  Lord  Milford's  intention  was  that 
no  female  should  ever  inherit  the  Picton  Castle 
estate. 

The  affidavit  of  the  Bev.  Thomas  Hall,  now  U 
Lincolasbire,  bat  formerly  chaplain  at  Fictoa 
Cristle,  stated  that  he  had  often  heard  the  plain- 
tiff's claim  to  the  estate  spoken  of  at  the  Castle, 
and  it  was  suggested  that  the  plaintiff  should  be 
bought  off  for  60,0O0L 

The  affidavit  of  Mrs.  Lloyd,  widow,  stated  that, 
on  one  occasion  when  her  husband  was  driving 
home  f/om  Picton  Castle,  he  told  her  that  some 
years  before  ho  was  driving  with  Lord  Milfotd, 
who,  speaking  of  his  dislike  of  bis  half-brother,  said 
that  there  was  a  deed  which  gave  the  estate  to  the 
baronet's  family. 

On  behalf  of  the  defendants,  various  persona 
had  made  affidavits  denying  statements  in  the 
affidavits  filed  on  behalf  of  the  plaintiff,  in  par- 
ticular the  statements  in  the  affidavit  of  the  }iev, 
Thomas  Halt.  And  the  joint  affidavit  of  the 
defendants  Charles  Edward  Gregg  Fhilipps  and  his 
wife  stated  that  to  the  best  of  their  knowledge  and 
belief  they  had  not  in  their  custody  any  deed 
executed  by  the  first  Lord  Milford,  between  the 
year  1823  and  his  death,  as  mentioned  in  the 

eaintiff's  affidavit,  nor  any  will  of  the  second 
>rd  Milford,  nor  any  other  deed  or  document 
which  directly  or  indirectly  gave  the  estates  or 
any  other  interest  therein  to  the  baronet's  family, 
or  any  person  through  whom  the  plaintifi  pre- 
tended or  could  pretend  to  claim  subsequent  to 
the  second  Lord  Milford. 

The  SolicUor-Oeneral  and  G.  Bowsn,  for  the 
plaintiff. — The  Court  of  Appeal,  in  striking  oat 
the  statement  of  claim  in  this  case,  suggested  tbU 
application.  Bramwell,  L.J.,  in  his  judi;ment 
(L.  Bep.  4  Q.  B.  Div.  130;  39  L.T.Bep.  N.  S.557), 
says :  "  Then  it  is  further  said  this  mode  of  pleading 
is  unavoidable.  .  .  .  What  is  the  remedy  for  the 
plaintiff's  difficulty  ?  To  mv  mind  an  obvioas 
one.  Instead  of  driving  the  defendants  to  ask  for 
particulars  of  the  statement,  which,  I  think,  is  • 
most  objectionable  proceeding,  what  the  plaintiff 
ought  to  have  done,  on  this  oEjection  being  made, 
would  have  been  to  prodnoe  an  affidavit  showing 
how  matters  stood,  and  asking  that  the  sam- 
mons  to  amend  these  Readings  might  be  sd- 
jonmed  until  he  got  oiaoovery ;  and  then  to 
make  an  independent  applicatiou  for  discovery. 
That  is  my  notion  of  how  such  a  difficulty  as  thii 
ought  to  be  obviated.  To  that  it  is  argaed  no  one 
ever  heard  of  such  a  thing  being  done.  If  I  «Bre 
to  answer  that  question  I  should  say,  scorn  of 
times.  It  has  happened  to  me  over  and  over 
again  when  such  an  application  has  been  made  to 
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me,  at  least  in  an  analogous  ca^e  where  the  appli- 
cation is  for  fnrther  and  better  particalars  of 
<)emand.  and  the  plaintiff  sajs  that  he 
cannot  eive  them,  becaase  the  materials  for 
giving  them  are  in  the  possession  of  the  defen- 
dants ;  I  have  always  said  a  plaintiff  oinnot  be 
permitted  to  g^  to  trial  and  say  that  he  was 
entitled  to  a  snm  of  money,  bat  that  he  cannot 
gire  the  defendant  any  particalars  of  it.  Snoh  a 
case  has  constantly  occarred,  and  what  I  have 
always  said  is  this,  the  plaintiff  most  give  the 
particalars ;  if  ho  has  an  afiSdavit  that  he  cannot 
give  them  I  will  adjourn  this  summons  for  better 
particalars,  and  he  may  make  an  application  for 
discovery.  That  is  the  right  course  to  adopt,  and 
the  only  coarse  in  my  opinion."  There  is  no 
difference  between  an  action  of  ejectment  and  any 
other  action  with  reference  to  discovery.  If  the 
docnments  were  described  the  plaintiff  wonld  be 
able  to  speciFy  the  particular  aeeds  nnder  which 
he  claimed.  Subsequently  the  qaestion  would 
arise  whether  the  plaintiff  would  not  be  entitled 
to  production  and  inspection,  bat  all  that  he 
wanted  now  was  to  be  in  a  position  to  properly 
make  oat  his  statement  of  claim.  It  mast  be 
admitted,  that,  as  a  rale  an  order  for  discovery 
was  not  made  nntil  after  the  delivery  of  the 
statement  of  defence ;  but  in  this  case  the  issue 
between  the  parties  was  already  plain.  There 
coald  be  no  doubt  that  discovery  must  be  g^nted 
sooner  or  later,  and  the  only  qaestion  was  whether 
the  plaintiff  had  not  made  out  a  sufficient  prima 
facie  case  to  entitle  him  to  an  order  for  discovery 
at  the  present  stage. 

Cave,  Q.G.,  WhUehome  (of  the  Chancery  Bar), 
and  OouLd,  for  the  defendants. — ^This  application 
is  premature ;  discovery  is  not  granted  until  after 
the  delivery  of  the  statement  of  defence.  The 
defendaifte,  if  they  have  to  make  their  affidavit, 
now  must  set  out  the  whole  of  their  documents. 
They  cannot  possibly  say  that  any  document  does 
not  relate  to  the  plaintiff's  case,  when  they  do  not 
know  what  that  case  is.  Documents  relating  to 
matters  in  qaestion  in  the  cause  mean  documents 
relating  to  matters  pleaded  in  the  cause.  It  was 
not  enough  for  the  plaintiff  to  sav,  "  I  think  I 
have  got  a  title  to  yonr  land.  Just  look  over  your 
documents  and  pee  whether  you  have  any  that 
will  help  me  in  any  way."  This  was  not  the 
application  suggested  by  the  Court. of  Appeal. 
According  to  the  observations  of  the  jadgos  in  the 
Court  of  Appeal  the  application  which  they  con- 
templated shonld  be  made  was  not  an  application, 
such  as  was  now  made,  for  general  discovery,  but 
an  application  which  supposed  the  previous  exist- 
ence of  a  statement  of  claim,  and  discovery  sought 
in  order  to  enable  the  statement,  if  objected  to  on 
the  ground  of  vagueness,  to  be  more  carefully  set 
<mt.    They  cited 

Qardnar  v.  Irvine.  L.  Bep.  4  Ex.  Civ.  4B ; 
Jndioatnie  Act  1875,  Order  XXXI.,  r.  11 ; 
'Wigram  on  Dtaoovery,  2nd  edit.,  p.  15 ; 
BnOh  ▼.  Fox,  6  Hare,  386  ;  10  L.  T.  Bep.  O.S.  863 ; 
Bvtm»  V.  Lmom,  L.  Bep.  1  C.  F.  656 ; 
J(m«(v.PIatt,6H.  A  N.  697;^  L.  T.  Bep.  N.  S; 

411  ; 
Adami  v.  Uoyi,  3  H.  &  K.  851 ;  31 L.  T.  Bep.  0.  S. 

219; 
Andenvn,  v.  Bank  of  BrUi$h  Columbia,  L.  Bep.  2 

Ch.  Div.  644 ;  85  L.  T.  Bep.  N.  S.  76 ; 
Atherley  t.  Manny,  L.  Bep.  2  Q.  B.  Div.  524 ;  36  L. 

T.  Bep.  N.  S.  551 ; 
Ditntfi  y.  Longbowme,  L.  Bep.  2  Ch.  Div.  704:  35  L. 

T.  Bep.  N.  &.  301 ; 


Caihin  v.  Cradoek,  L.  Bep.  2  Ch.  Div.  140:  38  L. 

T.  Bep.  N.  S.  52 ; 
Owen  v.  H^ynn,  L.  Bep.  9  Oh.  Div.  29 ;  38  L.  T.  Bep. 

N.  S.  623. 
Edtoarda  t.  Wakefield,  6  £.  &  B.  462  ; 
Morrit  y.  Porr,  6  B.  A  S.  203. 

0.  Bowen  in  reply. 

DEN1IA.H,  J. — This  case  is  one  of  a  very  nn- 
ueual  character  nndoubtedly,  and  it  is  one  in 
which  we  have  felt  bound  to  hear  everything 
that  could  be  urged  upon  the  subject,  from 
the  fact  that  the  application  was  founded  upon 
language  nsed  in  the  Court  of  Appoal,  which  to  a 
very  considerable  extent  undoubtedly  is  relied 
upon,  and  not  nnreasonably  relied  upon,  as  an 
onconragement  for  this  application.  The  way  in 
which  the  case  has  originated  is  as  follows :  The 
plaintiff  being  a  baronet,  the  twelfth  baronet  of  a 
long  line  of  baronets,  has  brought  an  action  of 
ejectment  against  the  tenants  in  possession  ana 
the  persons  interested  as  landlords,  or  as  tenants, 
of  a  large  estate  in  Wales,  consisting,  we  are  told, 
of  very  valuable  property,  extending  over  twenty- 
two  parishes.  After  issuing  his  writ,  he  pro- 
ceeded to  frame  a  statement  of  claim  ;  after  stating 
that  the  plaintiff  was  the  eldest  son  of  the  baronet 
who  died  in  1873,  and  whose  residuary  estate  on 
his  death  became  vested  in  the  plaintiff  by  a  last 
will  and  testament  of  the  said  Sir  James  Philipps, 
it  went  on  to  state  that  under  and  by  virtue  of 
certain  deeds,  assurances,  wills,  and  documents  in 
the  possession  and  control  of  the  defendants,  the 
plaintiff  is  entitled  to  the  possession  of  the  said 
premises  and  hereditaments  claimed  in  the  plain- 
tiff'* writ  as  such  heir  male  at  law,  residuary 
devisee,  or  as  being  the  person  entitled  to  the 
baronetcy  now  held  by  the  plaintiff.  Then  there 
was  an  allegation  in  the  alternative,  that  certain 
of  the  baronets  were  at  the  time  of  their  re- 
spective deaths  seised  in  fee  of  the  said  premises, 
and  another  allegation  in  the  alternative  that  the 
plaintiff  is  entitled  to  possession  of  the  said  premises 
and  hereditaments,  or  some  of  them,  under  divers 
Crown  grants  which  are  in  the  possession  or 
control  of  the  defendants,  and  that  tKe  defendants 
are  and  lately  have  been  in  possession  of  the 
premises,  and  received  the  rents  but  refuse  to 
give  the  plaintiff  possession  of  the  premises  and 
hereditaments.  A  summons  was  taken  oat  to 
strike  oat  the  statement  of  claim  as  embarrassing. 
The  master  made  no  orders  the  defendant  ap- 
pealed to  the  Queen's  Bench  Division,  and  there 
two  judges,  Mellor,  J.  and  Haddleston,  B.,  sitting 
for  the  Court  of  Queen's  Bench,  affirmed  the 
order.  Thereupon,  there  was  an  appeal  to  the 
Lords  Justices.  I  do  not  intend  at  the  present 
moment  to  go  into  the  qaestion  of  how  far  that 
is  or  is  not  an  authority  for  the  present  appli- 
cation, but  the  result  of  it  was  that  the  appeal 
was  allowed,  and  that  statement  was  set  aside  as 
embarrassing,  and  thereupon,  under  the  belief 
that  the  judgment  of  the  Court  of  Appeal 
suggested  such  an  application  as  the  present,  the 
present  summons  was  taken  out.  That  summons 
was  first  referred  by  the  master  to  the  judge,  and 
then  by  the  judge  to  the  full  Court  of  Queen's 
Bench  for  which  we  are  sitting,  so  far  as  this 
application  is  concerned.  The  form  of  the  summons 
was  to  show  cause  why  the  defendants  should  not 
make  discovery  on  oath  of  all  docnments  which 
have  been,  or  are,  in  their  possession  or  power 
relating  to  any  matter  in  question  in  this  action. 
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That  is  the  first  part  of  it.  It  then  has  certain 
other  vordB  which  are  not  usual  in  such  aam- 
iDODBes,  and  which  I  think  it  is  not  material  to 
discuss  at  all  nritically,  because  it  is  always  com- 
petent to  the  court  to  reject  anythins;  which  is 
uut  of  course  in  such  applications.  Mr.  White- 
borne  has  relied  upon  them  as  showing  that  that 
was  an  unusual  application,  but  the  substance  of 
the  Emplieation  is  an  application  under  Order 
XXXI.,  r.  12,  why  the  defendants  shoold  not 
make  discovery  on  oach  of  all  documents  relating 
to  any  matter  in  question  in  the  action.  Now,  it 
nppears  to  me  that,  though  it  was  perfectly  legiti- 
mate that  in  such  a  case  as  this  the  whole  history 
of  the  law  of  discoyery  should  be  carefully  dis- 
cussed, and  that  our  attenticm  should  be  called  to 
the  law  as  it  has  been  administered  in  Courts  of 
Equity  irom  the  earliest  times,  owing  to  the 
novelty  of  this  case,  and  to  the  importance  of  this 
case,  and  also  to  the  apparent  difficulty  occasion- 
ally in  reconciling  some  of  the  decisions,  still, 
after  all,  this  case  is  one  which  must  be  decided 
upon  the  words  of  Order  XXXI.,  r.  12,  and  we 
must  look  first  to  those  in  order  to  see  what 
cuurse  ought  to  be  taken  in  such  an  application 
as  this ;  and  see  how  far  the  authorities,  either  in 
the  Courts  of  Equity,  or  in  the  Common  Imiw 
Courts,  or  in  the  (iigh  Court,  since  the  Judicature 
Act,  bear*  upon  the  proper  construction  of  that 
rule.  Kow  rale  12  is  as  follows :  "  Any  party 
may,  without  filing  an  affidavit,  apply  to  a  judge 
for  an  order  directing  any  party  to  an  action  to 
make  discovery  on  oath  of  the  documents  which 
are  or  have  been  in  his  possession  or  power 
relating  to  any  matter  in  question  in  the  action." 
Now,  to  a  certain  extent  the  way  baa  been  cleared 
for  ns  by  some  decisions  npon  this  rule.  In  the 
first  place  the  rule  provides  that  there  may  be  an 
application  to  a  judge  without  filing  any  affidavit. 
It  appears  to  me  that  the  only  meaning  and  the 
only  intention  of  that  part  of  the  rule  was  to 
dispense  with  that  which  had  been  laid  down  as 
an  inflexible  rule  by  the  courts  before  the  Jndl- 
catoie  Act  came  into  operation,  that  there  most 
always  be  an  affidavit  making  out  clearly  that 
there  is  in  the  possession  of  the  person  who  is 
ordered  to  make  discovery  some  one  particular 
document  relating  te  the  matters  in  dispute, 
before  any  such  order  for  discovery  will  be  made ; 
and  nndonbtedly  this  rule  does  now  dispense 
with  that  strict  reqnirement.  So  far  it  is  an  in- 
dication that  this  rule  is  intended  to  facilitate  dis- 
covery and  not  to  hamper  it  by  one  of  the  reqnire- 
ments  which  existed  before  the  Jadioaitare  Act. 
Then  it  goes  on  to  provide  that  the  party  may, 
without  filing  any  affidavit,  apply  to  the  jaage  for 
an  order  directing  any  other  party  to  make  dis- 
covery of  documents  which  are  and  have  been 
in  his  possession  or  power  relating  to  any  matter 
in  question  in  the  action.  Now,  I  think  that  the 
way  again  has  been  cleared  for  us  here  by  a  de- 
cision of  the  Exchequer  Division,  to  which  our 
attention  has  been  called.  That  is  the  case  of 
Hancock  v.  Qiterin  (L.  Bep,  4  Exch.  Div.  3),  in 
which  it  was  held  that  this  application  for  die* 
covery  would  not  as  a  rule  be  granted  before 
defence,  for  a  very  good  reason,  namely,  that 
until  defence,  as  a  rule,  yon  caimot  tell  that  the 
application  for  discovery  may  not  be  either  a 
mere  fishing  application  or  an  application  which 
may  be  made  merely  for  the  purpose  of  swelling 
costs  which   it   may  be    quite   unnecessary    to 


incur,  or  an  application  which  may  be  futile  on 
the  ground  that  it  may  be  acquiring  informatioii 
through  inspection  of  documents  as  to  matten 
which,  when  the  pleadings  are  more  advanced, 
and  when  the  parties  know  each  what  the  allege 
tion  of  the  other  is,  may  become  perfectly  owir 
and  out  of  the  way  of  litigatioa.  It  appears  to 
me  that  that  case  is  an  authority  at  least  for  tha 
proposition  that  this  olause  is  not  to  be  oonstnad 
as  meaning  to  encourage  a  laxity  and  too  greit 
facility  in  granting  discovery  at  a  stage  in  whieli 
it  con  do  injustice,  and  when  it  is  not  fairly  aal 
properly  required.  Then  there  is  another  da. 
cision  bearini;  upon  the  case.  It  is  a  case  whiok 
was  not  much  discussed  undoubtedly,  and  I  ds 
not  know  that  it  assists  ns  here,  because  it  is  not 
disputed  that  this  section  is  one  which  may  apply 
to  actions  of  ^ectment  and  that  many  of  tiw 
considerations  which  are  applicable  to  other 
actions  i^iply  to  actions  of  ejectment.  I  meia 
the  case  of  the  Briiish  Mutual  Company  v.  £erf 
(L.  Bep.  S  C.  P.  Div.  196).  That  shows  that  it 
is  to  aj^ly  to  cases  of  ejectment  as  well  as  to 
other  cases,  thongh  it  may  be  that  in  considsEnig 
cases  of  ejectment  a  different  role  of  disoretiaB 
at  all  events  may  be  desirable  fh>m.  that  which  is 
applicable  to  other  oases.  Then  come  the  final 
words  of  the  rule,  which  are  "  docnments  iriiidi 
are  or  have  been  in  his  possession  or  power 
relating  to  any  matter  in  question  in  the  action; " 
and  it  appears  to  me  that  a  judge  ought  tobs 
satisfied  before  he  grants  an  order  enabling 
another  person  to  call  upon  his  opponent  to  make 
disoovery  of  documents  in  his  poeseesion,  at  iS 
events,  that  there  is  a  reasonable  probal^tyof 
his  having  in  his  possession  docnments  which  do 
relate  to  some  matter  in  question  in  the  uctiaa, 
and  that  it  is  because  that  ought  to  be  the  K- 
quirement  that  the  courts  have  held  tl)at  as  a 
rule  it  will  not  take  plaoe  before  defence,  became 
before  defence,  as  a  rule,  it  is  not  possifaia 
for  either  party  to  tell  with  any  certainty  whether, 
amongst  a  very  large  bundle  of  docnmenli 
in  his  or  their  possession,  docnments  which  tfae^ 
possess,  or  any  of  them,  do  or  do  not  refer  to  tM 
matter  in  question  in  the  action.  Now,  applying 
those  principles  to  the  present  oaae,  the  qoemoa 
is  whether  the  plaintiff  here  has  made  out  at  tfaii 
stage  a  case  authorising  ns,  or  making  it  right,  at 
all  events,  for  ns  to  say  that  the  defendant  is  now 
to  make  discovery  on  oath  of  the  documents  re- 
lating to  any  matter  in  question  in  the  action; 
wbetner  it  will  be  &ir  to  the  defendants  at  Uiif 
stage,  npon  such  information  as  we  have  before 
us,  to  order  them  to  make  discovery  of  the 
docnments  that  they  have  by  labelling  them,  by 
describing  them,  by  identi^ng  them,  by  drte 
or  otherwise,  or  in  any  way  verifying  theia 
as  documents  which  relate  to  any  matter  in 
question  in  the  action.  Now,  notwithstandinir 
the  able  argument  of  Mr.  Whitdiome  as  to  what 
was  the  case  in  equity  and  what  is  the  law  aow 
with  regard  to  this  subject,  it  appears  to  m  that 
we  cannot  lay  down  an  aJbeolnte  rule  that  in  no 
case  coald  the  court  order  a  diaoovary  of  docn- 
ments before  a  statement  of  claim.  I  tiiink 
that  the  argument  and  all  the  cases  wU^ 
have  been  cited  in  Courts  of  Equity  and  in 
Courts  of  Common  Law  only  amount  to  this, 
that  it  ought  not  to  be  before  the  court  laar  tave 
a  clear  notion  that  they  are  not  SBsiatii^  a  wen 
fishing  or   speculative   case,  but  a  case  ipp*- 


Digitized  by 


Google 


An?.  16,  1879.] 


THE  LAW  TIMES. 


[VoL  XL.,  N.  8.-819 


C.P.  Dir.] 


PhIUPPS  ff.  FuiUFPS  AHO  OTHSBa. 


[O.P.  DiT. 


•mtly  reating  npon  aomething  like  a  reasonable 
iDanoation.  ^d  if  the  case  were  made  oat  to 
jaj  satisfaction,  of  a  claim  lasting  npon  a  fair  and 
VMUonable  fonndation,  not  merely  speculative, 
and  not  merely  fishing,  I  shoold  feel  disposed  to 
■ty  that  that  was  a  case  in  which  I  wonld  at  once 
•ck  upon  Order  XXXL,  r.  12,  and  order  discovery 
oi  dooaments;  so  that  the  case  really  in  my 
judgment  toms  upon  that  qaestion,  whether  it 
can  be  bo  put  in  the  particolar  case.  Now,  before 
diseaBBing  the  fiusts  of  this  oaae  further,  I  will 
state  what  I  consider  to  be  the  resalt  of  the  case 
in  PhiUppt  v.  PhiUppg,  in  the  Court  of  Appeal. 
It  has  been  very  fnllv  commented  upon,  and  argu- 
asents  on  both  sides  nave  been  nri;ea,  and  as  some- 
times happMiB,  a  very  different  view  may  be  taken 
cf  the  same  expreBsion  naed  by  judges  in  their 
jndgmenta  bo  far  as  their  intention  is  concerned. 
It  appears  to  me,  I  may  aaif,  after  carefully  reading 
tiie  judgment  of  Bramwell,  L. J.,  there  is  nothing 
in  that  judgment  that  amonnta  to  an  opinion 
that  in  this  particular  case,  upon  such  afS- 
davits  ae  w«  have  here,  the  ooiut  would  be  bound 
to  or  would  be  justified  in  ordering  discovery. 
And  I  will  call  attention  to  some  of  the  passages 
irom  which  I  gather  that  it  was  not  his  intention 
to  BO  Eo  far  as  has  been  supposed.  The  decision 
ikauf  was  only  one  that  upon  that  particular 
statement  of  claim  the  plaintiffs  could  not  pro- 
ceed, because  it  was  so  drawn  as  to  be  emberrass- 
ng  to  the  defendant,  it  not  showing  that  there 
veally  was  a  title  in  the  plaintiff  except  by  the 
mere  assertion  that  the  plaintiff  was  entitled,  and 
liy  allusion  to  certain  deeds  and  docameats  which 
it  stated  were  in  possession  of  the  defendants, 
wbieh  were  not  set  forth,  so  that  it  was  irapos- 
nUe  for  the  defendant  to  demur  to  the  statement 
of  elaim  by  reason  of  the  general  statement  and 
by  the  total  abeenoe  of  anything  to  enable  the 
•oart  to  jadge  one  way  or  the  other  whether  thf 
case  upon  which  the  plaintiff  was  reiving  was  a 
gaod  case  in  law  or  not.  That  being  the  ground 
of  the  decision,  the  learned  Lord  Justice  used 
many  expressionB  which  have  been  commented 
«pon.  Amongst  others  this  is  strongly  relied 
vpon,  "  That  is  a  statement  which,  if  true,  shows 
•  good  title  in  the  plaintiff  because  it  says  as 
beir  to  somebody  he  is  entitled  to  possession. 
Bat  if  he  is  entitled  to  possession  h'e  is  entitled  to 
maintain  this  action,  and  therefore  Mr.  Cave  can- 
aot  demur.  But  the  allegatioi^  ia  not  an  allega- 
ticm  of  one  fact  only ;  it  is  an  allegatioD,  for 
angfat  I  know,  of  fifty  facts."  The  passage,  how- 
aver,  which  is  most  relied  upon  is  that  which  is 
■aid  to  amount  to  a  suggestion  that  the  plaintiff 
ahoald  go  for  discovery.  "  Instead  of  driving  the 
defendant  to  ask  for  particulars  of  the  statement, 
which,  I  think,  is  a  most  objectionable  proceeding, 
what  the  plaintiff  ought  to  have  done  on  this 
objection  being  made,  would  have  been  to  have 
produced  an  affidavit  showing  how  matters  stood, 
and  asking  that  the  summons  to  amend  these 
pleadings  might  be  adjourned  until  he  had  got 
discovery,  and  then  making  an  independent  appli- 
cation for  discovery.  That  is  my  notion  of  how 
snob  a  difficulty  as  this  ought  to  be  obviated." 
How,  I  mnst  say,  I  do  not  read  that  as  at  all 
amonnting  to  this,  that  upon  such  an  affidavit  as 
tills,  or  upon  anything  wnioh  should  amount  to  a 
mere  speculative  case,  to  a  mere  fishing  case, 
BDch  an  application  as  this  would  be  granted. 
And  it  appears  to  me  to  be  perfectly  consistent  with 


every  word  that  the  Lord  Justice  has  used,  that 
he  would  himself  be  very  jealous  in  his  scrutiny 
of  an  affidavit  which  was  brought  forward  for  the 
purpose  of  enabling  discovery  to  be  got  before  a 
statement  of  daim.  It  does  not  at  all  follow  that 
because  it  may  be  very  difficult  to  make  a  state- 
ment of  claim  without  getting  further  information 
than  a  plaintiff  possessed,  that  therefore  a  plain- 
tiff is  justified  in  applying  for  discovery.  That  de- 
pends upon  what  the  plaintiff  has  to  found  his  pro- 
ceedings upon.anditappeers  to  me  that  this  passage, 
"  produce  an  affidavit  which  showed  how  matters 
stood,"  leaves  the  whole  qnestion  perfectly  open 
to  our  discussion  without  Deing  in  any  way  tied ' 
by  anything  whidi  Lord  Justice  Bramwell  has 
said.  He  docs  state  what  he  has  done  in  certain 
cases  which  he  considers  analogous,  where  an 
application  was  for  farther  and  better  particulars  of 
demand.  As  to  that  part  of  his  judgment,  it  may 
be,  without  the  least  disrespect  to  Lord  Justice 
Bramwell,  competent  to  us  to  question  whether 
the  analoery  is  quite  complete  between  an  ordi- 
nary action  where  particulars  are  required 
and  a  case  in  which  an  attack  is  made  upon 
persons  in  possession  of  prc^erty  by  an  atteoiut 
to  get  an  affidavit  of  discovery  as  to  the  whole 
title  deeds  of  the  persons  in  possession.  A  snm 
of  money  appears  to  me  to  be  a  question  in  dis- 
pute of  a  different  character  with  reference  to 
the  application  of  the  principle  which  has  been 
applied  to  those  cases,  nrom  the  question  of  dis- 
possessing persons  who  are  in  possession  of  land. 
Then  I  do  not  think  there  is  any  other  part  of 
Lord  Justice  Bramwell's  judgment  which  boon 
very  much  upon  the  question  which  is  now  before 
as,  unless  it  oe  the  conclusion,  and  the  conclusion 
which  he  then  drew  from  the  pleading  which  was 
then '  before  him  was  as  follows  : — "  The  conclu- 
sion I  draw  from  the  whole  of  these  pleadings  is 
that  it  is  a  sort  of  fishing  statement  of  claim,  and 
that  the  plaintiff  might  really  almost  as  well  have 
made  his  statement  of  claim  in  this  shape,  '  I  am 
entitled  to  possession  of  these  premises,  and  I  call 
on  you,  the  defendant,  to  inform  me  what  answer 
yon  can  make  to  that'  I  consider  it  is  a  wrong 
mode  of  stating  a  claim,  and  that  the  appeal  must 
be  allowed."  It  appears  to  me  from  that  very 
passage,  that  Lord  Justice  Bramwell  would  not 
be  a  party  to  expedite  or  assist  any  claim  which 
had,  according  to  bis  judgment,  the  character  of 
a  fishing  daim,  and  that  that  principle  is  appli- 
cable to  the  consideration  of  the  question  now 
before  us  just  as  much  as  it  was  applicable  then 
in  the  absence  of  anything  like  a  real  definite 
ground  for  thinking  that  t.here  are  documents 
which  are,  in  the  ordinary  sense,  dooaments  ma- 
terial to  the  question  in  dispute  with  reference 
to  some  question,  the  nature  of  which  is  dis- 
tinctly brought  before  the  court.  Lord  Justice 
Brett's  judgment  did  not  throw  out  any  sug- 
gestion at  all  with  reference  to  thirf  subject, 
nor  does  it  appear  to  me  to  bear  upon  it  one 
way  or  the  other,  but  in  Lord  Justice  Cotton's 
judgment  there  is  an  allusion  to  that  part  of  the 
judgment  of  Bramwell,  L.J.  which  ia  important, 
and  it  appears  to  me  to  be  again  very  carefully 
worded,  so  as  to  leave  it  quite  open  to  the  tribunu 
before  which  any  application  of  the  present 
character  might  be  maile  to  act  upon  general  prin- 
ciples, and  not  to  be  in  any  way  biased  by  what 
the  Court  then  said.  He  alludes  to  it  in  this  way  : 
"  As  Bramwell,  L.J.  has  said,  even  if  he  has  any 
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difficulty  in  stating  his  title,  he  mieht  amend  bis  { 
pleading  when  he  has  got  from  the  defendant  each 
disooTery  as  he  may  be  entitled  to.  I  say  distinctly 
as  he  may  be  entitled  to,  becanse  of  oonrse  the 
defendant  will  be  entitled  to  protect  himself 
against  fishing  attempts  to  get  at  his  title  deeds, 
and  will  be  entitled  to  prevent  anyone  from  getting 
that  which  the  defendants  pledged  themselTes  to 
contain  only  their  own  title.  Mr.  Bowen  has  read 
that  as  thoDgh  it  was  all  one  protection,  and  as 
thoagh  the  qnestion  of  protection  did  not  arise 
nntil  the  order  of  discovery  had  been  made,  and 
until  the  defendants  desired  to  protect  themselves 
by  stating  that  the  deeds  in  qnestion  contain  only 
their  own  title,  and  did  not  contain  any  evidence 
in  any  way  supporting  the  title  of  the  plainliS.  I 
mnet  say  I  cannot  read  it  quite  so  mnch  in  his 
&voar  as  that.  It  appears  to  me  it  cont-ains  two 
protections,  not  only  to  save  defendants  horn 
naving  to  give  actual  discovery,  bat  to  prevent 
them  from  having  to  make  affidavits  on  the  subject, 
unless  there  be  some  real  case  made  by  their 
opponents,  whether  by  the  writ  itself,  whether  by 
the  pleadings,  or  indeed  even  upon  affidavit. 
Then,  holding  as  I  do  that  pleadings  are  not 
a  sine  qua  non,  holding  that  there  are  cases,  or 
that  there  may  bo  cases,  in  which  even  fiefore 
the  pleadings  aaoh  a  course  as  this  may  be 
taken,  then  the  question  arises  whether  here  the 
plaintiff  has  established  such  a  case.  Now,  I  mnst 
confess  that,  having  heard  the  argument  npon  the 
affidavits  themselves  and  the  discussion  upon  the 
manner  in  which  the  facts  are  stated  on  the  one 
side  and  denied,  and  perhaps  in  some  caau  not 
denied  so  specifically  as  one  would  have  desired 
in  affidavits,  but  at  the  same  time  not,  I  think 
(with  one  exception),  admitted  on  the  other  side 
— looking  at  the  affidavits  as  a  whole,  on  the-  one 
side  and  on  the  other,  I  have  come  to  the  conclnsion 
that  this  is  too  speculative  a  cltim — that  is,  too 
fishing  an  application,  that  it  is  not  founded  upon 
that  which  appears  to  be  a  sufficient  ground  for 
the  commencement  of  an  action  on  the  part  of  the 
plaintiff,  and  however  bond  fide  the  plaintiff  may 
be  in  his  belief,  from  talk  that  he  has  hoard,  that 
npon  a  full  investigation  of  the  matter  it  may 
turn  out  that  ha  is  the  rightful  owner  of  estates 
which  have  been  for  a  considerable  time  in  the 
hands  and  possession  of  others,  it  appears  to  roe 
that  he  has  not  given  sufficient  ground  for  think- 
ing that  he  knows  enough  to  make  it  justifiable 
for  him  to  put  the  defendant  to  schedule  a  list  of 
all  the  documents  that  he  possesses  relating  to 
the  estates.  It  is  perfectly  conceivable  that  there 
may  be  in  existence  such  documents  as  those  of 
1764  aud  1824.  Indeed,  one  would  rather  suppose 
that  there  might  be  some  such  documents  in 
existence ;  but  it  is  perfectly  consistent  with  all 
the  facts  which  the  plaintiff  alleges  that  those 
documents  might  be  in  existence,  and  yet  that  the 
claim  in  qnestion  may  be  a  perfectly  speculative, 
a  vague  and  a  misty  claim,  founded  only  on  mere 
surmise  and  mere  suspicion.  Now,  is  it  so,  or  is  it 
not,  in  point  of  fact  P  As  far  as  one  can  judge  from 
the  affidavits,  it  does  appear  to  me  a  claim  of  that 
description.  The  plaintiff  makes  out  two  or 
three  alternative  speculative  cases ;  he  states  that 
it  is  possible  that  there  may  be  a  settlement  which 
would  be  inconsistent  with  the  defendant's  rights. 
Even  then,  possibly,  it  might  be  such  a  docnment 
as  would  be  perfectly  consistent  with  the  defen- 
dant's right  to  remain  in  possession  by  reason  of 


the  Statute  of  Limitations.  He  snppoaee  that  two 
persons  who  appear  in  the  pedigree  of  the  defen- 
dant, and  who  lived  a  long  time  ago,  were  illegiti- 
mate ;  but  that  is  founded  upon  nothing  but  mere 
surmise  apparently,  or  gossip  of  tne  wildest 
description,  so  far  as  appears  on  the  face  of  the 
documents.  Then  with  regard  to  the  existence  of 
the  sup{>oBed  deed,  it  does  not  reet  undoubtedly 
only  on  the  evidence  of  Miss  Lewis,  becaose  I 
should  say  at  once  that  there  is  some  indication  of  the 
existence  of  some  deed  of  the  character,  so  far  as  the 
date  is  concerned,  of  that  of  which  Miss  Lewis 
speaks,  hot  so  far  as  the  oonversations  wbioh  are 
spoken  to  by  Miss  Lewis  are  concnmed,  there  is 
not  only  a  conflict  of  evidence,  bnt  there  is  aa 
inherent  vagueness  and  mistiness  about  them,  and 
a  great  question  as  to  the  kind  of  peraon  who  has 
been  speaking  of  such  matters.  I  am  at  a  loss 
to  see  what  real  ground  the  plaintiff  has  for 
thinking  that  there  are  any  documents  which  will 
support  any  title  that  he  could  make  to  the  land; 
and,  what  is  worse  for  the  plaintiff's  case,  L  am  at 
a  loss  to  see  what  the  plaintiff's  case  realhr  va. 
And  I  think  that  where  a  man  is  not  able  him- 
self to  say  what  the  ground  is  upon  which  he 
is  claiming  estates,  that  is  of  itself  very  strong 
gpround  for  rejecting  a  proposal  that  he  should 

Sut  the  person  in  possession  to  a  discovery  of  his 
eeds.  Mr.  Bowen  has  ingeniously  argued  apoa 
the  dilemma  in  which  he  is  placed  ;  that  the 
Court  of  Appeal  would  not  allow  the  statement  of 
claim  which  was  originally  draim  because  it  was 
not  definite  enough,  and  he  comes  to  as  and  says, 
"  Enable  me  to  make  it  definite,"  and  that  it 
would  be  very  hard  if  he  were  not  to  be  allowed 
to  have  the  only  machinery  by  which  he  can  make 
it  more  definite.  That  is  a  hardship,  I  tidnk,  of 
his  own  creating.  It  is  a  hardship  arising  fiom 
his  proceeding  to  attack  the  possession  of  another 
person  in  lands  upon  gossip  and  idle  statemetats 
which,  for  itnght  that  appears,  may  be  mer» 
gossip  and  mere  idle  statements.  It  arises  from 
the  attempt  to  attack  the  possession  of  another 
person  without  knowing  snffioiently  anythinff- 
which  would  make  a  good  title  in  himself.  Ana 
if  so,  then  it  does  nob  at  all  follow  that,  because 
the  one  application  was  refused,  the  other  ought 
to  be  granted.  On  the  contrary,  the  very  same 
objection  which  exists  to  the  original  attempt 
exists  to  the  present  attempt,  and  the  same 
principles  which  applied  to  the  original  deoision 
seem  to  me  just  as  much  to  apply  to  the  present 
decision.  Therefore,  it  being  admitted  that  this 
after  all  is  a  question  of  discretion  as  to  the  applica- 
tion of  Order  XXXI.,  r.  12,  it  appears  to  me  that 
looking  at  the  case  with  the  best  discretion  I  can 
exercise  with  regard  to  it,  we  should  be  doing 
great  injustice  nere  if  we  were  to  pat  the 
defendant  to  discovery  of  his  documents  of  title 
at  the  present  stage,  notwithstanding  that  the 
plaintiff,  down  to  this  time,  has  not  sufficient  in- 
formation to  enable  him  to  make  a  proper  state- 
ment of  claim.  If  he  should  hereafter  be  enabled 
to  make  a  proper  statement  of  claim,  then  it  may 
,be  the  question  will  be  entirely  altered;  bat  I 
think  it  would  be  very  wrong  to  encourage  litiga- 
tion by  throwing  out  any  suggestion  at  all  as  to 
any  other  step  that  ought  to  be  taken  by  the 
plaintiff.  I  know  not  whether  he  has  any  good 
title  or  not.  All  I  can  say  at  present  is  I  see  no 
evidence  of  it,  that  the  thing  is  left  in  absolute 
darkness,  and  that- 1  do  not  think  be  has  made  oat 
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a  case  for  patting  the  defendant  npon  dLscoTery  of 
his  docomeDts. 

LnrDhBJ,  J. — I  am  of  the  same  opinion.    Apart 
frotn  the  supposed  enconragement  vrhich  has  been 

f'ven  to  this  appUoation  by  the  Court  of  Appeal, 
shoald  have  thoneht  it  would  have  been  free 
from  all  difBcnltjr ;  but  in  deferenoe  to  what  was 
said  there,  and  in  deference  to  the  very  able 
argument  of  Mr.  Bowen,  I  have  endeavoured  to 
disQOver  whether  there  is  anj  gronnd,  any  proper 
ground,  for  aooeding  to  this  application.  The  state 
of  the  thing  is  simply  this.  The  defendants  are 
in  possession  of  certain  large  estates  in  Wales ; 
the  plaintiff  is  out  of  possession,  he  wants  to  get 
in,  and  be  has  began  an  action  for  recovery  of  the 
luid,  in  other  words,  an  action  for  ejectment,  and 
has  gone  so  far  as  to  issue  his  writ.  At  present 
there  is  no  statement  of  claim  at  all.  He  has 
endeavoured  to  state  one.  He  stated  one  as  best 
he  could,  and  that  has  been  held  to  be  insufSoient, 
and  it  has  disappeared,  so  that  we  have  to  deal 
with  the  case  now  in  this  state  of  things.  The 
plaintiff  has  issued  his  writ,  and  he  asks  now  that 
we  shoald  make  an  order  upon  the  defendant  to 
make  an  affidavit  as  to  all  the  documents  in  his 
poBseasion,  or  which  were  in  his  possession,  re- 
lating to  the  matters  in  question  in  the  action. 
Now  is  there  any  authority  for  that?  So  far  as 
I  know,  such  an  application  has  never  been 
made  before  either  to  the  Gonrt  of  Chancery  or 
to  a  court  of  common  law.  I  never  heard 
of  it,  and  never  read  of  it,  and  Mr.  Bowen 
has  not  produced  any  case  in  which  such  an 
attempt  has  been  nuide  before  the  Judicature 
Act  or  since,  so  far  as  I  know.  But,  however, 
it  does  not  follow,  because  the  application  is 
novel  and  without  precedent,  that,  therefore, 
it  is  wrong  and  erroneous.  We  must  look  a  little 
farther  in  order  to  sea  whether  there  are  or 
are  not  any  sufficient  ^;ronnds  for  acceding  to 
it.  Now,  the  application  is  made  under  the 
12th  rule  of  Order  XXXI.,  which  says,  "Any 
party  may,  without  any  affidavit,  apply  to  a 
judge  for  an  order  directing  any  other  party 
to  we  action  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  posses- 
sion or  power  relating  to  any  matter  in  question 
in  the  action."  The  history  of  that  clause,  I 
think,  is  now  tolerably  plain.  The  introduction  of 
the  words,  "  without  filing  an  affidavit,"  was  in- 
tended to  enlarge  the  power  of  the  common  law 
courts  with  respect  to  discovery ;  the  introduction 
of  the  words,  "  apply  to  a  judge  for  an  order,"  was 
made  to  restrain  tne  Chanoery  practice  in  enabling 
people  to  administer  interrogatories  to  their 
opponents  without  rhyme  or  reason,  which  was  a 
real  abuse  of  the  practice,  though  commonly  done 
every  day.  That  was  the  history  of  the  introduc- 
tory words  of  the  Order.  Now,  the  first  thing  is 
what  is  meant  by  those  words,  "relating  to  any 
matter  in  question  in  the  action  P"  Everything 
trnms  on  the  true  appreciation  of  that.  Before  I 
investigate  that  further,  I  will  turn  to  the  form 
of  affidavit  which  is  given  in  the  rule.  It  is  form 
9,  in  Schedule  B.,  and  it  runs  thus  :  "  I  have  in 
my  possession  or  power  documents  relating  to  the 
matters  in  question  in  this  suit.  I  object  to  pro- 
duce such  and  such  documents,"  and  then  he  says, 
why  P  Now,  what  is  meant  by  the  "  matter  in 
question  P"  Certainly,  I  do  not  understand  that 
as  meaning  the  thing  in  dispute.  That  would  be 
that  the  defendant  would  hare  to  produce  or  make 
VoL  XL.,  N.  S.,  1032. 


an  affidavit  of  all  the  documents  he  has  got  relat- 
ing to  the  land,  or  a  ship,  or  anything  else.  That 
is  not  the  thing.  It  never  did  mean  that,  and  a 
little  consideration  will  show  that  it  cannot  mean 
that,  as  I  shall  endeavour  to  show  presently.  Mr. 
Bowen  has  said  it  does  not  mean  in  issue.  Pos- 
sibly that  may  be  so,  because  there  mav  be  cases 
in  wbioh  it  may  be  right  to  make  an  order  of  this 
kind  before  issue  is  actually  Joined.  That  I  under- 
stand, and  I  assent  to  it.  Then  he  says  it  is  not 
necessary  that  there  should  be  pleadings  to  show 
what  the  matter  in  dispute  is.  Possibly  not, 
because  in  interpleaders,  for  example,  there  are 
no  pleadings,  and  therefore  I  should  not  like  to 
say  as  a  universal  proposition  that  there  must  be 
pleadings.  But  still  there  must  be  something  or 
other  to  show  what  the  matter  in  question  is,  and 
I  understand  by  the  language  "  matter  in  ques- 
tion "  the  alleged  title  of  the  plaintiff.  In  this 
case  that  is  what  I  understand  by  the  "  matter  in 
question."  Net  the  thing  claimed,  but  his  alleged 
title.  Well,  what  is  the  alleged  title  here  P  So 
far  as  we  know  it  is  merely  this,  that  he  alleges 
a  title  to  turn  the  defendant  out.  That  is  all  we 
know  apart  from  the  affidavits.  Now,  just  con- 
sider whether  it  is  right  to  force  upon  we  defen- 
dant the  obligation  of  making  an  affidavit  as  to 
all  the  documents  relating  to  the  alleged  title  of 
the  plaintiff  without  knowing  what  it  is,  without 
bavins  the^fbintest  idea  of  what  it  is,  except  this, 
that  he  wants  possession.  As  Mr.  Bowen  says, 
that  is  the  only  matter  in  question — that  he  wants 
possession.  But  his  title  to  the  possession  is  the 
matter  in  question.  Now,  supposing  one  made 
an  order  according  to  Mr.  Bowen's  suKgestion, 
and  the  defendant  were  under  stress  of  that  order 
compelled  to  make  the  common  affidavit  of  docu- 
ments, just  see  what  a  difficulty  he  would  be  in. 
We  should  be  absolutely  depriving  him  of  every 
ground  of  defence,  unless  ne  had  a  conscience 
sufficiently  elastic  to  swear  anything  which  hap- 
pened to  suit  his  convenience ;  we  should  deprive 
him  of  his  right  to  object  on  the  ground  that  the 
statute  had  run,  for  example,  or  on  an^  other 
ground,  which,  after  statement  of  claim,  might  be 
open  to  him  on  demurrer.  We  should  force  him 
either  to  produce  all  his  documents  or  to  swear 
in  the  dark  that  he  had  got  nothing  which 
related  to  the  matter  in  question.  It  appears 
to  me  we  ought  not  to  put  the  defendant 
into  such  a  position.  I  cannot  conceive  for  a 
moment  that  either  Bramwell,  L. J.,  or  Cotton,  L.J. 
intended  anything  of  the  kind.  However,  that  is 
what  we  are  asked  to  do,  and  it  appears  to  me 
that  npon  that  ground  we  ought  not  to  do  it. 
Now,  let  us  see  further  as  to  whether  there  are  any 
authorities  which  throw  the  slightest  light  upon 
it.  The  older  practice,  so  far  as  I  can  trace  it,  is 
against  it ;  those  cases  at  law  to  which  Mr.  White- 
home  referred  us  of  Jones  v.  Platl  (ubi  sup.), 
Edwards  v.  Wakefield  {M  sup.),  and  Morris  v. 
ParT(ubt<i«p.),areadverBe toit.  Theoasesof  Oashin 
V.  Oradock  (ubi  sup.),  and  Diituiy  v.  Lortghourne 
(u&i  sup.),  so  far  as  they  go,  are  all  against  it.  The 
right  way,  it  appears  to  me,  to  try  this  is  to  look 
at  it  in  this  way :  an  order  for  an  affidavit  of  docu- 
ments after  all  is  nothing  more  than  an 
interrogatory.  It  is  a  substitute  for  an  in- 
terrogatory. Turn  to  Order  XXXI.,  r.  1,  and  see 
what  it  says  :  "  The  plaintiff  may  at  the  time  of 
delivering  his  statement  of  clcum,  or  at  any  subse- 
quent time  not  later  than  the  dose  of  the  plead- 
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iogs,  and  a  defendant  may  at  the  time  of  delivering 
his  defence,  or  at  any  subaequent  time  not  later 
than  the  close  of  the  pleadings,  withont  any  order 
for  thflt  purpose,  and  any  pnarty  may  at  any  time 
by  leave  of  the  court  or  a  judge,  deliver  interro- 
gatories." Tfcnr,  supposing  the  plaintiff  here  were 
to  ask  us  for  leave  to  ask  the  defendant  on  oath 
-what  doouments  he  had  in  his  possession.  There, 
'it  is  quite  obvious,  that  no  such  application  ought 
to  be  acceded  to  except  under  circumstances  which 
1  cannot  myself,  I  confess,  quite  conceive,  where 
possibly  there  might  be  some  necessity  for  it. 
It  is  quite  poasible  that  every  conceivable  case 
-might  not  be  present  to  my  mind,  bat  I  do  not 
■myself,  I  confess,  see  what  oircnmstanoes  would 
-make  it  right  to  enable  a  plaintiff  in  ejectment  to 
come  and  ask  and  obtain  such  a  general  order  as 
this  before  any  pleadings  at  all.  With  respect  to 
the  ofaeervations  which  tell  ii'om  Bramwell,  Ii.J.  I 
understand  them  to  mean  this.  !Not  that.  In  my 
opinion,  you  are  entitled  to  go  and  get  an  order 
lor  an  affidavit  of  documents,  but,  Tor  anything 
I  "know,  yon  may  be  entitled  to  discovery  ot  some 
sort ;  if  BO,  go  and  get  that,  and  make  the  most 
df  it  when  ^on  have  got  it.  It  is  possible  thitt 
some  more  limited  discovery  may  be  obtained.  1 
am  not  oonsiderine  that.  Far  be  it  firom  me  to 
suggest  to  the  plaintiff  to  try  that,  because  I 
should  be  exoeedlnKly  unvrilling  to  throw  out  any 
mggestion  of  the  Kind;  but!  am  quite  satisfied 
'Of  was,  that  Bramwell,  L.J.  never  meant  in  that 
'judgment  to  sanction  the  notion  that  tlie  plaintiff 
m  an  action  of  ejectment,  when  he  issued  his  writ, 
'was  to  go  and  call  on  the  defendant  to  make  an 
'affidavit  of  documents.  Whatever  eke  he  meant, 
'he  never  meant  that,  and  his  language,  when 
{airly  looked  at,  does  not  mean  that.  Sow,  it  is 
said  that  the  i>ractice  in  the  SolLi  Court  more  or 
less  varies  this.  But,  although  it  mpears  from 
that  document  which  has  been  banded  np  that  the 
-practice  in  the  court  of  the  Master  <d  the  Bdlls  is 
somewhat  different  from  the  practice  in  this 
division,  the  rule  being  here  not  to  slllow  an 
affidavit  of  doouments  as  a -matter  of  course,  even 
iiefore  defence,  the  Master  Of  the  Bolls'  practice 
as  to  discovery  cannot  he  meant  to  apply  to 
actions  for  the  recovery  of  land.  I  conld  not 
suppose  for  a  moment  that  that  general  order 
applies  to  an  action  of  that  kind,  and  I  am  quite 
satisfied  it  does  not.  Mr.  Whitehome  says  he  has 
ascertained  it  does  not,  but  the  subject  matter  and 
the  reason  of  the  thing  is  quite  enough  to  satisfy 
me  that  a  general  order  of  that  sort  does  not 
apply  to  a  case  of  this  description  at  alL  My 
reason  for  making  these  observations  is  this — the 
'title  to  land  in  this  country  is  vety  peculiar.  We 
have  not  a  register  of  title,  it  is  held  under  deeds, 
and  it  does  not  at  all  follow  that  a  man  in  posses- 
sion, although  he  may  be  rightfully  in  possession 
in  every  sense  of  the  word,  morally  and  legally, 
that  there  is  not  some  flaw  discoverable  in  some 
document  or  other  in  favour  of  somebody  or  other, 
and  it  does  not  at  all  fdllow  that  if  the  plaintiff 
can  ransack  the  defendant's  deeds  he  would  not 
be  able  to  discover  some  flaw  of  which  the  plaintiff 
would  not  be  able  to  take  the  slightest  advantage, 
but  of  which  somebody  else  might,  and  that  is 
the  reason  why  courts  have  always  been  so 
extremely  jealous  in  guarding  those  in  posses- 
,  sion  from  exposing  their  deeds  for  anybody  to  see 
them.  Now,  I  pass  on  to  consider  whether 
there  is  anything  in  these  affidavits  which  would 


'  justify  this  order  or  make  it  proper  under 
the  special  circumstances  of  the  case.  Primd 
facie  one  would  refuse  it,  and  refuse  it  ns  a  matter 
dS  course,  but  there  may  he  possibly  some  circam- 
stances  which  m^  induce  ns  to  depart  from  that 
ordinary  practice,  and  in  a  special  case  make  a 
special  order.  I  wish  most  carefully  to  observe 
that  we  are  dealing  only  with  an  order  to  make 
an  affidavit  of  doouments.  The  defendant  is  not 
asked,  to  answer  as  to  any  particular  docmneat. 
The  plaintiff  is  not  asking  for  leave  to  administer 
a  -pturticular  interrogatoir,  about  a  parti  calar 
document.  Something  of  that  kind  may  ban 
crossed  the  mind  of  Bramwell,  L.J.,  but  tb&t  is 
not  the  real  order  asked  for.  We  are  asked  to 
compel  the  defendant  to  make  a  common  affidavit 
of  documents.  Now,  let  ns  see  what  there  is  about 
that.  I  am  not  going  through  the  affidavits  at 
any  great  length,  because  I  do  not  think  it  neces- 
sary to  do  it ;  but  there  are  one  or  two  points  I 
will  make  a  few  observationB  upon.  First  of  all, 
let  us  take  'what  the  Solidtor-General  and  Hr. 
Bowen  rsly  upon,  namely,  Htxe  very  cautions 
language  of  the  third  paragraph  in  the  defen- 
dant's affidavit.  The  plaintS  has  stated  in  sob- 
stance  b^  his  affidavit  two  points  more  partionl^y 
npon  which  he  wants  discovery  in  this  place,  m 
says  first  of  all  that  Miss  Lewis  knows  about  a 
deed  of  1823,  and  she  is  said  to  'be  corroborated 
by  some  other  people  in  her  story  about  the  sup- 
posed deed,  llie  defendants,  in  their  affidsvite, 
address  themselves,  and  I  think  'fairly,  -to  that 
deed,  and  I  will  show  ■?rtiy,  presently,  by  refer- 
ence to  what  they  sa;^.  The  next  thmg  the 
plaintiff  is  in  search  of  is  fiome  suppoaed  settle- 
ment of  1764,  and  those  are  the  two  points, 
and  the  only  two  points,  which  T  propose  to  make 
any  observations  upon.  Now,  as  regards  the  deed 
which  I  -will  call  Miss  Lewis^  deetC  'wfaidi  is  the 
deed  of  1S23,  that  and  the  other  documents 
referred  to  in  the  18th  paragraph  of  the  defendant's 
affidavit  are  referred  to  in  a  manner  which  I  think 
is  quite  sufficient  for  the  present  parpoae,  that  is, 
quite  sufficient  to  show  us  that  we  ou^t  not  to 
make  such  a  roving  order  as  'the  phdntdf  asks  ns. 
The  3rd  paragraph  of  the  d^endant's  affidavit 
ends  with  the  words  "  subseqnent  to  the  second 
Ijord  Milford."  The  Solicitor-General  and  Mr. 
Bowen  have  referred  to  that,  and  have  referred  to 
it  OS  qualifying  the  whole  of  that  parograpAi.  If 
it  did  there  would  be  some  'weight  attaching  to 
their  observation  that  it  would  look  like  swearing 
by  the  card,  but  I  do  not  think  myself  that  is  the 
true  construction  of  that  paragraph.  I  look  at  it 
in  this  way :  I  think  that  it  is  addressed  'fairly 
and  honestly  to  this  supposed  deed  of  Miss  Lewis, 
and  then  there  is  at  the  end  of  the  paragraph 
which  deals  with  the  deed  these  general  words : 
"  Nor  any  deed,  will,  document,  writing,  or  instra- 
ment  whatsoever  of  any  sort  which  either  directly 
or  indirectly  gives  the  said  estates  or  any  part  « 
them,  or  any  interest  therein  to  the  baronet's 
family,  or  to  the  plaintiff,  or  any  person  thioagfa 
whom  he  pretends,  or  can  pretend,  to  claim  sabse- 
quent  to  the  second  Lord  Milford."  I  read  those 
words,  "  subsequent  to  the  second  Lord  Milford," 
as  applying  to  and  as  confined  to  thoee  documents 
and  things  generally,  and  the  reason  for  that  is 
obviously  this,  that  in  one  of  those  nnmerons 
alternatives  in  which  the  plaintiff  is  endeavouring 
to  shadow  out  his  cose,  I  will  not  talk  aboat  making 
out,  but  shadow  out  bis  oaae,  there  is  something 
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said  about  a  daim  nndar  some  will  of  the  aaeond 
Lord  Milford.  That  is  one  of  his  possible  -mrsioiUi 
Noir,  I  think  myself  that,  looking  at  the  defen- 
danf  a  affidavit  aa  to  the  Bapposad  deed'  of  Mas 
Lewis,  the  allegations  as  to  Lhab  an  flncdy  met, 
.  and  I  do  not  see  myself  thab  there  isoBythinz 
like  quibble  or  eqnivooatian  about  lb.  Now,  witn 
revpeet  to  the  second,  Haa  proposed  aettleoMnli  of 
1864,  the  plaintiff  si^s  in  paragraph- 14  of  his 
afiSdarit  that  be  believes  diat  between-  tb«  will  of 
Sir  John,  the  sixth  baronet,  and  the.  will'  of  tiie 
first  Lord  Milford,  a  deed  waa  exeoatedin  or  about 
the  year  1764  fay  Sir  John,  tfaa  errth  baroneti  upon 
the  marriaee  of  the  first  Lord  Milford.  His  reaaons 
for  thafc  bdief  are  nob  stMtedi  bat  I  rather  gather 
them  from  the  affidavits,  and  Ae  learaadooaaial's 
obsenrationa,  to  be>dieie :  In  the  first  ploee  it  is 
extremely  unlikely  that  propeity  of  this  kind 
ahould  not  have  been  the-  subjeafe  of  a  aektiement 
between  1758  and  1820,  and  in  tfae  nast  plaoe  if 
you  take  np  Mis*  Lewis's  stoiy  about  tfaat  dead, 
the  obgect  of  whioh  wa«  to  ooneofe  aaaa'  misdeal* 
ing  wuh  the  property  by  the- first  lond,  there  can- 
not have  been  any  misdiealing-bnr  him  unieBB  there 
wa»  some  aettlement,  therefore  I  believe  liiere  waa 
a  settlement.  The  plaintifE  haa  not  toML  n» 
how-  he  gets  the  belief,  ^tfaoa^  aa  &r  aa  I  oan' 
disoover,  that  is  the  kind  of  groond  he.haa  for  it.. 
The  7th  panunaph  of  the  defendant's  affidairib 
runs  tbaa  :  "  That  to  the  besfe  of  our  knowledge, 
infoimation,  and  bdief  the  plaintiff  is  not  in  any 
way  direoUy  or  indirectly  interested  in  the  will  of 
the  first  Lord  Uilford,  or  the  deeds  referred  to  in 
the '14th  and  17th  paiBgi»pba  of  his  affidavit,  nor 
do  the  same  or  either  of  tiiem.  cantaia  anything 
tending  to  inraeadi  our  title  or  to  support  any 
tide  <tt  the  plaintiff-  to  the  sfstate,  or  arti  parb 
thereof,  or  to  any  interest  therein  or  material  to- 
the  aaa»  of  the  plaintiff,  so  far  aa  the  same  has  aa- 
yet  been  diaelooad."  Now,  I  undentsnd  fhux 
that  'very  much  what  Mr.  Bowwi  says.  I  adopt 
his  coBstmotion  of  that:  That  looka  to.  me  aa-  iC 
thero  were  snob  a  deed,  and  I  am  rather  disposed' 
to  infer  that  there  is  from  that^statemeoti  I  go  ai 
little  further,  and  say  if  this  affidavit  ware  to  be 
made  after  an  order  far  discovery,  that  deed  might 
not  have  been  sufficiently  protected.  That  is  not 
the  position  of  aSaira.  What  we  ought  to  con> 
sider  is  this :  not  what  the  effeet  of  tfaast  would 
be  after  an  order  for  affidavit  of  doonments; 
but  whether  upon  that  we  ought  to  make  aa 
order  for  an  affidavit  of  documents;  not  an 
order  aa  to  any  farther  affidavit  aa  to  this  parti- 
cnUor  doenment,  but  a  general  order  for  all  donu- 
mMita  whatsoever.  It  appears  to  me  that  the 
ground  is  not  sufficient  for  any  such  purpose  as 
that,  even  8Ui>i)09ing  that  upon  those  affidavits 
some  more  limited  discovery  might  be  obtained 
by  aa  interrogatory  or  otherwise,  aa  to  which  I 
say  nothing.  I  tun  of  opinion  that  upon  these 
affidavits  we  ought  not,  and  slionld  not,  be  justified 
in  doing  that  which  the  plmntiff  asks  us  to  do — 
that  ia,  to  make  the  defendants  put  in  a  gener^ 
affidavit  as  to  their  deeda^  swearing  as  to  what 
they  had  and  -what  they  had  not, and  leaving  them 
to  }>roteot  themselves  with  regard  to  such  as  they 
desired  to  protect  themselvee  aathey  best  could. 
Of  ooune,  I  need  hardly  say,  that  having  been  so 
long'  at  the  Ghanoery  Bar  I  l»ve  drawn  »  gfreat 
number  of  these  affida-rits,  and  I  know  perfectly 
well  where  tho  shoe  pinches.  In  a  very  early 
part  of  this  disoassion  I  was  endeavonring  to  see 


how  I  could  frame  an  affidavit  for  any  client  of 
mine  to  swear  to,  and  I  despair  of  doing  it;  I 
should  be  obliged  to  tell  him  to  pmdnce  them  alU 
or  eUe  to  swiear  in  that  recUleas  way  which  I  refer 
to,  and  whioh  no  one  would  be  justified  in  reootn- 
mending'  any  cUent:  Ou  these  grounds  I  tbisK 
the  order  ought  not  to  be  madei  Dubtha  sumniona 
ought  to  be  dismissed  with-oaata.. 

Solicitor  for  the  plaintiff^  K.  W.  Rmia^ 
Scficiten  for-the  defiandhata,  Kt^,  EiMsslI,  and 
lUffe. 

[NoTX  BT  BsBOKmL— aoa  SMunT^Bctt,  2  H.  &N. 
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(Before  Jaios,  BBsii^.aad-CiDXEmii  LJXI 

Ex  parte  SoHomiD ;  Be  Vaxs.  (a) 

Bankruptcy — Proof— Bille  of  eailkmge  hdA'  5y 
bankert^"  pending  diUeottnt" — Beeured  eniitor-^ 
VaUtation  of  seewrity — Bankniptai  Act  1869, 
leett.  16,  40— Bankruptcy  Rules  1870,  rr.  99, 100. 

A  debtor,  who  had  deposited  with  his  bankers  for 
tUeeotmt  a  nsmber  of  bHia  of  eKohemee  aoeepUd 
by  vmriove  psrsaiM).  vtnsl  imio  Ummdaiion,  M 
theeommenoementofthe  UmtdtrfMn-A*  basiksre 
ted  disoatiiited  some  of  tkemO*,  anihiutetmrisi' 
Aa<MiOMni  0/ tfcam  (las*  tta  <UscDuirt)  to  fte  eiwdtt 
qfi  tiie  debtor e  eurrmtt'^uoenmt  She  banOers  had 
»atdi»oo*u»iediheLrest<if'ihtb%tt»ihithMat«m 
"  pemdimg'  disMtmt,"  denrimf  to  nfoke  inquirie* 
about  ike  aoeeptors.  Theg  had,  hoteeotr,  made 
advamees'  to  Uf  debtor  on  me  credit  o/fftoM  Mb, 
but  without  aUribitti'Hg  the  advances  to  any  par- 
tietdarbiUti, 

Held  (affinn&ng  fts  daetMon  of  Bacon,  (7.7.),  that 
ths  bankers  were  entitled  to  prove  tn  the  liquida- 
tionfor  the  whoh  amount  of  the  balance  due  to 
them,  without  deducting  the  vdhte  of  the  bids  held 
"  pending  diseount," — bills  of  exchange  homded  to 
boD^cers  for  diseoumt  not  being  "  securities " 
within  the  meaning  of  <&e  Bamkni^tey  Act  1B69, 
sects.  16  and  40. 

This  was  an  appeal  from  a  deoisioa  of  the  Chief 
Judge  in  Bankruptcy,  affirming  a  decision  of  the 
Judge  of  the  Kuodersfield  County  Court. 

The  hearing  in  the  court  below  is  reported  in 
■40  L.  T.  Sep.  N>  S.  464,  where  the  facts  of  the  oaae 
are  snffioiently  set  forth. 

The  Chief  Judge  having  held  that  bills  of  ez> 
change  were  not  securities  within  the  meaning  of 
the  Bankruptcy  Act  1869,  as.  16  and  40,  and  mat 
the  bankers  were  entitled  to  prove  for  the  whole 
balance  due  to  them  'without  deducting  the  value 
of  the  bills  held  "pending  discount,"  the  trustee 
in  the  liquidation  appealed  ftom  this  decision. 

Be  Oem,  Q.O.  and  E.  C.  Willis  for  the  appellant. 
— ^A  negotiuale  instrument  held  as  security  for  a 
debt  ought  to  be  treated  in  the  same  'way  as  any 


(«)  BcpoctSd  tr  H.  TMkt,  Stq.,  Buiilt«(«t-lAW. 
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other  secority.  The  form  of  the  order  in  Ex  parte 
Waring  (19  Yes.  S45)  shotrs  that  bills  of  this 
kind  are  Beoorities.  And  we  Bay  that  the  bills, 
not  having  been  valued  by  the  rankers,  are  fcnr- 
feited,  although  they  named  them  in  their  proof. 
They  also  repeated  tne  arguments  addnoed  in  the 
court  below,  and  cited 

S»  parte  Tvmgood,  19  Yea.  229 ; 

TAompwAT.  aiU$,  2B.AC.4SZ; 

Sm  parte  Solomon,  1  01.  &  J.  25; 

£c  parte  EggingUm,  Hont.  72 ; 

Sx  parte  Adimtan;  Se  CoUie,  88  L.  T.  Bep.  N^S. 

917 ;  L.  Eep.  8  (a.  DiT.  807 ; 
£a  parte  Dovmet,  1  Boae.  96 ; 
JBa parte  Athioorth;  Be  Hoare,  L.  Sep.  18  Eq.  705 : 
Em  parte  Price ;  Re  Oibbt,  3  M.  B.  &  De  Q.  586. 

Wiiuilow,  Q.C.  and  F.  Knight  for  the  respon- 
dent.— Bills  oi  ezdianse  handed  to  bankers  for 
discount  have  always  oeen  held  not  to  be  securi- 
ties within  the  meaning  of  tiie  Bankruptcy  Act 
1869.  To  hold  the  oontrarr  would  be  to  upset 
the  long-settled  practice  in  oankruptcy  adminis- 
tration and  in  the  conunercial  world.   Th^  dted 

JBx  parte  JBIoohom,  6  Yes.  4^,  600 ; 
Ma  parU  FMUmm,  1  M.  D.  i  De  O.  232 ; 
iteut  T.  PumitiaU,  1  Cr.  &  M.  S38 ; 
Bk  parte  Xmrtin,  2  Boae,  87 ; 
Je»  pari*  Bum,  2  Boae,  55  ; 
JBc  parte  Bammom,  1  D.  &  Ch.  564; 
S»  parte  Reed,  8 1>.  A  Ch.  481 ; 
Bm  parte  Bugord,  1  OL  A  J.  41  j 
BrnparUWood;  Rt  Wright,  39  L.  T.  Bep.  N.  S.  646; 
L.  Bop.  10  Ch.  DiT.  554. 

De  Oex,  Q.C.  in  reply. 

Jakxs,  L.  J. — Upon  consideration  of  this  matter 
we  are  of  opinion  that  we  cannot  differ  from  the 
conclasion  at  which  the  Chief  Judge  has  arrived. 
We  say  that  with  all  respect  to  the  reiy  ingenious, 
and  more  than  ingenious — the  very  able  argument 
which  l£r.  De  Gex  has  addressed  to  us,  and  which 
he  addressed  to  the  Chief  Judge.  I  am  bound  to 
say  I  am  very  much  governed — and  I  think  we 
are  all  very  much  governed — ^in  what  we  are  about 
to  sav  by  what  the  Chief  Judge  has  said  as  to  his 
own  knowledge  of  the  course  of  business  in  these 
banking  matters  which  have  come  so  firequently 
before  the  Court  of  Bankruptcy ;  and  to  his  mind 
it  appeared,  speaking  from  that  knowledge  and 
speaking  from  the  traditions  of  the  court — and  in 
tnis  court  tradition  is  sometimes  as  valuable  as,  if 
not  more  valnidile  than,  the  written  word  —  it 
struck  him  as  being  an  absolute  novelty  that  a 
buiker  could  be  called  upon  to  value  bills  of  exr 
change  upon  which  he  had  the  debtor's  name,  as 
well  as  otner  names,  as  his  security,  and  which  had 
been  pledged  to  him  for  the  debtor's  debt  either 
wholly  or  partly.  No  doubt,  at  the  moment  when 
the  bill  of  exchange  was  indorsed,  the  debtor  had 
to  some  extent  the  right  of  property  in  it.  It 
might  be  said  that  he  was  thendepositmg  his  pro- 
perty by  wa,j_  of  security.  But  tne  rule  seems  to 
have  been  laid  down  a  great  many  years  ago  by 
Lord  Eldon  that  the  test  whether  the  bill  was  to 
be  valued  or  not,  was  whether  the  indorsement 
was  made  under  such  circumstances  as  to  show 
that  the  intention  of  the  parties  was  that  the 
indorser,  the  debtor,  was  to  be  liable  upon  that 
bill,  that  is  to  say,  whether  it  was  a  complete  in- 
dorsement, giving  all  the  remedies  of  the  mdorse- 
ment,  or  whether  it  was  to  be  practically  an 
indorsement  without  recourse.  Sometimes  an 
indorsement  of  that  kind  might  be  made  in 
equity  so  as   practically  to  be   an  indorsement 


without    recourse.      If    so,    then    the   indorse- 
ment  was   of  no    benefit,    otherwise    the    con- 
clusion   at    which  Lord   Eldon   seems   to  have 
arrived  was  that  the  indorsement  itself  showed 
that  it  was  to  be  a  transfer  of  the  bill  of  exchange 
to  the  bank  or  other  persons  advancing  money 
upon  it  with  all  the  remedies  in  bankruptcy  and 
otherwise  which  such  indorsement   could   give. 
There  are  several  cases  in  which  something  of  the 
same  kind  has  arisen,  that  is  to  say,  in  which  (he 
proof  has  been  made  on  both  estates,  where  bills 
nad  been  deposited  as  collateral  security,  and  the 
question  which  is  now  raised  in  this  case  never  seams 
to  have  been  snegested  by  anyone,  and  all  the 
cases  seem  to  have  proceeded  upon  the  assumption 
that  the  current  law  and  practice  of  the  court  were 
otherwise.    I   think  that   prol»bly  may   be   ex- 
plained in  this  way  ;  that  is  to  say,  althongh  at 
the  moment  before  the  indorsement  the  bill  was 
debtor's  property,  that  is  to  say,  ho  had  a  right, 
no  doubt,  to  sue  the  aooeptor  «aid  a  richt  to  sne 
any  prior  indorser,  as  it  might  have  rqnesented 
the  value  of  goods  sold  by  mm,  yet  when  it  was 
taken  to  the  banker  under  such  circnmstanoee  by 
the  debtor  with  his  indorsement  on  it,  it  was  taken 
by  the  debtor,  as  borrower,  to  the  banker  (the 
lender)  as  being  an  instrument  exactly  the  same 
as  if   all  the  parties   had  then  joined  at  that 
moment  in  givmg  personal  security  for  the  debt. 
The  debtor  was  able  to  say,  "If  you  lend  me 
money,  jon  will  have  my  liability  and  will  have 
the  liability  of  all  the  persons  whose  names  are 
on  the  bill.    Tou  will  nave  all  these  liabilities 
exactly  the  same  as  if  we  had  now  joined  in  giving 
a  joint  and  several  promissory  note,  or  if  each  of 
us  bad  given  a  several  promissory  note  by  way  at 
security  for  it."    Non  eonstai— it  does  not  follow 
certainly  in  any  way — that  these  bills  of  exchange 
ever  were  property  in  the  hands  of  the  debtor. 
Supposing  they  had  been  accommodation  bills, 
supposing  the  case  had  arisen  that  the  actual 
deotor  hM  not  got  one  farthing  of  interest  in  the 
bills  at  that  moment,  that  he  was  not  parting  with 
any  property  of  his,  but  that  he  had  only  gone  to 
a  friend  who  had  lent  him  his  name  as  an  aooeptor 
to4he  bill  and  then  had  taken  (he  bill  to  the  bank, 
could  it  be  doubted  in  that  case  that  (here  was  no 
security  of  any  property  of  the  debtor  P    Hie  had 
no  property  in  the  bill.    He  had  no  right  what- 
ever to  it.    He  was  only  giving  the  security  of 
somebody,  and  therefore  it  seems  to  me  to  be 
nothing  unreasonable  to  say,  "You  are   not  (o 
inquire  into  what  the  circumstances  were,  why  or 
wherefore  these  names    appear  upon  the  bills, 
whether  they  were  accommodation  acceptances  or 
acceptances    for    value,    or    for   what  value,  or 
whether    there   is   upon   the    state    of   account 
between  the  parties   anything  dne  or  not — that 
those  inquiries  are  not  to  be  entered  into,  but 
that  the  instrument  is  g^ven  by  the  debtor  and 
accepted  by  the  creditor ;  that  is  to  say,  given  by 
the  borrower  and  accepted  by  the  lender  as  being 
an  instrument  with  several  names  to  it,  which  the 
borrower  is  able  at  that  time  to  tender  as  personal 
security  to  him  for  payment  of  the  amount.  I  tiiink 
that  principle  protmbly  explains  the  matter,  and 
we  shrink,  if  I  may  say  so,  from  introducing  some- 
thing which  we  believe  would  entirely  alter  the 
understanding  and  practice  that  have  prevailed, 
as  explained  by  the  Chief  Judge,  for  years  in 
these  matters,  not  only  in  law,  but  in  the  com- 
mercial world  generally.     We  are  therefore  ci 
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opinion  tbat  this  order  mnat  stand,  and  Ibo 
appeal  be  refused  with  costs. 

Bbett  and  Coitok,  L. JJ.  ooncarred. 

Solicitor  for  the  appellant,  J.  W.  8yke». 

Solicitors  for  the  respondents,  BUehoff,  Bompat, 
and  Co. 


Mcuy  1  and  2. 

(Before  Jajcxs,  Bsbit,  and  CJonoN,  L.JJ.) 

Exports  SwisBAXXs;  Be  SHAVKa.(a) 

Solieitor  and  client — Aidhorily  to  receive  mnneyfor 
dient — Po»$e*tion  of  mortgage  deed  exeaUed  by 
dieni — Debt  due  from  cUmt  to  solieitor  and  from 
solicitor  to  mortgagee  —  Bankruptey  —  Jurisdie- 
Hon  -  IHme  for  raising   objection — Bankruptou 
Act  1869,  ».  72. 
A  lolieilor  having  been  inst-nieted  by  a  dient,  toho 
owed  him  2011.,  to  raise  4002.  for  him  by  a  mort- 
gage   of  certain    houses,  prepared   a  mortgage 
deed  and  induced  the  client  to  execute  it,  without 
receiving  the  money,  and  afterwards  handed  the 
deed  over  to  the  mortgagee  as  security  for  a  debt 
of  3001.  due  by  him  (the  solicitor)  to  the  mort- 
gagee, whom  he  told  that  he  had  himself  made 
advances  to  the  mortgagor.     The  solieitor  soon 
afteneards  absconded.    It  was  not  proved  that 
the  mortgagor  had  expressly  authorised  him  to 
receive  the  mortgage  money  : 
Hdd  {reversing  the  decision  of  Bacon,  C  J'.),  that  the 
mortgage  deed  was  void  as  against  the  trustee  in 
the  bankrupf^ey  of  the   mortgagor,  inasmuch  as 
the  mortgagee  could  not  prove  that  the  solicitor 
was  expressly  aiUhorised    by  the  mortgagor  to 
receive  the  mortgage  money. 
Viney  v.  Chaplin  (2  Be  G.  #■/.  468)  foOowed 
Barkeive.  Greenwood  (2  7.  ^  0.  Ex.  414)  distin- 
guished. 
Jna  ease  in  whitih  the  Court  of  Banhruptey  ha* 
jurisdiction,  but  would,  as  a  general  rule,  disdine 
to  exercise  it  and  would  leave  the  parties  to  their 
ordinary  remedy,  the  objection  to  the  jurisdiction 
mmst  be  taken  at  the   earliest  opportunity,  and 
lOtU  not  be  entertained  after  (h«  objeettng  party 
has  taken  the  duinee  of  a  decision  in  his  favour 
on  the  merits. 
Tins  was  an  appeal  from  a  decision  of  the  Chief 
Jadate  in  Bankraptcy. 
The  facta  of  the  case  were  as  follows  : 
The    trustee  in    the   liquidation  of    Matthew 
Shanks,  who  had  carried  on  basineaa  as  a  builder 
at  South  Shields,  applied  tii  the  County  Court  at 
Kewoastle-on>Tyne  tor  an  order  declaring  that  an 
indenture  of  mortgage,  dated  the  24tfa  Dec.  1877, 
expressed  to  be  made  between  Shanks  of  the  one 
part  and  John  Robinson,  a  trustee  and  director  of  a 
Imilding  society,  of  the  other  part,  and  purporting 
to  convey  to  Bobinson  certMn  houses  in  Elisabeth- 
street,  l^uth  Shields,  the  property  of  Shanks,  to 
secure  an  alleged  advance  of  400L  by  Bobinson  to 
him,  was    fraudulent  and    void  as  against    the 
trustee  in  the  liquidation,  and  that  the  property 
comprised  in  it  passed  to  the  trustee  free  from  any 
incumbrance  by  Bobinson. 

The  land  on  which  the  houses  were  bnilt  had 
been  purchased  by  Shanks  from  one  Saddards  for 
100?.,  but  the  pnrchase  money  had  not  been  paid, 
nor  had  any  oanveyanoe  been  executed,  and  the 
legal  estate  was  oatstanding  in  Bobinson,  who  had 

(«J  B«iiortod  hf  H.  PCAT,  S*q ,  Buristn-st-Law. 


advanced  money  to  Saddards  on  a  mortgage  of 
certain  lands  including  the  land  in  question. 

The  mortgage  deed  sought  to  be  set  aside  was 
prepared  bv  William  Henr^  Boll,  a  solicitor  of 
Sontb  Shields,  who  acted  tor  boUi  Shanks  and 
Bobinson.  The  deed  contained  the  usual  recital 
that  Shanks  had  applied  to  Bobinson  for  a  loan  of 
4002.,  and  that  Bobinson  had  agreed  to  lend  the 
money  upon  the  security  of  the  mortgage.  The 
name  of  Bell's  managing  clerk  appeared  as  the 
attesting  witness  to  the  signature  of  Shanks  to 
thedee(£ 

In  an  affidavit  made  bv  him  in  support  of  the 
application,  Shanks  said  that  during  the  latter  part 
of  1877  heobtained  ad  vanoes  from  Bdl  to  the  amount 
of  nearly  2001. ;  that  in  November  of  that  year, 
Bell  wishing  to  be  repaid,  he  instructed  him  to 
obtain  4002.  for  him  on  a  mortgage  of  the  houses 
in  Elisabeth-street ;  that  in  December,  as  he  was 

gressing  Bell  to  get  the  400L  for  him,  Bell  told 
im  he  thought  he  should  be  able  to  get  it  for  him 
from  Bobinson;  that  before  he  (Shanks)  left  Bell's 
office  a  mortgage  deed  was  tendered  to  him  for  his 
signature ;  that  he  at  first  hesitated  about  signing 
it,  but  ultimately  signed  it  on  Bell's  telling  him 
that  it  was  necessary  tiiat  he  should  do  so  in  order 
that  the  deed  might  be  sent  to  London  to  be 
stamped,  and  that  he  should  not  part  with  the 
possession  of  the  deed  until  he  got  the  money 
Irom  Bobinson ;  that  in  the  course  of  the  same 
month  he  made  frequent  applications  for  the  money 
to  Bell,  who  told  him  that  he  had  not  seen  Bobin- 
son and  had  not  sot  the  money,  and  showed  him 
the  mortgage  deed  unstamped. 

On  the  5th  Jan.  1878  Bell  absconded,  and 
Shanks  never  received  ^  4001.  It  was  afterwards 
discovered  that  Bell  bad  defrauded  many  of  his 
clients,  and  that  he  had  misappropriated  moneys 
and  securities  of  the  building  society,  of  which 
Bobinson  was  trustee  and  director,  to  the  amonnt 
of  more  than  20,0002. 

On  the  hearing  of  the  application  in  the  County 
Court,  Shanks  was  examined  and  deposed  that  tne 
day  on  which  he  signed  the  mortgage  deed  was 
either  the  Ist  or  the  8th  of  Dec.  1877,  but  he 
thought  it  was  the  8th ;  he  was  confident  that  the 
managing  clerk  was  not  present  when  he  signed 
the  deed,  and  that  no  one  but  Bell  was  present ; 
that  no  one  then  signed  his  name  as  a  witness  to 
his  signature ;  that  Mfore  he  signed  the  deed  Bell 
had  advanced  him  sums  amounting  to  1821.,  and 
that  afterwajids  he  advanced  him  further  sums  of 
171.  and  2i.,  making  altogether  an  advance  of  2011. ; 
that  he  expected  uiat  Bobinson  would  have  3001. 
to  pay,  ana  that  Bell  would  ^t  his  2002.  and  he 
(Shanks)  would  get  the  remamder ;  that  1002.  was 
to  go  for  the  land,  and  he  only  expected  to  put 
1002.  into  his  own  pocket.  In  reply  to  the  ques- 
tion whether  he  ever  expected  to  get  the  4002.  into 
his  own  hands,  he  said,  "  I  expected  to  be  there 
when  the  money  was  paid,  and  Bell  would  get  the 
2002." 

The  last  sum  of  22.  advanced  by  Bell  to  Shanks 
was  advanced  on  the  29th  Deo.  1877,  when  Shanks 
signed  a  receipt  in  these  words :  "  Bieoeived  of  Mr. 
W.  H.  Bell  the  sum  of  22.  further  advanced  on 
premises  in  Elizabeth-street,  South  Shields." 

Bell's  managing  clerk  made  an  affidavit,  in  which 
he  said  that  he  remembered  Shanks  executing  the 
mortgage  deed  at  the  end  of  Dec.  1877 ;  that 
he  believed  that  he  himself  on  the  same  or  the  next 
day  caused  the  deed  to  be  forwarded  to  London 
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to  be  impressed  with  an  ad  valorem  stamp ;  that 
Bell  said  to  Shanks,  "Here  is  the  mortgage  to 
Mr.  Bobinson,  and  my  clerk  \nll  see  70a  sign  it ; " 
that  Bell  left  the  deed  with  him  (the  olerk),  who 
then  asked  Shanks  what  amotuit  the  seonritir  wag 
for,  aa  there  were  blanks  left  in  the  deed  for  the 
consideration ;  that  Shanks  replied  400L,  adding' 
that  the  land  was  lOOZ.,  tbait  Bell  had  3001.  in  bills 
from  Bobinson,  and  that  he  (Shanks)  had  reoeiTed 
abont  2002.  from  Bell,  who  was  going  to  pay  him 
/the  balance  of  the  3002.  as  he  required  it ;  that  he> 
the  clerk)  then  took  the  deed  to  a  copying  derk, 
who,  nnder  his  direction,  filled  np  the  blanks  witii 
4002.,  and  that  afterwards  Shanks  exeoated  the 
deed. 

The  statements  of  the  managing  olerk  ww» 
positively  contradicted  by  Shanks. 

From  a  letter  book  kept  in  Bell's  office  it 
appeared  that  the  deed  was  sent  np  to  London  to 
be  stamped  on  the  28tfa  Deo.  1877.  The  date  of 
the  stamp  on  the  deed  was  the  29th  Deo.  1877. 
The  managing  cl^-k  farther  said  in  his  affidaivife 
that  the  deed  was  handed  by  Bell  to  BobinsoB 
abont  three  days  after  its  retnrn  from  London.  It 
appeared  that  the  mortgage  deed  was  engrossed 
on  the  30th  Nov.  1877. 

On  the  heariag-of  the  ap^oation  in  the  Gonnty 
Conrt,  the  maniaging  dene  was  examined,  and 
deposed  that  the  conveyance  of  the  property  by 
Snddards  to  Shanks  was  exeented  by  Snddards 
abont  a  fortnight  alter  Bell  absconded;  that 
Shanks  execnted  the  mortgage  deed  at  the  end  of 
December,  and  not  on  the  Ist  or  8th  of  the 
month.  In  reply  to  the  oraeetion  whether  he  kept 
a  diary  when  he  was  in  Bell's  offiee,  he  said  that 
he  did  so  np  to  May  or- Jntie  1877,  bat  not  alter'- 
wards,  "beoanse  we  adopted  a  separate  and 
different  system  of  keeping  the  sheets.  They 
were  kept  on  daily  sheets,  and  had  to  go  into  the 
biH  book.  The  sheets  werp  deatroyed,  I  beUere, 
after  being  entered  into  the  bill  book."  To  the 
qoeetion,  "If  yon  bod  kept  the  diary  np  to 
Deoember  your  interviews  'with  Mr.  Siuinks,  as 
yon  say,  and  trith  Mr.  Bobinson,  would  appear," 
he  answered,  "Yes;  if  they  were  important." 
The  jndge  said,  "  I  i^onld  have  thonght  that  the 
manning  clerk  would  keep  his  diary,  and  ont 
of  that  cuaiy  the  clerk  would  make  bis  bill  of 
costs  P"  The  witness  replied,  "  That  wonld  be 
the  proper  course;  bnt  we  foand  that  the  bill 
clerk  was  dilatory  in  his  duties,  and  they  got  into 
arrear."  The  witness  was  shown  one  of  the  daily 
sheets,  and  was  asked  whether  there  was  any 
entry  in  Deoember.  He  said  there  'was  not,  and 
that  he  had  no  entry  or  memorandum  to  show 
that  he  attested  the  mortgage  deed  or  the  oon- 
veyance  to  Shanks. 

Bobinson  was  examined  before  the  registrar  of 
the  County  Court,  prior  to  the  heaiing  of  the 
npplication.  He  deposed  that  he  execnted  the 
mortgage  deed  a  day  or  two  before  the  24th  Deo. 
1877.  He  admitted  that  he  paid  no  mone^  when 
the  mortgage  deed  'was  handed  over  to  him,  bnt 
said  that  he  had  in  Oct.  1877  accepted  for  the 
accommodation  of  Bell  a  bill  of  exchange  for  6002., 
which  he  had  had  to  pay  when  it  matured  at  the 
beginning  o{  November.  He  said  that  Bell  had 
promised  to  pay  the  money  in  a  few  days,  or  to 
give  him  secnrity;  that  Bell  paid  part  of  the 
money,  and  handed  over  Shanks's  mortgage  deed 
as  secnrity  for  the  balance,  300L ;  that  Bell  told 
him  that  he  had  already  advanced  money  (thongh 


he  did  not  mention  the  amonat)  to  Shanks  on  the- 
security  of  the  property,  and  he  took  Bell's  wui 
for  it ;  that  he  made  no  inqoiriea  of  Shanks,  and 
did  not  know  him,  but  was  satisfied  with  seeing 
that  be  had  already  executed  the  deed ;  that  be 
did  not  know  the  signature  of  Shanks,  bnt  was 
satisfied  with  what  Bell  told  him.  He  admitted 
that  he  was  aware  some  time  before  that  Bell 
had  been  misappropriatin|;  property  belonging  to 
the  building  society.  With  regard  to  the  ouer 
1002.  he  stated  that  Snddards  had  previoody 
mortgaged  to  him  certain  proper^,  inclnding  thitt 
wfaieh  OB  had  agreed  to  sell  to  Shanks,  and  thafc 
on  the  execution  by  Saddards  of  the  oonveyHM» 
to  Shanks,  in  whioh  BobinBOB  himself  joined  m 
mortgagee  from  Snddards,  he  allowed  Soddozds 
in  aocoont  the  1002.  parchase  money  whioh  Shanks 
had  agreed  to  pay  to  Snddards  for  the  land  on 
whioh  the  Elizabeth-street  booses  were  built,  and 
in  that  way  he  (Bobinson)  paid  the  10OL  (br 
Shanks. 

The  County  Court  jndge  held  that  the  mortgam 
deed  was  fraudulent  and  void  as  against  the 
trustee  in  the  liijuidation,  and  that  the  property 
of  Shanks  comprised  in  it  passed  to  the  troatae 
free  firom  any  incumbrance  or  charge  by  Bobili- 
Bon.    . 

On  appeal  the  Chief  Jndge  held  that  BoU  utm 
authorised  by  Shanks  to  receive  the  4002.  from 
Bobinson,  and  to  retain  ont  of  it  what  was  due  to 
himsdf,  and  declared  the  deed  to  be  valid  as  against 
the  trustee  for  3012.  (the  2012.  advanced  by  Bell  to 
Shanks,  and  the  lOOL  allowed  by  Bobinson  to 
Snddards)  and  interest. 

From  this  decision  the  trustee  appealed. 

SwanBton,  Q.C.  and  FitUay  Smght  for-  tie 
appellant. — B«U  had  no  autlxn-il^  to  raoeive  th» 
mortgage  money.  Virmy  v.  Ohapmicm  (2  De  Q.  Si  I. 
468)  shows  tfaat  the  mere  possession  of  the  mofi- 
gage  deed,  signed  by  Shanks,  did  not  give  him 
sndi  authority.  Bobinson  was  nob  aatboriaed  to 
pay  the  money  to  Bell,  and  without  express  auttio- 
rity  he  was  not  justified  in  doing  so.  They  also 
cited 

rorl»9  V.  CooU,  1  out.  230 ; 

OgiMa  v.  Jeagremm,  2  L.  T.  Bep.  N.  S.  773;  2  CEf. 
353. 

Winslow,  Q.C.  for  the  respondent. — It  waa 
dearly  intended  by  Shanks  that  Bell  should  retain 
the  2012.  out  of  the  mortgage  money,  and  in  those 
circumstances  Viney  v.  Ghaplin  does  not  apply. 
Barker  v.  Greemaood  (2  Y.  &  C.  Ex.  414)  slrawa 
that  Bell  had  under  the  circumstances  onimnlied 
authority  to  receive  the  money.  At  the  very  least 
the  mortgage  deed  is  valid  as  a  security  for  the 
1002.  paid  by  Bobinson  for  tho  purchase  money  at 
the  land  owing  by  Shanks. 

Oreed  followed  on  the  same  side,  and,  the  Govt 
having  intimated  an  opinion  in  favour  of  the 
appeal,  raised  the  following  objection,  whioh  had 
not  been  taken  either  in  the  County  Court  or  before 
the  Chief  Judge. — This  is  not  a  case  in  which  the 
Court  of  Bankruptcy  has  any  jurisdiction  under 
the  72nd  section  of  the  Bankruptcy  Act  1869 ;  or 
at  least  it  is  a  case  in  which  the  court  baa  always 
refused  to  exercise  its  jurisdiction,  and  has  left  the 
parties  to  their  ordinary  remedy  : 

Ez  parte  JHclnn;  Be  PoUard,  38  L.  T.  B^.  K.  Sw 

860 ;  L:  Bep.  8  Ch.  IMt.  377 ; 
Sa  varU  Broum ;  Be  Tatet,  40  L.  T.  Bep.  K.  S.  408; 
LBap.  UCh.Div.1'48. 

Without  calling  for  a  reply. 
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James,  L.  J.  said : — Witb  ref^ard  to  the  objection 
-tO'tfae  jurisdiction  of  the  Court  of  Bankruptcy,  it 
is  Tery  likely  that  if  it  had  been  taken  in  the  first 
instance  the  court  might  have  said  that  the  case 
must  be  tried  in  the  ordinary  tribunals.    But  sect. 
72  of  the  Act  of  1869  gives  the  Qonrt  of  Bank- 
ruptCT  a  jurisdiction  almost  witbont  limit,  for  the 
liS^suture  trusted  the  court  not  to  exercise  the 
jnnsdiotion  in  an  improper  case.    But  \vhen  the 
objection  has  not  been  taken  in  the  County  Court 
«r  in  the  Court  of  Appeal  from  that  court,  in 
vhich  the    decision  Tvas  in  &vour  of  the  pre- 
sent respondent,  it  would  be  monstrous  to  throw 
«vay  all  the  expense  which  has  been  already  in- 
curred, and  to  tell  the  parties  to  fight  the  case  out 
in  the  Chancery  Division.    It  is  too  late  to  raise 
the  objection  after  the  respondent  has  taken  his 
chance  of  a  decision  in  his  favour  in  the  Court  of 
Bankruptcy.    Upon  the  merits  of   the    oase    it 
appears  to  me  that  the  decision  of  the  County 
■Court  judge  was  perfectly  right,  with  the  excep- 
tion 01  something  which  I  sh^  presently  mention 
«8  to  the  sum  of  lOOZ.  allowed  in  account  to  Sud- 
dards.    The  recital  in  the  mortgage  deed  that 
Bobinson  had  agreed  to  lend  Shanks  400L  on  his 
•application  for  the  loan  was  a  mere  fiction  of  Bell, 
and  no  part  of  the  4001.  was  ever  paid  by  Bobinson 
to  Shanks  or  to  any  person  as  his  asrent  by  his 
Authority.    The  deed  was  banded  over  to  Bobin- 
son  as  security  for  Bell's  debt;    it  got  into  his 
bands  through  a  gross  breach  of  duty,  almost 
amounting  to  embezzlement,  on  the  part  o(  Bell. 
Bell  had  no  right  to  give  the  deed  to  Bobinson 
-except  on  the  completion  of   the  mortgage,  by 
which  the  money  would  have  got  into  the  hands 
■d  Shanks.    Bobinson,  however,  claims  to  hold 
the  deed  as  a  security  to  the  extent  of  the  201i. 
which  Shanks  owed  Bell.    No  doubt,  if  the  trans- 
action had  been  honestly  carried  out  according  to 
Hbs  intention  of  Shanks,   Bobinson    would  have 
had  a  charge  upon  the  property  for  4001.  and  Bell 
would  have  retained  the  2012.  out  of  the  400Z. 
But  the  transaction  intended  by  Shanks  never  has 
4)een  carried  out,  and  it  is  impossible  to  make  a 
new  bargain  for  the  parties,  and  jpve  Bobinson  a 
security  lor  the  201!.    It  is  his  misfortune  that  he 
was  dealing  with  such  a  dishonest  man  as  Bell. 
He  simply  took  a  security  for  the  debt  already 
due  to  him,  and  did  not  advance  any  money  on 
the  faith  of  Bell's  representations,  and  was  not 
entitled  to  any  charge  on  the  property  for  his  old 
-debt.    The  1002.  paid  or  allowed  by  Bobinson  to 
-Snddards  stands,  nowever,  in  a  different  position, 
and  Bobinson  is  entitled  to  an  unpaid  vendor's 
Ken    on   the  property   for  that,  and  the  order 
iirast  be  made  without  prejudice  to  that  lien. 
In  my  view  of  the  case  it  is  not  necessary  to  say 
«iiytfaing   with  regard  to  the  evidence    of   the 
uanagiDg  clerk  about  the  conversation  which  he 
bad  with  Shanks,  beoanse,  if  it  is  true,  it  did  not 
amount  to  anything  like  an  authority  to  Bell  to 
receive  the  400{.  for  Shanks  and  hand  the  balance 
■over  to  him  after  deducting  his  own  debt.    The 
Oonnty  Court  judge,  having  seen  and  heard  both 
Shanks  and  the  managing  clerk,  came  to  the  con- 
clusion that  he  mast  believe  Shanks  and  not  the 
elerk,  and  I  see  no  reason  whatever  for  dissenting 
from  that  conclusion.  At  any  rate,  it  is  impossible 
t6  prove  an  authority  to  Bell  to  receive  the  money 
by  means  of  a  conversation  as  to  which  Shanks 
•wears  one  way  and  the  clerk  the  other  wny.     But 
it  does  strike  mc  as  a  very  odd  tiling  that  uo  diary 


should  have  been  kept  of  the  transactions,  and 
that  the  entries  should  have  been  made  only  on 
loose  sheets  of  paper  which  were  capable  of  being 
easily  destroyed.  I  trust  I  shall  never  hear  of 
such  a  prooeeiiing  in  a  solicitor's  ofiBce  again.  I 
cannot  oonoeive  any  honest  reason  for  making 
these  entries  on  loose  sheets,  but  I  can  conceive 
that  there  might  be  very  good  reasons  for  con- 
cealing the  transactaons  of  this  absooEuling  soli- 
citor at  a  time  whm  he  was  embezzling  the 
moneys  of  his  clients.  I  think  the  managing  clerk 
ought  not  to  have  lent  hiasslf  to  any  such  pro- 
oaMingg. 

Bbbix,  LlJ. — ^At  the  last  monent,  after  the  as- 
peal  had  been  argued  by  two  counsel  for  the 
appellant  and  one  for  the  respondent,  the  objec- 
tion was  raised  that  neithffl:  the  County  Court 
judge,  nor  the  Chief  Judge,  nor  this  court,  had  any 
jorudiction  in  the  matter;  and  it  was  said  that 
several  decided  oases  proved  this.  It  appears  to 
me  that  the  words  of  the  72nd  section  of  the  Act 
are  sufficient  to  give  the  jurisdiction,  and  that 
none  of  the  oases  cited  have  decided  that  there  is 
no  jurisdiction.  They  only  deaded  that,  in  suc^ 
a  case  as  this,  the  Court  of  Bankmptoy  would  not, 
as  a  general  rale,  exercise  its  jurisoiction.  As 
neither  party,  however,  raised  the  objection  before, 
but,  on  the  oontrary,  they  both  argued  the  case 
fully  on  its  merits,  it  appears  to  me  that  it  would  be 
very  wrong  for  us  to  entertain  the  objection  now. 
We  have,  therefore,  to  decide  the  caee  on  the  law 
and  the  facte.  It  appears  to  me  that  it  was 
a  most  wholesome  decision  in  the  case  of  Viney  t. 
Ohamlin  (2  De  G.&  J.  468).  that  the  mere  fact  that 
a  solicitor  had  the  poaBession  of  a  deed  did  not  ■ 

f;ive  him  authority  to  receive  money  for  his  client, 
t  would  have  been  most  dangerous  if  it  had  been 
decided  otherwise.    The  soliu^  must   have  an 
eerpress  authority.    But,  in  the  present  case,  even 
if  there  was  an   express   authority  to  the  solid- 
tor  to  receive  the  money,  the  aatnority  was  not 
followed;  and  witb   respect  to   the  omission  to 
keep  a  diary,  if  such  a  tning  was  really  done,  it 
was  beoanse  this  office  was  fbll  of  fraud,  and  I 
should  look  with  great  suKHoion  on  the  confiden- 
tial managing  olerk.    But  I  do  not  believe  a  word 
of  the  story,  for  it  is  the  interest  of  a  solioitor  to 
keep  a  diary,  as  by  means  of  it  he  makes  his 
charges  against  his  clients.    I  believe  that  a  diary 
was  kept  and  that  it  has  been  destroyed,  and  it 
is  obvious  that  the  clerk  mast  have  been  a  party 
to  destroying  it.    Any  evidence,  therefore,  given 
by  him  ought  not   to   be  relied  on  if  it  is  oon- 
tradicted,  and  his  evidence   is  oontmdicted  by 
Shanks.    Bell  was  never  expressly  authorised  by 
Shanks  to  reeaive  the  money,  though  Shanks,  in 
his  ignorance,  may  have  supposed  that  he  had  im- 
pliedauthority.  If  Shanlcs  ever  gave  any  authority. 
It  was  only  an  authority  to  receive  the  whole 
4002.,  and  to  retain  a  part   of  it   himself.    The 
difference  to  Shanks  cannot  be  over-stated.    If 
the  4002.  had  been  paid  by  Bobinson,  1002.  of  it 
would  have  crone  to  meet  the  purchase  money  of 
the  land.    Bell  would  have  kept  2012.,  and  would 
have  been  paid  that  debt  as  between  him  and 
Shanks,  and   Shanks  would    have  had  1.002.  for 
himself.    But,  in  fact,  Bell  was  not  paid  the  2012., 
and  could  have  sued  Shanks  for  it,  and  Shanks 
never  received  the  1002.    The  position  of  Shanks, 
therefore,  was  wholly  changed,  and  changed  to  hia 
detriment,  and  all  this  ivas  done  in  direct  fraud  of 
Shauk:i.    It  is  said  that  the  case  of  Barker  v. 
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Qreenwood  (2  Y.  &  G.  Ex.  414)  is  an  aathority 
ooutrar7tooarconoln8ion.bat)  it  appears  to  me  that 
itdoen  not  toacli  the  present  case.  That  case  is  only 
a  deoision  that  if  a  aolioiior  haa  aathority  to 
receive  money  for  his  client,  and  to  retain  part  oE 
it  for  himself  he  is  not  bound  to  receive  in  cash 
that  part  which  he  is  to  retain,  bat  may  set  it  off 
in  aocoant  with  the  person  from  whom  he  receives 
it.  Therefore  Barker  t.  Qreenwood  does  not  touch 
the  present  case,  which  most  be  decided  on  the 
aathority  of  Viney  v.  OJuiplin.  The  result  is  that 
Bell  had  no  aathority  to  receive  the  mortgage 
money,  and  consequently  the  mortgage  deed 
ought  to  be  cancelled.  I  agree  with  what  my 
Lord  has  said  as  to  Bobinson's  lien  in  respect  of  the 
loot,  which  he  paid  to  Snddards. 

Cotton,  L.J. — The  first  question  is  as  to  the 
olgection,  which  has  been  taken  very  late,  to  the 
jurisdiction  of  the  court.  Now  the  72ad  section 
of  the  Bankruptcy  Act  1869  gives  the  court  the 
vary  largest  jurisdiction  to  deal  with  qneations 
arising  in  any  case  of  bankruptcy,  including  such 
a  question  as  that  which  ia  now  before  us.  Bat 
the  case  is  one  of  a  kind  in  which  the  conrc  does 
not  usually  exercise  the  jurisdiction,  but,  on  the 
contrary,  declines  to  do  so.  If  the  objection  were 
really  to  the  existence  of  any  jurisdiction,  it  could 
never  be  taken  too  late  -,  indeed,  the  court  would 
be  bound  itself  to  take  the  objection  as  soon  as  it 
saw  that  it  had  no  jurisdiction,  without  the  sub- 
mission of  the  parties.  But  when  the  objection 
is  only  that  the  jurisdiction  ia  an  extraordinary  one 
and  that  the  court  haa  a  discretion  as  to  its  exer- 
cise, it  ought  to  be  raised  at  the  earliest  oppor- 
tunity, and  it  is  not  right  that  a  party  who  is 
dissatisfied  with  the  decision  of  the  conrt  should 
at  the  last  moment  contend  that  the  case  is  one  in 
which  the  court  would  not,  under  the  circum- 
stances, exercise  its  jurisdiction.  How  does  the 
present  case  stand  P  The  decision  uf  the  County 
Court  judge  was  in  favour  of  the  present  appel- 
lant. The  present  respondent  appealed  to  the 
Chief  Judge,  not  ou  the  ground  of  jurisdiction, 
but  upon  tne  ground  that  the  decision  was  wrong 
on  the  law  and  on  the  facts,  and  the  Chief  Jud^ 
reversed  the  decision.  After  this  deoision  in  his 
&vour,  and  after  the  present  appeal  had  been 
argued  until  it  came  to  the  turn  of  his  junior 
counsel,  it  was,  in  my  opinion,  too  late  for  the  re- 
spondent to  raise  the  objection.  Of  course  the 
court  itself  might  at  any  time  say  that  it  thought 
the  case  so  doubtful  that  it  would  leave  the  parties 
to  their  ordinary  remedy,  but  that  is  not  what  has 
happened  here.  I  agree  with  the  other  members 
of  the  court  that  there  is  no  reason  why  we 
should  decline  to  exercise  our  jurisdiction.  [His 
Lordship  then  examined  the  facts  of  the  case  and 
arrived  at  the  same  conclusion  as  the  other 
members  of  the  court.] 

Appeal  aeeordingh/  aUowed, 

Solicitors  for  the  appellant,  Hopwood  and  Son*, 
agents  for  B.  Pm-nis,  South  Shields. 

Solicitors  for  the  respondent,  Pitman  and  Lane, 
agents  for  B.  C.  BeU,  South  Shields. 


Wednesday,  May  14. 

(Before  Jisssl,  M.B.,  Bbett  and  Cotton,  L.JJ.> 

Be  Banuibs;  Bboad  v.  Mxnno}t.{a) 

Vendor  and  pwrehaser — CondUione  of  tale — ^J£t»- 
leading — Bale  under  directum  oj  the  eowrt — 
jPunciton  of  conveyancing  eouneeL 
In  a  eale  under  the  directum  of  the  eowrt,  one  of  the 
conditions  of  tale  required  the  purehater  Uy 
assume  the  truth  of  a  certain  ttaiement  ofjdels^ 
Other  facts  were  subtequeTUly  discovered  by  t}i» 
purchaser,  which  tended  to  throw  doubt  on  the  title 
to  the  property.  On  a  summons  bv  the  purchaser 
asking  to  be  allowed  to  rescind  the  eoniraet,  or 
else  that  there  should  be  an  open  reference  at  to- 
title  on  the  ground  that  one  of  the  condition*  of 
sale  was  misleading,  Fry,  J.  held  that  the  con- 
dition was  not  misleading,  and  that  the  vendor 
had  acted  with  perfect  good  faith,  and  dismissed 
the  summons. 
At  the  hearing  of  the  appeal  by  the  purchaser,  the- 
statement  of  title  laid  before  the  conveyancing 
counsel  of  the  court  by  the  vendor's  solicUor,  on 
which  the  conditions  of  tale  were  framed,  wop 
produced.  Although  this  ttaiement  wot  in  evi- 
dence in  the  action,  it  wot  not  teen  by  Fry,  J. 
when  the  ease  was  before  him. 
Held  {reversing  the  decision  of  Fry,  J.),  that,  upon 
the  evidence  disclosed  by  the  statement  of  tide,  th» 
condition  was  misleading,  and  that  the  pwrchcuer 
was  entitled,  notwithstanding  the  eorCdition,  to 
have  a  good  holding  title  ;  and  if  it  too*  not 
shown  within  fourteen  days,  he  would  be  entitled 
to  retcind  the  contract.  If  the  vendor  elected  to 
reteind  (he  contract,  the  purchaser  m,utt  have  his 
deposit  repaid  with  interest,  and  hit  costs  of 
the  original  hearing,  and  of  the  appeal.  If  the 
vendor  elected  to  show  hit  title,  the  purcAoeer 
would  have  hit  costs  of  the  original  hearing,  but 
there  would  be  no  costs  of  the  appeaL 
The  conveyancing  counsel  of  the  court  is  bound  to- 
see  that  the  condUions  of  tale  are  proper,  in  the 
interest  of  the  persons  enHHed  to  the  property 
which  it  to  be  told  under  the  direction  of 
the  court;  but  at  between  the  vendor  and  (lie 
pwrehaser,  any  error  by  him  must  he  treated  a» 
the  error  of  the  vendor. 
This  was  an  appeal  from  a  decision  of  Fry,  J. 
(reported  ante,  p.  319.)  The  facts  were  shortly 
these : 

The  action  was  for  the  administration  of  the 
estate  of  Lucy  Banister,  and  in  it  an  order  was  made- 
for  the  sale  of  certain  real  estate.  Uudet  that  order 
the  property  was  put  up  for  sale  by  auction,  and  wa» 
sold.  One  of  the  conditions  of  sale  stated  that  a 
declaration  would  be  produced  and  handed  over  to 
the  purchaser  that  the  property  was  taken  by  the 
declarant  of  one  Esther  Banister,  in  Oct.  1835, 
and  had  since  been  held  by  the  declarant  of  her, 
and  those  daiming  under  her  in  saccession,  to  the 
present  time ;  and"  the  purchaser  shall  be  satia- 
ned  with  the  title  so  made,  as  showing  a  g;ood  and 
sufficient  title,  without  the  production  of  any  other 
document  of  title  whatsoever  previous  to  the  will 
of  the  said  Esther  Banister  in  1860,  who  shall  be 
assumed  to  have  been  seised  of  and  entitled  to  the 
property  in  fee  simple  in  poasession,  free  from 
incumbrancea,  at  the  time  of  the  letting  in  1835, 
and  up  to  and  at  her  death.  It  is  not  aooaratelv 
known,  and  cannot  now  be  satisfactorily  explaineo, 

(a)  Seportfld  br  S.  B.  SocRi,  Eaq.,  Burlster^t-Law. 
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low  she  acquired  the  property,  and  it  is  expressly 
stipulated  that  no  other  title  than  the  above  shaU 
be  required  or  inquired  into,  whether  in  the 
Tender's  possession,  power,  or  knowledge,  or  not, 
neither  shall  be  be  bound  to  answer  anv  raqnisi- 
tion  relative  thereto."  An  abstract  oi  title  in 
-accordance  with  this  condition  was  delivered  to 
the  parohaser.  It  was  discovered,  in  the  course  of 
inquiries  made  by  his  solicitor  about  the  payment 
of  snocession  duty,  that  in  1845  a  suit  of  Banitter 
V.  EUit  had  been  instituted  in  the  Court  of  Chan- 
cery, in  which  Esther  Banister  was  plaintiff,  and 
from  the  pleadings  in  that  suit  it  appeared  that 
she  had  been  in  possession  of  the  property  aa 
executrix  of  her  father,  to  whom  it  had  been,  in 
1822,  mortgaged  by  a  tenant  for  life.  The  object  of 
the  suit  was  to  determine  the  rights  of  the  plaintiff 
and  a  first  mortgagee  of  the  property  in  resspeot  of 
the  proceeds  of  a  policy  of  assurance  which  had  been 
also  comprised  in  the  mortgages,  and  the  proceeds 
of  which  had  been  received  by  the  first  mortgagjee. 
The  petitioner  then  took  oat  a  summons  to  rescind 
bis  contract,  or  that  an  open  reference  as  to  title 
might  be  directed,  on  the  ground  that  the  above 
condition  of  sale  was  misleading.  The  vendor's 
solicitor  deposed  that  all  the  information  in  the 
possession  of  the  vendor  which  appeared  to  bear 
upon  the  title  to  the  property  was  placed  by  him 
before  the  conveyancing  counsel  of  the  court,  and 
that  the  conditions  of  sale  were  settled  by  him, 
4ind  the  abstract  of  title  furnished  in  acoordanoe 
with  his  advice. 

In  the  court  below.  Fry,  J.,  npon  the  evidence 
before  him,  came,  without  hearing  the  vendor's 
counsel,  to  the  conclusion  that  the  vendor  had 
acted  bond  fide,  and  that  it  was  true  that  he 
did  not  know,  and  could  not  satisfactorily  ex- 
plain bow  Esther  Banister  had  acquired  the 
property.  He  also  held  that  there  was  nothing 
to  show  that  the  parohaser  would  not  get  a  per- 
fectly good  holding  title,  and  he  disnussed  the 
summons  with  costs. 

The  purchaser  appealed. 

Upon  the  bearing  of  the  appeal  the  court  called 
for  the  production  of  the  statement  which  was 
laid  by  the  vendor  before  the  conveyancing  counsel 
of  the  court.  From  that  statement  it  appeared 
that  the  mortgage  to  Esther  Banister's  father  was 
a  mortgage  of  a  life  estate  in  the  property ;  that 
the  mortgage  came  to  an  end  by  the  death  of  the 
tenant  for  life  in  1844,  and  that  Esther  then  re- 
mained in  possession  of  the  property  without  any 
title  at  all ;  and  that  thus,  by  continued  possession, 
the  persons  who  claimed  through  her  had  aocjuired 
a  perfect  title  to  the  property  by  possession  in 

/.  Pearacm,  Q.C.  and  E.  T.  Holland  for  the 
appellant. 

Olatee,  Q.C.  and  BuekUy  for  the  Tender. — ^The 
following  cases  were  cited : 

BlacHow  T.  Lmi!$,  2  Hare,  40 ; 

Hnme  y.  Bmtley,  5  De  0.  &  8m.  ^0 ; 

Edwards  v.  Wickwar,  13  L.  T.  Bep.  N.  S.  428 ;  L. 

Bep.  1  Eq.  68 ; 
BeiiUy  y.  Carter,  20  L.  T.  Bep.  K.  8.  881 ;  L.  Bep.  4 

Ch.  App.  280 ; 
BIm  v.  ¥lie,  25  L.  T.  Bep.  N.  8.  927 ;  L.  Bep.  13 

Eq.l96; 
Mamett  v.  Baktr,  32  L.  T.  Bep.  N.  S.  882  ;  L.  Bep. 

20Eq.  50; 
Jona  T.  CVford,  85  L.  T.  Bep.  N.  S.  837 ;  L.  Bep.  3 

Ch.  Div.  779 ; 


Jfatuon  T.  Thaehtr,  38  L.  T.  Bep.  K.  S.  209 ;  L.  Bep. 

7  Ch.  Div.  620 ; 
WaMM  V.  Wolfa,  L.  Bep.  9  Q.  B.  515 ;  43  L.  3. 

Q. B.  139. 

Jesssl,  M.B. — This  is  an  appeal  from  a  decision 
pf  Fry,  J.,  and  I  must  say  that  there  are  materials 
before  this  court  which  were  not  before  the  learned 
judge  in  the  court  below,  and  I  cannot  help  think-  . 
ing  that  if  those  materials  had  been  presented  to 
him  his  conclusion  would  not  have  been  the  same 
as  the  one  to  which  he  came  when  the  case  was 
argued  before  him.  Now,  the  sole  question  which 
it  appears  to  me  we  have  to  decide  is,  whether  this 
condition  was  a  fair  one.  I  will  explain  what  I 
mean  by  that.  First  of  all,  no  one  will  doubt  for  a 
moment  that  in  sales  by  the  court  there  should  be 
at  least  as  much  good  faith  shown  towards  the 
porc^aspr,  and  peniaps  a  little  more,  than  is  re- 
quired by  ordinary  vendors  out  of  court.  The 
old  Court  of  Chancery — and  this  court  is  its  suc- 
cessor—has  always  felt  bound  to  see  that  par- 
chasers  are  fairlv  and  honestly  dealt  witu  in 
every  respect;  and  if  there  is  any  difference — I  do 
not  say  there  is— the  difference  must  surely  be  in 
favour  of  a  purchaser  who  bought  under  the 
decree  and  oroer  of  the  Chancery  Division.  In 
considering  the  position  of  the  vendor  I  quite 
agree  that  in  a  case  of  this  kind,  where  a  trustee 
or  cestui  qyis  trust  is  under  disability,  the  course 
of  the  court  is  to  require  the  title  to  be  laid  before 
its  oonvevancing  counsel  who  settles  the  condi- 
tions, and  the  solicitor  who  adopts  that  course,  and 
fairly  gives  to  the  conveyancing  counsel  all  the 
material  facts  known  to  himself,  is  not  in  the 
slightest  degree  to  blame  if  it  should  afterwards 
appear  that  there  has  been  some  mistake  or  mis- 
carriage in  the  framing  of  the  conditions,  and  I 
must  say  further  that  having  read  the  instruc- 
tions laid  before  counsel,  I  think  the  solicitor  in 
this  case  did  present  to  him  all  the  material  fikots 
which  were  necessary  to  enable  him  properly  to 
frame  the  conditions.  The  miscarriage,  if  mis- 
carriage there  be,  I  do  not  in  the  slightest  de^^e 
impute  to  the  gentleman  who  laid  the  instructions 
belbre  the  conveyancing  counsel,  but  still  the 
conveyancing  connse],  though  in  one  sense  the 
officer  of  the  court,  is  the  conveyancing  counsel  of 
the  vendor.  It  is  quite  true,  if  the  vendor  or 
somebody  institutes  an  administration  suit,  he  is 
compelled  to  go  to  the  conveyancing  counsel  as  a 
part  of  the  proceeding,  but  it  does  not  at  all 
change  the  relationship  in  which  the  counsel 
stands  to  the  vendor  as  between  vendor  and  par- 
chaser,  and  tho^fore  if  there  has  been  a  mistake, 
in  my  opinion,  as  between  vendor  and  purchaser, 
the  vendor  is  no  better  off  than  if  the  mistake 
had  been  made  by  a  conveyancing  counsel 
not  appointed  by  the  court.  Now  the  next  ques- 
tion to  consider  is  what  is  the  rule  as  to  repre- 
sentation. I  apprehend  that  the  considerations 
'which  induce  a  court  to  rescind  any  contract,  and 
the  considerations  which  induce  a  court  of  equity 
to  decline  to  enforce  specific  performance  of  a 
contract,  are  by  no  means  the  same.  It  may  well 
be  that  there  is  not  sufficient  to  induce  the  court 
to  rescind  the  contract,  and  still  sufficieut  to 
prevent  the  court  enforcing  it.  Here  the  par- 
chaser  comes  to  the  court  and  says,  do  not  compel 
me  to  take  a  title  under  these  conditions — either 
give  me  something  more  (I  will  consider  in  a 
moment  what  more)  or  else  let  me  off  the  contract 
altogether.    Now  what  he  complains  (^  is  this : 
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He  Bays,  I  boQgbt  nnder  ooBditions  vhioh  were 
not  ttvly  framed,  whioli  contained  repreaentations 
either  ezpressed  or  implied,  which  are  untrue, 
and  were  untrue  to  the  knowledge  of  the  vendor 
at  the  time  those  oonditioDs  were  framed.  Now 
it  they  were  ontrae,  and  the  real  faots  were 
known  to  the  vendor,  then  they  are  untrue  to  the 
knowledge  of  the  vendor,  however  innocent 
he  may  be  of  intentional  misrepresentation, 
because  the  aotnal  vendor,  the  trustee,  took  all 
the  precautions  to  g^t  the  conditions  properly 
framed,  bnt  still  those  are  untrue  representations 
or  misrepresentations ;  and  therefore  it  is  shown 
that  the  material  statements  made  which  were 
either  expressly  made  or  impliedly  made  were 
nntrae.  tinder  such  cironmstanoes  I  think  the 
pnrohaser  conld  not  be  held  to  be  bound  by  the 
condition,  that  is,  bound  to  the  extent  of  being 
compelled  to  take  the  title.  Now  there  are  two 
grounds    of    complaint.     The    first  is,  that    the 

C Phaser  is  required  to  assume  that  one  Esther 
iater,  was  seised  of,  and  entitled  to  the  entire 
property  in  fee  simple  in  possession  free  from  in- 
cumbrances at  the  time  of  letting  the  farms  in 
1835,  and  up  to  and  at  her  death.  The  second 
gronnd  of  complaint  is  this  :  It  is  not  accurately 
known,  and  cannot  now  be  satisfactorily  explained 
bow  she  acquired  the  property.  Then  there  is  a 
Btipnlation  that  the  pnrohaser  is  to  make  no 
inquiry  as  to  any  other  title.  It  is  said  that  the 
vendor  knew  well  that  Esther  Banister  was  not 
in  1835  entitled  to  the  entire  property  in  fee 
simple,  and  that  knowing  that  well,  he  was  not 
entitled  to  put  a  condition  asking  the  purchaser 
to  assume  she  was,  because  it  would  inferentially 
amount  to  a  statement  that  so  far  as  he  knew 
anything  to  the  contrary  she  was  so  seised  and 
entitled  in  fee  simple,  and  it  appears  to  me  this 
objection  is  well  founded.  I  do  not  think  a  vendor 
is  entitled  to  say  that  the  pnrohaaer  shall  assume 
that  which  the  vendor  knows  not  to  be  true.  The 
utmost  that  can  be  asked  of  the  purchaser  is  that 
he  shall  assume  something  of  which  the  vendor 
knows  nothing;  but  it  does  appear  to  me  in- 
ferentially to  represent  to  the  pnrohaser  that,  at 
all  events  so  far  as  the  vendor  is  concerned,  it  is 
not  an  untrue  statement  as  regards  the  second 
point.  If  it  should  turn  out  that  it  was  accumtely 
known  and  conld  be  satisfactorily  explained  how 
she  acquired  the  property,  that  would  be  an  untrue 
statement  of  fact  beyond  question,  and  if  known 
to  the  vendor  of  course  would  be  an  untrue 
Btatem^t  to  his  knowledge.  Now  in  this  par- 
ticular instance  it  happens  that  the  vendor  was 
the  solicitor,  and  he  prepared  what  I  must  say  is  a 
very  concise  and  clear  statement  as  to  the  title  to 
be  laid  before  the  conveyancing  counsel.  It 
appeared  by  the  afiSdavits  that  such  a  statement 
had  been  prepared  in  writing,  and  I  think,  speak- 
ing with  the  utmost  deference,  that  Fry,  J.,  should 
have  called  for  that  statement  in  writing.  It  is 
clear  it  could  not  be  protested,  because  if  yon  once 
charge  that  the  vendor  knows  a  fact  contrary  to 
that  stated  in  the  conditions  of  sale,  and  has  is 
his  possession  a  writing  written  by  himself  show- 
ing that  he  knew  the  fact,  of  course  that  writing 
is  not  protected.  Now,  that  being  so, and  looking 
at  this  statement,  I  find  that  the  Esther  Banister 
in  question  acquired  a  title  in  this  way  :  There 
was  one  Burrell,  who  gave  the  property  to  a  Mrs. 
Montero  for  life,  with  remainders  over — con- 
tingent remainders  to  her  two  daoghters;   that 


Mrs.  Montero  and  her  two  daughters,  by  deed,, 
mortgaged  the  property  to  one  Banister — ^I  will 
not  trouble  about  the  other  mortgage,  which  is 
not  material  for  what  I  am  going  to  state ;  that 
Banister  died,  and  that  John  Banister,  the  mort- 
gagee made  this  very  Esther  Banister  one  of  his 
executrixes,  and  she  was   the  sola   person  who 
proved  the  wilL    Therefore  she  becaioe  the  sole- 
legal  personal  representative  of   John  Banister, 
and  under  the  conveyance  by  Mrs,  Montero  would 
have  become  mortgagee  of  the  property  for  the 
lifis  of  Mrs.  Montero,  and  I  am  told  there  was  a 
fine,  although  that  does  not  appear  on  the  huee  of 
the  case,  and  also  a  contingent  fee  belonging  to- 
Mrs.  Montero 'b  daughter.    That  being  so,  and  it 
being  stated  as  the  case,  there  is  not  the  slightest 
doubt  on  the  question  <m  to  how  she  beoame  en- 
titled.   What  nappened  next  was  this,  and  it  is  a . 
very  singular  state  of  things.    The  tenant  for  life,. 
that  is  the  mortgagor,  died  in  1841',  having  sur- 
vived both  her  daughters,  so  that  the  contingent 
fee  naver  became  a  vested  fee,  and  therefore  the 
ultimate  fee  descended  to  the  heir-at-law  of  the- 
origintd  testator,  Burrell,  all  of  which  is  stated 
in  the  case  with  the  greatest  clearness,  and  was  of 
coarse  well  known.    From  that  time  to  her  own 
death    in    1860    Esther    Banister   reaiained   in 
possession.     Can  it   be  said  that  her  title  was 
not  thoronghly   well    known?     She    got  into 
poaaession  during  the  life  of  Mrs.  Montero,  and 
she  remained  in  possession  after  her  death.    Of' 
course  it  is  as  clear  as  possible  what  probably 
happansd.    The  heir  of  Borrell  was  not  known, 
beoanea  Bumell  died  a  ^reat  many  years  before. 
His  will  is  dated  in  1784,  and  it  was  proved  in 
1790.     The    great    probability  is  t^at    in  18M 
nobody  knew  anything  about  him  or  his  family 
either,   and  Miss  Banister   oontinned  in  posses- 
sion.     What   therefore    remains    to   be    known, 
about  the  poesessiion  I  oannot  imagine.     It  is  the 
mortgagee    remaining   in    possession    after    the 
mortgage  estate  had  come  to  an  end.    It  appeals- 
there   was   a  dispute  aboat   the  other   property 
mortgaged,  and  about  the  policies  of  insurance,- 
antil  the  Ohanoery  suit;   and  the  result  of  the- 
Chancery  suit  to  which  the  legal  personal  repr»- 
sentatives  of  Mrs.  Montero  were  parties  was,  that 
in  1847  the  other  property  was  conveyed  to  Miss 
Banister.    Of  oonrse  this  could  not  be  conveyadi 
beoanse  it  had  ceased  to  be  comprised  in  any  of 
the  deeds,  and  she  remained  therefbrs  in  posae**- 
sion  simply  and  solely  as  a  person  whose  title  wa» 
not  attacked  b^  the  true  owomf'  whoever  he  was.. 
That  being  so,  it  appeals  to  ms  the  vendor  knew 
firstly,  that  in  1835  she  was  not  seisedin  fee;  and 
seeondlr,  that-  he  knew  qoite  aooarataly  bow  she 
obtained  the  possession.    It  follows  from  what  I 
bwre  said  that  there  is  a  perfectly  good  title  if 
these  faots  are  proved.    I  might  mention,  to  show 
how    perfect  the  statement  of    title   is,  that  it 
appears  that  John   Banister  left   this  mortgage 
specifically  to    his    three   daughters    subject  to 
charges  in  favour  of  two  others.    It  is  stated  that 
the  coarges  of  the  two  others  are  released — it  is 
not  of  much  consequence  whether  they  are  or  not,, 
as  ho  died  in  1825 ;  and  the  oUiei  two  daaght«rs, 
who  were  owners   ninoe  Banister  died,  lefb  their 
property  to  this  lady,  so  that  her  title   woald 
be  complete  also,  independently  of  the  qaestioa  of 
the     statutes.      She    devised    to    one    Thomas 
Banister,  he  devised  again,  and  his  devisers  seU< 
it.     A  better  title,  if  that  is   true,  cannot  be- 
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imagined,  and  I  do  not  see  any  good  wfaatever 
'for  not  showing  it.  That  is  for  the  vandor'a 
wdidtors  to  consider.  In  that  position  of  matters 
a»  it  light  that  we  should  compel  the  porohaser  to 
valyon  this  oondition,  he  having  been  led  to 
.ynrahase  on  the  aesnmption  and  the  fair  assamp- 
"tien  that  what  was  stated  was  a  jair  representation 
ofthetrne  state  of  the  title  P  I  think  it  is  not, 
md  I  think  the  pnrchaaer  is  entitled  to  say  to 
■th»  oomi,  either  show  me  a  title  (I  will  consider 
jn- a  moment  what  title)  or  let  me  off  altogether. 
"Wkat  title  onght  to  be  shown?  Ajb  I  have 
ariteady  said,  assuming  that  all  in  ito  statement  of 
the  ease  is  capable  of  proof,  it  .itppears  to  me 
there  is  a  good  and  marketable  title;  bnt  that 
dees  not  at  .all  define  the  extent  of  the  right  of 
the  porohaser.  When  I  come  to  look  at  these 
-oonditioos  it  appears  to  me  clear  that  the  por- 
ebmaer  wonid  not  say  ho  bargained  for  more  than 
«  g«od  holding  titla  He  is  told  that  his  title  is  to 
•b^gin  with  a  aedaration,  and  a  will,  and  is  not 
'dwrefore  saoh  a  title  as  on  the  iisice  of  it  would  be 
a  marketable  title,  and  he  is  satisfied  to  bny  ander 
•nch  conditions.  It  does  not  appear  to  me  that 
be  is  entitled  to  ask  for  mcgre  than  it  is  represented 
to  him  he  would  obtain;  and  therefore altiioagh 
I  think  the  reference  mipht  wall  be  answered  as 
<ngards  the  title  that  it  is  a  marketable  title,  the 
■nference  should  be  confined  to  a  good  holding 
'title  and  the  order  which  we,  therefore,  propose  to 
make  is  this — to  discharge  the  order  of  the  ooart 
ImIow,  and  if  the  vendor  elects  to  show  his  title — 
.M  to  which  be  should  have  a  reasonable  time — ^we 
might  state  that  in  the  opinion  of  this  court  not- 
withstanding  the  tenth  oondition,  the  pnrcliaser 
is  entitled  to  reqnire  a  good  holding  title  to  be 
!iliown.  I  do  not  know  now  long  yon  want,  Mr. 
OlasseP  [Glaue. — ^Ten  days  or  a  fortnight, 
ny  Lord.]  Yeiy  well.  If  the  vendor,  within 
■s  fortnight,  elects  to  show  that  title,  then  refer  it 
to  chambers  to  ascertain  whether  a  good  holding 
title  can  be  made  out.  If  not,  the  contract  will  be 
tMoinded  on  the  nsnal  terms.  Now,  as  regards 
the  costs,  I  most  say  it  would  have  been  mom 
satisfactory  to  me  if  the  purchaser  bad  called  for 
this  evidence,  which  be  knew  was  in  writing  and 
existed,  before  the  court  below,  or  after  the  ]ndge 
had  directed  the  dooament  to  be  produced ;  and 
I  cannot  help  thinking  that  this  appeal  would 
not  have  been  heard  of  at  all,  if  that  course  had 
been  adopted.  It  seems  to  me  it  would  be  ri^ht 
ander  all  the  circumstances  of  the  case,  considering 
the  appellant  faas  now  succeeded  upon  the  faots 
not  disclosed  in  the  court  below,  to  give  him  the 
costs  of  the  application  in  the  court  below,  and 
to  direct  no  costs  of  the  appeal.  Of  course  if  the 
-contract  is  rescinded  it  will  be  on  the  usual  .terms, 
that  he  pays  back  the  purchase  money  with 
interest, 

Bkxtt,  L  J. — ^I  can  see  no  proposition  of  law  laid 
down  in  this  judgment  of  the  court  below  which  is 
wrong,  and  I  can  see  no  conclusion  of  fact  npon 
the  evidence,  which  was  present  to  the  mind  of 
Fry,  J.  which  is  erroneous.  But  it  seems  to  me 
there  are  facte  before  this  court  which  raise  a 
-question  of  law,  which  question  was  not  decided 
or  dealt  with  in  the  judgment  of  Fry,  J.,  and  that 
roeh  faots  make  that  judgment  one  which  it  is  not 
right  to  uphold.  It  may  be — and  I  am  sure  I  do 
not  say  anything  to  the  contrary — that  if  the  facts 
which  are  now  berore  this  court  had  been  called  to 
'the  attention  of  Fry,  J.,  he  would  have  insisted 


npon  seeing  the  statement  in  question.  Aa  the 
case  stands  before  ns  it  seems  to  me  that  onless 
the  purchaser  can  do  amay  with  some  stipulation 
which  is  oontatned  in  the  10th  condition  of  sale 
be  is  bound  by  that  in  its  terms,  and  he  has 
everything  to  which  he  is  entitled.  If  the  oon- 
dition of  sale  had  been  in  contest  before  a  court  of 
common  law  nnder  the  old  state  of  the  law,  he 
would  have  had  everything  he  was  entitled  to, 
and  could  not  have  asked  for  more;  but  I  think 
the  anthoritiea  show  that  in  a  ooiut  of  equity 
the  inai stance  that  a  thing  should  be  assamed, 
does  by  implication  oontain  a  statement  that 
no  facts  are  known  to  the  persona  who  reqnire 
them  which  would  make  that  assumption  a  wrong 
one  according  to  those  facts.  There  is,  therefore  an 
implied  representation  in  the  insistance  that 
certain  matters  should  be  assumed.  Now  if  it 
had  been  neceaaary  to  hold  that  there  was  any 
want  of  good  faith  on  the  part  of  the  trustees  in 
this  case,  nothing  should  nave  induced  me,  with 
my  present  knowledge  of  the  law,  to  say  that  any 
man  is  guilty  of  want  of  faith  or  is  guilty  of  firaa<^ 
whatever  may  be  his  knowledge  of  facts,  unless  I 
am  convinced  from  that  knowledge  of  the  facts 
that  he  had  a  wrong  intention  in  his  mind.  I  do 
not  believe  that  there  is  any  oaae  which  woold 
oblige  ns  to  do  what,  to  my  mind  would,  be  such 
an  outrageous  thing  as  to  hold  that  a  man  is  gnil^ 
of  want  of  faith  or  fi»nd,  so  lon^  as  he  luia  an 
honest  mind.  I  agree  entirely  with  Fry,  J.,  that 
there  was  no  want  of  good  faith  in  this  oaae,  and 
I  agree  with  him  that  if  there  was  a  want  of  good 
faith,  that  is  to  say,  if  a  penoa  asked  for  an 
assumption  of  this  kind  Imowing  at  the  time 
faots  which  made  it  wrong  to  ask  for  that,  and 
with  an  intention  to  deceive,  then  I  a^:ree  that  the 
condition  should  not  be  held  bindmg.  In  the 
absenoe  of  want  of  good  fiuth  I  do  not  see  that 
this  contract  can  be  rescinded.  Bnt  then  tnere 
comes  in  the  doctrine  that  if  there  be  a  misrepre- 
sentation of  facts,  however  innocently  made,  the 
court  of  equity  will  not  enfcnroe  the  performance 
of  the  contract.  Now  you  have  facts  which  ware 
known  to  the  trustee  at  the  time  this  condition 
was  drawn  up,  which  facts,  when  shown  to  the 
oonrt  here,  the  court  is  obliged  to  say,  would  make 
it  wrong  to  assume  that  which  is  the  purport  of 
the  assumption  in  the  condition.  Under  these 
oiroamstaoces  can  it  be  right  to  decree  specifio 
parformanoe  of  the  eomtraot  against  the  parohaser 
without  his  having  the  opportunity  of  obtaining  a 
good  holding  title.  It  is  said  that  we  onght 
to  do  so,  beoaose  it  was  no  ianlt  of  the 
trustee,  and  that  if  there  was  an  error  by 
anybody,  it  was  the  error  of  the  conveyancing 
counsel.  But  I  cannot  help  saying  that,  if  that  is 
a  tme  state  of  fiMsts,  you  most  bring  in  a  principle 
of  law  which  is  well  known,  which  is,  that  if  there 
are  two  innocent  parties,  and  there  is  an  error  b^ 
a  third  party,  it  is  the  one  party  who  in  law  is 
Buppoaed  to  aot  who  mnst  suffer.  I  cannot  help 
thinking  that  a  conveyancing  counsel  in  drawing 
up  a  oondition  of  sale  is  acting  for  the  Tandor, 
and  that  when  an  error  exists  in  the  conditiao, 
you  must  not  decree  specific  performance  against 
the  purchaser.  I  therefore  uiink,  upon  the  facts 
made  known  to  this  court,  although  there  is  no 
want  of  good  faith  at  all,  yet  that,  as  this  oondition 
of  sale  is  part  of  the  contract,  there  has  been  an 
erroneous  representation,  and  that  under  those 
oironmstauces  speoiflo    performance   cannot   bo 
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decreed  in  the  terms  of  the  contract,  and  that  the 
purchaser  here  has  a  right  to  have  the  abstract  of 
title  shown  to  him  and  proved. 

Cotton,  L.J. — The  result  of  this  case  may  be 
that  the  pnrchase  money  will  have  to  be  returned 
and  that  the  purchaser  will  get  his  costs  ;  that  is 
to  say,  the  result  may  be  the  same  as  if  the  con- 
tract had  been  rescinded ;  but  it  is  not  a  question 
of  rescinding  the  contract  on  the  ground  of  mis- 
representation made  b^  the  vendor  to  induce  the 
purchaser  to  enter  mto  it.  The  question  is 
whether  or  no  the  court  will  hold  the  money  of  the 
purchaser,  and  compel  him  to  take  a  conveyance 
upon  the  title,  which  has  already  been  shown  to 
him ;  that  is  to  say,  it  is  a  question  of  specific  per- 
formance, and  not  of  rescinding  the  contract. 
Now  how  does  the  question  arise  ?  A  title  was 
shown  to  the  purchaser  in  accordance  with  the 
conditions  of  sale,  but  on  making  enqniries  as  to 
matters  which  were  open  to  him  under  those  con- 
ditions as  to  the  title  shown,  he  ascertained  a  cer- 
tain fact  which  he  contended  raised  a  doubt  as  to 
the  title  being  in  accordanoe  with  what  was  stated 
on  the  conditions  of  sale,  and  he  required  the 
vendor  to  make  a  further  abstract  of  title,  or  to  have 
a  further  Investigation  of  title  to  clear  up  the  donbt. 
Now  if  the  purchaser  is  not  coa  eluded  by  the  con- 
ditions of  sale,  it  mnst  be  admitted  that  he  is 
entitled  to  further  information  and  further  inves- 
tigation of  title  than  that  which  he  has  already 
got.  He  has  not  got  such  a  title  as  the  court  can 
force  upon  him.  But  then  it  is  said,  you  having 
oonduded  yourself  by  those  conditions  of  sale,  you 
Lave  got  all  you  are  entitled  to;  you  mnst  not 
ask  anything  more,  and  are  not  at  liberty  to 
show  that  the  title  is  defective  as  for  as  the  facts 
are  already  shown  by  the  title  and  shown  to  yon. 
Now  the  question  therefore  is,  whether  or  no  for 
the  purposes  of  specific  performance  the  pur- 
chaser is  bound  by  the  conditions  ot  sale,  so  that 
the  court  will  force  upon  him  a  title  which  is  not 
shown  to  be  either  a  good  holding  title  or  a  good 
marketable  title,  in  consequence  of  what  is  con- 
tained in  those  conditions  ot  sale.  I  take  it  that 
conditions  of  sale  mnst  be  fair,  and  for  the  pur- 
poses of  _  the  present  case  I  think  one  may  lay 
down  this,  thei  in  conditions  of  sale  there  mnst 
not  be  made  any  representation  or  condition 
which  can  mislead  the  purchaser  aa  to  the  &cts 
within  the  knowledge  of  the  vendor,  and  that  the 
vendor  is  not  at  liberty  to  require  the  purchaser 
to  assume,  as  the  root  of  his  title,  that  which 
documents  within  his  possession  show  not  to  be 
the  &ct,  even  though  those  documents  may  show 
a  perfectly  good  title  in  another  state  of  facts, 
and  the  question  here  in  my  opinion  is  whether  or 
so  it  is  not  Ehown  that  there  were  within  the 
knowledge  of  the  vendor,  facts  which  made  the 
10th  condition  of  sale  a  misleading  condition.  In 
mv  opinion  that  is  shown  to  be  the  case.  I  will 
take  only  one  of  these  statements.  The  Ifaster 
of  the  Bolls  has  dealt  more  fully  with  the  second, 
bat  after  stating  how  the  title  is  to  begin  from 
1885  with  a  lease  or  declaration  of  title — a  person 
havingbeenin  possession  under  Esther  Banister — 
it  goes  on  in  this  way :  "  Who  shall  be  assumed 
to  have  been  seised  of  and  entitled  to  the  entire 
property  in  fee  simple  in  possession  free  from 
moombrances  at  the  time  of  letting  the  farm  in 
1835,  and  up  to  and  at  her  death."  Whether  or 
no  the  documents  were  before  Fry,  J.  it  is  shown 
there  were  fiicts   within  the  knowledge  of  the 


(  vendor  inconsistent  with  what  the  purchaser  is 
there  asked  to  assume.  That  being  so,  in  my 
opinion  it  would  be  wrong  under  any  oircam- 
stances  to  hold  the  purobaser  by  this  condition 
and  prednde  him  from  making  those  inquiries, 
which  the  facts  that  have  come  to  his  knowledge 
render  it  desirable  he  should  know,  in  order  to 
see  whether  there  is  a  good  title.  Bat  I  think  in  a 
case  of  this  sort,  where  the  sale  is  by  the  conn, 
the  court  is  bound  to  take  more  especial 
care,  if  possible,  that  there  shall  be  nothing  in 
the  conoitions  or  in  the  representations  therein 
contained  which  by  possibility  can  mislead  a  ven- 
dor, because  the  purchaser  has  a  right  to  assume 
the  court  will  take  very  good  care  that  there  will 
be  nothing  that  can  in  any  way  mislead  him  as  to 
the  title  he  is  getting.  But  it  is  said  there  is  no  fault 
here  on  the  part  of  the  vendor  personally ;  that  if  it 
is  anybody's  fault  it  is  an  error  (and  counsel, 
judges,  ana  everyone  else  must  fall  into  errors)  of 
the  officer  of  the  court,  and  that  therefore  the  pur- 
chaser should  not  be  relieved.  In  my  opinion 
that  is  an  entire  mistake  as  to  the  functions,  in 
such  a  case,  of  the  conveyancing  counsel,  as  be- 
tween vendor  and  purchaser.  No  doubt  the 
trustee  vendor  is  bound  to  go  to  the  conveyancing 
counsel,  but  he  is  the  person  who  is  appointed  to 
see  that  the  conditions  are  such  as  the  tmstee  can 
properly  sell  npon,  having  regard  to  the  inte- 
rests of  the  persons  who  take  an  interest  in  the 
property,  whether  before  the  oourt  or  not,  for 
whom  the  tmstee  is  selling,  and  for  whom  the 
court  asked  him  to  sell  and  did  direct  a  sale.  As 
between  the  purchaser  and  the  vendor  and  all 
parties  interested  in  the  sale,anv  orror  committed 
I>y  the  person  so  consulted  and  so  advising  must 
be  considered  as  the  error  of  the  vendor  and  tiie 
purchaser  is  entitled  so  to  treat  it.  Then  there  is 
another  point  to  which  I  would  advert.  Mr. 
QIasse  has  said,  what  can  the  purchaser  gain  by 
this.  He  has  not  shown  that  he  has  not  got  a 
good  title  and  the  Master  of  the  Bolls  has  said  that 
on  the  facts  stated  it  will  be  shown  he  has  got  a 
good  title.  Bat  he  is  entitled  to  be  saiisfied  as  to 
how  his  title  is  to  be  made  out,  and  although 
the  facts  stated  in  the  case,  if  true  and  made  out, 
may  make  a  ^ocd  title  (npon  that  point  I  give 
no  opinion  aa  it  is  not  properly  before  as  now)  he 
has  a  right  to  see  whether  those  tacts  can  be  made 
out,  and  he  has  a  right,  in  my  opinion,  notwith- 
standing that  condition,  to  have  those  difficulties 
which  he  has  shown  to  exist  cleared  away  before 
his  purchase  money  is  taken  and  divided,  and 
before  he  is  oompelled  to  take  spedfio  perform- 
ance of  this  contract. 

Solicitors :  Q.  A.  Orawley  and  Arnold  ;  Muntim 
and  Moirit.  

Wedneaday,  May  21. 

(Before  Jessel,  M.B.  and  Jasixs  and  B&btt,  L.JJ.) 

Be  PiLCUBK  (deceased) ;  Pilchbk  v.  Huii>s.(a) 

Praetiee — Aeiion  for  the  reeoeery  of  land—  Joinder 
with  otlier  eaueet  of  aeiion — AppUeaHon  offer 
nerm'ee  of  vorit — Bulet  of  court  1875 — Order 
XriL,  r.  2;  Order  LVIL,  r.  6. 

The  leaoe  of  the  court  to  join  another  oauee  of 
action  wiih  an  action  for  the  recovery  of  land 
under  Order  XVII.,  r.  2,  mu$t  he  <Atained 
before  the  writ  ie  served.  


(a)  Bep;)^ted  hj  E.  S.  Bocaa,  Btq.,  B»aSlMc-*i-V 
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Ex  parte  Tatlob;  Bb  Obasok. 
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Order  LVIL,  r.  6,  vthieh  enailea  the  eiurt  to 
enlarge  or  abridge  the  time  af  pointed  for  doing 
any^  act  or  taking  cmy  proeeeding,  ha$  no  opplt- 
eation  lehere  one  act  it  ordered  by  the  nilei  to 
be  done  btfvre  ano(W  oei. 

DecMon  of  Fry,  J.  affirmed. 

This  was  an  appeal  from  a  decision  of  Fry,  J., 
dismissing  a  Bammons  taken  out  for  leave  to  join 
a  caase  of  action  for  the  administration  of  the 
tmsts  of  a  will,  with  an  action  for  the  recovery 
of  land.  The  indorsement  of  the  writ  claimed 
the  administration  of  the  tmsts  of  the  will  of 
Thomas  Piloher,  deceased,  an  account  of  rents  and 
profits,  and  possession  of  certain  messnages  and 
tenements.  The  writ  was  served  on  the  defen- 
dants, and  the  plaintiffs  than  took  out  a  summons 
for  leave  to  "  continne  the  action  in  the  present 
fbrm."  The  facts  and  arguments  are  reported 
ante,  p.  422. 
On  the  appeal  by  the  plaintiffs, 
OnaaLd,  for  the  appellants,  relied  open 

WhetttoM  V.  Daoi;  S3  L.  T.  Bep.  N.  S.  501 ;  L.  Eep. 

1  Ch.  IKt.  99 ; 
Cooi  T.  Bnchmaireh,  L.  Eep.  2  Ch.  Div.  Ill ; 
£<  Jtmei,  Eyre  v.  Ooa,  W.  ST.  1877,  p.  88. 

■    StaJiard,  for  the  defendants,    was  not    called 
npon. 

Jesszi.,  M.B. — This  is  an  applicaticn  for  indul- 
gence. By  the  Act  of  Parliament  no  cause  of 
action  shall,  unless  b;^  leave  of  the  court  or  jndge, 
be  joined  with  an  aotion  for  the  recovery  of  land, 
except  as  in  the  rule  mentioned.  This  was  put  in 
advisedly.  Before  this  Act  it  could  not  be  done 
-at  all,  and  it  was  thought  anadvisable  that,  as  a 
general  rule,  any  such  joinder  of  other  causes  of 
action  with  an  aotion  for  the  recovery  of  land 
should  be  made ;  but  the  rule  in  question  did  give 
the  court  or  a  judge  a  discretion  to  be  exercised 
where  the  causes  of  aotion  are  proper  to  be  joined. 
But  the  leave  of  the  oonrt  must  be  given 
before  the  causes  of  aotion  are  joined.  The 
proper  practice  is  to  ask  for  leave  before  the 
writ  is  issned.  I  am  aware  tbat  leave  has  been 
gmnted  after  issne  of  the  writ,  and  before  service ; 
but  in  that  case  no  one  is  injured.  In  my  opinion 
mle  6  of  Order  LYII.,  which  ^ves  the  court 
power  to  enlarse  or  abridge  the  time  appointed  by 
the  rules  for  doing  any  act  or  taking  any  pro- 
ceeding, does  not  affeot  this  case.  That  rule  only 
refers  to  a  period  of  time,  and  was  not  intended  to 
apply  where  one  act  is  directed  to  be  done  before 
another  act. 

Jakes  and  Bbxte,  L. JJ.  cononrred. 

Appeal  diimitted  with  eotte. 

Solidtor  for  the  pluntiSs,  E.  Kimber. 

Solicitors  for  the  defendants,  Duncan,  Wa/rren, 
and  Gardner. 


COU&T  or  BAVXBUPTCT. 

Monday,  June  30. 

(Before  the  Ghuv  Juo&b.) 

Ex  parte  Tatlos  ;  Be  Gsasok.  (a) 

Proof— Lender — Share  of  profile  by — Partnership 
Law  Amsndment  Act  1865  (28  ^  29  Viet.  e.  86), 
St.  1  and  5. 

By  agreement  in  writing.  A.,  a  trader,  in  eontider- 
atton  of  an  advance  by  B.,  agreed  to  aUow  him 
one-half  of  the  profit  arising  out  of  his  buiinesg, 
and  also  to  execute  an  agreemeiU  whereby  B, 
loas  not  to  be  considered  a  partner. 

Upon  the  bankrupley  of  A.,  the  executrix  of  B. 
sought  to  prove  for  the  amount  to  advanced  by 
way  of  loan : 

Held,  that  the  money  so  advarteed  came  within  the 
meaning  of  the  Partnership  Law  Amendment 
Act  (28  ^  29  Viet.  e.  86.  t.  1),  and  that  B.  was 
not  entitled  to  prove  untU  all  the  other  creditors 
had  been  satisfied. 

This  was  an  appeal  from  a  decision  of  the  jadge 
of  the  County  Gonrt  of  Yorkshire  faolden  at 
Bamsloy,  whereby  be  directed  that  the  decision 
of  the  registrar  adnuttin^  a  proof,  and  refusing 
to  register  the  resolutions  in  a  liquidation,  should 
be  reversed. 

The  debtor,  Heniy  Parker  Grason,  in  1871 
carried  on  business  at  Manchester  as  a  commission 
agent  under  the  style  of  H.  P.  Qrason  and  Co. 

By  a  memorandum  of  agreement,  dated  the  10th 
July  1871,  Joseph  Taylor,  of  Levensbulme,  in 
Lancashire,  i^reed  to  advance  to  H.  P.  Grason 
the  sum  of  45MZ.  to  be  invested  in  his  business  of 
a  merchant  and  commission  agent.  The  agree- 
ment was  as  follows : 

Manohester,  July  10th,  1871. 

Memoramdnm,  that  Joseph  Taylor,  Esq.,  has  this  day 
lent  to  me  the  ram  of  four  tbonaaDd  five  hundred  pounds, 
in  consideration  of  whioh  I  hereby  agree  to  allow  hun  one- 
half  of  the  jprofita  arising  oat  of  my  Doaineaa  as  merohant 
and  commiwrion  agent  carried  on  at  3,  Marsden-street, 
Manoheater.  The  said  profits  to  be  ascertained  after 
dednoting  working  expenses  and  losses,  inolnding  also 
special  arrangement  of  interest  in  the  business  to  be  paid 
to  mjr  manager,  Ilr.  Joseph  Bhodes.  AH  contracts  en- 
tered into  from  this  date  shall  be  participated  in  by 
Mr.  Taylor,  and  a  proportionate  interest  in  all  existing 
contracts  according  to  the  ose  I  have  to  make  of  the 
above  loan. 

I  also  agree  to  sign  an  agreement  aooording  to  Aot  of 
Parliament  whereby  the  lender  is  not  considered  a 
partner.  H.  P.  Qsaboh. 

JosKFE  Tatlos. 

Beoeived  four  thonsand  five  hundred  ponnds. 

45001.  Jnly  10th.  H.  F.  Qbasoit. 

In  order  to  put  an  end  to  certain  disputes 
which  had  arisen  between  the  parties  in  con- 
nection with  this  agreement,  and  also  to  procure 
the  withdrawal  of  a  bankmptov  petition  which 
bad  been  filed  against  him,  JBL  P.  Grason,  on 
the  24th  Dec  1872,  executed  a  deed  by  which 
he  assigned  substantially  the  whole  of  his  pro- 
perty to  Edward  Lees,  npon  trust  for  sale  and 
distribution  amongst  his  creditors  other  than 
Joseph  Taylor,  and  '  whereby  it  was  declared 
that  the  surplus,  after  satisfying  the  debts  of 
all  the  other  creditors,  should  be  applied  in 
satisfaction  of  the  debt  owing  to  Joseph  Taylor, 
or  such  part  thereof  as  should  remain  unsatisfied, 
with  interest  at  lOi.  per  cent. 


(a)  Beportsd  by  A.  A.  DOBU,  Saq^  Bizilstar«t<Xair. 
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In  parsnanoe  of  a  power  contained  in  the  deed, 
H.  Lees  employed  H.  P.  Graaon  in  realising  the 
estate,  but  such  realisation  did  not  amount  to  a 
sum  safficient  to  pay  the  creditors  in  fuU. 

By  an  indontore  indorsed  on  the  above  deed 
and  dated  the  15th  March  1875,  to  which  Grason 
was  not  a  party,  after  reciting  that  there  re- 
mained in  the  hands  of  Mr.  Lmb,  the  tnutee,.a 
anm  of  478Z.  16a.  8d.  divisible  amongst  the 
creditors  other  than  Mr.  Taylor,  and  that  the 
total  debts  amounted  to  15902. 128.,  sufficient  only 
to  pay  a  dividend  of  6«.  0^.  in  the  pound,  it  was 
witnessed  that  the  creditors  released  and  dis- 
charged Edward  Lees  and  James  HinclifEe,  the  in- 
spector, from  all  liabilities,  claims,  and  demands 
in  respect  of  the  debtor's  estate,  but  without  pre- 
judice to  the  rights  of  the  creditors  and  of  Joseph 
^Taylor  as  against  the  debtor. 

Early  in  the  year  1677  the  debtor  commenced 
business  as  a  dyer  at  Bamsley,  and  ceased  to 
reside  in  Manchester,  bat  he  stated  in  evidence 
that  he  still  carried  on  business  as  a  commission 
agent  at  Manchester  until  the  end  of  1878. 

On  the  I6th  Nov.  1877  J.  Taylor  commenced 
an  action  against  the  debtor  in  the  Queen's  Bench 
Division  for  45002.,  the  amount  of  his  advance 
and  interest.  Mr.  Taylor  having  died  on  the 
3rd  Jan.  1878,  the  action  was  continued  by  his 
widow  and  executrix,  Jane  Elizabeth  Taylor,  the 
appellant.  Open  the  trial  of  the  action  at  the 
Manchester  Summer  Assizes,  on  the  22nd  Jnly 
1878,  a  verdict  for  the  plaintiff  was  entered  by 
arrangement,  bat  execution  was  stayed  upon  an 
appeal  being  lodged  by  the  debtor. 

On  the  4th  Feb.  1879,  before  the  appeal  came 
on  for  hearing,  the  debtor  filed  a  liquidation 
petition  in  which  be  described  himself  as  a  dyer 
at  Bamsley,  late  of  Manchester. 

At  the  first  meeting,  held  on  the  25th  Feb., 
Mrs.  Taylor,  as  executrix  under  the  will  of  her 
3ate  huaband,  tendered  a  proof  for  4500Z.  as  the 
'Kmoont  dae  to  his  estate.  The  proof  >wa8 
objected  to  by  the  debtor  and  also  by  the 
creditors,  upon  the  ground  of  the  pending  apiMal, 
and  also  that  the  claim  was  void.  Beeolntions 
Tor  liquidation  by  arrangement  having  been 
^jaased  at  the  meeting,  an  objection  was  lodged 
.on  behalf  tS.  Mrs.  Tacylor  against  the  filing  of 
'the  reeolations,  and  the  whole  matter  was  ad- 
journed pending  the  appeal  as  to  Mrs.  Taylor's 
debt. 

On  the  7th  April  1879  the  decision  of  the  eonrt 
below  was  confirmed,  and  it  was  decided  that  the 
advance  made  by  J.  Taylor  to  the  debtor  was  by 
way  of  loan  within  the  meaning  of  the  Fartner- 
sliip  Amendment  Act  (28  &  29  Yict.  c.  86),  s.  1. 

Upon  the  19th  April  1879  the  registrar  of  the 
'Bamsley  County  Court  refused  to  register  Hbe 
resolutions  upon  the  ground  that  Mrs.  Taylor's 
proof  was  good,  and  that  consequently  the  reso- 
lutions bad  not  been  carried  by  the  requisite 
majority. 

On  the  3rd  May  this  deoisiou  of  the  registrar 
was  reversed  by  the  County  Court  judge,  who  re- 
ferred the  matter  back  to  the  reg^rar  with  a 
direction  to  register  the  resolutions. 

From  this  decision  Mrs.  Taylor  appealed. 

Wirulovi,  Q.G.  and  B.  T.  Raid,  for  the  appellant, 
contended  that  the  deed  of  the  15th  Marcn  1875, 
although  not  in  terms  a  release  by  the  creditors 
to  the  debtor,  in  equity  amounted  to  a  release  to 
him  by  all  the  creditors  except  Toy  lor,  "by  reason 


of  the  express  proviso  reserving  his  rights.  The 
debtor's  business  in  Manchester  had  come  to  an 
end  in  1872,  when  the  deed  of  assignment  for  the 
benefit  of  creditors  was  executed,  and  his  employ- 
m  ent  by  the  trustee  for  the  purpoae  of  realising 
the  estate  was  in  no  sense  acarrying  on  of  the  dd 
business.  Subsequently  he  commenced  an  en- 
tirely new  business  'at  Bamslpy,  and  thv  it  was 
"that  distinguished  the -present  case  fiDm 

Ex  parte  MiOt;  Re  Tew,  28  X.  T.  Bep.  N.  B.  606; 
L.  Bep.  8  Ch.  App.  568. 

They  also  referred  to 

Whiimorer.  IWouond.  4  L.  T.  Bep.  N.  6.  38 ;  3  Sa 
G.  P.  &  J.  107. 

Atpland,  for  the  respondents,  submitted  that 
the  advance  by  Taylor  to  the  debtor  being  an 
advance  by  way  of  loan  under  sect.  1  of  the  Fart- 
nership  Amendment  Act  1865,  under  the  SA. 
section  oi  that  Act  Mrs.  Taylor  had  no  right  to 
demand  or  recover  payment  of  her  debt,  until  all 
the  other  creditors  of  the  debtor  had  been  settled 
with,  or  received  20c.  in  the  pound.  Upon  the 
other  point  it  was  quite  clear  that  the  debtor 
carried  on  the  old  business  as  well  as  the  new 
one,  until  shortly  before  he  filed  his  petition.  He 
relied  npon 

£e  parte  MilU ;  Be  Tew  (vbi  <up.). 

Wiiuloto,  Q.C.,  in  reply,  referred  to  the  Partner- 
ship Amendment  Act  1865,  ss.  1  and  5,  as  entirely 
governing  the  case. 

The  Chibv  Jusax  expressed  his  opinion  that 
the  case  of  Ex  parte  MUU,  Be  Tew  applied,  and 
governed  the  present  case.  It  was  not  disputed 
that  the  loan  in  question  came  within  the  Act  of 
28  &  29  Yict.  0.  86 ;  the  oripnal  memorandum  of 
agreement  was  clearly  within  the  mischief  wfaidi 
the  Act  was  intended  to  prevent,  and  the  lender 
could  not  prove  in  comjietition  with  any  oraditora 
who  had  become  creditors  during  the  continnance 
of  the  agreement.  The  release  of  15th  March 
1875,  which  was  merely  a  release  of  the  trustee  by 
all  the  creditors,  did  :not  operate  to  raleaea  the 
debtor,  the  rights  of  the  oraditora  and  Taylor 
being  expressly  reaerved.  The  faot  that  a  new 
business  had  been  commenced,  and  new  debts  in- 
curred b^  the  debtor,  did  not  in  hie  Loidship's 
opinion  mterfere  with  the  rights  of  eitha'  tbe 
original  or  the  subsequent  creditors.  In  .fib  poris 
MUX*.  Be  Tew.  Mellish,  LJ.  jaid :  "It  was  n^[ad, 
in  answer,  that  the  intention  of  the  atatute  was 
to  alter  the  law  of  partnership  for  the  benefit  6t 
persons  advancing  money  to  traders,  and  that  it 
cannot  have  been  intended  to  put  a  person  .so  ad- 
vancing money  in  a  worse  position  than  if  heliad 
been  a  partner ;  and  it  -was  said  that,  if  he  had 
been  a  partner,  and  the  accounts  of  the  partner- 
ship had  been  settled,  and  all  its  debts  paid,  he 
could  have  proved  against  his  former  paortner  in 
competition  with  subsequent  creditors,  and  that 
therefore  the  statute  ought  to  be  so  construed  as 
to  admit  a  proof  in  the  present  case.  But  it 
would  require  very  strong  reasons  to  convince  me 
that  I  ought  to  depart  from  the  words  of  the 
statute,  which,  as  it  seems  to  me,  are  quite  clear. 
I  am  not  sure  that,  if  the  attention  of  the  Legis- 
lature had  been  called  to  this  precise  point,  it  would 
have  modified  the  enactment  in  the  sense  con- 
tended for  by  the  appellants."  Those  remarks  ex- 
actly applied  to  the  present  case,  and  although  in 
the  present  case  there  waa  the  fact  that  the  business 
bad  been  wound-up,  and  not  coutiuued  as  -was  the 
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case  in  Ex  parte  MiUe,  yet  that)  macfo  no  differ- 
ence. The  debt  had  been  contracted  witihin  the 
Act  28  &  29  Tict.  c.  86,  and  the  jadgmanfe  of  the 
oonrc  below  was  right,  and'mnst  be  afBrmed. 

Appeal  diemieted  wilh  eotti. 

Solicitors  for  appellant,  Lambert,  Peteh,  and 
Shakespeare,  for  Henry  Snowdon,  Leeds. 

Soliattors   for  respondent,  Torr  and  Oo.,  for 
Bibb,  Maiey,  and  Olegg,  Banulqr. 


Jtdy  7  and  14. 

(Before  the  Chie?  Jtisob.) 

Ik) parte Taatua;  £eP&na.(a) 

Compotiiion — Small  amotmt  ofaseete — BonaMee 
—Seeond  getUioti—Banhruptou  Bute*  1870,  r. 
284. 

A  dtblor  filed  a  petition  for  limUiation,  htU  hit 
etatetnent  showed  no  available  aeteta.  The 
creditors  neveriheUta  pataad  a  retolviion  for  a, 
eompotition  of  one  ehuling  in  thejaound,  which 
wa»  aecordingly  paid  to  them.  The  retolution 
not  ha»ing  been  filed  vrilhin  the  three  days 
limiled  by  the  WMh  rule,  the  debtor  pretemted 
a  second  petition  tinder  whiek  the  creditors 
passed  a  similar  resohUion. 

Held,  (hat  the  pressntatimt  of  the  second  petilion 
was  refptlar,  and  that  the  resolution  to  aeeept 
the  composition  oitght  to  be  registered. 

Where  there  has  been  actual  paymant  qf  a  oomfXh 
sition  no  security  is  rieeestary. 

This  tras  an  appeal  from  a  daciaiom  of!  the  Judge  of 
the  Count;  Court  of  Qlam  organ  riiiBa  holdeu  at 
Ohestwrfield,  whereby  be  reWaed  an.  order  of 
the  reg^istrar,  who  leuuad  to  r«^[iatw  a  resolution 
for  a  compoidtios  under  the  following  oiroam- 
Btances: 

On  the  2nd  Dec.  1878  WlUiam  Frees,  the 
debtor,  preeented  a  petition  fin*  liqaidation,  and 
at  the  ntst  meeting,,  held  on  the  3lst  Deo.,  the 
creditors  reoolved  to  accept  a  composition  of  one 
shilling  in  the  pound,  and  Edward  Frees  was 
appointed:  trustee. 

At  a  second  meeting,  held  on  the  10th  Jan. 
1879,  the  resolution  was  oonfirmed,  and  the  com- 
position was  th«i  and  there  paid  to  and  accepted, 
by  the  credifsrs.  The  solicitor  who  was  then 
acting  for  the  debtor  neglected  to  file  the  reso- 
lationsfwithin  the  time  limited  by  the  Bankruptcy 
Bnles  1870,  r.  284,  whereupon  the  registrar  de- 
clined to  register  them. 

The  debtor  then,  on  the  2tith  Feb.,  presented  a 
second  petition  under  which  the  creditors  at  the 
first  meeting  held  on  the  20th  March  resolved 
to  accept  a  composition  of  one  shilling,  in 
the  pound  pa}nd>Ie  within  fourteen  di^s  without 
any  secoriby,  and  Mr.  Frees  was  again  appointed 
tmstee.  The  reaolution  was  duly  confirmed-  at 
tho  second  meeting  held  on  the  29th  March. 
IVom  the  stabsment  filed  by  the  debtor,  the  debtor 
stated  his-liabilitiea  as  amounting  to  3531.  0<.  7d.. 
inclnding-prafaneBtial  dsbta  amounting  to  781.  5s., 
whilst  tb»  aaaets  wena  estimated  at  561.  The 
aopellaat  aaeepted-the  composition  payable  under 
the  first  peftitiott,.bn6  at  the  second  ptoceedingk  at 
which  he.  represented  crsditars  to  the  extent  of 
631.  Osi.  U.,  hC'  proposed  that  tlie  debtor's  affairs 
sbonld  b«  liquidated  by  arrangement,  and  tbat  he 
should  be  t^pointed  tmstee.    This  proposal  was 

(A)  Btported  bj  A.  A.  DoBU,  E<q.,  Barrlster4it-La:ir. 


negatived,  and  the  composition  of  one  shilling  in 
the  pound  was  witiiin  fourteen  days  tendersd  to, 
bno  refined'  by  the  appsllaDt  on  behalf  of  the 
orediborB  whom  he  represented.  Hstiien lodged 
an  (Ejection  to  the  registration  of  the  resolution 
upon  the  sround  that  the  due  ps^mentr  of  tho 
composition  was  not  secured.  At  the  heanng 
the  registrar  declined  to  register  the  resolutian. 
The  County  Court  judge  reversed  this  decision  of 
his  registrar,  and  ordered  rsgistntion.  From 
this  decision  the  present  appeal  was  brought. 

E.  Cooper  WUlia,  for  the  appellant,  contended 
that  the  debtor  had  filed  two  liquidation  petitions, 
upon  which  practically  nothing  had  been  done. 
Xmder  the  first  there  was  no  registration,  and 
therefore  the  proceedings  were  rendered  null 
and  void;  and  under  the  second  petition  no 
security  was  token.  There  was  a  resolution  for 
composition  a  shilling  in  the  pound,  but  no 
secnrity  was  required,  and  none  offered  or  given. 
By  the  debtor's  own  statement,  whilst  his  pre- 
ferential debts  alone  amounted  to  782.  Ss.,  his 
assets  were  only  55!.  The  cases  showed  that 
where  there  were  no  available  assets,  the  debtor 
was  not  entiUed  to  apply  to  the  oonrt  to  be  re- 
leased from  his  debts.  Under  such  circnmstancea 
it  would  be  a  gnss  abuse  of  the  process  of  the 
court  that  the  resolution  should  oe  registered. 
He  cited 

SxparU  MwoHhy ;  Be  BhBoHhv,  32  L.  T.  JSag?.  Nv.S. 

699  ;  L.  Bep.  20  £□.  742 ; 
Sx  paHe  SU^;  Se  Staff,  33  L.  T.  Bep.  N.  3.  4D; 

L.  Bep.  20  Eq.  775; 
Hx  pdrt»   Aaronion;  Re  Aaronson,  88  L.  T.  Bep. 

N.  S.  243;  L.  Bep.  7  C!h.  Div.  713 ; 
Ex  parte  TttrtU;  Be  TerrtU,  3EiL.  T.  Bep.  N.  S. 

6«iL.  Bep.4Cli.Btv.aW. 

Winslow,  Q.C.  and  W.  D.  Benmn  appeared  for 
the  respoadeDt. — This  was  an  appeal  fay  a  person 
who  h»d  proposed,  as  an  alternative  to  the  wiahas 
of  the.  nuyonty  <^  the  creditors,  that  the  estate 
staonld  be  liquidated  by  amngsment,  and  that  he 
shonld  he  appointed  trustee.  Moreover  the  appel- 
lant was.  present  at  the  different  meeting's  held 
under  tha-first  petition,  and  had  accepted  the  com- 
position, and  such  acceptanoe  amounted  to  accord 
and  satisfaction.  The  cases  cit«d  on  the  other  sido. 
related  to  transactions  maid  fide,  and  had_  no  ap- 
plication to  the  present  case.  The  shilling  waa 
paid  and  accepted  under  the  first  petition,  and 
tendered  in  the  second,  and  theiefore.no  security, 
was  requisite. 

Qooper  WiUis  in  reply.— The  oout  oonld  only- 
have  regard  to  the  proceedings  under  the  second 
petition.  If  the  oreditors  had<  accord  and  satis*- 
'iaolMn  under  the  first  proceeding's,  they  oeaaed  to 
be  creditors,  and  were  not  entildHd  to  vote  or  pasa 
any  reeolntian  under  the  seeoadi  Sonsstiuofp 
migltl):  have  been  done  under  the  first  patitaoni 
hob,  unices  the  proeeedinga  under  that  petition 
wece  registeied,  it  was  to  no  purpose';  and  in. 
neither  case  ought  the  debtori  baviog  ne  eatBto) 
and'  giving  no  security  for  tbo  due  paymeafa  of  tha 
composituBi,  to  be  allowed  to  uae  ohe  proasee  of 
the  oonrt  for  his  own  purposes. 

The  Chikf  Jitdob. — I  do  not  think  that  the 
right  of  the  debtor  to  file  the  two  petitions  for 
liqnidation  can  be  inquired  into.  If  a  debtor 
said,  "  I  have  practically  no  estate,  but  am  willing 
to  divide  what  I  have,"  that  would  come  within  the 
auihoiities- mentioned  in  the  argumentsv     Here, 
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however,  the  debtor  makes  a  statement  showing 
how  small  his  assets  are,  and  the  creditors  having 
inquired  about  it,  have  agreed  bond  fide  to  accept 
a  composition  of  a  shilling  in  the  pound.  There 
is  in  tiiis  case  no  abuse,  nothing  unreasonable,  no 
partiality  nor  favour  shown  to  the  debtor.  The 
creditors  simply  agree  to  take  a  shilling  in  com- 
position, and  it  is  paid  to  them.  What  would  be 
the  use  of  secnritv  when  the  composition  is  actu- 
ally paidP  Nothing  therefore  can  be  urged 
against  the  resolution,  but  that  by  the  neglect  of 
the  solicitor  the  284th  rule  was  not  complied  with. 
What  was  the  debtor  to  do  P  He  might  perhaps 
have  instituted  an  action  against  the  solicitor. 
What  he  does  is  to  present  another  petition,  and 
another  resolution  is  made,  and  agreed  to  by  all 
the  creditors  except  perhaps  the  appellant.  In 
consequence  of  tne  appellant's  objection,  the 
registrar  declined  to  register  the  resolutions,  and 
upon  his  order  being  reversed  by  the  County 
Court  judge,  the  appellant  has  thought  fit  to 
bring  this  appeal.  The  case  was  argned  well 
enough  as  if  there  had  been  a  chaise  of  fraud, 
but  that  has  no  application  here.  If  I  listened  to 
it,  I  should  be  shutting  my  eyes  to  justice.  The 
appeal  is  an  idle  and  unreasonable  one.  The 
debtor  did  everything  he  could,  and  I  feel  bound 
to  express  my  disapprobation  that  the  matter 
was  brought  biefore  me. 

Appeal  dismitted  toUh  eosU. 

Solidtors  for  appellant,  John  Dames,  for  J.  A. 
Thomaa,  Swansea. 

Solicitor  for  respondent,  E.  0,  JetUeoe,  Swansea . 


Monday,  Jvh/ 14. 
(Before  the  Chibf  Judgx.) 
Ex  parte  Witt  ;  Be  Asmstrong.  (a) 
Liqmdation — Bdeate  of  truetee — Property  undis- 
tributed—Bankruptey  Act  1869,  M.  61  and  125, 
sub-seets  6,  7,  9—Bcmhruptoy  Bules  1870,  r.  124. 
AU  ihe  property  of  a  debtor  tohich  is  vested  in  the 
trustee  cU  the  time  of  his  liquidation  continues 
vested  in  him,  notteithstandvng  his  release  and 
the  discharge  of  the  debtor. 
This  was  an  appeal  from  an  order  of  the  judge  of 
the   County    Court   of  Derbyshire,    holden    at 
Ohestorfleld. 

John  Armstrong,  by  his  will  dated  the  13th 
Aug.  1867,  devised  and  bequeathed  certain  real 
estate  and  the  residue  of  his  personal  estate  unto 
Bichard  Armstrong  since  decked  and  William 
Godber,  trustees,  whom  he  also  appointed 
execntOTB,  upon  trusts  therein  declared  for  mle  and 
converaioD,  and  out  of  the  proceeds  thereof,  after 
payment  of  certain  expenses  and  legacies,  he 
directed  the  trustees,  inter  alia,  to  pay  one  half  of 
the  residue  to  his  nephew  Benjamin  Armstrong 
the  debtor.  The  testator  died  on  the  4th  Jan. 
1868,  and  his  will  was  duly  proved  by  the  executors 
therein  named.  On  the  27th  Jan.  1871  the 
debtor  filed  his  petition  for  lianidation,  and  at  the 
first  meeting  of  creditors,  held  on  the  21st  Feb., 
liquidation  by  arrangement  was  resolved  upon, 
and  William  Fisher  Tasker  was  appointed  trustee. 
At  the  date  of  the  petition  the  debtor  was  en- 
titled to  a  vested  interest  in  the  above  residuary 
bequest,  which,  however,  was  cot  disclosed  by  him 
in  his  statement  of  a&irs. 

(a)  Snorted  bj  A.  A.  Dobu.  Eig.,  BucTlster«t-Law. 


All  the  property  of  the  debtor,  other  than  this 
residuary  bequest,  had  been  distributed  amongst  the 
creditors,  and  on  the  17th  Sept.  1872  W.  F.  Tasker 
the  trustee  was  released,  and  on  the  29th  April 
1873  a  resolution  was  passed  granting  to  the 
debtor  his  discharge.  At  the  time  of  the  liquida- 
tion Benjamin  Armstrong  was  indebted  to  the 
Chesterfield  and  North  Derbyshire  Banking  Com- 
pany, upon  his  overdrawn  account,  to  the  extoit 
of  13941 .  10<.,  for  which  sum  they  proved  under  the 
liquidation  and  received  a  dividend  of  631.  18*.  id. 
thereon.  In  1878  the  Ohestorfisld  and  North 
Derbyshire  Banking  Company  went  into  a  volon- 
tary  winding-up,  and  Mr.  Tinsley  Witt  was 
appointed  liquidator.  It  was  then  for  the  first 
time  discovered  that  William  Godbar,  as  the  sur- 
viving fixecutor  and  trustee  of  the  will  of  John 
Armstrong,  had  not  paid  over  to  the  debtor  the 
amount  coming  to  him  under  the  rendoarybe- 
qunst.  Upon  making  this  discovery  ICr.  Witt 
requested  Mr.  Tasker  to  apply  to  the  court  for 
'directions,  and,  upon  refusal,  he  caused  appli* 
cation  to  be  made  to  the  County  Court 
judge  for  an  order  declaring  that  the  amount  of 
the  bequest  to  the  debtor  still  in  the  hands  of 
Mr.  Godber  formed  part  of  the  property  divi- 
sible amongst  his  creditors  under  the  liquidation, 
and  that  Mr.  Godber  might  be  directed  to  pay  the 
same,  after  deducting  legacy  duty  and  costs,  to 
W.  F.  Tasker,  the  trustee  under  the  liquidation. 

The  application  was  heard  on  the  22nd  Maj 
1879.  and  dismissed  with  costs.  From  this 
decision  Mr.  Witt  appealed. 

WmsloiB,  Q.C.  and  Bobson  appeared  for  the  ap- 
pellant.— ^The  principal  question  raised  was,  what  be- 
came of  the  estate  of  the  debtor  which  was  vested 
in  the  trustee  under  a  liquidation  by  arrangement 
after  the  trustee  had  obtained  his  release  r  The 
provisions  of  the  47th  section  of  the  Aot  relating 
to  the  close  of  a  bankrupts,  and  of  the  51st  section 
relating  to  the  release  of  the  trustee,  did  not  apply 
to  a  liquidation  by  arrangement  (sect.  125,  cL  9). 
In  the  case  of  bankruptcy,  by  rule  124,  np<«  the 
release  of  the  trustee,  any  outstanding  estate  at 
the  bfmkrupt  vests  in  the  registrar.  Sect.  125, 
cl.  9,  expressly  prevented  the  release  of  the 
trustee  from  operating  under  rule  124  as  in  bank- 
ruptey. There  was  nothing  in  the  rules  relating 
to  liquidations  to  show  in  whom  the  outstanding 
estate  of  the  debtor  vested.  The  court  below 
seemed  to  have  been  of  opinion  that  the  properly 
was  vested  in  the  debtor  and  not  in  the 
creditors. 

W.  P.  Beaie  for  Mr.  Godber. 

F.  Whinneiy,  for  Tasker,  submitted  to  the  dirao- 
tion  of  the  court 

The  Chiep  JxmoE. — In  a  liqudation  proceeding  aO 
the  property  of  the  debtor  vests  in  the  tmatee  t»T 
virtue  of  sect.  125,  snb-sect.  5,  and  is  distribnted 
by  him  amongst  the  creditors.  When  the  trastee 
is  released,  he  has  no  further  aofave  duties  to  per- 
form ;  but  how  can  an  estate  which  is  vestea  in 
him  be  divested  out  of  him  P  There  is  nothing  in 
the  Act  to  take  it  out  of  him.  The  estate  remains 
in  him  still,  and  it  is  the  duly  of  the  trustee, 
under  the  direction  of  the  court,  to  distribute  any 
outstanding  property  amongst  the  creditors.  In 
this  case  the  executor  of  the  testator  raisea  no 
difficulty.  He  is  ready  to  pay  the  monery  over, 
and  is  entitled  to  have  a  proper  receipt.  The 
trustee  is  competent  to  give  him  one,  and  moat  do 
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80.  The  order  of  the  court  below  mnat  be  dis- 
charged.   CoBtB  of  all  parties  oat  of  the  estate. 

Solidtors  for  the  appellant,  Linkktter  ard  Go.,Tar 
Broomhead,  Wightman,  and  Moore,  Sheffield.  ^ 

Solidtors  for  the  respondent.  Sharp  '  and 
UnUhome,  for  /.  Bunting,  Ohesterfleld. 


HIGH    COURT   OF   JUSTICE. 

OHANOEBY  DIVISION. 

Friday,  May  9. 

(Before  F&t,  J.) 

Gbosthwaite  «.  D2AH.(a) 

ConttrnetUm  o/vnU — Tima  of  vetting — Tenanit  in 

common  or  joint  tenant*. 
A  ieetator  hy  hit  wiUga»e  the  interett  on  a  turn  of 
itoek  to  his  niece,  J.  L.,  only  «o  long  a*  the  con- 
tinued unmarried;  but  in  case  she  married  or 
died  unmarried,  he  declared  that  the  stock  was 
then  "to  be  divided  between  the  brothers  and 
titters  of  the  said  J.  L.  or  their  ehUdren."  J.  L. 
had  ti»  brothers  and  tittert  living  at  the  tettator's 
death,  ono  of  whom,  E,  if.,  died  in  th«  lifetime  of 
J.  L.,  Itaiemg  two  chitdinn,  onl/y  one  of  whom 
died  in  the  lifetime  of  J.  L.  J.  L.  died  wn- 
married, 
field,  that  the  two  ehOdren  of  B.  M.  at  her  death 
took  vested  interests  in  one-sixth  of  the  fund, 
tutjeet  to  the  Ufe  interest  of  J.  L„  and  that  they 
took  as  tenants  in  common. 

Jaios  Lbb,  by  his  will  dated  the  18th  Jalj  1849, 
g»Te  the  following  legM^ : 

I  give  ajid  beqneatii  to  my  nieoe  Jane  Lee  the  yearly 
interest  of  lOOOi.  Bunk  Stock,  free  of  Ief;aoy  duty,  only  go 
Ions  as  ahe  oontinnea  nnmarried ;  bnt,  in  case  the  duutt 
or  die  nnmorried,  then  the  said  snm  of  lOOOl.  Bank  StooK 
is  to  be  divided  between  the  brothers  and  sisters  of  the 
said  Jans  Lee  or  their  children. 

The  testator  died  on  the  23rd  Deo.  1850,  and  bis 
will  was  proved  on  the  3rd  Jan.  1851. 

On  the  24th  Jaly  185«  a  bill  was  filed  for  the 
administration  of  the  testator's  estate  and  the 
execution  of  the  trusts  of  his  will,  under  the 
direction  of  the  Court  of  Chancery ;  and  on  the 
5th  Deo.  1856  a  decree  was  made  directing  certain 
accounts  and  inquiries,  in  answer  to  which  the 
diief  clerk  made  his  certificate,  dated  the  let  July 
1857,  from  which  it  appeared  that  the  person  the 
testa^r  meant  by  the  description  of  his  niece, 
Jane  Lee,  was  Jane  Dean,  otherwise  Lee,  the 
daughter  of  Henry  Lee,  the  testator's  brother, 
who  had  assumed  the  name  of  Dean  instead  of 
that  of  Lee;  that  Jane  Dean  had  never  been 
married ;  that  Henry  Dean  died  in  June  1851 ; 
that  he  had  seven  children,  of  whom  one  named 
Hannah  died  in  the  testator's  lifetime,  without 
having  been  married,  and  the  remaining  six — 
Heniy,  George,  Ann,  Mary  Ann  Wright  (widow), 
Elizabeth  Masters  (wife  of  William  Masters),  and 
Edward — survived  the  testator ;  that  Henry,  the 
younger,  died  on  the  11th  Feb.  1854,  leaving  one 
child  only,  Henry  George  Dean,  his  personal 
representative. 

jBy  an  order  made  on  further  consideration  on 
the  18ch  June  1858,  it  was  ordered  that  lOOOLNew 
Three  per  Cent.  Annuities,  part  of  a  larger  snm  of 
like  annuities  standing  in  the  name  of  the  accoun- 
tant-general in  trust  in    the   cause,  should    be 

(a)  Bspsrtsd  Iv  FXASK  Evixs,  Esq.,  Barrtotsr^iXaw. 


carried  over  to  a  separate  account,  and  that  the 
income  thereof  Hhould  be  paid  to  Jane  Dean  darine 
her  life,  so  lon^  as  she  shoald  continue  unmarried. 
Jane  Dean  died,  without  having  been  married,  on 
the  16th  June  1878,  having  received  the  income 
up  to  a  short  time  before  her  death. 

The  remainder  of  such,  income  was  paid  out  on 
petition  to  her  administratrix,  and  three-sixths  of 
the  fond  in  court  <rere  in  Jan.  1879  transferred 
out  of  oourt  to  Henry  George  Dean,  Ann  Dean, 
and  Edward  Dean.  Elizabeth  Masters,  who  was 
entitled  to  one-sixth  part  of  the  1(XX)L  Three  per 
Cent.  Annuities  in  court,  subject  to  Jane  Dean's 
life  interest,  died  in  Jan.  1864,  leaving  two 
diildren  only,  Henry  Masters  and  Thomas 
Masters. 

Thomas  Masters  died  on  the  20th  Feb.  1878, 
having  by  his  will  appointed  Mary  Ann  Masters 
his  executrix. 

A  petition  was  now  presented  for  payment  out 
of  three-sixths  of  the  fund  remaining  in  court,  to 
Henry  Masters,  George  Dean,  and  Mary  Ann 
Wrignt,  Henry  Masters  claiming  the  one-sixth 
which  would  nave  g^ne  to  his  mother  had  she 
lived,  to  the  exclusion  of  Mary  Ann  Masters,  his 
brother's  executrix,  who  was  the  respondent  to 
the  petition. 

H.  M.  MiUs,  for  the  petitioner,  Heniy  Masters, 
contended  that  Henry  Masters  was  entitled  to  the 
whole  of  one-sixth  of  the  fund.  The  class  to  take 
was  to  be  ascertained  at  the  death  of  the  tenant 
for  life.  The  respondent  could  not  take  by  sub- 
stitution. As  between  themselves,  Thomas  and 
Henry  Masters  were  joint  tenants,  and  Thomas 
Masters  having  died  before  the  period  of  distri- 
bution, Henry  Masters  was  entitled  to  the  whole 
of  the  share  which  would  have  gone  to  Elizabeth 
Masters  if  she  had  survived.    He  cited 

Psnny  v.  Clarkt,  1 L.  T.  Bep.  N.  8.  537 ;  1  Se  O.  F. 
&  J.  425; 

Re  bibleu'i  TnuU,  37  L.  T.  Bep.  K.  S.  180 ;  L.  Bep. 
5Ch.  DiT.  494; 

Hobgen  y.  Nmle,  28  L.  T.  Bep.  N.  8.  681 ;  L.  Bep. 
UEq.4B; 

Timint  v.  Btadchouse,  27  Beay.  434. 
William  Barlier,  for  the  respondent,  contended 
that  Thomas  Masters  and  Henry  Masters  took 
vested  interests  as  tenants  in  common  in  the 
share  whioh  would  have  gone  to  their  mother  had 
she  survived  the  tenant  for  life.    He  relied  on 

Martin  v.  Holgate,  L.  Bep.  1  E.  A  L  App.  175. 
Fat,  J.  (after  reading  the  danse  in  the  will  and 
stating  the  facts).— The  question  is,  who  is  en- 
titled to  the  sixth  share  of  Elizabeth  Masters  in 
the  original  fund  paid  into  oourt  P  Does  it  go 
among  her  children  equally,  or  was  it  necessary 
that  Thomas  Masters  should  survive  Jane  Lee  or 
Dean  in  order  that  he  might  participate  in  the 
share  ci  Elizabeth  Masters  P  I  tbink  it  was  not. 
Martin  v.  Holgaie  is  not  a  direct  authority  on  the 
point,  the  gift  there  being  to  nephews  and  nieces, 
or  their  issue — not,  as  m  this  case,  to  brothers 
and  sisters,  or  their  children ;  bnt  it  is  indirectly 
an  authority,  for  "  issue "  in  that  case  was  held 
to  mean  children,  and  a  trust  to  divide  amongst 
the  issue  of  the  nephews  and  nieces  was  held  to 
be  an  original  gift  to  the  children,  and  to  extend 
to  a  daughter  of  one  of  the  nephews  who  had  died 
in  the  lifetime  of  the  tenant  for  life,  although 
such  daughter  had  also  died  before  the  tenant 
for  life.  I  think  that  on  the  death  of  Elizabeth 
Masters  her  two  children  took  a  vested  interest 
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in  one-sixth  of  the  fund,  aabject  to  the  life  interest 
of  Jane  Lea  The  second  qaeation  is,  whether 
the  children  of  Elizabeth  Masters — viz.,  Heniy 
and  Thomas  Masters — take  as  joint  tenants  or  as 
tenants  in  common.  I  am  of  opinion  that  the 
term  "divide"  applies  not  only  to  the  brothers  and 
sisters,  bat  to  the  children  of  brothers  and  sisters, 
and  that  Henry  and  Thomas  Masters  took  as 
tenants  in  common.  One-third  therefore  of  the 
fands  remaining  in  court  will  be  transferred  to 
Henry  Masters  and  Mary  Ann  Masters,  another 
third  will  be  transferred  to  the  aoooant  of  George 
Dean  or  his  children,  and  the  remaining  third  will 
be  transferred  to  the  aoconnt  of  Mary  Aon  Wright 
or  her  children. 
Solicitors :  MonckUm,  Long,  and  Oo. 


June  10,  11,  and  12. 

(Before  Fky,  J.) 

£0  Thx  Auiion  L:?e  Assurance  Socibit  ; 
Wimbtosb's  case,  (o) 

Company — Winding-up — Share  capital  and  ««• 
limiM  liability — Members — IdabUity  of  mem- 
hera  twt  shareholdere — Variation  of  memorandum 
of  association  by  articles — Reetijieation  of  register 
by  inserting  name — Companies  Act  1862,  ««.  23, 
00,  «x5,  9o. 

3%e  memorandum  of  assoeiaiion  of  a  life  assurance 
company  provided  that  the  liability  of  the  mem^ 
iers  shouUd  be  vnlimUed,  and  that  the  capital 
should  be  50,0002.  t»  5000  shares  of  101.  each. 
The    articles    of     assoeiaiion,    after    defining 
"  assurance  member "  as  a  person  holding    a 
subsisting  policy  for  the  whole  term  of  life  on 
the  terms  of  participating  in  the  profits  and  duly 
registered  as  a  member  of  the  company,  and 
defining   "  shareholder "   as  every  person   duly 
registered  as  a  holder  of  a  share  in  the  subserip- 
Hon  capital  (th^  temporary  subscription  capital 
aeiuaUy  paid  up  ^  the  shareholders),  provided 
that  the  company  should  consist  of  two  classes  of 
members,  the  shareholders  and  assurance  mem- 
bers, so  long  as  there  should  be  any  shareholders, 
and  aftenoards  of  the  assurance  members  only  ; 
thai  a  register  should  be  kepi  of  the  memhers 
(both    shareholders    and    assurance    membert)  ; 
that  one-fourth  share  of  the  profits  should   be 
paid  to  the  shareholders,  and  iha  other- three- 
fourths,  by    way  of   bonus,    to    the    assurance 
members ;    that  both  dosses  of  members  should 
have  votes;  and  that  the  payment  of  a  premium 
en  a  policy  whidi  would  entitle  the  holder,  if 
registered,  to  be  an  assurance  member,  should  be 
deemed  an  agreement  to  bseome  a  member  in 
respect  thereof.     W.  signed  and  sent  to  tlte  eomr- 
pony  a  proposal  for  a  policy  of  lOOOl.  lottA 
profits,  condMding  as  foUows :  "  I  further  agree 
to  emeeute  th»  articles  of  association,  or  any  dsed 
of  covenant  in  conformity  thereunth,  when  rsr 
quired."      The  proposal  was    accepted,  and   a 
policy  was  granted,  which  assured  to  W.  the  sum 
of  10002.,  attd  such  further  sums  as  should,  in 
pursuance  of  the  arlides  of  assoeiaiion,  rule*, 
and    regulations,  be    appropriaied    by  way  of- 
bonus,  and  provided  that  the  policy  of  asswranoe 
thereby  made  should  be  subject  to  the  articks, 
rules,  and  regulations  applicable,  as  if  tliey  had 
been  repeated  in  the  policy.     The  company  was 

(a)  BtsocMd  br  FiAix  Syabb,  Big.,  BHTiit«i>at.La». 


ordered  to  be  woimd-up,  and  up  to  the  dais  of  the 
order  W.  had  paid  aXL  premiums  on  the  pMMSf, 
but  neilher  her  name  nor  that  of  any  0/  A« 
assurance    members  had    been   entered  on  the 
register  of  members  of  the  company,  or  indudti 
in  the  retwm  of  members'  names  made  to  ike 
Begiatrar  of  Joint  Stock  Companies. 
Held,  that  W.  had  become  a  member  of  the  company 
within  the  ineaning  of  seel.  ^  of  the  Companiet 
Act  1862,  and  that  the  court  had  power  under 
ss.  35  and  98  to  rectify  tlie  register  of  memheri 
by  inserting  W.^s  name  therein,  and  to  settle  her 
on  the  list  of  eontribuieries. 
When  the  lidbility  of  members  of  a  company  is 
unlimited,  and  its  capital  is  divided  into  shares,  it 
does  not  necessarily  follow  that  the  shareholders 
are  the  only  persons  liable  as  members  of  the 
company. 
Tliere  is  nothing  in  the  Companies  Act  1862  m- 
consistent  urith  the  existence  of  a  company  which 
has  both  a  share  eapiUd  and  members  who  are 
not  shareholders,  but  have  constituted  themsdeei 
members  by  agreemenL 
Semble,  thai  where  a  memorandum  of  assoeiaiion 
embodies  particulars  not  required  by  the  staitUe, 
those  partieulaars  may  be  varied  by  the  article*  of 
association. 

The  Albion  Life  Assurance  Society  ww  in- 
oorporatod  on  the  ISth  Nov.  1863  under  tile  Qfn^ 
panies  Act  1862,  as-  a  company  wiMi  nnlimitad 
liability.  The  obj  aets  for  wuoh  the  oompany  was 
established,  as  set  forth  in  the  mwnorandnm-  of 
awociatiom,  ware :  The  granting  asBaraooes  am  a. 
single  life,  or  joint  lives,  and  en  survivorships,  OB 
for  limited  terms,  or  contingently  detarminabltb 
and  either,  with,  ot  withaob  particip«tion  in.  tl» 
profits  of  tkfr  oomipaay;  tha  parohaae  and- sale- of 
anmiitieai  and-  the  gikntisK  of  endowments  tut 
other  peziodioal  payments ;  me  advance  of  monegv 
on  personal  securities  on  contracts,  whether 
farther  seoared  by  aeeuranoea  effected  with  the 
company  or  notv  and  on  such  terms  as  tiie 
,  diraotors  shall  think  fit ;  and  all  other  bosinaas 
whatsoever  usually  effeioted  by  companies  or 
societies  of  the  like  nature,  and  the  doing  of  all 
such  matters  and  things  as  are  or  may  appear  to 
the  company  to  be  incident  or  conducive  to  thr 
objects  aforesaid,  or  any  of  them,  and  also  sudt 
additional  and  extended  objects  as  the  oompai? 
may,  from  time  to  time,  by  iv  resolution  pas8eil'bT° 
a  maiority  of  not  lees  than  two-thirds  of  snUL 
members  of  the  oompany  for  the  time  beinc 
entitled  to  vote  as  may  be  present,  in  penoa 
or  by  prosy,  at  an  extraordinary  general  meeting- 
of  the  oompany  to  be-  called  for  that  purpose^ 
determine  and  reeolve  npon. 

Tie  4th  and  5th  clauses  of  the  memoTsadnmat 
aaeooiatioB  were  as  followe : 

4th.  The  liabiliiy  of  members  la  nnlimited. 
5th.  The  capital  of  tih»  company  ia  50,0001.,  dMM 
into  5000  Bhaies  of  lOi.  aaofa. 

In  the  Ist  clause  of  the  articles  of  associatioB 
the  term  "  assnranoe  member "  was  defined^  *i 
meaning  "  every  person  fat  the  time  being  hdding 
a  subsisting  policy  of  assurance  with  the  compauy 
for  the  whole  term  of  life  oa  the  terms  of  partici- 
pating in  the  profits  of  the  company,  and  duly 
registered  as  a  member  of  the  company." 

"  Shareholder  "  was  defined  as  meaning  "  every 
person  who  is  duly  registered  as  a  holder  of  a 
share  or  shares  in  the  sobscriptioo  capital ;" 
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•nd  *'  subscription  oipitat "  was  defined  aa 
meaniog  "the  temporary  anbnoriptioii  capital 
actually  paid  ap  by  the  BharebolderB." 

The  other  claaaes  of  the  articlea  of  association, 
which  are  material,  were  as  foUovs : 

2.  Tlie  oompany  shall  oonsist  of  two  classes  of  mem- 
bers, namely,  the  shareholders  and  aagnranoe  members 
for  the  time  being,  so  long  as  there  shall  be  any  share- 
holders, and  afterwards  of  the  assmranee  members  lor 
the  time  being  only,  and  the  directors  shall  oaoae  a 
register  of  the  members  of  the  company  (both  share- 
holders and  assurance  members)  to  be  kept  in  one  or 
more  books,  in  accordance  with  tiie  Comscuiies  Act  1862, 
Beet.  25,  and  the  other  recriitrements  of  the  statntes. 

5.  The  snbsenptioncaintal  shall  betkesom  of  50,0001., 
■nbjeot  to  be  increased  ae  hareinafber  mentioned,  and 
shall  be  divisible  into  5000  shares  of  101.  each,  and  shall 
be  subject  to  be  paid  off  aa  hereinafter  proTided,  and  in 
the  meantime  shall  be  deemed  a  "  guarantee  fund,"  oyer 
tuid  above  the  aocnmulatians  from  or  in  respect  of  profits, 
and  the  amount  of  all  the  atfbaeiiption  capital  &om  time 
to  time  aetnally  paid  up  shall  be  earriod  to  a  distinct 
aooonnt,  and  be  called  the  "gnanuttee  taad." 

11.  The  ^^eneral  funds  of  the  oompaoy  other  than  the 
"subscription  capital"  shall  be  called  the  "  assurance 
fund,"  and  shall  oonaiat  of  all  premiums,  fines,  and  other 
moneys  to  be  reoeived  b^  the  eompany  in  respect  of 
.policies  of  assniaaoe,  annmtiea,  or  endowments  originally 
granted  or  undertaken  by  the  conqiany,  and  of  preminms 
on  the  issue,  re-issos,  or  sale  of  shares  in  the  subscription 
capital,  and  of  the  profits  and  interest  arising  from  the 
subscription  capital  or  guarantee  fund,  and  of  all  bonoses 
allotted,  but  payable  in  reversion  with  the  amn  assured, 
and  of  aU  ouier  moneys  to  be  reoaired  by  the  oompaay 
in  the  course  of  their  business,  and  of  all  aocomulatienB 
of  interest  or  otherwise,  and  the  assnranoe  fund  diall  be 
the  fund  appUcabls  for  the  payment  of  interest  on  the 
■hares  in  the  subseriptian  capital,  and  of  audi  other 
engagements  and  liabimdea  of  the  oompoay  as  the  direc- 
tors ircHn  time  to  time  think  fit  to  p^y  thereout. 

12.  .  .  .  The  directors  shall  declare  the  amoont  which 
.  .  .  may  [at  certain  periods]  be  saf^  dealt  witii  as  net 
profits  of  the  "  assurance  fund." 

13.  The  amonnt  of  net  profits  so  declared  shall  be 
appropriated  as  follows,  viz.,  one-fourth  part  thereof 
among  the  shareholders  (if  any^,  and  tiie  three-fourth 
parts,  or  the  whole  (if  the  subscription  capital  shall  have 
been  paid  off)  byway  of  bonus  among  the  holders  of  such 
poUoiss  issued  or  undertaken  by  uie  company  on  the 
terms  of  jiartioipating  in  profits^  as  shall  be  subsisting 
at  the  period  fixed  for  each  periodical  aoconnt,  and  on 
which  at  least  five  years'  preminms  shall  be  paid  in  full, 
according  to  a  ctdoulation  to  be  made  by  the  aotoaiy  of 
the  company,  either  alone  or  together  with  such  other 
person  or  persons  as  the  directors  siiall  appoint,  and 
to  be  approved  by  the  directors,  regard  being  nad  to  the 
dates  of  the  policieq,  the  ages  of  the  lives  thereby 
aaaored,  and  tbe  other  cuoomstasiees  of  lite   several 

14.  At  any  time  after  it  shall  have  been  ascertained 
on  any  investigation  of  the  affairs  af  the  oompany  that 
the  amonnt  of  net  profits  standing  to  the  credit  of  the 
"aasoranoe  fund"  is  equal  to  double  the  amount  of 
4te  bonuses  which  will  be  payable  to  the  shsireholders 
if  this  daose  is  acted  upon,  the  disaetOTS  shall  (hot  not 
wtthoat  the  previons  sanetioa  of  an  extroordinsiy 
.general  meeting  .  ■  .  )  repay  to  each  shareholder  the 
amount  of  capital  actually  paid  up,  or  treated  as  paid 
up,  in  respect  of  his  shares^  witii  a  bonus  of  50  per  cent, 
an  tiM  amonnt  actually  paid  up,  or  treated  as  paid  up 


15.  In  case  the  sobseription  csfiital  shall  be  so  paid 
off,  the  "goaiantee  fund"  shall  therenpon  be  discon- 
tinued, and  the  shareholders  shall  be  discharged,  as 
respects  the  company,  and  indemnified  by  the  company, 
as  respeots  stnmgeni,  from  all  further  obligations  and 
hahilities  in  respect  <tf  their  shares,  and  from  all  ihe 
rales  and  regnlatiops  of  the  company,  except  as  to  any 
past  breadieB  thereof,  and  the  olanses  and  i>rovisiaiis  in 
these  presents  contained  shall  be  ttmsidered  at  an  end, 
so  far  as  the  same  apply  to  the  shareholders.  And  the 
balaneo  then  standing  to  the  credit  of  the  "  assurance 
t'nnd" '  shall,  together  with  all  acnumnlations  and  additioDH 
litercto,  thenceforth  be  the  only  fnsd  for  receiving  and . 


paying  all  moneys  in  respect  of  the  transactions  of  the 
company. 

22.  .  .  .  An  application  for  shares  signed  by  the  appli- 
cant, or  the  pavment  ...  of  the  deposit  in  respect  of 
any  shares,  shall  be  deemed  to  be  an  acceptance  by  him 
of  such  number  of  shares  ...  as  shall  be  allotted  .  .  . 
and  shall  also  be  deemed  to  be  an  agreement  on  his  part 
to  became  a  member  of  the  oompany  in  respect  of  such 
shares. 

52.  An  extraordinary  general  meeting  shall  be  called 
by  the  board  whenever  any  members  of  the  oompany,  not 
leisa  than  five  in  number,  holding  in  the  aggregate  not 
less  tlum  500  shares  or  assurances  in  the  company  to  the 
amount  of  50001.,  or  not  less  tiian  250  shares,  and  also 
assurances  to  the  amount  of  2600i.,  shall  deliver  to  the 
manager,  or  seeretaiy,  or  leare  at  the  chief  office,  a 
requisition  stating  foUy  the  «b)eot  of  the  meeting,  and 
sipiedby  tiie  leqniaitiausts. 

58.  Wheoever  the  board  shall  neglect  for  foorteen 
days  after  snob  deliveiy  at  Heaving  of  any  such  requisi- 
tion, to  call  a  meeting  in  acoiMaBoe  therewith,  the 
reqoisitionists  or  any  other  members  of  sneh  number  and 
qnalifieation  as  aforesaid  may  call  the  meeting  by  notice 
to  the  members. 

76.  On  every  qnestion  to  be  decided  by  a  poll,  every 
shareholder  entitled  to  vote  thereat  shall  have  one  vote 
in  respect  of  his  share  or  shares  if  not  exceeding  five,  and 
an  aaditiCDal  vote  for  every  five  additional  shares,  bat 
ao  as  not  in  any  case  to  exceed  ten  votes  in  respect  of 
his  shares,  and  every  assurance  member  entitled  to  vote 
thereat  shall  have  one  vote,  if  the  pohoy  or  policies 
entitUng  him  amoont  to  lOOi.  and  do  not  exceed  5002. ; 
two  votes  if  snch  poUcT  or  poBcies  amonnt  to  more  than 
5001.  and  do  not  exceed  lOOiOI. ;  and  three  votes  if  such 
policy  or  pdi^ea  amoont  to  more  than  lOOOt. ;  but  no 
assurance  mand>ar  shall  be  entitled  to  vote  in  respect  of 
any  poliqy  until  at  least  two  years'  premiums  have  been 
paid  thereon.  In  the  meantime,  however,  he  shall  be 
entitled  to  be  preseot  at  general  meetings. 

80.  'Whanaver  the  same  person  shall  be  both  a  shaie- 
hddar  and  aasuranoe  member  he  shall  be  entitled  to 
vote  in  tight  of  his  qnahfieation  in  each  ot  those 
chazaoters.  .  .  . 

91.  The  qualification  of  a  director  shall  be  his  holding 
in  his  own  right  fif^  shares  or  an  assurance  with  tiie 
oompany  for  the  whole  term  of  life  in  the  sum  of  lOOOi. 
or  upwards.  .  .  ■ 

92.  Every  director  shall,  except  as  regards  the  first 
directors,  and  except  aa  regards  any  candidate  or  candi- 
dstaa  yiho  may  be  recommended  by  the  board  for  eleetion, 
have  been  the  holder  of  his  qnaJuying  shares,  policy,  or 
policies  for  at  least  six  months  next  preceding  late  day  of 
Meetion. 

144.  Bveiypoliey  .  .  .  shall  contain  a  praviso  to  the 
affect  that  it  is  to  talks  affect  and  be  satisfied  only  out  of 
the  funds  and  property  of  the  company,  and  expressly 
neeativii^r  any  parwmal  liability  oa  the  port  of  the  share- 
holders or  other  ssembers. 

158.  No  person  'riiall  be  entitled  to  be  registaiad  aa  a 
member  of  the  oompany  in  Tsspeot  of  any  policy  natil  he 
shall  (if  required  by  tike  directors  so  to  do)  have  signed 
an  agreement  to  become  a  Bismber  of  the  oompoOT.  The 
payment  of  a  premium  on  a  policy  which  would  entitle 
the  holder,  if  registered,  to  be  an  assurance  member,  shall 
be  deemed  to  be  an  agreement  to  -become  a  member  in 
respeot  thereof . 

The  eompany  kept  a  register  containing  the  list 
of  shareholdezs  in  the  nsnal  form,  and  in  another 
book  or  other  books  a  list  ot  all  the  polioy- 
holders  was  kept  with  full  particalara  respecting 
them,  whether  participating  in  profits  or  not.  'J^ie 
compaay  made  a  return  to  the  Begietrar  of  Joint- 
Btook  Companies  of  the  shareholders,  bat  not  of 
the  assnrance  members.  At  the  foot  of  the  printed 
taUes  of  the  rate  of  assnrance  there  was  a  statement 
that  the  oompany  was  founded  on  the  purely 
mutual  principle,  with  a  guarantee  fond  for  the 
secority  of  its  members,  but  that  the  members 
had  the  power  to  pa^  it  off,  after  which  the  eom- 
yiany  would  be  entirely  matnal,  and  the  whole 
protits  belong  to  the  aatiurml. 

Miss  Susanna  Mury  Winstone,  iu  lilay  1873« 
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signed  a  written  proposal  for  an  assurance  on  her 
life  with  the  company  for  IC'OOI.,  with  pixitita.  At 
the  foot  of  this  proposal  were  the  following  words  : 
"  And  I  further  agree  to  execute  the  articles  of 
assodation,  or  any  deed  of  coTeuant  in  conformity 
thereto,  when  required. 

On  the  1 1th  Jane  1873  a  policy,  exeonted  by  the 
company,  but  not  executed  by  Misa  Wiustone,  was 
issued  to  her,  whiob,  so  far  as  material,  was  as 
follows : 

Single  Life. 
Whereas,  Sosanna  Marjr  Wiustone  .  .  .  spinster  (here- 
inafter oalied  the  assured)  has  signed  a  proposal,  dated 
the  17th  May  1873,  to  beoome  a  member  of  and  to  effect 
an  assurance  with  the  aboTe-named  society  in  the  sum  of 
lOOOI.,  npon  the  life  of  herself,  for  the  term  of  snch  life, 
and  has  delivered  to  the  said  society  a  declaration  in 
writing,  dated  the  20th  May  1873,  signed  by  the  said 
assured,  tonohing  the_  age,  health,  and  other  circnm- 
Btanoes  and  habits  of  life  of  the  said  assured,  and  it  has 
been  agreed  that  snch  proposal  and  declaration  shall 
form  the  basis  of  the  contract  between  the  said  assured 
and  the  said  society.  And  whereas  the  said  society  has 
agreed  to  effect  the  said  proposed  assurance  (subject  to 
such  proposal  and  declaration,  and  to  the  stipulations 
and  conditions  hereinafter  contained  and  referred  to),  at 
tiie  premium  of  361.  yearly,  payable  on  the  7^  June,  and 
has  receiyed  from  the  said  assured  the  sum  of  361.  as  the 
premium  for  such  assurance  up  to  the  7th  June  1874  indn- 
dve.  Now,  these  presents  witness  that,  if  the  said 
assured  shall  die  before  or  npon  the  7th  June  1874, 
or  if  she  shall  survive  that  day,  and  the  said  assured, 
or  her  executors,  administrators,  or  assigns,  shall  on  or 
before  the  7th  June  in  even  year,  conunenoing  from  the 
said  7th  June,  during  the  me  of  the  said  assured,  pay 
unto  the  sociel?  at  the  office  of  the  said  society  the  like 
annual  premium  of  36i.,  then  the  subscription  capital, 
guarantee  and  assurance  funds,  and  other  proper^  of 
the  said  society  shall,  after  proof  of  the  death  of  the  said 
assured,  be  subject  and  liable,  according  to  the  provisions 
of  the  articles  of  association,  rules  and  regulations  of  the 
said  society,  to  pay  to  the  said  assured,  her  executors, 
admimstrators,  or  assigns,  within  three  odendar  months 
after  such  satisfactory  evidence  as  provided  by  the  con- 
ditions printed  on  the  back  hereof  shall  have  been 
zeoeiTed  at  the  office  of  the  said  society;  the  sum  of  lOOOl. 
of  lawful  British  money,  and  such  further  sum  or  sums 
(if  an^)  as  shall,  in  pnrsnanoe  of  the  said  artidea  of 
association,  rules,  and  regulations,  be  appropriated  by 
the  way  of  bonus  or  addition  to  this  policy.  But  no 
member,  director,  or  shareholder  (^  orin  the  said  society, 
nor  his  or  her  heirs^  executors,  or  administrators,  shul 
be  in  any  wise,  individually  or  personally,  liable  or  sub- 
ject to  any  claim  or  demand  whatsoever  by  virtue  or  in 
respect  of  his  policy.  Provided,  nevertheless,  that  this 
pohoy  and  the  assnrance  hereby  made  shall  be  subject 
and  liable  to  the  several  terms,  conditions,  and  regula- 
tions printed  and  written  on  the  back  herera,  and  to  the 
said  articles  of  association,  rules,  and  regulations  of  the 
said  society,  so  far  as  the  same  can  be  applicable,  in  the 
same  maimer  as  if  the  same  were  respectively  repeated 
and  incorporated  in  this  policy. 

miss  Winstone  kept  up  this  policy,  and  paid 
all  preminms  in  respect  thereof  np  to  the  1st 
March  1878,  when  a  compulsory  order  was  made, 
on  petition,  to  wind-up  the  company  on  the  ground 
of  insolyenoy. 

The  shareholders  having  been  settled  on  the  list 
of  oontribntories  company,  a  summons  was  taken 
out  to  settle  the  assurance  members  (including 
Miss  Winstone)  on  such  list,  and  for  leave  to 
rectify  the  register  of  members  of  the  company 
by  inolnding  therein  the  assurance  members  whose 
names  had  not  been  registered  in  accordance  with 
clause  2  of  the  articles  of  association.  This 
Bammcms,  in  the  case  of  Miss  Winstone,  was 
adjoamed  to  be  heard  by  Fry,  J.  in  chambers,  and 
by  him  adjourned  into  court. 

/.  H.  Boome  (Olas$e,  Q.C.  with  him)  for  the 
official  liquidator. — Persons  who,  like  Miss  Win- 


stone, have  taken  policies  in  the  company  and 
subscribed  the  proposal  have  beoome  assured 
members  of  the  company,  and  are  liable  to  be 
placed  on  the  list  of  contribntoriei).  The  fact 
that  the  names  of  such  assured  members  have  not 
been  placed  on  the  register  of  shareholders  makes 
no  difference.  The  register  can  be  rectified  under 
sect.  35  of  the  Companies  Act  1862.  This  can  be 
done  whether  the  company  is  limited  or  un- 
limited : 

Portal  T.  Smment,  34  L.  T.  Bep.N.  S.  318 ;  35  L.  T. 
Eep.  N.  S.  882;  L.  Bep.  1  C.  P.  Div.  201,  664. 

Under  sect.  11  of  the  Companies  Act  the  memor- 
andum of  association  when  registered  binds  the 
company  and  the  members  as  if  each  member 
had  executed  it,  and  therebycovenanted  co  observe 
all  its  conditions.  In  Be  The  English  and  Iriik 
Church  and  UnivertUy  Aisuranee  Society  (8  L.  T. 
Aep.  N.  S.  724;  1  Hiem.  &  Mil  85)  it  was  beld 
that  the  poliOT-holders  who  participated  in  profits 
were  not  liable  as  partners ;  bat  in  that  case  the 
amount  of  the  bonuses  was  dependent  on  the 
decision  of  the  shareholders.  [Fbt,  J.  referred  to 
Be  Profetsional  Life  Asniranee  Gompcaiy  (17  L.  T. 
Bep.  N.  S.  631 ;  L.  Bep.  3  E(^.  668 ;  lb.  3  Ch.  App. 
167.]  That  oase  is  distinenishable,  for  here  the 
members  have  the  right  of  voting  and  the  entire 
control  and  management  of  the  company. 

Riggvnt,  Q.C.  and  W.  Hatfield  Green,  for  certain 
oersons  having  liberty  to  attend,  referred  to  the 
t)ompanies  Act  1862,  sects.  10,  22,  23,  and  38,  and 
to  clause  153  of  the  articles  of  association. 

Fischer,  Q.C.  and  Hadley,  for  Miss  Winstone, 
contended  that  she  was  not  liable,  and  cited 

The  Ckjmpanies  Act  1862,  sects.  11, 12, 14, 85, 26, 27, 
35,38; 

AMmry  ComDany  v.  Biche,  38  L.  T.  Bep.  N.  S.  4S0: 
L.  Bep.  7  E.  ft  I.  App.  653; 

Duke's  eats,  34  L.  T.  Bep.  N.  S.  713;  L.  Bep.  1  Ch. 
Div.  620; 

Button  V.  ScorboroMaHHoM  Company,  12  L.  T.  Bep. 
N.  S.  228,  289 ;  2  Dr.  &  Sm.  Sll ; 

SM^ll's  case,  17  L.  T.  Bep.  N.  S.  363 ;  L.  Bep.  SCh. 


App.  119 ; 
jindle: 


Lindley  on  Partnerships,  bk.  1,  oh.  1,  s.  5. 
Their  arguments  are  soflSoienfely  noticed  in  the 
judgment. 

No  reply  was  called  for. 

F&T,  J. — The  question  which  I  have  to  decide  is, 
whether  Miss  Winstone  is  or  is  not  a  contributory 
of  the  Albion  Life  Assurance  Society,  which  is 
being  wound-up.  The  38th  section  of  the  Companies 
Act  1862  provides  that  "  in  the  event  of  a  company 
formed  nnder  this  Act  being  wound-up,  every 
present  and  past  member  of  snch  company  shall 
be  liable  to  contribute  to  the  assets  of  the  com- 
pany to  an  amount  sufficient  for  payment  of  the 
debts  and  liabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  the  winding-up,  and  for 
the  payment  of  such  sums  as  may  be  required 
for  the  adjustment  of  the  rights  of  oontribntories 
among  themselves,"  subject  to  certain  qoalifioa- 
tions.  If  Miss  Winstone  be  liable  to  contribute 
to  any  one  of  these  three  matters,  and  is  a  member 
of  the  company,  then  she  will  be  a  contributory. 
The  question  therefore  is  simply  whether  she  is  or 
is  not  a  member  of  the  company.  Now,  to  answer 
that  question  I  must  go  back  to  the  23rd  seotioa 
of  the  Act,  which  contains  a  definition  for  the 
purposes  of  the  Act  of  members  of  the  company, 
and  it  provides  that  the  sabacribers  of  the  memor- 
andum of  asBociatinn  of  the  company  and  "  every 
other  person  who  has  agreed  to  beoome  a  member 
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of  a  company  nnder  tbis  Ajot,  and  whose  name  is 
entered  on    the  register  of  members,  shall    be 
deemed  to  be  a  member  of  the  company."    Miss 
Winstone  did  not  sabscribe  the  memorandnm  of 
association,  and  therefore  I  have  to  ask  myself 
with  regard  to  her,  first,  has  she  agreed  to  become 
a  member  of  the  company  ?  and,  secondly,  is  her 
name  entered  on  the  register  of  members  P    Now, 
has  she  agreed  to  become  a  member  of  the  com- 
nany?    That  is   a  qaestion  of  fact.    What  she 
has  done  is  this  :  On  the  1st  May  1873  she  signed 
and  sent  to  the  company  a  paper  which  is  called 
a  life  proposal,  and   which  is  indorsed   outside 
"The    Albion   Life  Assurance    Society,  on   the 
mntnal  principle."    By  that  proposal  she  stated 
certain  particulars  with  regard  to  her  life,  which 
were  important,  with  a  view  to  the  policy  intended 
to  be  issued.    She  applied  for  a  policy  of  lOOOZ. 
yearly,  with  profits,  and  she  signed  a  declaration 
with  regard  to  the  truth  of  the  preceding  particu- 
lars.   It  winds  up  in  these  words:  "I  farther 
agree  to  execute  the  articles  of  association  or  any 
deed  of    covenant  in   conformity  thereto    when 
required."    It  is,  in  my  judgment,  impossible  to 
consider  that  to  be  anything  else  than  an  acqui- 
escence on  the  part  of   Miss  Winstone  in  the 
articles  of  association  of  the  company.    Her  pro- 
posal was  accepted  by  the  society,  and  accordingly 
a  policy  was  issued  to  her,  which  bears  date  tne 
11th  June  1873,  which  describes  the  society  as 
being  on  the   mutual  principle.    [His  Lordship 
read  the  policy.]      Upon  that  policy  Miss  Win- 
stone    has    acted   in    this  sense,   that    she    has 
from  the  time  of  its  grant  down  to  the  winding- 
up   of   the   company  paid  the   premiums  upon 
the   policy.      Tnat   document,    acted    upon   in 
that  way  by  her,  appears  to  me  to  be  a  second 
accession  by  her  to  th»  terms  of  the  articles  of 
association  of  the  company.    It  therefore  becomes 
necessary  to   consider  what  those  articles    are. 
Now,  in  the  first  clanse  they  define  "  assurance 
members "  and  "  shareholders."    [His  Lordship 
read  the  first  clause  of  the  articles.]    The  second 
artide  then  states  the  classes  of  members.    [His 
Lordship  read  the  second  article.]    Nothing  can 
be  plainer  therefore  than  the  intention  that  every 
person  holding  a  policy  such  as  that  held  by  Miss 
Winstone  shall  be  a  member  of  the  company. 
Then  the  13th  article  provides  for  the  division  of 
the  profits  of  the  company  io  this  manner,  that 
one-ioarth  is  to  go  to  the  shareholders  and  three- 
fourths  are  to  be  divided  by  way  of  bonus,  giving 
the  holder  the  ri^ht  to  participate  in  the  profits. 
Then  the  76th  article  gives  votes  to  shareholders 
and  to  assurance  members.    The  80th  provides  for 
the  case  of   an  assurance  member  being  also  a 
shareholder;  and  the  153rd  article  provides  that 
the  payment  of  a  premium  upon  the  policy  which 
woaCd  entitle  the  holder,  if  registered,  to  be  an 
assurance  member,  shall  be  deemed   to  be  an 
agreement  to  become  a  member  in  respect  thereof. 
Now,  looking  at  the  articles  of  association,  and 
having  come  to  the  conclusion   I  have  already 
expressed,  that  Miss  Winstone  had  acceded  to 
them,  it  appears  to  me  impossible  to  contend  that 
she  had  not  agreed  to  become  an  assurance  mem- 
ber  of  the  company,  and  that  that  proposal  on 
ber  part  had  not  been  accepted  by  the  company. 
I  hold  therefore  that  she  had  agreed  to  become  a 
member  of  the  company.   The  next  question  arises 
upon  the  last  words  of  the  23rd  section  of  the 
Act,  namely,  those  which  require  that  the  person 


who  is  to  be  a  member  shall  be  one  whose  name 
is  entered  on  the  re^ster  of  members.    It  is  ad- 
mitted that  Miss  Winstone's  name  was  not  on  the 
register  of  members,  and  if  matters  rested  there 
of  course  the  definition  would  not  be  satisfactory. 
That  appears  to  me,  under  the  circumstance.", 
immaterial,  and  for  this   reason,  that  the   35tU 
section  of  the  Act  gives  a  power  to  correct  or  to 
rectify  the  register.  The  98th  section  provides  that 
"as  soon  as  may  be  after  making  an  order  for 
winding-up  the  company  the  court  shall  settle  » 
list  of  contributories,"  which  is  the  very  operatiou 
I  am  now  concerned  in,  "  with  power  to  rectify 
the  register  of  members  in  all  cases  where  sucu 
rectification  is  required  in  pursuance  of  this  Ace." 
Now,  I  understand  that  to  refer  to  the  35th  sec- 
tion, and  the  35th  section  requires  the  reotificatiou 
of  the  register  "  where  the  name  of  any  person  is, 
without  sufficient  cause,  entered  in  or  omitted 
from  the  register  of  members  of  any  company 
under  this  ^t."    It  appears  to  me  that  in  thi« 
case,  if  the  name,  as  I  understood  was  the  case, 
has  been  omitted  from  the  register,  it  has  beeu 
omitted  without  sufficient  cause,  and  therefore  I 
think  it  is  my  duty  to  require  that  the  register  be 
rectified,  if  it  be  necessary.    It  has  been  argued 
before  me   that  this  is  not  a  case  in   which  the 
court  ought  to  or  can  rectify  the  register.    It  is 
said  it  is  immaterial  to  the  creditors  whether  the 
register   be   rectified  or  not.  ^  I  confess  I   have 
listened  to  that  argument  with  some  surprise. 
The  authority  cited  in  support  of  it  was  SiehM'n 
ease  (sup.),  where  the  official   liquidator  of  the 
company  mero  molu  applied  to  substitute  A  for 
B.,  it  not  being  shown  whether  A.  or  B.  was  the 
contributory;   but  that  it  is  immaterial  to  the 
creditors  whether  a  contributory  is  put  on,  or 
somebody  is  put  on,  in  the  place  of  that  contri- 
butory, seems  to  me  rather  a  remarkable  proposi- 
tion.   The  argument  has  been  supported  by  the 
observation  that  Miss  Winstone's  name  has  not 
been  returned  to  the  Begistrar  of  Joint  Stock  Com- 
panies.   That  may  well  be ;  yet,  if  the  creditors 
of  the  company  are  entitled  to  the  conlribntiou  of 
the  contributory,  it  cannot  be  immaterial  to  them 
that  her  name  should  be  left  oS  entirely.    It  is 
then  said  that  the  policy-holders  may  have  no 
right  against  Uiem.    That  may  or  may  not  be  the 
case.    That  is  a  point  which  I  cannot  now  deter- 
mine. The  98th  section  requires  me  to  enter  Miss 
Winstone  as  acontributory  if  she  be  liable  in  respect 
of  an;  one  of  the  three  classes  of  liabilities  to  which 
I  have  referred.    I  think  therefore  this  lady  iu 
terms  satisfies  all  the  definitions  of  a  member 
contained  in  the  23rd   section  of  the  Act.    Bat 
then  two  arguments  have  been  addressed  to  me— 
one  based  upon  the  memorandum  of  association, 
and  the  other  upon  the  structure  of  the  Act  of 
1862.    The  first  of  those  arguments  is  this,  that 
the  articles  of  association  cannot  modify  or  vary 
the  conditions  of  the  memorandum  of  association, 
and  that  the  memorandum  of  association  in  this 
case  provides,  in  effect,  that  the  shareholders,  and 
shareholders  only,  shall  be  members  of  the  present 
company.    Now,  in  the  first  place,  in  my  judg- 
ment, the  memorandum  of  association  doe.i  not 
say  that.    The  fourth  clause  of  the  memorandum 
says  that  the  liabilities  of  the  members  are  un- 
limited.   The  fifth  clause  provides  that  the  capital 
of  the  company  is  to  be  60,0001.,  divided  into  5000 
shares  of  102.  each,  and  is  totally  silent  as  to  who 
the  members  are  to  be.    It  is  said  that  you  vaaj 
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infer  that  the  members  are  to  be  Bharefacdders 
only.  Wby,  I  do  not  know.  TThere  is  the  sileaee 
uf  the  memontcdtcm  and  the  fact  that  it  is  possible 
that  other  person's  than  shareholders  may  combine 
1  o  become  members  of  the  society.  It  appears  to 
me  that  observation  is  'somewhat  corroborated  by 
this  fact,  that  the  memorandam  of  aasociation, 
which  defines  the  objects  of  the  company,  men- 
tions as  one  of  the  objects  the  granting  of  the 
poUcy  with  participation  in  the  profits  T>f  the 
company.  It  might  well  be  that  the  participating  I 
policy-holder  'might  be  intended  to  be  a  imember, 
OS  was  in  fact  the  case  in  this  instence.  One 
farther  observation  Tetmuns  to  be  made  en  the 
argument.  The  argnment  has  as.<iTimed  that  every- 
thing which  is  in  the  memotaadnm  of  associatioa 
is  immntable.  I  am  not  con'vinoed  that  that  is 
the  case,  where,  as  in  this  instance,  the  memor- 
andam of  association  embodies  porticalarB  not 
required  by  the  statnte.  In  the  case  of  an  im- 
limited  company  each  as  this  is,  the  statute  does 
not  require  the  amount  of  capital  or  the  definition 
of  membership  to  be  expressed  in  the  memor- 
andum, and  if  then  we  frame  the  memorandam 
so  to  introduce  into  it  particnlars  not  re- 
anired  by  the  statute,  I  am  not  convinced  that 
those  particulars  are  immutable.  I  may  add  that 
the  observation  of  the  Master  of  the  Bolls  in 
Buke'aease  (sup.)  expresses  exactly  the  same  view. 
For  those  reasons  therefore  I  think  the  argument 
which  is  based  upon  the  memorandum  of  associa- 
tion, tmd  the  alleged  inconsistency  between  it  and 
the  articles  of  association  fails.  The  next  argument 
is  this :  it  is  said  that  the  Act  of  1862,  although 
it  defines  a  member  in  the  manner  I  have  pointed 
out  contains  other  sections  which  impose  a  third 
condition  or  predicate  upon  members  of  ivn  'un- 
limited company  where  there  is  a  share  xsapital. 
It  is  said  that  the  Act  contemplates  a  primarr 
division  of  companies  into  limited  and  nnlimited, 
and  a  division  of  the  nnlimited  companies  into 
those  which  have  and  those  which  have  not  share 
capital,  and  that  as  the  result  of  that  it  excludes 
the  possibility  of  a  company  existing  where  there 
is  both  a  share  capital  and  members,  who  are 
members,  not  as  shareholders,  but  in  some  other 
character.  Now,  of  coarse,  if  I  found  that  pro- 
hibition in  the  Act  I  should  be  bound  to  give  effect 
to  it.  It  is  quite  true,  as  has  been  pointed  out, 
that  there  are  many  clauses  which  provide  for  the 
registration  of  shares,  the  return  of  shares,  and 
so  forth,  where  the  sharehoMers  are  members  of 
a  company;  but  I  am  bound  to  say  that,  having 
attended  to  the  very  able  arguments  which  have 
been  addressed  to  me,  I  do  not  find  in  the  Act 
anything  which  is  inconsistent  with  the  existence 
of  a  company  which  has  both  a  share  capital  and 
members  who  have  constitated  themselves  such 
by  agreement  and  who  do  not  hold  shares.  Now, 
this  observation  must  also  be  made  on  that  part 
of  the  case.  Before  the  passing  of  the  Act,  it 
appears  to  me  to  be  incapable  of  doubt  but  that 
a  number  of  persons,  might  have  associated  them- 
selves together  in  a  partnership  on  the  terms  of 
certain  of  them  contributing  capital  of  the  com- 
pany, and  of  others  of  them  being  liable  to  the 
debts  of  the  partnership,  though  not  contributing 
to  the  capital — in  other  words,  that  a  partnership 
might  have  been  formed  which  would  have  con- 
sisted of  those  persons,  holders  of  shares  in  the 
capital,  and  other  persons  liable  to  debts  of  the 
partnership,  not    Loldcrj    of   tlioso    shnrcif,  and 


tiiat  such  partnership  might  have  been  fonned 
to  give  effect  to  the  scheme  of  this  asaooia- 
tion,  and  might  have  consisted  of  holders  of 
participating  pdioies  who  hod  contracted  to 
become  pernors  and  other  persons  oootri- 
bating  aa  a  gnar&ntee  fund,  and  subscribing 
on  the  footing  of  receiving  a  share  of  the 
profits.  That  would  be  perfectly  legal.  "Stm, 
the  Act  has  prohibited  the  formation,  after  the 
passing  of  the  Act,  of  any  association  consistiBg 
of  more  than  ten  persons,  for  the  purpose  irf 
carrying  on  banking,  and  it  has  farther  pra- 
hibitad  the  formation  of  any  association  consisting 
of  more  than  twenty  persons  for  the  purpose  of 
carrying  on  any  other  business  than  banking,  tbtt 
has  for  its  objects  the  acquisition  of  gain  to  the 
company,  association,  or  partnership,  or  by  the 
indtvidnal  members  thereof,  unless  it  be  registered 
under  the  Act  (sect.  4.)  In  my  judgment  the 
scheme  of  this  company  would  have  brought  it 
within  the  definition  of  a  company  which  has  for 
its  object  the  acquisition  of  gain,  having  regard 
to  the  decisions  which  have  been  oome  to  on  the 
meaning  of  the  word  "  t^n."  The  result  would 
be  therefore  that  if  this  company  should  have 
been  formed  at  common  law  before  the  passing  of 
the  Ant,  bat  shoald  not  carry  on  business,  exeeot 
as  a  registered  company,  after  the  passing  of  the 
Act,  and  oonld  not  be  registered  because  it  had 
the  'two  daoses  of  members,  the  Act  would  he 
indireoUy  permitting  a  Bpecies  of  partnenhip 
which  was  perfectly  legitimale  before.  That  is  a 
conclusion  which  cSear  words  would  undoubtedly 
iead  to,  if  such  words  had  been  found,  but  which, 
in  my  judgment,  I  ought  not  to  arrive  at  unless 
the  Act  M  clear  in  requiring  it.  Farther  tiiaa 
that  I  mast  add  that  the  23rd  section  containing 
in  itself  a  definition  which  is  intended  to  be  final 
and  conclusive  upon  a  member,  I  do  not  think  I 
ought,  without  being  clear  np>on  the  general 
structure  of  the  Act,  to  add  any  condition  or  pre- 
dicate to  the  condition  and  predicate  therein 
expressed.  I  have  already  p>ointed  out  that  I  do 
not  find  anything  which  appears  to  me  dear  to 
show  that  the  company  cannot  be  constitated  of 
the  two  classes  of  members,  and  therefore  I  hold 
that  that  argument  also  fails.  The  resnlt  there-' 
fore  is,  in  my  judgment,  that  Miss  Winstone  was 
a  member  of  the  company,  and  she  therefore  is  a 
eontribatory,  and  muse  be  placed  on  the  list 
accordingly,  and  if  neoesaary  the  register  of  mem- 
bers must  be  amended ;  but,  considering  that 
questions  will  nndonbtedly  arise  between  the  tito 
chtsses  of  members,  I  think  it  desirable  that  in 
placing  her  on  the  list  of  eontribatories  it  shooid 
be  indicated  that  she  is  placed  there  in  respect  of 
the  policy.  Probably  the  better  way  'would  he 
that  the  chief  clerk  should,  if  necessaiy,  divide 
the  list  of  eontribatories  into  three  classes — those 
coming  there  as  shareholders,  those  who  ore  there 
as  holders  of  polioiee,  and  those  who  are  there  in 
both  characters.  The  costs  will  come  out  of  the 
estate. 

Solicitor  tor  the  official  liquidator,  G.  Blagdtn. 

Solicitors   for   Miss   Winstone,   Banddll  and 
Aiigier. 

Solicitors  for  other  parties,  F.  I.  ChamivrUM, 
W.  H.  Bennett,  H.  W.  Woodforde. 
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QUEEN'S  BENCH  DIVISION. 

Tueaday,  April  I. 

(Before  CocKXUBK,  G.J.  and  Mxllok,  J.) 

Coujss  V.  The  Yxstrt  of  Faddimgton.  (a) 

lletropoUs  Local  Management  Act  (18  ^  19  Viet.  e. 
120),  teeia.  125-127— Fe«<ry,  duty  of,  to  ramova 
rvbliah—"  Biibbiak"  atul  "re/uae,"  what—Tota 
— ConitrwUion  ofeontraat. 

A  veatry  it  only  bound  under  aeeta.  125  to  127  o/tha 
Metropolia  Loecd  Management  Act  to  ratnova  aueh 
thmga  aa  aire  or  might  be  injurioua  to  tha  hedUh 
of  ike  inhabiiarUa.  The  veatry  of  P.  aold  to  tha 
plaintiff"  aU  tha  breeze,  dust,  cinders,  aahea,  dirt, 
offal,  garbage,  jUth,  amd  refuse,  lohioh  attall  be  eoU 
leeted  and  received  by  them  urithin  the  pariah  of  P. 
during  one  year  "  to  be  eoUeeted  by  the  veatry  and 
d«tivered  to  jAaiiUiff.  During  the  eoUeetion  the  aer- 
vrnnta  of  tha  veatry  appropriated  varioua  articles 
c(Med  "  tola  "  whiak  had  baan  thrown  into  the  duat- 
bina  by  the  ovmera,  in  order  to  be  got  rid  of.  The 
plaintiff  now  daiined  damagea  under  hia  contract 
for  the  value  of  tha  tola  ao  appropriated. 

Held,  that  the  plaintiff  could  not  recover,  aa  tha 
ierma  of  the  contract  applied  mdy  to  auch  refuaa 
aa  the  veatry  were  bound  to  remove  under  tJta  Act. 
That  there  waa  no  duty  eaat  upon  the  veatry  to 
remove  "  tota,"  but  only  aueh  thinga  aa  might  ba 
ii^uiruma  to  health. 

Thi*  was  a  special  ease  stated  by  an  Sfrbitrator. 
Case. 
1.  On  the  I5th  X'eb.  1876  the  plauu.i£E  entered 

into  a  oontract  with  tha  defendant,  of  which  the 

following  are  the  material  portions  : 

Whereas  the  vestry  have  oSared  to  sell  aad  dispose  of 
all  the  breeze,  dust,  cinders,  uhss,  dirt,  offal,  gwbwe, 
filth,  and  refnse,  vfajoh  shall  be  oolleoted  and  received  by 
them,  their  contrsotors,  accents,  and  serrants,  withia  the 
parish  of  Paddington  dnnng  the  period  of  one  year  to  be 
computed  from  the  25tk  day  of  March  1676  nnto  Edward 
Collms  for  the  som  of  sixpence  for  every  cart  load  of  snok 
breese,  dnst,  cinders,  ashes,  dirt,  offal,  garbage,  and 
refnse,  and  the  said  £dwud  CoUiua  has  aooejptad  sooh 
offer,  and  agreed  to  purchase  and  take  the  said  breeze, 
dnst,  cinders,  ashes,  dirt,  offal,  nrbage,  and  refnse,  at 
such    price    accordingly  ....   Now,    therefore,    these 

f  resents  witness  that  ....  the  said  resiiy  do  hereby 
argain  and  sell  onto  the  said  Edward  Collins,  his 
exscntors  and  administrators,  all  and  every  part  of  the 
said  breeze,  dnst,  cinders,  ashes,  dirt,  offai,  garbap^e, 
filth,  and  refnse,  which  shall  and  may  during  the  period 
of  twelve  calendar  months  to  bs  oiHDpnted  from  the  2Sth 
day  of  March  1876  be  ooUeoted,  gaUiered,  and  received 
by  the  said  vestry,  or  their  contractors,  servants,  and 
a^nts,  from  all  and  every  the  honses  and  other  premises 
situate  and  b«ng  in  all  and  every  of  the  roads,  squares, 
streets,  lanes,  conrts,  mewses,  and  other  places  within 
the  said  parish  of  Paddington.  And  the  said  vestry 
....  do  nereby,  as  far  as  they  lawfully  can  or  may 
oovenaat  with  the  said  Edward  CoUins,  his  ezaoatocs 
and  administrators,  that  the  said  vestry^  will,  at  their 
own  expense,  deliver  and  deposit  the  said  breeze,  dnst, 
cinders,  ashes,  dirt,  offal,  garbage,  filth,  and  reftsae  in, 
to,  or  upon  the  brickfield  beloagmg  to  tiie  said  Bdwud 
Collins,  sitnsto  and  being  in  Wood-lane,  Shepherd's  Bnah 
....  in  such  qnantitaea  and  on  snob  days  in  every 
week  (Sundays  excepted^,  and  at  such  seasonable  times 
in  the  daytime  as  the  said  vestry  ....  may  think  fit. 

2.  The  deed  contained  covenants  on  the  part  of 
the  said  Edward  Collins  for  the  payment  of  the 
amonnts  to  become  dne  in  respect  of  the  deliveries 
of  dnat.  Sua.,  the  accounts  to  be  adjnsted  on  the 
footing  of  a  payment  by  him  of  sixpence  a  load. 

3.  Either  party  is  to  be  at  liberty  to  refer  to 
(a)  B«r«rted  by  A.  H.  POTSIB,  BS4.,  Buiister«t-Law. 


the  oontract  itself,  bat  it  is  not  necessary  to  set 
ouli  any  more  of  it. 

4.  The  manner  in  which  the  dost  the  enbjeot 
of  contract  was  collected  by  the  vestry  was  aa 
folbwa: 

5.  In  each  honse  or  other  premises  to  which  this 
contract  refers,  there  was  a  receptacle  called  a  dnst- 
bin,  into  which  were  pat  all  the  ordinary  refuse  of 
the  house  or  premises.  The  vestry  sent  carts 
nnder  the  charge  of  their  servants  to  collect  the 
contents  of  these  dnst-bins.  It  was  the  daty  of 
snob  servants  of  the  defendants  to  take  the 
contents  of  the  dnst-bins  in  baskets  or  other- 
wise out  of  the  bins  and  pat  them  into  the 
carts  sent  by  the  vestiy  for  the  purpose  of  collec- 
tion, and  as  soon  as  a  cart  was  full  to  conduct  it  to 
the  brick-field  of  the  plaintiff  in  Wood-lane  afore- 
said. > 

6.  Thecontents  of  the  dnst-bins  consisted  chiefly 
of  cinders  and  ashes  and  the  sweepings  of  houses, 
bat  tbey  also  contained  a  namber  of  articles  of 
more  or  less  value  thrown  away  by  the  occupiers 
of  the  houses  or  their  servants  or  other  members 
of  their  household  and  put  into  the  dust-bin  for 
the  parposo  of  being  taken  away  from  the  premises 
by  tne  dnst  carts  as  refuse  and  got  rid  of.  The 
dnst  heap  acoamnlatad  in  the  brick-field  would  at 
some  time  or  other  be  sifted  in  order  to  separace 
the  cinders,  breeze,  and  ashes,  which  are  used  in 
brick  mi^inp.  In  the  coarse  of  this  process 
the  articles  in  question,  which  in  the  business 
are  known  as  "tots,"  are  separated,  and  those 
of  the  same  kind  bising  ooUected  together  are 
saleablci  and  upon  a  large  contract  like  the  pre- 
sent the  tots  are  of  considerable  value.  The 
articles  are  of  a  very  miscellaneous  kind,  but 
amongst  the  most  valuable  are  broken  white  glass, 
bones,  articles  of  iron,  lead,  and  other  mecals,  and 
knife  handles. 

7.  Throoghoni  the  period  covered  by  the  oon.- 
trast,  the  servants  of  the  vestry  employed  in  col> 
laotiag  the  contents  of  the  bins  were  more  or  lees  in. 
the  habit  of  picking  over  the  oontents  of  the  bins 
and  abstracting  portions  of  the  more  valuaUa 
articles,  of  patting  them  into  sacks  of  their  own. 
and  of  selling  the  articles  so  abstracted  for  their 
own  benefit.  This  proeess  of  selection  was  gene- 
rally (thongh  not  ezdnsively)  carried  on  upon  the 
premises  upon  which  they  entered  for  the  parpos» 
of  collecting  the  oontents  of  the  dust-bins,  and  in. 
these  instances  the  men  so  acting  either  took  tha 
articles  in  qaestion  from  the  dust-bin  itself  or 
from  the  baskets  nsed  for  carrying  the  refuse  from, 
the  bins  to  the  carts  or  as  the  refuse  was  in  the 
act  of  b«ng  transferred  from  the  bin  to  tho 
baskets.  They  also  took  such  articles  from  the 
carts  iJiemsfllves  when  opportunity  offered,  sod 
dealB  witii  them  in  the  same  manner. 

8.  The  qaestion  for  the  opinion  of  the  oonrt  is : 
whether  the  plaintiff  is  entitled  to  damages  fbr 
the  abstrttction  under  the  circumstances  mentioned 
of  "  tots  "  by  the  servants  of  the  vestry. 

By  18  419  Vict  0.120: 

S«ct.  125.  It  shall  be  lawful  for  every  vestry,  and  Umt 
are  hereby  required  to  appoint  and  employ  a  sufficient 
number  of  persons  ....  for  ooUectinf  and  re- 
moving all  dirt,  ashes,  rubbish,  ice,  snow,  and  filth,  and 
for  the  cleansing  out  and  emp^ni>ir  of  privies  and  cess- 
pools, sewers  and  drains    .    .    .    withn:  theur  parish. 

Sect.  126.  AxcT  occupier  of  any  house  or  land,  or  other 
person,  who  reniaea  or  does  not  permit  any  soil,  dirt^ 
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aahes  or  filth  to  be  taken  away  by  the  scarenmn 
.....  shall  forfeit  and  pay  a  som  not  exoeeding 
fiTeponnda. 

Sect.  127.  All  dirt,  dost,  night  Boil,  aahes  and  mbbish 
collected  aa  aforesaid  shall  be  the  property  of  such  vestry, 
and  snch  vestry  shall  have  fall  power  to  sell  and  dispose 
of  the  same  for  the  pnrpoaes  of  this  Act  aa  they  shall 
think  proper,  and  the  person  parohaaing  shall  have  full 
power  to  take,  carry  away,  and  dispose  of  the  same,  for 
his  own  nae. 

Croome  {Digby  Seymowr,  Q.C.  with  him)  for  the 
jilaintiff. — Under  the  termH  of  this  contract  the 
plaintiff  is  entitled  to  recover  for  these  tots — he  was 
bonnd  to  remove  all  "  rubbish  "  that  was  thrown 
into  the  dast-bins,  which  then  became  his  property. 
'Jlie  vestry  had  sold  all  "  rubbish,"  and  that  would 
include  any  property  abandoned  by  the  owner  as 
valueless ;  articles  so  abandoned  were  called 
"  tots."  They  would  therefore  be  included  in  the 
contract,  and  the  plaintiff  is  entitled  to  have  them 
or  kheir  value.  FUbey  v.  Gombe  (2  K.  and  W.  677.) 

HarrUon,  Q.C.  (/.  Bobint  with  him). — ^The 
vestry  have  only  contracted  to  sell  that  which  by 
the  terms  of  18  &  19  Vict.  c.  120,  they  wore  boand 
to  collect,  and  by  the  sections  of  that  Act  they 
were  only  bound  to  collect  such  refuse  as  might 
be  injurious  to  health ;  the  word  "  rubbish"  onlv 
applies  to  such  things  as  are  ytudem  generit,  with 
sou,  dirt,  ashes  and  filth,  with  which  it  is  con- 
nected both  in  the  Act  and  in  the  contract : 

Law  V.  Dodd,  1  Ex.  845, 10  L.  T.  Bep.  O.  S.  8S6. 

CocEBCKN,  G.J. — Onr  judgment  must  be  in 
favour  of  the  defendants.  In  the  first  plaoe  it  is 
necessary  for  us  to  consider  what  duty  is  imposed 
vjpon  the  veotry  by  the  125th,  126th,  and  127th  sec- 
tions of  the  Metropolis  Local  Management  Act.  I 
think  that  what  was  intended  by  the  Legislature 
will  at  once  suggest  itself  to  everyone's  mind,  since 
the  sections  do  not  refer  to  the  convenience  of 
each  householder,  but  to  saaitarjr  considerations 
and  sanitary  considerations  alone.  They  are  to 
remove  filth,  garbage,  and  other  things  which  are 
refnse  in  that  sense,  and  which  might  be  injurious 
to  health,  bat  because  it  is  their  statntory  duty  to 
collect  and  remove  such  refuse  which  finds  its  way 
p-operly  into  the  dustbins, it  by  no  means  follows  that 
they  are  bound  to  take  away  that  which  comes  into 
the  dust-bins  improperly,  and  which  is  not  within 
the  scope  of  the  Act.  The  words  in  the  throe 
sections  to  which  I  have  referred  are  curiously 
changed,  for  in  the  first  of  the  three  they  are 
**  dirt,  ashes,  rubbish,  ice,  snow,  and  filth."  Now 
the  word  rubbish  there  eives  us  a  key  to  what  the 
Legislature  meant ;  it  cTearly  has  no  reference  to 
aoythine  of  the  kind  which  is  the  subject-matter 
of  this  aiscnssion ;  but  by  rubbish  in  this  section 
is  meant  anything  of  the  same  description  as  the 
words  with  which  it  is  coupled,  which  apply  to 
things  that  would  be  misohievccs  to  remain  in  a 
house  with  a  view  to  the  sanitary  conditions  of 
that  house,  or  of  the  neighbonrhood,  but  not 
things  which  it  would  i>e  merely  convenient  for 
the  householder  to  get  rid  of.  In  the  next  sec- 
tion the  word  rubbish  is  omitted,  which  shows 
that  ashes,  and  filth,  and  things  ejtudem  generia 
were  alone  contemplated  by  the  Leg^latnre.  In 
the  127th  section  the  words  are  "  dirt,  dnst,  night 
soil,  ashes,  and  rubbish,"  where  the  word  rubbish 
is  again  used  in  connection  with  words  of  a 
similar  description  to  those  in  the  preceding  sec- 
tions. The  duty  of  the  vestry  therefore  is  to 
remove  anything  which  might  bis  injurious  from 


a  sanitary  point  of  view.  Now  I  think  we  must 
construe  this  contract  in  accordance  with  the  duty 
cast  on  the  vestry  by  the  statute,  and  as  oo-eztensive 
with  that  dnty,  and  the  words  of  the  contract  irill 
bear  that  construction.  When  we  look  at  the  words 
tn  aeUnto  we  find  they  are  "  breeze,  dust,  cinders, 
ashes,  dirt,  offal,  garbage,  filth  and  refnse,"  but 
not  one  of  these  words  is  applicable  to  these 
"  tots."  Hr.  Croome  contends  that  they  would  be 
included  in  the  term  "  refuse,"  but  it  seems  to 
me  that  that  word  must  be  interpreted  by  those 
that  have  gone  before,  and  by  the  duty  it  was 
evidently  the  intention  of  the  Legislature  to  cast 
upon  the  vestry.  I  do  not  think  that  it  is  the 
duty  of  the  vestiy  to  take  away  everything  which 
gets  into  the  dust-bin ;  it  may  be  very  oonveniant 
to  get  rid  of  old  shoes,  bits  of  tin  and  broken 
botUes,  but  these  are  not  things  which  the  vestry 
are  bound  to  remove.  The  scavenger  may  have 
no  objection  to  take  these  things  away  and  dispose 
of  them  on  his  own  account,  but  m  so  doing  he  is  not 
acting  as  a  servant  of  the  vestiy,  but  to  oblige  the 
householder  and  for  his  own  profit.  It  is  not  in- 
cnmbent  on  the  vestry  to  take  them  away,  and 
they  do  not  therefore,  in  my  opinion,  come  within 
the  terms  of  the  contract. 

Mellob,  J. — I  am  of  the  name  opinion.  I 
have  had  very  great  difiScnlty  in  coming  to  a  con- 
clusion upon  this  point,  but  I  think  that  the 
interpretation  put  upon  this  Act  by  my  Lord 
is  the  only  oce  we  can  safely  adopt.  If  the 
plaintiff's  contention  were  right,  a  duat-bin 
might  become  the  receptacle  for  old  shoes  Hid 
broken  bottles,  and  other  articles  of  that  descrip- 
tion which  it  was  clearly  never  contemplated 
that  the  vestry  should  be  bound  to  remove.  Bat 
no  real  difficulty  arises  in  disposing  of  things^  of 
this  nature,  aa  the  collectors  are  generally  willing 
to  take  them  and  dispose  of  them  for  wnat_  they 
are  worth.  I  can  see  no  other  method  of  inter- 
preting this  contract  which  so  thoroughly 
reconciles  all  points  at  issue  as  that  of  my  Lord. 
I  do  therefore  ea  animo  adopt  the  views  he  pro- 
pounds. 

Judgment  for  the  defenda»t4. 

Solicitor  for  plaintifT,  IfacmuUen. 
Solicitor  for  Defendants,  /.  H.  Horton. 


Sainrdaiy,  May  17. 

(Before  Cocxbobh,  C.J.) 

Thb  Goaxdiaks  of  thb  Glutton  Ukiox  v. 
PoiMTuro.  (a) 

Public  EealthAet  1875  fSS  ^  39  Vict.  e.  55)  *«.  35. 
39 — ^^ew  building — " Bvffideut"  fricy  oceom- 
modaiion — One  privy  for  two  houeee. 

The  36th  lecOon  of  the  Publie  EeaUh  Aet  1875  doe$ 
not  remiire  a  eeparate  locUer-doset,  earth-dotet,  or 
prim/for  «06ry  newly  •built  house. 

Tm  reepondent  had  puUed  down  two  oottagee  and 
eniirdy  rebuilt  them,  ereettM  one  new  privy  far 
the  ute  of  both  cottages.  He  was  tharged  under 
sect.  35  of  tlie  Publie  HeaUh  Act  1875.  with  not 
providing  sufieient  privy  aeeommodationfor  one  of 
the  cottages. 

The  justices  were  of  opinion  that  the  aeeommodatUm 
was  sufficient,  and  dismissed  the   information. 

The  sessions  confirmed  this  decision. 

(a)  Bnported  by  A.  U.  Porsss,  Esq.,  Baniater^t-Law. 
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The  Guabduns  or  ths  Glutton  Ukion  v.  Foisti.sg. 


[Q.B.  Div, 


Held  (upon  apveaJ),  that  the  jmtiee*  were  right,  a» 
eeet.  35  </  th»  Aet  had  hem  n^icitm&y  eomfUed 
with. 
This  was  a  special  oaae  stated  by  the  jnstioea  as- 
eembled  at  and  for  the  Court  of  Quarter  Sessions, 
in  and  for  the  ooonty  of  Somerset,  holden  at 
Wells,  on  the  15th  Oct.  1878. 

1.  The  appellants  are  the  goaidians  of  the  poor 
of  the  Clntton  Union,  being  the  local  authority 
for  the  said  onion. 

2.  The  respondent  is  a  person  who  has  caused 
two  cottaftes  within  such  district,  which  have 
been  pulled  down  to  the  ground  there,  to  be  re- 
built. 

3.  The  said  two  cottages  are  in  the  same  owner- 
ship, and  are  rebuilt  adjouung  one  another,  and 
are  semi-detached. 

4  When  the  respondent  rebuilt  the  said  cot- 
tages an  old  privy  m  a  garden  at  the  back  of  the 
said  cottages  was  discarded;  such  priryhad  hither- 
to been  used  in  common  by  the  occupiers  of  the 
said  cottages. 

5.  The  respondent  on  rebuilding  the  cottages, 
built  a  new  privy  to  be  used  in  common  by  the 
occupiers  of  both  cottages  on  the  spot  indicated 
on  the  plan  annexed  hereto. 

6.  The  two  cottages  are  let  to,  and  are  occupied 
by  different  tenants — John  Price  occupying  one 
and  Charles  Price  the  other,  and  each  tenant  has 
the  right  to  use  in  common  with  the  other  tenant 
the  new  privy. 

7.  The  new  privy  afforded,  and  is  capable  of 
affording,  sufScient  accommodation  tothe  occupiers 
of  the  cottages,  using  the  same  in  common  as 
aforesaid. 

8.  The  appellants  summoned  the  respondent 
before  the  justices  at  petty  sessions,  on  tne  com- 
plaint that  he  being  the  owner  did  cause  to  be 
rebuilt  from  the  g^und  floor  a  certain  honse  in 
the  occupation  of  John  Price,  without  a  sufficient 
watercloset,  earth  closet,  or  privy,  oontraiy  to  the 

frovisiona  in  that  behalf  of  the  Public  Health  Act 
876. 

9.  The  complaint  was  dismissed  by  such  justices, 
and  thereupon  an  appeal  was  brought  to  quarter 
sessions. 

10.  The  appellants  contended  {inter  alia)  that 
sect.  35  of  the  Public  Health  Act  1875  requires 
that  every  honse  pulled  down  to  or  below  the 
ground  floor  shall  have  a  separate  sufiicient  water- 
doset,  earth-closet,  or  privy. 

11.  The  respondent,  on  the  other  hand,  con- 
tended that  the  above  section  did  not  require  him 
on  rebuilding,  as  aforesaid,  to  provide  a  separate 
water-closet,  earth-closet,  or  pnvy  for  each  house, 
bat  that  the  requirements  of  the  section  had  been 
met  by  providing  sufficient  accommodation  in  one 
privy  for  the  use  of  the  occupiers  of  the  two 
houses. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeal  with  costs,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  npon  the  sibove  conten- 
tions. 

If  that  of  the  appellant  is  right,  then  the  order 
of  sessions  to  be  quashed. 

By  88  &  39  Yict.  c  55,  s.  35. 

It  shall  not  be  lawful  newly  to  erect  any  house,  or  to 
rebuild  any  honse  polled  down  to  or  below  the  groand 
floor,  withont  a  inffiaient  waterKiloset,  earth-oloaet,  or 
privy,  and  an  aahpit  famished  with  proper  doors  and  cover- 
inss.  '  Any  person  who  oansee  any  house  to  be  erected  or 
rebniltin  oontravention  of  this  enactment  shall  be  liable 
to  a  penoliy  not  exceeding  twenty  pounds. 


Sect.  36 : 

If  a  house  within  the  district  of  a  looal  authority 
appears  to  such  authority  by  the  report  of  their  sur- 
veyor or  inspector  of  nuisances  to  be  withont  a  sufficient 
water-oloset,  earth-closet,  or  privy,  and  an  ashpit  fur- 
Dished  with  proper  doon  and  ooveringa,  the  local 
anthority  ahaU,  )^  written  notioe,  require  the  owner  or 
occupier  of  Qie  honse  within  a  reasonable  time  therein 
specified  to  provide  a  sufficient  water-dosst,  esrth- 
oloset,  or  privy  ....  as  the  case  may  require.  If  such 
notice  is  not  complied  with,  the  authority  may  do  the 
work  and  charge  for  it.  novided  tiiat  where  a  watar^ 
closet,  earth-closet,  or  privy  has  been,  &o.,  naed  in 
common  by  the  inmates  of  two  or  more  houaes,  or  if,  in 
the  opinion  of  the  local  authority,  a  water-doset,  earth- 
closet,  or  privy  may  be  so  used,  they  need  not  reqnirB 
the  same  to  be  provided  for  each  house. 

Poole  for  the  respondent. — The  justices  have 
determined  that  in  this  case  there  is  yuffioienfe 
accommodation.  The  35th  section  of  the  Act  is 
fully  pomplied  with.  There  is  nothing  in  the  sec- 
tion whicn  requires  that  every  house  should  have 
a  separate  privy  or  water-oloset. 

CkarUi,  Q.C.  {Vigor  with  him)  for  the  appel- 
lants.— Sects.  35  and  36  must  be  read  together.  The 
local  authority  and  they  alone  are  to  decide  what 
accommodation  is  to  be  sufficient.  [Cockbujeut.  O.J. 
— The  local  authority  is  not  introdnced  at  all  in 
sect.  35.]  The  36th  section  explains  the  35th, 
which  must  apply  to  a  water-closet  sufficient  for 
each  bouse,  and  therofore  separate. 

CocKBDRK,  C.J. — I  think  the  order  of  sessions 
which  rejected  this  appeal  must  be  affirmed, 
and  the  35th  &  36tb  sections  of  this  Act 
are,  in  my  opinion,  entirely  distinct,  and 
with  specific  objects  of  an  entirely  different 
character.  The  35th  section  relates  to  the 
building  and  rebuilding  of  houses  without  a 
sufficient  water-closet  or  privy,  and  imposes 
a  penalty  for  contravenine  the  section,  once  and 
for  all.  If  the  justices  find  that  there  is  not  a  suf- 
ficient water-closet  accommodation  they  may 
impose  a  penalty  not  exceeding  201.,  and  thia 
builder  cannot  be  charged  again  tor  that  offence. 
In  section  36  there  is  no  reference  to  a  penalty  at 
all,  but  certain  powers  are  given  to  the  local 
anthority  which  they  may  exercise,  whether  the 
owner  has  been  fined  or  not,  "  if  it  appears  to  the 
local  authority  by  the  request  of  their  surveyor 
that  there  is  not  sufficient  water-closet  accommo- 
d&tion.  And  if  the  owner  neglects  to  provide 
such  accommodation  "  the  local  authority  may  do 
the  work  themselves,  and  charge  the  owner  with  it. 
The  two  sections  are  entirely  distinct,  giving 
different  powers ;  one  relates  to  the  act  of  build- 
ing, the  other  to  the  condition  of  the  premises. 
I  cannot  see  my  way  to  the  conclusion  that  the 
Legislature  intended  that  there  must  be  a  separata 
water-closet  attached  to  each  particular  house.  Is 
would  have  been  so  easy  to  insert  a  word  which 
would  have  given  so  obvious  a  meaning  to  the 
section,  and  finding  no  such  word  I  feel  bound  to 
assume  such  a  construction  was  not  intended. 
The  justices  are  of  opinion  that  in  this  case  there 
is  sufficient  water-closet  accommodation,  and  as 
this  is  a  penal  clause  which  must  be  construed 
strictly,  and  into  which,  therefore,  we  cannot 
import  words  or  a  word  which  would  considerably 
extend  its  operation,  the  decision  of  the  justices 
must  be  affirmed. 

Mairstt,  J.  concnrred. 

Order  of  teuton*  termed. 

Solicitors :  For  the  appellants,  Nutt  and  fifatwry, 
for  Perrin,  Bristol ;  for  therespondent,  Clifton. 
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Ex.  Div.]    Tbb  Wahwjck,  &c  ,  Xavigatios  v.  The  Bibmingh*m  Caxal  Navigatios,  Ac.    [Er.  Dit. 


EXOHBQUEB  DIVISION. 

JuM  16,  17,  mnd  1& 

(Be&re  Ktselj,  CB,,  Pollock, "B.,  and  Hawkins,  7.) 

£e  Av  AvFUOATioir  or  «he  Ocoifast  or  Pio- 
mreroRs  ts  ihb  "Waxwicx  akd  Bibxinorah 
Cakal  'Nayigation  jotd  ^es  CoiCFAHT  OF  Pbo- 
piiETOSs  Of  3HX  Wab;nick.  and  SUeiok  Caval 

ItfA-neAZHMI    D.    Tl£B    COKPAHT    <Xf    FaWBIZIDBfi 

C9   TEE    SasMmoi^x.   CiarAL   liAViBAtiasr  asd 

OTREBS.  (a) 
Anlunoy  mm!  eoMoZ  irDj^e— iB^^fila^Min  of  BenUnaifs 
.Jet  of  1878 — jMrtadtetMn  o/  «oiiM»w«MtMr«  to 
alter  toUs  fiseed  hy  Aet  of  Fi>rliume»t  by  lim 
■unpotUUm  of  a  through  rate—Abie»ee  of  p»rty 
iwtareited  in  Hie  protseduigs — Prohibition, 
Certain  canal  companies  wkoee  eanah  fomted  ttn 
itttemtediate  Kn^  in  a  large  -eyttom,  of  eowal*, 
applied  to  the  BaUuwy  Gotnmieeionere  under  the 
prvoitione  of  the  B^gviation  of  JBaiitooy*  Aet 
1873  for  the  ettahUehment  of  ^trough  rafes  or 
toUs  for  the  carriage  of  goods  over  the  whoh 
system.  The  appUeation  wa»  opposed  by  one  of 
the  canal  eompames  forming  fne  Mfstem,  on  Vte 
ground  that,  m/  an  Aet  of  Parliament  of  1846, 
eonfirmiing  an  arrangement  between  tne  eanal 
eonnpany  and  a  railway  eomwmy,  the  former 
was  not  entitled  to  take  toUe  lower  than  a 
certain  amount  in  respect  of  traffic  earned  by 
them ;  while  the  railway  company  guaranteed 
to  them  a  minimwn  dividend  of  a  eertain 
amount  on  their  eapiidl.  The  through  ralee 
applied  for  wouZd  have  reduced  the  said  eaiud 
company's  toUs  below  the  amount  stipulated  by 
the  statutory  arrangement.  The  railway  company 
was  not  properly  rummoned,  and  did  not  appear 
before  the  comnnseioners.  The  eommissionere 
made  the  order  for  through  ratm  applied  for. 
On  an  avplieation  by  the  raiiway  company  and 
the  canal  company  fir  a  wtii  of  prohibition  to 
prevent  their  enforcing  the  eaid  order : 
Seld,  that  the  commissioners  had  no  jurisdiction  to 
make  an  order  which  wovld  luive  the  effect  of 
overriding  or  repealing  the  provisioru  of  the 
arrangement  Act ;  and,  per  Kewy,  G.B.,  that  they 
were  not  entitled  to  exercise  thai  jurisdiction  %f 
they  possessed  it,  in  the  absence  of  a  party  in- 
terested in  the  question  to  be  determined  by 
^em. 
A  BULK  nisi  bad  been  obtained  for  a  writ  of  pro- 
hibition to  tbe  BaQway  Commissioners  to  restrain 
them  from  enforcing  a  certain  order  made  by  them 
under  tbe  following  circnmstances. 

The  Beveral  canal  companiee  who  were  parties 
to  the  proceedings  before  the  commissioners  are 
the  proprietors  of  yariooB  canals  which  together 
form  a  system  of  navigation  connecting  the  coal 
and  iron  districts  to  tbe  north- wast  of  Birmingham 
with  the  metropolis.  The  Birmingham  Canal 
Navigation  Company  are  the  proprietors  of  a  net- 
work of  canals  lying  principally  to  the  north-west 
of  Birmingham,  connecting  the  various  parts  of 
the  said  districts  with  each  other  and  with  Bir- 
mingham, and  forming,  so  to  speak,  the  north- 
western terminus  of  the  above-mentioned  system. 
Tbe  Warwick  and  Birmingham  and  Warwick  and 
Napton  Canal  Companies,  which  are  jointly 
worked  by  the  same  engineer  and  manager,  and 
acted  conjointly  in  these  proceedings,  are  the 
proprietors  of   canals  connected,  at  their  north- 

(a)  BeportedlrW.  Wilis,  Erq.,  BairiBtaMit-Law. 


western  extremity,  with  the  Birmingham  canal 
and  ranning  from  the  point  of  jaoction  in  a 
Bontb-easterly  direction  to  Napton,  whence  they 
anre  sltimatety  coanaoted  with  the  Grand  Jnnction 
Oaaal,  mnd  so  with  lioadan.  These  Warwick 
eaoal  oompaniee  are  tbna  tbe  prapriatora  of  an 
intermediate  link  in  (he  'BinuDgfaam  and  London 
BTBtem.  Tbe  Worwidk  and  Birmingbam  and 
Warwiok  and  Napton  OanalCompaaiea, by  notioes 
in  writing,  parsaant  to  sect.  11  of  the  Begnlation 
of  BttilwayB  Act  of  1873  (36  &  37  Yict.  c.  48), 
proposed  certain  tiirough  rates  or  tolls  for  traffic 
nasning  over  the  i«nal  system  between  Birming- 
ham and  London,  and  a  certain  apportionment  of 
snob  rates  or  tolls  amoog  the  various  canal 
companies  interested. 

Sect.  11  of  the  Regulation  of  'BailwayB  Act,  so 
far  as  it  is  material  to  this  question,  is  as  follows : 

Whsrtw  h^  Beat.  2  of  the  JEiailway  and  Canal  Traffic 
Aot  1854,  it  is  enaxsted  that  every  nulway  oompaay  and 
canal  company  and  railway  and  canal  oompai^  shall, 
aooording  to  their  zespeotiTe  powers,  afford  all  reaaonable 
facilities  for  the  reoemne  and  forwiudiiigr  and  deKveiy  of 
traffic  npon  aod  from  tae  several  railways  and  oanals 
bnlnnging  to  or  worked  by  sncb  oonqnuiies  respeotivaly, 
and  tor    the    retnm   of  carriage,   tracks,    boats,   and 

other  vehicles,  &o And  every  railway  company 

and  canal  company  and  lailway  and  canal  oompaqy 
haviofr  orworkinff  railways  or  oaoala  which  form  part 
of  a  oontiniuHU  line  of  railway  or  canal  or  railway, 
and  oanal  oomnmnioation,  or  which  have  the  terminns, 
station,  or  wharf  of  the  one  near  the  terminus,  station, 
or  wharf  of  the  other,  shall  afford  all  dne  and  reason- 
able facilities  for  recehintr  and  forwarding  all  the 
traffic  arriving  by  one  of  enak  lailwayg  or  aaoals  by  the 

other,  &e so  that  ao  obstmction  may  be  offered 

to  the  public  desirona  of  nsing  such  nulways  or  "B"^lf, 
or  railways  and  canals,  aa  a  oontinnoos  line  of  oom- 
mnnioation,  and  so  that  all  reaaonable  acoommodatico 
may,  by  means  of  the  railways  and  oanals  of  the  several 
oompcuoiee,  be  at  all  times  ufoided  to  tiie  pablic  in  that 
behalf. 

And  whareas  it  is  expedient  toexploin  and  aoraod  tin 
said  enaotmeat :  Be  it  therefore  enaioted  that, 

Bnbjeot  ae  hereiaafter  mentioned,  tiie  said  faoiHties  so 
afforded  are  hereby  declared  to  and  shall  ioclnde  tbe  dne 
and  reasonable  receiving,  forwarding,  and  delivering  by 
enrary  nulway  company  and  canal  eomnany,  and  raaway 
and  eanal  oompony,  at  the  laqotst  of  anor  otiiar  sa.ea 
oompainr,  of  throogh  traffic  to  and  from  zae  railw^  or 
canal  of  any  other  such  company  at  throogh  rates,  tolls, 
or  fares  (in  this  Act  referred  to  as  through  rates). 

Provided  as  follows : 

1.  The  company  requiring  the  traffic  to  be  forwurded 
shall  give  written  nonce  of  the  proposed  through  rate  to 
each  forwarding  company,  stating  tiotfa  its  aasoomt  and 
its  apportionment,  and  toe  route  by  whioh  the  traffic  is 
proposed  to  be  forwarded. 

2.  Each   forwarding  company  shall  within  the    fire- 
scribed  jperiod  after  the  receipt  of  snch  notice,  by  writUiu 
notioe  inform  the  company  requiring  tiie  tnmio  to  be 
forwarded  whether  they  agree  to  the  rate  aad  route ;  and,  . 
if  they  objeot  to  either,  tbe  grounds  of  the  objection. 

3.  If  at  the  expiration  of  the  prescribed  period  no 
snch  objection  has  been  sent  by  any  forwardinpr  company, 
the  rate  shall  come  into  operation  at  snch  ezpucation. 

4.  If  an  objection  to  the  rote  or  route  has  beem  sent 
within  the  prescribed  period,  the  matter  shall  be  referxed 
to  the  commissioners  for  their  deoiaion. 

5.  If  an  objection  be  made  to  the  aranting  of  the  rate 
or  to  the  route,  the  commissioners  shall  consider  whether 
the  granting  of  tiie  rate  is  a  das  aad  reasonable  {amliiy 
in  the  interest  of  the  public,  and  whether  having  regard 
to  the  circumstances  the  route  ptopoaed  is  a  raaaoaabis 
route,  and  shall  allow  or  refuse  the  rate  aooordiii|rl7- 

The  12th  section  is  as  foIlowB  : 

Subject  to  the  provisions  in  the  last  preceding  saetion 
contained  the  commissioners  shall  have  full  power  to 
decide  that  any  proposed  through  rate  is  dne  and  reason- 
r.V.le,  notwi<^hstaiidiiig  that  a  less  amount  may  be  allotted 
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to  any  forwarding  oompany  oat  of  anch  through  rate 
than  the  TnaTinnim  rate  anoh  company  is  entitled  to 
charife,  and  to  allow  and  apportion  auah  through  rate 
aocordingly. 

The  Birmingham  Canal  Company  and  certain 
other  canal  companies,  all  connected  with  the  said 
^stem,  objected  to  the  proposed  through  rate  or 
toll,  and  to  the  proposed  apportionment  of  the 
same,  and  duly  gave  notice  of  their  objections. 
The  matter  was  accordinsly  referred  to  the  com- 
missioners, who,  after  having  considered  the  same 
on  the  20th  Jane  1877,  gave  judgment  ordering 
that  the  proposed  through  rate  and  apportionment 
(with  certain  modifications)  shoald  be  adopted  and 
come  into  force.  The  Birmingham  Canal  Com- 
pany, being  dissatisfied  with  the  order  of  the  com- 
missioners,  applied  to  them  to  have  a  case  stated 
on  certain  points  of  law  for  the  opinion  of  a 
snperior  conrt;  and  the  commissioners  accord- 
ingly stated  a  case  for  the  opinion  of  the  court. 

The  canal  company,  however,  being  dissatisfied 
with  the  statement  of  the  case,  determined  to 
move  this  court  for  a  writ  of  prohibition  to  restrain 
the  commissioners  from  enforcing,  or  in  any  way 
proceeding  on  their  order,  or  so  mnch  of  it  as 
related  to  that  company,  and  accordingly  on  the 
22nd  Feb.  1878, 

H.  MaifhgwB,  Q.C.  (for  the  Birmingham  Oanal 
Company)  moved  the  court  for  a  role  m$i 
ioe  a  writ  of  prohibition,  on  the  groands, 
amongst  others,  that  in  1846, ,  after  the  railway 
system  between  London  and  'Birmingham  had 
come  into  operation,  an  Act  was  passM  (9  &  10 
Yiot.  0.  244),  by  which  an  arrangement  was  sanc- 
tioned between  the  London  and  North-Westem 
(then  the  London  and  Birmingham)  Bailway  Com- 
pany and  the  Birmingham  Canal  Navigation  Com- 
pany, which  arrangement  provided  that  the  railway 
company  should  guarantee  to  the  canal  company 
a  dividend  of  4  per  cent,  on  the  share  capital  aa 
it  then  stood  of  the  latter  company,  in  oonndera* 
tion  of  which  the  railway  company  had  nnder  the 
Act  the  power  to  appoint  five  members  to  the 
committeie  of  management  of  the  canal  oompaoy, 
and  further  provided  that  "the  several  aaid 
respective  powers,  authoritieB,  acts,  matten,  and 
things  respectively  mentioned  or  referred  to  in 
this  present  clause  or  provision  shall  not  be 
exercised,  acted  on,  done,  or  performed  hy.  the 
Birmingham  Canal  Company  without  in  each  case 
the  previous  consent  of  the  London  and  Birming- 
ham Railway  Company,"  following  which  was  the 
provision  that  "  the  oanal  company  shall  not  here- 
after, without  auch  consent,  make  any  order  to 
reduce,  advance,  or  otherwise  vary  all  or  any  of 
the  tolls,  rates,  or  dues  for  the  time  being  pajwble 
or  to  become  payable  nnder  the  recited  Acts,  any 
or  either  of  them,  or  otherwise  howsoever  upon  or 
in  respect  of  the  canals  and  other  works  of  the 
said  company,  or  the  use  or  enjoyment  thereof 
respectively,  within  the  respective  powers  for 
those  purposes  which  are  or  for  the  time  being 
shall  be  subsisting,  nor  wi&oat  the  like  consent 
enter  into  any  arrangement  or  agreement  which 
now  is  or  for  the  time  being  shall  be  snbsisting," 
&e.  A  subsequeat  section  provided  that  the  said 
consent  shoola  be  given  in  writing  in  one  of  cer- 
tain specified  modes.  The  order  of  the  commis- 
sioners had  the  effect  of  reducing  very  oonsideraUj 
the  tolls  of  the  Bimingham  Camd  Company,  and  it 
was  stated,  as  the  fact  was,  that  not  only  was  the  con- 
sent of  the  London  and  North-Westem  Bailway 


Company  never  given,  but  it  was  never  applied  for, 
and  tiiey  were  not  present  before  the  oommissioners, 
having  objected  altogether  to  the  jurisdiction  of 
the  commissioners  in  the  matter;  and  it  was  argued 
that  the  Birmingham  Canal  Company  had  no 
power  to  reduce  its  tolls,  the  railway  company 
refusing  to  consent ;  and  that  the  railway  commis- 
sioners in  such  case  could  not  compel  the  canal 
oomoany  to  come  in  and  consent  to  accept  other 
and  difierent  rates  than  those  they  were  charging; 
and  t^t  they  could  not  in  any  case  have  acted 
without  the  railway  company  being  consulted  or 
heard  upon  the  matter ;  thai  such  an  order  was  an 
tizcesB  of  their  statutory  powers,  and  would 
amount  to  a  repeal  of  the  arrangement  set 
between  the  companies.  The  commissioners- 
could  only  impose  such  terms  on  any  companies 
"  aooording  to  their  respective  powers  "  (see  sect. 
11  of  the  Act  of  1873),  and  here  there  was  by 
statute  no  independent  power  in  the  canal  com- 
pany to  vary  their  tolls ;  they  could  only  do  it 
nnder  certain  conditions,  with  the  consent  of  the 
railway  company,  which  had  not  been  obtained. 

A  rule  nwi  was  granted  accordingly,  and  a 
similar  rule  was  also  granted  on  the  application  of 
W.  0.  Harriton,  Q.C.  on  behalf  of  the  London  and 
North-Westem  Bailway  Company. 

It  appeared  that  the  London  and  North-Westem 
Bulway  Company  hod  not  been  properly  served 
with  notice  of  the  applicatioB  for  the  through  rate, 
and  they  weru  not  snmmoiied,  nor  did  they  appear 
before  the  oommissioners. 

Alfred  WiUt,  Q.C.,  Pember.  Q.C.,  and  Wsbtter, 
Q.C.  for  the  applicant  nompanies  ;  and  Sir  J. 
HoUier  (Attomey-Greneral)  and  Poittr  for  the  Bail- 
way  Commissionera,  showed  causa  against  tfae 
rale. 

Malthtwi,  Q.C.,  Sir  H.  Jamm,  Q.C.,  and  /s^. 
for  the  Birmingham  Canal  Navigation ;  and  Popi, 
Q.C.,  Hanrittm.  Q.C.,  and  B:  8.  Wright  for  the 
London  and  North-Westem  Bailway  Compaoy, 
sT^iported  the  rule. 

KiuT,  C.B. — ^It  appears  that  there  are  a  number 
of  canal  companies  whose  canals  stretch  from  the 
north-west  of  Birmingham  or  Wolverhampton  to 
the  river  Thames  in  London,  and  which  hav» 
certain  interests  in  the  traffic  passing  between 
those  extremities.  Two  of  these  companies,  th» 
Warwick  and  Bimingham  and  Warwick  and 
Napton  Companies,  considering  it  to  their  own 
advantage,  and  possibly  to  that  of  the  other  oom- 
paniee  and  of  the  public,  that  a  throngh  rata 
should  be  established  by  the  Bailway  Commis- 
sioners, make  their  application  to  the  oommis- 
siooers.  Thereupon  all  the  companies  inte- 
rested in  the  canals  along  this  route  appear  in  due 
course  before  the  oommissioners ;  hot  the  London 
and  North-Westem  Bailway  Company,  which  is 
also  interested  in  the  question,  is  not  called  on  by 
them  to  appear,  and  does  not  in  fact  oomo  before^ 
tbem.  The  odrnmissionem  are  thereupon  callsd; 
on  to  determine  whether  it  is  expedient,  and' 
whether  it  is  a  reasonable  facility  far  the  poblio 
and  just  aa  between  these  several  compantes  that 
such  a  thnmgh  rate  shall  be  established.  One  of 
the  oompauies  which  appear  before  then  to  oppose- 
the  application,  the  Birmin^am  Canal  Navigation 
Company,  being  well  acquainted  with  the  arrange- 
ment existing  between  itself  and  the  London  and 
North-Westem  Bailway  Company,  brings  the 
same  fully  and  in  detail  before  the  oommissioners. 
The  effect  of  that  arrangement,  effected  by  a  public 
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Act  of  ParliaxDent  passed  in  1846,  is  this — that  the 
Birmingham  Canal  Company  bad  no  power  what- 
eTer  to  be  a  party  to  any  measure  which  would 
have  the  effect  of  lowering  their  rate^,  and  that 
that  company  is  disqualified  altogether  from  giving 
any  consent  or  withdrawing  any  objection,  or  in 
fact  in  any  way  dealing  with  the  question  of 
whether  an  Act  sbonld  be  done,  which  might  have 
the  effect  of  very  considerably  interfering  with 
the  canal  and  dimmishing  its  profits ;  they  had  no 
power  to  consent  or  to  be  parties  to  any  measure 
lor  diminishing  the  profits  of  their  canal,  and 
therefore  had  no  power  to  consent  to  such  a 
measure  as  that  which  has  resulted  in  the  order 
made  on  them  by  the  commissioners,  since  by  Act 
of  Parliament  they  were  forbidden  to  give  their 
consent.  But,  further,  under  this  arrangement 
not  only  have  the  Birmingham  Canal  Company  no 
power  to  consent  to  any  measure  which  will  have 
the  effect  of  thus  diminishing  their  annual  profits 
or  their  annual  iiicomo  arising  from  their  rates, 
but  the  railway  company  have  in  explicit  terms, 
in  this  Act,  guaranteed  4  per  cent,  on  their 
eapital  as  long  as  ihe  arrangement  should  subsist 
between  them.  Therefore,  if  this  order  be  carried 
into  effect,  and  if  it  should  chance  to  happen  that 
it  causes  a  reduction  of  the  annual  profits  of  this 
company  not  only  below  what  they  may  have  here- 
tofore amounted  to  and  may  now  amount  to,  but 
below  the  4  per  cent,  guaranteed  by  the  London  and 
Ifortb- Western  Railway  Company,  the  effect  will 
be  that  the  btter  must  for  all  time  make  good  the 
UDonnt  of  that  dividend  qf  4  per  cent.  Now, 
when  the  commissioners  became  aware  of  this 
arraD|;ement,  which  altogether  disqualified  the 
BinniBgham  Canal  Company  from  giving  any 
consent  or  withdrawing  any  objection  or  otherwise 
dealing  with  the  question,  I  consider  that  it  was 
their  duty  in  law  and  in  equity  to  say  that  there 
was  a  i»rty  not  then  before  the  oourt  just  as 
deeply  interested,  if  not  more  deeply  interested 
than  any  other  of  these  companies  in  the  qnestion 
of  the  establishment  of  these  through  rates,  and 
to  summon  that  party  to  appear  before  them.  I 
think  they  were  bound  under  the  circumstances 
to  cause  notice  to  be  given  to  the  London  and 
North- Western  Railway  Company  to  appear  before 
them,  so  that  that  night  have  been  urged  by' 
their  counsel  before  the  commiBsioners  on  their 
behalf,  which  has  satisfied  me  that  this  order 
onght  never  to  have  been  made,  and  which  might 
bare  convinced  the  Railway  Commissioners  that 
not  only  wonld  it  be  unjust  to  make  this  order, 
but  that  they  had  no  power  to  make  it.  For  what 
is  the  effect  of  this  order  if  it  is  to  stand  F  It 
■ets  aside  at  once  an  agreement  entered  into  in 
the  most  solemn  form  and  sanctioned  by  Parlia- 
ment, as  if  it  had  never  been  made,  or  as  if  the 
railway  company  had  nnder  their  seal,  or  in  one  of 
the  <Aher  ways  provided,  sanctioned  the  new  state 
of  things.  What  power  have  the  railway  commis- 
nosers  to  do  that  P  to  break,  or  to  set  aside,  or 
to  set  at  naught  an  agreement  for  valuable  con- 
sideration, deliberately  entered  into  between  these 
companies  P  They  have  none.  If  they  had  had 
■nch  power  it  could  not  at  least  bare  been  exercised 
irithoat  having  both  companies  before  them  and 
bearing  the  objections  of  the  railwav  company. 
Again,  if  tbis  (»rder  be  enforced,  and  if  it  shonfd 
have  the  effect  of  reducing  the  profits  of  the  canal 
compMiy  below  the  4  per  cent,  guaranteed  them  by 
the  railway  company,  the  latter  would  be  obliged 


so  long  as  that  order  was  in  force  with  that 
effect,  to  make  good  to  the  cuial  company  its 
dividend  of  4  per  cent.  What  power  have  the 
Railway  Commissioners  to  make  such  an  order  ?  I 
do  not  say — for  we  are  not  now  called  on  to  deter- 
mine any  such  question — that  if  the  London  and 
North-Western  Railway  Company  had  been  before 
them,  and  the  whole  of  the  faots  before  them,  I 
do  not  say  whether  they  would  or  wonld  not  have 
had  jurisdiction  to  make  this  order  on  certain  con- 
ditions. They  might  have  said  "  We  will  make  this 
order  if  the  companies  who  desire  the  order  will 
obtain  the  consent  of  the  canal  company  to  dis- 
charge the  guarantee  of  the  railway  company." 
But  what  they  have  done  is  this :  with  a  fnll 
knowledge  of  all  the  circumstances  and  of  the 
injurious  consequences  that  may  result  to  the 
railway  company,  they  have  made  this  order, 
which  would  have  the  effect  I  havo  described.  It 
is  not  indeed  necessary  to  decide  as  to  what  the 
exact  powers  of  the  Railway  Commissioners  would 
have  been  in  dealing  with  this  question  had  they 
had  the  railway  company  before  them  ;  it  is  quite 
sufficient  to  say  that  with  fall  knowledge  of  the 
rights  and  claims  of  that  body  to  be  heard  and  to 
have  their  case  fully  considered  before  the  order 
in  question  was  pronounced,  without  calling  that 
company  before  them,  and  without  entering  into  any 
question  of  their  rights  and  claims  and  liabilities, 
they  made  this  order  against  law,  against  justice, 
and  without  jurisdiction.  I  think  therefore  that 
the  writ  of  prohibition  must  be  issued. 

Pollock,  B.— The  Railway  Commissionera  hare 
found  that  the  through  rate  applied  for  in  this 
case  is  a  due  and  reanonable  facility  in  the  interests 
of  the  public,  and  they  have  granted  and  allowed 
the  several  rates  and  through  rates.  The  finding 
of  the  commissioners  in  this  respect  is  one  strictly 
within  their  jurisdiction,  and  we  have  no  right  to 
express  an  opinion  on  it.  Bat  in  dealing  with 
this  question  they  have  had  to  deal  with  the 
Birmingham  Canal  Company,  which  is  one  link  in 
this  chain  of  canals,  and  have  allowed  to  that 
company  certain  rotes  in  respect  of  the  thron(^ 
traffic.  The  question  that  has  come  before  us  is 
whether  they  have  any  power  or  jurisdiction  to 
do  so.  It  is  contended  that  they  have  no  power 
to  reduce  these  rates,  inasmuch  as  they  are 
governed  by  a  previous  Act  of  Parliament  passed 
in  1846,  which  was  the  joint  act  of  the  then 
London  and  Birmingham  Railway  Company  and 
the  Birmingham  Canal  Company,  and  that  they 
were  under  this  further  disability  to  deal  wi^ 
the  qnestion  that  the  interests  of  the  railway 
company  were  not  represented  before  the  Railway 
Commissioners.  To  refer  to  the  history  of  legis- 
lation on  this  subject,  the  first  Act,  that  of  1R54, 
contained  provisions  for  the  reoeiving  and  forward- 
ing of  goods  by  companies  fwming  part  of  a  con- 
tinuous line  of  railway  or  canal  oommunicatiaa. 
I  am  clearly  of  opinion  that  if  any  company  bad 
been  called  on  to  do  some  act  xmder  that  pro- 
vision of  the  statute,  and  had  declined  to  doit, 
and  then  an  application  had  been  made  to  Um 
court,  that  the  companv  against  which  that  appli- 
cation was  made  would  have  had  a  perfect  answer 
if  they  had  shown  that  what  they  were  called  on 
to  do  was  not  within  thttr  powers.  This  section, 
which  is  recited  in  the  Act  of  1873,  contains  indeed 
words  to  that  very  effect.  The  establishment 
of  through  rates  is  first  dealt  with  by  the  Act  of 
1873;  hot  there  is  no  power  given  to  any  persoa 
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merely  as  a  member  of  the  public  or  as  one  of  tbe 
carrTiiig  cnstomera  of  the  railway  or  canal  to 
make  any  application  whatever  to  the  Bailway 
Oommiasioners  to  enforce  throagh  rates  upon  a 
line  of  railway  (see  sect.  11  of  that  Act,  sub-sects. 
1 ,  2,  and  5).  From  these  sections  it  appears  that  all 
the  power  they  have  is  to  consider  when  a  proposal 
has  been  made  by  one  company  and  rejected  by 
another  whether  tiiat  which  is  proposed  is  a  dne 
nnd  reasonable  facility  in  tbe  interest  of  the,pnblio. 
Then  we  farther  infer  tbe  right  limitation  of  their 
powers  from  sect.  13.  By  that  section  power  is 
given  to  them  to  rednoe  and  deal  with  the  rate  so 
us  to  reqnire  any  or  each  company  respectively  to 
receive  something  less  than  their  mazimnm 
amoant.  Now,  seeing  that  the  authority  of  the 
Bailway  Commiseioners  is  a  limited  one,  and 
that  we  do  not  find  them  authorised  to 
deal  with  the  rights  of  third  parties,  or 
with  statutes  that  have  been  passed  before, 
regelating  the  rights  of  different  railway  and 
canal  companies ;  the  very  omission  of  snob 
powers  as  these  is  a  very  strong  ground,  to  my 
mind,  for  inferring  that  it  was  not  the  intention  of 
this  statute  to  give  the  power  that  is  asked  for  by 
those  who  have  been  heard  in  support  of  the  Bail- 
way  Commissioners'  order  in  this  case.  I  do  not 
think  that  it  was  ever  intended  to  create  a  tribunal 
with  such  wide  powers  as  those  contended  for.  By 
the  Act  of  1846,  passed  on  the  joint  application  of 
tbe  Birmingham  Canal  Company  and  the  London 
and  North- Western  Bailway  Company,  an  arrange- 
ment was  sanctioned  by  Parliament,  which  regu- 
lated the  tolls  which  might  be  received  by  the 
Birmingham  Canal  Company,  and  further  enacted 
that  these  tolls  should  not  be  varied  or  diminished 
except  with  the  solemn  consent  of  the  railway 
company  g^ven  in  prescribed  form ;  and  by  sect.  28 
it  was  further  enacted,  in  case  at  anv  future  time 
the  arrangement  should  become  prejudicial  to  the 
interestsof  thepublic,  that  the  BoardofTradeshonld 
have  the  power  to  call  upon  the  canal  company  to 
apph  tq  Farliament  to  amend  the  Act.  Now,  I  can- 
not discover  in  the  Act  of  1878,  nor  indeed  in  any  of 
the  statutes  which  preceded  it  and  dealt  with  this 
subject-matter,  any  power  whatever  generally  or  I 
epeoially  expressed,  to  deal  with  such  an  arrange- 
ment 08  this  sanctioned  by  Farliament  in  |>revioaB 
years,  and  I  cannot  conceive  anything  more  inequit- 
able than  thac  the  Bailway  Commissioners  should 
be  able  to  make  such  an  order  as  they  have  made 
here,  and  yet  not  deal  with  or  call  before  them 
parties  whose  interests  would  be  largely  affected 
financially  by  snch  an  order.  There  is  no  decision 
governing  this  case ;  but  there  is  a  somewhat 
anatogons  oase  of  Be  Toomer  v.  The  London, 
GhaOCam,  and  Dover  cmd  South-Ecutem  BaQuiay 
Cov^omiee  (2  Ex.  Div.  450).  Upon  the  grounds 
I  have  stated,  I  think  this  order,  bo  &^  as  it 
affects  the  London  and  North- Western  Bailway 
Company,  is  in  excess  of  the  jurisdiction  com- 
mitted to  the  Bailway  Commissioners,  and  inas- 
much as  tbe  throagh  rate  they  have  sanctioned  is 
an  entire  matter  which  cannot  be  severed,  the 
order,  being  l»d  in  part,  is  bad  altogether.  For 
these  reasons  I  think  the  rule  must  be  made 
absolute. 

Hawkins,  J. — The  ctgection  made  to  the  order 
of  the  commissioners  is  that  the  Birmingham 
Canal  Company  have  no  power  or  authority  of 
their  own  to  alter  these  tolls,  or  that  it 
most  be  done,  if  at  all,  by  the  consent  of  tbe 


London  and  North-Westem  Bailway  Company, 
which  consent  has  not  been  obtained;  and  thui 
the  railway  company  have  not  been  made  partie.s 
to  these  proceedings.  By  the  Arrangement  Act 
of  1846  it  is  perfectly  clear  that  the  Birming- 
ham Canal  Comp>anv  were  forbidden,  without  tbe 
consent  of  the  railway  company,  to  make  any 
variation  or  reduction  of  their  tolls  or  rates.  Thac 
being  so,  the  Legislature  had  it  in  its  power  by 
subsequent  enactment  to  vary  those  tolls,  or  to  puc 
it  in  the  power  of  any  other  person  or  body  of  per- 
sons to  vary  them.  It  is  contended  that  the  Act  of 
1873  vested  in  the  commissioners  power  to  make 
alterations,  though  the  assent  of  the  railway  com- 
pany were  never  given  at  all.  Now,  the  Act  of  1851 
had  in  view,  among  other  things,  the  affording  of 
reasonable  &cilities  in  respect  of  various  matters 
mentioned  in  the  2nd  section,  but  nothing  i-t 
said  in  the  Act  with  regard  to  throagh  traffio  or 
through  tolls  or  rates.  By  the  Act  of  1873,  whicli 
recites  this  section  of  the  Act  of  1854,  provision 
is  made  for  such  through  traffio  and  through  rates. 
Then  follows  iu  the  snb-sections  tbe  machinery 
for  bringing  into  operation  snch  throagh  ratex 
and  tolls.  In  this  case  it  is  conceded  that 
the  applicant  companies  did  give  the  proper  notice 
to  the  Birmingham  Canal  Company,  but  it  does 
not  appear  that  they  made  the  London  and  North- 
Westem  Bailway  Company  a  party  to  thn 
requirement.  Now,  the  words  of  sub-sect.  2 
seem  to  me  to  point  expressly  to  cases  in  whioli 
the  party  required  to  do  the  act  has  the  power 
to  do  it.  It  says  that  they  shall  be  asked  whether 
they  agree  to  the  rate  and  route,  and  if  they 
object  to  either,  the  ground  of  the  objection.  I 
thmk  that  a  more  solid  objection  could  not  be 
made  to  the  requisition  to  agree  to  a  particular 
course  than  this :  that  tbe  party  so  required  had 
not  the  power  to  do  so.  That  seems  to  me  a 
conclusive  objection.  Then  comes  the  3rd  sub- 
section, the  terms  of  which  are  most  important. 
Applying  this  provision  to  the  case  before  as; 
assuming  that  proper  notice  had  been  served  on 
tbe  Birmingham  Canal  Company,  and  they  had 
simply  remained  silent,  sending  in  no  objection, 
then,  according  to  this  sub-seotion,  the  throagh 
rate  would  have  oome  into  operation  at  the 
expiration  of  the  prescribed  period  without  an^ 
order  of  the  commissioners  at  all.  So  that  by 
mi^dng  a  mere  request  to  the  Birmingham 
Canal  Company  to  make  the  through  rate  the 
applicant  oompanies  would  have  had  power  to 
alter  their  tolls  according  to  the  through  rate 
without  any  order  of  the  commissiouers  at  all, 
although  it  is  admitted  and  is  clear  that  they 
oonld  not  assent  to  its  beine  altered.  Again,  the 
words  "  due  and  reasonable  facility,"  occurring 
in  sub-sect.  5  must,  I  think,  be  construed  by 
reference  to  the  former  Act  of  1854,  which  says 
that  the  companies  shall  afford  all  reasonable 
facilities  "  according  to  their  respecLive  powers." 
The  short  ground,  therefore,  on  which  I  base 
my  judgment  is  this :  that  the  railway  com- 
missioners have  by  their  order  virtually  ordered 
the  Birmingham  Canal  Company  to  do  something 
which  they  had  no  power  to  do,  and  which  they 
had  no  power  to  agree  to  without  the  sanction 
and  consent  of  the  London  and  North-Westem 
Bailway  Company. 

SttJe  ahtoUtte,  wUk  cotU  agaimt  appUeant 
eompaniet. 
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Solioitore  for  the  Warwick  Canal  Companies, 
Taylor,  Hoare,  and  Taylor,  for  H.  0.  Heath,  Bir- 
mingham. 

Solicitors  for  the  Bailway  Commissioners,  Sair» 
and  FeM,  for  Solicitor  to  the  Treasury. 

Solicitors  for  the  Sirmingham  Canal  NaTigation, 
Tucker  and  Lake,  for  Wragge,  £van»,  and  Oo^ 
Birmingham. 

Solicitor  for  the  London  and  North- Western 
Railway  Company,  B.  F.  Bobertt. 


Thuredag,  July  3. 

(Before  Ebli.t,  C.B.  and  Stephbnb,  J.) 

Lkftlt  v.  MomonoTON.  (a) 

Churehwairden  —  Veitrym«n  —  Banbmfteii  of 
Ohurehwarden  —  Penalty  —  Metropolx*  Leeal 
Management  Act  1855  (18  #■  19  Vici.  e.  120), 
s«.  2,  54. 

8eeL  2  of  thU  Aet  enaele  that  the  vetbry  in  eeery 
pa/rith  eoming  within  its  operation  ekaU  contiet 
of  a  certain  numier  of  peri«ns,  quaiifiei  aiad 
eteeted  as  therein  provided.  ....  Al»o,  thui  the 
ineumhent  aind  ehutrchvtarden*  of  every  raejk 
parish  shaU  eoneiitute  a  part  of  the  vestry,  and 
shall  vote  therein,  in  addiUen  to  (A*  eUeted 
vestrynten. 

Sect.  Si  enacts  thtU  in  ease  any  mamier  of  amy 
vestry  for  any  parish  to  which  this  Aet  empties 
be  didared  harthrtipt  .  ...  in  every  stun  ease 
such  person  shaU  cease  to  be  siteh  member.  .... 
And  any  person  who  ads  a*  a  memheir  of  any 
sueh  vesUry,  after  ceaeing  to  be  «ue&  memJbvr, 
shall,  for  every  swih  offence,  be  Uahle  to  a  pemcity 
of  502.,  which  may  he  reoovered  by  any  person 
uho  may  sue  for  th«  same  in  any  of  the  Superior 
Courts  of'  law,  withfiM  costs  of  suii. 

The  defendant  was,  on  the  20th  Aug.  1878,  and  for 
some  mfOnths  prior  thereto,  a  churchwarden  of  the 
parish  of  Plumstead,  and,  by  virtue  of  his  offte» 
of  churehwardan,  and  not  othertnee,  war  a  part 
of  the  vestry  of  the  said  parish. 

On  the  lUh  June  1878  the  defrndartt  woe  adjudged 
a  banhrupL  On  the  20th  Aug.  187S  the  d^mdant 
(being  still  a  bankrupt)  attended  a  meeting  of 
the  said  vestry,  and  acted  at  sueh  meeting  by 
voting  on  a  resolution  submitted  to  tite   said 


Seld,  thai  the  defendant  was,,  by  sect.  2,  a  part  of 
the  vestry,  and,  consequently,  a  membercfU,  and 
that  by  sect  54  he  ceased  to  be  a  member  of  it  on 
being  made  hanhruipt,  and,  as  he  had  acted  and 
voted  at  a  meetinff  of  the  vestry  after  ceasing  to 
be  a  member,  he  was  liable  to  the  penalty  of  501. 

This  was  an  action  to  recover  a  penalty  oC  502.  and 
f  nil  costs  of  suit,  on  the  f^ronnd  that  the  defen* 
daiit,  after  being  adjudged  a  bankrupt,  voted  at  a 
meeting  of  the  parish  of  Plumstead  contrary  to 
the  ptwisioDs  of  the  Metropolis  Local  Manage- 
ment Act  of  1855  (18  &  19  Vict.  o.  120),  whereby, 
in  accordance  with  the  provisions  of  that  Act,  he 
became  liable  for  the  payment  of  such  penalty, 
together  with  fall  costs  of  sait.  A  special  case 
was  stated  by  consent  of  the  parties,  in  accord- 
nnce  with  the  provisions  of  the  Jadicatnre  Acts. 
The  case  was  as  follows : 

On  the  20th  Aug.  1878,  and  for  some  months 
prior  thereto,  the  defendant  was  ohorchwarden  of 
tha  parish  of  Plmnataad,.  aad.  by.  virtue  of  his 

(o)  B«ported  by  W.  W.  Obb,  Esq.,  Bunater^i-Lav. 


office  of  churchwarden,  and  not  utherwiee,  was  » 
part  of  the  vestry  of  the  said  parish. 

On  the  14th  Jane  1878  th»  d^endant  was  ad- 
judged a  bankrupt. 

On  tke  20tb  Aug.  1878  the  defendant  aiktended 
a  meeting  of  the  said  vestry,  and  acted  at  soeh 
meeting  by  voting  on  a  refiolntian' submitted  to 
the  said  meeting. 

!%»  2ad  section  of  the  Metropolis  Laaal 
Maoagemient  Act  1855  provides  that  th*  in- 
cuwbeat  and  dhurchwardens  of  eadb.  of  tlis 
parishes  mentioned  ia  the  sdaedales  of  tha  Aofe 
(of  which  Plumstead  is  one)  shall  constitute  » 
part  of  the  vessry,  and  vote  therein,  in  addition  to 
the  eleeted  vestrymen  ;  and  the  54th  sectioK  of 
the  said  Aot  pcovidae  that  any  member  of  am 
vestiT  for  any  pariah  mentioned  ia  the  asid' 
sshedoles  who  shall  b»  de«dared  bankmpt 
shall  therei^on  cease  to  be  snch  member,  and 
shall,  if  he  acts  as  a  member  of  such  vestry  after 
ceasing  to  be  aneh  member  as  aforesaid,  be  liaUe 
to  a,  penalty  o£  502.,  which  may  be  reoovered  fay 
anypenoa  who  m^  ana.  for  the  same,  with  fall 
co8t».ai  sait. 

The  qaeation  tor  the  epinion  of  the  ooort  is, 
whetbes  the  defendant,  beuig« part  of  the  vestrf 
only-  fagr  virta»  oC'  his  offine  of  ohurehwarden,  is 
liatMs»  wtdsr  the  oiroBSMtanees  afcvesaid,  to  pagr 
to  the  ptniatiff  the  peaaUy  of  501.,  with  fall  oosts 
of  suit. 

Baylis,  for  the  plaintiff,  was  stopped  by  the 
Court. 

T.  WiOis  OhHtf^  for  ths  deftadaat.— Tbace  am 
two  classes  of  persans  entitled  to  act  and  Toto  afc 
meetings  of  the  vestry,  namely,  eleoted  membisa^ 
whaeire  required  to  have  »  oertaia  pfoyerty  qaidi* 
fiaation,  aad  ea  officio  membars,  suoh  ae  the  ia* 
oombent  aad  (Auroh.wardens.  The  elected  maia- 
hers  only  are  sabjeet  to  the  penalty  clause  of  seat. 
54,  and  the  Aot  ooald  never  have  intended  that 
the  e»  officio  members  should  be  subjeot  to  this 
penalty.  The  iaoambent  and  ohmchwaFdens  are 
placed,  in  preoiBely  the  same  position  in  this 
respeet,  and  the  Legialstare  oonld  not  hare  in- 
tended that  every  incumbent  in  the  metropolis 
should  be  liable  to  this  penalty.  The  ohnrch- 
wardea  is  em  qffieio  a  pavt^  bat  not  a  meoaber,  of 
the  vestry ;  and,  thsDefore,  is  not  mthin  the  opera- 
tion of  seot.  54. 

Kbllt,  C.B. — ^It  appeace-  to  me  ^at,  on  a  trae 
oonstmetion  of  this  Act,  there  can  be  no  question 
about  the  point  before  us.  Is  it  possible  to  cob- 
tend  that  the  incumbent  aad  ohnrchwaidaiia,  who, 
under  seot.  2,  become  a  "  part "  of  the  vestoy,  do 
not  baoome  "  members "  of  it  P  It  is  dearly 
imptiesihle ;  and.,  passing  to  sect.  54,  w»  find  tfaa^ 
if  any  membev  of  aaj  vestry  forany  pariah  nnn- 
tioned  in  ths  sehedulea  of  this  Act  broaie  bsnk- 
rupt,  he  shall  oease  to  be  a.nemhar;  and  the 
seotien  g^oes  oa  to  say  that  any  person  ^o  aets 
as  a  member  ol  such  vestry  after  ceasing:  to  be 
such  member  shall,  for  e^ecy  sach  o&eoDO,  be 
liable  to  a  peoaltjr  of  502.,  which  may  be  reooseFed 
by  any  parson  who  may  sue  for-the  sasae,  in-  any 
of  the  Superior  Courts  of  law,  with  ihU  ooats  of 
suit.  It  seems  to  me,  tberefenk  that  a  oharoh- 
warden  becomes  a  "  port "  of  the  vestry,  and  .so  a 
"member"  of  it,  and,  as  suoh,  liable  to  the 
penalty  under  sect.  54.  Accordingly,  the  judg- 
ment must  be  for  the  plaintiff< 

Stephen,  J.— I  am  ot  the  same  optnioB.  It  is 
exceedingly  probable  that,  when  this  Act  was 
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famed,  the  LegiaUtare  did  not  cxmtomplKte  what 
might  happen  to  inoamtentB  ander  esiiain 
possible  oircamstsnoes.  Bat,  leaving  this  eoD- 
aideration  aside  altogether,  the  qneation  here  ie, 
whether  a  man  who  is  a  part  of  the  veetry,  and 
•who  has  a  right  to  Tote  therein,  is  or  is  not  a 
imamber  thareof  ?  A.  membor  of  a  vestry  simpty 
means  a  man  who  iB  a  part  of  it  and  votes  in  it. 
niis  being  bo,  we  go  on  to  seot.  54,  which  declares 
-that  any  member  or  a  vestry  becoming  bankmpt 
shall  cease  to  be  such  member,  and  any  person 
oeasing  to  be  such  member,  and  aftenrards  voting, 
shall  be  liable  to  certain  oonsrqnences.  I  am, 
Aerefore,  of  opinion  that  oar  jadgment  in  this 
ease  ongfat  to  be  far  the  plaintiff. 

JiiigmmU  for  ihe  plamliff. 

Solicitor  for  the  plaintiff,  E.  Kimber. 

JSolicitor  for  the  defendant,  2*.  Kipping. 


May  12  md  13. 

(Be&ne  Eeu.t,  G.B.  and  Poixocs,  B.) 

Cole,  Marchent,  htd  Go.  «.  Fibxh  ass 

ANCOEEK.  (a) 

OotiB — Olaim  cmd  ctmnter-daim — "  Aetitm  and 
oounter-elaim  "  referred  to  arbUraiion — ''Ooete  of 
the  ecmee  and  eounter-daim  to  foUow  the  event 
— Ateard  in  favour  of  plaintiffe  for  371L  of 
iheir  daim,  and  of  defeiuUmte  for  S752.  of  thew 
eomUer-tiain — Avxtrd  for  haianee  of  41.  to  he 
paid  by  plaintiffe  to  defendants — Proper  order  as 
to  cotte  *»  enek  a  etxee—Judiealure  Act  1873, 
•erf.  67— Ord«r»  XIX.,  r.  8  ;  XXII.,  r.  10 ;  XXX.. 
r.  1  ;  and  L.V.—Oovmiy  Oourte  Act  1867  (80  ^ 
31  VieL  e.  142),  ia.band7. 

Jhj  {heir  statement  of  daim  the  plaintiffs  claimed 
(1)  81.  11«.  for  goods  sold  and  delivered ;  (2) 
103L  7s.  9(2.  for  work  and  labour  done  and  mate- 
rial sitpplied ;  and  (3),  300L  for  viaking,  deliver- 
ing, and  fixing  certain  machinery,  which  the 
plaintiffs  agreed  to  make,  deliver,  and  fix  for  a 
certain  steam-engine  of  the  defendants  on  certain 
terms  ilterein  stated ;  and  after  giving  credit  for 
71.  odd  for  goods  sold  and  delivered  to  them  by 
the  drfendants,  they  claimed  the  sum  of 
404Z.  17«.  9d.  and  interest  at  the  rale  of  5  per 
cent,  tm  judgment.  The  defendants  by  their 
staiement  of  defence  and  counter-claim  set  up  cu 
a  defence,  (1)  payment  into  court  of  81.  lis. ;  (2), 
a  denial  tluit  the  work,  labour,  and  materials 
had  been  done  and  supplied,  and  an  allegation 
that  the  work  had  been  imperfeeUy  done,  and 
with  improper  materials ;  and  (3)  they  counter- 
claimed  for  loss  of  profits  of  trade  accruing  and 
eiapenses  and  outlay  incurred  by  reason  of  the 
defects  in  the  said  machinery  supplied  by  the 
plaintiffs,  and  warranted  by  them  to  do  certain 
things  which  it  failed  to  do.  Both  "  the  action 
arid  covmter-daim  "  were,  before  trial,  referred  by 
the  order  of  a  district  registrar  to  an  arbiirator, 
and  the  order  of  reference  provided  that  "  the 
costs  of  the  cause  and  the  counter-claim  should  fol- 
low the  event,"  and  also  that  the  party  or  parties 
in  whose  favour  thfi  award  should  be  made 
should  be  at  liberty,  ten  days  after  service  of 
a  copy  of  the  award  on  the  other  party,  to  sign 
judgment  for  any  sum  found  due  to  him  or  them 
by  the  award,  and  for  all  costs  he  or  they  might 

(a)  Beportcd  by  HiaiT  la  lan,  Siq.,  Butlatar«t-Iaw. 


he  entitled  to  ttndar  the  order  of  reference  and 
the  award,  uiith  costs  of  the  judgment. 

'Before  ibs  arbitrator  theplaintiffs proved  their  claim 
to  the  extent  of  3711.,  cmd  the  defendants  their 
eounter-elaim  to  the  tanount  of  375L,  and  the  arbi- 
trator iswarded  as  follows .-  "I  do  hereby  award 
that  the  plainiiffs  are  entitled  to  recover  from  the 
defendants  the  sum  of371l.inrespeet  of  their  claim 
in  this  action,  and  that  the  defendants  are  en- 
titled to  reeover  from  the  plaintiffs  the  sum  of 
3751;  in  respeet  of  their  eonnter-daim,  cmd  I 
hereby  awam  thai  the  plaint^s  do  and  shall  pn.y 
to  the  defendants  the  haianee,  fftat  is  to  say,  tlto 
sum  of  U.  aeeordingly." 

On  an  appiUeaiion  to  the  district  registrar  to  sign 
final  judgment,  he  made  an  order  "  that  judg- 
ment be  signed  in  this  action  and  ooanter> 
claim /or  the  defendants  for  the  sum  of  41.,  being 
the  haianee  directed  by  the  arbiiraior  to  be  paid 
by  the  piainiiffs  to  the  defendants,  and  for  tbe 
costs  of  the  action,  coanter-claim,  and  reference 
to  be  taxed." 

On  motion  by  the  defendants  to  rescind,  alter,  or 
vary  this  order,  it  was 

Held  by  the  Exchequer  Division  (Kelly,  C.B.  and 
Pollock,  B.),  that  ttie  registrar  had  no  authorUy  to 
make  an  order  giving  "the  costs  of  the  action  to 
the  defendants,  ana  that  the  order  should  be 
amended  by  striking  out  the  words  relating  to 
the  costs,  and  inserting  the  following  in  their 
place,  "  The  costs  of  and  relating  to  the  plaintiffs' 
claim  and  the  proof  thereof  to  be  paid  by  the 
defendants,  and  the  costs  of  and  relating  to  the 
defendants  eounter-daim  and  the  proof  thereof 
■to  he  paid  by  the  plaintiffs." 

Staples  V.  Young  [L.  Bep.  2  Ex.  Div.  324) ;  Blake 
V.  Appleyard  (lb.  3  Ex.  Div.  195;  47  L.  J. 
407,  Ex.) ;  Potter  «.  Chambers  (L.  Bep.  4  0.  P. 
Div.  69 ;  s.  e.  in  Q.  B.  48  L.  J.  274,  Q.  B.) ; 
and  Davison  v.  Gray  (40  L.  T.Bep.  N.  8. 192) 
discussed,  considered,  distinguished,  and  ap- 
proved respectively. 

This  was  an  appeal  from  ao  order  of  the  district 
registrar  of  the  Bradford  Begistrydiiectiag  "judg- 
ment to  be  signed  in  tiie  action  and  eounter-dmm 
for  the  defendants  for  the  sum  of  41.,  being  the 
balance  directed  by  the  award  of  the  arbitrator  in 
the  action  to  be  paid  by  the  plaintiffs  to  the  de- 
fendants, and  for  easts  i^theaetion,  eounter-daim, 
and  referenee  to  he  taased,  and  that  the  costs  of  and 
occasioned  by  this  order  be  coats  in  the  caase." 

The  action  was  broogbt  by  the  plaintiffs  to 
recover  a  sam  of  money  for  work  and  laboar  done, 
and  also  for  a  certain  machine  made  and  supplied 
to  the  defendants,  and  by  their  statement  of  claim 
the  plaintiffs  claimed  that  the  following  sums  of 
money  were  dae  and  owing  from  the  defendants 
to  them,  viz. :  (1)  the  sum  of  81.  lis.  for  goods  sold 
and  delivered;  (2)  the  snm  of  1032.  7s.  9a.  for  work 
and  labour  done  and  materials  sapplied  at  tho 
defendants'  request,  full  and  detaUea  particulars 
whereof  had  been  delivered  to  the  defendants ;  and 
(3)  the  sum  of  300J.  for  making,  delivering,  and 
fixing  for  the  defendants  a  certain  cylinder  and 
connections,  and  a  new  fly  and  spar  wheels  for  a 
certain  steam  engine,  which  the  plaintiffs  agreed 
to  make  and  deliver  and  fix  for  the  defendants  at 
the  price  of  3002.,  exclusive  of  masons',  joiners', 
and  plumbers'  work;  and  after  giving  credit  to 
the  defendants  for  7Z.  \e.  6ci.  for  goods  sold  and 
delivered  by  the  defendants  to  them,  the  plaintiffs 
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claimed  the  snm  of  404Z.  17*.  9^(1.  and  interesfc  afc 
5Z.  per  cent,  till  judgment. 

By  their  statement  of  defence  and  oonnter-claim 
the  defendants  (1)  bronght  into  court  8i.  11a.  in 
satisfaction  of  the  first  claim  of  the  plaintiffs ;  (2) 
they  did  not  admit  the  claim  for  work  and  labour 
and  materials,  or  that  1082.  7s.  9^(2.,  or  any  other 
snm,  was  due  in  respect  thereof,  and  alleged  that 
part  of  the  said  work  and  materials  was  included 
in  the  work  and  materials  to  be  done  and  provided 
under  the  agreement  referred  to,  but  not  correctly 
stated  in  the  statement  of  claim.  They  then 
stated  the  agreement,  and  alleged  tliat  the 
plaintiffs  had  not  fitted  and  erected  the  said 
cylinder,  Ao.,  in  a  good  and  substantial  and  work- 
manlike manner,  or  used  first-class  materials  or 
workmanship,  or  left  the  work  in  g^od  working 
order,  all  which  it  was,  by  the  said  agreement,  a 
condition  precedent  to  the  payment  of  the  said 
3002.  or  any  part  of  it  should  oe  the  case,  and  by 
reason  of  the  defective  materials  and  inferior  work- 
manship, and  the  condition  in  which  the  work  was 
left,  the  engine  very  shortly  broke  down  entirely 
and  failed  to  work. 

By  way  of  counter-claim,  the  defendants  set  out 
at  length  a  certain  agreement  by  the  plaintiffs  to 
make  and  fix  for  the  defendants,  for  the  purposes 
of  their  mill,  with  which  purposes  the  plaintiffs 
were  fully  acquainted,  a  cylinder  and  oonnections, 
&o.,  that  the  plaintiffd  did  the  work  in  an  unsub- 
stantial, inferior,  and  nnworkmanlike  manner,  and 
used  inferior  materials,  not  su£5cient  or  fit  for  the 
purpose,  and  failed  to  use  due  care  and  skill  in 
making,  fitting,  and  erecting  the  said  cylinder,  in 
consequence  whereof  the  work  broke  down,  and 
the  defendants'  engine  was  rendered  useless  and 
damaged,  and  the  work  of  their  mill  and  their 
trade  carried  on  therein  stopped,  whereby  loss  of 
trade  profits  and  in  wages  of  work  people  accrued 
and  expense  in  repairing  the  damage  and  com- 
pleting the  work  which  ought  to  have  been  com- 
pleted by  the  plaintifTs  under  the  said  agreement, 
was  incurred  by  the  defendants.  The  counter- 
claim then  set  out  in  detail  the  defects  in  the 
cylinder,  &o.,  supplied  by  the  plaintiffs,  and 
claimed  (1)  4801.  damaf^es,  (2)  such  furthes  or 
other  relief  as  the  case  might  require. 

The  plaintiffs,  in  reply  and  defence  to  the 
counter-claim,  joined  issue  upon  the  defence,  and 
alleged  that,  if  the  agreement  were  as  stated  by  the 
defendants  (which  the  defendants  were  required  to 
prove),  the  plaintiffs  had  complied  therewith. 
And  by  way  of  defence  to  the  counter-claim,  they 
repuired  the  defendants  to  prove  that  the  agree- 
ment was  in  the  terms  stated  in  the  counter- 
claim, which  the  plaintiffs  did  not  admit ;  and  they 
denied  various  matters  alleged  in  the  counter- 
claim, and  said  that  they  had  duly  carried  out  and 
completed  all  their  agreemeuts  with  the  defen- 
dants, and  that  the  whole  of  the  work  agreed  to  be 
done  by  them  for  the  defendants  was  done  and 
carried  out  according  to  contract,  and  in  a  good 
and  substantial  and  workmanlike  manner,  and 
with  good  materials,  and  was  left  in  good  working 
order ;  and  if  the  defendants'  engine  broke  down 
(which  the  plaintiffs  did  not  admit),  it  was  not  in 
consequence  of  any  acts  or  defonlts  of  the  plain- 
tiffs in  relation  to  their  contract  or  otherwise 
as  alleged. 

The  action  did  not  proceed  to  trial,  but  was 
referred  to  arbitration  by  order  of  the  registrar 
of  the  Bradford  District  Bagiatry,  as  follows  : 


"  14th  Jan.  1879  :  Upon  hearing  the  solicitors 
or  agents  on  both  sides,  and  by  their  consent,  I 
do  order  ....  that  the  aeUon  and  eowUer-daim 
be  referred  to  the  award,  &o.,  of  John  Waoeh,  of 
Bradford,  in  the  county  of  York,  civil  engineer, 
who  shall  have  all  the  powers  as  to  certifying  and 
amending  of  a  judge  at  Nisi  Frins  ....  and 
that  the  said  parties  shall  in  all'things  abide  by, 
perform,  fulfil,  and  keep  such  award  so  to  be 
made  as  aforesaid ;  and  that  the  eotts  of  the  taid 
eaute  and  eounter-daim  shall  follow  the  eoeiU,  and 
that  the  costs  of  the  reference  and  award  shall  be 
in  the  discretion  of  the  arbitrator  ....  and  that, 
nnless  restrained  by  any  rule  or  order  of  the 
Exchequer  Division  of  the  High  Court  of  Justice^ 
or  of  any  judge  of  the  said  H^h  Court,  the  party 
or  parties  in  whose  favour  the  said  award  shall 
be  made  shall  be  at  liberty,  tsn  days  after 
service  of  a  copy  of  the  said  award  on  the  solidtor 
or  agents  of  the  other  party,  to  sign  judgment  for 
a^y  sum  or  sums  of  money  found  due  to  him  or 
them  by  the  said  award,  and  for  all  costs  that  he 
or  they  may  be  entitled  to  ondsr  this  order  and 
under  the  said  award,  together  with  the  oosts  of 
the  said  judgment." 

The  reference  was  accordingly  entered  upon,  and 
the  arbitrator,  having  heard  and  duly  considered 
all  the  allegations  and  evidence  of  the  parties  on 
each  side,  made  his  award  in  writioK  on  the  7th 
March  1879,  and  thereby  awarded  as  fmlows :  "  I  do 
hereby  award  that  the  plaintiffs  are  entitled  to 
recover  from  the  defendants  the  sum  of  3712.  ia 
respect  of  their  claim  in  this  action,  and  that  the 
defendants  are  entitled  to  recover  from  the  plain- 
tiffs the  snm  of  3752.  in  respect  of  their  counter- 
claim, and  1  do  hereby  award,  order,  and  direot  that 
the  plaintiffs  do  and  shall  pay  to  the  defendants 
the  bdkmee,  that  is  to  say,  the  sum  of  42.  accord- 
ingly. And  I  do  hereby  further  award  that  the 
plaintiffs  do  and  shall  bear  and  pay  the, oosts  of 
the  said  reference  and  of  this  my  award,  and  that 
in  case  the  defendants  shall  in  tne  first  place  pay 
the  costs  of  this  my  a?rard,  the  plaintiffs  shall 
forthwith  repajy  the  same  to  the  defendants." 

On  the  publication  of  the  award,  an  application 
to  sign  final  judgment  was  made  to  the  registrar 
of  the  Bradford  District  Registry,  where  the  pro- 
ceedings had  all  hitherto  been  conducted,  where- 
upon the  registrar,  on  the  16tb  April  1879,  mad» 
the  following  order  :  "  Upon  reading  the  order  of 
reference  herein  dated  the  14th  Jan.  1879,  and  the 
award  of  the  arbitrator,  made  on  the  17th  March 
1879,  and  upon  hearing  the  solicitors  for  both 
parties,  I  do  order  that  judgment  be  signed  in 
thU  action  and  eounter-eCaim  for  the  defendants 
for  the  sum  of  43,.,  being  the  balance  directed  by 
the  arbitrator  appointed  herein  to  be  paid  by  the 
plaintiffs  to  the  defendants,  and  for  costs  of  the 
action,  eowUer-elaim,  and  referimce  to  be  twed; 
and  that  the  costs  of  and  occasioned  by  this  order 
be  costs  in  the  cause." 

Thereupon  a  summons  was  taken  out  by  the 
plaintiffs,  calling  upon  the  defendants  to  show 
cause  why  the  above-mentioned  order  of  the  dis- 
trict registrar  should  not  be  rescinded,  altered,  or 
varied,  and  upon  the  same  being  attended  before 
Field,  J.,  at  cnambers,  that  learned  jndj^  think- 
ing that  the  point  was  an  important  one,  and  that 
the  practice  upon  the  subject  ought  to  be  defini- 
tively settled  by  the  court,  referred  the  summons 
to  the  Exchequer  Division  of  the  High  Court. 

Sect.  67  of  the  Judicature  Act  1873,  Order  XIX.» 
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r.  3 ;  Order  XXII.,  r.  1 ;  Order  XXX.,  r.  1 ;  Order 
LV.,  and  sects.  5  and  7  of  the  Coaoty  Coarts  Act 
1867  (30  &  31  Viot.  c.  142)  are  set  ont  in  the 
argnments  of  oonnsel  and  jadgments  of  the  court. 
R.  0.  B.  Lane,  for  the  plaintiffs,  now  moved  to 
reednd,  alter,  or  vary  the  said  ordier  accordingly. 
Fraotically,  what  the  plaintifCB  want  is  an  alloca- 
tor to  the  defendants  for  the  difference  between 
the  two  snooB,  371L  reoovered  by  the  plaintiffs  and 
3751.  recovered  by  the  defendants.  By  the  order 
of  reference  "  the  costs  of  the  cause  and  counter- 
ohum  are  to  follow  the  eyent."  It  will  no  doubt 
be  considered  on  the  part  of  the  defendants  that 
"the  event "  is  the  award  or  judgment  of  the 
arbitrator  for  the  balance  of  41.  in  favour  of 
the  defendants.  In  Staples  v.  Young  (L.  Bep.  2  'Ex. 
Div.  324)  the  Exchequer  Division  held,  following 
the  words  of  rule  3,  Order  XIX.,  that  "  the  event^' 
was  the  final  event  or  balance,  and  judgment  to 
be  entered  in  the  action  for  that  balance,  and  that 
that  being  the  sum  only  recovered,  the  plaintiff 
was  not,  under  the  County  Courts  Act,  entitled 
to  have  his  costs.  In  the  present  case  the  arbi- 
trator has  found  practically  for  the  plaintiffs  to 
the  amount  of  their  claim,  and  practically  also  for 
the  defendants  to  the  amount  of  their  counter- 
claim. There  have  been,  as  it  were,  two  indepen- 
dent actions,  and  each  party  has  "  recoverad." 
BlapUt  V.  Young  was  followed  by  the  case  of 
JBltUce  V.  Appl&yard,  also  in  that  court  (L.  Bep.  3 
Ex.  Div.  195 ;  47  L.  J.  407.  Ex.).  in  which  it 
was  hold  that,  the  defendant  having  proved  a 
oonnter-daim  exceeding  in  amount  the  sum 
claimed  by  the  plaintiff  in  the  action,  was  en- 
titled, in  the  absence  of  any  order  as  to  costs,  to 
the  coats  of  proving  his  counter-claim,  and  of  the 
issues  so  far  as  they  related  thereto.  Kelly,  C.B., 
in  his  judgment  in  that  case,  says  :  "  The  defen- 
dant has  raised  this  oounter-olaim,  and  by  Order 
XIX.,  r.  3,  it  is  to  have  the  same  effect  as  a  state- 
ment of  claim  or  cross  action ;  but  that  provision  is 
flovemed  by  the  succeeding  words  "  so  as  to  enable 
the  court  to  pronounce  final  judgment  in  the  same 
action,  both  on  the  original  and  on  the  cross 
claim."  Then  it  is  said  by  Order  LY.,  "costs 
are  to  follow  the  event  unless  the  judge  otherwise 
orders."  Now  what  was  done  in  that  case  is  what 
the  plantiffs  seek  to  have  done  here.  Although 
it  may  be  that  the  final  judgment  will  have  to  be 
entered  for  the  final  sum  or  balance  due  to  the 
defendants,  yet  each  party  is  entitled  to  the  costs 
of  so  much  of  the  amounts  in  dispute  or  in,  other 
words,  of  the  issues  as  each  of  them  fucceeds 
upon.  Then  came  the  recent  case  of  Poiter  v. 
Chambers  in  the  Common  Fleas  Division  (L.  Bep. 
4  O.  P.  Div.  69).  There  the  plaintiff  claimed  a 
balance  of  1141.  8*.,  and  the  defendant  established 
a  counter-claim  to  the  amount  of  lOVL  16s.,  wbere- 
qpon  the  judge  (Thesiger,  L.  J.)  directed  the  jniy 
(as  the  result  of  their  answers  to  certain  questions 
put  to  them)  to  find  a  verdict  for  the  plaintiff  for 
the  balance  42. 12<.,  and  he  gave  judgment  for  the 

Elaintiff  for  that  sum.  The  court  (Benman  and 
opes,  JJ.)  refused  to  alter  the  finding  of  the  jury 
(the  judge  being  unable  to  do  so)  for  the  purpose 
of  ^ving  the  defendant  the  costs  upon  his  counter- 
claim, and  the  above-mentioned  cases  of  Staples  v. 
Young  and  Blake  v.  Apvleyard  were  cited  and 
considered.  The  leamea  judges  ttaere  seem  to 
have  decided  as  they  did  rather  on  the  ground 
that  to  decide  otherwise  would  work  injustice 
towards  the  plaintiff,  who  would  be  tnertby 
ToL  XL.,  N.  e.,  1083. 


subjected  to  the  operation  of  the  Conniy 
Courts  Act,  whilst  the  defendants  would  escape 
from  it.  With  great  deference  and  respect  it  is 
submitted  that  that  was  an  erroneous  view  and 
assumption.  Potter  v.  Chambers  subsequently  came 
in  another  form  before  Cockbum,  C. J.  and  Pollock, 
B.  in  the  Queen's  Bench  Division  (48  L.  J.  274. 
Q.  B.)  The  Common  Pleas  Division  having  refused 
the  application  to  enter  separate  verdicts,  the  costs 
were  taxed,  and  the  defendant  moved  (he  Queen's 
Bench  Division  for  an  order  to  reverse  and  disallow 
the  taxation,  when  Cockbum,  C.J.  distinguished 
the  case  of  Staples  v.  Young  {ubi  sup.),  as  the  Lord 
Chief  Baron  has  already  done  in  the  present  case, 
on  the  ground  that  the  original  claim  there  was 
below  ^I.  The  Lord  Chia  Justice  then  went  on 
to  say :  "  The  67th  section  of  the  Judicature  Act 
1873  has  no  application  to  the  present  case,  for  the 
relief  sought  was  not  such  as  could  be  afforded  in 
a  County  Court.  It  was  never  intended  Inr  the 
Legislature  to  give  jurisdiction  to  an  inferior 
court  where  the  sums  in  dispute  on  each  side  were 
large  and  the  difference  only  was  smalL  The 
plaintiff  was  compelled  to  oome  to  a  superior  court 
in  order  to  establish  his  original  claim.  He  did 
not  know  for  certain  that  the  defendant  would 
raise  the  defence  of  set-off  and  counter-claim. 
Why  should  he  be  plaoed  in  a  woi-se  position 
because  that  defence  had  been  pleaded  P  It  was 
not  an  admitted  set-off.  As  a  matter  of  fifust  he  has 
established  bis  claim  to  the  full  amount,  though 
it  was  afterwards  cut  down  by  the  amount  of  the 
ooonter-olaim."  Another  case,  also  in  the  Queen's 
Bench  Division  (Damson  v.  Qray,  40  L.  T.  Bep.N.  S. 
192)  is  stron^W  in  point  in  favour  of  the  oontentioii 
of  the  plaintiffs  hen.  The  cases  cited  establish, 
it  is  submitted,  this  as  the  rule  cr  principle  in 
these  matters,  that  each  party  is  to  have  the  costs 
of  proving  that  portion  of  the  case  on  which  he 
succeeds  or  "recovers."  The  order  should  be 
amended  by  entering  judgment  for  the  plaintifb 
for  their  claim,  and  for  the  defendants  for  their 
counter-claim.  He  referred  also  to  Oarnett  v. 
Bradleu  in  the  House  of  Lords,  and  the  judgment 
of  Lord  Blackburn  thei«in  (39  L.  T.  Bep.  N.  S. 
261 ;  L.  Bep.  3  App.  Cas.  944 ;  48  L.  J.  186,Q.  B., 
C.P.,  and  Ex.) 

A.  WiUs,  Q.C.  (with  him  was  Cyril  Dodd),  for  the 
defendants  contra,  contended  that  the  order  of  the 
registrar  as  it  stood  was  right  aod  just,  and  should 
be  upheld  by  the  court.  Let  us  consider  what  has 
happened.  The  plaintiffs  have  established  their 
claim  in  the  action  to  371L  The  defendants  say, 
"  We  have  two  answers  to  the  plaintiffs'  claim :  first, 
n  ever  iDdebted,and  the  whole  work  done  by  the  plain- 
tiffs  was  worthless  ;  secondly,  we  have  a  claim  over- 
topping the  claim  of  the  plaintiffs."  With  regard 
to  the  plea  of  never  indebted  the  plaintiffs  suc- 
ceeded in  proving  that  their  work  was  not  worth- 
less, and  tbat  for  it  they  were  entitled  to  the  sum 
of  371 1.  The  defendants,  on  the  other  hand,  esta- 
blished and  showed  that  the  action  ought  never 
to  have  been  brought,  for  they  succeeded  in 
proving  their  claim  to  375L,  thus  overtopping  the 
plaintiffs'  claim  by  41.  The  effect  and  operation 
of  the  Judicature  Act  is  to  put  or  to  substitute  a 
counter-claim  in  lieu  of  a  set-off.  In  substance 
the  plaintiffs  here  have  succeeded  in  displacing 
the  defendants'  plea  of  "  never  indebted" — I  use  the 
old  language  witi  which  we  are  all  familiar,  and 
will  translate  it  into  the  langaage  of  the  Judica- 
ture Act  prodcntly — and  are  entitled  to  the  costs 
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of  that  issa«,  bat  they  are  nob  ontitled  to  the  eoBts 
of  the  action,  because  tbe  defendants  bj  their  set- 
off orooanter-claim  have  overtopped  the  plaintiffs' 
daim.  Suppose  this  had  been  a  counterclaim  or 
set-off  for  a  liquidated  sum.  The  Statute  of 
Set-off  (2  Geo.  2,  c.  22,  a.  13)  says,  "Where 
there  are  mutual  debts  between  the  plaintiff  and 
the  defendant.  .  .  .  one  debt  may  be  set  off  ai^inat 
the  other."  The  Judicature  Act,  Order  XIX.,  r.  3, 
says,  "  A  defendant  in  an  action  may  set  off  or 
aet  up  by  way  of  counter-claim  against  the  claim  of 
the  plaintiff  any  right  or  daim,  whether  sounding 
in  damages  or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement  of  claim 
in  a  cross  action,  so  as  to  enable  the  court  to  pro- 
nounce a  final  jadga>ent  in  the  same  action  both 
on  the  original  and  on  the  cross  claim."  Both  the 
original  daim  and  the  connter-claim  therefore 
arise  in  the  action.  Now  the  ooarts  have  held, 
under  the  Statute  of  Set-off,  that,  if  a  defendant  su  c- 
ceeded  in  establishing  a  sum  equal  to  the  plaintiff's 
claim  he  succeeded  in  the  action,  and  if  in  esta- 
blishing a  larger  sum,  that  then  he  had  an  allocatHr 
fbr  the  balanoe ;  and  the  Jadicatnre  Act  has  not 
altered,  and  was  not  intended  to  alter,  the  practice 
in  that  respect.  The  rule  applies,  and  was  in- 
teaded  to  ^ply,  to  both  liquidated  and  nnliquidated 
damages.     But  the   court  is  now  asked  by  the 

Jhuntiffs  to  Bay  that  all  the  cases  since  tbe 
odieatnre  Act  ai«  wrong,  or  that  a  different 
rule  should  be  applied  to  oases  of  liquidated 
and  oases  of  unliquidated  damages.  The  plain- 
tifiB  have  failed  in  their  action,  and  the  com- 
pound result  is  that  the  defendants  get  judgment 
in  the  action.  It  is  one  and  the  same  action  in 
which  the  plaintiffs  are  the  uneaccessful  parties. 
Both  parties  cannot  be  snccessful  in  the  action. 
The  plaintiffs,  no  doubt,  have  been  sucoessful  in 
what,  in  old  ^ys,  would  have  been  called  certain 
oeeded  in  the  aetion,  and  are  therefore  entitled  to 
issues,  but  which  now,  I  suppose,  would  be  called 
certain  questions;  but  the  defendants  have  snc- 
tfae  costs  of  it.  The  judgment  of  Cleaaby  B.,  in 
Staples  Y.  Young  {uH  sup.)  is  aa  express  decision 
in  favour  of  tbe  present  defendants  on  this  ques- 
tion. The  learned  Baron  says :  "  Can  we  say,  here, 
looking  at  these  rules  (Order  XIX,  r.  3,  and 
Order  XXII.,r.  10),that  the  plaintiff  has  recovered 
the  full  amount  of  the  claim  that  he  proved,  and 
that  the  defendant  has  recovered  the  amount  of  the 
oonnter-claim  that  he  set  up,  or  must  we  say 
that  the  plaintiff  recovered  the  balanoe  P  It  seems 
to  me  that  the  latter  view  is  the  right  one,  and 
that  by  it  only  can  we  give  to  the  counter-claim 
the  same  effect  as  a  statement  of  claim  in  a  cross 
action,  and  give  final  judgment  both  on  the  original 
and  cross  claim.  By  Order  XXII.,  r.  10,  the  de- 
fendant, if  the  balance  is  in  his  favour,  may  have 
judgment  for  such  balance.  The  intention  and 
woras  of  the  rule  are  that  the  final  judgment  is 
to  be  founded  on  the  result  of  both  the  original  and 
cross  elaitn  taken  together  and  treated  as  arising  in 
the  same  aetion,  and  Order  XXII.,  r.  10,(a)  provides, 
for  the  opposite  case  where  the  balance  is  in 
favonr  of  the  defendant,  for  in  such  cases  the 

(a)  Order  XXII.,  r.  10,  is  as  foUowa  :  "  Where  in  any 
action  a  ttetKiff  or  oonnter-alaim  is  established  as  a  de- 
fence against  the  plaintiff's  claim,  the  coart  may,  if  the 
balance  is  in  favour  of  the  defendant,  give  judgment  for 
the  defendant  for  ench  balance,  or  may  otherwise  ad- 
jndge  to  the  defendant  snch  reli^  as  he  may  be  entitled 
to  upon  the  merits  of  the  case." 


court  may  give  jadgment  for  the  defendant  fbr 
such  balance.  That  judgment  would  be  a  jadg- 
ment in  the  action,  and  the  defmdant  would 
recover,  not  on  his  oonnter-daim,  bat  in  the  action 
to  the  extent  of  his  balance."  Pollock,  B.  also  in 
the  sam^  case,  says :  **  It  is  dear  that  set  off  was 
alwajfl  treated  as  a  redaction  of  damages,  one  of 
the  best  proofs  thereof  bang  that  a  plaintiff,  if  he 
chose,  might  elect  to  deduct  the  set-off  and  take  a 
verdict  for  the  balance,  whereby  the  defendant 
would  be  barred  in  respect  of  his  claim  on  the 
set-off.  The  Legislature,  it  seems  to  me,  intended, 
with  regard  to  the  trial  and  result  of  it  in  the 
matter  of  costs,  to  place  oounter-olaim  and  set-off 
on  the  same  footins.  There  is  one  judgment,  and 
that  is  for  the  haumee."  The  case  of  Blofee  v. 
Appleyard  (ubi  «up.)  takes  and  supports  the  same 
view.  Under  the  old  statute  the  defendants  wonld 
be  entitled,  and  I  submit  that  nnder  the  Judicature 
Act  they  are  entitled,  to  the  ooata  as  directed  by 
the  registrar's  order. 

EiLLT,  C.B. — It  is  onecesaary  to  pronounce  any 
opinion  as  to  what  order  it  might  have  been  the 
duty  of  the  court  to  make  if  the  case  now  before 
na  had  arisen  nnder  the  Statute  of  Set-off  (3 
Geo.  2,  o,  22),  under  which,  if  a  defendant  in  answer 
to  an  action  for  a  sum  of  money  pleaded  a  set-off  and 
proved  it,  he  was  entitled,  if  the  amount  of  the  set- 
off overtopped  tbe  plaintiff's  demand,  to  claim  a 
verdict  or  judgment  in  his  favour,  and  in  such  a 
case  there  was  not  only  no  difficulty,  bat  no  injtn- 
tice  of  any  kind,  because  the  plaintiff,  at  the  tine 
he  brought  his  action,  could  easily  have  antidpated 
what  the  defendant  might  possibly  plead,  and  the 
amount  that  it  waa  likely,  or  indeed  almost  certain, 
that  he  would  recover.  For  example,  to  take  the 
simplest  case,  an  action  might  be  brought,  say  for 
400(.  more  or  less,  and  if  the  defendant  had  repaid 
300i.  of  the  loan,  it  would  be  quite  anneoessary 
that  he  should  be  put  upon  a  plea  and  proof  bf 
payment.  The  plaintiff  might  at  once  give  credit 
for  the  sum  paia,  and  in  his  particulars  of  demand, 
if  not  in  his  declaration,  demand  only  the  balance; 
and  80  where  there  had  been  such  dealings  be- 
tween the  parties  as  resulted  in  an  account  stated, 
or  where  there  had  been  mntnal  credits  between 
them,  a  plaintiff  might  be  taken  to  know  what  de- 
fences wonld  be  set  up  against  him,  and  that  if  there 
should  be  a  plea  of  payment  or  a  set-off,  if  it  over- 
topped his  demand,  the  result  would  be  that  t  be 
cause  would  be  decided  against  him.  Nor  do  I  pro- 
nounce any  opinion  as  to  now  this  case  would  have 
stood,  and  what  order  the  court  would  have  felt 
called  upon  to  make,  if  the  action  bad  been  tried 
before  a  jndge  and  a  jury,  where,  upon  the  different 
issues  (for  they  really  are  different  issues)  in  tbe 
canse,  it  would  have  been  necessary  for  the  |^in- 
tiff  to  prove  his  demand,  and  then  to  await  the 
evidence  of  the  defendant  in  support  of  his  defence 
or  counter-claim,  particularly  if  in  such  a  case  the 
judge  who  should  have  tried  tbe  canse  should 
have  thought  it  fit  to  enter  or  direct  the  particular 
findings  of  the  jury,  in  support  of  tho  plaintiff's 
claim  or  of  the  defendant  s  daim,  to  be  entered 
upon  the  postea,  and  where  the  natural  and  legal 
effect  wonld  be  given  to  that  entry  in  the  form  in 
which  it  was  made.  The  present  case,  however, 
has  not  been  so  tried,  or  the  judge  who  might  have 
tried  it  would  have  been  able  to  do  full  justice  to 
both  parties  by  directing  special  findings  and 
making  an  entry  upon  the  postea  in  conformity 
therewith,  namely,  of  3711.  in  favour  of  the  plain- 
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tiffs,  and  3752.  in  favour  of  the  defendanta,  whafc- 
ever  althnately  might  have  been  the  form  of  the 
jadgaient  which  the  conrt  woald  have  aothoriaed. 
I  deoide  this  case  apon  the  facts  as  tbey  ara 
now  before  as,  vnd  I  am  of  opinion  that  the  oido: 
which  the  court  ought  to  make  shoold  be  in  sab- 
stanoe  an  order  that  the  plaintiffs  ai«  entitied  to 
tiieir  costs  in  respect  of  their  claim  of  3711.,  to 
whiebthey  haveby  evidence  established  their  risht, 
and  that  the  defendants  are  entitled  to  have  tbev 
costs  taxed  in  respect  of  their  oonnter-claim  of  3751., 
together  with  any  costs,  if  such  there  be,  by  reason 
of  their  right  to  obtaon  wider  the  award  the 
balaaoe  of  M.  It  is  not  necessary  to  determixw 
here  which  of  these  two  parties,  if  either,  is 
entitled  to  the  costs  of  the  trial,  or  what  are  gene- 
rally called  the  "  costs  of  the  caose,"  becanse.  if 
the  plaintiffs  shall  have  their  ooata  taxed  in  their 
favoar  in  respect  of  their  demand  of  3712.  which 
was  dispnted  upon  the  pleadings  by  the  defend- 
ants, and  which  therefore  at  coneiderable  cost  no 
doubt  to  themselves  the  plaintiffs  hav«  estab- 
lii4ied ;  and  if  the  defendants,  oa  the  other  hand, 
be  entitled  to  the  costs  which  they  have  neoea- 
aarily  incurred  in  establishing  their  oounter-olaim, 
I  apfwehend  that  the  costs  of  the  cause  will  really 
be  so  small  and  trifiine  thait  it  would  scarcely  be 
worth  the  while  of  eiuko:  party  to  ooose  to  the 
conrt  for  its  o|Mn)oa  as  to  which  of  them  might 
be  entitled  thereto.  The  case  being  mi  entirely 
new  one  requires,  I  think,  a  special  order. 
Looking  at  the  faots  of  the  case,  the  nature  of 
tbe  pleadings,  the  evidence,  and  the  cnnrse  of 
the  prooeedings  b^ore  the  arbitrat<»-,  I  think 
it  woold  be  an  act  of  gross  and  glaring  in- 
inatiee  to  have  compelled  the  plaintiffs,  who 
have  not  the  (rift  of  prophecy,  to  goess  or  to 
det-ermine  apoo  speealation  befor^iand  what 
would  be  tbe  ultimate  result  of  the  oanse.  First 
ofall,  that  determination  mnst  have  been  formed  at 
tbe  time  that  the  writ  was  issoed,  becanse  therein 
mnst  be  set  forth  what  the  cause  of  action  really 
is.  The  plaintiffs  set  it  forth  correctly  when 
they  claimed  400i.,althongh,  as  it  nltimately  tamed 
out,  it  would  have  been  more  correct  to  have 
claimed  371i. ;  but  they  claimed  400Z.  and  odd  on 
tbe  grounds  which  appear  at  considerable  length 
in  the  pleadings,  and  which  the  defendants  l»Te 
from  beginning  to  end  contested.  Is  it  to  be  said 
that  the  plaints  were  to  forbear  to  bring  tbeir 
acajou  at  all  because  of  the  possibility  that  the 
defendants  mi^ht  set  np  a  defence  in  which  they 
would  recover,  in  the  form  of  a  conntor-olaim,  some- 
thingmore  than  theamountof  the  plaintiff 's  original 
claim  P  To  say  that  a  plaintiff  upon  issuing  his 
writ  is  to  be  Mund  to  consider  not  only  whether 
any  oonnter-claim  at  all  will  or  will  not  be  made 
against  him,  bat  also  what,  if,  as  it  nay  now  be, 
it  should  be  a  claim  for  unliquidated  damages,  the 
amount  of  such  damages  may  ultimately  prove  to 
be,  would,  in  my  opinion,  be  to  put  upon  him  an 
impossible  task,  and  one  requiring  him  to  be  pos- 
sessed.as  I  have  before  observed ,  with  th  e  gift  of  pro- 
phecy. To  show,  as  I  believe  it  does  show,  that  the 
Legislature,  by  the  Judicature  Act,  never  intended 
anything  of  that  kind,  I  may  observe  that  we 
find  in  Order  XXX.,  r.  1,  a  most  salutary  provi- 
sion, that,  "Where  any  action  is  broaght  to 
recover  a  debt  or  damages,  any  defendant  may  at 
any  time  after  service  of  t^e  writ,  and  before  or  at 
the  time  of  delivering  his  defence,  or  by  leavo  of 
the  court  or  a  judge  at  any  later  time,  pay  into 


com-t  a  snm  of  money  by  way  of  sataafaction  «r 
amends."  That  is,  when  a  plaintiff  brii^  an 
action  for  nnliqaidated  damages,  tiie  defendant 
nuy  pay  money  into  oourt ;  bat  there  is  no  saoh 
oonater-provjeioD  in  &vour  of  a  plaintiff  upon  a 
defendant's  setting  up  a  coanter-oteim  for  no- 
liquidated  damages ;  though  there  is  nothing  to 
prevent  the  Lord  Chan^lor  and  the  jndgea, 
shoold  they  think  fit  so  to  do,  maldag  such  an 
order  in  addition  to  the  numeroos  orders  alrsady 
exMtiag.  It  was  said  in  argument  that  in  prac- 
tice zoocM^  has  been  dtfaeto  paid  into  conrt  nader 
the  Judiflatore  Act  where  there  is  a  eonnter-olaim 
for  unliquidated  damages.  It  may  be  sa  Bnt  all 
I  can  soy  is,  that  there  is  nodiing  in  tbe  Jadica- 
tnre  Aot  to  authorise  any  snob  proceeding,  and 
until  there  is  I  oeaaet  help  thinking  that  ttaa  is  a 
very  stroBj^  argament  to  show  that  it  nev«r  can 
have  been  mtended  to  impoae  upon  a  plaintiff,  on 
bringing  an  aotioD  for  a  sum  of  money,  the  oUi- 
gation  A  aatieipaiang  that  a  coant«r<«uim  will  be 
made  for  wnliqaidated  datnages  aot  xaenij  in 
matters  not  altegother  unconnected  with  his 
own  dbim  in  tdoe  action,  bat  it  may  be,  as 
has  been  sngj^stod  at  the  bar  in  the  floono 
of  the  acgnment,  for  breach  of  promise  of  nMir- 
riagn,  or  the  seduetion  of  a  daa^ter,  or  for  any 
other  unexpected  and  extraordinary  cause.  Be 
that  as  it  may,  I  do  not  think  we  are  bound  to 
give  tbe  same  effect  to  the  prooeedings  in  this  case 
M  if  there  had  been  any  such  connter-provisioii 
enabling  a  plaintiff  to  pay  in  money  in  satis&otion 
of  a  d^noant's  counter-claim.  Bo  mnch  for  the 
actual  provisions  of  the  law  under  the  JndioatBre 
Act,  with  the  exception  of  that  wfaiofa  has  been 
refeorred  to  by  Mr.  Wills  in  his  veir  aUe  arga- 
ment, wfaidi  I  must  say  has  raised  oiffionHieB  in 
my  miad  ibat  I  do  not  feel  quite  easy  in  finally 
dealing  with,  namely,  rule  3  a£  Order  TTY,  Bn^ 
first,  let  me  observe  withrespeettothe  antboritiea, 
that  no  case  has  been  cated  paralM  to  the  case 
now  before  the  court,  nor  even,  as  it  seems  to  me, 
leseiubling  it  in  principle.  Whatever  expressions 
may  have  been  used  in  any  of  the  cases,  and 
although  in  Pottery.  Chambers  (ubi tuv.)  Thesiger, 
L.  J.  made  an  entry  upon  the  postea  wnich  seemed 
to  dispose  cf  certain  questions  not  unlike  one  or 
two  irhioh  have  arisen  here,  yet  no  case  has 
dedded  that,  when  nnder  a  couutor-claim  for  un- 
liquidated damages  the  defendant  has  established 
his  claim  to  a  lar^r  amount  than  that  which  the 
plaintiff  in  the  action  has  established  his  right  to 
recover,  tbe  general  costs  of  the  cause  shall  there- 
upon belong  to  the  defendant.  Let  ug  now  look 
at  the  language  of  rale  3  of  Order  XIX.,  upon 
which  Mr.  Wills  so  strongly  relies.  It  is  this :  "  A 
defendant  in  an  action  may  set  off  or  set  up  by  way 
of  counter-claim  against  the  claims  of  the  plaintiff 
any  right  or  claim,  whether  such  set-off  or  counter- 
claim sound  in  dunages  or  not,  and  such  set-off  or 
counter-claim  shall  have  tbe  same  effect  as" — 
whatP — "as  a  statement  of  claim  in  a  cross 
action,  so  as  to  enable  the  court  to  pronounce  a 
final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross  claim."    That  does  not 

fo  to  show  that  the  plaintiff  or  the  defen- 
ant  is  entitled  to  the  general  costo  ol  the  cause, 
but  would  seem  rather  to  refer  to  cases  tried 
before  a  judge  and  jury  than  to  an  award,  and 
especially  to  an  award  in  the  form  of  the  present 
one,  and  no  doubt  it  was  intended  that,  so  &r  as 
might  be  possible,  justice  should  be  dcme  to  both 
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parties  in  one  action.  I  do  not  see  that  it  at  all 
lolIowB  that  it  would  be  by  one  judgment  in  the 
ordinary  senBe  of  the  word ;  bat  if  it  be  bo  in  the 
case  of  a  trial  before  a  jadge  and  jury,  yet  in  the 
present  case  other  doabts  and  othw  qaestiona 
arise  which  seem  to  me  to  make  this  entirely  a 
new  case,  and  one  which  it  wonld  be  a^jast  to 
decide  nnder  this  section  alone,  as  if  it  were  the 
sole  proTision  of  the  Jadioatare  Act  which  was  to 
determine  the  right  to  costs  in  all  cases  which 
may  arise.  First  of  all,  if  this  had  been  a  case 
where  the  verdict  had  been  for  the  plaintiffs, 
and  they  had  recovered  il.  only,  it  is  qnite  clear  that 
under  sect.  67  of  the  Jadicatnre  Act  of  1873, 
which  has  been  referred  to  in  some  of  the  cited 
eases,  the  case  wonld  not  have  been  within  the 
County  Coorts  Act,  because  that  section  is  clearly 
not  applicable  to  the  present  case ;  its  words  are, 
"  The  provisions  contained  in  the  5th,  7th,  Stb, 
and  lOfch  sections  of  the  County  Courts  Act  1867,(a) 
shall  appl^  to  all  actions  commenced  or  pending 
in  the  Hi^  Court  of  Justice  in  which  any  relief 
is  sought  which  can  be  given  in  a  County  Court." 
If  this  action  had  to  be  determined  by  virtue  of 
that  section,  it  clearly  is  not  an  action  in  which 
relief  could  have  been  obtained  in  aConntv  Court, 
because,  at  the  very  outset,  inasmuch  as  the  daim  ' 
of  the  plaintiffs  amounted  to  some  371L  at  the 
least,  the  County  Court  wonld  immediately  find 
that  it  had  no  jurisdiction,  and  the  same  observa- 
tion would  apply  to  the  counter-claim.  But 
the  question  is  whether  this  case  is  within 
Order  XIX,  r.  3.  Had  it  been  a  case  tried  before 
a  judge  and  jury,  it  might,  for  aught  I  know,  be 
contended  that,  as  one  object  of  this  rule  was  to 
enable  the  court  to  pronounce  final  judgment  in 

(a)  The  f  ollowinff  are  the  5th  and  7th  eeotiona  of  the 
Connty  Conirts  1867  (90  ft  31  Viot.  o.  142):  Sect.  5:  "If 
in  any  action  oonunenoed  after  the  pasaini^  of  this  Act  in 
any  ca  Her  Majesty'B  Superior  Conrta  of  record,  the  plain- 
tiff shall  reoover  a  snm  not  exoeeding  201.  if  the  action 
is  foonded  on  oontiraot,  or  lOi.  if  fonnded  on  tort,  whether 
b^  verdict,  indgment  by  defaidt,  or  on  demnzrer  or  other- 
wue_,  he  dull  not  be  entitled  to  any  costs  of  soit  nnlesa 
the  jndge  certify  on  the  record  that  there  was  safficient 
reason  for  bringing  Bach  action  in  snch  Superior  Court, 
or  nnless  the  court  or  a  judge  at  ohambers  shall  by  rule 
or  order  allow  such  oosta.  Sect  7:  "Where  in  any 
action  of  contract  brought  or  oommenoed  in  any  of  Her 
Majesty's  Superior  Courts  of  common  law,  the  claim  in- 
dorsed on  the  writ  does  not  exceed  501.,  or  where  snoh 
claim,  though  it  originally  exceeded  501.  is  reduced  by 
payment  on  admittol  set-off  or  otherwise,  to  a  sum 
not  exceeding  SOi.,  it  shall  be  lawful  for  the  defendant 
in  the  action  within  eight  days  from  the  day  n^ran 
which  the  writ  shall  have  been  served  upon  him, 
if  the  whole  or  part  of  the  demand  of  the  plain- 
tiff be  contested,  to  apply  to  a  judge  at  chambers 
for  a  summons  to  the  puuntiff  to  show  cause  why 
snch  action  should  not  to  be  tried  in  the  County  Conrt, 
or  one  of  the  County  Courts  in  which  the  action  might 
have  been  commenced ;  and  on  the  hearing  of  such  sum- 
mons the  judge  shall,  unless  there  be  good  cause  to  the 
contrary,  order  such  action  to  be  tried  accordingly,  and 
thereupon  the  plaintiff  shall  lodge  the  original  wnt  and 
the  order  with  the  reoiiitrar  of  the  Connty  Conrt  men- 
ticmed  in  tiie  order,  who  shall  appoint  a  1^7  for  the 
hearing  of  the  cause,  notioe  whereof  shall  be  sent,  by 
post  or  otiierwisn,  by  tlie  registrar  to  both  parties  or  their 
attorneys,  and  the  cause  and  all  proceedings  therein  shall 
be  hecod  and  taknn  in  such  Comity  Court,  as  if  the  action 
had  been  originally  commenced  in  snch  County  Court, 
and  the  costs  of  the  parties  in  respect  of  proceedings  sub- 
sequent to  the  order  of  tiie  judge  of  the  Superior  Conrt 
shall  be  allowed  according  to  the  scale  of  costs  in  use 
in  such  County  Court,  and  the  costs  of  the  proceedings 
previously  had  in  the  Snperior  Court  shall  be  allowed 
according  to  the  scale  in  use  in  such  latter  conrt." 


the  same  action,  the  court  wonld  look  only  to  the 
result  of  the  action,  which,  had  Uie  plwntiffs' 
claim  exceeded  the  defendants'  oonnter-olsim  by 
4i.,  wonld  have  been  that  the  plaintiffs  would  have 
been  entitled  only  to  a  verdict  or  judgment  for 
that  sum ;  and,  on  the  other  hand,  had  the  de- 
fendants' counter-claim  exceeded  the  plaintiffs' 
claim  by  that  same  small  sum,  they  would  have 
been  entitled  only  to  a  verdict  and  judgment  for 
that  amount.  But  we  must  look,  not  at  what 
might  have  been  the  verdict  of  a  jury,  and  the 
entry  of  that  verdict  or  the  findings  of  the  jury 
upon  the  postea,  or  to  any  form  of  judgment  that 
would  result  from  a  trial  by  jury,  but  we  must  see 
whether  this  a  case  of  the  same  nature  and  suiqeot 
to  the  same  provisions.  Now,  it  appears  to  me 
that  this  award  does  not  bring  this  case  within  the 
meaning,  and  certainly  not  within  the  expressions 
nsed  in  rule  3.  It  is  not  a  case  in  which  the 
defendants  have  recovered  a  verdict  for  4A.  beyond 
the  amount  recovered  by  the  plaintiffs,  but  we 
find  by  the  order  of  reference  and  the  terms  <d  the 
award  that  the  action  or  claim  and  the  oonnter- 
daim  are  entirely  distinct.  First  of  all,  the 
order  of  reference  is  that  the  action  and 
eounter-daim  be  referred  to  the  order,  and  so 
forth,  of  the  arbitrator  in  question.  Here  the 
distinction  is  made  between  the  actions.  It 
is  not  "  this  action  shall  be  referred,  and  this 
actioo  only ; "  but  "  the  action  and  oonnter-chdm," 
distinguishing  therefore  between  the  two,  and 
really  treating  them  as  two  different  cases,  and 
raising  two  different  questions.  The  same  thing 
appears  further  on  in  the  order  of  reference,  thus, 
"  'The  costs  of  ihe  siUd  oauie  and  eountar-diUm 
shall  follow  the  event."  Here,  again,  the  canae  or 
the  action  is  one  thing,  the  ooanter-olaim  is 
another ;  and  I  do  not  at  all  see  why  the  costs  of 
the  cause  or  action  should  not  be  treated  as  de- 
termined in  favour  of  the  plaintiffs,  so  &r  as  they 
have  recovered  any  snm  of  money,  vis.  3711.,  and 
wby  the  counter-claim  should  not  be  treated  as 
what  it  is — a  claim  under  which  the  defendants 
have  recovered  the  larger  sum  of  3751.  And  fur- 
ther on  we  find  the  provision,  which  I  do  not 
further  refer  to  at  'this  moment,  as  to  the  judg- 
ment which  is  to  be  entered.  On  looking  to  the 
award,  it  appears  that  the  arbitrator  has  expressly 
treated  this  as  two  causes  and  two  recoveries,  and 
therefore  entitling  each  of  the  respective  parties 
to  a  judgment,  or,  in  other  words,  to  two  judg- 
ments ;  for,  after  reciting  the  terms  of  the  refiar. 
enoe,  the  arbitrator  pro^eds :  "  And  I  do  hereby 
award  that  the  plaintiffs,"  not  have  established  their 
right  to  so  much  money,  but  "  are  entitled  to  re- 
cover from  the  defendants  the  sum  of  371L  in  re- 
spect of  their  claim  in  this  action,  and  that  the 
defendants  are  entitled  to  recover  from  the  plain- 
tiffs the  sum  of  3751.  in  respect  of  their  ooanter- 
claim."  Now  that  really  is  the  foundation  of  two 
judgments.  It  is  not  merely  that  the  plaintiffs 
have  established  their  claim  to  371i.,  but  the  tech- 
nical word,  the  signification  of  which  is  well 
known,  and  which  has  been  a  part  and 
parcel  of  the  law  of  England  for  centuries, 
the  word  "  recover  "  is  here  used,  a  word  which 
creates  and  constitutes  a  judgment.  It  seems  to 
me,  therefore,  that  this  is  in  effect  the  same  thing 
as  if  the  arbitrator  had  said,  "  I  awurd  that  the 
plaintiffs  shall  recover  and  obtain  judgment  for 
the  sum  of  371L,"  and  then  in  the  same  finding 
had  said,  "and  that  the  defendants  shall  reoover 
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and  Bhall  be  entitled  to  jadaiment  for  the  sam  of 
3751."  He  farther  awards,  "  I  do  hereby  award, 
order,  and  direct  that  the  plaintiffs  do  and  Bball 
pay  to  the  defendants  the  balance,  that  is  to  say, 
the  snm  of  41."  That  was  necessary ;  and  this  is 
•  pronouncing,  on  the  part  oi  the  arbitrator,  of 
two  jademente,  one  for  toe  37U ,  and  another  for 
the  375r,  and  a  direction — which  may  entitle  the 
defendants  to  a  judgment  also  for  aaght  I  know 
— that  the  baumoe,  the  42.,  be  paid  by  the 
plaintiffs  to  the  defimdaats.  This,  therefore,  ia 
not  a  case  in  whidi  a  jury  bare  fonnd  a  verdict 
for  the  one  party  or  the  other.  Had  it  been  so 
the  verdict  wonid  only  have  been  entered  for  the 
balance  of  4!.,  anless  the  jary  had  expressed  it  to 
be  by  virtne  of  the  connter-claim,  ana  at  the  same 
time  had  indicated  and  specified  the  amoant  to 
which  the  plaintiffs  were  entitled  in  respect  of 
their  claim  of  S711.  Bat  sach  are  the  terms  of  the 
findings  of  the  arbitrator.  Stripping  the  case  of 
all  technical  terms  and  particalar  expreaaions,  and 
looking  to  the  sabetance  of  it,  it  realty  is  this,  that 
the  plaintiffs  who  brought  their  action  for  a  sum 
of  between  3001.  and  400L,  and  were  ignorant  of 
what,  if  any,  oonnter-olaim  would  be  set  op  against 
them,  and  atill  more  so  that  it  would  be  a  demand 
the  amoant  of  whidh  thev  would  be  nnable 
to  estimate  or  to  protect  themselves  against  by 
setting  off  one  claim  against  the  other,  are  entitled 
to  the  benefit  of  the  sum  they  have  recovered ; 
while,  on  the  other  hand,  the  defendants  are 
entitled  to  the  benefit  of  any  sum  they  have  re- 
covered ;  and  looking  once  again  to  rule  3,  it  may 
be  quite  true,  as  applied  to  a  trial  before  a  judge 
and  jury,  that  the  "  set-off  or  counter-claim  shall 
have  the  same  effect  as  a  statement  of  claim  in  a 
cross  action  so  aa  to  enable  the  court  to  pronounce 
final  iadgment  in  suuh  action."  There  may  be 
a  final  judgment,  but  I  do  not  know  why  there 
■hould  not,  even  nnder  this  rule,  be  a  judgment 
Bpeoiallv  expressed  that  the  plaintiffs  do  recover 
3712.,  tnat  the  defendants  do  reoover  3752.,  and 
that  the  defendants  shall  have  judgment  against 
the  plaintiffs  for  the  balance  of  42.  That  would 
meet  all  diat  here  is  required,  all  that  is 
apecially  enacted  by  this  3ra  rule.  It  has  been 
■aid,  however,  that  diere  is  a  power  or  a  direction 
in  the  order  of  reference,  that  the  party  or  parties 
in  whose  favonr  the  said  award  Khali  be  made  shall 
be  at  liberty,  ten  days  after  service  of  a  copy  of 
the  award  on  the  solicitor  or  agent  of  the  other 
party,  to  sign  final  judgment  for  any  sum  or  sums 
of  money  found  due  to  him  or  them  by  the  said 
award.  I  do  not  know  why  that  should  not  entitle 
the  plaintiffs  to  a  final  jadgment  for  3712.  and  the 
defendants  to  a  final  jadgment  for  3752.,  and  I  do 
not  see  that  there  would  be  any  objection  to  the 
making  up  the  record  in  such  a  form,  or  pro- 
nonncins  a  judgment  as  here  provided  by  this 
order  of  refeienoe,  that  the  defendants  should 
also  have  a  judgment  that  the  plaintiffs  pay 
to^  the  defendants  the  sum  of  42.  Now,  tnat 
brings  me  to  what  has  actually  been  done.  We 
find  that  the  registrar  has  made  an  order  that 
"  judgment)  be  signed  in  this  action  and  counter- 
claim for  the  sum  of  42."  I  think  it  woald  have 
been  better  if  he  had  said  that  judgment  should  be 
Bigned  fur  the  plaintiffs  for  3712.,  and  for  the  de- 
fbndaota  for  3761.,  and  that  the  defendants  should 
have  jadgment  for  the  sum  of  42.,  but  that  may  be 
a  mere  matter  of  form ;  he  gora  on,  moreover,  to 
aay,  "  being  the  balance  directed  by  tbc  arbitrator 


appointed  herein  to  be  paid  by  the  plaintiffs  to 
the  defendants,  and  for  eotit  of  the  actum,"  &o.  I 
think  he  had  no  authority  whatever  to  make  the 
latter  part  of  that  order  with  reference  to"the  costs 
of  the  action,"  and  that  hia  order,  therefore,  should 
be  amended  or  varied  by  striking  ont  the  words 
"  and  for  costs  of  the  action."  Thus  the  defendants 
will  have  judgment  for  the  42.  to  which  they  are 
entitled,  and  for  the  costs  of  the  counter-claim  and 
reference  to  be  taxed;  and  I  think  that  thus  jastioe 
will  be  done  to  both  parties,  if  the  order  be 
amended  so  that  the  plaintiffs  shall  be  entitled  to 
the  costs  incurred  by  them  in  respect  of  their 
claim  of  3712.,  and  the  defendants  to  their  costs  in 
respect  of  their  oounter-<daim  of  3752,  indnding, 
of  course,  the  small  balance  of  42.  As  to  the  "costs 
of  the  action,"  it  will  be  competent  for  either  party, 
after  the  costs  are  taxed  in  respect  of  the  claim 
and  counter-claim  respectively,  if  realljr  anything 
shall  then  remain  which  makes  it  the  interest  m 
either  of  them  so  to  do,  to  apply  to  the  court  for 
an  order  to  tax  the  general  costs  of  the  action,  and 
it  is  without  prejudice  to  any  such  application  that 
I  now  pronounce  my  judgment,that  the  order  should 
be  amended  in  the  way  and  to  the  extent  which 
I  have  stated. 

PouocK,  B. — This  case  has  come  before  the 
court  on  an  application  by  Mr.  Lane,  on  the  part 
of  the  plaintiffs,  to  rescind  or  vary  an  order  which 
was  made  by  the  district  registrar  in  this  cause, 
which  directed  how  the  ]udgment  should  be 
signed,  and  also  how  the  costs  should  be  dealt 
with;  and,  in  my  judgment,  Mr.  Lane  is  entitled  to 
that  which  he  has  asked  for  to  the  extent  which 
my  Lord  has  stated.  The  question  arises  upon  a 
claim  made  by  the  plaintiffs  for  1032.  78.  9a.  for 
work  and  labour  and  materials,  and  also  a  further 
claim  of  3002.  for  making,  delivering,  and  fixing  a 
certain  machine,  and  for  work  and  laboar  and  other 
things  supplied.  The  defendants  by  their  counter- 
claim set  up,  first,  that  the  work  had  been  im- 
properly ana  imperfectly  done,  which  they  might 
have  done  under  the  old  law  before  the  Judicature 
Act,  giving  it  in  evidence  in  diminution  of  the 
plaintiffs'  claim;  and  they  ajso  set  up  what  ia 
strictly  a  counter-claim  under  the  new  statute, 
claiming  the  loss  of  profit  ia  their  business  and 
expenses  and  outlay  incurred  by  reason  of  the 
delects  in  an  engine  which  was  supplied  by  the 
plaintiffs,  and  warranted  bj  them  to  do  certain 
things;  which  counter-claim,  if  proved,  would 
diminish  the  damage  which  the  plaintiffs  other- 
wise would  have  sustained.  That  claim  and  that 
ooonter-claim  were  referred  by  order  to  a  civil 
engineer,  and  the  order  of  reference  proWded  that 
"  the  costs  of  the  cause  and  the  counter-claim 
shoald  follow  the  event."  That  is  the  common 
olanse  in  references  of  this  kind,  and  it  produces 
no  doubt  very  much  the  same  effect  as  if  there 
had  been  findings  of  the  jury  upon  these  two 
things,  the  claim  aud  the  counter-claim.  Now, 
in  the  result  the  plaintiffs  proved,  not  the  whole 
of  their  claim,  but  to  the  extent  of  3712.,  the 
major  part  of  it>  and  for  that  the  arbitrator  has 
made  his  award,  saying  that  they  are  entitled  to 
recover  that  amount  from  the  defendants.  The 
defendants  proved  on  their  ooonter-claim  the  sum 
of  3752.,  and  the  arbitrator  by  hia  award  awarded 
that  the  defendants  are  entitled  to  reoover  that 
sum  from  the  plaintiffs ;  the  reaalt  being  that 
there  is  a  balance  of  42.  due  to  the  defnndants.  Now, 
the  first  qaesliou  thai  would  seem  to  arise  is,  how 
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npon  this  award  the  jndgm«it  of  the  court  should 
be  entered,  it  beiog  one  of  the  terms  of  the  order 
of  reference  that  a  judgment  should  be  encwed. 
To  my  mind  it  is  not  material  for  us  to  detramine 
that  question  now,  because  it  is  merely  a  question 
of  form,  though  it  may  be  right  that  we  should 
Ray  something  upon  it.  It  may  be  that  the  dis- 
trict registrar  was  entitled  to  sajr,  **  I  do  order 
tiiat  judgment  be  signed  in  this  action  and 
counter-claim  for  the  defendants  for  the  sum  of 
4L,  being  the  balance  directed  by  the  arbitrator," 
thongh  I  do  not  myself  think  that  that  is  the 
proper  form.  I  think  that  in  a  case  like  the  pre- 
sent, if  there  had  been  a  trial  and  a  yerdict,  the 
verdict  should  have  been  entered  for  both  parties 
— that  is  to  say,  that  that  which  truly  re- 
corded what  had  taken  place  shonld  have  been 
entered  upon  the  certificate  which  would  have 
been  made  by  the  associate  in  the  court,  so  that 
it  should  have  appeared  that  there  had  been  a 
Yerdict  upon  the  claim  for  so  madi,  and  a  verdict 
upon  the  counter-claim  for  so  much;  and  that 
the  judgment  should  have  been  for  the  balance. 
That  is  what  was  done  in  the  case  of  Potter  v. 
Ohambert  {ubi  tup.)  by  Thesiger,  L.J.,  and  was 
approved  of  b^  the  Common  Pleas  Division,  ex- 
cept as  to  this  :  that  in  Potter  v.  Ohamherg  the 
Lord  Justice  entered  the  verdict  for  the  balance, 
not  merely  the  judgment.  Probably  that  was  not 
called  to  his  attention  at  the  time,  or  he  might 
have  adopted  the  snegestion  which  I  make  now; 
bnt  that  is  immateritJ,  because  the  question  which 
we  have  now  to  deal  with  is,  How  shonld  the  costs 
be  awarded?  In  this  case  the  district  registrar 
has  directed  judgment  to  be  entered  for  the  defen- 
dant for  the  42. ;  and  has  added, "  and  for  eottt  of  the 
action,  counter-claim,  and  r^erence  to  be  taxed." 
Kow,  the  result  of  that  is  that  the  costs — what  are 
called  the  costs  of  the  action — would  be  given  to 
the  defendants,  because  they  have  recovered  the 
balance.  Let  us  see  whether  there  is  anything 
to  prevent  this  oooit  from  doing  that  which 
they  think  to  be  material  and  substantial  justice 
in  this  case  with  regard  to  those  costs.  Had 
the  case  been  tried  -m  court  it  would  have  come 
within  the  provision  of  Order  IiV.(a)  as  to 
costs,  and  doubtless  some  application  would  have 
been  made  to  the  learned  judge  who  might  have 
tried  the  case,  and  who  would  nave  exercised  his 
discretion  upon  g^od  cause  fihown  thereon.  One 
need  not  put  various  positions  to  show  what  a 
learned  juage  might  or  might  not  think  to  be  a 
good  ground  for  giving  costs  to  one  party  or  to 
the  other;  but  the  present  case  unfortunately  is 
not  within  that  section,  because  there  is  no  discre- 
tion whatever  now,  and  we  are  bound  by  the 
language  that  is  used  in  the  award  and  in  the 
order  of  reference ;  the  order  of  reference  saying 
that "  the  costs  are  to  follow  the  event."  Broadly 
the  qnestion  is  raised,  what  is  the  meaning  of  that 
when  applied  to  a  counter-claim  P  Now,  a  counter- 
claim is  a  thing  which  is  new  to  the  law  of 
England.    There  has  been,  as  I  ventured  before 

(a)  Order  LV.  of  the  Bnles  of  Conrt,  usder  the  Jndioa- 
tore  Act  1875,  is  as  foHows  :  "  Subjeot  to  the  provisions 
of  tiie  Act,  the  costs  of  und  incident  to  all  proceeding  in 
the  Hif^h  Court  shall  be  in  the  discretion  of  the  conrt.  .  . 
Provided,  that  when  any  action  or  iasneis  tried  byajniy  the 
costs  shall  follow  the  event,  unless  npon  applicationmade 
at  the  trial  for  |;ood  canse  shown  the  jndge,  before  whom 
snch  action  or  issne  is  tried,  or  the  ooinrt,  shall  otherwise 
order." 


to  say — not  appealing  to  mere  pedantic  view*  «» 
the  subject,  bnt  to  the  principle  upon  which  tbeaa- 
questions  have  been  dealt  with — a  principle  that 
is  thoroughly  understood  in  all  law,  and  that  ia 
thodifference  between  that  which  is  calleda  eompe*- 
satio  and  that  which  is  called  reeompetuatio,  which 
civilians  have  always  considered  to  be  a  separate 
and  distinct  matter.    The  statute  whioh  for  tii» 
first  time  gives  the  defendant  the  power  to  reaoit  to- 
that  in  England  U  the  JndicatDre  Act,  and  it  is 
under  Order  Xl£,  r.  3,  that  we  find  provisiaa 
made  for  that  purpose,  and    that    provisioii  i» 
as  follows.     [The  learned  Judge  read  the  mle.] 
It  was  said  by  Mr.  Wills  that  we  mnst  take  tte- 
whole  of  thst  rule  together,  and,  as  was  said  by 
my  Lord  in  the  case  of  Baker  v.  Appieyard  (uW 
sup.),  efiiact  mast  be  given  to  the  latter  part  of  it. 
To  a  certain  extent  it  is  as  one  action ;  on  the  othar 
hand,  the  mle  distinctly  says  thata  coanter-olaim  is 
to  have  "  the  same  effect  as  a  statement  of  claim  in*, 
cross  action."  "Whatevermay  be  theproperoomtrue- 
tion  of  the  rale,  it  reslly  is  not  worth  while  oott- 
sidering  with  any  great  nicety  now,  because  it  i» 
aoite  ofear  that  it  is  open  to  us,  when  we  oome  to 
aeal  with  the  costs,  to  give  effed;  to  those  words  in 
such  a  way  as  may  carry  out  what  we  apprehead 
to  be  the  spirit  and  intention  of  the  enaotment. 
In  the  first  place  are  we  fettered  by  any  deoisianf' 
Far  from  it.    The    decisions    which   have  gonft- 
before,  namely,  those  in  the  cases  of  Stapke  r. 
Young  {ubi  tup.),  Blake  v.  Appieyard  {ubi  tup.),  and. 
Potter  V.  Ohambert  (ubi  tup.),  are  decisions  in  eaaes 
in  which  the  conrt  had  to  consider  partly  th» 
question  whioh  we  are  considering,  but  partly  sJb» 
tee  Question  of  the  County  Courts  statntea ;  aad 
the    question  then   arose  as  to  the  distiiictiaa 
between  the    County    Courts    Acts,  whi<^  waf, 
when   they    deprive   a  plaintiff    of    costs   whea 
he  brings  his  action  in  a  superior  ooart  when  he 
could  have  brought  it  in  an  inferior  coort,  that- 
the  test   is    to    be    arrived  at   by    the   amomA- 
recovered.    Those  are  the  words  used,  and  upoa 
those  words  there  can  be  very  little  doabt  woa^ 
ever.    On  the  other  hand,  when  those  seotiona 
oome  to  be  applied  to  the  Snperior  Courts,  tha- 
Judicature  Act  of  1873,  by  <<ect.  67,  expressly  pto> 
vides  that  those  sections  shall  apply  only  to  thoa» 
actions  pending  in  the  High  Court  of  Jnstioe  ia 
which  the  relief  that  is  sought  can  be  giveo  ia 
a  County  Conrt  That  cannot  apply  to  the  preasnt 
case.     In  all  those  cases  a  real  desire  faas  been 
shown  by  the  judges  so  to  mete  oat  the  law  aa  to- 
effect  what  they  believe  to  be  an  equitable  adjost- 
ment  of  costs.    The  case  of  Damton  v.  Gray,  ia 
the  Queen's  Bench  Division  (40 L.  T.Bep.N.S.lSS),. 
is  in  substance  very  like  the   present  one.    Hw 
plaintiff  there  brought  an  action  for  511.  freigfat 
of  cargo,  and  immediately  after  servion  of  the  writ 
the  defendants  paid  412.  2«.  lid.  into  court,  and  bf 
their  statement  of  defence  admitted  the  plaintiff's 
claim   of   502.,    and   counter-claimed  a   sum    oT 
92. 17«.  Id,  for  damage  to  the  can^,  and  said  that 
the  money  paid   into  court,   together  with    the 
amount  counter-claimed,  was  enough  to  satisfy  ti» 
plaintiff's  claim.    The  amount  in  dispute  being 
then  reduced,  the  case  was  remitted  to  the  County 
Conrt  for  trial,  and  the  registrar  certified  the 
result  to  be  a  verdict  for  the  plaintiff  for  16«.,  npon 
which  the  plaintiff  g^t  from  a  master  a  judgment 
signed,  for  that  sum,  together  with  coeta.    Oa 
application  by  the  defendants  to  the  master  to 
tax  the  costs  according  to  the  issues,  of  which 
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■Vbmj  eontended  they  had  won  all  those  raised  by  ' 
ibe  counter-claim,  and  that,  the  plaintiff's  claim 
being  admitted,  there  was  no  issue  foand  for  the 
idaintiff  at  all,  the  master  declined  to  tax  the 
ooets  upon  the  certifioate  as  it  stood,  bat  stayed 
the  action  to  enable  the  defendants  to  apply  to 
-the  eonrt  to  amend  the  oertificate  by  distribnting 
-the  findings  upon  the  issoes ;  and  the  Qaeen's 
Bench  Division,  upon  motion  by  the  defendants, 
■flltmred  the  registnur's  oertificate  bv  distriba- 
iiog  the  finding^  aooordingly,  so  as  to  enable 
the  defendants  to  be  allowed  the  costs  of 
-their  counter-claim,  althongh  the  amount 
which  was  recovered  was  a  verdict  for  the 
pTaintiS  for  168.  The  only  remark  to  be  made 
upon  that  caae  is  this,  that  there  seems  to  have 
been  no  question  as  to  the  costs  of  the  cause, 
which  I  suppose  was  owing  to  the  proceedings 
liaving  been  in  the  County  Court.  Now,  is  there 
anything  which  should  prevent  us  from  making 
the  costs  in  the  present  case  follow  the  result  of 
the  claim  and  counter-claim  respectively,  according 
as  the  plaintiff's  have  succeeded  upon  the  one  and 
the  defendants  have  succeeded  upon  the  other  P 
Mr.  Wills  put,  in  clear  and  forcible  language,  the 
analogy  between  this  case  and  a  case  of  set-off 
under  the  statute  of  George  II.  The  rule,  of 
oonrse,  arose  under  that  statute,  before  which 
there  could  bono  set-off.  If  a  plaintiff  commenced 
his  action  and  the  defendant  put  in  a  defence — it 
may  have  been  an  action  for  goods  sold  and  de- 
livered, plea  never  indebted  and  payment,  or  in 
the  old  days,  never  indebted — upon  that  state  of 
things  the  parties  put  themselves  at  issue  upon 
the  single  event,  and  the  thing  could  not  well  be 
otherwise ;  but  even  there  the  defendant  was  pro- 
tected with  regard  to  any  particular  issues  wnich 
were  found  in  his  favour,  and  the  costs  in  that 
oase  would  merely  be  the  expense  of  tho  pleadings, 
the  expenses  of  the  witnesses,  and  of  proving  the 
particular  issue.  Tbat  would  leave  out  interlocu- 
tory matters,  which  I  take  it  in  those  days  were 
veiy  much  smaller,  at  least,  than  they  are  now, 
and  there  still  would  be  some  fringe  of  costs  to 
be  given  to  the  successful  litigant — whether  the 
plaintiff  or  the  defendant  would  depend  upon  the 
fate  of  the  cause.  That  was  not  perfect  justice, 
hat  it  was  as  near  to  it  as  circumstances  would 
then  admit  of.  Then  came  the  statute  2  Geo.  2, 
and  it  cannot  be  said  that  any  great  injnstice 
would  arise  if  the  same  rule  was  applied,  although 
possibly  that  injustice,  whatever  it  was,  might  be 
mcnrred.  But  now  we  come  to  a  new  state  of 
ftMts — to  the  means  given  to  the  defendant  to  es- 
tablish, if  he  can,  that  which  is  a  completely  new 
eroes  action,  his  pleadings,  his  claim,  his  means  of 
evidence,  and  all  the  interlocutory  matters  which 
nowadays  am  gone  into,  such  as  inspection  of 
documents,  interrogatories,  and  other  matters 
which  in  most  cases  are  totally  independent  of  the 
plaintiff's  case  on  the  one  hand,  or  the  defendant's 
case  on  the  other — they  may,  it  is  true,  be  inter- 
mixed in  some  cases — all  those  are  matters  which 
are  perfectly  settled,  and  which  therefore,  accord- 
ing to  all  rules  of  justice  and  equity,  ought  to 
follow  and  be  given  in  favour  of  the  party  who 
sncceeds  in  his  claim  or  counter-claim.  In  the 
present  case  the  plaintiffs  have  been  at  consider- 
able expense  in  proving  their  claim.  They  have 
proved  it  for  a  substantial  and  considerable 
amount,  and  it  is  not  to  my  mind  true  in  fact, 
or  right  and  just,  to  saj  thut  they  ought  tu  have 


predicted  coming  events  to  the  extent  of  saying 
before  action,  "  If  we  give  or  tender  to  the 
defendants  4L,  justice  will  be  done;  therefore  it 
is  our  duty  to  do  that,' and  no  more."  It  was 
impossible  for  them  to  know  what  daim  would  be 
set  ap  by  the  defendants.  The  result  in  this  case 
has  been  that  the  plaintiffs  have  proved  a  oertMin 
amount  in  their  favour,  and  the  ddTendants  have 
proved  a  certain  amount  of  independent  fiscts  in 
their  finroor.  Under  these  oironmstances  I  see  no 
diffioolty  in  the  present  case  in  saying  tbat  our 
order  slioald  be  so  made  that  we  may  get  over 
and  avoid  the  old  difficulty  as  to  "  costs  of  the 
cause,"  and  that  we  may  make  the  rule  costs  of 
the  plaintiffi  and  Hie  rule  costs  of  the  defendants 
properly  incurred  to  be  paid  aooording  as  each 
has  suoceeded.  I  think  we  may  leave  the  ques- 
tion of  the  mode  in  whioh  the  judgment  is  to  be 
entered  by  the  registrar,  and  when  the  (question 
of  the  costs  oomes  to  be  dealt  with  let  his  order 
be  amended  by  strikiiig  oat  that  whioh  relates  to 
the  costs,  and  inserting  this  in  its  place,  "the 
oosts  of  and  relating  to  the  plaintiffs'  claim  and 
the  proof  thereof  to  be  paid  by  the  defendants,  and 
the  costs  of  and  relating  to  the  defendants* 
connter-claim  and  the  proof  thereof  to  be  paid  by 
plaintiffs."  By  doing  so  I  think  we  avoid  all 
difficulty  with  regard  to  the  proper  constrno- 
tion  of  the  Act  or  the  proper  mode  of  deal- 
ing with  it  as  laid  down  by  the  cases.  It 
is  quite  true  that  this  decision  only  deals  with 
this  particular  case.  No  doubt  the  principle  is  im- 
portant, and  may  govern  other  cases ;  bat  it  will  be 
enough  to  say  that  we  have  come  to  this  conclusion 
upon  these  fkots,  and  we  believe  that  the  rule  we 
have  laid  down  is  the  true  rule  which  should 
govern  in  future,  and  should  be  a  guide  to  the 
officers  of  the  ooorti  and  to  all  parties  who  have 
to  deal  with  the  taxation  of  oosts.  Upon  these 
grounds  I  think  Mr.  Lane  Ims  snooeeded,  and 
that  the  order  whioh  he  has  asked  for  should  be 
m  ade  absolute  to  amend  or  vary  the  registrar's 
order  in  the  manner  indicated,  and  with  costs. 
.Order  abeaiuie  to  amend  (he  regi$trar'i  order 
aeeordingVy,  and  with  eostt. 

Solicitors  for  the  plaintiffs,  Leyion  and  Jaeguee, 
agents  for  Wateon  wad  JHekime,  Bradford. 

Solicitors  for  the  defendants,  Messrs.  Flower 
and  Nussey,  agents  for  Wood,  EiUick,  and  Hwtton, 
Bradford. 


Sttprme  €mxt  of  IxiMtakrt 


COURT  OF  APPEAL. 

SITTINGS    AT    LINCOLN'S    INN. 
Thursday,  Apra24>. 
(Before  Jaxxs,  Bkstt,  and  Cotton,  K JJ.) 
Ex  parte  BLi.KE;  JBe  McEwam.  (a) 
Landlord  and  tenant — BanJaruptey  of  tenant — Die- 
elaimer  &j/  trustee  in  bat^eruptey — Lease  for  <«rm 
determinable  by  lessee — Measure  of  damages — 
Bankrvptey  Aet  1869,  «.  23. 
The  lessee  of  a  house  for  a  term  of  Iwanhj'One  yeare 
determinable  by  Mm  at  the  end  of  the  first  seven 
years  of  the  term,  on  his  giving  six  months'  pre- 
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VMM*  noHee  «m  wrUingtoihe  leiior,  filed  a  limti- 
dation  peUiion  at  the  end  of  the  lixth  year  of  the 
term,  and  the  truetee  in  the  liquidation  disdaimed 
the  leaie.  The  lease  contained  a  eovenant  by  the 
leeeee  to  keep  the  hotiee  in  repair.  There  %oa» 
evidenee  that  tite  hoitee  eovld  not  he  re-let  at  eo 
high  a  rent. 
Meld,  thai  the  leesor  umt  entitled  id  prove  in  the 
UqitidaUon  fpr  (%«  difference  between  the  rent 
he  eould  get  and  that  reterved  by  the  leaee  up  to 
the  end  of  &te  eevenih  year,  and  aUo  for  the 
amownt  required  to  pvi  the  hmue  in  repair. 

This  was  an  appeal  from  a  decision  of  Mr.  Beg^trar 
Hazlitt,  sitting  as  Chief  Judge  in  Bankruptcy. 

The  foots  of  the  case  were  as  follows : 

M'Ewaii  was  lessee  of  a  honse  known  as  Na  3, 
Stanley-gardens,  Nottine  Hill,  for  a  term  of 
twenty-one  years  from  the  25th  Deo.  1872,  at  the 
yearly  rent  of  1301.  The  lease  contained  a  covenant 
by  the  lessee  to  keep  the  premises  in  repair,  and  a 
proviso  that  it  should  be  lawful  for  him,  his  eze- 
ontors,  administrators,  or  permitted  asaiens,  to 
determine  the  demise  at  the  expiration  of  the  first 
seven  or  fourteen  years  of  the  term  by  giving  six 
calendar  months'  previous  notice  in  writing  to 
that  effect  unto  the  lessors,  their  heirs  or  assigns, 
and  on  paying  the  rent  thereinbefore  reserved, 
and  performing  and  observing  the  several  cove- 
nants and  agreements  bv  the  lessee  therein  con- 
tained np  to  the  day  of  the  term  being  so  deter- 
mined. 

In  Sept.  1878M'Ewan  filed  a  liquidation  petition, 
and  on  the  7th  Oct.  1878  his  creditors  resolved 
upon  a  liquidation  by  arrang^ement,  and  appointed 
atmstee. 

On  the  4th  Dec.  1878  the  trustee  in  the  liqui- 
dation disclaimed  the  lease  with  the  leave  of  the 
court. 

The  lessors  tendered  a  proof  in  the  liquidation 
for  the  following  sums  :  1.  For  140Z.  dne  from  the 
liquidating  debtor's  estate  on  account  of  a  breach 
of  the  Idksee's  covenant  to  repair  the  premises, 
notice  to  repair  having  been  given  on  the  15th 
Nov.  1878.  2.  For  1501.,  being  the  loss  caused  to 
the  lessors  by  the  disclaimer  of  the  lease,  on  the 
ground  that  the  value  of  the  house  had  diminished, 
and  that  the  lessors  could  not  then  obtain  for  it 
upon  a  similar  lease  a  higher  rent  than  1202.,  thus 
showing  a  depreciation  in  value  of  10{.  per  annum. 
3.  For  221.  0«.  Ad.,  for  two  months'  rent  of  the 
house  from  the  29th  Sept.  1878  to  the  29th  Nov. 
1878,  the  date  of  the  order  giving  the  trustee  leave 
to  disclaim. 

The  trustee  admitted  the  first  and  third  items 
of  the  proof,  but  rejected  the  second  to  the  extent 
of  140f.,  "  on  the  ground  that  the  lease  was  de- 
termined by  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  on  the  25th  Dee.  1879." 

The  Begistrar  having  held  that  the  trustee  was 
right  in  rejecting  the  claim  to  that  extent,  the 
lessors  appealed. 

H.  J.  Lake  for  the  appellants. — The  disclaimer 
did  not  operate  as  a  notice  to  determine  the  lease. 
On  the  contrary,  the  effect  of  the  disclaimer  is  to 
render  it  impossible  to  give  such  notice.  The 
lessee  could  not  give  the  notice  unless  he  had 
performed  the  covenants  contained  in  the  lease, 
and  it  is  admitted  that  there  has  been  a  breach  of 
the  covenant  to  repair.  The  performance  of  the' 
covenants  of  the  lease  is  a  condition  precedent  to 


the  existence  of  the  lessee's  power  to  aarrender 
the  lease: 

Or«v  V.  Friar,  4  H.  L.  Caa.  S65 ; 
Porter  v.  BhepKerd,  6  T.  B.  665. 

B.  F.  Wiaiams  for  the  asspondent.— All  that 
the  lessors  have  really  lost  t^  the  disclaimer  i» 
the  difference  between  the  present  letting  valoe 
of  the  honse  and  the  rent  reserved  by  the  lease  for 
the  one  year  that  remains  of  the  first  seven  yean 
of  the  term,  pZtM  the  sum  required  to  put  th» 
honse  in  repair.  Their  proof  hiss  been  anmittnd 
to  that  extent,  and  they  are  entitied  to  no  man. 

Lake  in  reply. 

Jakes,  L.J. — I  think  the  registrar's  order  is 
right.  We  have  to  consider  how  this  insolvent 
estate  is  to  be  fairly  distributed  among  th& 
different  creditors,  and  therefore  we  must  see  to 
what  extent  the  landlords  are  creditors.  Thay 
have  sustained  damage  by  their  tenant's  non- 
compliance with  the  conditions  of  his  lease. 
What  would  have  been  their  position  if  the  tenanb 
had  remained  solvent,  and  had  acted  as  a  reason- 
able  man  P  We  must  assume  that  when  the 
landlord  gave  notice  to  put  the  premises  in  repair 
the  tenant  would  have  complied  with  it,  so  as  to 
entitie  himself  to  grive  notice  to  determine  the 
lease  at  the  end  of  tne  seventh  year  of  the  term. 
The  landlords,  therefore,  have  lost  by  the  tenant's 
becoming  bankrupt  the  benefit  of  his  beio^  under 
an  obligation  to  spend  1402.  in  repairmg  the 
premises,  and  the  amount  of  the  depreciation  of 
the  value  of  the  faoase  to  the  end  of  the  seventh 
year.  That  is  the  amount  of  the  loss  which  the 
landlords  have  sustained,  and  to  that  extent  they 
are  entitled  to  share  in  the  diatribation  of  the 
debtor's  assets, 

Brett,  L.J. — The  lessee  could  have  put  an  end 
to  the  lease  by  paying  the  rent  and  performing; 
the  covenants  up  to  the  end  of  the  first  seven 
years  of  the  term,  and  by  putting  the  honse  in 
repair.  What  then  have  the  lessors  lost  by  the 
bankruptcy  ?  Clearly  the  difference  in  the  rent 
up  to  tjie  end  of  the  seven  years  and  the  1401. 
necessary  to  put  the  house  in  repair. 

Cotton,  L.J. — The  simple  question  is,  what  is 
the  amount  of  the  damage  whioh  has  been 
sustained  by  the  landlords?  The  lessee  would 
not  have  bmn  entitled  to  put  an  end  to  the  lease 
without  paying  the  rent  up  to  the  end  of  the 
seven  years,  and  doing  the  necessary  repairs,  or 
paying  the  cost  of  them.  By  the  operation  of  the 
trustee's  disclaimer  the  landlords  have  g^  pos- 
session of  the  house  earlier  than  they  otherwise 
would,  and  they  are  entitled  to  prove  for  the 
difference  in  the  letting  value  of  the  honse  up  to 
the  end  of  the  seven  years  and  the  difference 
between  the  value  of  the  house  in  repair  and  of 
the  house  out  of  repair. 

Appeal  aeeordingly  diemieeed. 

Solicitors  for  the  appellants,  Lake,  Beaumont, 
and  Lake. 

Solicitors  for  the  respondent.  Ingle,  Cooper,  and 
Ilolmee. 
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[Ot.  op  App. 


July  4,  5,  and  7. 
(Before  Jakes,  Bbxtt,  and  Cotton,  L.JJ.) 
Stubiji  v.  Fbkccia;  Pouifi  v.  OEAT.(a) 
Evidenc« — PvibUc  document — AdmUtibUUy — 
Beport  of  public  body. 
.A  for^gn  QoverwiMnt  appointed  a  eommittee  to 
inqutre  into  the  fitneee  of  A.  for  a  certain  post. 
The  eommittee  made  a  rq»firt  dedaring  him  to  be 
fit  for  the  post,  and  deecribing  him  as  a  native  of 
a  drtain  place  and  o*  being  of  a  certain  Me. 
Sdd  {affirming  the  decision  of  MaUns,  V.O.),  that 
the  report  was  not  admissible  aa  evidence  of  AJs 
birthplace  and  age. 
This  was  an  appMl  from  a  decision  of  MaUns, 
T.O. 

The  hearing  in  the  ooart  below  is  reported  in  40 
Ii.  T.  Bep.  N.  S.  709,  where  the  facts  of  the  case 
«re  8a£5oiently  stated.. 

The  Yice-Chaocellor  having  held  that  the  report 
described  in  the  above  head-note  was  inadmissible 
-as  evidence  of  the  birthplace  and  age  of  Antonio 
Mangini,  the  plaintiffs  appealed  from  that  decision. 
/.  Pearson,  Q.C.  and  E.  Beavmont  for  the  ap- 
pelkknts. — The  report  being  made  by  a  public  body 
in  fnlfilment  of  a  public  duty,  and  the  public  body 
having  no  interest  in  stating  what  was  not  true, 
it  is  admissible  as  evidence  of  the  texHn  stated 
in  it: 

Chamhers  v.  Barmueoni,  1  Tyrwh.  335;  4  Tyrwh. 

531; 
Bmith  T.  BUikev,  L.  Bep.  2  Q.  B.  326 ; 
Stephen's  Digest  of  tiie  Law  of  Evidfinoe,  p.  34. 

Bagshawe,  Q.C.  and  Eyre  for  ti^e  respondents. 
— The  report  is  not  evidence  of  immaterial  facts 
stated  in  it.  The  pablic  documents  which  are 
admissible  as  evidence  are,  first,  those  made  in 
performance  of  a  pablic  duty  and  for  public  nse, 
such  as  parish  registers  ;  secondly,  public  prodaF 
mations  ;  and  thinly,  private  Acts  or  Parliament : 

BoBooe'e  Evidence,  p.  192 ; 

Stepnen's  Digest,  IntrodnotionpaMim. 

In  the  present  case  the  place  of  birth  and  age  are 
immaterial  for  the  purposes  of  the  report,  and 
therefore  the  report  is  no  evidence  oE  those  facts. 

Higgins,  Q.O.  and  Everitt  for  other  respondents. 

J.  Pearson,  Q.C.  in  reply. — How  can  we  tell  now 
what  was  material  for  the  purposes  of  the  report  P 
All  the  facts  stated  in  it  are  res  gestce  and  aU  are 
material.  The  practice  in  the  Committee  of  Privi* 
leges  as  exemplified  in  the  Naime  Peerage  (not 
reported),  and  m  the  Wharton  Peerage  (12  CI.  &  F. 
295)  is  in  favour  of  our  contentioa.  [The  argu- 
ment on  this  point  is  so  ftally  considered  in  the 
judgments  of  tne  conrt  infra  that  it  is  needless  to 
do  more  here  than  mention  it.]  He  also  cited 
Doe  T.  Sobton,  15  East,  32 ; 
Haloom  on  FriTate  BiUis,  p.  182, 

Jahes,  L.J. — We  are  of  opinion  that  it  is  not 
possible  to  admit  this  document  according  to  the 
rules  of  evidence  as  laid  down  in  this  country. 
Whether  other  countries  act  upon  the  same  vieir 
as  we  do,  it  is  probably  not  necessary  for  us  to 
inquire,  nor  is  it  necessary  to  inquire  whether 
our  rules  are  too  strict,  or  not  strict  enough ;  but, 
as  I  understand  it,  the  universal  rule  (subject  to 
certain  special  exceptions  to  which  I  will  refer)  in 
England  is  that  evidence,  to  be  admissible,  must 
be  given  on  oath  by  persons  speaking  to  matters 
within  their  own   knowledge,  and    liable    to  be 

(•)  Saportad  ij  H.  Psai,  Esq.,  Banistar-at-Iiaw. 


tested  by  cross-examination.  Hearsay  evidence, 
as  a  general  rule,  is  not  admissible ;  and  it  is  not 
admissible  because  one  knows  to  what  extent 
people  will  lie,  and  are  disposed  to  lie,  even  with- 
out any  motive  whatever ;  and  one  knows  how 
little  importance  can  be  attached  to  any  rumour 
or  anything  stated  as  mere  hearsay.  What  the 
document  which  we  are  asked  to  admit  in  the 
present  case  comes  to  is  this :  it  is  a  document 
written  by  certain  gentlemen  of  Genoa,  reciting 
the  history  of  a  person  who  had  applied  for  an 
office  under  Government.  How  is  tnat  anything 
more  than  hearsavP  They  say  that  the  g^tle- 
man  who  has  appbed  for  the  office  was  a  native  of 
such  and  such  a  place,  and  was  of  a  certain  age. 
That  is  the  purpose  for  which  the  document  is 
tendered  before  us.  They  were  somehow  or  other 
told  so,  or  it  may  be  they  spoke  of  their  own 
knowledge,  or  from  what  they  had  learnt  there ; 
but  that  is  a  statement  which  does  not  come 
within  the  exception  that  has  been  established  as 
to  the  admissibility  of  documents.  It  has  been 
estubblished  that  such  statements  and  such  de- 
clarations made  bv  deceased  members  of  a  family, 
and  before  any  Us  has  been  moved,  are  admis- 
sible; but  then  it  is  always  laid  down 
that  such  statements  are  only  admissible  when 
made  by  members  of  the  family.  No  similar 
declarations  made  by  the  most  intimate  friends, 
or  made  by  any  person  whomsoever  except 
a  legitimate  member  of  the  family,  are 
admissible  in  evidence.  Therefore  this  docn- 
ment  does  not  come  within  that  exception. 
Then,  does  it  come  within  another  exception, 
which  is  an  entry  made  by  a  deceased  person  c^ 
something  in  the  dischai^  of  his  duty?  The 
principle  of  that  exception  is  very  well  hud  down 
m  the  case  of  Chambers  T.  Bemaseoni  (1  Tyrw. 
335 ;  4  l^rrw.  531).  There  may  have  been  a  doubt 
as  to  whether  the  principle  was  accurately  applied 
to  the  pturticular  piart  of  the  entry  which  was  re- 
jected there,  but  the  principle  nas  never  been 
questioned  in  any  case,  and  it  is  this,  that  it  nrast 
be  an  entrf ,  not  of  something  that  was  said,  not 
of  someUiing  that  was  learned,  not  of  something 
that  was  ascertained  by  the  person  making  the 
entry,  but  an  entry  of  a  business  transaction  dona 
by  him  or  to  him,  and  of  which  he  makes  a  ccn- 
temporaneous  entry.  For  nothing  else  was  it 
admissible,  and  it  was  received  only  beoanse  it  was 
the  ]>erson's  duty  to  make  that  entry  at  the  time 
when  the  transaction  took  place,  not  to  make  aa 
entry  of  something  said,  or  ascertained  by  him  at 
the  time  when  the  thing  was  done,  but  an  entry 
of  that  very  fact  itself  of  which  it  was  his  duty  to 
make  an  entry  at  the  time.  The  exception  is  en- 
tirely confined  to  that.  Then  there  is  another  ex- 
ception, which  is  with  regard  to  entries  made  against 
one's  interest.  Of  course,  it  cannot  be  pretended 
that  this  document  comes  within  the  principle  of 
an  entry  bv  a  deceased  person  charging  himself 
with  sometning,  or  making  some  acknowledgment 
against  his  interest.    Then  what  is  itP    ft  is  a 

Xrt  made  by  some  gentlemen  filling  a  pnblio 
9  in  G«noa.  No  doubt  it  is  a  report  marde  by 
them  in  the  discharge  of  their  duty,  and  in  answer 
to  a  reference  to  them  on  that  matter.  It  is  a 
report  made  by  them  to  the  Government.  I  have 
not  heard  anything  to  satisfy  me  that  any  such 
report  made  in  this  country  by  a  similar  depart- 
ment would  be  admissible  m  evidence,  either  on 
authority  or  on  principle.  Take  the  case  of  a 
Digitized  by  VjVJVJV  It 
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aimilar  reference  in  this  oooata^.  Suppose  an 
M>piicBtion  is  made  by  some  public  offioer  to  the 
GtHrernment,  either  for  the  appointment  to  an 
office,  or  for  promotion,  and  (^  Qneen  is 
advised  to  refer  tiiat  applioatiun  to  some  State 
department,  and  the  State  department  malces  a 
confidential  report  to  the  Queen,  giving  a  bio- 
graphy of  the  gentleman  who  has  made  the 
application  for  the  ofiSce,  or  for  promotion,  no  sach 
report  has  ever  yet,  that- 1  am  aware  of,  been 
admitted  aa  evidence,  and  I  cannot  ooooeiTe  on 
what  priuciple  it  would  be  admissible.  We  have 
,  not  any  notion  in  this  case  of  what  the  gentleman 
making  the  report  proceeded  upon.  They  may 
have  satisfied  themselves  by  statements  made,  or 
by  Iretto's  written,  which  we  do  not  know  o(  bat 
if  the  report  had  appended  the  letters  and  the 
Btatements  madcv  those  letters  and  those  state- 
ments themselves  would  not  be  admissible  in 
evidence  on  tiie  jgroand  that  they  were  only  made 
by  oont^mporanea,  and  not  by  relatives ;  and  if 
these  statements  themselves  would  not  be  admis- 
sible as  evidence,  then  the  oondnsion  at  which  the 
public  department  arrived  from  those  statements 
cannot  be  pat  higher  than  the  statements  them- 
selves, which  are  not  adjnissible  in  evidence.  It 
appears  to  me  that  that  is  sufficient  to  dispose  of 
the  matter.  Some  special  cases  have  been  referred 
to  as  to  the  practice  in  the  House  of  ImtAb  before 
the  Committee  of  Privileges,  where  reports  have 
been  admitted  for  some  purposes,  but  no  decision 
of  that  committee  has  been  given  to  ns  that  all 
comes  near  this  case.  One  case  was  given  ns  of 
the  report  of  the  Attorney-General  upon  a  pre- 
vious Act  of  Pariiament  whidi  reversed  ihe 
attainder  of  the  Naime  peerage;  but  the  only 
thing  I  say  with  regard  to  that  is,  that  the  £Mt 
there  was  a  fact  wholly  immaterial  to  support  the 
claim  of  the  claimant  of  the  peerage,  beeanse  the 
claimant  was  claiming  ttom  somebody  anterior  to 
the  marriage  mentioned  in  that  report,  and  which 
was  the  material  &ot.  There  the  complainant,  in 
complying  with  the  rules  of  the  Honse  of  Lmds, 
had  to  get  rid  of  all  the  persons  who  would  be 
neaiwr  to  the  root  of  the  descent  than  the  claimant 
was.  The  claimant  said,  "  By  such  and  such  a  re- 
port, made  at  such  imd  such  a  time,  it  appears  that 
so  and  so  was  married ;  I  admit  that  marriage, 
and  I  get  rid  cl  that  marriage,  and  all  the  oonse- 
quenoes  of  it,  by  showing  tiiat  if  that  marriage 
took  place,  all  the  issue  of  that  marriage  have 
disappeared."  That  was  the  sole  object  in  that 
case,  to  get  rid  of  an  obatade  which  the  House  of 
Lords  required  to  be  removed.  There  was  no 
question  of  proving  the  marriage  as  a  fact,  to 
make  out  the  title  of  the  daimant  by  means  of 
that  report.  Then  it  was  said  that  the  recitals  in 
private  Bills  have  been  admitted  as  evidence  in 
peerage  cases  when  they  never  would  have  been  ad- 
mitted in  evidence  elsewhere.  Aooordingto  the  then 
practice  sudi  oases  were  referred  to  judges  to  take 
evidence.  That  seems  to  me  to  be  very  anoma- 
lons.  Such  recitals  are  not  admitted  now  becaase 
no  aach  reference  is  made  to  the  judges,  and  the 
judges  do  not  take  evidence:  but  how  evidence 
taken  behind  a  man's  back  by  judges  can  be  made 
evidence  against  a  person  who  is  not  a  party  to 
the  inquiry,  it  is  difficult  for  me  to  see.  In 
matters  relating  to  a  peerage,  the  only  persons  to 
be  satisfied  are  the  Queen  on  the  one  side  and  the 
Honse  of  Lords  on  the  other,  as  to  whether  the 
person  is,  ta  is  not, -entitled  to  take  his  seat  titm. 


I  cannot  think  that  the  fact  that  the  recitals  in  a 
private  Act  were  admitted  as  evidence  in  such  a- 
case,  or  that  entries  in  the  Visitation  Book  were 
admitted  in  peera^  cases,  which  are  very  ex- 
ceptional and  peculiar  oases,  jnstifiee  us  in  saying 
that  every  report — for  it  must  come  to  that  unless 
you  can  draw  a  distinction — made  by  a  public 
body  to  the  executive  or  aovereign  of  the  States 
npon  which  that  sovwreig^  or  ezeoative  acts  in 
giving  offices,  or  bestowing  promotion,  is  evidence 
of  the  fiusts  against  persons  who  "are  not  partiea 
or  privies  to  it.  If  I  could  have  seen  my  wsf  to- 
assuming,  or  presuming,  that  the  statements  in 
this  report  were  statements  famished  fay  the 
gentleman  himself  it  might  have  been  admissible 
on  that  ground ;  if  the  gentlemen  who  make  the 
report  had  stated  on  the  face  of  it  that  they  had 
received  the  information  from  him,  it  might  have 
been  that  that  would  be  taken  as  an  entry  ot  what 
they  had  done  in  the  coarse  of  their  duty,  having 
received  that  statement  and  taken  it  down.  It 
might  have  been  admissible  under  those  cimuB- 
stances,  but  in  the  absence  of  that  it  comes  to- 
nothing  more  than  a  statement  made  by  contem- 
poaapies,  who  probably  were  likely  to  know  what 
the  truth  of  the  case  was,  and  who  had  no  reasoa 
to  state  anything  false ;  but  that  is  not  sufficieat,. 
as  it  appears  to  me,  to  let  in  hearsay  evidence. 

Bbeti,  L.J. — In  determining  whether  anything- 
we  are  oSered  in  evidence  is  admissible,  or  nol^ 
we  must  always  consider  what  it  is  offered  as 
evidence  of.  Now,  here  the  r^x>rt  made  to  the 
Giunta  is  offered  as  evidence  of  an  alleged  fact 
that  Mangini,  who  was  a  consul  in  London,  was 
of  a  fiunily  of  Manginis  at  a  village  called  Quarto, 
and  was  of  a  certain  age.  It  was  offered  as  evi- 
dence cf  those  two  faots,  and  the  question  befars 
as  is  whether  it  is  admissible.  Now  the  docaraent 
in  qoestioB  is  a  report  of  the  result  of  inquiries 
made  by  certain  persons.  It  is  a  report  of  tfae- 
reault  of  inquiries  made  by  persons  who  had  aatho- 
rity  to  make  those  inquiriea,  and  the  question, 
therefore,  is  whether  the  report  of  the  result  of 
authoritative  inquirias  is  admissible  to  prove 
either  of  suoh  facts  as  this  report  was  offered  in 
evidence  to  prove.  Now  it  was  supported,  first  ot 
all,  upon  the  allegation  that  it  was  an  entry  or 
report  made  by  persons  in  the  course  of  thnr 
duty,  and  by  persons  who  had  no  interest  at  Uie 
time  they  made  it  to  make  a  false  report.  Thoae- 
two  allegations  are  perfectly  correct;  but  the 
question  is  whether  these  two  alone,  without 
something  else,  are  sufficient  to  make  such  a  repoit 
evidence  of  such  facts.  The  principle  of  law  relied 
upon  is  that  which  is  stated  first  in  the  case  of  Dob 
V.  Tmfard  (3  B.  &  Ad.  890).  Now  I  will  refer  to 
the  principle  of  law  there  enunciated  by  Tindal,  C  J. 
It  was  desired  to  prove  that  a  particular  nntioe  had 
been  served  on  a  particular  day,  and  the  evidence 
to  prove  it  was  an  indorsement  on  the  notice 
l^  the  person  who  had  served  the  notice 
t£at  he  had  served  it  on  a  particular  dav.. 
he  being  dead;  but  Tindal,  C.J.,  said:  "This 
evidence  was  admissible  on  the  ground  that 
it  was  an  entry  made  at  the  time  " — that  is  the 
first  condition — "  of  the  transaction  " — that  is,  oT 
the  transaotion  which  according  to  the  facts  oT 
&e  case  had  been  done  or  effeoted  by  the  person 
who  made  the  entry — "and  made  in  the  aaoal 
course  and  routine  of  business  by  a  person  wbo- 
had  no  interest  to  misstate  what  had  occurred."' 
There  aro,  therefore,  four  conditions :  (1)  that  iti» 
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■tai  entry  of  a  transaction  effected  or  done  by  the 
person  who  makes  the  entry,  (2)  that  it  is  an  entry 
made  at  the  time  of  snob  transaction,  or  near  to  it, 
•(<Q  that  it  is  made  in  the  nsnal  coarse  and  rontine 
■oTtfaat  business  by  that  person,  and  (4)  that  he 
WM  at  that  time  a  person  who  had  no  interest  to 
inisstate  what  had  occurred.  After  that  decision 
H  was  attempted  in  the  case  of  Ohamhart  v. 
Bemaseoni  (4  "^rwh.  Bep.  531)  to  pnt  in  snch  an 
-«Dtarr,  made  by  snoh  a  person,  at  snch  a  time,  not 
for  the  pnrpoae  of  proving  merely  the  transaction 
which  had  been  done  ot  effected  by  that  person, 
■bat  also  as  evidence  of  facts  stated  in  the  entry 
w4>ich  were  not  the  transaction,  but  which  might 
'be  connected  with  it,  and  in  that  case  of  OhamSert 
T.  Bemaieoni  it  was  said  that  yoa  really  mnst 
eoBflne  the  evidence  in  the  entry  to  the  transac- 
tioB,  and  yoa  mast  not  extend  it,  althongb  all  the 
other  conditions  are  fulfilled,  to  ooUatenU  matters 
other  than  the  transaction  which  the  person  had 
eiSBOted  himself,  however  cognate  they  might  be 
to  that  transaction,  and  however  natnrally  de- 
wribed  in  it.  That  was  really  no  limitation  of 
the  doctrine  laid  down  in  Doe  v.  Turford  (3  B.  & 
Ad.  890)  bat  it  was  a  refusal  to  carry  that  doctrine 
further  than  the  docbrine  itself  as  laid  down  by 
llndal,  C.  J.,  and  that  is  oonclnsivdy  pointed  out  in 
4itte  case  of  Smith  v.  BUdcey  (L.  Bep.  2  Q.  B.  326), 
where  both  those  cases  are  explained.  Lord 
Blackbnm  there  explains  them  thus  :  "  The  duty 
ftinst  be  to  do  the  very  thine  to  which  the  entir 
relates  and  then  to  make  a  report  or  record  of  it. 
That  is  restating  in  other  words  the  limitation  or 
the  refusal  in  Chamh«rt  v.  Bemaeeoni,  and 
jnterpretinj;  Chief  Justice  Tindal's  dictum  or 
role  to  be  confined  to  the  transaction,  that  is,  the 
duty  to  do  the  very  thing  and  then  record  it. 
Hellor,  J.  perhaps  pats  it  even  more  clearly. .  He 
says  :  "  As  to  an  entry  in  the  course  of  duty,  that 
tbat  most  be  made  contemporaneonsly  with  the 
«et  done,  and  there  must  be  a  duty  to  do  the  par- 
ticular act  and  at  once  to  make  a  record  of  it." 
If  yon  apply  that  doctrine  to  this  case,  then  it 
was  the  duty  of  those  who  made  this  report  to 
«eport  the  result  of  their  inquiries,  and  it  was 
their  duty  to  make  an  entry,  that  is,  to  write  the 
report  directly  they  had  come  to  that  result. 
Trais  report,  therefore,  might  properly  be  given  in 
■evidence  to  show,  if  it  were  of  any  use,  that  that 
committee  had  come  to  a  particular  conclusion  as 
the  result  of  their  inquiry.  The  only  act  which 
they  did  at  the  time  was  to  come  to  a  result  or 
-determination ;  bub  the  question  whether  Mang^ni 
belonged  to  the  family  of  Quarto  was  not  material 
toe  anything  which  they  themselves  had  to  do,  or 
which  they  affected  to  know.  They  came  to  a 
result  with  regard,  not  to  that  point  but  to  some- 
thing else,  in  trath,  that  he  was  a  fit  person  to  be 
Appointed  as  consul.  The  fact  of  his  ever  having 
been  at  Quarto,  or  the  fact  of  his  being  forty-foar 
years  of  age  at  that  time  was  not  a  thing  which 
they  knew,  or  which  they  had  anything  to  do 
ynwi,  or  as  to  which  they  were  to  make  an 
entry.  It  seems  to  me,  therefore,  that  yon 
cannot  bring  this  case  within  the  principle 
laid  down  by  Tindal,  C,  J.,  in  Doe  v.  Turford, 
which  is  a  reco^ised  principle  of  the  law 
of  evidence,,  and  if  you  could  at  all  bring  it 
within  the  principle  of  Doe  v.  Turford,  it  seems 
to  me  that  these  two  particular  facts  would  be 
excluded  by  the  limitation  or  the  refusal  to  cany 
Ahst  principle  farther  in  the  case  of  Ohambert  v. 


Bemaeeoni,  because  it  would  seem  to  me  that 
these  two  facts  were  really  not  material  to  the 
purpose  of  the  inquiir.  Therefore,  even  if  it 
oould  be  brought  in  under  Doe  v.  Turford,  it  would 
be  shut  out  by  the  case  of  Ckemibere  v.  BemaseonL 
But  it  seems  to  me  that  the  objection  goes  higher 
than  that  taken  upon  the  case  of  Ohamben  v. 
Berwueoni,  and  that  you  do  not  get  it  at  all 
within  the  rale  laid  down  in  Doe  v.  Turford.  That 
being  so,  it  was  very  natural  and  to  be  expected 
that  an  argument  would  be  addaoed  thiri>  (his 
report  could  be  admitted  on  another  and  distiiiot 
ground  of  the  law  of  evidence,  which  is,  tha(  it  is 
the  report  of  a  pablio  authority.  Kow,  in  wder 
to  make  it  admissible  on  that  ground,  it  was  said 
to  be  a  report,  or  oonolusion,  or  decision  of  a 
pablio  authority,  and  it  was  said  that  on  that 
ground,  and  on  that  ground  alone,  it  is  admissible. 
Now,  the  authorities  which  have  been  cited  in 
support  of  that  argament  are  exclusively  rulings 
before  Committees  of  Privilege.  First  of  all  the 
case  of  the  NavriM  Beer  age  was  cited  by  Mr. 
Pearson.  I  think  that  that  case,  if  there  were  no 
other,  would  be  answered  by  what  my  Lord 
(James,  L.J.)  has  said,  namely,  that  there  the 
report  was  not  offered  as  evidence  of  any  fact, 
which  it  was  material  for  the  person  who  put  it 
in  to  prove,  but  it  was  put  in  in  order  that  he 
might,  to  satify  the  Committee  of  Privileges,  get 
rid  of  difficulties  that  appeared  on  the  face  of  that 
report.  That  would  settle  that  case,  I  think,  but 
it  certainly  does  not  settle  the  force  of  the  coses  of 
the  Shrewsbury  Peerage  and  the  Wharton  Peerage 
(12C1.&F.295.)  It  becomes,  therefore,  necessary  to 
examine  those  cases  rather  (^osely.  In  those  oaaea 
reoitals  in  a  private  Act  of  Parliament  were 
admitted.  I  think,  it  cannot  be  denied  that 
as  a  general  rule,  in  ordinary  courts  of  law, 
a  recital  of  certain  facts  in  s  private  Act'  of 
Parliament  cannot  be  admitted  as  evidence  of  tiie 
truth  of  those  facts  against  persons  not  parties 
to  the  private  Act.  That  cannot  be  disputed ;  bat 
in  these  cases  of  peerages,  recitals  in  oertun 
private  Acts  are  a<£autt^.  Even  there,  reoitals 
m  other  private  Acts  are  not  admitted.  Then  one 
most  examine  the  ground  on  which  these  reoitals 
are  admitted.  Now  I  will  take  that  whioh  was 
said  by  the  Lord  Chancellor  in  the  Wharton 
Peerage :  "  It  is  very  strong  proof,  for  it  is  the  . 
well-known  practice  of  this  House  not  to  allow  the 
insertion  of  such  a  statement  in  the  reoitals  of  a 
private  Act  of  Parliament,  that  is  with  regard  to 
a  peerage,  unless  the  truth  of  that  statement  has 
been  previously  proved  to  the  satisfaction  of  the 
indges  to  whom  the  Bill  had  been  referred."  Mr. 
Taylor,  in  his  book  on  evidence,  dealing  with 
case,  states  the  rule  thas,  and  rightly  states  it. 
He  construes  the  word  "for"  into  "bemuse,"  and 
he  says  that  "  In  those  oases  before  a  Committee 
of  Privileges  recitals  in  a  private  Act  with  regard 
to  a  peerage  are  admitted  because  at  that  time  " — 
that  IS,  at  a  certain  period — "  no  recital  was  allowed 
unless  proved  to  the  safeisfiBotion  of  judges."  Now, 
if  that  be  laid  down  as  a  general  prinoiple,  it  seems 
to  me  that  it  would  allow  the  giving  in  evidence 
of  the  evidence  on  a  trial  berore  the  judge  and 
jury  in  an  action  to  which  the  person  against 
whom  the  evidence  is  offered  was  no  party,  and 
was  not  privy.  It  is  known  law  that  you  could 
not  do  that.  Yon  oould  not  offer  in  evidence 
the  facts  that  were  proved  to  the  satisfaction  ci 

the  judge  and  jury,  and  which  it  was  neoessur  to 
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prOTA  in  order  to  obtain  that  judgment  or 
oonolauon.^  Yon  cannot  offer  the  fact  of  those 
&ct8_  having  been  accepted  bj  the  judge 
and  jury  as  proved,  as  evidenoe  of  the  truth 
of  those  facts  as  against  persons  who  -crere  not 
privy  to  that  action.  The  rule,  therefore,  which 
applies  in  the  Committee  of  Privileges,  cannot  be 
a  general  rule,  because  it  is  stated  in  terms  which 
wonld  comprise  cases  in  which  it  is  known  the 
courts  wonld  not  admit  the  evidence.  Then  how 
is  that  rule  to  be  dealt  with  P  It  seems  to  me  that 
it  must  be  dealt  with  as  an  exceptional  case,  and 
that  it  is  a  rule  laid  down  to  be  observed  before  a 
committee  of  privileges,  and  in  no  other  case,  and 
before  no  other  tribunal.  If  that  be  so,  of  oonrae 
the  rule  is  no  authority  for  the  pnrpose  which  we 
have  in  hand,  which  is  a  matter  before  an  ordinary 
court  of  law.  Then  it  is  true  that  the  visitation  of 
Heralds  under  a  Boyal  Commission  has  been 
admitted  in  cases  of  pedigree  before  a  Committee 
of  Privileges,  but  I  cannot  help  thinking  that  that 
also  is  exceptional,  and  confined  to  thai  tribunal, 
and  that  a  visitation  of  Heralds  would  not  be 
admitted  in  any  court  of  law  as  evidenoe  of  facts 
stated  in  the  report  of  the  Heralds,  or  stated  in 
theHcaralds'  books.  It  seems  to  me  that  those 
anthonties  are  confined  to  the  tribunal  of  the 
Committee  of  Privileges,  and  that  they  obviously 
are  not  anthorities  for  dealing  with  any  document 
or  with  any  head  of  evidence  in  courts  of  law,  and 
that,  therefore,  this  evidence,  which  is  pressed 
upon  ns  as  evidence  of  the  facts  to  which  I  have 
alluded,  is  not  brought  within  any  rule  of  evidence 
which  is  known  to  ns,  and  we  have  no  right  to 
make  a  new  rule  at  this  time  upon  an  entirely 
new  principle,  although  we  might  apply  an  old 
and  recognised  principle  to  new  facts.  This 
wonld  be  to  introduce  a  new  principle.  There  is 
no  authority  for  doing  that,  and  therefore  I  think 
that  this  docnment,  however  interesting,  onght  to 
be  rejected. 

Cotton,  L.J. — ^I  have  come  to  the  same  oon> 
elusion.  For  the  pnrpose  of  considering  whether 
the  docnment  is  admissible,  of  course  it  is  neces- 
sary to  consider  for  what  pnrpose  it  is  tendered  in 
evidence.  I  am  not  at  all  prepared  to  say  that 
oircnmstanoes  might  not  exist  under  which  it 
wonld  be  competent  for  ns  to  look  at  this  docu- 
ment. For  instance,  if  it  were  desired  to  connect 
the  person  who  was  appointed  diplomatic  agent 
with  the  consul,  it  might  be  that  this  docnment 
would  be  admissible  in  evidence  for  the  purpose 
of  ascertaining  whether  or  no  they  were  the  same 
person.  But  it  is  conceded  and  aamitted  as  clear, 
as  I  nnderstand  it,  that  the  person  who  was 
consul  in  London  did  apply  to  be  appointed  diplo- 
matic agent,  and  it  is  not  to  prove  tne  identity  of 
the  person  appointed  as  diplomatic  agent  with  the 
person  who  filled  the  position  of  consul  that  the 
document  is  tendered,  but  for  the  purpose  of 
showing  that  the  man  who  was  consul,  and  who 
was  afterwards  diplomatic  agent,  had  been  bom 
at  a  particnlar  place,  and  was  of  a  particular  age 
in  the  year  in  which  this  report  was  made,  m 
1789  or  1790.  Now,  is  the  doonment  admissible 
as  evidence  of  a  fact  stated  in  tJie  report  P  I  will 
only  deal— and  I  shall  do  that  very  shortly,  after 
the  full  judgment  which  has  been  given  by  Brett, 
L.  J.,  with  which  I  entirely  agree — ^with  two  points 
on  which  it  is  said  we  are  to  receive  this  docu- 
ment. It  was  first  put  by  Mr.  Pearson  on  the 
prindple  npon  which  contemporaneous  entries  of 


facts  made  by  persons,  who  have  done  an  act  in 
the  discharge  of  their  duty,  and  made  an  entry  of 
the  fact,  are  admissible  in  evidenoe.    Bat  hero 
that  principle  clearly  cannot  apply.    Mr.  Pearson 
said  that  they  were  competent  persons  to  make 
this  report,  and  that  the  entry  of  the  bet  in  the 
report  would  be  admissible  on  tnat  principle ;  bat 
that  really  is  a  misapplication  of  the  words  "  com- 
petent persons."     When  that  expression  is  used 
it  means  that  if  a  person  in  the  discharge  of  hi& 
duty  does  an  act,  and  it  is  part  of  his  duty  to 
make  an  entry  of  it,  he  is  a  competent  person 
to   make   that   entry,   because  he   has  himself 
done   the    act   which    he    records,    and   it    i» 
part   of    his   duty   to    make   that   entry;    and 
it  is  that  case  to  which  the  principle  applies,. 
which  can  have  no   application  to   the  present, 
case,  when   what    is   attempted    to    be    proved 
by  an  entry  in  this  report   is    not    any  o£5ciaL 
act   done   by  these   commissioners,    or  by   thia 
department  of  Government,  but  someibing  which 
was  the  result  of  inquiries  made  by  them  as  to  a 
fact  not  within  their  knowledge,  a  fact  not  con- 
temporaneous with  their  report,   but  something^ 
which   they  think  they  have    ascertained   from 
something,  the  nature  of  which  we  do  not  know. 
The  more  difficult  question  to  my  mind  is  this, 
whether  or  no  this  report  conld  bie  admissible  on 
the  gronnd  of  being  the  result  of  an  inquiry  made 
by  a  public  authority.     But  with  r^ard  to  the 
admissibility  of  saon  a  duoament,  it  cannot  be 
said,  in  my  opinion,  that  the  rules  of  evidence, 
established  in  England  wonld  entitle  the  court  to 
look  to  every  result  of  an  inquiry  directed  by  a 
public  authority.      The  rule  is   stated  by  Mr. 
Phillips  in  his  book  on  evidenoe  in  this  way,  and 
I  think  correctly:  "The  last  species  of  judicial 
writings  upon  the  admissibility  of  and  effect  of 
which  it  is  necessary  lo  advert  with  any  particu< 
larity,  are  inquisitions.    These  contain  the  result 
of  inquiries  made  under  competent  public  autho- 
rity concerning  matters  in  which  the  public  are 
concerned.     In  some  cases  indeed,  such  inquisi- 
tions relate  to  private  affairs,  as,  for  example,  the 
particulars  of  the  estate  of  a  deceased  individual, 
or  of  bis  pedigree.     Still,  if  the  inquiry  has  been 
made  witn  a  view  to  ascertain  the  rights  of  the 
Crown  in  regard  to  such    private  matters,  the 
inquisition  is  to  be  considered  as  of  a  public 
nature  for  the  parpoees  of  evidence."    It  is  not 
necessary  to  go  through  all  the  different  kinds  of 
documentR  to  which  be  refers,  but  I  may  deal 
with  one  which  is  perhaps  more  dificnit  than  any 
other,  namely,  HeraJds'  visitations.    If  those  are 
admissible— because  it  seems    to  be  father   an 
exceptional  case  in  the  House  of  Lords — in  oourta 
of  law  as  evidenoe  of  such  a  fact  as  we  are  here 
asked  to  receive  this  report  to  prove,  it  must  be  on 
the  groutad  that  they  were  inqn  tries  with  reference 
to  which  the  Crown  was  interested  in  this  sense^ 
for  the  pnrpose  of  seeing  whether  or  no  certain 
persons  did  rightfully  claim  to  hold  certain  titles 
and  dignities,  or  to  hold  certain  estates  to  which 
the  Crown  would  otherwise  be  entitled,  or  some- 
thing of   that  sort.     It  is  difficult    to    explain 
exactly   on    what   principle   they  are   admitted. 
Certainly  this  document  cannot  come  within  the 
principle  enunciated  there  by  Mr.  Phillips  as  being 
a  matter  of  inquiry  relating  to  a  subject  of  public 
interest,  because,  even  although  it  was  essential  for 
the    pujjlio    interest    to   ascertain  whethnr  this 
gentleman  was  a  Genoese  subject  or  not,  it  caa 
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hardly  be  said  to  be  a  matter  of  pablio  interest  to 
ascertain  whether  he  was  born  at  Quarto  or  at  St. 
Ilario,  two  places,  as  I  understand,  equally  within 
Genoese  territory.     Then  there  is  another  class  of 
evidence  which  has  been  referred  to  particularly, 
the  recitals  in  private  Acts  of  Parliament.    Those, 
no  doubt,  were  received  formerly  in  Peerage  cases, 
as  evidence  of  the  statements  contained  in  them, 
BO  far  as  they  referred  to  the  pedigree.    As  far  as 
my  experience  has  gone  in  Peerage    cases,  the 
Committee  of  Privileges  were  particularly  strict 
in  seeing  that  clear  and  direct  evidence  was  given 
of  everything  to  be  established  before  them  ;  but 
Btill  one   most  recollect   that  they  were  really 
advising  the  Crown  whether  or  no  the  Queen  could 
confer  a  dignity  on  a  particular  claimant.     There 
were  no  litigant  parties,  and  the  Committee  of 
Privileges  alwsys  refused  to  hear  anyone  who  said, 
"  I  appear  to  oppose.    I  am  the  person  interested 
in  opposing."     They  do  not  recognise  litigation 
between  adverse  claimants,  bat  simply  persons 
claiming  may  come  there  to  call  the  attention  of 
the  committee  to  any  link  of    evidence  which, 
according  to  law,  ought  not  to  be  considered  as 
satisfactorily  made  out.    It  may  well  be  in  those 
oases  that  if  there  is  a  recital  in  the  Act  of  Parlia- 
ment, subject    to    the  exception    which  I    will 
mention,  on  which  the  Legislature  has  acted,  that 
would  be  sufficient  ground  for  jasti^^ing  the  Com- 
mittee of  Privileges  in  advising  Her  Majesty  to 
act  upon  that  in  calling  the  claimant  to  the  Souse 
of  Lords  as  a  peer.    But  it  must  be  remembered 
that  that  is  only  done  where  the  recitals  in  the 
Act  are  of  a  matter  that  has  been  referred  to  the 
jadses— toonr  judges  or  to  the  Scotch  judges — 
ana  where  they  have  examined  into  the  matter, 
receiving  evidence  on  oath,  and  it  is  only  where 
there  has  been  that  safeguard  that  the  Committee 
ai  Privileges  looks  to  the  recital  in  the  private 
Act  of  Parliament  as  sufficient  to  justify  them  in 
advising  Her  Majesty  as  to  what  is  to  be  done  as 
regards  the  olaim  of  a  particular  person.    But  it 
was  said  by  Mr.  Pearson  that  in  the  case  of  the 
Naime  Paeragt  these  was  something  more  than 
that — there    was    the    report    of   the    Attorney- 
General  finding  that  the  recitals  in  an  Act  of  Par- 
liament reversine  the  attainder  of  Lord  Noirne  had 
been  proved,  and  that  fikct  had  been  admitted  in 
evidence.       There  was  the    recital    in   the  Act 
of  Parliament  on  which  the  attainder  was  reversed, 
and  a  particular  person.  Colonel  Naime,  I  think, 
on  that  became  entitled  to  the  peerage.    That  was 
on  the  footing  of  a  certain  marriage  of  an  ancestor 
of  his.    Then,  that  being  so,  and  there  having 
been  an  apparent  feilnre  of  that  familv,  another 
person,  a  collatoral  relation,  a  descendant  of  an 
nnole  or  great  uncle  of  Colonel  Naime,  came  to 
the  House  and  asked  the  Committee  of  Privileges 
to  advise  Her  Majesty  that  he  had  made  out  nis 
claim  to  the  peerage.    I  take  it  that  the  report 
was  put  in  in  that  case  for  the  purpose  of  showing 
on  wnat  footing  it  was  that  Colonel  Naime  had  ob- 
tained that  Act  of  Parliament,  re  versin  g  the  attain- 
der, and  it  was  not  for  the  purpose  of  proving  a 
link  in  the  pedigree  of  the  claimant,  except  by  show- 
ing that  that  iMt  peer  was  so  and  so.    Then  the 
claimant  said,  "  Taking  him  to  be  the  last  penr,  I 
am  now  entitled,  because  he  became  peer  on  the 
footing  that  he  was  descended   from    the  elder 
brother  of  my  ancestor  through  a  particular  mar- 
riage, and  I  show  that  all  those  who  are  said  to  be 
tlie  iaane  of  that  p«rtionlar  marriage  are  gone, 


and  now,  therefore,  it  goes  down  to  the  next 
«<trp«,  the  »tirftt  of  the  next  brother."  Therefore 
the  report  of  the  Attorney-General  was  not  ad- 
mitted as  establishing  a  link  in  the  direct  pedigree 
of  the  claimant,  but  for  the  purpose  of  showmg, 
assuming  the  last  peer  to  have  been  properly 
there,  that  all  those  who  upon  that  footing  stood 
in  priority  to  t)ie  claimant,  were  out  of  the  way, 
which  distinguishes  it  entirely  from  the  present 
case.  In  my  opinion  we  should  be  inttioducing  a 
novelty  into  the  law  of  evidence  if  we  were  to 
admit  this  report ;  and  therefore,  although  we 
should  be  desirous  of  receiving  everything  wbi<!h 
could  potsibly  give  us  information  in  this  case  as 
to  which  of  the  different  claimants  is  entitled,  in 
my  opinion  we  should  be  acting  contrary  to  the 
rules  of  evidence  if  we  admitted  this  report,  and 
I  therefore  agree  that  it  must  be  rejected. 

James,  L.J.— I  wish  it  to  be  distinctly  under- 
stood, in  order  that  there  may  be  no  misapprehen- 
sion on  the  part  of  the  Italian  Government,  that 
we  reject  tnis  document  on  exactly  the  same 
grounds  as  we  should  feel  ourselves  bound  to 
reject  a  similar  document  emanating  from  a  simi- 
lar body  in  this  country.  I  may  observe  that  we 
are  not  allowed  to  look  at  the  original  di>cnment 
except  with  a  reservation,  which  it  is  quite  clear 
we  could  not  comply  with,  unless  we  agreed  to 
abdicate  our  duty,  or  not  to  do  our  dut^  in  this 
case.  I  have  a  letter  from  an  Italian  official,  which 
says,  "  I  have  therefore  to  request  you  will  inform 
me  at  your  earliest  convenience  whether  the 
Court  of  Appeal  will  receive  and  take  charge  of 
the  document,  on  the  condition  reserved  by  the 
Italian  Government  that  the  question  of  _  its 
aathenticity,  if  raised,  shall  not  be  entered  into 
and  adjudicated  upon  by  the  court."  It  is  obvious 
that  we  could  not  accept  any  document  upon  suoh 
a  condition  as  that. 

Solicitors :  Lawlett  and  Oo. ;  Foiter  and  Spieer; 
a.  L.  P.  Eyre  and  Oo. 


Wednuday,  June  25. 

(Before  Jssskl,  M.B.,  and  Baogauat  and 

Thesigxe,  L.JJ.J 

Be  Thz  Gold  Comfahy  LnurKD.  (a) 

Companies  AM  1862,  ««.  115,  138,  165— Company 
in  vohmtary  liquidation — Summoning. uritneetet 
deemed  capable  of  giving  information  at  to 
dealingi  of  company — '  Loeui  standi '  of  persons 
so  summoned,  to  apply  for  discharge  of  order — 
Diseretion  of  judge. 

A  company  being  in  vdluntary  liquidation,  an 
order  was  nuide  by  Fry,  J.,  upon  an  applieMm 
by  a  contributory  of  the  company,  under  sects. 
115  and  138  of  the  Companies  Act  1862,  that 
certain  former  officers  of  the  company,  including 
the  secretary,  who  was  the  voluntary  liquidator, 
shouid  attend  for  the  purpose  of  giving  tnforma- 
tion  as  to  the  dealings  of  the  company.  The 
persons  thus  summoned  appealed. 

Held,  that  the  case  was  one  in  whieh  the  discretion 
of  the  judge  of  first  instance  ought  not  to  be 
interfered  toith. 

Per  Jesiel.  M.B.,  and  BaggaUay,  LJ.:  WitnessM 
summoned  under  sect.  115  have  no  '  locus  standi ' 
to  appeal  from  the  order  summoning  them  to  be 
examined:  the  only  diference  between  them  and 

(a)  B«ps(t*a  br  X.  S.  So«n,  bq..  Butist»«tJ«w. 
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unlnesset  in  an  ordinary  action  ieing  that  lohUa 
i»  an  ordinary  action  a  witneu  can  be  tub' 
paenaed  at  the  wHi  of  the  suitor,  under  leet.  115 
the  eubpcena  can  only  issue  by  leave  of  the  judge. 
A  mere  witness,  however,  will  have  a  right  to  ap- 
peal where  the  process  of  the  court  has  been 
eibmeifor  Qie  purposes  of  extortion  or  otherwise. 

Thib  was  an  appeal  from  a  decision  o{  Fry,  J. 

The  company  was  incorporated  in  1873,  and, 
having  proved  a  failure,  went  into  voluntary 
Uqaidation.  fTine  months  afterwards  a  petition 
was  presented  for  a  compnlsory  order,  alleging 
great  irregularities  in  the  formation  of  the  com- 
pany, and  in  the  conduct  of  the  directors,  that  no 
consideration  had  heen  paid  for  22,000  shares 
which  had  been  allotted  as  fully  paid-up ;  that  the 
11th  clause  in  the  articles  of  association,  which 
provided  for  the  allotment  of  shares  in  special 
circamstances,  was  invalid,  and  that  the  voluntary 
winding-up  had  been  improperly  obtained.  When 
the  case  came  before  the  Court  of  Appeal  in  Jan. 
1879  it  was  held  that  no  compnlsory  order  could 
could  be  granted,  and  that  the  alleged  fraud,  or 
wrong,  if  any,' was  personal  to  those  who  were 
deluded  into  purchasing  the  shares,  for  which  they 
had  a  personal  remedy  against  the  parties  who 
had  defrauded  them,  and  it  was  suggested  that  if 
the  alleged  fraud  could  be  proved  the  gnilty 
parties  could  be  indicted  for  conspiracy :  (ante, 
p.  5.) 

Application  was  then  made  by  Mr.  Carter,  a 
contributory  of  the  company,  by  a  motion  under 
the  138th  section  of  the  Companies  Act  1862, 
enabling  tho  court  in  a  voluntary  winding-up  to 
exercise  any  of  the  powers  which  might  be 
exercased  if  the  company  were  being  wound-up  by 
the  court,  to  order  under  sect.  115  of  tho  Act, 
certain  persons  to  be  examined  as  witnesses,  and 
to  direct  inquiries  to  be  made  into  the  conduct  of 
the  directors  and  officers  of  the  company.  The 
summons  was  to  four  persons  therein  nmned, 
former  officers  of  the  company,  including  the 
secretary,  who  was  the  Tolunt«7  liquidator,  to 
attend  before  the  ordinary  examiner  of  the  court 
for  the  purpose  of  giving  information  with 
respect  to  the  alleged  misfeasance  of  the  said 
persons  and  the  other  directors  of  the  company, 
in  improperly  allotting  some  or  all  of  the  18,775 
shares  referred  to  in  the  agreement  of  the  31st 
Dea  1873.  The  terms  of  the  agreement  are  suffi- 
ciently shown  in  the  judgment  delivered  in  the 
court  bdow. 

FsT,  J. — ^This  is  an  application  under  the  138th 
section  of  the  Companies  Act  which  provides  that 
where  a  company  is  being  wound-up  voluntarily,  a 
contributory  may  apply  to  the  court  to  determine 
any  question  arising  in  the  matter  of  such  winding- 
up,  or  to  e-rercise,  as  respects  the  enforcing  of 
calls,  or  in  respect  of  any  other  matter,  all  or  an^ 
of  the  powers  which  the  court  might  exercise  if 
the  company  were  being  wound-up  by  the  court ; 
and  the  court,  if  satisfied  that  the  determination 
of  such  question  or  the  required  exercise  of 
power  will  be  just  and  beneficial,  may  accede 
wholly  or  partially  to  such  application  on  such 
terms  and  subject  to  such  conditions  as  the  court 
thinks  fit.  Now  the  power  I  am  asked  to  exercise 
is  that  given  by  the  115th  section.  That  gives 
me  power  to  summon  before  the  court  any  officer 
of  the  company  or  any  person  supposed  to  be 
capable  of  giving  information  concerning  the  trans- 


actions and  the  trade  dealings,  Sec,  of  the  eom- 
paay.  There  has  been  brought  to  my  attentim 
the  agreement  c^  the  Slst  Deo.  1873  under  which 
eertain  shares  are  allotted  upon  the  footing  of  a 
recital  that  moneys  amounting  to  18,7752.  have 
been  properly  expended  upon  the  property  or 
otherwise  for  the  legitimate  purposes  of  the  com- 
pany. I  have  before  me,  in  the  affidavita,  in  the 
articles  of  association  of  the  company,  and  in  the 
books  of  the  company,  evidence  about  which  I 
desire  to  say  as  little  as  possible;  but  I  only  m 
it  satisfies  me  that  tixere  is  a  question  that  £  think 
onght  fairly  and  reasonably  to  be  inquired  into 
with  regard  to  the  truth  of  that  recital  in  tfas 
instrument  and  with  regard  to  the  propriety  of  the 
allotment  of  shares  made  on  the  footing  of  the 
recital.  Beyond  that  I  do  not  desire  to  express 
the  impression  produced  on  my  mind  npoa  tiw 
evidence,  because  I  am  now  merely  permitting  a 
step  to  be  taken  for  the  further  investigation  of 
that  question.  It  appears  to  me  in  this  case  that 
it  would  be  "just  and  beneficial"  that  I  should 
exercise  the  power.  In  coming  to  the  conclusion 
I  do,  it  is  right  to  bear  in  mind  that  I  shall  have 
full  control  over  the  costs  of  this  applicatioo. 
Of  course  Mr.  Higgins  does  not  object  to  submit 
if  neoessary  that  the  costs  shall  be  dealt  with  in 
such  manner  as  the  court  may  think  fit.  I  presarae 
that  I  have  the  power  of  doing  that.  That  being 
acceded  to,  I  take  the  snbmission  of  the  applicant 
that  the  costs  should  be  dealt  with  in  such  maniwir 
as  the  court  shall  think  fit.  It  will,  therefore, 
follow,  that  if  this  application  is  unsuccessful  in  the 
result,  there  will  be  no  serious  injury  to  Ae 
company.  I  am  not  stopping  the  wrnding-np  and 
I  ahaJl  not,  be  increasmg,  or  certainly  not  to 
any  extent  increasing  the  costs  of  the  liquidation. 
On  the  other  hand  if  the  applicant  should  snooeed 
in  the  contention  he  has  raised  it  may  result  in  an 
increase  to  the  assets  of  the  company.  Weighing 
the  whole  case,  therefore,  I  think  it  is  "  jnst  and 
beneficial"  that  I  shoold  exercise  that  power, 
reserving  the  whole  of  the  other  matters  dealt 
with  by  this  summons  nntil  after  the  information 
has  be«i  obtained  from  these  gentlemen. 

The  voluntary  liquidator  and  the  other  persons 
named  in  the  summons  appealed. 

/.  Pearson,  Q.C.,  Bristowe,  Q.G.,  and  H.  0.  Beane, 
for  the  appellants,  contended  that  there  was  no  ques- 
tion t-.hat  ougbtto  be  inquired  into  with  r^v^  ^ 
the  propriety  of  the  allotment  of  shares  at  the 
instance  of  a  contributory.  The  liquidator  was 
interested  in  and  responsible  for  the  conduct  ol 
the  winding-np,  and  in  his  view  any  farther  inves- 
tigation would  only  put  the  witnesses  to  great 
expense  and  inconvenience  without  any  "just  and 
beneficial"  result.  With  regard  to  the  locus  etemii 
of  the  appellants;  in  Olemen^t  case  (18  L.  T. 
Bop.  K  S.  596 ;  L.  Bep.  18  Eq.  179n),  where  the 
appellant  was  a  mere  witness,  no  objection  was 
taken  to  his  locus  standi ;  but  here  the  appellautB 
were  more  than  mere  witnesses,  being  the  liqui- 
dator and  directors  of  the  company. 

Higgins,  Q.C.  and  Otwcid,  ennbrd. 

JsssKL,  M.B. — We  need  not  call  upon  yon  Mr. 
Higgins.  This  is  an  appeal  from  an  order  of  Fry, 
J.  made,  as  I  understand  it,  under  the  lldtii 
section  of  the  Oompanies  Act.  It  is  made 
nominally  under  the  188th  section,  because  it  is 
an  application  by  a  contributory  under  a  volim- 
tary  liquidation,  and  therefore  he  has  to  apply 
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mider  thmt  seotion  to  pat  the  powers  of  the  llSth 
section  into  foroe ;  bat  the  order  can  only  be  made 
under  the  115th  section.  It  is  nwde  for  the 
porpose  of  an  investi^tion  to  fix  the  directors 
with  some  reaponBibihties  and  liabilities  under 
the  165th  section  on  the  faoe  of  the  order.  That 
is  a  prooeedinK  which  a  liqoidator,  contribntoiy, 
or  creditor  can  take,  with  the  leave  of  the  court, 
if  it  is  a  yolontary  winding-op.  The  order  is, 
that  certain  persoBS  who  are  aUeged  to  be  capaUe 
of  giving  informatioa  as  to  ^e  aSnrs  of  the  com- 
pany, and  who,  it  is  not  denied,  can  give  the 
information  (and  it  is  not  snggeBied  that  any- 
thing of  the  kind  is  nntroly  alleged)  skonld  be 
examined  as  witneaaes.  It  is  not  suggested  in 
this  case  that  Mr.  Garter's  application  is  other- 
wise than  hon&  fde,  by  wUah  I  mean  that  be 
intends  to  prosecute  the  daim  aninst  the  di- 
rectors and  the  secKtary,  and  l£at  he  thinka 
these  witnesses  are  material  to  help  him  to  prose- 
cote  the  case  if  he  can  make  one  ont.  In  cases 
where  the  process  of  the  conrt  is  abased  I 
agree,  that  any  person  who  is  affected  by  snob  an 
abase  may  bring  the  oaae  before  the  oonrt.  Bat 
it  appears  to  me  that  a  mere  witness  ordered  to 
be  summoned  under  the  ll5th  seotion  has  no 
light  to  apply  to  the  court  to  discharge  that 
order.  He  is  not  more  or  less  than  a  mere 
witness  as  in  any  other  case,  with  this  proteotion 
that  in  an  ordinary  action  the  subpoena  issues  aa 
a  matter  of  ri^t  at  the  option  of  the  litigant, 
whereas  in  this  oaae  it  caBBOt  be  iaaoed  wiStoot 
the  opinion  of  the  ^adge  of  a  auperior  coart 
being  taken  that  it  is  a  jutjper  ease  ia  which  to 
ieaae  a  aummoiiB  which  oenijea  in  hen  of  the 
sobpoeoa.  It  is  (»1^  to  be  done  by  t^e  court 
instead  of  by  the  litigant  and  against  persons 
whom  the  eourt  may  deem  capable  of  giving 
certain  information.  The  whole  argument  of  Mr. 
Bristowe  was  that  it  might  put  the  witnesses  to 
great  expense  and  inoonvenieitee,  bat  the  answer 
to  that  is  that  thej  are  no  worse  oS  than  ordinary 
witnesses  subpoaoaed  in  an  action,  and  th6j  are 
very  much  bettw  a£E,  for  if  a  man  chooses  to 
Bsbpcena  a  great  number  of  persons  who  know 
nothing  about  the  matter,  they  mast  either 
attend  or,  by  refusing  to  attend,  render  them- 
selves liable  to  proceedings  being  taken  against 
them  for  disobedienee  of  the  sobpcena.  They 
cannot  come  to  the  eoort  to  discharge  the 
snbpcBna.  The  conrt  will  not  listen  to  soch  an 
application,  and  therefore  the  persons  in  this 
case,  being  better  iiroteoted,  could  have  still 
less  groand  for  coming  to  the  court,  if,  in 
fact,  as  I  hare  said  before,  in  the  opinion 
of  the  judge  of  a  snperior  ooort  of  law  tbey 
are  proper  penons  to  be  sommoned  under  tiua 
seotion.  I  think  that  disposes  entirely  of  the 
appUcatkni  cf  the  witnesses  purely.  Now  I 
come  to  the  appUeation  of  the  liquidator.  I  agpse, 
khat  where  a  cmitribntory  comes  under  the  115tb 
section,  whether  it  is  under  acompalsory  windisg- 
np  or  a  volnataary  winding-up,  he  msst  give 
notioe  to  the  liquidator.  The  liquidator,  accord- 
ing to  tJbe  practice  of  the  court,  coaoes  ai parte;  aa 
a  general  rale  ke  makes  no  affidavit,  for  a  very 
g(wd  reaaen  that  he  is  not  going  to  put  something 
upon  tho  files  of  tfae  courts  which  oan  be  inspected 
by  the  wrson  i^ainst  whom  he  intends  to  pro- 
ceed tmi,  which,  if  inspected,  would  afford  iidor- 
maticn,  which  nsight  Miable  him,  if  he  is  a  rogue, 
to  defeat  the  aotion  or  proeeeding  taken  against 


him.     Bat  where  a  contributory    oomes  to  the 
coart  he  is  booad  to  give  notioe,   and  for  this 
reason   tfae  liquidator    is,    if  I    may    say   so,  a 
dominut  litis,  it  is  his  bosiaess   te  enforce  the 
chqms  of  the  company  againfit  indtviduals,  and,  if 
he  is  able  to  proceed,  can  make  ofSoers  and  direc- 
tors liable  for  a  misfeasance.    He  proceeds  at  his 
own    time,   and    in    his    own    way,   and   he   is 
eiditled  to  say  that  he  will  not  have  tfae  condnct 
of  titeee  proceedings  taken  oat  of  his  hands  by  any 
ooDtribntcry  who  chooses  to  intervene.    When  he 
gets  the  notice  ho  comes  the  conrt  and  says,  "  I 
am  ahout  to  institute  prooeedings  myself,  or  I  am 
thinking  (^  doing  so."  Tfae  coart  says,  "  Very  well, 
we  will  not  interfere  at  the  instance  of  .a  contri- 
butor, but  will  leave  yoa  to  g^  on  in  the  proper 
w^."    Bat  if  he  oomes  to  the  court  and  says, 
"  A  is  quite  hopeless,"  as  sometimes  be  does  say, 
or  "  I  nave  no  funds  available  for  tfae  purpose, 
aad  it  is  not  saflioiently  promising  for  me  to 
invest  the  small  remainder  of  the  fonde  of  the 
company  in  litigation ;  but  I  have  no  objeotioo  to 
the  coBtribntory  taking  it  up,  and  be  may  do  so." 
If  he  does  say  either  of  these  things  there  is 
and  end  of  it,  as  fiur  he  is  ooncwned,  arai  if  he  has 
notice  of  sabsequent   proeeedings,  he   need  not 
attend  to  them.    The  witnesses  are  summoned,  as 
they  are  by  this  order,  by  the  eontribatory  apply- 
ing.   The  liquidator  is  mot  afieoted  in  the  least 
degree  ;  if  the  prooee£ng  fails  be  loses  nothing, 
while,  if  they   sncoeed,  he  fi^s  something,    or 
rather  the  oompamy  he  r^ireseats  gets  tfae  nrnits 
of   the    proeeedings,    because    the    prooeedings, 
although  instituted  by  the  ocatribKtory,  if  sno- 
oessfoC  can  only  be  Buceeesfnl  in  procuring  an 
addition  to  the  funds  of  the  company  whiiA   is 
being  wound-up.    He  has  everything  to  gain  and 
nothing  to  lose,  tbei'ofore  what  ri^it  has  he  ta 
interfere  ?      The  moment  be   says,    "  I   do   not 
wish    to    institute    proceeding^    at    all    in    this 
matter;  I  will  have  nething  to  do  with  it,"  he 
has  no  business  to  interfere,  much  less  to  appeal 
against  the  order.    It  appears  to  me  that  not  one 
of  the  present  appellants  has  what  is  commonly 
called  a  laeuM  ttanai  for  appealing.    Now  as  to  the 
merits  independestly.    It  seems  to  me  that  there 
are  aa  little  merits  as  there  are  technical  grounds 
for  allowing  the  ap{)eal.     The  judge  in  the  court 
below  has   ezprassed  a   decided    opinion,   after 
looking  afc  certain  books  whiefa  I  have  not  looked 
at,  that  there  is  very  good  ground  for  thinking 
certain  recitals  in  the  deisd  as  to  the  application  of 
moneys  and  shares  is  untrue,  and  that  the  matter 
requires  farther  investigation  into.  He  has  looked 
into  the    n>atter,  and  has   exercised   bis  judg- 
ment.     He    is    also    of   opinion  (and    that    m 
not  contradicted)  that  the  persons  summoned  are. 
capable  of  giving  information  aboat  the  bnainess 
in  hand,  sad  about  the  trade  dealiiqp  and  estate 
aad.  effects,  and  also  aboot  this  very  trauaaetion. 
I  think  as  to  some,  it  is  qoite  certain  that  th^ 
know,  and  as  to  others  it  is  by  no  means  im- 
probaUs.    N»w,  that  being  the  opindoa  of  the 
learned  judge  in  the  court  below,  and  the  statwte 
being  that  the  court  may  summons  witngwiwi  if  it 
deems  them  cap^le,  and  tbe  court  having  exareised 
a  disore^n,  how  can  the  appeal  conrt  interfere  f 
It  oortainly  cannot  interfere,  as  I  understand,  if 
the  matter  is  within  the  seotion  at  all.  In  OCsMenf* 
COM,  the  point    really  argued  before  tbe  Lord 
Ofaanoellor,  the  other  point  not  being  taken  on  tfae 
part  of  tfae  appelant,  was  whether  tfae  case  put 
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was  within  the  section;  that  is,  whether  the 
matter  alleged  was  oonoeming  the  trade  dealings 
and  estate  and  effects  of  the  company,  and  on  that 
point  he  confirmed  the  opinion  of  the  judge  in  the 
eonrt  below,  but  he  expressly  said  it  was  die- 
eretionary,  and  it  was  not  for  the  oonrt  above  to 
interfere  with  the  discretion  when  the  matter  was 
actually  within  the  terms  of  the  section.  Indeed, 
it  wonld  be  almost  impossible  to  do  so,  because 
in  these  matters,  as  I  have  said  before,  tiie  court 
acts  without  legal  evidence,  the  object,  of  course, 
being  to  keep  the  proceedings  secret  from  the 
person  sought  to  be  effected ;  and  the  practice  is. 
Bind,  as  far  as  I  know,  always  has  been,  that  the 
liquidator,  instead  of  making  an  affidavit,  if  any- 
body proceeds,  simply  makes  a  written  statement, 
which  he  leaves  with  the  chief  clerk,  who  there- 
npon  issues  an  order ;  and  the  written  statement 
eannot  be  got  at  by  anybody,  whereas  an  affidavit 
can.  Yon  mnst  remember  that  both  the  chief 
clerk  and  the  judge  knotr  a  great  deal  more  of  the 
proceedings  in  the  winding-up  than  the  Court  of 
Appeal  can  know,  and  there  may  be  various 
grounds  for  exercising  the  discretion,  as  there 
were  here,  where  the  judge  looked  into  the  books, 
which  we  have  not  even  got,  until  he  found  there 
was  ttprimd  facie  case,  or  even  only  a  case  of 
suspicion,  which  the  Court  of  Appeal  cannot 
possibly  determine.  We  must  recollect  also 
this  (and  I  think  this  has  been  the  subject 
more  than  once  of  decision)  that  it  is  not  necessary 
to  makeout  a  primd  facie  case ;  the  probability  of 
a  case  will  do.  As  I  put  it  during  the  argument, 
a  fair  suspicion  might  be  well  worthy  further 
investigation,  and  it  might  well  be  worth  tiie 
expense  and  trouble  of  examining  witnesses  to 
see  if  the  alleged  claim  could  possibly  be  made 
oat.  It  is  not  necessary  that  he  shoula  establish 
his  case  before  he  applies  to  the  judge.  He  may 
say  to  the  indge,  "I  have  a  stong  ground  for 
suspecting  that  such  and  such  a  transaction  is  not 
altogether  right.  If  it  is  so,  we  shall  get  a  large 
sum  of  money.  Will  you  let  me  lay  out  a  sm^l 
sum  of  money  in  order  to  examine  a  witness  or 
two  so  as  to  ascertain  the  facts  P "  In  that  case 
the  court  will  exercise  a  discretion.  In  fact,  the 
whole  meaning  of  the  section  is  to  assimilate  the 
practice  in  wmding-np  to  the  practice  in  bank- 
ruptcy, which  was  established  in  order  to  enable 
assignees  (who  are  now  called  trustees  in  bank- 
ruptcy) to  find  out  facta  before  they  brought 
an  action,  instead  of  waiting  to  discover  the  iacts 
after  they  had  incurred  all  the  expense  and  lost 
the  action  at  the  trial  at  a  cost  of  some  hundreds 
of  pounds,  when  they  might  have  got  all  the 
necessMy  information  at  a  cost  of  &T.  or  101.  by 
examining  a  witness  or  two.  I  never  heard,  as  for 
as  I  know,  of  any  case  of  a  witness  moving  to 
disdiarge  ao  order  in  bankruptcy,  and,  except  the 
rase  to  which  our  attention  has  been  called,  I  am 
onswareof  any  case  of  an  application  by  a  witness 
nnder  a  winding-up.  It  appears  to  me  that  this 
appeal  fails  as  much  in  substance  as  it  does  in 
form,  and  mnst  be  dismissed. 

Baooallat,  L.J. — I  am  of  the  same  Ofnnion. 
The  Oold  Mining  Company  is  in  voluntary  liqni- 
dation.  Mr.  Carter  is  a  proprietor  in  the  company. 
The  138th  section  of  the  Act  provides  that  where 
a  company  is  being  wound-up  by  voluntary  liquida- 
tion eitherthe  liquidator  or  any  contribntory  of  the 
company  may  apply  to  the  court,  among  other 
things,  to  exercise  aU  or  any  of  the  powers  which 


the  court  might  eseroiM  if  the  company  were 
being  woond-up  by  the  court.    Those  powers  are 
contained    in    sect    115,    and     there     we    find 
the    oonrt    may,    after    making    an    order    to 
wind-op,   summons  before    it    persons  of  three 
classes:    first,    any    officer     of    the    company; 
secondly,  any  person  known  or  suspected  to  have 
in  his  possession  any  of  the  estate  or  effects  of 
the  company,  or  supposed  to  be  indebted  to  the 
company ;  and  thirdly,  any  person  whom  the  ooort 
may  deem  capable  of  giving  information  oonoem- 
ing the  trade  dealings,  estate  or  effects  of  the 
company.     As  regards  the  last  two  we  find  a 
certain  qualification.     As  r^ards  the  summing 
before  it  any  officer  of  the  company  that  is  not 
necessary,  and  there  is  no  qualification  added  to 
it.    They  may  summon  before  it  any  officer  of  the 
company.    Yon.  may  also  summon  a  second  class, 
composed  of  those  persons  as  to  whom  there  may 
be  (qualification ;  but  they  must  be  suspeoted  at 
havmg  in  their  possession  some  portion  of  the 
estate  or  effects  of  the  company,  or  be  supposed 
to  be  indebted  to  the  company.    And  then  we 
oome  to  the  third  class,  and  there  is  the  qualifi- 
cation "whom  the  court  may  deem  capable  of 
giving  information  " — not  any  person  capable  of 
giving  information,  but    any  person   whom  the 
court  may  deem  capable  of  giving  information. 
In  the  case  now  nnder  consideration  it  has  been 
stated  that,  with  reg^trd  to  tiiose  summoned  as 
witnesses,  some  do  not  fill  the  chataoter  of  offii^als 
of  the  company.    Certainly  as  regards  the  liqui- 
dator he  does  not  fill  the  office  of  an  officer  of  the 
company,    but   as    regards    some  of    the   other 
persons  summoned,  as    fiur    as  I  can  see,  they 
were  directors.      It   is    possible    there    may  he 
some    other    person    inoloded  in    the    sohedole 
who    is  not    an   officer    of    the    company.      As 
regards  such  other  person  he  must  be  a  persoa 
whom  the  court  may  deem  capable  of  giving  in- 
formation.    I  suppose  with  tiie  object  of  assisting 
the  trial,  with  a  view  to  determining  whether  snoh 
A  person  may  be  considered  capable  of  giving  in- 
formation, rtterenoe  is  made  to  seot  165,  which  is 
for  the  purpose  of  making  the  directors  or  other 
officers  of  the  company  responsible  in  respect  of 
misfeasance  in  connection  with  the  dischsjve  of 
their  duty.    An  application  having  been-mMe  to 
Fry,  J.,  he  deemed  the  several  persons  were  capable 
of  giving  information.     It  does  not  follow  that 
where  tney  are  called  they  can  give  information 
which  will  be  of  the  slightest  use,  but  sbll  he 
deems  them  capable  of  giving  that  information. 
It  is  not  desirable  in  a  case  of  this  kind  for  the 
judge  to  go  too  far  in  stating  the  grounds  on 
which  he  deems  these  persons  capabw  of  giving 
information,  because  it  might  prtgudioe  the  prose- 
cution of  subsequent  inquiries  against  them  in 
the  form  of  being  examined  before  the  examiner. 
That  being  so,  were  may  be  a  c[neBtion  whether 
there  is  a  right  of  appeal  at  all  m  respect  of  the 
witnesses  being  summoned  in  this  case.    At  any 
rate,  I  cannot  understand  that  there  is  a  right  oiE 
appeal  on  the  part  of  any  of  the  pwsons  sum- 
moned as  witnesses.    No  doubt  in  the  case  to 
which  our  attention  has  been  called  OhmmUy. 
The   Merchant   Banking    Oom/pmny   (atipra)    the 
person  summoned  as  a  witness  was  the  party  who 
appealed  against  the  order.    There  no  objeotioa 
seems  to  have  been  raised  npon  that  ground,  but 
the  appeal  was  dismissed,  and  therefore  it  was  not 
necessary  to  raise  a  purely  teohnioal  otgeotion. 
Digitized  by  VJiJ^JV  IC 


Ang.  SO,  1879J 


THE  LAW  TIMES. 


[Vol.  XL,  N.  8.-869 


Or.  or  App.] 


Ths  Gassiopbu. 


[Or.  OP  App. 


Bat  I  find  that  case  of  OUment*  cited  in  a  note  to 
the  case  of  Tricker  t.  Th«  Banik  of  Hinduttan, 
China,  and  Japan  (L.  Bep.  13  Eq.  179),  where  it 
waa  pelied  npon  aa  an  anthority  by  Mr.  Higgins, 
who  appw^  for  the  offioial  liqoidator,  the  appli- 
cation being  for  an  examination,  and  the  sammons 
in  that  case  was  ex  parte,  and  the  order  was  made 
ex  parte  for  examination  of  the  witnesses.  It 
appears  to  me  on  every  gronnd  that  this  appeal 
most  fail. 

Thesigeb,  L.  J. — I  prefer  in  this  case  to  express 
no  opinion  npon  the  point  whether  the  appellants 
have  any  locus  ttandt,  bat,  at  the  same  time,  I  do 
not  wish  it  to  be  sapposed  that  I  dissent  in  any 
way  from  the  view  which  has  been  expressed  npon 
that  point  by  the  Master  of  the  Bolls.  It  seems 
to  me,  however,  sufficient  to  say  that  no  ground 
has  been  shown  on  which  the  court  ought  to 
interfere  with  the  judicial  discretion  which  has 
been  exercised  by  Fry,  3.  under  the  115th  section 
of  the  Aoc  That  section  is  pre-eminently  one  in 
which  the  jndge  of  first  instance  ought  to  be 
trusted  to  exercise  of  his  discretion  properly.  He 
is  not  to  exercise  that  discretion  m  the  way  in 
which  it  would  have   been  exercised  where  the 

S'  ghts  between  the  parties  are  to  be  determined, 
e  is  not  even  to  see  that  there  is  a  primd  facie 
case  made  ont  under  the  166th  section.  All  he 
has  to  see  is,  either  that  there  is  a  reasonable  sus- 
picion that  there  may  be  a  case  under  that  section, 
or  a  reasonable  probability  that  the  evidence 
acquired  through  the  medium  of  the  examination 
of  the  witnesses  may  lead  to  such  a  case.  This 
obriously  is  one  of  those  cases  in  which  it  woald 
be  improper  for  the  learned  judge  to  express  an 
opinion  whether  the  case  is  made  oat  under  the 
ll5th  section,  and  a  case  pre-eminently  difficult  for 
this  court  to  say  whether  or  not  he  has  exercised 
his  discretion  property.  And  really  one  of  my 
principal  reasons  for  not  itiving  any  opinion  aa  to 
whether  the  appellants  in  this  case  have  any  loeut 
ttandi  is  this,  that  it  appears  to  me  that  this  court 
•  ought  not  to  interfere  with  the  discretion  of  the 
learned  judge  in  the  court  below,  except  in  sach 
an  extreme  case  that  I  am  not  sure  it  would  not  be 
one  of  those  cases  in  which  the  witnesses  would 
have  a  loeue  ttandi. 

Appeal  dumwMi  with  eoett. 

Solicitors  for  appellants,  Bleveni  and  Harri*. 

Solicitors  for  respondent,  Wild,  Browne,  &  Wild. 


May  21  and  24. 

(Before  JzsaxL,  M.B.,JA]as,  Bbxr,  and  Cotton, 

L.JJ.) 

Thi  Cassiofiu.  (a) 

APPXAI,  PBOM  THX  PXOBATX,  DIVOBCB,  ARD  AOMIRALTT 

Drruiox  (aokisaltt). 

Praetiee — Amended  xerii — Default  cause — In  rem — 
Service. 

After  a  vessel  hat  been  sold  under  an  order  of  (he 
Judge  of  the  Admirally  Division,  and  the  pro- 
eeedt  are  in  the  registry,  no  owner  having  ap- 
peared, the  writ  in  an  action  against  those 
proceeds,  whether  original  or  amended  stibsequent 
to  the  sale,  mtut  be  personally  served  on  the 
registrar. 

An  amended  writ  must  in  aU  eases  he  served  in  the 
same  way  as  an  original  writ  would  he  under 

(a)  Baportad  ty  J.  P.  AsnxAU.  and  F.  W.  Baiiis,  Esqxi. 
B«tiiM«»«tJiaw. 


similar  eireumstanees.  Where  a  writ  is  served 
on  the  registrar,  to  render  the  serviee  good,  the 
provisions  of  Order  IX.,  r.  13,  must  he  strictly 
adhered  to. 

This  was  an  appeal  from  an  order  made  by  the 
Jndge  of  the  Admiralty  Division  refusing  to  sign 
judgment  in  a  cause  tn  rem  by  default. 

The  facts  were,  that  a  canne  tn  rem  was  insti- 
tuted against  the  Cassiopeia,  a  British  colonial 
vessel,  for  necessaries  supplied  to  her,  and  the 
writ  was  served  on  the  ship  in  the  usual  way 
(Order  IX.,  r.  10),  but  no  appearance  was  entered 
for  the  owners. 

At  the  time  the  writ  was  served  the  Castio- 
peia  was  already  under  arrest  in  another  action 
tn  rem,  in  which  there  was  no  appearance;  a 
decree  was  obtained  by  defanit  in  the  earlier 
action  subsequent  to  the  service  of  the  writ  in 
the  later  one,  and  under  the  decree  the  ship 
was  sold,  and  the  proceeds  of  the  sale  brought 
into  court.  The  plaintiffs  in  the  second  action 
then  amended  the  indorsement  on  their  writ  of 
sammons  by  adding  to  their  claim  for  necessaries 
a  claim  as  mortgagees  of  the  ship ;  the  mortgage 
was  a  security  for  the  payment  due  for  necessaries. 

May  15.— IT.  O.  F.  PhiUimore,  for  the  plaintiffs 
in  the  second  action,  moved  for  judgment  by 
defanit,  under  the  Admiralty  Bales  of  1871  (L. 
Bep.  3  A.  &  E.  adfin.  The  Polymede,  L.  Bep.  1  P. 
D.  121 ;  34  L.  T.  Bep.  N.  S.  367),  for  his  claim  as 
mortgagee  in  the  amended  indorsement  against 
the  fund  in  court  [Sir  B.  PHiLUHoax. — Has  the 
amended  writ  been  served  on  the  owners  P]  No, 
there  is  no  necessity ;  the  daim  for  mortgage  is  the 
same  as  that  for  necessaries  stated  in  a  different 
way ;  the  owners,  by  not  appearing  in  the  neces- 
saries suit,  show  that  they  have  no  defence  against 
our  claim.  [Sir  B.  Fhiujmobz. — The  owners  may 
have  a  defence  to  your  claim  on  the  mortgage, 
though  they  have  not  when  you  claim  for  neces- 
saries.] Where  there  is  default  of  appearance,  it  is 
sufficient  service  to  file  with  the  registrar :  (Order 
XIX.,  r.  6.)  If  there  had  been  an  appearance  in 
the  action,  I  should  have  been  obliged  to  serve 
the  amended  writ  after  getting  leave  to  amend 
under  Order  XXVII.,  r.  11  (see  also  Order  III., 
r.  2),  an  the  amendment  may  be  made  without 
prejudice  to  a  pending  motion  : 

CaldioeU  v.  Pagluun  Harbour  ReeUunaHon  Com- 
pany, 2  Ch.  Div.  221. 

[Sir  B.  Phillixobb. — There  may  be  other  claim- 
ants against  the  fund  in  court,  and  they  w«re 
entitled  to  notice  of  this  claim.]  If  there  were 
they  would  have  objected  to  oar  claim  for  neoes* 
saries  and  have  entwed  a  caveat. 

Sir  B.  Philukobb. — ^I  am  not  aatiafied  that 
there  should  not  be  a  fresh  service  of  the  writ  in 
this  case,  and  therefore  I  refuse  to  grant  the 
prayer  of  the  motion  for  judgment. 

From  this  decision  the  plaintiffs  appealed. 

May  21.  —  The  appeal  came  on  for  hearing 
before  Jessel,  M.B.,  James,  and  Brett,  L. JJ. 

W.  G.  F.  PhUlimore  for  plaintiffs.  —  At  the 
time  the  amendment  was  made  in  the  writ  the 
ship  had  alretuly  been  sold,  and  therefore  it  was 
impossible  and  useless  to  serve  the  amended  writ 
on  her ;  the  proceeds  were  in  the  registry,  and  the 
amended  writ  was  served  by  being  filed  there. 

Jessel,  M.B. — In  this  case  the  service  on  the 
registrar  was  sufficient,  the  ship  havi  ng  been  sold 
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under  order  of  the  court,  thoagh  in  general  an 
amended  writ  ehonld  be  eerred  in  the  same  way 
that  an  oiiginal  writ  is. 

Jakes  and  BBsn,  L.JJ.  concurred. 

May  26. — ^The  case  came  before  the  court  (James, 
Brett,  and  Cotton,  L.JJ.)  ap^ain,  the  registrar 
of  the  Admiralty  Division  having  refased  to  draw 
up  tba  order  for  judgment  on  the  groand  that  it 
was  made  on  the  supposition  that  the  amended 
writ  had  been  served  on  him  (the  registrar),  when 
in  fact  it  had  only  been  filed  in  the  registry,  and 
also  because  it  was  informal,  having  no  date  of 
service  indorsed  on  it  in  accordance  with  Order 
IX.,  r.  13. 

PhiUimore  for  the  plaintiffs. — Order  IX.,  r.  13, 
does  not  apply  to  actions  »n  rem;  it  is  taken 
from  sect.  15  of  the  Common  Law  Procedure  Act 
1852,  and  applies  only  where  personal  service  is 
necessary : 

Dymond  v.  Croft,  34  L.  T.  Bep.  N.  S.786;  3Cli. 
Div.  512. 
[Bbbit,  L.J. — That  case  was  a  case  of  substituted 
serrioe,  this  is  one  in  which  the  practice  has  been 
to  serve  the  registrar  as  holder  of  the  proceeds.] 
The  service  on  the  registrar  is  mere  matter  of 
custom,  it  is  not  required  by  any  rale.  [By  the 
GouKi. — ^Tbe  practice  is  well  established.]  Our 
service  of  the  amended  writ  in  the  registry  was 

£ractically  service  on  the  registrar.  [Brkii, 
lJ. — Delivering  a  writ  to  a  clerk  to  file  is  not 
service  on  the  registrar.  Jahbs,  L.J.  —  An 
amended  writ  is  like  a  new  writ  issned  at  the  date 
of  amendment,  and  should  be  served  in  the  same 
way.]  Not  in  all  respects  if  a  writ  is  amended 
after  subsequent  steps  in  the  action  have  been 
taken;  it  is  not  necessary  to  go  through  all  these 
steps,  <2e  novo,  the  order  is  to  amend  the  writ  and 
all  subsequent  proceedings.  [James,  L.J. — But 
this  amendment  is  a  change  both  of  the  natnre  of 
the  action  and  of  the  character  of  the  plaintiffs.] 

E.  0.  Clatrkton,  for  other  parties,  was  not 
called  on. 

BiuiTT,  L.J. — I  am  of  opinion  that  the  registrar 
was  right  in  refusing  to  draw  up  the  judgment. 
The  service  was  not  sufficient.  When  a  writ  is  so 
amended  as  to  introduce  a  new  claim  against  the 
proceeds  of  the  sale  of  a  ship,  it  mnst  be  served 
on  the  registrar  in  the  same  way  as  an  original 
writ  iu  the  like  case.  This  amended  writ  was 
not  served  on  the  registrar,  it  was  only  filed  in 
the  registry.  No  intimation  of  the  service  was 
made.  Delivery  for  the  purpose  of  filing  cannot 
bo  construed  to  be  service.  Moreover,  tbo  pro- 
visions of  Order  IX.,  r.  13,  were  not  complied  with. 

Jah£s  and  Cotton,  L.JJ.  concurred. 

Solicitors  for  plaintiffs,  Speeehley,  Mumford, 
and  Co.,  agents  for  /.  W.  Oarr,  Liverpool. 


SITTINGS  AT  WESTMINSTER. 
Friday,  June  27. 
(Before  Lord  Colebwgb,    C.J.,   Bkahwkll  and 
Bebtt,  L.JJ.) 

HiDGUET  AND  ANOTEEB  V.  CoPPOCK.  (s) 

Vendor  and  ptirchater — Sale  of  land — Agreernent 

to  pay  outgoings — Outgoing,  what  is. 
Plainiiff  bought  a  house  and  premises  in  Man- 
chester from    defendant   under    an    agreement 
which  provided  that  "  all  rents,  rates,  taxes,  and 
to)  B«portad  ij  W.  Aptlbtob,  Eaq..  Baaigtm^Uhnr. 


outgoings  payaMe  in  respect  of  the  premtsav 
should  bfi  received  and  ditohairg'ed  by  the  vendor 
up  to  the  time  of  completion,  such  rent*  and  out- 
goings being  apportioned  if  neeeisary. 

By  sects.  15  amd  17  of  ths  Mandietter  Qenered  Im- 
provement Act  1851  the  eouncU  are  empowered 
to  require  owners  of  property  h/ing  alongside  any 
street  {not  being  a  highway  repairoMe  by  ths  in- 
habHants  at  Uirge)  to  sewer,  pave,  ^  the  street, 
and  if  any  such  owner  neglects  to  do  to,  the 
council  may  do  the  worJc  themselves  and  charge 
the  respedioe  owners  with  their  proportion  of  ike 
charges  and  expenses.  By  sects.  18  and  19,  bj/  way 
of  additional  remedy,  the  council  may  require  the 
occupier  of  the  premises  to  pay  the  amount  of 
such  charges  and  expenses,  and  the  same  may  be 
levied  by  distress  upon  the  occupier  out  of  the 
rent  from  time  to  time  becoming  due  in  respect 
of  the  premises ;  the  owner  shaU  aUow  every 
such  occupier  to  deduct  from  the  rent  aU  sumg  of 
money  which  he  shaZl  so  pay  or  which  ^/lall  be  bo 
levied;  the  occupier  shall  in  no  case  be  liaile  to 
pay  mjyre  in  respect  of  such  charges  than  the 
amount  of  rent  due  aJb  the  time  of  the  coundl't 
demand  ;  but  if,  after  notice  from  the  council  re- 
quiring him  not  to  do  so,  any  occupier  shall  pay 
any  rant  to  his  landlord,  mtch  occupier  shall  ba 
liable  to  pay,  in  respect  of  such  charges  and 
expenses,  the  amount  of  the  rent  so  paid  by 
him  after  such  notice,  or  the  same  may  be  re- 
covered from  him  by  warrant  of  distress,  ^c 
At  the  time  of  the  completion  of  the  purchase  a 
sum  was  owing  to  the  council  in  respect  of  sewer- 
ing and  paeing  the  street  in  which  the  premise* 
were. 

Beld  (reversing  the  judgment  ofLopet,J.y,  that  thds 
turn  was  on  "outgoing"  whiek  <Ae  defendant 
under  his  agreement  mm  liable  to  pay. 

This  was  an  t^peal  from  a  decision  of  Lopes,  J. 

The  statement  of  claim  alleged  that,  by  an 
agreement  made  the  2^h  June  1877,  the  de- 
fendant agreed  to  sell  to  the  plaintiff  James 
Edmnndsou,  and  the  plaintiff  agreed  to  bay  * 
from  the  defendant  three  messuages  called  Rich- 
mond-terrace, Stockport-road,  Manchester,  with 
the  land  forming  the  site  thereof,  on  the  terms 
and  conditions  therein  mentioned ;  that  the  said 
agreement  contained  (amongst  others)  the  fol- 
lowing terms :  "  all  rents,  rates,  saxes,  and  ont- 
goings  payable  in  respect  of  the  premises  shall  be 
received  and  discharged  by  the  vendor  (the  de- 
fendant) up  to  the  time  of  oompletion."  That  the 
plaintiff  James  Edmundson  entered  into  the  said 
agreement  with  the  defendant  on  behalf  of  him- 
self and  the  plaintiff  John  Bird  Midgley  jointly, 
and  the  said  purchase  was  duly  completed  and 
the  price  paid  by  plaintiffs.  At  the  time  of  the 
said  completion  there  was  dne  to  the  corporation 
of  Manoheater,  for  paving,  sewering,  and  draining 
done  in  respect  of  the  said  premises,  and  for 
interest  thereon,  the  sum  of  70L  7s.  5<i.,  being  an 
outgoing  payable  in  respect  of  the  said  premiaea 
within  the  meaning  of  the  said  contract ;  that  the 
defendant  did  not  pay  the  said  sum  or  any  part 
thereof,  and  the  plaintiffs  became  liable  to  pay, 
and  were  oom  pelted  to  pay,  and  did  pay,  the 
same  to  the  said  corporation  on  the  8th  Nov.  1877, 
together  with  the  sum  of  1I«.  lOd.  for  interest 
which  had  accrued  siooe  the  date  of  the  oomple- 
tion of  the  said  purchase.  The  plaintiffs  claimed 
701. 19*.  Sd.  and  mterest  from  the  9th  Nov.  1877. 
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Defence. — That  the  defendant  did  enter  into  the 
contract  in  the  statement  c^  claim  mentioned,  bat 
that  the  sum  of  701. 7a.  td.,  daeto  the  corporation  of 
Manchester,  and  paid  by  the  plaintiffs,  was  not  an 
outgoing  i)ayable  in  respect  of  the  said  premises 
within  the  meaning  of  the  said  contract ;  that 
after  the  making  of  the  contract  in  the  statement 
of  claim  mentioned,  the  said  contract  and  all 
ckdms  npon  it  were  merged  and  eztingnished  by 
the  defendant  ezeoating  and  delivering  to  the 
plaintiffs,  nnd  the  plaintiffs  accepting  and  receiving 
from  him,  a  certain  deed  dated  the  7th  Ang.  1877, 
which  said  deed  still  remains  in  foil  force  and 
effect. 

At  the  trial  before  Lopes,  J.  the  following  facts 
were  proved  or  admitted : 

By  an  agreement  of  the  29th  Jane  1877  the 
plaintiffs  entered  into  a  contract  to  bay  three 
nouses  from  the  defendant.  The  contract  con- 
tained the  following  olanse :  "  All  rent,  rates, 
taxes,  and  ontgoings  payable  in  respect  of  the 
premises  shall  be  received  and  discharged  by  the 
vendor  up  to  the  time  of  completion,  such  rents 
and  outgoings  being  apportioned  if  necessary." 
At  the  time  of  the  completion  there  was  due  to 
the  corporation  of  Manchester  a  Bum  of  701.  7«.  5d. 
for  paving,  sewering,  and  draining  works  done  in 
respect  of  the  purchased  property.  The  work 
was  done  in  the  year  1873.  In  18S3  the  property 
was  vested  in  Smith  and  others  in  fee,  and  was 
then  mortgaged  by  them  to  the  plaintiff  John 
Midgeley  and  others.  Subsequently  on  the  6th 
Dec.  1863  Midgeley  and  others  transferred  the 
mortgage,  discharged  from  the  equity  of  re- 
demption, to  Bnshton  and  others,  trustees,  with 
power  of  sbI&  Bnshton  was  a  surviving  trustee, 
and  in  April  1877  the  defendant  entered  into  a 
contract  with  Bushton  for  the  purchase  of  the 
property,  but  no  conveyance  was  executed. 

On  the  24th  June  1877  the  contract  above 
referred  to  for  the  sale  of  the  premises  by  the 
defendant  to  the  plaintiffs  waa  entered  into. 

The  conveyance  was  executed  on  the  7th  Aug., 
and  subsequently  two  bills  were  sent  by  the  ooi^ 
poration  to  the  defendant  for  the  70L  7*.  bd., 
which  the  defendant  sent  to  the  plaintiffs,  who 
paid  it  together  with  11«.  10(2.  for  interest.  At 
the  time  the  contract  of  the  29th  June  was  entered 
into  neither  the  defendant  nor  the  plaintiffs  knew 
of  the  claim  ef  the  corporation,  nor  did  eitiier  of 
them  know  of  it  when  the  oomveyanoe  was 
executed. 

Upon  these  facts,  Lopbs,  J.  directed  jndgmMit 
to  be  entered  for  the  defendant,  on  the  ground 
that  the  sum  due  to  the  corporation  was  not  such 
an  "  outjgoing  "  as  was  contemplated  by  the  agree- 
ment. The  learned  judge,  in  giving  judgment, 
after  further  consideration,  said: — I  have  to 
ascertain  the  intention  of  the  parties  frooi  the 
words  used.  The  words  occur  in  an  agreement 
for  the  sale  of  property,  the  parahase  of  which  is 
to  be  completed  on  the  29th  July.  It  would 
naturally  occur  to  the  parties  that  there  would  be 
rents,  rates,  taxes,  and  outgoings  on  the  29th  July 
which  would  be  current.  I  mean  by  "  current, 
partly  accrued  but  not  then  payable,  and  it  would 
only  be  right  that  such  shonld  be  bone  br  the 
vendor  np  to  the  time  ot  completion,  and  should 
be  apportioned  if  necessary.  The  words  used  all 
I'clste  to  money  payments  capable  of  npportion- 
uittit.    The  words  "  such  rents  and  oui^uiii£:s  lo 


be  apportioned  if  necessary  "  show  that  the  parties 
contemplated  the  possibility  of  apportionment  in 
every  case  which  the  words  "  rents"  and  "  outgoings" 
would  cover.  The  provision  cannot,  in  my  opinion,  be 
construed  so  as  to  include  a  debt  inoaned  in  1873, 
which  could  not  on  any  priUdiple  be  apportioned 
between  the  defendant  and  the  plaintiffs.  There 
will  be  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

By  sect.  15  of  the  Manchester  Qeneral  Improve- 
ment Act  18.'>1  (14  &  15  Yict.  c.  119)  the  council 
are  empowered  to  order  any  street  or  part  of  a 
street  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)  wUioh  shall  not  be  sufficiently 
sewered  and  drained,  levelled,  flagged,  and  paved 
to  the  satisfaction  of  the  council,  to  be  sewered, 
&c.,  in  such  manner  and  within  suoh  time  as  the 
council  shall  order  and  direct;  "and  thereupon 
the  respective  owners  of  the  houses  and  ground 
lying  alongside  or  adjoining  to  the  said  street 
shall  within  such  time  and  in  such  manner 
as  shall  be  expressed  in  such  order,  at  their 
respective  charges  and  expenses  ....  well  and 
suffifliently  sewer,  drain,  Ac,  such  streets  re- 
Bpectirdy." 

By  sect  17,  if  any  such  owner  shall  neglect  or 
omit  to  sewer.  Sec,  suck  street,  or  any  part  al 
such  street,  within  suoh  time  and  in  such  manner 
as  expressed  in  the  said  order,  it  shall  be  lawful 
for  the  council  to  do  the  work  themselves,  and 
to  charge  the  respective  owners  with  their 
proportion  of  the  charges  and  expenses  to  be 
ascertained  and  settied  as  provided  for  in  the 
section;  "and  aU  the  charges  and  expenses 
which  the  council  shall  thereby  sustain,  incur, 
or  pay,  and  shall  so  charge  npon  such  ownen 
respectively,  shall,  on  demand,  be  forthwith 
refunded  to  the  council  by  such  owners  respeo- 
tively,"  and  Bfaall  be  recoverable  by  action  of  debt. 

Sect.  18: 

B7  way  of  additional  remedy,  it  shall  be  lawfol  tor 
the  ooonoil,  whether  any  snoh  demand  shall  have  been 
made  npon  snoh  owner  or  not,  to  reqnire  the  payment 
of  all  or  any  part  df  anoh  ohargee  and  ezpenaea  from 
the  person  wlu>  shall  then  or  at  any  time  thereafter 
oocnpy  any  snoh  honsea  or  gronnd,  and  in  default  of 
paymentthereof  by  anoh  oocnpier,  on  demand  by  the 
council,  the  aame  may  be  krried  by  diatresa,  Sus.,  aad 
the  owner  ahall  aJDow  every  anoh  oconpier  to  dednet  all 
soma  of  money  whioh  he  ahall  ao  pay,  or  which  shall  be 
levied  by  dis^reaa,  out  of  the  rent  from  time  to  time 
beooming  due  in  reapeot  of  the  aaid  houaea  or  ground,  as 
if  the  aame  had  been  actually  paid  to  auoh  owner  aa  part 
of  anoh  rent. 

Sect  19  : 

In  no  oaae,  except  as  Tiereinafter  mentioned,  ahaU  any 
occupier  be  liable  to  pay  more  money  izr  reapeot  of  anon 
ohargea  and  expenaes  aa  aforesaid  than  the  amount  of 
rent  due  from  "'■"  at  tile  time  of  the  demand  made 
upon  him  for  anoh  duurgea  and  expenaes,  in  caae  he  ahall 
pay  the  aame  or  any  ^urt  thereof  on  demand,  or  at  tiie 
time  of  the  iiMm^"g  the  warrant  of  distreaa  or  the  levying 
thereof,  in  oaae  aueh  charges  and  e^enaes  or  any  part 
thereof  ahall  be  levied  by  diatreaa.  Provided,  nevcrthe- 
leaa,  that  if  any  occupier  ahall  pay  an^  rent  to  his 
landlord  after  notice  from  the  council  requiring  him  not 
to  do  ao,  suoh  occupier  ahaU  be  liable  to  pu'  in  reapeot 
of  auoh  charges  and  ezpenaea  the  amount  of  the  rent  ao 
paid  by  him  after  auoh  notice,  or  the  same  may  be  re- 
ocrvered  from  him  by  warrant  of  diatresa  aa  aforeaaid. 
And  after  any  such  notice  ahall  have  been  detirered  as 
aforeaaid,  it  ahall  not  be  lawful  for  the  landlord  of  the 
premisea  to  whioh  anoh  notioo  applies  to  commence  or 
prosecute  any  action  at  law  for  the  recoTcry  of  rent  for 
such    premises    until    the   charges    and   expenses   on 
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Bocouut  of  which  enoh  notice  shall  hare  been  Riren  shall 
bepaid. 

By  the  ioterpretatioa  clause,  sect.  141,  tbe  word 
"owner"  is  to  mean  the  person  "for  the  time 
being  "  receiving  the  rack  rent  of  the  lands  or 
premises  in  connection  with  which  the  word  is 
nsed,  or  who  would  receive  the  same  if  sach  lands 
or  premises  were  let  at  a  rack  rent 

Ednoards,  Q.C.  (J.  W.  Lowe  with  him)  for  the 
plaintiffs. — This  was  clearly  an  "outeoing"  within 
the  meaning  of  the  agreement.  The  plaintiffs 
have  been  compelled  to  pay  the  omount  to  the 
corporation,  and  are  entitled  to  reoover  it  from  the 
defendant. 

Qorri,  Q.C.  and  Leete  for  the  defendant. — The 
702.  was  a  debt  due  to  the  corporation  under  sect. 
17  of  the  Manchester  Improvement  A.ot,  from  a 
previous  owner  of  the  property,  which  the  corpo- 
ration could  have  recovered  from  that  owner. 
This  is  not  a  charge  on  the  promises,  bat  a  penalty 
on  the  owner : 

IVdtwtll  V.  WUtvmHh  (15  L.  T.  Bep.  N.  S.  574 ;  I.. 
Bep.2C.P.326:  36  L.  J.  10,  C.  P.) 

That  case  was  decided  on  the  same  section  (17) 
of  this  Act.  Bovill,  C.J.,  in  his  judgment,  says 
that  a  payment  such  as  the  one  in  the  present 
case  is  in  the  nature  of  a  penalty  for  the  non-per- 
formance of  a  duty  imposed  upon  the  landlord. 
It  ia  also  treated  as  a  penalty  in  Thompson  v. 
Lameorth  (17  L.  T.  Bep.  K.  S.  507;  L.  Bep.  3 
G.  P.  149;  37  L  J.  74,  G.  P. ;  see  the  judgments 
of  Bovill,  C.J.  and  Willes,  J.)  This,  therefore,  is 
not  an  outgoing  payable  in  respect  of  the  premises, 
but  a  personal  debt  or  pendty.  It  is  true  that 
sects.  18  and  19  give  an  additional  remedy  against 
a  tenant  of  the  premises  who  owes  rent,  but  the 
power  is  only  to  attach  the  rent  due.  The  tenant 
cannot  be  distrained  upon.  The  claim  can  only 
be  enforced  against  the  "  owner,"  who  in  the  first 
instaaoe  becomes  liable;  it  cannot  be  enforced 
against  succeeding  "  owners."  The  remedy  then 
ia  onl^  in  the  event  of  there  being  a  tenant  of  the 
premues,  when  sects.  iH  and  19  would  apply. 
"Owner  at  the  time  being,"  as  defined  by  the 
interpretation  clause,  must  m  taken  in  sect.  17  to 
mean  "  owner  at  the  time  being  "  when  the  pay- 
ment became  due.  In  Man$on  \.  Thacker  (38 
L.  T.  Bep.  N.  S.  209 ;  L.  Bep.  7  Ch.  Div.  620 ;  47 
L.  J.  312,  Ch.)  there  was  a  contract  for  sale  similar 
to  this,  and  Malins,  Y.G.  held  that  the  vendor  was 
not  compellable  to  make  compensation  in  respect 
of  a  calvert,  the  existence  of  which  was  unknown 
to  both  parties  when  the  contract  was  made,  and 
to  the  use  of  which  other  persons  were  entitled. 
The  principle  of  that  case  applies  here.  If  this 
was  a  charge  upon  the  freehold,  it  became  merged 
when  the  conveyance  was  executed. 

Lord  CoLSKiDOE.  C.J. — This  is  an  appeal  from  a 
jadgment  of  Lopes,  J.,  who  found  and  gave  judg- 
ment for  the  defendant  in  an  action  upon  a  clause 
which  was  contained  in  an  agreement,  and  was  in 
these  terms :  "all  rents,  rates,  taxes,  and  outgoings 
payable  in  respect  of  the  premises  shall  be  received 
and  discharged  by  the  vendor  up  to  the  time  of 
completion.  The  action  was  to  recover  a  sum  of 
about  702.,  which  was  the  remainder  of  a  certain 
sum  of  money  which  was  said  to  be  due,  and 
had  in  fact  been  paid,  to  the  corporation  of  Man- 
chester for  paving,  sewering,  and  otherwise 
improving  the  street  in  which  was  the  house  the 
Bnbjeot  of  the  agreement.  The  plaintiffs,  who  had 


bought  the  hou»e  from  the  defendant  nnder  the 
agreement  containing  this  clause,  were  called 
upon  to  pay,  and  had  to  pay,  the  balance  of  the 
Slim  due  to  the  corporation  amounting  to  701. 
odd.  The  question  for  us  is,  whether  the  defen- 
dant ought  or  ought  not  to  repay  that  sum  to  the 
plaintiffs.  The  plaintiffs  had  been  compelled  to 
pay  it  nnder  the  provision  of  the  Manchester  Im- 
provement Act.  Now  it  is  not  necessary  to 
enter  into  a  discussion  of  the  various  oonstruc- 
tions  which  may  be  put  on  the  various  sections 
referred  to  in  argument.  This  at  least  is  clear, 
and  I  hardly  understood  it  to  be  disputed,  that  if 
and  when  the  owner  had  had  a  tenant  of  this 
house,  this  was  a  sum  which  the  corporation  would 
have  been  entitled  to  recover  under  the  direct 
words  of  the  Act  from  that  tenant.  It  is  clear 
that  if  there  was  such  a  tenant  this  sum  could  be 
recovered  from  that  tenant  by  distress,  or  sncces- 
sive  distresses,  for  such  portion  of  the  balanne 
as  represented  the  amount  of  rent  due  to  the  land- 
lord from  time  to  time.  I  say  not  whether 
snccessive  owners,  under  such  circumstances  as 
these,  could,  in  their  own  persons  and  by  direct 
processes,  be  made  to  pay  it.  In  the  present 
case  this  is  an  outgoing  clearly,  as  it  appears 
to  me,  payable  in  respect  of  the  premises 
within  the  meaning  of  the  clause.  I  say  clearly, 
because  it  ia  an  outgoing  which  manifestly  can  be 
recovered  from  the  tenant  from  time  to  time,  and 
one  which  the  tenant  obvioosly  would  have  im- 
posed upon  him  as  tenant  in  respect  of  his 
premises  only.  It  is  such  an  outgoing  as  the  de- 
fendant by  his  agreement  has  undertaken  to  pay. 
It  was  one  which  was  not  paid  up  at  the  making 
of  the  agreement — one  which  has  been  paid  by 
the  plaintiffs,  and  therefore  one  which  under  the 
agreement  the  defendant  was  bound  to  repay. 
This  is  made  clear  by  sect.  19  of  the  Act,  which 
provides  that  the  council  may  give  notice  to  the 
tenant,  where  a  sum  in  respect  of  these  expenses 
is  due,  not  to  pay  his  rent  to  the  landlord,  and  if 
;  after  such  notice  the  tenant  does  pay  it,  he  is  still 
I  liable,  and  may  be  distrained  npon  b^  the  cor- 
poration for  the  amount  so  paid.  It  la  only  due 
to  my  learned  brother  Lopes  to  notice  that  the 
ground  of  his  decision  is  one  which  has  not  been 
much  argued  to-day.  He  did  not  decide  npon  the 
actual  liability,  but  npon  the  particular  words  of 
the  clause,  and  he  came  to  the  conclusion  on  those 
words  that  this  outgoing  was  not  within  them. 
The  last  words  of  the  o^use  being  "snch  rents 
and  outgoings  being  apportioned  if  necessary,"  he 
says  that  those  words  can  only  apply  to  sudd  out- 
goings as  of  neceasity  must  be  apportioned.  Now 
if  the  words  "  if  neoeasary  "  had  been  left  out  of 
the  clause,  I  should  think  there  would  be  great 
force  in  this  view.  But,  if  I  may  venture  so  to 
express  myself,  the  effect  of  these  words  appears 
to  have  been  overlooked  by  the  learned  ]adge. 
No  doubt  there  would  be  outgoings,  snch  as  pro- 
perty tax  perhaps,  and  other  payments,  wnioh 
would  be  apportionable  if  the  completion  of  the 
purchase  took  place  between  two  quarter-days, 
and  in  such  cases  the  words  in  the  latter  part  of 
the  clause  would  receive  their  full,  and  not  more 
than  their  full,  interpretation.  But  the  words  "  if 
necessary  "  seem  to  show  that  the  agreement  con- 
templated something  which  was  not  apportion- 
able, and  was  not  confined  to  current  outgoings, 
which  of  necessity  would  be  apportionMle.  I 
may  add  that  I  do  not  desire  to  say  a  woard  in 
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derofiation  of  the  anthorities  cited  for  the  defen- 
dant. They  were  cases  with  respect  to  the  rights 
of  landlord  and  tenant.  That  relation  does  not 
exist  between  the  plaintiffs  and  defendant  here, 
and  the  same  question  is  not  before  us. 

Bbaxwell,  L.J. — I  am  of  the  same  opinion.  I 
onl/  desire  to  add  that  oar  judgment  is  not  in  the 
least  inconsistent  with  the  case  of  l^idnoeU  t. 
Whitworth  (lup.).  There  the  tenant  had  nnder- 
taken  to  pay  all  taxes,  rates,  and  impositions 
that  became  payable  in  respect  of  the  promises, 
and  it  was  held  that  the  expense  of  sewering  and 
paying  the  street  in  which  the  premises  were  was 
not  so  payable,  becaase  the  primary  liability  to  do 
the  act  was  on  the  landlord,  and  he  cnuld'not  by 
omitting  to  do  it  throw  the  liability  on  the  tenant. 
With  respect  to  the  case  before  Malins,  V.C. 
{Manaon  t.  Tkacker,  «up.),  there  was  no  agreement 
to  make  compensation  for  some  objectionable 
matter  not  stated  in  the  conditions  of  sale.  All 
that  the  parties  agreed  upon  was,  that  certain 
oases  of  error  or  misstatement  in  the  conditions 
which  might  render  the  contract  void  shoold  not 
do  so,  bnt  should  be  oompensated  for. 

Bbztt,  L.J. — I  am  of  the  same  opinion.  I  think 
it  unnecessary  to  notice  the  oases  which  have 
been  cited,  because,  to  my  mind,  the  reasons  giyen 
by  my  Lord  are  sufficient  for  the  dedrion  of  the 
oaae.  Appeal  allowed. 

Solicitors  for  plaintiffs,  PUman  and  Latu,  for 
J.  B.  and  B.  Whitworth,  Mraohester. 

Solicitors  for  defendant,  Sewtll  and  Edwards, 
for  F.  J.  Marlow,  Manchester. 


HIGH    COURT   OF   JUSTICE. 

0HA2JCEEY  DIVISION. 

May  5  and  6. 

(Before  Fkt,  J.) 

Flood  v.  ParrcHAXD.  (a) 

Speeifie  performanee — Sale  of  underlease  at   lease 

— Knowledge  of  pwchaser — Form  of  judgment 

when  contra^  disputed — Costs. 

A  eoniraet  for  the  sale  of  a  "  lease  "  is  for  the  scde 

of  the  leasehold  interest  ereaied  by  the  lease. 
A  purchaser,  who  is  aware  at  the  time  of  entering 
into  a  contract  for  the  purchase  of  a  leise  that 
the  vendor's  interest  in  the  property  is  only  under 
an  underlease,  is  hound  by  the  contract  riotwith- 
standing  the  misdeseription. 
When,  in  consequence  of  the  contract  itsdf  having 
been  disputed,  an  action  for  spedfic  performance 
is  heard  before  there  has  been  a  reference  as  to 
the    title,  judgment  wiU  at   once  he  given  for 
specific    performance,  and  an   inquiry   ordered 
whether  a  good  title  can  be  made. 
A  vendor  who  seeks  a  specific  performance  shojtld 
come  prepared  with  his  title ;  he  ought  to  have 
it  ready  before  he  carries  his  estate  to  market. 
If  he  wiU  sell  it  with  a  confused  title  he  must 
he  at  the  expense  of  dearing  it. 
"Wilson  V.  Allen  (1  Jac.  ^  W.  6U)  followed. 

In  1875  the  plaintiff  Alexander  William  Flood 
oocnpied  a  dwelling-house  in  West-street,  Reigate, 
as  under-tenant  of  a  person  who  held  an  under- 
lease of  the  premises  which  would  expire  on  the 
29th  Sept.  1875.    Prior  to  that  date  the  plaintiff 

(a)  Bepoirted  br  Vkuck  Etais,  Eaq.,  Bu^gt«r«t-I«w. 


'  applied  to  Mary  Ann  Elg^r,  Martin  Bobinson 
and  Maria  his  wife,  and  Charles  CharmanElgar  (who 
as  tenants  in  common  held  an  original  lease  of  the 
property  from  Lord  Somers),  to  grant  the  plaintiff 
an  underlease  from  the  29th  Sept.  1875,  for  the 
term  of  thirteen  years  and  a  half  (except  the  last 
day  thereof). 

A  draft  lease  was  accordingly  prepared, 
approved  by  all  parties,  and  engrossed,  and  the 
counterpart  was  executed  by  the  plaintiff. 

The  execution  of  the  lease  by  the  lessors  was 
postponed  on  acconnt  of  the  illness  of  Charles 
Charman  Elgar,  who  ultimately  died  without  hav- 
ing executed  the  underlease. 

The  plaintiff,  notwithstanding  such  non-execu- 
tion, remained  in  possession,  and  paid  the  rent,  and 
performed  the  covenants  reserved  by  the  under- 
lease to  him. 

By  Charles  Charman  Elgar's  will  his  leasehold 
premises  were  bequeathed  to  Maria  Bobinson. 

The  executors  proved  the  will  and  assented  to 
the  bequest  to  Maria  Robinson.  In  or  about 
Nov.  1877  the  plaintiff  issued  the  following 
advertisement  with  respect  to  the  property  : 

Surrey  (Bdgaie). — To  Let,  an  old  fashioned  detached 
lesidenoe.  .  .  ,  Bent,  fumished,  two  and  a  half 
niineas  a  week  for  six  months  or  longer,  or  nnfnmished, 
481.  per  annum.  Lease  eleven  yean  unexpired.  Premiiim 
lOOC,  to  include  carpets,  stoves,  gas  fittings,  to. 

In  the  same  month  the  defendant,  with  Mr. 
Billings  a  surveyor,  and  Miss  Pritchard,  called  on 
the  plaintiff  with  reference  to  purchasing  the  pro- 
perty, and  the  defendwit  askeid  to  see  the  lease. 
The  plaintiff  went  to  his  solicitor's  office  and 
brought  back  the  draft  of  the  underlease,  which 
he  handed  to  the  defendant,  and  it  was  examined 
by  him  and  Mr.  Billings. 

After  some  farther  negotiations  the  defendant 
agreed  to  purchase  the  property  with  certain 
furniture  and  fixtures  for  the  sam  of  802.,  and,  on 
the  5th  Dea  1877,  the  following  agreement  was 
signed  by  the  plaintiff  and  defendant  : 

Terms  agreed  u|K>n  between  Dr.  A.  W.  Flood,  of 
Hopeton  Honse,  Beigate  in  the  county  of  Snrroy,  and 
O.  Pritohard,  Sea.,  of  No.  5,  Howley -place,  in  the 
parish  of  Paddington  and  oonnty  of  Middlesex,  for  an 
assignment  of  tibe  lease  of  Hopeton  House  aforesaid. 
The  said  lease  is  dated  in  1875,  and  is  granted  by  Charles 
C.  Elgar  to  Alexander  W.  Flood  for  a  term  of  which 
about  eleven  years  are  unexpired,  at  a  rental  of  iortj- 
eight  pounds  (481.)  per  annum.  The  said  Q.  Pritohard  to 
pay  a  sum  of  80i.  (eighty  pounds)  by  way  of  premium, 
such  sum  to  include  the  articles  of  furniture  and  fixtures 
as  per  schedule  on  other  side.  The  said  Dr.  Flood  to 
erect  Vbe  boundary  palings  at  his  own  cost  before 
possession  is  given.  Possession  to  be  given  and  taken 
on  the  1st  day  Of  Feb.  1878.  All  outgoings  to  be  paid 
by  the  said  Dr.  Flood  up  to  the  8th  day  of  Feb.  1878. 

On  the  same  day  the  defendant  paid  a  deposit  of 
102.  on  the  purchase. 

The  plaintiff  and  defendant  afterwards  agreed 
that  the  former  should  remain  in  occupation  until 
the  5th  Feb.  1878,  on  which  day  the  detendant  was 
to  take  possession,  and  that  the  defendant  should 
accept  a  direct  lease  approved  by  him,  instead  of 
the  plaintiff  perfecting  the  lease  and  assigning  it 
to  the  defendant. 

The  plaintiff  removed  from  the  house  prior  to 
the  5th  Feb.  1878,  and  on  that  day  the  defendant 
and  his  surveyor  met  the  plaintiff  and  the  clerk 
of  the  plaintiff's  solicitor  on  the  premises,  when 
the  engrossment  of  the  con  ater part  of  the  pro- 
posed lease  was  handed  to  the  defendant,  who  took 
itaway  with  the  expressed  purposeof  considering  it, 
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IHromiainfl:  to  leb  tbe  plaintdfTs  sblicitor  know  hui ' 
determination  in  a  day  or  two. 

By  an  nnderleaee,  dated  the  6th  Feb.  1878, 
Mary  Ann  Elgar  and  Martin  Bobinaon  and 
Mana  bis  wi£a  demised  the  premises  to  the 
plaintiff  for  thirteen  years  and  a  half  from  the 
29th  Sept.  .1875,  at  the  rent  of  482.,  and  npon 
terms  in  all  respects  the  same  as  those  contained 
in  the  draft  lease  submitted  to  the  defendant. 

After  this  the  defendant  wanted  some  alleged 
defects  in  the  premises  made  good,  and  alleged 
that  the  plaintiff  had  consented  to  bear  the  costs  of 
the  proposed  lease.  There  was  also  some  corres- 
pondence as  to  whether  the  defendant  was  to  take 
an  assignment  or  a  new  lease. 

On  the  20bh  Feb.  the  plaintifTs  aolioitor  sent  to 
the  defendant's  solicitors  an  abstract  of  the  nn- 
corapleted  underlease  to  the  plaintiff,  and  of  the 
prot»te  of  Charles  Charman  JGlgar's  will,  with  a 
letter  stating  that  the  abstract  was  sent  to  enable 
the  defendant's  solicitors  to  prepeire  an  assign- 
ment of  the  lease  to  the  defendant.  The  defen- 
dant afterwards  declined  to  carry  ont  the  agree- 
ment of  the  5th  Dec.  1877  withoat  requiring  any 
farther  abstract  or  making  any  objection  to  the 
one  delivered,  and  on  the  21st  March  1878  the 
plaintiff  commenced  this  action  for  specifio  per- 
formance of  the  agreement  of  th«  5th  Dec  1877, 
or  in  the  alternative  for  damages  for  the  breach 
thereof. 

The  action  was  transferred  for  hearing  before 
Fry,  J.,  and  now  came  on  to  be  heard  with 
witnesses.  The  effect  of  the  evidence  and  the 
rest  of  the  material  facts  are  snfBciently  notioed 
in  the  judgment. 

J.  m:.  Woodroffe  and  B.  B.  Muir  for  the 
plaintiff. — The  plaintiff  is  entitled  to  speciSo  per- 
formance of  the  agreement.  The  only  question  that 
can  arise  will  be  as  to  what  took  place  at  theintetriew 
at  the  plaintiff's  house.  The  draft  of  the  lease  or 
underlease,  under  which  the  plaintiff  held,  was 
then  inspected  by  the  defendant  and  his  surveyor, 
and  they  had  thus  an  opportunity  of  properly  ex- 
amining the  document,  and  might  have  seen,  i£ 
they  did  not,  that  it  was  only  an  underlease.  Be- 
sides that,  the  surr^or  knew  that  Lord  Somera 
was  the  ground  landlord,  and  hia  name  waa  not 
inserted  in  the  document  as  the  lessor.  The  con- 
tract refers  to  "  the  lease  "  of  the  pmper^ ;  that 
is,  the  lease  of  which  the  defendant  had  notice. 
[Fkt,  J. — Yoa  may  repel  an  implied  term  in  a 
contract  by  notice,  but  not  an  ezpreaa  tenn.3 
In  Dart's  Yendors  and  Farcbasers,  5th  edit.  p.  115, 
it  is  stated  that  it  may  be  shown,  even  in  support  of 
a  bill  for  specific  performanoa,  that  the  purchaser 
knew  the  actual  nature  of  the  interest  contracted 
lo  be  sold.    They  cited 

Gromenor  v.  Oreen,  32  L.  T.  Bep.  O.  S.  2S2  ;  5  Jut. 

N.  S.  117 ; 
Bayford  t.  CriddU,  22  Bear.  480. 

Cookton,  Q.C.,  and  B.  C.  Dobhs  for  the  defendant. 
— ^The  plaintiff  contracted  to  sell  a  lease  ^hen  be 
had  not  even  an  underlease.  The  defendant  is 
not  a  lawyer,  and  even  if  he  inspected  the 
document,  he  cannot  be  expected  to  nave  under- 
stood the  technical  phraseology.  When  the 
action  was  commenced  the  plaintiff  had  no  title, 
whatever  he  may  have  now.  He  could  not  give 
us  possession,  for  that  means  possession  with  a 
good  title.  They  cited,  on  this  part  of  the  argu- 
ment: 

Madeley  v.  Booth,  2  De  Q.  &  S.  718 ; 


Syds  V.  Wardm,  37  L.  T.  Eep.  N.  8.  567 ;  L.  Bq?. 

3  Ex.  Div.  72  ; 
SnumSt  V.  Uortim,  SO  L.  T.  Bep.  O.  S.  98 ;  3  Jnr. 

N.S.1196; 
Darlington  v.  HamiUon,  24  L.  T.  Bep.  O.  S.  33; 

Kay,  550; 
TiUay  V.  Thomeu,  17  L.T.Bep.  IT.  S.  422;  L.  B^.3 

Cb.  App.  61. 

If  specific  performance  is  ordered,  the  order 
ought  not  to  be  made  against  the  defendant  with 
costs.  The  plaintiff  has  brought  us  here,  and 
wants  to  complete  his  title  at  the  expense  of 
the  defendant.    They  cited 

Harford  v.  PurrMr,  1  Hadd.  532,  586  ; 
WOion  V.  Allen,  1  Jao.  *  W.  614; 
Lnoin  v-  Chiut,  1  Bnu.  325; 

Phillipion  V.  QHtbon,  24  L.  T.  Bq>.  N.  S.  603;  L.  Bap. 
6  Ch.  App.  428L 

TFbodro^s  replied  only  as  to  the  question  of  costa. 
— ^In  all  the  cases  cited  for  the  defendant  the  title 
was  the  matter  in  dispate.  The  old  practice  oiied 
to  be  to  direct  am  inquiry,  and  give  judgment  ior 
the  plaintiff  in  the  conditional  form.  The  present 
practice  is  laid  down  by  Mr.  Dart  (V.  &  P.  5th  ed. 
1114)  as  follows :  "  The  present  practice,  howsver, 
in  suits  where,  by  reason  of  toe  contaract  itself 
having  been  disputed,  the  cause  is  heard  before 
the  reference,  seems  to  be  to  declare  absolutely 
that  the  plaintiff  is  entitled  to  a  specific  perform- 
ance of  the  agreement,  and  to  direct  a  reference  to 
inquire  whether  a  good  title  can  be  made."  The 
defendant's  solicitors  in  their  letter  do  not  say, 
"  Your  title  is  bad,"  but  they  say  that  the  oontraot 
is  at  an  end.  The  existence  or  non-existence  of 
a  contract  is  the  sole  question  in  dispute.  He 
cited 

OUvo  V.  BMMmxmt,  1  De  G.  ft  S.  397 ; 

Oibbtn$  V.  Sorth-Eatter*  JTttropoittan  .^fyhiM,  U 

Bo&T  5 ' 
Vpptrton  T.  IHekolKra,  25  L.  T.  Bep.  N.  S.  4 ;  L. 

Bep.  6  Ch.  App.  436. 

Frt,  J. — The  first  question  which  I  have  to 
decide  in  this  case  if>,  whether  the  plaintiff  is 
entitled  to  judgment  for  specific  performance  of  the 
contract  for  sue  entered  into  between  the  plaintiff 
and  defendant.  The  second  question  is  as  to  the 
costs  of  the  action.  It  appears  that  Dr.  Flood, 
the  plaintiff,  was,  prior  to  Sept.  1875,  the  tenant 
of  certain  leaxdiold  property  held  by  him  from 
one  Huris.  From  Sept.  1875,  his  tenancy  under 
Harris  having  oxpireo,  the  plaintiff  held  under 
another  title,  under  a  contract  for  an  underlease 
from  Mary  Ann  Elgar,  Martin  Bobinson  and 
Maria  his  wife,  and  Charles  Charman  Elgar.  Mr. 
Elgar  never  executed  the  underlease  contracted 
fcMT,  and  is  now  dead.  The  plaintiff  remained  in 
possession  of  the  property  till  1877,  paying  rent  in 
the  meantime,  and  there  seems  to  be  no  doubt 
that  he  had  a  good  equitable  title  up  to  the  time 
when  the  contract  for  sale  was  executed.  There 
never  was  any  difficulty  about  obtainiuK  a  grant 
of  the  underlease,  and  the  underlease  nas  since 
been  exeouted.  In  Nov.  1877  the  ;plaintiff  adver- 
tised the  property  for  sale,  and  described  it  as  a 
lease.  If  there  had  then  been  a  lease  to  the 
plaintiff  it  would  only  have  been  a  sublease,  for 
the  persons  who  had  contracted  with  the  plaintiff 
to  grant  him  a  lease  held  onlv  under  a  lease  them- 
selven.  The  defendant  in  the  same  month,  with 
Miss  Fritchard  and  Mr.  Billings,  who  was  a  sur- 
veyor, came  by  appointment  to  the  plaintiff's 
house,  and  in  the  oonrse  of  the  interview  between 
them  and  the  plaintiff  the  defendant  made  inquiries 
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abont  the  lease  of  the  property  offered  for  Bale. 
The  plaintiff  left  the  table,  weut  to  Mr.  Morrison, 
hie  solicitor,  and  obtained  a  dooument  which  has 
been  produced,  and  which  is  the  draft  of  the  lease 
'Which  was  not  completed  by  Mr.  Elgar,  and  which 
was  to  have  been  for  a  term  which  was  unexpired 
at  the  date  of  the  interview.    That  docament  was 
brought  back  by  the  plaintiff,  and  the  conclusion 
I  have  come  to  is,  that  the  defendant  undoubtedly 
looked  at  th«  document.    He  and  the  surveyor 
inspected  it.    The  plaintiff  has  sworn  that  anch 
inspection  took  place,  and  in  Amoe  so  has  only 
confirmed  what  I  should  otherwise  nave  supposed 
to  have  occurred.    Mr.  Billings  says  he  merely 
looked  at  the  first  sheet  of  the  dacnment.    But 
if  he  only  did  that,  the  part  he  looked  at  ought  to 
have  shown  him,  a  surveyor,  that  it  was  not  in 
the  form  of  an  original  lease,  from  the  fact  of  the 
rent  being  reserved  to  the  e^iecntors,  administra- 
tors, and  assigns  of  the  lessor.    Mr.  Billings  has 
sworn  that  the  document  now  produced  is  not  the 
■ame  as  that  which  was  produced  at  the  inter- 
Tiew,  and  has  given  several  reasons  for  believing 
■o  which  seem  insufficient,  but  I  am  of  opinion 
that  it  is  the  same  docament.    It  has  been  ques- 
tioned whether  the  defendant  was  informed  that 
liord  Somers  was  the  freeholder.    I  think  he  was 
BO  informed,  and  it  appears  that  Mr.  Billings  was 
also  aware  of  that  fact,  as  Lord  Somers  was  a  larg^ 
landowner  in   the  neighbourhood.    If  they  saw 
the  document  they  must  have  known  that  it  was 
an  underlease.    It  is  said  that  the  term  "  under- 
lease "  was  mentioned,  but  the  defeudant  does  not 
remember  that.    Having  found  that  in  November 
the  defendant  knew  that  Lord  Somers  was  the 
freeholder,  I  find  him  on  the  5th  Dec.  signing  the 
agreement  to  purchase  the  property.    Now,  the 
first  question  which  arises  is  this.  Whether  on  an 
agreement  in  these  terms  the  plaintiff  can  enforce 
specifio  performance  P    And  Mr.  Cookson  would 
not  argue  the  question  if  the  agreement  stood 
alone.    With  regard  to  its  being  an  nnderleaie 
only  under  which  the  plaintiff  held,  I  may  remark 
that  Lord  Hatherley  in  Qrorvenor  v.  Green  (sup.) 
called  attention  to  the  difference  between  a  con- 
tract to  grant  a  lease  and  a  contract  to  sell  a  lease. 
In  the  former  case  only  the  usual  covenants  can 
be  insisted  on ;  bat  the  sale  of  an  existing  lease- 
hold interest  is  a  diflerent  tLing,  and  it  is  not  to 
be  understood  that  the  lease  contained  only  the 
osnal    covenants.     In   this    case    the    defendant 
appears  to  have  known   perfectly  well  that   the 
property  was  held  under  an  underlease  only.    In 
the  next  place  it  is  said  that  no  such  lease,  strictly 
speaking,  existed.    The  plaintiff  says  that  that 
fact  was  mentioned  to  the  defendant ;  and  I  think 
it  was  so  mentioned,  for  the  document  shown  to 
him  and  Mr.  Billings  had  no  date,  and  that  omis- 
sion mast  have  been  apparent  to  the  practised  eye 
of  a  surveyor.    The  r^  meaning  of  a  contract 
for  purchase  of  a  "  lease  "  is  for  the  leasehold 
interest   thereby  created,  and  although,  strictly 
8peakii]g,it  was  notcreated  by  the  contract,  yet  that 
contract  was  before  the  parties.  When  the  subject- 
matter  was  wrongly  described,  but  another  snb- 
i'ect-matter  was  clearly  in  the  minds  of  Uie  parties, 
think  it  would  not  be  right  to  hokl  that  there 
oould  be  no  specific  performanee.    The  only  ques- 
tion which  remains  is  as  to  costs.    If  the  sole 
qnestion  had  been  as  already  stated  by  me,  I 
should   have  given  the   plaintiff   his  costs.     It 
appears,    however,    that   Mr.    Morrison,    having 


learnt  that  the  defendant  had  consulted  another 
firm  of  solicitors,  declined — and  most  properly — 
to  continue  to  act  for  him.  Mr.  Morrison,  how- 
ever, furnished  to  the  defendant's  solicitors  itn 
abstract,  but  in  that  abstract  he  did  not  show  that 
the  underlease  to  the  plaintiff,  which  had  been 
oontraoted  for,  was  not  executed.  He,  however, 
ohoze  to  rely  on  that  abstraot,  and  never  furnished 
a  better  one,  though  he  offered,  either  before  or 
after  the  action  had  been  brought,  to  get  the  lease 
completed.  I  feel  inclined  to  think,  with  Sir 
Thomas  Flummer,  that  "a  vendor  who  seeks  a 
specific  performance  should  come  prepared  with 
his  title;  he  ought  to  have  it  ready  before  he 
carries  his  estate  to  nuurket.  If  he  will  sell  it 
with  a  confused  title,  he  must  be  at  the  expense 
of  clearing  it "  (1  Jao.  &  W.  623)  -,  and  therefore  I 
most  g^ve  jadgment  for  specific  performance  with- 
out costs,  and  refer  to  (diambers  the  question 
whether  a  good  title  can  be  shown. 

At  the  reqneiit  of  the  plaintiff's  counsel  his 
Lordship  prefaced  his  judgment  with  a  declaration 
that  the  court  was  of  opinion  that  the  defendant 
was  bound  to  accept  an  assignment  of  a  lease 
according  to  the  exhibit  which  embodied  the 
underlease  proposed  to  be  executed  by  Elgar. 

Solicitors  for  the  plaintiff,  Morriaong,  agents 
for  G.  Carter  Morriton,  Beigate. 

Solicitors,  for  the  defendant,  Mattheioi  and 
Oreetham.  __^__ 

Wedtie$day,  Jvne  18. 

(Before  Fbt,  J.) 

Sctcum  V.  JAiaB.(a) 


Praetiee — Pleading — A(^ion  for  the  recovery  of 
land — TkfendarU'e  eguttoUe  tiile— Order  XUL, 
rr.  4,  \^—Judameni  reterving  defendant'e  rightt 
— Evidenee — Frwilege. 

In  an  aeHon  for  iKe  recover]/  of  hxnd  tki  defan- 
doMt,  if  he  reUee  upon  an  equxUMe  tiUe,  must  tn 
his  statement  of  defence  aUege  Ota  naiure  of  the 
deeds  and  documents  upon  which  he  relies,  and 
U  is  not  si^fieieni  to  allege  that  "hy  virtue  of 
divers  mesne  acts  and  mesne  assuroMces  in  this 
land  all  the  estate  and  imterest  of  the  plaintife 
predecessor  in  title  "  is  now  vested  in  the  defen- 
dant. 
Where  the  defendant  in  such  an  action  has  faHed 
on  aeeomU  of  his  pleading  being  defeeltve  as 
aforesaid,  and  leave  to  amend  has  been  refused, 
jtuigment  may  he  otven  "  wiihoitt  pryudice  toihe 
rights,  if  any,  of  the  defendant." 
Letters  between  (as  defendant  or  his  soUdtor  and 
Oie  soUcUors  of  &w  predecessor  in  title  admitted 
as  secondary  evidenee  of  contents  of  deeds  in  the 
possession  of  the  defendant,  and  which  he  reftmed 
to  produce. 
Drafts   of    tudi   deeds   admitted    as    secondary 

ewideaee. 
JoBXPH  Fbics,  being  entitled  to  certain  premiaas  ia 
Cardiff,  as  to  part  thereof  in  Bridge-street,  for  tbs 
residue  of  a  term  for  three  lives  (which  had  sinoe 
&Uen  in),  and  for  999  years  from  the  expiration  of 
the  last  of  such  lives,  and,  as  to  the  resuaning 
part  of  each  ptwises,  for  a  term  c^  99  years  from 
the  1st  May  1839.  died  on  the  11th  Feb.  1848, 
having  by  his  will,  dated  the  29th  Aug.  1846, 
devised  «md  bequeathed  all  his  real  and  fwrsooal 


(•)  BaporUd  by  Fbaik  St  ass.  £iq.,Buxiitar4t-Lnr. 
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estate  to  his  wife  Mary  Price,  his  ezecatrix,  who 
duly  proved  his  will. 

By  an  indenture  of  the  16th  Oct.  1851,  made 
between  Mary  Price  of  the  one  part  and  E.  Qnelch 
and  N.  Clegg  of  the  other  part,  the  said  Mary 
Price  aBsigned  all  the  premises  to  Qaelch  and 
Olegg,  for  the  resiiue  of  the  leasehold  term,  upon 
tmst,  out  of  the  rents  and  profits,  to  pay  certiun 
expenses,  and,  subject  thereto,  upon  trust  to  pay 
'  the  clear  weekly  sum  of  8«.  to  Mary  Price  for  life, 
and  subject  thereto,  upon  trust,  to  pay  the  rents 
and  profits  to  Eliza  Miles,  the  wife  of  Thomas 
Miles,  for  her  separate  use,  without  power  of 
anticipation,  and  after  her  death,  npon  trust,  as  to 
the  Bridge-street  nremises  and  one  moiety  of  the 
Noah-street  ptemises,  for  Susannah  Price,  the 
granddaughter  of  Mary  Price,  her  executors, 
administrators,  and  assigns,  and,  as  to  the  other 
moiety  of  the  Noah-street  premiae?,  in  trust,  to  be 
equally  divided  between  all  the  other  grandchildren 
of  Mary  Price,  their  executors,  administrators, 
and  assigns. 

Mary  Price  having  died,  the  premifses  were,  by 
an  indenture  of  mortgage  of  the  12tb  Bee.  1851, 
made  between  Qaelch  and  Clegg  of  the  first  part, 
Thomas  Miles  and  Eliza  bis  wife  of  the  second 
part,  and  C.  W.  David  of  the  third  part,  granted 
and  demised  by  Quelch  and  Clegg,  and  by  Thomas 
and  Eliza  Miles  to  David  for  certain  terms  of  years, 
determinable  on  the  death  of  Eliza  Miles,  by  way 
of  mortgage,  to  secure  601.  and  interest. 

San  indenture  of  the  19th  June  1862,  and 
I  between  David  of  the  first  part,  Thomas 
Miles  and  Eliza  his  wife  of  the  second  part,  and 
the  defendant  Geoige  James  of  the  third  part,  the 
mortgage  debt  and  securities  were  transferred  to 
James,  his  executors,  administrators,  and  assigns. 

Eliza  Miles  died  in  1874,  and  Clegg  died  in 
1855. 

By  an  indentare  of  (he  23rd  Jane  1877  the 
plaintiffs,  Bntclifle  and  Thomas,  wore  appointed 
trnstees  of  the  settlement  in  the  place  of  Qaelch 
and  Clegg,  and  the  trust  property  was  assigned 
to  the  new  trustees. 

All  moneys  due  on  the  mortga^s  bad  been 
paid  off,  but  the  defendant  continued  in  possession 
of  all  the  premises,  and  refused  to  give  up  posses- 
Bi<m  to  the  plaintiff,  who  in  conseouence  com- 
menced an  action  for  the  recovery  of  tne  premises, 
delivery  of  the  title  deeds  relating  thereto,  and 
parent  of  mesne  profits  since  the  death  of  Eliza 

The  defendant  James,  by  his  statement  of 
defence,  declined  to  admit  the  settlement  as  stated 
in  the  statement  of  claim,  and  pat  the  plaintiffs 
t}  strict  proof  of  its  contents  and  execution. 

The  Srd  and  4tth  paragraphs  of  the  statement  of 
defence  were  aa  follows : 

8.  This  defendant  olaimg  to  be  poaseased  of  and 
entitled  to  all  the  leasehold  premues  in  the  statement  of 
daim  mentioned,  for  all  the  respeotiTe  reaidnes  of  the 
terms  granted  by  t^e  indentores  of  lease  in  the  state- 
ment «  daim  mentioned  respectively,  by  a  title  not 
derived  tbronrh  such  alleged  indentnre  of  setttement,  by 
virtue  of  which  title  the  legal  estate  in  the  game  premises 
is  now  rested  in  him,  and  he  is  in  possession  by  hii^elf 
and  his  tenants  of  all  the  said  premiseB. 

4.  If,  however,  snoh  ollegea  indentme  of  settlement 
was  in  foot  ezeonted  by  Mary  Prioe,  in  the  statement  of 
daim  named,  and  the  sold  leasehold  premises  did  in  fact 
thereby  become  vested  at  law  in  tne  trnstees  thereof, 
then  the  trnstees  or  toistee  for  the  time  being  of  snob 
indenture,  in  the  events  which  have  happened,  and  nnder 
the  circnni  stances  as  hereinafter  alleged,  beoome  and  are 


or  is  now  trnstees  or  tmstee  for  this  defendant  Geoige 
James,  his  execntors,  administrators,  and  assigns,  and 
for  no  other  person,  of  all  the  said  premises  for  all  the 
several  residues  of  i^e  said  terms  respeotiTely. 

The  farther  allegations  were  that  Susannah 
Price  died  unmarried  and  intestate,  leaving  Mary 
Price  her  only  next  of  kin ;  that  all  fixe  grand- 
children  of  the  latter  died  in  her  lifetime ;_  that 
Mary  Price  was  at  her  death  entitled  in  equity  to 
such  interest  as  the  grandchildren  took  nnder  the 
alleged  settlement,  subject  to  the  all^i(ed  tmst  for 
the  benefit  of  Eliza  Miles  for  her  life ;  that  t^e 
alleged  trust  in  favour  of  the  gnndchildxen  (other 
than  Susannah  Price)  was  void  for  remoteness, 
and  the  equitable  estate  had  resulted  to  Mary 
Prioe ;  that  Eliza  Miles,  as  the  only  next  of  kin  of 
Mary  Price,  or  John  Miles  in  her  right,  was,  if 
the  settlement  was  executed,  entitled  in  equity  to 
all  the  premises  for  the  residues  of  the  tcrma 
aforesaid;  that  "  by  virtue  of  divers  mesne  acta 
and  mesne  assurances  in  the  land  all  the  estate 
and  interest  of  the  said  Eliza  Miles,  or  of  the  said 
John  Miles,  iu  her  right  in  the  said  premises 
became  and  is  now  vested  in  this  defendant  Georg>B 
James  " ;  and  that  the  principal  sum  secured  by  the 
mortgage  has  not  been  repaid.  It  was,  however, 
admitted  at  the  hearing  that  Susannah  Price  was 
still  living,  and  appearwl  by  evidence  that  another 
grandchild  of  Mary  Price  was  also  alive. 

By  his  affidavit  as  to  documents,  the  defendant 
James  admitted  possession  of  deeds  of  the  same 
date,  and  made  between  the  same  parties  as  the 
above-mentioned  indentare  of  mortgage  and 
transfer,  but  he  objected  in  such  affidavit  to  pro- 
duce such  deeds  on  the  ground  that  they  were 
bis  title  deeds  to  the  property  in  question  in  the 
action,  which  be  decUred  had  been  purchased  by 
him  for  a  yalnable  consideration,  and  related  ez> 
olnsively  to  his  title  as  such  purchaser. 

North,  Q.C.  and  B.  B.  Bog«n,  for  the  plaintiffs, 
submitted  that  the  only  question  which  oould 
arise  would  be .  as  to  whether  certain  evidence 
oould  be  admitted.  If  the  defendant  had  a  good 
equitable  title  he  ought  to  have  set  oat  such  title 
in  his  statement  of  defence : 

PhiUpp$  V.  PJUUvp*.  39  L.  T.  Bep^.  S.  329, 556; 
L.  Uep.  4  Q.  B.  Div.  127 ;  Order  XIX.,  tr.  4  and  15. 

The  deeds  of  mortgage  and  transfer  were  in  the 

Sossession  of  the  defendant,  who  refused  to  pro- 
uoe  them,  and  it  was  therefore  proposed  to  read 
certain  letters  which  hod  passed  between  Mr.  T.  T. 
Lewis,  who  had  acted  as  solicitor  for  the  defen- 
dant, and  Messrs.  Grover  and  Davies,  who  had 
acted  as  solicitors  for  David,  the  predecessor  in 
tide  of  the  defendant,  when  the  transfer  of  mort- 
gage was  executed. 

J.  0.  Wood,  for  the  defendant  James,  objected 
to  the  letters  beinK  read,  as  David  was  the  prede- 
cessor in  title  of  the  defendant,  and  that  the  latter 
had  the  same  privilege  which  David  had  had,  and 
which  the  latter,  having  parted  with  bis  interest 
in  the  property,  ooold  not  now  waive.  He  relied 
on 

Doe  V.  £f«ton,  2  Ad.  &  Ell.  171. 

North  contended  that  the  tide  which  the  defen- 
dant had  derived  from  David  having  determined, 
the  privilege  did  not  now  exist. 

Far,  J. — I  think  that  nnder  the  ciroumstanoes 
I  am  bound  to  admit  these  letters.  The  letters 
passed  between  the  solirators  of  David  and  the 
defendant  or  his  solicitor.    It  is  sud  that  the 
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defendant,  claiming^  throngh  David,  has  a  rig^bt 
to  insiBt  on  l^e  priTilege  irhich  Darid  had  with 
reepoot  to  the  letters,  and  that  the  seal  of  secresj 
having  once  been  plaoed  on  the  letters  cannot 
now  be  removed.  I  think  the  privilege  ia  per- 
sonal, and  that  t^ere  is  nothing  in  Do«  v.  Beton 
which  prevents  me  from  deciding  that  the  letters 
may  be  admitted.  In  that  case  ue  solicitor  acted 
primarily  for  the  pnrohaser. 

The  letters  were  then  read,  and  tended  to  show 
that,  althongh  the  money  was  paid  by  the  defen- 
dant to  David  on  the  19th  Jane  1862,  the  date  of 
the  transfer,  the  transfer  itself  was  not  actually 
execnted  till  the  end  of  November  or  the  begin- 
ning of  Dec.  1862,  and  tended  to  identify  the  deeds 
admitted  te  be  in  the  possession  of  the  defendant 
with  those  stated  in  the  statement  of  daim  and 
drafts  of  which  were  in  the  possession  of  the 
plaintiffs. 

NorOi  proposed  to  give  secondaiy  evidence  of 
the  settJement  and  the  indentures  of  mortgage  and 
transfer,  and  called  a  solicitor,  who  stated  that  he 
bad  prepared  the  settlemeut  and  mortgage,  and 
that  bis  partner,  who  had  since  become  insane,  had 
prepared  the  transfer.  The  witness  refreshed  his 
memory  by  mference  to  a  bill  of  costs  and  a 
nemoi'andam  of  doonmente  held  by  him  for  David, 
in  which  memorandum  he  had,  soon  after  the 
occurrence,  marked  in  pencil  the  names  of  those 
sent  off  to  be  transmitted  to  David,  inclndine 
the  settlement,  mortgage  and  transfer.  David 
and  a  person  employed  by  him  confirmed  this 
testimony.  The  drafts  of  the  deeds  were  produced 
by  the  solicitor,  and  the  draft  settlement  was 
tendered  as  evidence  of  the  contents  of  the  deed. 

Wood  objected  to  its  being  so  tendered,  on 
the  ground  that,  as  no  party  to  the  deed  had  been 
callM  as  a  witness,  although  one  was  still  alive, 
the  evidence  of  execution  of  the  deed  was  not 
Boffident;  that  the  bill  of  costs  was  not  proved 
to  have  been  paid,  and  was  no  evidence  against 
the  defendant,  and  that  the  memorandum  could 
not  be  relied  on. 

FsT,  J.  admitted  the  evidence,  considering  that 
the  £acts  sworn  to  and  the  fact,  which  he  con- 
sidered established,  of  the  deed  having  been  traced 
to  the  possession  of  the  defendant,  were  sufficient 
proof  of  tiie  contents  of  the  settlement. 

The  draft  of  the  mortgage  was  also  tendered 
in  evidence  to  show  that  the  title  of  the  defendant 
had  terminated. 

Wood  objected  to  the  draft  bmng  read  as 
evidence,  on  the  ground  stated  in  his  affidavit  of 
documents,  and  that  the  recitals  were  only  evidence 
by  way  of  estoppel  as  between  parties  suing  on 
the  deed  itself. 

Fbt,  J.  pointed  out  that  the  defendant  claimed 
under  David,  a  party  to  the  mortgage,  and  the 
plaintiffs,  through  the  then  trustees  of  the  settle- 
ment, who  were  also  parties,  though  by  prior 
title,  and  admitted  the  draft  as  evidence. 

The  draft  of  the  transfer  was  admitted  without 
objection,  to  show  the  connection  between  David 
and  the  defendant. 

Wood  admitted  that,  he  oonld  not  carry  the 
matter  further  as  to  the  legal  title,  and  that  the 
equitable  title  of  the  defendant  conld  only  extend 
to  one  moiety  of  the  Noah-street  propertv,  as 
Susannah  Price  was  living.  The  trusts  being 
void  for  remoteness,  there  was  a  resulting  trust 
of  a  moiety  in  favour  of  the  settlor,  whose  next 


of  kin,  Eliza  Miles,  bad  transferred  all  her  interest 
to  the  defendant.  This  equitable  title  was  showa 
Y>y  the  idlegations  in  the  statement  of  defence. 

FsT,  J. — ^That  depends  on  Order  XIX.,  r.  15. 
What  you  have  stated  is  the  result  of  fact.  Yoa 
must  state  the  facta  on  which  you  rely.  If  there 
are  several  deeds  yon  must  state  them  all.  This 
nay  be  done  shorUy,  bat  they  must  be  stated. 

Wood  asked  for  leave  to  amend  the  statement  of 
defence,  if  insuffioieni. 

F&T,  J.  (after  stating  that  tiie  plaintiff  was 
entitled  to  suooeed,  the  contents  of  the  deeds 
of  which  drafts  had  been  tendered  having  been 
sufficiently  proved,  continued) : — ^This  of  itself  was 
sufficient  to  entitle  the  plaintiff  to  judgment.  But 
the  defendant,  after  insisting  on  a  legal  title. 

Suiting  the  pliuntiff  to  the  strictest  proof  of  the 
eeds,  and  making  himself  no  disclosure,  has  set 
np  an  equitable  title  and  a  claim  to  be  entitled  to 
the  property  in  remainder  after  Mrs.  Price's  life 
interest  has  determined.  [His  Lordship  then 
read  and  commented  on  the  statement  of  defence.] 
The  defendant  does  not  say  what  the  assurances 
were  by  which  Mrs.  Miles's  interest  became  vested 
in  him.  By  Order  XIX.,  r.  15,  "  no  defendant  in 
an  action  for  the  recovery  of  land  who  is  in  pos- 
session by  himself  or  his  tenant  need  plead  bis 
title,  unless  his  defence  depends  on  an  equitable 
estate  or  right,  or  he  claim  relinf  upon  any  eqnit* 
able  groand  against  any  right  or  title  asserted  by 
the  plaintiff."  But  the  rub  continues,  "  except  in 
the  cases  hereinbefore  mentioned,  it  shall  be 
sufficient  to  state  by  way  of  defence  that  he  is  so  in 
possession."  A  defendant  depending  on  an  equit- 
able title  seems  to  be  in  extK^ly  the  same  position 
as  any  other  person  who  depends  upon  such  an 
estate.  Then  by  Order  XIX.,  r.  4,  "  every  plead- 
ing shall  contain  as  condselv  as  may  be  a  statement 
of  the  material  facts  on  wnich  the  party  pleading 
relies."  Now,  what  are  the  facts  relied  on  by  the 
defendant  in  this  case  P  It  appears  to  me  they  are 
the  "divers  mesne  acts  and  mesne  assuranoes," 
the  result  only  of  which  have  been  stated  ia  the 
defendant's  pleading.  In  coming  to  the  conolasion 
which  I  do  that  the  &cts  themselves  ought  to  have 
been  stated,  I  am  fortified  by  the  deoison  in  the 
case  of  PhiUppt  v.  FhUivpi  (gup.).  That  case  was 
one  relating  to  allegations  of  a  plaintiff;  but  it 
seems  to  me  that  a  defendant  relying  on  an  equit- 
able title  is  in  the  same  position  as  a  plaintiffl 
Then  the  question  arises  whether  the  defendant 
ought  to  have  leave  to  amend.  I  think  he  ought 
not.  He  has  resisted  the  production  of  his  docu- 
ments, and  has  refused  even  to  state  their  effect. 
I  think  it  would  be  nnjost  to  allow  him  now  to 
pursue  a  different  course. 

On  the  application  of  the  defendant's  counsel 
his  Lordship  allowed  a  proviso  to  be  included  in 
the  judgment  that  it  was  "  without  prejudice  to 
the  rights  (if  any)  of  the  defendant." 

Solicitors  for  the  plaintiff,  Bidadale,  Craddook, 
and  Rid»ddle,  agents  for  Qrover  and  Gfrover, 
Cardiff. 

Solicitor  for  the  defendant,  £•  S-  Veal,  agent 
for  T.  T.  LnoU,  Bridgend. 
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Thurtday,  July  10. 

(BeforaF&i,  J.) 

Be  Pabxsb'b  Bausx;  Gmb  v.  PABxxa.(a) 

P.-aetiee — Death  of  tola  defgndant — Af^poiaiment 
of  receiver  tmthout  order  eu   to  addimg  pearHea 
or  coniiamng  aeHon — Ordtr  Ia. 
Where  (he  toU  defendant,  the  exeeutrui  of  Oie  teatator 
wkoie  eetate  too*  being  aimimtlered  in  an  action, 
died  after  an  order  for  adminietraiion  therain 
had   M«n   made,  amd  there  woe  toidenee  iXat 
eertain  pertona  tiaiming  a  Hen  tkraatenad  to  aaU 
certain  nuKhinaa,iekidt  formed  ike  Imrgaat  and 
moat  valuable  pari  of  the  aatate  : 
HM,  on  motion  e»  parte  by  the  plcamt^,  a  eradUor, 
thai  a  receiver  might  be  appoinied  [withtmi  firat 
chtmniing  an  order  tinder  Order  It.,  to  add  nete 
partita  or  to  eonimice  the  action^  nntH  after  a 
peraonal  repreaentative  of  the  teatator  had  been 
appointed. 
Tbx  testator,  Thomas  Parker,  by  his  will  appointed 
the  defendant  Kezia  Parker,  and  other  persons 
executors  thereof. 

The  testator  died  on  the  22nd  April  1879,  and 
his  ezecntors,  other  than  the  defendant,  haying 
renoanced  probate  and  execntion  of  his  irill,  the 
same  was  proTed  by  the  defendant  alone. 

Shortly  afterwards  the  plaintiff,  who  was  a 
creditor  on  the  testator's  estate,  commenced  an 
action  a^n^inst  the  defendant,  the  execntriz,  for  the 
administration  of  the  testator's  estate,  and  nn 
order  for  E>nch  administration  was  made  on  the 
14th  June  1879. 

It  appeared  that  the  principal  part  of  the  testa- 
tor's estate  consisted  of  a  number  of  lace  machines, 
standinf^  in  the  mill  occnpied  W  him,  and  that 
T.  Maltby  and  E.  Tringle  claimed  to  have  a  lien 
on  the  machines. 

A  snmmons  was  taken  ont  on  the  25th  Jane 
1879  for  the  appointment  of  a  receiver,  but  before 
it  was  heard  the  defendant  died. 

No  will  of  the  defendant  was  discovered,  and  no 
letters  of  administration  were  taken  oat  to  her 
estate  or  that  of  the  testator.  Application  for 
letters  of  administration  de  bonia  non  of  tl)e 
testator  had  been  applied  for  by  a  creditor  in  the 
same  interest  as  the  plaintiS,  bat  had  not  yet  been 
granted. 

After  the  defendant's  death  Maltby  and  Trin^^le 
sold  one  of  the  machines,  and  threatened  to  dis- 
pose of  the  others. 

The  plaintiff  being  advised  that  the  lien  claimed 
by  Maltby  and  Tringle  oonld  not  be  supported,  a 
motion  was  now  made  on  his  behalf,  ex  parte,  for 
the  appointment  of  an  interim  receiver  of  the 
testator's  personal  estate. 

BuaaeU  Boberia  for  the  motion. — It  will  take 
some  time  before  another  personal  representative 
of  the  testator  can  be  appointed,  and  in  the  mean- 
time the  lace  machines,  which  form  the  most 
valaable  part  of  the  estate,  will  have  been  disposed 
of,  to  the  prejadice  of  the  plaintiS  and  the  other 
creditors.  The  aetion  has  not  abated  by  reason 
uf  the  defendant's  death  (Order  L.,  r.  1).  Under 
Order  L.,  r.  2,  the  personal  representative  may  be 
made  a  party,  or  served  with  notice  of  the  action, 
hut  here  there  is  no  personal  representative.  The 
Probate  Division  seems  to  have  no  power  to 
iippoint  even  a  creditor  as  administrator  in  a  case 
like  this : 

(a)  Beported  br  Fbabk  I!ta»,  Eaq.,  BaiTiatrr4t-Liiw. 


aOA21Tict.o.77; 

Teagua  v.  Wharton,  L.  Bep.  2  P.  A  D.  SCO. 

The  only  remedy  is  by  obtaining  the  appointment 
of  a  receiver,  and  uie  fact  of  the  defendant'* 
death  is  immaterial,  for,  by  the  former  praotiee,  the 
death  of  a  deftnduit.  although  causing  an  abate- 
ment of  the  suit,  did  not  prevent  all  prooeedings 
from  being  taken  pending  abatement.  For  certain 
purposes  the  proceedings  might  be  oontinaed 
without  any  order  of  revivor  being  obtained. : 

Femb.  Bevivmr  and  SnppIsBient,  16  et  $eq. 
Thns,  where  money  had  been  carried  to  the  separate 
account  of  a  plaintiff,  and  ha  died,  it  might  be 
paid  ont  on  the  petition  of  his  personal  represen- 
tativee  without  any  order  of  revivor : 

Btnmdell  v.  Currar,  6  Yes.  250 ; 

Ltgard  t.  Bodgta,  otted  Pemb.  18. 
Here  the  plaintiff  has  established  his  right  to  have 
the  estate  administered,  and  hia  action  wU.1  be 
useless  unless  these  machines  are  protected  from 
seizure  and  sale.  That  can  best  be  done  by  the 
appointment  of  a  receiver,  which  the  court  may 
araer  whenever  it  is  "  just  and  oonvenient :" 

Jad.  Act  1873,  s.  25,  Bub-seot.  8. 
The  following  cases  were  also  cited : 

Jadcion   t.  IfortK-Baslem   Soiluoy  Company,   L. 
Bep.  5  Ch.  Div.  4i ; 

Lloyd  T.  Dimmadt,  38  L.  T.  Bep.  K.  S.  173 ;  L.  B^). 
7Ch.  Div.  388; 

ToMlor  T.  Eckeraley,  31  L.  T.  Bep.  N.  S.  637 ;  L. 
Bep.  2  Ch.  Div.  302. 

Fry,  J. — I  am  inclined  to  accede  to  this  applica- 
tion. It  appears  from  Mr.  Pemberton's  book  that 
the  proceedings  did  not  under  the  old  practice 
abate  altogether.  I  have,  moreover,  power  in 
appointing  a  receiver  to  make  the  order  on  Bach 
terms  and  conditions  as  appear  jost ;  and  the 
order  which  I  shall  make  will  be  that  IJie  person 
proposed  be  appointed  receiver  of  the  outstanding 
personal  estate,  and  manager  of  the  business  of 
the  testator,  as  from  this  moment  nntil  ten  days 
after  a  legal  personal  representative  has  been  duly 
oonstitated.  The  plaintiff,  however,  must  under- 
take that  the  security  of  the  receiver  E^iall  be  dnly 
completed,  that  he  will  prosecute  withont  delay 
an  application  for  a  g^nt  to  himself  or  some  other 
creditor  of  letters  of  administration  de  honix  non 
of  the  testator,  and  that  the  plaintiff  will  accept 
short  notice  of  any  motion  to  be  made  on  behalf 
of  any  person  claiming  to  have  purchased  any  of 
the  lace  machines  or  other  property  of  which 
possession  may  be  taken  by  the  reoeiver. 

Solicitors  :  Torr  and  Oo. 


Tuesday,  June  10. 

(Before  Prt,  J.) 

Bbal    asd    Fbrsomal    Advahcx    Goicpunr  «• 

M'Cabibt  and  SMiTa.(a) 
Praeliee — Action  far  recovery  of  lomd — fiseswer— 
Oceupaiion  rent — Interlocutory  appUceUion — 
Judicature  Act  1873,  aect.  25,  tiib-aeet.  8. 
The  defendant  brought  an  action  againat  B.  for 
redemption.  The  ptakUifa  brought  the  preeent 
action  againat  the  defandanta  for  the  recovery  of 
the  land,  which  waa  the  aubjeet-mxMer  of  the 
redemption  action.  The  fiaunlifa  t»  the  preaeni 
action  were  iken  added  aa  defandanta  i*  the 
redemption    action    by  the   plaintiffa   in   that 

(a)  Beported  by  Fkajii  Etass,  Esq.,  BairiBtar4itX«.w. 
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actum,  vho  ohlamed  an  order  staying  the  present 
action  until  the  redemption  aetion  should  be 
ready  for  trial.  The  defence  in  the  present 
aetion  was  that  the  jUamtiffs  were  otdy  sub- 
mortgagees. The  plaudiffs  in  the  present  aetion 
moved  for  a  receiver,  and  that  &e  d^endants,  who 
were  in  oeeupaiion  of  the  property,  shoidd  attorn 
tenants  to  Ote  plaintiffs.  The  tmcontradicted  evi- 
dence in  support  of  the  motion  showed  OuU  the 

'  property  was  Wasting,  and  was  an  insuffieient 
security  for  the  mortgage  under  whiA  B.  was 
alleged  to  hold. 

Held,  thai  it  was  "just  and  convenient "  to  appoint 
a  receiver ;  and,  following  Porter  v.  Lopes  (L. 
Sep.  7  Ch.  Div.  358),  that  stuA  anointment 
must  be  made  unless  the  defendant  within  a  cer- 
tain time  elected  to  pay  into  court  am  occupation 
rent,  the  amount  of  which  was  to  be  t^led  in 
chambers. 

The  present  action  was  commenced  on  the  2ith 
Sept.  1878,  the  plaintiff  company  claiming  to  be 
entitled  to  the  property,  owing  to  the  defaalt  of  a 
person  named  Baoklej,  who  nad  mortgaged  the 
property  to  them,  and  was  according  to  their 
statement  an  assignee  of  the  defendant  M'Corthy 
at  liie  date  of  the  mortgage.  M'Carthy  was 
in  occupation  of  the  property,  with  the  exception 
of  a  portion  occupied  by  Smith. 

M'Carthy's  defence  was  that,  althongh  the 
assignment  to  Backley  was  in  form  absolute,  it 
was  in  eqoity  only  a  mortgage,  and  that  the 
plaintiff  company,  having  notice  of  a  certain 
collateral  instrument,  took  a  sub-mortgage  only 
from  Backley. 

On  the  4th  Jan.  1878  an  action  of  M'Carthy  v. 
JBuekley  was  commenced  by  the  defen^nt 
M'Carthy  for  redemption  of  the  property  in 
qnestion,  and  the  plaintiff  company  and  Smith 
were  added  as  defendants  in  the  redemption  action 
on  the  16th  Deo.  1878. 

The  present  action  was  set  down  for  trial  on 
the  22nd  Jan.  1879  ;  and  on  the  14th  May  1879  a 
farther  amended  statement  of  claim  in  the  action 
of  M'Carthy  t.  Buckley  was  delivered  to  the  com- 
pany. 

Both  actions  were  ti-ansferred  to  Fry,  J.  who 
on  the  16th  May  1879  made  an  order  staying  the 
trial  of  the  present  action  until  that  of  M'Carthy 
T.  Buckley  should  bo  ready  for  tiial. 

The  plaintiff  company  now  nioved,  on  notice  in 
the  present  action,  for  the  appointment  of  a 
reaeiver  of  the  rents  and  profits  of  the  property, 
and  that  the  defendant  M'CSarthy  should  attorn 
tenant  to  the  receiver  of  the  portion  of  the  pro- 
pertv  occupiedby  him  at  such  rent  as  should  be 
nzed  by  the  jndge  in  chambers,  and  that  the 
defendant  Smith  should  also  attorn  to  such 
receiver. 

The  evidence  filed  on  behalf  of  the  plaintiff 
company  stated  that  the  property  was  wasting, 
there  being  only  a  few  years  of  the  lease  to  run, 
and  that  the  defendant  Smith  was,  contrary  to  the 
terms  of  the  lease,  porsning  on  the  property  the 
business  of  a  grease  mannfacturer ;  that  there 
was  a  difficulty  in  insuring  the  property  on  account 
of  the  danger  attending  the  business ;  that,  if 
Backley  was  a  mortgagee,  a  sum  of  about  lOOOI. 
was  owing  to  him  from  the  defendant  M'Oarthy 
upon  security  of  the  property,  and  that  the  security 
was  insufficient. 

This  evidence  was,  in  bis  Lordship's  opinion. 


uncontradicted,  or  not  f  ally  met,  except  as  to  the 
exact  sum  alleged  to  be  due. 

M.  Cookson,  Q.C.  and  Oreed  for  the  plaintiff 
company. — No  injnstioe  will  be  caused  by  granting 
the  order  we  ask  for,  and  to  which  we  are  entitlea 
if  we  are  only  mortgagees.  The  rent  will  be  ptaid 
into  court.    They  cited 

Jnd.  Act  1873,  sect.  25,  snb-seot.  8. 

North,  Q.C.  and  Quin  for  the  defendant 
M'Cwthy. — If  the  order  is  made,  relief  will  be 
granted  on  an  interlocntory  application,  which 
onght  only  to  be  granted,  if  at  all,  on  the  trial, 
when  the  mesne  profits  have  been  assessed.  Th« 
plaintiffs  knew  the  facts,  and  ought  to  have  applied 
earlier,  if  at  all  before  the  trial. 

Speed,  for  the  defendant  Smith,  did  not  object 
to  the  order  being  made. 

Cookson  replied. 

FsT,  J.  said  that  under  the  Judicature  Aft  1873, 
sect.  25,  sab-sect.  8,  a  receiver  might  be  appointed 
on  an  interlocntory  application  in  all  cases  in 
which  it  appeared  to  the  court  to  bo  "just  and 
convenient"  that  snch  order  should  be  made,  such 
order  being  made  either  unconditionally  or  upon 
snch  terms  andoonditaons  as  the  court  should  think 
just.  The  court  onght  to  be  jealous  about  putting 
a  narrow  construction  upon  the  words  of  th« 
enactment,  and  ought  to  grant  the  relief  asked  in 
evoy  case  where  it  was  just  or  convenient.  The 
plaintiff  company  alleged  that  they  were  owners 
of^  and  they  broogbt  an  action  to  recover,  certain 
leasehold  property.  The  defendants  alleged  thai 
the  plaintiff  company  were  only  sub-mortgagees. 
Supposing  tiie  plaintiff  succeeded,  he  would  be 
entitled  to  poasession,  and  no  injustice  would  be 
done  by  granting  the  order  asked  for.  The  fact 
that  the  court  could  not  give  possession  of  the 
property  before  the  hearing  of  the  action  was  its 
infirmity,  but  at  such  hearing  it  could  give  the 
plaintiff  mesne  profits  as  compensation  for  the 
enjoyment  of  the  property  of  which  he  had  baen  in 
the  interval  deprived.  Supposing  that  the  defen- 
dant was  right  in  his  contention,  and  proved 
that  the  plaintiff  was  only  a  sub-mortgagee,  the 
plaintiff  would  then  either  be  entitlra.or  not 
entitled  to  the  money.  The  onl^  question  was 
whether  it  was  just  and  convenient,  under  the 
oircnmstances,  to  appoint  a  receiver.  The  evidence 
showed  that  the  property  was  both  wasting  and 
inadequate  as  a  security.  These  facts  and  the 
other  circumstaooes  being  looked  at,  it  seemed  to 
his  Lordship  that  in  either  event  he  should,  in 
making  the  appointment,  be  granting  an  order 
which  was  just  and  convenient,  and,  having 
regard  to  the  decision  of  the  Master  of  the  BoIU 
in  Porter  v.  Lopes  (L.  Eep.  7  Ch.  Div.  358),  he 
shoold  g^vo  the  defendant  M'Oarthy  an  election, 
to  be  made  within  four  days,  whether  he  would 
pay  an  occupation  rent  into  court,  the  amount 
thereof  to  be  settled  in  chambers.  If  he  did  not 
so  elect,  a  receiver  would  be  appointed  in  the 
usual  manner,  the  costs  being  costs  in  the  aetion. 

Solicitors  for  the  plaintiff  company,  BiUAng  and 
Kent. 

Solidtor  for  the  defendant  M'Carthy,  John 
Hopkins. 

Solicitor  for  the  defendant  Smith,  0.  Sawbridge. 
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Re  Ball's  Trdst— Lamodon  v.  Hoitblls. 
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Friday.  Feb.  28. 

(Before  Fey,  J.) 

Bo  Ball's  TBUST.(a) 

SetiUment—Trutt  for  persona  eniilled  if  married 

woman  had  died  without  having  been  married. 
The  ultimate  trust  nf  funds  comprised  in  a  mar- 
riage settlement  tna«  for  «ue/(  person  as  under 
the  Statutes  of  Distributions  would  have  been 
entiUed  thereto  at  the  decease  of  the  wife  if  she 
had  died  possessed  thereof  intestate  and  withoiU 
having  been  married.  The  wlfn  died  itUestale, 
leaving  her  husband  and  one  child  surviving. 
Held,  that  the  child  was  entitled  to  the  funds. 
Bt  an  indentnre  of  settlement,  dated  the  20th  Oct. 
1875,  made  on  the  marriage  of  Loaisa  Margaret 
1^11  (then  Louiea  Margaret  Holland)  with  Thomas 
Ball,  certain  moneys  were  transferred  to  tmstees, 
npoD  trust,  to  pay  the  income  to  Louisa  Margaret 
]^n  daring  her  life ;  and  after  her  death,  if  she 
flbonid  RuryiTe  Thomas  Ball,  in  trust  for  herself, 
bat  if  Thomas  Ball  should  survive  her,  then  upon 
8Qch  trusts  and  for  such  persons  as  Louisa  Mar- 
garet Ball  should,  notwithstanding  coverture,  by 
will  or  codicil  appoint,  and  in  default  of  appoint- 
ment "in  trust  for  such  persons  or  person  as 
under  tbe  statutes  for  the  distribution  of  the 
effects  of  intestates  would  have  become  entitled 
thereto  at  the  decease  of  the  said  Louisa  Margaret 
Holland  had  she  died  possessed  thereof  intestate, 
and  without  having  been  married,  such  {jeraons, 
if  more  than  one,  to  take  as  tenants  in  common  in 
the  shares  in  which  they  would  have  been  entitled 
under  the  same  statutes."  Louisa  Margaret  Ball 
died  without  having  exercised  her  power  of 
appointment,  leaving  ner  husband  and  one  child 
of  the  marriage,  Louisa  Mary  Ball,  surviving. 

The  trustees  paid  the  trust  moneys  into  court 
nnder  the  Trustee  Belief  Act. 

Louisa  Mary  Ball  presented  a  petition  to  have 
the  money  trusts  invested  and  carried  to  her 
account. 

J.  Pearson,  Q.C.  and  W.  W.  Karslake  for  the 
petitioner. — If  Louisa  Margaret  Holland  had  died 
without  having  been  married  she  could  not  have 
had  a  legitimate  child,  but  the  decisions  in  Be 
Norman's  Trust  (3  De  G.  M.  &  O.  965)  and  Wilson 
T.  Atkinson  (11  L.  T.  Bep.  N.  S.  220 ;  4  De  O.  J. 
A  8. 455)  are  distinct  authorities  in  favonr  of  oar 
contention  that  the  child  takes  the  trust  moneys. 

Bristowe,  Q.C.  and  E.  A.  Oiffard  for  the  next  of 
kin. — Louisa  Margaret  Ball  has  not  exercised  her 
power  of  appointment  in  favour  of  her  child. 
Children  are  not  meotioned  in  the  settlement,  and 
were  not  intended  to  take  anything  nnder  it.  The 
decisions  in  Smith  ▼.  Smith  (12  Sim.  317)  and  in 
Clarke  v.  Colls  (9  H.  B.  C.  601)  are  in  favour  of 
tiie  next  of  kin. 

Northmore  Lawrence  for  the  tmstees. 
Higgins,  Q.G.  and  Lemon  for  other  parties. 
Fkt,  J. — If  there  had  been  no  authority  I  should 
have  had  considerable  difSonlty  in  holding  that 
the  child  was  entitled  to  the  fund,  because  if  the 
mother  bad  never  been  married  she  could  never 
have  had  a  child  capable  of  takine.  But  the  case 
appears  to  be  covered  by  the  decision  in  Wilson  v. 
Atkinson,  which  is  in  substance  the  same  as  the 
case  now  before  me,  the  exception  being  that  it 
contained  a  declaration  as  to  the  illPKitimate  child. 

(a)  Reported  hj  Ifmiiit.  ^Ti«.>,  ..xi.,  i/uiuter«t.Lsw, 


One  n>ason  given  for  the  decision  in  that  case  was 
that  there  was  a  declaration  in  the  settlement  that 
the  illegitimate  daughter  should,  for  the  purposes 
of  the  trust,  Im  deemed  to  be  a  lawful  child.  Both 
the  Lord  Justices  held  that  the  words  "  next  of 
kin"  would,  independently  of  the  declaration,  not  be 
construed  so  as  to  exclude  a  child — in  other  words, 
that  under  a  limitation  like  this  a  child  may  claim 
as  statutory  next  of  kin  of  the  mother.  I  am 
bound  by  that  decision,  and  I  must  decide  ia 
favour  of  the  petitioner,  and  declare  accordingly. 

Solicitors  for  the  petitioner,  Crosley  and  Bum. 

Solicitor  for  the  next  of  kin,  A.  H.  Miller. 

Solicitor  for  the  trustee,  J.  Mole, 


QUEEN'S  BENCH  DIVISION. 

Saturday,  May  17. 

(Before  Gockbukn,  C.I.  and  Maitisit,  J.) 

Lanodox  v.  HoWELLS.(a) 

BaHway  passenger — Tourist  ticket  "not  tramifer- 
ohlti " — Intention  tn  avoid  ptyment  of  fare — 
Railway  Clauses  Consolidation  Act  1845  (8  Viet. 
6.20,  s.  103. 

If  A.  attempts  to  travel  with  a  "  not  trantferable  " 
tourist  or  return  ticket  purduued  from,  B.  the 
original  holder  who  has  pnrtially  used  the  same, 
h«.  A.,  mny  he  convicted  under  the  BaUtoay 
Clauses  Consolidation  Act  for  travelling  withojU 
liaving  previoufly  paid  his  fare,  and  with  intent 
to  opioid  payment  thereof. 

Case  stated  by  j  jstices  under  20  &  21  Yict.  c.  43.  ' 

1.  Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  appellant  against  the  respondent 
under  sect.  103  of  the  statute  of  8  Vict.  &  2(^ 
"  For  that  he,  the  said  J.  A.  B.  Howells,  on  tha 
18th  Nov.  1878  at  the  pariah  of  Neath  in  the  said 
borough,  unlawfully  did  travel  in  a  certain,  that 
is  to  say,  a  third-class  carriage  belonnng  to  the 
Great  Western  Railway  Company,  ana  then  being 
upon  their  Hue  of  railway  in  the  borough  afore- 
said without  having  previously  paid  his  fare,  and 
with  intent  to  avoid  payment  thereof,  contrary  to 
the  statute  in  that  case  made  and  provided  ;"  we 
dismissed  the  said  complaiot. 

2.  The  said  section  enacts  as  follows  : 

If  any  pemon  travel,  or  attempt  to  travel  in  anj  car- 
riage of  tne  oompanvj  or  of  any  other  company  or  party 
tuing  the  railway  without  having  previonsly  paid  hu 
fare,  and  with  intent  to  avoid  payment  thereof,  or  if  any 


person  navinE  paia  nu  tare  lor  a  oenain  oistanoe 
knowingly  and  willoUy  prooeed  in  any  snoh  caniace 
benpnd  snoh  distanoe.  without  previoiu^  payiw  the  u- 
diuonal  fare  for  the  additional  oistanoe,  and  with  intent 
to  avoid  payment  thereof , or  if  any  person  knowingly  uid 
wilfnlly  remse  or  neglect  on  arriving  at  the  point  to 
whichne  has  paid  his  fare  to  qnit  snoh  oarziaf^,  erety 
such  person  snail  for  every  imch  offence  forfeit  to  tfa* 
company,  a  snm  not  exceeding  forty  shillings. 

3 — 5.  It  appeared  from  the  evidence  that  tha 
respondent  had  purchased  the  forward  half  of  a 
tourist  ticket  from  Ludlow  to  New  Milford  from 
a  Mr.  Aaron,  who  had  used  the  ticket  firom  Ludlow 
to  Hereford  which  was  a  portion  of  the  journey  to 
New  Milford.  The  respondent  then  attempteid  to 
use  the  ticket  from  Hereford  to  New  Milford,  when 
his  name  and  address  were  taken,  and  the  charge 
was  preferred  against  him  by  the  Great  Western 
Bailway  Company.  It  also  appeared  that  tourists' 
tickets  are  available  for  two  months,  and  allow 

(a)  B«paitadIiy^H,Pon:>,Eiq.,  Bairlat«(«t-I*w. 
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the  holder  to  break  the  joamey  at  plooea  men- 
tioned m  the  tonrist  programme,  and  that  when 
trains  are  not  oontinned  to  the  end  of  the  jour- 
ney, there  is  no  objection  to  the  tourist  getting 
uat  at  the  limit  where  the  train  stops,  and  going 
na  bjr  another  roate  until  he  oonid  rejoin  the  line. 
One  of  us  was  of  opinion  that  the  foots  disclosed 
by  the  above  evidence  showed  that  the  respondent 
had  travelled  in  a  carriage  of  the  Great  Western 
Railway  Company  without  having  preTionsly  paid 
his  fore,  and  with  intent  to  avoid  payment  thereof, 
and  onght  therefore  to  be  convicted  of  the  offence 
cliarged  in  the  complaint:  but  the  other  of  as 
was  of  a  difCerent  opmion,  and  considered  that  it 
was  not  necessary  for  a  raUway  traveller  per- 
sonally to  pay  his  fare,  and  that  as  it  was  proved 
(a)  That  tne  proper  fare  had  been  paid  in  the 
first  instance  for  the  ticket  with  which  the  respon- 
dent was  found  travelling  (though  not  by  the  re- 
npondent  himself) ;  (h)  That  travellers  holding 
tonrist  tickets  are  allowed  to  "break"  their 
jonrneys;  (e)  That  as  the  respondent  was  still 
travelling  on  a  part  of  the  line  for  which  the  half 
ticket  he  held  was,  at  all  events,  available  for  the  nse 
of  the  person  to  whom  it  was  issued  (it  having  been 
issued  on  the  28th  Sept.,  and  in  force  for  two 
months),  he  was  not  liable  to  be  convicted  for  an 
offence  nnder  the  section  above  referred  to,  and 
that  although  the  words  "  not  transferable  "  were 
printed  on  the  back  of  the  railway  ticket  the 
nolder  of  a  transferred  ticket  ought  not  to  be 
treated  as  guilty  of  a  fraud  under  the  Act  of 
Parliament,l>at  should  either  have  been  proceeded 
against  by  a  civil  action,  or,  at  most,  for  breach  of 
some  bye-laws  of  the  company  nnder  which,  pos- 
sibly, the  indorsement  of  the  words  "  not  trans- 
ferable "  was  made.  In  the  result,  therefore,  we 
dismissed  the  complaint. 

6.  The  question  of  law  upon  which  this  case  is 
stated  is  whether  upon  the  foregoing  facts  we  were 
bound  or  ought  to  have  convicted  the  respondent 
of  the  offence  charged  in  the  complaiat,  or  whether 
we  rightly  dismissed  such  complaint. 

7.  If  the  court  should  be  of  opinion  that  the 
complaint  was  properly  dismissed,  then  our 
order  dismissing  the  same  is  to  stand,  but  if  the 
court  should  be  of  opinion  that  we  ought  to  have 
convicted  the  respondent,  then  the  court  is  humbly 
solidted  to  return  this  case  to  us  with  their  opinion 
thereon. 

Bowen,  for  the  appellant,  contended  that  the 
respondent  onght  to  have  been  convicted  under 
8  Vict.  c.  20  s.  103.  He  referred  to  Beniham  v. 
HoyU  (8  Q.  B.  Div.  289 ;  37  L.  T.  Bep.  N.  S.  763), 
luidDeardm  v.  Toumsmid  (L.  Bep.  1  Q.  B.  10;  i3 
L.  T.  Bep.  N.  S.  323),  but  was  stopped  by  the 
Court. 

No  oonnsel  appeared  for  the  respondent. 

CocKBUBN,  O.J.— I  think  this  case  clearly 
comes  within  the  statute.  It  is  not  even  the  case 
of  a  ticket  taken  by  A.,  which  A.  makes  up  his 
mind  not  to  nse,  and  hands  it  over  to  B.,  that 
might  be  open  to  a  'different  consideration ;  bnt 
this  is  a  tonrist  ticket,  as  to  which  everybody 
is  perfectly  aware  that  the  ticket  is  issued  at  a 
cheaper  rate,  because  the  person  who  takes  it  is 
about  to  make  his  return  journey  by  the  same 
railway,  and  the  company  therefore  finds  it  to 
its  advantage  to  issue  -the  ticket  at  a  cheaper 
rate,  upon  the  nnderstanding  that  the  tourist 
ticket   shall    be   nsed   by    the    man   to    whom 


the  ticket  was  originally  issued.  Bnt  if  it  is 
given  at  the  end  of  the  journey,  by  the  povon 
who  originally  took  it,  to  someone  else  who  is  to 
have  the  advantage  of  it  on  the  single  journey, 
and  who  would  not  be  entitled  to  get  a  ticket  at 
that  rate  if  he  took  a  ticket  only  for  the  single 
joamey,  it  is  quite  clear  the  conditions  npon  which 
the  ticket  was  issued  are  violated,  and  that  the 
man  who  seeks  to  travel  by  such  a  tourist  ticket, 
not  having  himself  originally  taken  it  oat,  does  not 
pay  his  fore,  bnt  defrauds  the  company  to  the 
extent  of  the  difference  between  the  tourist  ticket 
fore  and  what  would  have  been  the  fare  for  the 
single  joumev.  He  therefore  does  not  pay  bis 
fare,  and  as  1  think  in  this  case  the  evidence  is 
abundantly  clear  to  show  that  he  took  his  ticket 
with  the  intention  to  avoid  the  payment  of  his  fare, 
he  is  therefore  within  the  terms  of  the  statute. 

MunsTT,  J. — I  am  of  the  same  opinion. 

Com  remitted  to  jueHeee. 

Solioitor  for  the  appellant,  B.  B.  NeiUon. 


Saturday,  June  14. 
(Before  Oockbttbk,  C.J.  and  Lush,  J.) 
Oakut  «.  Sfssdt.  (a) 
Compulsory  pilotage — Matter  of  vettd  art  hoard — 
CSriminai  proeeedinge  against  master — Onus  of 
proof— 17  |-18  Viet.  c.  104,  m.  864^  870,  376,  and 
388— Thames   Gonservaney  Aet  (29  ^  30   Viet, 
e.  89),  bye-laws  28  and  72. 
In  eriminal  proceedings  against  a  matter  of  a 
vessel  who  hat  a  compulsory  pilot  on  board,  tueh 
matter  it  not  hound  to  prove  thai  at  the  time  of 
the  a^  or  omittion  the  tvhjeet  of  such  proceedings 
he  was  not  interfering  with  the  navigation  of  his 
vettd. 
The  retpondent,  the  matter  of  a  vettd  carrying 
pattengers  and  wttfctn  a  dittriet  in  which  he  tea* 
compelled  to  take  a  pHot  on  board,  was  summoned 
and  charged  by  the  appellant,  acting  on  behalf  of 
the  Thamet  Conservancy  Board,  before  the  police 
magistrate  at  W.,  with  not  having  navigated  hit 
vettd  in  a  earful  and  proper  manner ;  but  th^ 
magitirate  ditmitsed  the  summons  on  the  ground 
that  as  the  master  had  on  board  a  pUot  conuml- 
•ortly  in  charge,  he  wat  exempt  from  Uabmty, 
urdeet  it  wat  proved  Ihat  he  wat  aeiuaUy  nani- 
gating  the  vettel  himtt^. 
Bdd,  that  the  tummont  wo*  property  diteutted, 
for    at    there    wat    a    pilot   eompultorUy    on 
hoard,  it  mutt  he  attumea  that  he  wat  in  charge 
<^  the    vettd,  linee   in    eriminal  proeeedingt 
eyainti  the  matter  for  a  breach  of  the  rvlet  and 
laiwt  of  navigation,  it  it  ineutnbent  on  tlie  pro- 
eeeuHon  to  prove  that  at  the  happening  of  the 
aoeident  the  matter  aetuaUy  took  part  in  the 
managemMtt  and  navigation  of  the  vettel. 
This  was  a  case  stated  by  a  stipendiary  police 
magistrate  under  20  &  21  Yict.  c.  43.  The  following 
were  the  material  parts : — 

The  defendant  was  charged  at  tbd  police  court 
of  Woolwich,  by  a  summons  taken  out  at  the 
instance  of  the  complainant,  acting  on  behalf  of 
the  conserrators  of  the  river  Thames,  that  he  the 
said  Wm.  Speedy,  on  Nov.  16, 1878,  being  master 
of  the  steam-vessel  Britannui,  did  not  navigate 
the  said  vessel  while  passing  on  the  river  Thames 
in  a  careful  and  proper  manner  as  well  with  regard 

(•}  Baportod  by  A.  H.  Fotbes,  E«q.,  Buiiaterat-Law. 
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to  the  aafetj  of  aacb  Tessel  aa  of  other  Tessde  on 
the  river. 

At  ibe  hearing  of  the  Baid  samiaonB  it  waa 
admitted  on  the  part  of  the  defendant  that  he 
tras,  on  the  said  16th  Nov.  1878,  master  of  the  said 
steam  vessel  Britannia;  and  it  vas  proved  on 
behi^  of  the  compjainant  that  on  the  afternoon  of 
that  day  the  said  steamship  waa  navigated  on  the 
river  off  Woolwich  at  a  nite  of  speed  by  reason 
of  which  one  of  the  mooring  chains  of  the  War- 
spile,  moored  at  Charlton,  was  by  the  heavy  wash 
carried  away. 

It  waa  proved  on  behalf  of  the  deTendant  that 
the  Britannia,  was  on  the  said  16th  Kov.  1878,  on 
a  voyage  from  Wapping,  in  the  port  of  London, 
to  Dmndee^  in  Scotland,  and  tibat  she  had  on  board 
certain  passengers,  and  that  at  the  time  of  the 
said  navi^tion  a  pilot  duly  licensed  by  the  Trinity 
Corporation  was  compnlsorily  on  board  the 
Britannia  to  take  charge  of  and  navigate  her 
to  Graveeend.  The  navigation  of  the  river  Thames 
is  regulated  hj  the  bye-fanra  made  by  the  eonaer- 
vators  of  the  said  river  in  pnrsnanoe  of  the  Thames 
Conservancy  Acts,  and  the  Thames  Navigation 
Acts,  and  allowed  by  order  in  ooancil,  dat«l  the 
5th  Feb.  1872. 

The  28th  of  such  bye-Iawg  is  as  follows : 

_  Evei7  veasd  shall  at  all  tines  while  r^'^ng  on  the 
river  be  narijfated  in  a  carefnl  and  proper  manner,  aa 
well  with  regud  to  the  safely  of  sodi  vamel  as  of  oBier 
vesaela  on  the  river. 

The  72nd  is: 

Any  person  committing  any  hreaoh  of ,  or  in  any  way 
infrineinff  any  of  these  by  e-lawR,  shall  be  liable  to  a  penal^ 
of  and  shall  forfeit  a  son  not  naeedingr  5L,  nduoh  said 
penalty  shall  he  leoovered,  enforced,  aad  apfjied  aeaords 
ing  to  the  provisions  of  the  Thames  Coiuarvancv  Aet- 
1857  and  1864. 

By  17  &  18  Yict.  c.  104,  s.  354,  it  is  enacted  that : 

The  master  of  every  shn>  oanying  iKunengen  between 
any  place  in  the  United  Kingdom,  or  t&  islands  of 
Onemsey,  Jersey,  Sark,  Aldemey,  and  Man,  and  any 
other  place  so  sitoate,  when  navigatiiig  upon  any  waters 
situate  within  the  limits  of  any  district  rar  which  pilots  are 
Uoensed  by  any  pilotage  anthority  nnder  the  ptovisions 
of  this  or  of  any  other  Act,  or  npon  any  part  uieieof  so 
situate,  shall,  nnless  he  or  his  mate  has  a  pilotage  certifi- 
cate enabling  anch  master  or  mate  to  pilot  the  said  diip 
within  snch  district,  granted  nnder  the  provisions  here- 
inbefore contained,  or  snch  certificate  as  next  hereinafter 
mentioned,  being  a  oertificate  applicable  to  mush,  district 
and  to  snoh  ship,  employ  a  qiunfied  pitot  to  pilot  his 
ship. 

Sect.  370  defines  the  "London  district"  aa 
"  comprising  the  waters  of  the  Tliamee  and  Med- 
wa^  as  high  as  London  Bridge  and  Rochester 
Bridge  respectively,  and  also  the  seas  and  channels 
leading  thereto  or  therefrom  as  far  as  Orfordness 
on  the  north  and  Dungeneas  on  the  sonth." 

Sect.  376  enacts  that  "  subject  to  any  alteration 
to  be  made  by  the  Trinity  Honse,  and  to  the 
exemptions  hereinafter  contained,  the  pilotage 
districts  of  the  Trinity  Hoase,  within  which  the 
employment  of  pilots  is  compalsory,  are  the 
London  district  and  the  Trinity  House  outpost 
districts  aa  hereinbefore  defined." 

It  was  contended  on  the  part  of  the  defendant 
that,  inasmuch  aa  the  Britannia  was  being  navi- 
gated at  the  time  of  the  alleged  offence  by  a  pilot 
compalsorily  acting  in  charge,  and  was  under 
compulsory  pilotage,  he  (the  defendant)  could  not 
be  convicted  of  committing  the  breach  of  the  bye- 
law  charged  in  the  summons,  and  was  exempt  from 
liability  thereof,  in  proof  of  which  contention  sect. 


388  ol  the  last-mentiaaed  Act  was  quoted,  which 
section  is  as  follows : 

No  vwwar  or  master  of  any  ship  shall  be  answeraUe  to 
aaypencm  whatever  faraDyloas  or  damage  ooeaakinad 
by  the  {aalt  or  iaeafaeSly  el  am-  qnalified  pilot  aeting  in 


ohai;ge  of  snoh  shqiy  within  anyrtistrintwhme  theampfey- 
ment  of  snoh  pilot  la  compulsoiy  by  law. 

B«ng  cf  opimDn  tliaA  saoh  oontenikm  was  COTreot, 
the  magistrate  dismissed  the  summon  s. 

The  qoestion  for  lbs  opinion  of  the  court  was 
whether  Urn  ooatmaiian  of  the  dsfandant  was  good 
inhm. 

AiivthMotior1hevpv>oOnai. — The  act  comp1ain«d 
of  was  raniring  down  (be  river  at  an  undue  rate 
of  speed,  and  cansing  an  aoeident.  The  master 
was  rightly  suoBmoDed,  bat  the  oharge  was  in- 
correctly disssissed.  I  admit  that  there  was  a 
pilot  oomnalsc^ly  on  board ;  but  the  onns  of 
proving  that  tbe  act  complained  of  waa  caused 
oy  the  pilot  is  cast  en  the  master,  who  mast 
relieve  himself  of  the  liability.  The  master  shields 
bimself  nnder  the  73nd  bye-law  and  sect.  388  of 
the  Uersbant  Shipping  Aofc ;  bat  notwithstanding 
the  eaemptioB  aSoKded  by  this  section  the  Admi- 
ralty Coart  has  always  io  eases  in  which  it  is  tbe 
defcmos  cast  upon  tlie  master  or  owner  of  the  ship' 
the  bordsB  ef  proving  that  the  loss  or  damage  was 
dne  t«  ths  wroogfnl  act  of  the  pilot : 

Thi  UoiiU,  Sw.  Ad.  Bep.  127 ; 
T\e  Admiral  Boxer,  Sw.  Ad.  Beg.  19S; 
The  Bekiodbie,  Lnsh.  Ad.  Bep.  &i; 
n»  Omrrier  Dovt,  Br.  *  Lnsh.  Bep.  US. 

The  principle  of  these  oases  is  iwplicable  to  the 
matter  now  before  the  court.  [Lush,  J. — This  is 
not  an  action,  or  within  the  exempting  clause,  but 
a  penal  matter ;  and  is  there  not  a  presumption 
that,  when  a  pilot  is  on  board,  he  is  in  chai^  of 
the  whole  navigation  of  the  ship  ?  The  cases  you 
have  cited  are  civil  actions  for  loss  or  damage,  and 
rest  on  the  statutory  exemption,  and  their  deci- 
sions do  not  apply  to  criminal  charges  npon  the 
bye-laws  for  improper  nayigation,  as  to  which  it 
is  ordinarily  to  be  presumed  that  the  pilot  in 
charge  of  the  vessel  at  the  time  should  be  re- 
sponsiblej  This  is  a  question  of  the  onus  of 
proof.  We  were  not  on  board  of  tho  defendant's 
vessel,  and  cannot  know  whose  fault  it  is  that 
has  caused  the  mishap,  but  the  defendant  does, 
and  it  is  for  this  reason  that  the  Admiralty 
Court  casts  npon  the  master  the  burden  of  show- 
ing that  he  was  not  to  blame  for  the  accident. 
[Lush,  J. — By  the  terms  of  sect.  354  of  the  Mer- 
chant Shipping  Act  there  ought  to  have  been  a 
pilot  on  board  this  vessel,  and  you  admit  there 
was.  Now,  can  yon  presume  that  the  master  was 
interfering  in  the  management  and  navigation  of 
the  ship  without  presuming  that  he  waa  fpilty  of 
a  wrongful  act  P]  The  master  might  actaally  Itave 
been  iu  charge  of  the  vessel  at  this  moment,  for 
the  pilot  might  have  gone  below;  yet  the  de- 
fendant says,  "I  was  not  navigating  the  vessel 
when  the  accident  occurred;  there  was  a  pilot  on 
board ;  the  law  took  the  navigation  out  of  my 
hand."  Now,  if  such  statement  is  final,  and  the 
respondent's  contention  is  good,  those  in  whose 
charge  ia  the  proper  ordering  of  the  navigation  of 
the  Thames  will  find  their  hands  fettered,  and 
much  mischief  will  ensue.  [Lush,  J. — The  last 
bye-law,  number  72,  of  the  conservancy  bye-laws, 
lays  it  down  that  the  person  aotoaliy  commit- 
ting the  wrongful  act  of  careless  navigation  is 
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liable.  The  owner  clearly  wonld  not  be  liable 
in  tbis  case,  yet  he  woald  hare  been  liable  primd 
Jdeie  in  a  civil  action  for  a  collision,  as  in  the 
oases  cited  to  na.  This  clearly  abows  the  distinc- 
tion between  the  two  classes  of  cases.]   - 

Btushnin,  for  the  respondent,  was  not  called 
upon. 

CocKBUBN,  C.J. — This  appeal  mnst  be  dismissed. 
The  principle  of  the  cases  cited  to  as  is  not  ap- 
plicable to  the  case  before  us  now,  thoogh  I  most 
confess  ihe  decisions  go  a  very  long  way.  The 
Act  of  Parliament  in  consideration  of  its  being 
compulsory  on  owners  and  masters  to  take  on 
board  pilots  in  certain  districts,  afiords  them  a 
certain  exemption  from  liability  for  the  default  of 
such  pilot,  bat  it  will  not  permit  the  owner  or 
master  to  say,  without  contradiction,  that  the 
accident  has  been  caused  by  the  default  of  the 
pilot,  and  not  of  the  master.  This,  in  my  opinion, 
goes  a  very  long  way,  and  for  this  reason,  that  it 
seems  to  me  that  when  the  pilot  takes  np  the 
navigation  of  the  vessel,  and  gives  his  orders  and 
the  others  are  to  obey  him,  the  presumption  ia 
really  the  other  way.  Here,  however,  we  are  not 
dealing  with  the  civil,  but  penal  exemption  of  the 
master  of  a  vessel,  on  board  oE  which  there  is  a 
pilot  directed  by  the  law  to  be  taken.  The  28th 
bye-law  says,  "  every  vessel  on  the  river  must  be 
navigated  with  due  care ; "  and  its  infraction  is 
visited  with  a  penalty.  But  now  we  mast  look  to 
see  how  far,  if  the  master  is  not  navigating  the 
vessel,  he  is  responsible,  and  how  far  he  has  in- 
terfered with  the  navigation,  when  his  authority 
is  properly  merged  into  that  of  the  pilot.  It  is 
the  duty  of  the  master  to  repeat  the  orders  of  the 
pilot  and  to  see  them  obeyed ;  now,  if  he  did  the 
reverse  of  what  the  pilot  told  him,  and  interfered 
in  the  working  of  the  ship,  he  would  be  respon- 
sibK  But  this  is  not  proved.  Those  who  seek 
to  impose  a  penal  responsibility  on  the  defendant 
must  prove  that  he  has  committed  the  offence 
imputed  to  him,  and  that  he  wrongfully  interfered 
with  the  management  and  navigation  of  this 
vessel. 

Lush,  J. — I  am  of  the  same  opinion.  Primd 
facie,  in  a  civil  action  the  owner  of  a  vessel  in 
which  is  a  pilot  compulsorily  taken  on  board,  is 
bound  by  the  acts  of  his  servants,  and  he  mnst 
prove  that  the  accident  happened  not  through  the 
fault  of  his  servants,  but  of  the  pilot.  The  72nd 
bye-law  inflicts  the  penalty  on  the  gailty  person, 
not  on  the  owner.  When  yon  summon  a  master 
of  a  vessel  under  this  bye-law,  yon  must  prove,  to 
obtoin  a  conviction,  that  he  is  the  guilty  party.  If 
It  IS  shown  that  he  had  a  pilot  compulsorily  on 
boanl,  and  as  the  law  presumes  tbat  the  pilot 
had  the  charge  of  the  vessel,  /ou  must  prove  that 
the  master  took  part  in  the  navigation.  To  take 
a  cognate  example,  the  master  cu  a  servant  who 
has  driven  furiously  may  not  be  personally  liable 
)  o  punishment  for  an  accident  resulting  therefrom, 
though  he  might  be  sued  in  a  civil  action  for 
damages  ;  but  under  the  police  regulations,  the 
driver  is  made  personally  liable,  and  can  be  pun- 
ished for  his  misconduct.  In  this  case,  the 
master  having  a  pilot  compulsorily  on  board,  and 
so  not  being  in  command  of  the  vessel,  it  is  to  be 
presumed  that  ke  took  no  share  in  the  navigation 
If  he  is  to  be  personally  fixed  for  a  breach  of  the 
laws  and  rules  of  navigation,  it  is  incumbent  on 
those  who  would  so  fix  him,  to  prove  that  because 


of  some  act  of  interf erenoe  on  bis  part  the  matter 
complained  of  occurred. 

Appeal  dismitied. 

Solicitors  for  the  appellant, £lin<ZM,for»y(h,  and 
Sedgwick. 

Solicitors  lot  the  respondent,  /.  and  A.  Famfield. 


Thwndaiy,  June  19. 
(Before  CocxBiTBir,  G.J.,  LusB  and  Masistt  JJ.) 

LsiCBstxs  V.  Gkazxbbook.  (a) 
PraeUee — Arlntration  —  Application  to  refer  back 
an  award — Discretion  of  the  court  or  Judge  to 
entertain  stush  an  application  within  reasonable 
time— 9  ^  10  WiU.  3,  «.  16, «.  2.— II  Oeo.  4  Sr 
1  WiU.  4,  6.  70,  g.  6—17  #•  18  VieL  e.  125,  «. 
5  and  8. 

The  court  has  a  discretion  to  entertain  an  ci,ppliea- 

tion  to  refer  back  an  award  if  tnade  within  a 

reasorwhle  time,  or  for  good  cause  shown,  though 

tnade    after     the    time    which    was  fixed  for 

such    appUeations    under    the   old    system    of 

terms. 

In  this  case,  which  was  a  boundary  'dispute,  the 

arbitrators  made  their  award  on  the  7th  April 

1879 ;  and  the  defendant  made  an  application  for 

and  obtained  a  rule  nisi  to  refer  back  the  award 

on  the  30th  May,  1879.      The   plaintiff   when 

showing  cause  took  a  preliminary  objection  that 

the  application  was  out  of  time  and  too  late,  and 

that  it  should  have  been  made  in  the  same  period 

of  time  as  an  application  to  set  aside  an  award 

mast  be  made. 

Spokes  (for  theplaintifiT). — ^This  application  is  too 
late.  The  award  was  made  on  the  7th  April ;  and 
the  application  for  a  rule  nisi  to  refer  it  back  was 
made  on  the  30th  May.  Such  an  application 
must  be  made  within  the  same  time  as  an  applica- 
tion to  set  aside  an  award  ;  and  9  &  10  WiU.  3,  c. 
15,  s.  2,  says,  "  and  be  it  farther  enacted  by  the 
anthority  aforesaid  that  any  arbitration  or  umpir- 
age procured  by  corruption  or  undue  means,  shall 
he  judged  and  esteemed  void  and  of  none  effeot, 
and  accordingly  be  set  aside  by  any  court  of  law 
or  equity,  so  as  complaint  of  such  corruption  or 
andue  practice  be  made  in  the  court  where  the 
rnle  is  made  for  sobmission  to  such  arbitration 
or  umpirage,  before  the  last  day  of  the  next  term 
after  such  arbitration  or  umpirage  made  and 
published  to  the  parties."  The  next  term  after  this 
award  was  Easter ;  and  (11  Greo.  4  &  1  Will.  4,  c. 
70,  s.  6)  enacts  that  Easter  term  shall  begin  on  the 
15th  April,  and  end  on  the  8th  May  r  It  has 
been  determined  in  this  division  and  the  Court 
of  Appeal  that  though  the  Judicature  Act  1873 
abolishes  the  old  law  terms  generally  with  reference 
to  the  administration  of  justice,  it  still  preserveti 
them  as  the  measure  for  determining  the  time 
within  which  motions  must  be  made  under  the 
old  statutes  (9  &  10  Will.  3,  c.  15,  s.  2,  ubi  sup.) 
Therefore  at  the  latest,  according  to  the  decisions, 
this  application  should  have  been  made  on 
8th  May,  but  the  defendant  does  not  make  it 
until  the  30th.  I  contend  be  is  clearly  out  of 
time,  and  that  his  application  should  be  dis- 
missed : 

Doe  dem.  Banks  v.  HnZmci,  12  Q.B.  951  [but  see  Cas- 
well V.  Oroncutt,  2  L.  T.  JBtep.  N.  S.  WO}. 

Defendant  in  person. — The  fall  notification  of 

(ai  Seponed  by  A.  H.  Foibsb,  Esq.,  Buriator-«t-Law, 
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the  award  was  not  finally  made  to  me  nntil  the 
28rd  April,  and  intending  to  appear  in  person  in 
my  application  for  a  rale,  I  waa  nnable  to  make 
it  any  sooner  than  I  did.  The  court  has  power  to 
entertain  such  applications  at  any  time.  There 
is  a  recent  case  of  Warburton  y.  HatUngdon 
Local  Board  (48  L.  J.  451,  0.  P.),  in  which 
this  diTision  ordered  an  award  to  be  referred 
back  to  the  arbitrator  nearly  a  year  after  it 
been  made ;  for  the  award  had  been  made  on 
the  24th  April  1878,  while  the  notion  to  refer  back, 
was  not  until  the  29bh  March  1879.  Again,  the 
Common  Law  Procedure  Act  1864  (17  A  18 
Vict.  o.  126),  s.  6,  says :  "  It  shall  be  lawful  for  the 
arbitrator  upon  any  compulsory  reference  under 
this  Act,  or  npon  any  reference  by  consent  of 
parties  where  the  submission  is  or  may  be  made 
a  rnle  or  order  of  any  of  the  superior  courts  of 
law  or  eqnity,  if  he  shall  think  fit,  and  if  it  is  not 
provided  to  the  contrary,  to  state  his  award,  as  to 
the  whole  or  anv  part  thereof,  in  the  form  of  a 
special  case,  for  the  opinion  of  the  court,  and  when 
an  action  is  referred,  judgment  if  so  ordered,  may 
be  entered  according  to  t£e  opinion  of  the  coort. ' 
Sect.  8  says :  "  In  case  where  reference  shall  be 


made  to  arbitration  as  aforesaid,  the  oonrt  or  a 
judg^  shall  hare  power  at  any  time  to  remit  the 
matters  referred,  or  any  or  either  of  them  to  the 
reconsideration  and  redetermination  of  the  said 
arbitrator,  npon  such  terms  as  to  costs,  and  other- 
wise as  to  the  said  court  or  judge  may  seem 
proper." 

Lush,  J. — We  are  of  opinion  that  we  are  not 
bound  to  bold  that  such  applications  as  this  must 
be  brought  with  the  time  specified  bv  the  Acta 
of  Will.  3  &  Geo.  4  and  Will.  4;  bnt  on  the 
authority  of  the  case  cited  to  ns  by  the  defendant, 
and  the  sections  of  the  Common  Law  Prooedare 
Act  1864  quoted  to  ns,  we  have  a  discretion  to 
allow  these  motions  to  be  made  at  any  time.  Of 
course  they  must  be  brought  within  a  reasonable 
time;  and  if  not,  the  party  applying  for  such 
order  must  satisfy  us  on  good  grounds  that  it 
could  not  have  been  applied  for  sooner,  and  within 
what  we  should  deem  a  reasonable  period.  This 
objection  must  be  overruled. 

Objection  overrvlnd. 
Solicitors    for    the    plaintiff,   Bobertton  and 
Barlov). 
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